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be brought iuto hotchpot* nor a pibvision of land for 
an heir. Id. ib. 

One settles a rent out of lands upon a younger 
child ; this is an advancement jtro tauto. Id. ih. 

An annuity settled by a father upon a child, to com- 
mence after the father’s death, is an advancement pm 
ianto, and must hvt brought into l&tchpot. Id, 442. 

A provision for a child by a father, though contin- 
gent, yet when the contingency hap{)cns, is an ad- 
vancement pro tanto. So, a provision made for a child 
cither by a voluntary settlement, .or for a good consi- 
deration, is an advancement pro tanto. So, though 
the portion be not paid, yet if secured to the child in 
the father’s lifetime, although not payable till after the 
father’s deatli. id. ib. 

Maintenance money for a child not taken to be an 
advancement, &c. Edwards v. Freeman, id. 449. 

Where a freeman of liOndoii leaves no wife, the 
children arc entitled to one moiety, and the other 
moiety is the dead man’s part, biorthey v. Stranfre, 

1 P. W. 341. Prcc. Ch. 470. Ciilb. Kq. Rep. 136. 
s. C». 

Grandchildren of a freeman are not within the cus- 
tom to come in for an orphanage part. Id. ib. 

Freeman’s son has hud several sums from tlie 
freeman, the certainty of which does appear; the 
son had likewise several other sums, the certainty of 
which dues nut appear, otherwise than liy the sc>n*s J 
.'inswcr; the son not barred, but shall cuing in for his^ 
oiphaiiage part. id. ib. Custom uv Lonuon, who 
TAK£ ; Cusxusi OF LONDON, HOW llARJtliU. 

Father buys an estate in the name of his younger 
son and of a trustee ; it shall he taken ns advaiice- 
ineut. So, though a reversion be settled on the 
younger son expectant on the mother’s death. Lamp- 
iugh V. Lampingh, 1 P, \V. 111. 

Lord of manor (his tenants infusing to rf new) makes 
a lease of the premises to his daughter for iiinetV'ninc 
years, and afterwards sells the manor to J, who has' 
notice of the lease, but has security tliat tlie daughter 
wheu at age should surrender ; daughter decreed to 
have the benefit of the lease. Jennings v. Hclleck, 

1 Vern. 467. & Puucu. 

A puicliase by the father in tlic name of his infant 
sou decreed to be an advancement, and not a trust. 
Minnma v. Mumma, 2 Vern. 19. 

Heal estate settled by a freeman of I.ondon on a 
child, no bar to the orphanage^ part. Cipil v. Ilich, 

1 Vern. 216. 2 Ch. Ca. 160. S. C. Custom of 
Londov. 

A child advanced in marriage, with a ]Mntion, is 
barred of the orphanage part, unless the cc*rt:iitity of 
such portion appears by writing under the father’s 
hand. id. ib. 

If a grandfather takes a bond in the name of his 
grandchildren, their father being dead, this /ihall be 
deemed an advancement, and not atru..t, tor by the 
death of their father, the graiidcliildren arc under the 
immediate care oi‘ their grandfather. Ehrand v. iAin- 
cer, 2 Ch. Ca. 26. '1’iiust. 

Purchase by a father in the name of his son an ad- 
vancement. Grey v. Grey, 2 Swan. 094. 

It is a constant rule that where a father purchases 
in the name of a child unprovided for, it is inteiidcKl 
as provision, and not a trust, and if otherwise the 
onus prohandi of the intent lies on the plaintilF ; but 
where the child has been already advanced, it shall be 
deemed a trust for the parent. Gravy. Gray, 1 Ch* 
Ca.296. 


potent separate estate, Haley v. Bannister, 4 Mad. 
276. llusB. & WiFi:; Sefaratk Rstate. 

IVIaintenaiice under the circumstances mven to a* 
father who had 6000/. a year of his ow^, and although 
no report of debts had been made. “Jerroise v. SUM, 
Cooper, 52. 

The court will not make an allowance to a Esther 
for the maintenance of a child for the time past, al- 
though it should appear that, in fact, he had not 
been of ability to maintain him, and although the will 
had expressly given the produce to tho tmstees for 
his maintenance. Andrews y. Varlington, 2 Cox* 223. 
S.C.3 Ibo.C.C. 60. 

No allowance to a parent for maintaining an infant 
for the time past. Jlill v. Chapman, 2 Bro. C. C. 
231. 

In order to entitle the father of an infant legatee 
to maintenance, it isimot necessary that lie should 
be absolutely insolvent, but that ho should not be in 
sufficient circninistaoctts to maintain Ids child suitably 
to his expectation. 'Fhc court will not allow mainte- 
nance to a gmndchild legatee out of a fund not vested. 
Buckworth v. Buckicorth, 1 CcA, 80. 

Maintcuaiicc not allowed by the court where the 
parents are of ability, though directed by the will ; 
where tlie parent is re)>urte(.i not of ability, the sums 
allowed shall be only from the time of the. report, not 
of the decree, itnghes v. Hughes, 1 Pro. C.(’. 387 ' 

Mother, married Idl^a second husband, not obliged 
to maintain the childic'i by the fiist, hut shall liavt 
an allowance from tiic Intercast of their forliiucs. Bil-* 
linssley v. Critchet, 1 Bro. C.C^ 268. V 

If on voluntary settlement by father an account isf ' 
dircf:tGd fur the child, luaintcnancw is to Im; deducted j 
WilUanison v. L\tdringlim, 1 Ves. 517. Voi.umtary' 
Setti.kmkn’t. 

Where mnintonance is allowed it is always paid 
to the father out of the child’s estate, and there is no 
instance of it b'cing deducted out of a legacy left by*a 
child. Jtiffrreys y. Jefiereps, 3 Atk. 1 23. 

Where a father is sufficiently competent the. court 
will give no direction with regard to an infant’s main- 
tenance. Jackstm v. Jackson, 1 Atk. 515. 


III. Maintenaxcg. 


"Where father is not of ability, court will allow 
maiiitcnanre for children, though mother has a com- 


V 


IV. Tjie I'Fx^afLiAii Incidents of the Relationship 

OF PaUENT ANJ> CfllMJ ; ANIJ llEltFIN OF PUR- 
CHASES i.N' Name of Son. 

Destruction by father of security given by son for 
money advanced, held under the circuinslances ail 
advancomeiit and release! of debt. Gilbert v. Welherell, 

2 S. ik S. 254. Rei.kasf. op Debt. 

A legacy given by a father’s will is such an acU 
vancemegt of younger children in lifetime of father, 
as w'ilJ be accounted in e(]uity as satisfaction pro 
tanto, of portions to be raised for them under the 
testator’s marriage scttlcinent, if it contain a clause 
providing that advancement shall lie a satisfaction 
so far; the will lieing silent in tiiat resixict is not jwr 
so equivalent to a declaration that legacy shall not 
be towards such satisfaction. Golding v. llaeerfield, 
13 Price, 593. S. C. 1 M’Clel. 345. Ajivancb- 
MENi’; Settlement, Mahuiaoe* Satisfaction. 

Tenant in possession procured grant of the cqpy- 
hold to son in remainder, and at same time surren- 
dered it to use of will : Held, not an advancement, 
and son trustee only. Pranicerd v. Praukerd, 1 S* 
6e.S. 1. Advancement; Trustee; Copyhold* Sun-* 
RENDER. 

Stock purchased by father* afterwards a bankrapt* . 
in name of his son an infant, and a tnu^* i$ within . 
the mischief of 1 Jac. c. 16. a. 5. . SrSiM y. Be/- 
lars, 5 Mad. 53* Statute, 0. of ; Banecv* ; Ks* ^ 

PITTF.D OWNENSIIIP. * ' ‘ ^ t 

■ A father liaving purchased in the name of hb aoei^«e 


I T*1k’'!»haa Fuhl!< 
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a copyhold estate* which he afterwards demhnd by 
licence obtained subsequently to the purc^ale; the 
Mns take the estate successively as am jfjN^cemMit. 
To repel the n^umption of advanceedn^ evidence 
of the father^ 'intention must be cont&poraneous 
with the purchase. Murless v. JPVanldm* 1 oifran. 13. 
PuKseMPTioN ; Advancement. 

to interest on legades given to infants 

jMij|llk>l|nanding in toeo pamtis does not extend 
to an adcilt, thoagh she had received* during life of 
testator, a voluntaiy annui^ from him. Raven v. 
Waite, I Swan. 653. Will, C. of ; Inteuust on 
Legacies. 

Question on construction of intricate will as to the 
forfeiturc by children, through the non-compliance 
on part of father, witli the condition of assumption of 
name of devisor, llawkim v, fjitscombe, 3 Swein. 375. 
Fohffitujie; Will, C. op; (Jonuitton IIheach op. 

Presumption of satisfaction of a legacy by a- portion 
from a 'tmrcnt, or person in laco parentis not applied 
to an illegitimate child, no relationship existing in 
law, nor recognized expressly or by inference by the 
testator, neither a le^l parent, nor assuming tlie pa- 
rental character, or discharging parental duties, and 
nothing in the nature or manner of the legacy indi- 
cating that it was given as a portion by a testator for 
his chrld. Wetherhv v. Dixm, l&*Ves. 407. S. C. 
Coop. 279. S. P, Exp. 18 \^es. 140. Legacy, 
Satisfaction op; Pasiakd. f 

Satisfaction of a legacy ly-u parent to a child by 
a portion of the same amount, though with some cir- 
cumstances ot difleretice. Whether parol evidence 
can be admitted originally of an intention to sub- 
stitute the one provision for the otlier, or only where 
it is first offered against the presumption, it is clearly 
admissible to shew that the fatlier was the, author of 
tlic portion, viz., by stipulating or joining in the mar- 
riage settlement of his eldest son for a cliurge, and 
giving wife interests in consideration of it. Ilartopit 
V. Uttritrpp , 17Ves, 184. Will, C. of ; Lloacv, 
Satisf. ; KviiiPN'CE, 

Slight cii'cumstancrcs are laid hold of to get rid of 
the rule that a legacy to a creditor extinguishes the 
debt, hut a little di^rence between a portion and a 
legacy to a child, and as to the lime of payment will 
not prevaif against the pre^sumption of satisfaction, 
fiaicta^ V. iruiifirrig/ft, 3 Ves.466. Legacy, Satisf. 
of; C. gk; Dkiit, Satisf. of. 

Portions for the children liy the will of the parent 
presumed a satisfaction of a prior provision by settle- 
ineiii, unless clearly not so intended ; the presumption 
is not rebutted by slight circuinstences ; accounts in 
the testaior*s handwriting, were admitted as evi- 
dence of the circumstances under which he made his 
Vtill, but not to explain the will. Hhu^icliffe v. 
Uincheiiffe, 3Ves.51(). Se'ctlement, Satisf. of; 
Evidence. 


Portion for the children by the will of the parent, 
lield a satisfaction of a provision by settlement upon 
the intention : slight circumstances of difference tliat 
would repel the presumption of satisfaction between 
strangers are not sufKcicnt in the case of parent and 
child. Sparhes v. Cator, 3 V&s. 530. Jb. 

Lptm the ground of an express maintenance, and 
otl^r indicatica^ of the intention, the Ld. Cli. in- 
clined«fo.ifie opinion, that the niln^ibr. interest upon 
a legacy giVfin by a parent to a child till the time of 
'|Mynieol',>:Am'. not applicable, but the bill of the ehil- 
upon circumstances of acquics^ 
the coDsec^uent difficulty of taking 
ti'V. liawer, 3 Vcs. 283. Will, 
[Legacy. 

t^tolchili) payable in future, if 
^laeraily it shall carry interest, 
l^s thad the interest is given 
klSeutor paying that shall havo 


the rest. Crickett v. Dolby, 3 Vcs. 17. Legacy ; 
Interest. 

If a father purchases land in the name of his eldest 
son, this shall be an advancement for the son, and 
pot a trust for the father, though the father had been 
in possession, and had received the rents and profita. 
Gray v. Cray, 1 Gh. Ch. 296. Finch, 338. Stn'oop 
v. Scroop, 1 Ch. Ca. 27. Elliot v. Elliot, 2 Ch. Ca. 
231. where this was said to be the constant rule ; but 
Ld. Ch., in that case, took this distinction ; where a 
parent made a purchase in the name of an unadvanced 
child, and where in the name of one already ad- 
vanced ; for in the former case it should lie considered 
as nn advancement, and in the latter, a prust for tlie 
parent. Vide Shales v. Shales, 2 Freem.^ 252, where 
this rule is said to have been so settled before the 
statute of frauds, and it is stronger since ; and 
Uedington v. Redingtmi, 3 Uidgw. P.C. 181, it was 
said by Fitzgibbon, C., that the rule laid down in 
Gray v. Gruii, sup., and also in iMmplugh v. Lamp- 
lugh, 1 P. W. Ill, and in Tuylnr v. Taylor, 1 Atk. 
386, has this strung additional circumstance in the 
two latter cases, that parol evidence was there held 
admissible on the part of the advanced son or his heir 
to rebut a claim of trust, because although improper 
against the legal operation of a deed, yet in the case 
of an advanced son, it is in support uf the deed, and 
of law and equity too. (Bridgman.) Advancement- 

If a fs^iei purchases an estate in the name of a 
younger son, and the eldest disclaims a trust on his 
part, unless a creditor interpose, it shall ho deemed 
an advancement fur tlie sou in whose name it was 
made. So is the rule laid down in Grey v. Grey, 
Finch. 338. Where there is no clear proof of a trust 
Ixitwccn father and son, the law will never imply a 
trust. If a son is maniod in the father’s lifetime, and 
by him fully advanced, and in a manner emancipated, 
there a purchase by a father in the name of a son 
may l>c a trust fur the father, but where the son is not 
advanced, or is advanced or emancipated but in part, 
ill such case there is no room for any c-onstniction of 
a trust by implication ; without clear proof to the con- 
trary, it must be taken as an advancement for the 
son. Iledington V, Redinglon, 3 Tlidgw. P.C. 176. 
179. Advancement; Tiiuht. 

Copyhold granted to A, and 11 his wife, and C his 
son, to take in succession for their lives and the life 
of the survivors. I'lic purchase money was all paid 
by A. C is not a trustee of his life interest for A, 
but takes it beneficially as an advancement from his 
father. Dyer v. Dyer, 2 Cox, 92. Advancement ; 
Tiiusi^ 

Deputation procui-ed by father for a natural son, 
on security of his estate in J, held to be for son’s own 
benefit, and not in trust, lieckford v. Bedford, 
LoHl. 490. Advancement ; Tiiusr ; Bastard. 

^ Dn tlie marriage of A, his sister advances him 
600/. to make a present to his wife, and A procures 
his father to give her a bond for the amount, payable 
at a month after his death. A pays his sister interest 
during his fatlier’s lifetime, and for the month after- 
wards. On a bill by the sister against the repre- 
sentatives of her fatlier and her brother, held a debt 
on the estate of the father, not to be indemnified by 
A. And the plaintiff was also dcciiecd her cost^put 
ot her father’s estate : aliler, if such a transaction 
had been between strangers. Hill v. Ballardy 1 Ves. 
77. Admon. of Assets. 

If the legacy be given by a ixirent to his child at 
twenty-one, or mamage, and the child has no other 
provision, the court will give interest by way of maio- 
^nance, though the legacy is not vested. Heath v. 
W*erry, 3 Atk. 102. Infant Maintenance. 

P A creditor, under circumstances, may be let in 
j upon estates jointly purchased by the father and,' is 
I sons, and a moiety of each may be sold to' satirfy • 
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judgment. Stileman v. Ashdown, 2 Atk. 477. Cns*' 
niTOiis. 

Though the father pa^s the whole consideration, 
yet if the purchase is made in the name of a younger 
son, the heir cannot maintain it to be a trust for the 
father. S. C. 2 Atk. 480. Advancement. 

The reason wh}r a purchase iii the son's name, 
though the possession continued in the father, has 
been held an advancement oft' the son, is because the 
father was his natural guardian during minority. 
8.C. Id. 

A purchase in the name of father and son as joint 
tenants, is no advancement of the son, as it does not 
answer the purpose ; for, till a division, tho father has 
possession or the whole, and even after it, a moiety, 
licsides the chance of the other moiety, by survivor- 
ship. S.C. Id. ' . 

As in the last case, the father was in possession of 
the whole, and was visible owner, creditor by ele|pt 
of father might have laid hold of a moiety. S. C. Td. 

CllEDlTTlIlS. 

When father in' a purchase takes an estate in it to 
himself for life, with remainder to his son in fee, as 
the father has the profits for life, the father is liable 
to the creditors. S. C. Id, 

Portion a satisfaction of a legacy from the father 
to the same amount, the evidence not being sufficient 
to repel the presumption. Klliwn v. Conhson, 1 Ves. J 4 
100. Legacy, Satisfaction op ; Poimdlv. 

A father purchases lands in his son’s name, his 
son being then eighteen years of age-; the father 
continued in possession tiA his death ; this shall be 
considered an advancement for the son, and not a 
trust for the father. Taybr v. Taylor, 1 Atk. 386. 
Advancement. 

A father advances some of his children with por- 
tions in his lifetime, and then makes his will, and 
thereby recites lie had advanced If and C, but omits 
reciting 1) (whom he had also advanced), and leaves 
to him a certain sum, and devises the residue equally 
among them : the money which J) had received shall 
go in satisfaction of tlie legacy left to him. Upton v. 
Prince, Forres. 71. Advancement; Legacy, Sa- 
tisfaction OF. 

A, on marriage with M, settled a jointure on her, 
with the approbation of 13, his fatlier, who witnessed 
the deed. A died, leaving a large personal estate, 
and made M executrix. Afterwards B discovered 
that A was 'only tenant for life, with remainder to 
himself in fee, and he recovered at law. Per curiam, 
it is plain, that the father thought the son Iviid the 
fee, and that he knew of the settlement ; considering, 
therefore, the near relation of father and son, the 
widow shall not be compelled to resort to the son’s 
covenant, and compel the jointure to be made good 
out of his personal estate. Teasdale V. TeaUale, Sel. 
Ch. Ca. 59. 

Mother gave bond to son, conditioned to surrender 
copyhold estate to him, of which she was heiress: 
Held, tliat she became a trustee for her son. Aluon'e 
case, 9 Mod. 62. Covenant ; Trust. 

A, amongst other legacies, leaves 1000/. to his 
"niece, B, at eighteen, or marriage, and gives tlie re- 
side of his personal estate to be laid out in land, 
and settled in strict settlement on C for 99 years, 
remainder to his first son, &c. in tail ; afterwards A 
by codicil devises that the 1000/. given by his will 
to liis said niece should be made up 6000/., payable 
at twenty-one, or marriage. The niece was eighteen 
at the time of the testator’s making, his codicil, and 
under twenty-one: Decreed, she should have 
interest of the 6000/. from the death of the testato . 
and that C was only entitled to the residue, exclusive 

f the 6000/. Acherl^-y/,. WheeUr, 1 P. W. 783. 
Mod. 68. 10 Mod. 518. Fort. 183. Com. Hep. 


381.513. '’See note (3.) id.ib.” Will, C.of ; Int. 
ON Legacies. 

A by marriage articles covenanted, tliat all lands 
he should ifterwaids purchase in the.^ parish of K 
should be to the uses of the articles. ** lie purchased 
lands in K, and took a conveyance in fee in the 
name of his youngest son, without a declaratfbn of 
trust : Held, that youngest son was a tiust^ as to 
the lands for the parties entitled under the aetilement. 
B/ake v. 7 Bro. P.C.241. Thust ; Trust, 
Declaration of. • 

Portions devised by a father to his younger chil- 
dren, payable at twenty-one, or marrii^, shall cany 
interest from his death till that time, tf he made no 
other provision for them : but otherwise, if devised 
by a stranger, who is under no obligation to provide 
for theifk Att, Gen, v. Thompson, Prec. dhan. 337. 
Int. on Legacies. 

Father buys an estate in the name of his younger 
son and of a trustee, it shall be taken as an advance- 
ment : so though a reversion be settled on tlie younger 
son expectant on the mother’s dcatli. Lamplugh v. 
Lamplugh, 1 P. W. 111. ADtANCFJUENT. 

A purchases lands in his eldest son's name, and 
puts him into possession, and the sun falling sick, 
takes a declaration of trust from him, and after the 
son’s recovery he is permitted to continue in pos- 
session. ’Ihe son marries and dies, and the fatlier 
gets a conveyance his younger sun. The eldest 
son’s wife shall hav^ Cower in these lands. Bate- 
man v. Bateman, 2 Vern. 436. Dower ; Decla- 
ration OF Trust. 

A devise by a father to a second son and his heirs 
for ever, and for want of such heirs, then to the right 
heirs of tho testator, is an estate tail. But had 
the devise over been to a stianger, the second son 
would have taken a fee-simple, and consequently the 
devise over had been voiil. Nottingham v. Jennings, 
I P. W. 23. Will, C. of, what Ksi-ate; Estate 
Tail. 

Lord of manor ('his tenants refusing to renew) 
makes a lease of the premises to his daughter for 99 
yearn, and afterwards sells the manor to J, who has 
notice of the lease, hut has security that the daughter 
when at age should surrender. Daughter decreed to 
have the benefit of the lease. Jennings v. iklleck, 
1 Vern. 467. Advancement; Vend, i Puiuti.^ 

A purchase by the father in the name of his in- 
fant sop, decreed to be an advancement, and not a 
trust. Mumtna v. Mamma, 2 Vern. 19. Advance- 
ment. 

If a grandfather takes a bond in the name of his 
randcliildren, their father being dead, this shall be 
eenied an advancement, and nut a trust ; for by the 
death o{ their father, the grandchildren are under 
the immediate care of their grandfather. • Ebrand v. 
Dancer, 2 (Jli. Ca. 26. Advancement ; Trust. 

Purchase by a father in the name of his son, held 
an advancement. Grey v. Grey, 2 Swan. 694', Ad- 
vancement. 


V. Transactions and Dealings between. 

A child entitled as tenant ip remainder, aft^ life 
of father agreeing with creditor of father in conjunc- 
tion with, and on behalf of father, to give up certain 
interests, being deprived by conduct of father of be- 
uefit of agreement, held not boupd by it. lihodes v.. 
Cook, 2S. & S. 488. Fraud, Deeds by* 

Father under maniage settlement, with powF' 
appoint shares in which his younger children w/ 
take a sum to be raised for their poAio^, ha* 
creised that power by willf afimarda ady' 
daughter, took leleafio from hereof her / 
by codicil, revoked his appointment by 



736 Transactions and PARENT AND CHILD. dealings between* 


Held, her portion was to go to the other children. 
AW V. Ld. Walsingham, 2 S. & S. 99. Advance- 
ment ; PoiiTioN. 

A father tej((|^nt for life, remainder tc^his first and 
other sons successively in tail male ; tlic eldest son, 
soon after he attained twenty-one, joined his father 
in Kuflering a recovery ; an annuity was secured to 
him during his father's life, and parts of the estates 
were limited t» the father in fee, the residue of them 
were resettled, the son taking back an estate for life, 
with renyiinder to his first and other sons in tail ge- 
neral, remainder to his daughters in tail general. 
The transaction to be considered as a mixed case of 
bargain and sale, and of family arrangement ; and 
the eldest son having died without issue, a bill filed 
by his brother, the next remainder-man in tail, who 
had done confirmatory acts, and accepted ^interests 
under the will of his father, to set aside the settle- 
ment as obtained by undue influence, was dismissed. 
Tneddell v. Ttoeddell, 1 Turn. & R. 1. Conson. ; 
Famii.v Sittlt. 

Transactions of this nature between father and 
child to be viewed ^ith a reasonable degree of jea- 
lousy, not in the light of revcrsionaiy bargains. Id, 
lb* 

Equity will not relieve against ^ contract entered 
into by a child with a parent for an appointment 
from him ; and a purchase from ihc'parcut, with no- 
tice of the fraud, will be aflectAl with it. Palmer v. 
Wheeler, 2 Ball & Ji. 30. ; Notice ; Vend. 

& Puiicn. 

Implied satisfaction of a debt from a father to his 
child by a marriage portion of a greater amount. 
Chave v. FarratU, 18 ves. 8. Debt, Satisfaction j 
Debt. & Cukd. ; Poution. 

Bond from father of wife, to trustees on marriage, 
for separate use of wife in case of bankruptcy of hus- 
band, declared valid. Km. (hlejf, 1 Ball &B. 257. 
Maiiuiage Setti.t. ; Bankcy. 

A 1>oud given by a daughter who had not received 
her fortune, to a step-father for the immediate pay- 
ment of a sum alleged to be due to her mother for 
maintenance, ought to lie set aside as improvidently 
executed; the utmost that the mother could claim 
being a lien on the interest of the daughter’s fortune 
when recovered ; an act of the daughter binding the 
interest of her fortune to that extent would have Ixien 
valid. Pmslru v. Magralh , 2 Sidio. & L. 31. Fhaud ; 
isfenoviMi'.NT BvnoAiN ; BnNnoiiTA]Ni'.D nv Fraud. 

B, while in distressed cireunistaiices, upon the ad- 
vice and suggestion of i\I, and u}ion a supposed right 
ill him to demand it, executes a liond to him for a 
sum due by a deceased hrotiier to whom she was next 
of kin, but who left no personal chattels. The bond 
set aside under tlie circumstaneos ; but if it (^ad been 
executed by her from a feeling of propriety, after get- 
ting possession of an estate to wliicli she beentno en- 
titled on the death of her brother, she having imme- 
diate means of payment, and acting with pto|)er 
advice, it could not have licen tiefeated. Id. ib, 

A son, placed by his father in business, accounting 
to his father for all profits, deducting only tiie ex- 
pense of his Uiard, having made no dcmaml for wages 
during his father’s life, was held not entitled as a 
creiljtor after his father’s death, or if he hail a de- 
mand. it was lield satisfied by a will giving him a 
legacy to a greater amount, and other benefits. Plume 
V. Plume, 7 Ves. 268. Debt. & Cbed. 

’i'he court will support contracts entered into to 
preserve the peace of families ; and, therefore, where 
a son, upon his nurriage, joined with his father in re- 
oeltling tlie egatc, and, by a memorandum executed 
at the same*URie, agrceil to ^cure 5001. to each of 
his sisters : Held, that there was sufficient consi- 
IcratioQ the court to decree a specific perfonn- 
ice of this agreement, au attempt to shew Uiat it 


had been obtained by an undue exercise of parental 
influence having faile(^^ Wycherley v. Wycherley, 

2 Eden, 175. Family Settlement ; Spec. Perf. 

A father having advanced a child in his infancy, 
upon his coming of ago takes a bond from him to 
a greater amount than the sums advanced : Held, 
the bond obtained by parental influence, and de- 
creed not to stand as a itecurity for the sums ad- 
vanced, but to be set-aside altogether. Iaioso ex- 
pressions in a letter from the son, held not to be a e 
confinnation. Cax}»enter v. Ileriot, 1 JCden, 338. 
CoMTiiMATiov; Fraud in obtaining Bono. 

Father receives his child’s earnings while living 
with him, and becomes bankrupt ; the child, by 
agreement, admitted a creditor for a particular sum 
to avoid au inquiry, but dangerous to lay down such a 
rule. Exp, Macklin, 2 Ves. 675. Bankcy. 1*koov 

IN. 

Where parent had objected to daughter’s marriage 
with an individual, and she entered into a secret bond 
to forfeit 5001. if she did not marry him in thirteen 
months after patent’s death ; on her application for 
relief against bond, decreed tiiat it should be cau- 
cellcd. such a transaction being encouragement to 
disobt;di(m(‘c and fraud on parents. W^house v. 
Shcplcy, 2 Atk. 535. Bond, IIeiaef against. 

Though a parent has no power to prevent the mar- 
riage of his child, yet his consent is expected, and, 
by the la\i^ of some* countries, necessary. S. C. id. 
539. 

The aliove transaction, compared to the cases of 
bonds given before marriage, to return a part of the 
portion, where tiic fraud was not between the contract- 
ing parties, but on the parents of one of them, who, 
being deceived in tliis respect, has induced the court 
to set aside such Imnds. S. C. ib. 

Where a father obtained an absolute conveyance 
from a daughter in order to answer one particular 
purpose, anil afltcrwanls makes use of it for another, 
the court will relieve under the liead of fraud. Yeung 
v. Peachey, 2 Atk. 254. Fraud, undue Influ- 
ence. 

In the case of Gliseen v. Ogden, the House of 
Lords laid great weight on the circumstance that the 
conveyance was obtained by a father from his daugh- 
ter in distress, an<l reversed the decree of Ld. King, 
which had refused to give relief. Id. ib. 

A freeman of London taking advantage of his son’s 
necessities, in consideration of a bond for securing the 
son annuity of 501., prevailed on him to release his 
share of orphanage. The father also prevailed on 
anotiior of his sons to give Jiim a release of his share 
of orphanage in consideration of an annuity of the 
siuiic nature, but there were not the same proofs of 
his lieing forced into tlic release, and the father had 
at times advanced him 3001. or 4001. : Held, the 
plaiiitifl* feeing turnetl out of doors, left destitute and 
void of maintenauce, a release extorted could not be 
sup{N)rtcd. The other sou was equally entitled to be 
relieved. Jleron v. Heron, 2 Atk. 160. Fraud, 
undue Influenck. 

By the custom of ].ondon, the orphanage part 
must go in equal shares, and if the father turn tlie 
money into any other shape which he thinks may 
take it out of the custom, yet the court has relie'^eu 
the cliildi-en. Id. Custo.m of London ; Orpha- 
nage. 

Where a father, tenant for life, draws in a son, 
tenant in tail, to join in a conveyance which would 
destroy his remainder, tlie court, on slender evidence, 
will relieve the son. Id, 

£ r If a father merely for the sake of maintenance, and 
ot for advancement in marriage or trade oblige his 
m to release his right tp the orphanage share, such 
release is absolutely void. Id. 

An agreement between a child and a father to alter 



737 


PARISH^ &c. 


the limitations under a settlement, will not be sot 
aside on pretenre of being ttlawn in by the iHthcr*s 

1 )o\ver and authoiity. \ Tendril v. Smith, 2 Aik. 85. 
^nAL'D. uKouF. Influence. 

Deeds from child: to parent are not void in se. 
Fraud, &c. must be shown to set tliem aside. Man- 
ners V. Banning, 2 Kq. Ab. 282. Id* 


TATITSH, PARISHIONERS. AND PARISH 
KATES. 

^Vhere object of suit is to avoid payment of rate 
levied on the inhabitants of a town, all having com- 
mon interest in avonling the rate, any one or more 
may sue on behalf of tliemselves and the other in- 
habitants. Alt, Geiuv. Heelis, 2S. &S. 76. Pl. 
Pauties. 

Court will not decree rate to be made to reimburse 
a former churchwarden monies laid out whilst in 
office in pursuance of a vestry order, hanchester v. 
Thompson, 5 Mad. 4. Juuisuiciion. 

An account cannot be decreed against a parish 
and a parish cannot, therefore, be made responsible 
for charity property applied during a long period to 
parish purposes under orders of the vcstiy. Exp, 
b'ou'lett, 1 Jac. & W. 70. Account. • 

A bequest of money to trustees to pay the interest 
and dividend to the poor of a parish is not within the 
moaning of a local act, which vested all estates and 
monies held in trust for the benefit of the poor not 
otherwise specifically appropriated in the guardians 
of tlie poor of that parish. Alt, Gen* v. Freeman, 
Dan. 117. S,C. 5Pn.425. 

Creditors who had advanced money to corporation 
established for maintenance of poor of a certain dis- j 
trict, held entitled to compel assessment of rates suffi- 
cient, after maintenance of poor, to pay principal and 
interest of their debts. Jones v. Farishes rf Monl- 
giwieri/, 3 Swau. 203. Reimdurseaient. 

It is not sufficient that the receiver-general swears 
to his accounts before the 5th of April to enable him 
to set insuper upon a parish, unless the account is 
declared and passed within that time. Fxp, JAs- 
heard Boro*, Wightw. 97- 

A collector of taxes in custody under an extent is 
not entitled to be discharged, though his deficiency 
has been made good to the crown by a re-assessment 
on the parish. litT v. Bennet, id. 1. See the cases 
cited argued at the bar. • 

Proof of a debt was allowed against tlie estate of 
an ovci'seer of the poor in respect of money in his 
hands, though the iieriod of accounting had not ar- 
rived. Eip. Exleigh, 6 Ves. 611. 

Bill by a former churchwarden against the parish 
officers (trustee for an estate of the poor of the parish 
and forty-five inhabitants) to be reimbursed money 
laid out on account of the trust under an order of 
vestiy, his accounts being passed and ordered to be 
paid on demand ; Ld. Chancellor expressed a strong 
inclination against the bill, and it not being signed by 
counsel, it was taken olf the file. Plaintiff to pay 
coste. French v. Dear, 5 Ves. 647. 

Bankrupt was for many years collector of the land- 
tax, and at the time of his bankruptcy he owed 9281. 
to the city chamber. An inhabitant of the parish 
where he was collector, was allowed to prove for him- 
self and the rest. Exp, Child, 1 Atk. 111. 

Trustees for a parish having the right of electing a 
vicar, cannot vote by proxy, for it is a personal trus^ 
TFt/soit v. Dennison, Ambl. 82. 

The word ** parishioners'^ t^kes itfnot only inhabit- 
ants of the parish, but occupiers of land that pay 
tith^ and duties. Att, Gen. v. Parker, 3 Atk. 677. 

TJic word ** inhabitants’^ takes in all housekeepers 


though not rated, and also such as have gained a 
settlement and so become inhabitants, though not 
housekeeper^ Id, ib. 

An order* of vestry is made for budding a work- 
house in a p;urish, and that in case any one will lay 
down the money, the parisli shall repay ; equity will 
decree a parish rate to be made to reimburse the party 
who lays down this money. BtacHnnirn y. Wwsler, 
2P. W.e32. 

The spiritual court shall not proceed against a 
churchwarden, to account on oath, after his*accounts 
j aro allowed i)y the vestry. Nuthins v. R^dIin^an, 

I Bunb. 247. Snnmten v. Herring, id. 289. 

7'hd inhabitant of a parish, where a modus is in« 
sisted on, primA Jacie a bad witness ; if he occupies 
no tithedblc land, he must shew it. Watson v. Lind- 
sel. Bun. '40. Pit. 'Witness, Competency of. 

rarishioneiE are a body, and the churchwardens 
are only a name to sue by in personal actions ; for the 
properly is in the parisiiioncrs ; and in all actions 
brought by churchwardens, it r^iustbelaidad danmnm 
purochianorum, Whitmore v. Britiges, 2 £q. Ab. 
204.pl. 5. 

One devised .5001. to the church of St. H : this is 
good, and shall be employed by the chuichwardciis in 
repairing and adorning the church. Ait. Gen. v. 
Rujwr, 2 P. W. 135. Churchwardens are a cor- 
poration, to take things, iii the same man- 

ner as the parson is for land. S. C. 

The liberty of the Rolls is within the parish of St. 
Dunstan in the West, in liondon, and contributed a 
fifth towards the repairs of the church ; but having 
distinct overseers and maintaining its own pimr sepa- 
rately, is not entitled to a share of the charities given 
by will or deed to the poor of St. Dunstan’s, though 
entitled to a fifth of all collections made at the chundi- 
floors, or at sacraments. Att. Gen, v. Grant, 1 P. 
W. 669. Before the statute 43 Eliz. there were 
no such officers as overseers of the poor. S. C. 

Where churchwardens, by order of the parisli, com- 
mence a suit, the consent of tlie parisli shall bind 
it, and the vestry book shall bo allowed as evidence 
of the consent. Case of Radnor Parish, 4 Vin. 629. 
pl. 10. ‘ 

Where there is a dispute touching money given to 
parishioners, none of the inhabitants of the parish 
can be witnesses. Dodswell v. Noit, 2 Vern. 317. 

Bill by the executrix of a late churchwarden 
against ninety parishioners, to be reimbursed what 
her testator had advanced for parish : Held, that de- 
fendants should reimburse plaintiff with costs, and 
tliat the money should be raised by a parish rate. 
Nicholson v. Masters, 4 Via. 629. pl. 9. Bill vou 
AccounI*. 

Bill against churchwardens, bccauw th^ refu^ 
to make a rate for reimbursing the plaintiff^ according^ 
to a vote and order of vestry. They being out of 
their office, the decree was prayed against them and 
their successors. Battilp v. Cooke, 2 Vem. 262 . 
S.C. Pre. Ch. 42. Jurisdiction*. 

Churchwanlens having, by order of the vestry, laid 
out several sums for repairs of the church, and build- 
ii^ two new galleries, and having (at going qpt of 
office) their accounts taken by auditors, and passed 
and allowed by the vestiy, who made an order hr a 
rate to reimburse them ; they brought a bill against 
the succeeding chuichwardens, to enforce the making 
such rate ; but those churchwardens being likewise 
removed, after examination of witnesses, and pob>- 
lication passed, made a good objection at the hear^ 
ing, for that they had no remedy except in the soi- 
ritual court, or against the parismonets in particular 
who employed S. C. Pre. Ch. 42. 

A agreed wilfi B and C to pave the streets in the 
parish of D : B, lind C, on bdialf of thcmaelvs ao^ 
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the rest of I he parish ai^reed to pay A : the agree- 
inent was lud{>ea in the hands of I? ; A shall have his 
remedy agaii^it 15 and C, and they must rosoit to tho 
rest of the parish. Meriel v. WymatulmU, Hard 
205. . 


I'AIILIAMKM'. 

• See us of PAULi.VMKNT. 


PAHOJ.. 

•See Aohlkmknt, IV.~Infant, II. 3. — Kvi- 
DKNL'i:, 4; 


PARTigEPS CIUMINIS. 

Parties lo a fraudulent^ assignment by trader, can- 
not sue out a commission of bankruptcy founded 
tiicicon. Kip. Kilner, J5uck. 104. JiANst-v. Con- 

:U1KSI0N, «Y WHOM. * 

The commission of a petitioning creditor, who with 
the knowledge of two or three of .‘he cnidilors n‘ceive<l 
his debt from the bankrupt, sup^rsediHl under the !>taL. 
5 G« 2. c. 30. s. 24. at the |ielitioTi of a creditor privy 
to the transaction. Wiictlier that onslitor uill hie 
permitted to sue out a new c;ommi.ssion : Qu. ? /Up, 
1/ride, I Buck, 10. Dankcy. Sui'iiiisjiiiiNo Com- 
mission. 

( ’reditor assenting and acting under absolute bill of 
sale for benefit of creditors, but who do not sign deed, 
cannot sue out commission against debtor, on ground 
of bill of sale or commission of bankruptcy. Kip. 
Shaw, I Mad. 598. Bankcy., At-r ok; Bankcy. 
Path lOMNo Ckaoijou. 

The rule “ in pari delkto melhr est cimditio possi- 
dentis*' preventing suit is not universal, admitting 
degrees of guilt by concurring in tlio same criminal 
act. (Ik/xinu' V. Il'iffiatmi, IH Vcs. 379. Account ; 
Pii-M oi I. 'I'iiA 'rsA( TuiN.s ; Maxims. 

Ill ;;t?ricral ca. es, where a debt i.s cut down by the 
policy of the Iriiv, the comphiiru. may be hy particeps 
rruninis. K.tp. Kirk, 15 Vcs. -169. j 

Jii'liof given to portirepi rriiniiiis on gniuml of pub 
lie policy, llauh v. Uutch, 9 Ves. 292. 1 Smitli, 

22(i. 

'rids court will decree money overpaid in pursuance 
of an usurious contiact to be accounted for. ^otwitli- 
standing the agreement of tlie oppre>scd party to allow 
sucli payments. I/osanijnctl v. DashiCihHi, Forres. 
38. L’sciiv ; AifouNr. 

Ill the case of money lost at ganiiug ami paid, pos- 
sibly thi.s court will refuse relief, the plaiiitiit in equity 
hein^ jwrtirrps rriininis. Id, ih. 

Particeps criminis, in the case of fraud, is the most 
proper ikmsou to discover and prove it ; esjasdally 
when what he so proves turns to his own prejudice. 

Ifaman, 4 15io. P. C. 156. P«. WriNias, 
Competency of. 

A, intrusted by B to receive the interest on tallies, 
receives the principal a id fads, and afterwards com- 
pounds with^ his credi uis ; i.ut B would not come in 
witliout having a grei -er ci uposition than the rest, 
which A agre^ to gi-.o ; A biings a bill lo be relieved 
against this underhand agreement, but ht having lieen 
guHty of a great fraud and breach of ,rust> and liaving 
ag^sl to make|Oftie salisfaclion, the court would .lot 
relieve hini. MltRif friissed the bill . .Vnui/f v. Bfack/cy, 

2 \ cii|^602«''^^f^cii ON Creoiiors. 


PAIITICBLARS OF SALE. 

See atso Auction. — Pr. Sai.es Juuicial. — Ve.vdok 
and PuHCflASEH.* 

Order respecting the master’s charge for particulars 
of sale, heames* Ord. 483. 

Where particulars of sale by auction, stated to be 
•' without reserve,” and pullers are employed by i 
vendor, specific performance will not be (fccreed. 
Meadoirs v. Tanner, 5 Mad, 34. Fhauu, Puffers 
AT Auction ; Sj»j:c. Perk. 

Estates being sold by au(‘tion in lots under condi- 
tions, one of which expressed, that they were subject 
to the perpetual payment of 120/. a year to the curate 
of N., but that the same, and the perpetual annual 
payment of 20/. to the hospital of C., were in future 
to he charged upon and paid by, the purchaser of 
lot 1. only ; the purchasers of the other lots arc entitled, 
not to an absolute exoneration, hut to an iiideinuity 
from the purchaser of lot 1. Nature of the indemnity 
winch they may rcipiire. Camniujor v. St rode, 2 Swan. 
347. Sec further 1 .lac. 630. iNuiiMMTv ; Vend. 

& J’UKCTI. 

Vedral declarations of an auctioneer at the time of 
sale, not to be rereivcil in contradiction to tlie printed 
paniruiars ; but tpta rr, as to the effect of personal in- 
fonnation a mistake in the particular? 0‘'lhiev, 
Foljatuhr, 3 Mcr. 53. Sphi. Perf. 

Purchaser under particular giving a false dc.scrip- 
tion, not Imiind at law or in eijuity, nor by any act of 
his agent without a fresh authority. DcrereU v. J.d. 
/ioiton, 18 Ves. 509, Veno. & Puucii, ; Sfec. 
Peiif. 

Particular describing a lease ns subject to notice to 
(piit, not incousistent with a covenant that the tenant 
shall hold over for a certain time *' after the end of the 
term,” that Ixdng upon the context distinguislied from 
the " other sooner uetenninatioii,” and time generally 
not being of the essence of tlie contract, litdl v. Smith, 

14 Ves. 426. Vend. & Pencil. 

A man purchasing an estate by n particular, but in 
the conveyance itself part of the land is left out, equity 
will set^ it aside. Clacel v. Littleton, Prcc. Chau. 
30?. Fraud, , 

A particular writing for the puicliase of an estate, 
no willing within the statute of frauds, unless the 
party purciiased by it, or that it was not shown him 
at the time of unrehase, so that if that contains more 
than the words of tlie conveyance will in strictness 
cariy,r the pill chaser cannot compel sjtceiiic execution 
of the re.siduc on the particular. Cass v. Waterhvuse, 
l*rec. Chan. 29. Frauds, St at. of. 


PARTIES. 

See Deeds, X. — Pi.. Parties. 


PAU'JlTfON. 

See Estate, VII. 3. — Pii. Commission of Par- 
tition. * 


PARTNERS AND PAUTNEUSIllP. 

f i o/ft) Bankcy. VI. 13.— Pl. Parties, 18.— Pr. 
Payment into Court, 5.— Pn. Recitveu, 2. (A). 
— Solicitor, II. 

1. Partnership, how Constituted, its Du- 
lUliON AND DcIERMXNAHON. 



^mtnership, PARTNERS AND PARTNERSHIP, how conslUutcd. 739 


II. Autici.es of Partnkhsiiip, tiifir Con- 
struction, &c. 

TIL 1)i.S80T;UT1UN of PAllTNERSmi*. 

IV. Partnuhsiiip Property, what consti- 
tutes; irsOENKKAL INCIDENTS, AND HOW 
FAR LIABLE TO SEPARATE CrKDITOUS. i 

V. PaNKRUPTCV of one or MORE OF 
AND ITS Incidents. 

VI. Partners oknf.ralt.y. 

VI 1. How ROUND BY JiAClI OTJIEUS AcTS. 

VI II. Ilow DISCHARGED. 

IX. SunVIVOUSIlIP BETWFEN. 

X. Dormant Partners. 

XL Of the genera i. Hights and Lien of 
Partners against each other, and 
OF Suits by, between and against. 

1. Partnership how constituted, and its Du- 

RAITON AND DETERMINATION. 

A beinpp as a partner entitled to a share of exten- 
sive iron works, and of the lands and premises on 
whicli they were carried on, agreed for valuable con- 
'ideratinn to assign to D bis interest in the property 
nd business : B interfered and acted as a partner, 
but afterwards he assigned his share and gave notice 
to the otiicr partners what he had withdrawn from 
the business, and wlicn called on to complete his pur- 
chase, resisted the performance of the coi.tra<!t suc- 
eessfully, on the ground that a good title could not 
be shewn : Held, that B, as between him and his 
other partners, was to be treated as a partner, and 
was to contribute to the partnership losses until the 
time when he gave notice of his withdrawal from the 
concern, and assigned his share. That his liability 
c'cased upon bis assigning bis share and giving notice 
to the other partners of his withdrawal from the con- 
cern. That the assignment of his share though made 
to an insolvent person, was not for that reason the 
less effectual in putting an end to his liability. That 
the assignee nut naving been ackDOwledg|ed a partner 
or permitted to act as such did not by his acceptance 
of the assignment incur any liability as between him- 
self and the co-partners. JeJU'erys v. Smith, 3 Russ. 
158. Vend. & Purch. 

R lieing possessed of mines and iron works, under 
leases of unequal duration, by will bequeathed 26,000L 
to B, “as a capital for liiin to become partner with 
executors of one-fourtli share in trade of all those 
works so lung as lease endures,” with a devise to 11 
and his wife of three-eighths in concern at iron works, 
“ so the partnership will stand at my death, W three- 
eighths, 1 1 three-eighths, and B two-eighths. After R’s 
death, W, II and B, carried on works' for two years, 
selling iron manufactured not only from mines but fiom 
other sources : Held that codicil revoked residuary clause 
in favour of the wife of II, as to the trade, and that 
concern was a partnership in trade. Crawshaif v. 
Muiile, 1 Swan. 495. Will, C. of ; Will, Re- 
voc. OF, 

No general rule that partners purchasing leasehold 
interest must be understood as entering into a part- 
nership commensurate with duration of lease. In 
this case it was held not so to be. Id, 521. Lease. 

Partner constituted by a share in profits without 
interest in capital. Kip, Hodgkinson, 19 Ve5.291. 

A public declaration in an advertisement of dis- 
solution, constitutes a partnership. Exp, Matthem, 
3 V. & B. 126. 

Partnership by agrroment for participation in pro- 
fits or their application. Exp, Langdale, 18 Ve^ 
300. 

Partner without partici^tion of profit by lending 
his name, though contracting that he shall suffer no 
W Id.ib. 

Partnership after the detennination of it by tie 


contract of the partners, may continue for the purpose 
of winding up engagements with third fjersoiis. Cmiu- 
shall V. Collins, 15 Ves. 226. 

Partnership determined by death legal pro- 
perty survives, not the beneficial intci^t. .Right of 
the executor to the value of the testator^s interest, to 
lie astertained, not by calculation but by sale. Id, 
227. Death. 

No specific performance of agreement for partner- 
ship. Jlercii V. Birch, 9 Ves. 357. Sfec, Perf, 

A partnership cannot bo established by the evid- 
ence of the partners and their private communica- 
tions. I'hc fact must be proved aliunde. For want 
of such proof a commission against the ostensible 
partners only was sustained, ivrp. Benjield, 5 Ves. 
424. pTi. Evid. 

A separate ‘commission of bankniptoy established, 
though the other partner died after the assignment. 
Exp, Smith, 5 Ves. 295. Banrcy. ; Ski’ARA'ie 

C'OMMIS. 

Testator, after life interests in stock to each of his 
daughters, afterwards the piincijial among his grand- 
children in pursuance of^ a power in articles ef parl- 
nerahip/ appointed his executors to carry on the trade 
in his room, with power to dissolve or nominate any 
other person ; aitif gave them his share of the ’capital 
and all freehold and leasehold in trusf to carry on the 
trade as long as they* 'hoiild think lit^*and after ex|A« 
ration of partnership, io sell the estatesfi* arfd with the 
pioduce and profits of trade and all the rest of his 
estate, to form a fund to accumulate twelve years ; 
then among the grand children living ; by codicil ho 
substituted his partner, who was his son-in-law, in 
the room of one executor removed, and desiicd tliat 
if his executors should continue trade, and his grand- 
sons 'r and .T should attain twenty-one, his executors 
would nominate each a partner for a quarter, when 
executor sliould think fit, with legacies at the same 
time, to sink into the estate, if they should decline the 
partnership or die before twenty-one, executors to ad- 
vance any further sum they might want to carry on 
trade ; the rest of his property among all the grand- 
children except T and .1. By another codicil lie left 
it entirely to executors to appoint .1 or not, if not ap- 
pointed, his legacy to be void : T and J both entitled 
to be partners and to legacies at twemy-one, one 
executor (their father) being for admitting them, the 
other two against it ; but if all had without fraud 
united in declaring J unfit, they might have excluded 
him; in which case he could have taken nothing 
under this devise. IVainwright v. Waterman, 1 Ves. 
J.31L Will, C. OF. 

A draft of articles of partnership together with 
a stated account and payment of money by acting 
partner to others : Held sufficient evidence of part- 
nership to ground decree for account. Worts v. 1 ern, 
3 Bro. P. C. 548. Evid. 


II. Articles of Partnership, their Consir 
^ TION, &c. I 

Where there is a stipulation that partnership slioi 
exist for nineteen years, and in case of death rf(- 
ther partner, his widow, &c. should bocomo partt ^ 
&c. Held that it is not imperative on widow, f’ 
to be a partner, but optional with her, &c. and t 
she, &c. was entitled tdTcasoiable time to look ii * 
concern, so as to elect/ilut-TfOt to have an accof 
taken. Pigott v, JBayUt^i 1 IVPClel. & \ 

Articles of partnership proviiing that upon its 
piration the stock in trade should be divide* receive 
and taken by the partners according to their raspec^^ 
tive interests : Held that • they could not be carried 
into execution literally, and that therefore by tlic ge- 
neral law of partnership the settlement must by a 



740 Articles of. PARTNERS, AND PARTNERSHIP. Dissolution oQ 


sale and division of tbe whole. Cook v. Cotlingridge^ 

1 Jac. 617. 

Partnership amongst a number of persons to bo ar- 
ranged by a committee of five, and by general meet- 
ings of which the vote of the majority was to be 
binding, 'with a provision that any one wishing to re- 
tire sho^d first ofier his share to the committee "t a 
certain price, and if they declined to buy might sell il 
to any other person : llcld that the majority vi'cre 
not ..able to sell the whole concern without the consent 
of ail ; but that if all but two were desirous of retir- 
ing, they might sell their own share without making 
an offer of them to the committee. Cappei v. Cadell, 
1 Jac. 537. 

Deed by which A, B & C partners in trade, in 
consideration of 4000/. paid to them by 13, inraugmen- 
tation of tlieir capital, agree to admit 1 jin into part- 
nership with them for a term ; it was agreed that A 
should receive in lieu of profits a clear sum of 560/. 
per annum, and all tlie property of tlic concern was 
charged with the payment of this sum quarterly, and 
of the 4000/. at tne determination of the partnership. 
A, B and C were to pay rent, taxes, wages, and the 
other outgoings of the trade which was to ht carried 
on by them, and in their names only, and D was not 
to he requii^ to attend to it ; D at liberty to re- 
tire on giving twelve months notice, and on his re- 
tiiing, or at the end of the term^^ the 4000/. and the 
armars (if any) of the 550/. peL,annuui were to be 
paid. to him by A, B and C, by instulincnts to be se- 
cured by their bonds, and they were to indcinuify 
him from the debts of tlie partnership : Held that this 
deed was not usurious. Ferre Jay v. Htmlem, 1 Jac. 
144 . Usunv. 

. Partners agree tliat settlement of accounts should 
take place on 25th March annually, and that if cither 
should die he sliould not share profits accrued since 
the last preceding settlement day. By mutual con- 
sent settlement on 5th November, is substituted fur 
2.5th March. The last scttlemeut made was on 5th 
Nov. 1811. In February 1813, one partner dies: 
Held his representative entitled to share of profits 
up to Nov. 1812, the time when last settlement ought 
to have been made. Vettyi v. Janesoa, 6 Mad. 146. 

Stipulations in articles of paitneisliip for an annua] 

. settlement of accounts, and for paymeut to the re- 
presentatives of a deceased partner, of an allowance 
in lieu of profits since the last annual account, pro- 
portioned to the amount of his share of profits during 
two years preceding, arc waived in equity by omission 
through several years to settle annual accounts, and 
by engaging in business to which the stipulations 
cannot be applierl without injustice *, and an injunc- 
tion was granted to restrain the representatives of a 
deceased putner from proceeding on a bo&d given 
by the surviving partners, for re- payment of his share 
according to the articles, before the settlement of ac- 
counts of transactions pending at his decease, on 
which a loss was subsequently sustained. Jackum v. 
Sedgwick, 1 Swan. 460. 

Partnership articles containing special clauses for 
taking the accounts on which the parties have not 
acted, read in equity as if those clauses were ex- 
pun|^. Id. 469. 

iJnder a bill by some partners in a joint concern 
on b^^^f themselves and the others, three hundred 
in niH||b for a dissolution, receiver, &c. and an 
accoulnpieging mismanagement by the managers, 
the epoS j^fused to interfere by injunction, and the 
appoirfi ip tiof a receiver in the first instance, until 
they haa^s|M the means of redress provided by the 
articles. SRweto t. Drury, 1 V. & H. 154. 

Constructioii of deeds; first, that a provision for 
payment of the ** jpst proportion or share’* of all 
debts owin giaai |B8 partner jointly and as a part- 
ner, contiibui^on as among tbe 


partners, but to what with reference to the state of the 
partnersliip funds, and the ability of the other part- 
ners, he may eventually he called on to coutributc to 
the joint debts, so as they may be fnlly paid : second- 
ly, that under a provision for debts of various descrip- 
.qons. no reference was intended, which must uo 
jAearly shewn, otfierwise Ihe court favours equal •pay- 
ment ; tliiidly, a reference to a deed of a specified 
date, there being two of tlie same date, one executed * 
at that time, the oflier subsequently, was in the ab- 
sence of positive evidence, and aided by circumstancres, 
applied to the former. Wadeson v. liichurdson, IV. 
& B. 103. ])kki>s. C. OP. 

Partnership, without any stipulation as to the pro- 
portions, the partners entitled in equal moieties. I*ea- 
cock v. Feacock, 16 Ves. 49. 


III. Dissolution' of Pautnkuship, and its Er- 


Whore a partner has a right to appoint a person to 
succeed upon his death to his share of the busine.<^.. 
and the pci'son so appointed lefuses to accept tli^ 
share, or to comply with the stipulation of the articles,* 
the partnership is dissolved ; but the dissolution is 
not a dissolution which is wrought by the exclusion of 
'the appoiqjtee by the surviving partners. Heyshaie v. 
Matthews, 2 Buss. 62. 

Scmhlc, a shareholder in a joint-stock company 
cannot file a bill on behalf of himself and others of 
the shareholders, for a dissolution of the concern. 
Van Saiidau v. Moore, 1 lluss. 441. .Tdint Stock 
CoMPANy. 

Quwre, whether partnership for an indefinite time, 
without deed, can lie dissolved on notice by eitlicr 
party ? Littlewood v. CaldweU, 11 Pri. 98. 

One partner may file a bill against his co-partner 
for account, without praying a dissolution of partner- 
ship. Harrison v. Armitage, 4 Mad. 143. But in 
Losemnbe v. Russell, Sittings after T. T. 1830. V. C. 
held contraiy. See also 2 V. & B. 329. Acx:ount ; 
Pl. Paiiti£s. 

In a suit instituted for the dissolution of a partner- 
sliip, it being clear ou the hill and answ'cr that sumo 
party is entitled to a dissolution, a sale of the pail- 
ncrsliip property may be directed on motion. Craw- 
sluiy V. Maule, 1 Swan. 506. 

^ in the instance of a trading pai-tncrship actually 
dissolved, the court orders a sale on motion. Id. 523. 

If a. partnership is actually ended, no person can 
make any use of the property inconsistent with the 
pur{)ose of wiqding up the concern. Id. 507. 

Wlici-c the contract neither expressly nor by refer- 
ence limits the duration, the partnei'ship may be ter- 
minated at a moment's notice by either party. Id. 
608. 

Death of one partner held a dissolution of partner- 
ship where there is no time of duration »*tix)inteQ. 
See the reason of the doctrine. Id. 509. Death. 

Partnership for term of years is dissolved by death 
of one before expiration of term. Cranford v.IIamiV 
few, 3 Mad. 251. Ih. 

If a retiring partner assign all his share in •the 
concern to two of the continuing partners upon trust 
to pay him an annuity for his life, subject to abate- 
ment or enlargement, wi^ the fluctuation of the profits 
of trade, tliat will not, with refercnee to creditors, de- 
tennine the partnership. Exp, Wilson, 1 Buck, 48. 

A retiring paitner assigns all his share in the con- 
qm to two of the continuing partners upon trust fiir 
bis infant children, in such snare as he should ap« 
point, and in default of appointment, upon trust for 
the children, to be divided amonnt them when foe 
younger shall attain twenty-one : held, that the con- 
tingent interest the father had in the share so assigned^ 
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d<Kpending upon tlie death of any of the children un- 
der twenty-oae» was such an interest reserved by him 
in the concern, as with reference to creditor prevented 
the determination of the partnership. Id. ib. 

Order for goods by two partners, afterwards part- 
^ ntfl^ip dissolved ; a bill drawn on the two partner 
bin- accepted only by one who carried on a separate 
trade, and the goods delivered to him, no claim can 
be made on the otlier partner. Ejp, Harris, 1 ]VIau.( 
583. Partners. 

Solicitor in partnership cannot dissolve their part- 
nership as against their client without his consent, so 
as to enable the retiring partner as discharged, to act 
against him. Cholmntidelejf v. Clinton, 19 Ves. 273. 
Att, 6c Cli. ; Professional Confidence. 

Primticc of solicitors’ partners dividing tlieir busi- 
ness, considering one only as agent to the other, dis- 
allowed, the client being entitled to their united 
exertions. Jd. ib. 

Partnership in the Opera House dissolved by the 
conduct of the parties, making it impossible to carry 
it on upon the terms stipulated. Iraters v. Taylor, 
.r^^V.&^.299. 

a Decree for sale of partnership concern, restraining 
tlio managing partner from acting, with lilierty to 
cither party to lay proposals before the master for 
management until the saile. Id. ib. • 

One partner can, thdugh the partnership be dis- 
solved, sign the bankrupt’s cerdheate for a joint debt 
proved under th^ commission by himself and his co- 
paither. Exp, llall, 1 Rose» 2. BitiKCY. Certi- 
ficate, Signature of. 

A partnership without articles, and for an indefinite 
period, may be dissolved by any partner at any time, 
without previous notice, subject to the engn^ments 
of the partnership ; but the emstence yf engagements 
with third persons, cannot prevent the nght of disso- 
lution as among themselves. The consequence of a 
dissolution where there are articles prescribing the 
terras, is a general sale and account of the joint pro- 
perty : one or more partners therefore cannot insist on 
taking the share of another at a valuation, or that he 
shall remove his proportion from the premises, thereby 
securing the goodwill. Partner after the dissolution 
of the partnership, continuing to trade with the joint 
property, must account for the profits. Featherston- 
haugh V. Fmwick, 17 Ves. 298. 

Partnership without any provision as to its duration, 
may be determined without previous notice, subject 
to the, accounts to wind up tlic concern. Peat^k v. 
Petwock, 16 Ves. 49. 

The court will dissolve a partnership where it ap- 
pears that the business cannot be carried on according 
to the true intent and meaning of the articles of co< 
partnership, although one partner objects to tlie dis> 
solution. Baring v. Due, I Cox, 213. 

If a partner is so far disorder^ in his mind, as to 
be incapable of conducting the business according to 
the t^'rt'of the articles of co-paitnership, a court of 
equity will dissolve the partnership. Sayer v. Bonnet, 
1 Cox, 107. Lunacy. 

One partner, notwithstanding a temporary disorder, 
considered a partner. Pearce v. Chamberlain, 2 Ves. 
35. 

Lubacw is not a dissolution of partnership. Wrex- 
ham V. ifudleston, 1 Swan. 514. Lunacy. 

A and B, partners in a goldsmith’s trade, are 
bound in a bond to J ; A and B break off the part- 
nership and divide their stock ; J, the obligee in the 
|||{g^ gud ^ took upon him to pav 
‘its, and after a great distance of time brin^ a 
, linst the executor of’B, yet he f J,) shall leco- 
Heaih v. Pere^l, 1 P. W..683. 1 Stra. 403. 

A partnership in trade is continued for Mme pur- 
. after a dissolution. Beak 3 Swan. 627. 



IV. The Property of Parinersuip, wiiat Fork6. 

ITS GENERAL INCIDENTS, AND HOW FAR LIAULF. 

TO SeArATE CllEUnORS. 

The interest of partners as tenants in -common, 
where the estate was purchased out of the joint pro- 
perty, and mortgaged ^ the firm for a joint debt, is a « 
I joint security. Exp, Freem, 2G. & J. 250. Secu- 

>1TY. " 

A conveys lands to trustees on trust to sell if the 
u!T*‘Tt.isfied debts of a partnerahip, in which he had 
been concerned, should at a ^von time, exceed 
40,OOOZ. The trustees sell and convey, to the pur- 
chaser by a deed, which recites, that tlie debts of the 
partnership exceeded the specified amount, and that 
A had fi\id intestate as to his real estates ; and the 
heir at law' of A joins in that deed, and enters into a 
covenant for the title of the trustees, a covenant 
against all acts done by him or his father, and a co- 
venant for tlie further assurance ; it afterwards appears 
to be uncertain whether A ha^ not devised his real 
estate, and the purchaser 'files a bill to have protec- 
tion against or remedy of the alleged defect in his 
title which this discovery created : held, that the 
purchaser is not .entitled to have an account of the 
debts of the partnership, in order to establish the fact 
of their having, at the specified time, exceeded the 
specified amount, pallet v. Middleton, 1 Iluss.243. 
VnND.*& Pencil.'; Account; Discovery. 

A and B, &c. were common carriers from L to F, 
a separate iiortioii of the road being allotted to each, 
and it having been stipulated also, that no partner- 
ship should exist betv/een tiiem ; A for himself and 
the other parties, agrees with the Mint to carry coiit * 
from L to F, and afterwards makes another agiee- 
nient with the Mint to cariy other coin to places not 
on the road : held, that all the parties were entitled 
to share in the profits of this agreement. Russell v. 
Austwick, 1 iSim. 52. 

Distinction between capital and stock in trade, with 
reference to the rights of retiring and continuing part- 
ners. Craivshay v. Collins, I Jac. & W. 278. 

Two American citizens and a French subject being , 
in paitnership, and owners of certain ships captured 
by British cruizers, and the commissioners under tho 
treaty of commerce in 1794, between this countiy and 
America, for awarding compensations to American 
subjects who bad suffered losses by capture, for which 
they could obtain no redress in the ordinaiy tribunals, 
having awarded in compensation of the ship of tlie 
partnership captured, ceitain sums to the two Ameri- 
cans, with express exclusion of the French citizen, as 
an alien enemy ; the sums so awarded arc not part- 
nership property, and the creditors of the 'partnership 
have no claim on them, as against the separate cre- 
ditors of the Americans. Campbell v. JlIu/Zeet,2Swan. 
551. Alien Kneuy. 

A partner having retired under an agroement of in- 
demnity against partnership claims^ was allowed a 
sum of money recovered by the sentence of a foreign 
court for customs, without examination of the merits. 
Kennedy v. El. Cassilis, 2 Swan. 325. Foreign 
Laws. 

A deceased partner, having contracted in his*own 
name for a lease of premises to be employed Jn the 
partnership trade, tne court refused to restrain the 
landlord irom granting a lease to his rejKresentatives, 
but restrained the representatives from disposing of the 
lease when granted, except for partnership purposes, 
and with the assent of the surviving partner. Alder 
V. Fouracre, 3 Swan. 489. Agreehi'. for Lease. •* 

Whetlier freehold estates purchased by a oommkr- 
cial partnership as an article of stock, d^olve on the 
death of a partner as real or personal estate / t 
Craivshay. Maule, 1 Swan. 621. Admok.ofj^sets; 
Estate Real. 
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Joint creditors have no lion on the partnership cf- 
fccte, until execution, which may lie joint or several ; 
their equity after dissolution, depends oiiF the right of 
the partners. K.171. Uwclawlson, 2 V.& B. 173.' 8. C. 

1 Hose* 416. Likn. 

Execution by a separate creditor against joint pro- 
perty, subject to account ascertaining the Sjpccific 
interest of the partner in the joint effects, allowed. 
Bap. Hamper^ 17 Ves. 407. Execution. 

A, thtf partner of B, carrying on business at a dii^ 
ferent place, draws bills of exchange, sonielimes in the 
nainc^of the firm, and sometiniW^n,il^''awi(;.tiame, 
on the clerk of the partnership man^ujjjMiiisiness 
in Ijondon, and discounts them with the 

country ; on an application by them that 't{ie bilk 
drawn in the separate name of A, might bccblisi- 
dered as a partnership debt, as having liecn applied to 
partnership purposes, the lord chancellor, expressing 
an opinion against the claim, directed dividends to Iks 
lie reserved till after an action at law. Exp. Kmly, 

1 Hose, 61. See ISZ'ast, 7. 

Tlie interest of each partner in his share of the 
surplus, subject to all the partnciship accounts, and 
that interest only, is liable to the execution of a cre- 
ditor by the bankiuptcy of one ; his interest is deves- 
ted, and vests in his assignees by relation to the act 
of bankruptcy. Dutton v. Man-isan, 17 Vcs. 193. 
S. C. 1 Rose, Bank. Case, 213.^ 

Assignment by one partner at joint property to se- 
cure his separate debt, must be subject to the joint 
debts. Young v. Keighlept 15 Ves. 557. 

Partnership property of different natures, partly 
real, partly personal ; the diHiciilty of disentangling 
and arranging it is 110 objection against tlie heir. 
Stvart V. Marq. Bute, 11 Ves. 666. Heir at Law. 

Upon a dissolution of partnership by retirement 
of partner followed by bankruptcy, the right of joint 
creditors against joint pro^ierty remaining in specie, 
depends on the hona fides. Exp. Williams, 11 Vcs. 3. 
Bankcy, .pAnTNKnsjrit* Effects. 

Sliijis purchased by ouc paitncr, held separate pro- 
perty as between creditors after his bankruptcy and 
death of the other, upon cireuinstauccs ; particularly 
the registry being made in the name of one partner 
only, and being afterwards continued for a fraudulent 
imr^ioso. Curtis v. Berry, 6 Ve.s. 739. 81111 * Re- 
tiiSTRv ; Aiywts. of Assets. 

To make partnership liable to demand in respect of 
separate transaction, an ngreeincul must appear. Erff. 
Veeh, 6 Ves.0X)2. 

ileal estate purchased with a partnership fund, 
held to have dcscemleil to the heir against the claim 
of the residuary legatee, hell v. Vhyn, 7 Vcs. 453. 
Admov. of AssI'Ts ; Estate heal. • 

A separate creditor of a partner has no right against 
the joint property, farther than the separate interest of 
paitner, viz. his share upon a division of the surplus, 
subject to the account of the partnersliip, therefore, 
joint property of an insolvent partner taken in execu- 
tion for a separate th^t, cannot be held against the 
joint croditor. Taylor v. FieUU, 4 Ves. 396. Best; 
& CnEDiTon. 

Assignee, executor, or separate creditor, coming in 
the of ono partner against the joint property, 
comes into nothing more than an interest subject to 
an account between the partnership and the partner, 
and therefore to the joint debts : assignee under a sc- 
jiarate coitiMiasion of bankruptcy, has only the same 
right to stand in the place of the bankrupt by the 
common law, not under the bankrupt laws. Id. ib. 
&PABATB ClIEDlTOll. 

•Real estates used for purposes of partnership 
tradbfl^|||^g[o to the heir, not to the executor, though 
a co-PIPKn^ agreement may alter the nature of 
|mit.mu^ be emressed so to do. Tham^ { 
fim 3 Bro. C* C. 199« Re-'.i. Estate. 


Money paid to part owncis for their votes in the 
appointment of a captain,, no profit of the ship. iWo/- 
Jait V. Fanpifumon , 2 Bro. il.il, 33H. 

Thirty shares in a privateer remaining unsubscribed 
for and taken by the managers of the concern on their 
own account, after a valuable capture, held to be the 
exclusive property of the managers. Bill on behalf of 
the other subsenbers ilismiss^ ; since, if there had 
’.lieen a loss, they could only have been answerable 
to the amount of their own shares. hltitU v. Cumyns, 
2^ Ves. 331. 

Partneislttp effects first applied to pay partnership 
debts. IVptVoSkip, I Vcs. 456. Admon. of As- 
sets. 

Rights of the separate creditor of one partner, 
against the partnership pix^rty. Skipp v. Efarwood, 
2 Swan. 586. Separate Cueds. 

Five persons purchased from the commissioners of 
sewers, and the purchase was to them as joint tenants 
in fee, but they contributed ratcably to the purchase, 
which was with an intent to drain a level, after which 
several of them died ; they were held to be tenants in 
common in equity, and though one of these five under- 
takers deserted the partnership for thirty years, yet he 
was let in afterwards, but on terms. Lake v. Crad- 
ffoefc, 3P.W.158. 

• A enters into partnership in fifth, with three owners,* 
for twent^onu years, in digging for mines in A’s 
lands, A to have two-fifths, and in consideration of 
his ownership of the land, to have a tenth out of the 
other partners ; A dies, and his widow sets up ti* vo- 
luntary settlement made after marriage: court in- 
clined that the partners were as purchasers, and that 
the voluntary settlement should not stand against 
them. Shaw v. Standisht 2 Vern. 326. Deeds ; 
V OLU NTA II V S ETTT.T. 


V. BANKRurrcY of one or more Memhers, and 
ITS Incidents. 

Partner may have allowance, thougli otliers ore not 
entitled. 6 Uco. 4. c. 16. s. 129. Bankcy. Al- 
lowance. 

A l>eing entitled under a parol partnership agree- 
ment with B and (I to three-eighths of the capital and 
profits of the business, became bankrupt ; being at the 
time indebted to tlie partneishiii in respect of bills, in 
which the partnership name had Ix'en used for his 
pcrsoifal accommodation. The assignees claimed a 
share of the profits made subsequently to the bank- 
ruptcy, while the continuing partners insisted, that 
the bankrupt's interest in the pro6ts ceased at the 
time. In conscr|ucnce of this difference, no settle- 
ment of accounts between the estate and the partner- 
ship took place, and tlie assignees filed their bill ; but 
B and and afterwards C alone, pending the litiga- 

tion witli the assignees, carried on the business for 
many years with the stock and capital which existed 
at the time of the bankruptcy, and stock and capital 
substituted in the usual course of trade for such former 
stock and capital, aided by the expenditure of consi- 
derable sums by C. Held, that the assignees of A 
were entitled to throe-eighths of the profite which had 
been made, or should be made, until the concern was 
fully wound up, and to three-eighths of the money lo 
be produced by the sale of what remained in specie 
of the capital and stock ; that A's proportion OfLUto 
profits ^s not to be lessened, nor the proportional?! 
lo be increased in respect of the debt which A . ' ‘ 

to the partnenihip. or of the money which C br^ 
into the business beyond his share of the ori& 
c^tal. Cmwshay v. CoHim, 2 Russ. 325. BaiS 
Absignt. ^ 

Solvent partner appointed icceiver, without saW^ 
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«f the partnership propeity, &:c. JCxp. Stoveld, 1 G. 
& J. 303. Bankcy. Ufceiver. 

The partner of liie bankrupt oitlcred to attend Ini- 
fore the coromissionet-s to be examinedi and to produce 
the partnership bhoks and papers, there being no sug- 
gestion of bis being indebted to the bankiupt, or hav- 
ing property of the bankrupt id his possession. Jhlap: 
Levett, IG. &J. 185. Bankov. A itenoanxk of 
Witness hefore Commissioners. 

Upon an exception to a master's report, stating the 
capital and stock in trade of a partnership to consist, 
at the time of the bankruptcy of one of the partners, 
of the estimated value of the dead sto(;k employed in 
it, it was referred back to the master, to state wliat was 
the amount of the capital, and also of the stock in 
trade at that time, in order to adjust the amount of 
subsequent profits to which the assignees of the bank- 
rupt partner were entitled, as against the other part- 
ners who had continued to trade with the partner- 
ship property after the bankruptcy. Crau&haif v. 
CuLlins, I Jac. W. 267. Pii. Ref. TO Master. 

On scparnle commission against one partner the 
assignees took possession of partnership property and 
were about to sell it. Injunction granted on filing 
bill and affidavit to restrain the sale. Alleiiv. K'dhre, 
4 Mad. 464. Ph. Injunct. ; JIankcy. Joint Seta- 
rate ('n.ViMIS.'ilON. 

Articles of partnership having provided, that on 
dissolution hy death, notice, or miscon(liict,e9f a part- 
ner, the remaining partner should have the iiption 
of taking his share at a valuation, payable by yearly 
instalments in the cdurse of seven years ; and that on 
the bankruptcy or iasolvcocy of a partner, the part- 
nership should he immediately void as to him ; by a 
deed, four, years subsequent, the partners declared 
(after a recital that such was their intention in tlic 
articles,) that in the event of bankruptcy or insolvency, 
the same arrangement sliould be practised as on di.sso- 
lution hy death, notice, or misconduct : one of the 
partners having become bankrupt, within a few months 
after the execution of the latter deed, his assignees 
are not bound by it. Whether a provision in -articles 
of partnership, that on the bankruptcy of a partner, 
his share shall be taken by the solvent paituers, at a 
sum to be fixed by valuation, and payable by instal- 
ments in a course of years, is not void by the statute.^ 
concerning bankrupts. Qmrre? ffilmi v. Green- 
mwd, 1 Swan. 471. Bankcy. AssioNMEN-r, what 
PASSES ; Fraud on Creditors. 

Where yV, an attorney, had prevailed on B, a young 
man about to be admitted, to become his partner in 
busiuesA for a certain term, and to pay him as a Con- 
sideration a certain sum of money, part to be paid on 
the execution of the articles, and the remainder by 
instalments, and A sued out, in the character of peti- 
tioning creditor! a commission of bankruptcy against 
and mad^ B a bankrupt, whereby the partnership was 
dissolved'; A was restrained from proceeding for the 
instalments, and ordered to refund what was already 
received, except as fur as w.is commensurate to the 
period of actual duration of the partnership. The 
same equity was hehl to apply to the assignees of A 
on his bankruptey, and to a hmia fide creditor, to 
whom the security of the instalments had been as- 
signed. Ilumilw, Stokes, 4 VricQ, 161. Fraud. 

Under a separate commission of bankruptcy, proof 
admiU^ by solvent partners, having paid the joint 
debts since the bankruptcy, on account of a misappli- 
cation hy the bankrupt to his own use, not by con- 
tract, but by fraud, exceeding his authority, and with- 
out the privity of his partners. Kxp, Yonge, 
3 V»^B. 31. 3. C« 2 Rose, 40. Bankcv. Proof 
UNO|&, ; Fraud. 

■ llMiied partner, with covenant of indemnity against 
the di^ts, in consideration of assigning hissjiare of the 
pR^rty, Admitted under a commission against the re- 
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maiding partner to prove a joint debt paid by him, 
indemnifying the joint estate against the joint debts. 
K-ip, Ogilbif, 3 V. & B. 133. S. C. 2 Rose, 177. 
l.viHMNri Y f Bankcy. Proof UNDER. ' 

A partner continuing the business took an assign- 
ment of all the stock, &c., and covenanted to iqdem- 
iiify the retiring partner from the debts then owing 
from the partnership. Tlie continuing partner became 
bankrupt and obtained bis c^ertificate, and subse- 
quently an action was commenced against the retiring 
partner, upon an acceptance of the partnership, judg- 
ment was obtained against him, and he paid the debt 
and costs. Held, that no action would lie against 
the bankrupt upon the covenant, since under 49 G. 3. 
c. 121. s. 8., the retiring partner might, nn his liability, 
have resorted to and proved his debt under the com- 
mission, and was llu-rctbre barred by the certificate. 
Wood V, Dodgson, 2 Rosti, 47. Bankcy. Proof ; 

BaNKCY. CKnTIITCATi;. 

Under a separate commission against one of two 
partners, the bankrupt, having paid twenty shillihgs 
in the pound to all his creditors, #)btairied an order for 
the payment of the surplus to him, and the same was 
a(x;onliiigly paid to him. Held, that his partner was 
entitled to apply by petition in the bankruptcy, for an 
account of such surplus, and for payment of his pro- 
portion of it, and that the court had jurisdiction to 
■make the order reiiuiip;!. /'.ip. l anfettr, 1 Rose, 442. 
Bankcy. SuHiM.i's. 

Lien of a retiring paftner, under an agreement for 
dissolution, not against the creilitors of the other, 
chiiiiiing either under a title given to him, or, in case 
of banki uptcy, properly left in his order and disposi- 
tion within slat. 21 James 1. c. 19. s. 11. Kip* 
liou'iamiwH, 2 V. ^ B. 173. S, C. 1 Rose, 416. 
Lien; Baxkcv. JIeputkd Ownkusiiip. 

Separate commissions of bankruptcy against part- 
ncjs taken out by a joint creditor on the same debt, 
and on the same day, immediately after dissolution 
of tlie partnership, and no separate creditor appear- 
ing. Kxp. Gardner, 1 V. & B. 74. Hankcy. Se- 
parate Commission. 

A and B, paitners, gave a joint and several bond 
to C, who afterwards becomes indebted to A. B Ihj- 
comci bankrupt ; C proves the bond under the com- 
mission, and then brings a joint action against A and 
B, to which B pleads his certificate. A liein", by 
this form of action, precluded from setting ofl his se- 
parate debt, applies for and obtains injunction against 
C’s proceeding in the joint action. Jiradh ii v. Millar, 

1 Rose, 273. Bankcy. Set-off ; Injuxct. 

A, induced by the fraudulent representation of B, 
as to the profits of his business, gives him a certain 
sum of money for a share of it ; on the discovery of 
the fraudf A files a bill iu equity for an account, to 
have the partnership declared void, and for a receiver. 
The receiver was oidercd : B becomes bankrupt ; 
tition by A to be admitted U) prove under his commis- 
sion refused, ivith liberty to make a claim. LV/*. 
Broome, 1 Rose, 69. Fraud; Banrcy. Proof in ; 
Bankcy. Claim. 

Although A, as against B, might have an equity to* 
say he never was a partner, it would be difficult to 
say so as against thin! pei-sons. Id. ib. 

Equitable tight of paituers, subject to the jiAnt 
debts ; depending upon the result^ of the accuuut 
between them. I'lierefore, under a joint commission 
of bankruptcy, the separate estate of one has a lieu 
on the other's share of a surplus of the joint estate in 
respect of a debt, proved under bills drawn in the. 
name of the firm for a separate debt ; and may come 
*in with tli^other separate creditors for the deficiency. 

17 Ves. 115. 9. C. I Rose, 212. Bankcy^ 

laEN. 

Bill by assignees of a bankrupt, claiming a. debt, 
•which had. been paid to bis uartoer, a# paid alter no- 
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lice of dissolutujn of the partncrsliip, that paiincr I'C- 
liring and tlic bankrupt continuing, dismissed ; the 
terms of tltc ullt^gud arranjrunnnt nut buiiu; made out, 
so as to establish the rijrhl in ecpiity of the bankrupt 
against the legal light of the otlicr partner.* The 
other (|Ut'sUoiis tiierufore ucie not determined : 1st. 
AVhether a demnnil, llie result of an over-payment in 
advance upon a single transariiou of sale between 
iiiGrchants, or merchant and factor, was within the 
exception as to merclmnt's accounts in the statute of 
limitations : 2dly. As to the effect of that exception ; 
whether including incicluints’ accounts generally, or 
those only witii ifenis continuing within the six years: 
Ihlly. Upon the objection of laches, independent of the 
statute. .Ihijl V. K, L C'ump. 15Ves. 198. IIankcy. 
AssnsNT. 

Money pail] hy one partner in a joint concern, being 
bis liijuidated share of the joint debts to another part- 
ner, as agent for settling the debts, if not applied ac- 
(rordiiigly, maybe proved as a debt upon the bankruptcy 
of the latter ; and ihercibrc, a payment by the other 
on the same acTount^ after the bankruptcy, cannot be 
rccoveied from the bankrupt who had obtained his cer- 
tificate ; but in respect of aiiotUor payment also, after 
the bankruptcy, in consequence of the failure of the 
bankrupt and other partners in paying tiieir shares, a 
right to contribution arose, and tlio whole was re- 
covered in an action against the bankiupt, who haiU 
ohtaiiKtd his certificate, the VS^fendant not having 
pleaded in abatement. lIVtg/i. v. ilunlev, 5Vcs. 
792. JIankcy. Pnooj- IN. 

Upon a separate cotninisslon of bankruptcy, the 
Ircneiit of an insurance effected by the bankrupt upon 
his own account on a ship, of which he was joint 
owiKM*, is not liable to the joint creditors. /■J.ip, /’nrry, 

5 Vos. 67o. Uankcy. Secahatk ; IIankcy. 

Assiovmt. 

(Creditors of a partnership which failed in two yoars, 
allowed to come iijinii the .Ncparati; estali'of one part- 
ner, in resjiect of diirts taken out of tlie partneiship 
by liini, witlinul. the piivily of rlic other, / .ip. 

J V es. .1. Ifrti. IIankcv. I’kooi'in ; IIankcv. Joint 

6 Ski*'!. C'n.u mission. 

A.ssignecs under separate coinmissioii camiotcomc 
upon joint e-date for u sum brought into the partner- 
ship beyond his share ; for eiv.tilois rely on the ustensi- 
bli: stale of liie rnird. id. Itj?. Id. ib. ' 

I’ankiupt paitiieis jiaying dilleieiit proportions 
towards tiro di-l)i.s, shall have init oi e allowance, 
which shall he divided between them in tire propor- 
tions their icspectivc estates have paid. /Jj/r. ihi/c, 
1 Jlro. (!. C. i/zi-iiiv. IS ankcv. Ai.i.owam'i-'. 

Comniisiiion may issue a^niiist one of sevenil part- 
ners fur a joint debt. l-.jp. Crisp, 1 Atk. 133. 
ISankcy., Co3im. of. ^ 

Under a joint commission, oacli of the persons in- 
cluded in it must be found bankrupt, and a joint 
commission void as to one is so as to both. If one 
partner be dead at the time it is takim out it abates, 
and is absolutely void, lieaslep v. Deasleu, 1 Atk. 97. 

IIaNKCY. COAIAIISSION. 


VI. Paiitnehs c:i:nehali.y. 

No partner vyho owes a duty towards another, can 
place himself in a situation which gives iiiin a bias 
against the discharge of that duty. Burtm v . I Voohey, 
6Mad.3G7. 

One partner may agree with other retiring partner 
to give him ji sum for concern, thoush 4liey know* 
partnership to ^^^olvent, no fraud being intended. 
K»p. Pmhe,^ HMK t; 346. Fkat o ON CRcnnoRS : I 
Contract. 

Possession owucis, is posr^ssioii of all. 


Kip. niachalt, 2 V, & H. 216. S. C. 1 Rose, 447. 

POS'^ESRION. 

If one of two partners give, by will# sum out of 
share of business, the surviving partner may settle the 
account without the legatee, hangiep v. KL Oxford, 
Ambl. 798. Account. 


VII. How nous I) BY EACH oriirn’s Acts. , 

If a partner boirovVs a sum of money, and gives 
his own security only for it, it does not b^'ome a part- 
nership debt by being applied for partnership purposes 
with the knowledge of the other partner. Jievan v. 
Lewis, 1 Sim. 376. 

A partner may give a guarantee where the obliga- 
tion has reference to business connected with tbo 
partnership, and where the guarantee is notified to 
the firm, and they do not dissent from it. Exp, 
JVo/fa, 2 C. & J. 295. 

Where one partner gives the acceptance of the firm 
for his separate debt without authority from his co- 
partner, such acceptance does not bind the firm* Exp. 
6Wi/i«g,2U.&J. 118. 

Several persons entered into partnership as manu- 
facturers, in Heccmlrer, 1806, on the terms, inter alin, 
that one partner should have the management of the 
business and accounts, and that three of the partners 
should heve no votes or voices in the general affairs, 
but should l)C bound by the acts of the majority of the 
other partners. One of those other partners was also 
partner in a bank with which the firm kept an ac- 
count. Oil the dissolution of the first firm, in 1820, 
a hill was filial against the partners, or their repre- 
sentatives, by the bankers for an account, and pay- 
ment for a large balance, claimed to be due to theiii, 
charging several staled nccounis alleged to have been 
delivered and approved of. One of the defendants, 
(being one of lire ]i.ii-tncrs oxeliided^from the man- 
ageineiit'), by his answer, disputed the^iccount, and, 
by a cioss-bill, alleged, that the superintending part- 
ners liad, hy iniseondiict and neglect, suilereil the 
acting paitniu' to embezzle the partnership pro{)erty ; 
that, if any balance were due to the bankers, it had 
: arisen through such niiscouduel ; and that the supiu- 
I intending partners, including the partner in the bank, 
ouglit to bear tire loss. Hy the decree dismissing the 
cross-bill, it was referred to the master to take the 
account, with liuerty to state spcirial ciieimistanees. 
'J'hc master declined, umler this direction, to take the 
account on the footing of a stated account, and the 
defiAidant insisted on the account being taken and 
vouched item by item ; on which tlic plaintiffs pre- 
presented their petition fur a rc-hcaring, which was 
refused, the jretitiori not having been presented within 
six months after the decree pronounced ; the court, 
however, expressing a strong opruion, tha^ no other 
decree could, according to the pleadings, have 
Ireen made. Milford v. Milford, 1 M*Clel.& Y. 
150. 

Money admitted by executor to be in hands of his 
partner, is in his own hands sufficient for the purpose 
of Ircing ordered into court. Johnson v* Astm, 1 S. 
& S. 73. KxKctiToA*3 AuiaissioNs of Assets; 
Payment into Couiit. 

A partner may give third person an interest in his 
share, but cannot make him a partner. Bray v. Fvo* 
moot, 6 Mad. 5. 

Demurrer to a bill by a security, stating that two 
partners having agreed to execute a rele^ to the 
principal, in consideration of an assignment of his 
effi^ts, one alone executed the release, overfuled. 
IVhciher a release so executed binds alk the partners# 
qumre. Hawkshaw y. Parkins, 2 Swan. 639. Re- 
lease. 

If A and B are partners io a trade cafkied on itt 
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the name of A only, and A draws bills in his own 
name payable to his order, which he indorses, and 
afterwards B also indorses, and procur^f them to be 
dis^unted, there is no legal contract for a holder to 
maintain an action against A and B npan the bills, 
unless it appear that A drew and indorsed the bills 
in the character of, and as repicscnting A and B. 
Exp. Bolitho, Buck. 1100. 

A ^rson discounting the bills may have a right 
' of action against A and B jointly for money had and 
received, if he can shew that they received the money 
by means of the bills for partnership purpose- Id. ib. 

Order for goods by two partnci’s, afterwards part- 
nership dissolved ; a bill arawn on the two partners, 
but accepted only by one who carried on a separate 
trade, and the gOMS delivered to him, no claim can 
be made on the other partner. Eip. Harris, 1 Mad. 
583. Dissolution. 

One partner may act for all almost universally in 
bankruptcy, proving debts, voting for assignees, and 
signing certificates. Exp. Hodgkinson, 19. Yea. 293. 
Exp, MitcheU, 14 Yes. 597. 

Joint commission of bankruptcy on affidavit of debt, 
and bond sworn and executed by one partner on be- 
half of all. Id. ih. 

Where one of three partners in a banking concern, 
who resided at the place where the banking-house 
was, and was the only partner who transacted the , 
business, the other j^wo residing at a distance from 
it, absented himself uom the banking-house, shut it 
up, and stopped payment : Held, that his was not 
evidence of a joint' act of bankruptcy by all three. 
Mills V. Bennett, 2 M. & S. 556. Bankcy., Airr or. 

One partner bound by the other’s signature of a 
bankrupt’s certificate after dissolution of tho partner- 
ship. Exp. Hall, 17 Ves. 62. Banrcy. Cuniivi- 

CATE. 

Partnership bound by the signature of one partner. 
Exp. Gardam, 15 Yes. 28. 

Power of a pailncr to bind the partncrsliip, unless 
from the nature of the transaction, it can be inferred 
to be separate, in which case previous authority, or 
subsequent approbation must be shewn. Kxp. Jiim- 
bonus, 8 Yes. 646. 

Partners bound by an instrument executed by one 
in the presence of the others. Burn v. Burn, 3 Yes. 
578. 

A partner, after the partnership ceased, giving a 
joint note ; bill filed to strike out the planti&’ (the 
former partners^ name, have the bill retained for a 
year, and the trial had, when the plaintiff at law could 
not prove the partnership, and was non-suited^ yet 
Ld. Ch. (on ^uity reserved) refused to decree the 
name to be erased, ligan v. Mackmath, 3 Bro. C. C. 
15. 

One part-owner of a ship frmghtcd against the ex- 
press dissent of tho other, the ship and cargo are lost ; 
the loss falls wholly on the partner who freighted. 
Hont V. Gilpin, Ambl. 255. Account. 

A, oil behalf of himself and partners, entered into 
contract with B for certain commodity, but the name 
of A is only used in contract. Other partners, having 
paid part of deposit, were held liable to the contract. 
Browne v. Gibbins, 5 Bro. P. C. 491. Pauties to 
Contract. 

Part-owners of a privateer must bear costs propor- 
tionally of an illegal seizure of a prize at sea. Walton 
V- Hatihuru, 2 Vern. 592. 

In all 8^ adventures the acts of a mmority of part- 
ners shall bind the whole. Falkland v. Cheney, 5 Bro. 
P. C. 476. 

One of several partners, who is treasurer of the* 
whole, enters into contract with A, and. afterwards 
^fa&ing, his estate is vested in trnstees. Though con- 
tract with A concerns the partnership business, yet 
"he is no^entitled to any satisfaction out of treasurer’s 


share of partnership efiects, but must come in etjually 
with the other creditors ; the money due to A not 
being for wages. Ball v. Lmmborough, 5 Bro. V, C. 
480. • 

Where A*s name is used in partnership by other 
partners as a parlimr, but he receives no part Ot' profits, 
btc., nur arc any articles of partnership entcr<» into 
by A and the others: Held but a nominal partner- 
ship. Jacobson v. Ilennekeuius, 5 Bro P. ('. 482. 

A and B partners,' - A receives money in the shop, 
and gives his note for it. Though no proof that this 
money was brought into stock, or used in trade, yet 
this note being given in the shop by one of the part- 
ners, it shall hind both, and though this note at law 
binds only the executor of the surviving partner, yet 
in equity ihc creditor may follow the estate of the other. 
iMue v. Williams. 2 Vern. 277. 292. ■*' 

An account of the profits of a voyage settled by the 
major part of the part-owners shall conclude the lest. 
Robinson v. Thompson, 1 Vern. 465. Account. 

A, one of three part-owners of a ship, refuses to 
navigate ; B and C, the other two, navigate without 
his consent, and ship is last in tho voyage. A shall 
bear his proportion of the loss, for he would have 
been entitled to an account of the profits. Strellu v. 

1 Vern. 297. But soo Horn v. Gilpin, Ambl. 
255. Account. 


Vfl. How DISCllAllOET). 

Deposit of bills with the house in T)'s lifetime, 
which were sold by the house, pari in his lifetime, 
and part after liis death ; the estate of I) is not 
answerable in respect of the latter, though in this 
particular case, it api>earcd that the party who depo- 
sited them had no notice of the death of I). Deouynes 
Nolde, 1 Mer. 616. Deutor & (JiiKJUTon, 

Creditors at the death of D, who continued to deal 
with the surviving partners, both by drawing out and 
paying in money, whereby their debts wereinttreased, 
but never at any time reduced : Held, no discharge 
of the deceased partner’s estate. Id, ib. 

Transfer of stock to the partnership, as a security 
for advances, under an agreement not to sell without 
notice. .D’s estate liable to the full extent of sto(.'k 
sold contraiy to such agreement, and not only to the 
extent of the stock sold beyond the amount of the 
debt due to the partnership in respect of advances 
made by them. Id. 624. 

Notice to the surviving partners given by a creditor 
of the partnership, as solicitor for the lepresentnlivcs 
of the deceased partner, that the estate of the deceased 
will not be liable for their future dealings, does not 
operate a%discliargingthc cstnic from a debt previously 
incurred to that croditor, of which he was at the time 
ignorant. Payments subseqncnlly made in respect 
of cash balances not to be taken as operating in ex- 
tinction of such a debt. Id. 579. 

Deposit with the partnership of exchequer bills, 
which were sold in D’s lifetime, and the produce ap- 
plied to the use of the liousc. D’s estate is respon- 
sible in respect of the broacli of trust, and nut dis- 
charged by subsequent acts, from which an inference 
might be drawn of the creditor's adopting the -Tur- 
viving partners as his debtors. Id. 675. 

The amount of money received by the sale of the 
exchequer bills becomes a partnersnip debt, which 
accrued from the moment when they were sold with- 
out the consent of the creditor ; and tliis, whether the 
individual partneis were or were not privy to the sale : 
the sale of the exchequer bills amounts only to a • 
breach of trust. Id. ib. 

Creditors vrho, after D’s. death, continued to deal 
with the surviving partners, by drawing out and pay- 
ing in ; but| having drawn sums out before tbey^aid 
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any in, tiic balance varyin^i; fmm time to lime, but 
l)cing iijMJii the whole iiicrcnscd by siicli subsequent 
payments by the survivinj; partners, must be taken 
in Tediiclioii* of the balance due at I >1^ death, and 
bis estate hel<l discharjfed pro tan to. hi. /ifiS. 

A general d(!vise(! in trust for tlic testator’s widow 
ami children, haviiiij received fn»m the widow who 
was executrix, on her ffoinj^ abroad to recover part of 
the property, bonds for a debt from him and Ids 
partners to the estate, in settling the affairs of the 
partnersidp, on tlie retirement of one partner who had 
notice of the trust, delivered to Idiii the Iwnds to be 
cancelled without the privity of the cestui que trust ; 
continuing to make remittances on that account from 
the funds of the new partnership, the partner who 
retired is not discharged. Dickenson v,Loclcuert4yo».S6. 

Hankers, ujwn a deposit of money witli llftm, gave 
notes Ircaring interest ; the partnership was dissolved, 
one of the partners soon afterwards died, and his 
creditors were called by advertisement, and the part- 
nership was formed by tlie survivors and others who 
re-issued notes of t||C former partnership, and paid I 
the inlerc't of tluj dejMisit notes for near two years, 
and they failed : the assets of the deceased partner 
are not discharged. J)nniel v. Cross, U \'es. ‘277. 

An account of a partnership estate, and of monies 
paid to one of the partners during the paitnership, 
and of the dissolution of it, dirceted at a distance of, 
four years after such ilissuliitioiAt under circumstances 
showing that the partner vetoed from a conviction 
that the partnership was insolvent. Auflerson v. Malttn/, 
Hro. f !. C. 423. Vide. S. C. 2 Vcs. .1.244. Akioi n j . 

.ludgmeiit in action ugainst a surviving partner is 
no extinguishment of the partnership debt in etpiity, 
Javomh v. IhtrwoMt, 2 \'cs. *iG5. .Ii'ih’.mi.xt ; K\- 
TiNorisiiMr.xT ov liniT. 

IX. SuiivivoHsme. 

Sale of a testator’s share in a partnership trade, 
and the property belonging to it, by bis executor to 
his pailncr, foi the piirjiose of being rc-snld to one 
of bis executors, set aside, and Ids estate held cntitliMi 
to his nliijiiut proportion of (he subsequent profits 
as if the partnership had continued. Interest al- 
lowed at livo per cent, on sums paid ouUto his estate. 
Cook V. Callhir'nliie, I .lac. fj07. Kxfcutou ; 
-Fuai'd, Kin. Sit. ; lN'ji:ni>i. 

'J'lie goodwill of professional partnerships survives 
on death of one to Ids co-paitncr, and Ids representa- 
tives have no claim, tiiougli he had paid a large 
premium. /*#/»•»• v. 3 Mad. 72. (ioodwim.. 

A commercial partiiersidi) might be very different. 
Id. 79. 

'J'he goodwill of a trade carried on in partnership 
without articles survives, and is not partncrSldp stock. 
Profits accrued after the death of one partner, arc 
joint properly. 7/amnio/n/ v. 6 V cs.539. Id. 

Articles of partnership do not survive for the be- 
nefit of executors, &c. without an ex])rcss provision 
for such purpose* Pearce v. Chamberlain, 2 Ves. 33. 
Aiimon. of Assets. 

I'wo arsons occupy and stock a farm jointly. 
There snail be no survivorship. Hut if two take a 
Icq^e jointly of a farm, the lease shall survive. Jef^ 
/eivi/x v.iSnia/e, 1 Vem. 217. Sunvivonsiiii*. 

Slot necessary in articles of co-partnership to pro- 
vide against survivorship. Id. ib, 

"W’liere two arc jointly interested by way of gifts, 
survivorship takes place : otherwise, in a joint un- 
dertaking in the way of trade. LI. ib. 

*■ ^ X. DonMANT, 

A an£fl||reio in partneraldp, H being a secret 
ivirtncn <^n the partnership account, drew 

bills j|9^1d#ow|^ name on H, whicn were accepted 


by 1dm : Held, on the bankruptcy of A and Hf that 
the holder of these bills, who was ignorant of the 
partnership, ' was not entitled to prove them against 
the joint estate of A and B, and- the separate estote 
of B, but that lie was entitled to prove them against 
the separate estates of A and of B : Held, too, that 
the holder, having proved against the joint estate, 
might, after a declaration of dividend of the joint 
estate, retire from that proof, and prove against 
the separate estates. Krp, Husbands, 2G.it J. 4* 
Bankcy. Joint and Skpahatk Estate; Bankcy. 

PllOOK IN, 

A creditor without notice of a dormant partner has 
the option to consider himself a joint or separate 
creditor. Krp, Hod^kiuson, 19 V'^cs. 29t. Exp. Not'- 
folk, id. 4.'>7. S.P. 

liistiuc.tion as to partners with reference to third 
persons, and as between the partners themselves. 
Partners, as to thinl persons, by a specific interest 
in the profits as such^ not by receiving a sum of 
money even in proportion to a given share of the pro- 
fits. Dorniniit partner, by a share of the profits; 
but the property by .agreement belonging exclusively 
to the 01 lit r, a joint commission not supported, as 
the joint property would not be liable to execution 
under an action against the dormant partner. Exp. 
Hamper, 17 Ves. 403. 

Dormant partnor not an ostensible contracting 
iiarty ; a screditor may, but is not bound to go against 
nim. hi. 412. 

\l. Of 'iiiF. r.i.Nhit \Ij Rh;iiis and T.if.n of Pa tit - 

NF.nS ACAlNS’l F.ACIl OllIKH, AM) OF SciTS IlY, IIK- 

TWFKN, AM) AfSAINSr IIIF.U. 

An order on two solicitors as partners is not duly 
served by serving it on one of them, and leaving a 
copy at tlie place where the partncrsiiip business is 
carried on. Vinn/g v. Coodsru, 2 lluss^255. J^r. 

SCUVICF, OF OuniMi. 

The vendor of a sliare in a partmushlp business fded 
a bill against the purcliascr, who liad takmi possession, 
charging that he bad grossly mismanaged the properly, 
and destroyed its value, and jnaying that he might 
declared to have accepted the title, and might be de- 
creed to i)eiforni the contract specifically. The court 
was of opinion that the title had nut been accepted, 
and as a good title was nut shewn, a specific pciTor- 
maiicc could not be flecroed : I Iclil that upon a record 
so framed, no accounts or impiiries could be directed 
as to the dcicndaiit's possession and management of 
the piojierty, with a view to ascertain whether any and 
what sum ought to be paid, or coinpeosatioii made by 
him to the plaintiff, i^lerens v. Chippy, 3 Buss. 171. 
Accoi'nt; Vend. & Puncii. 

'I'hc shareholders in a joint stock company aie enti- 
tled to relief in equity, where the conduct of the di- 
rectors has been fraudulent, or a violation of tlie terms 
on Avhich the company was formed. Blain v* Agar, 
1 Sim. 37. Fraud : Ji'imsdiction. 

A bill in ^uity lies to recover deposits paid by a 
shareholder in a joint-stock company, where the pro- 
ject is a bubble. Green v. Barrett, id. 46. Id. ib. 

Where partner dies, leaving partnership accounts 
unsettled, ecclesiastical court will grant adniinistration 
of his effects to surviving partner, or any person claim- 
ing, if his next of kin decline it. Cawtham v. Chatie,- 
2S.&S. 127. Admov. 

W^here a partnership has expired by efflux of time, 
and in a suit for an account, &c. a receiver has been 
appointed before decree, the couii will not compel de- 
> fondant, (the former managing partner), to deliver up 
to receiver for the purpose of making out bills of costs, 
partnership books and accounts, which have remained 
in his hands, and title deeds belonging to a thinl 
person, which came into the possession of the copait* 
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ners as 'solicitors, such dcfeudant olFerins the rec'eivcr 
free access thereto, and to assist in making out such 
bills. Dacui v. John, 1 M‘CIel. 206. S. C. 13 
Price, 446. Production of Deeds. 

Hill by some partners against the committee of part- 
nership, for account, ike. must be on behalf of them- 
selves and other partners not of the committee. Bald- 
win V. iMvn-ence, 2 S. S. 18. Pl. Parties. 

If, upon dissolution of partnership, it is agreed that 
certain articles of partnership stock shall b^omc ex- 
clusive property of one of them, and that certain fund 
shall be applied in payment of debts, and that fund 
proves insudicient ; other partner has no lieu on thosii 
articles for that deficiency. JAngen v. Simpson, 1 S. 
& S. 600. Lien. 

Mere temptation to abuse partnership efiects is not 
sufficient to induce court to grant injunction. Glas- 
sington v. Thwaites, 1 S. &c S. 124. Injunct. 

All the proprietors of the M. paper being also, 
with the exception of one, proprietors in the E. paper, 
an injunction to restrain using cfiects of former part- 
nership to assist latter, in consideration of an annual 
sum, was refused where there had been agreement per- 
mitting use on those terms which had been long acted 
under. Jdmib. Injunct.; Aohekment. 

Hut injunction granted to restrain using efll'cts not 
included in agreement. Id. ib. 

Some of the holders of scrip or shares of a*loarMcan- 
iiot file a bill on behalf of themselves and tlic other 
holders, to have thejr subscriptions returned. Jones v. 
Garcia del Rio, 1' Turn. & R. 297. 

Wliete partner withdrawing money from partner- 
ship, by entries in books, disguises traiisaiaiuns, or 
wholly omits or conceals, it is a fraud, and will en- 
title others to sue his separate estate ; otherwise, if he 
does it 0 |)cnly. JJjp. Smith, 6 Alad. 2. EiiAun ; 
Account. 

If the defendant has a good defence against one of 
the plaintiffs, who hold a joint office, though not 
against the others, the court cannot make good a de- 
cree in the suit for the plaintiffs. Hunter v, Richard- 
son, 6 Mad. 89. I’li. Dreuti:. 

A, H, and (/, paitnem together; A agrees with 1) 
to give him a moiety of his share in the concern. An | 
account may be decreed Initween A and 1), without 
making H and C parties. Brtnon v. De Tastei, 1 Jac. 
284. Pe. 1’arties ; Account iietween whom. 

On the death of one partner, the scrivener retaining 
his capital, and employing it in the trade, decreed to 
account for the profits derived from it, making jiim 
proper allowances fiir the jnanagement of the business. 
Id. ib. Account. 

Where one partner is entrasted with the entire ma- 
nagement of the partiicrship business, and openly, 
without disguise or coucealment, outers into the part- 
nership books the monies withdrawn by him fiom the 
joint stock for his ^parate use, it is not a fraud which 
will entitle tlic joint creditors to prove against the se- 
parate estate of that partner. lUp. Smith, i G. ix .1. 
74. Hankcy. Joint & Separate Estate ; Fhauu. 

An injunction' will not be granted to restrain the 
breach ot a covenant in articles of partnership, which 
has not been infringed for any length of time, where 
the bill docs not pniy a dissolution of the partuersliip. 
Whether the court will, in any case, grant such an in- 
junction, unless there is ground for, and the bill prays, 
a dissolution of the partnership ; ijuwre ? Marshall v. 
Colmaa, 2 Jac. & W. 266. Sec in negative, 4 Mad. 
143. and in affirmative, 2 V. & H. 329. and Loscomlte 
V. Russell, Sittings after T. T. 1830. V. C. Injunc. ; 
Pl. Bill. 

Receiver appointed of mines, in which several per- 
sons were interested ; the concern, from the nature of 
the subj^t, being a species of trade, and not a mere 
tenancy in common in land. Jef'ereys v. Smith, 

1 Jac. & W. 298. Mines ; IIlueivlu. 
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Onlcr for a partner to pay into couit partnership 
money received by him contrary to good, faith ; l>ut in 
general, a f^artner insisting that the balance of tlie 
amount is in his favour, is not obliged to 
court what is in his hands, unless the other p»1ner.s 
do the same. Foster v. J)onuld, 1 Jac. St W. 252. 
Pji. Paymt. into Court. 

The court will not, upon motion, appoint a roceiver 
of a partnership, unless it appears tlrat ihi:; plaintiff 
will be entitled to a dissolution at the liearing. Chap- 
man V. Beach, 1 Jac. W. IIeckiver. 

Plaintiff and defendant (partners) having agreed to 
dissolve, and that defendant, on payment of liulf value 
of effects, should take tiic whole. The dufendaut 
took possession, but tailed to make payment, and had 
begun to pull down buildings. Injunction to restrain 
him refused, Cofton v. Horner, 5 Pri. 537. Injunc. 
TO Restrain Waste. 

One of two part-owners of a ship, having assigned 
his sliare to the other, the ibrmiy is a necessary party 
to a bill hy a croditor of both against the representa- 
tives of the latter. Pierson v. Robiusim, 3 Swan. 139. 
Asshinm r. ; Pi.. pAn rits. 

A joint stock company, established by act of parlia- 
ment, vesting in them ail property then belonging to 
»thcin, and authorising them to bring actions in the 
name of their treasurer jbr the time being, having pur- 
chased an estate pending a suit against the vendors, 
to cotn|Md the speiafic performance of an agicemeiit to 
grant a lease of part ; on a bill by the vendee against 
the treasurer and directors, the plaintiffs wore declared 
entitled to a lease, and the treasurer was enjoined from 
disturbing their possession, though tiie rest of the pro- 
prietors, being very numerous, wero not parties ; but 
no decree could be made for the executiou of a Kiasc. 
Meux v, Maltby , 2 Swan . 277 . P i.. 1 * a kti us ; P u ii- 

Cll ASK, UEN OKNTE i.lTE. 

Where some members of a partnei'ship, citlier in tfie 
ordinary course of trade, or in closing the trans'ictions 
after a dissolution, seek to exclude others from a just 
share in tlie managoiiieut, the court ap{>oints a n ceiver. 
WiUon (hrcmctHHl, 1 Swan. 48. Pii. Ulcuveu, 

I Appointment of. 

1 Hill against two partners, one abroad ; service of 
! subpeuna against him permitted on tiic oilier, on inu- 

tiou. Coles v. Gurney, 1 Mad. 187. PKAtncK, 

S U USTITU 1 J:i> Se 11 VIC E. 

Court will not treat a bill to restrain an acting 
partner from collccling debts or creating tiieiu, and 
for appointing a receiver, as a bill to rostrain waste ; 
though otherwise, if partner has been shown guilty of 
culpable conduct, and to be iiisolvcnl. Lawson v. 
Morgan, 1* Price, 303. Pii. Inju.nc. 

Under covenant to retiring partner as stKin as con- 
veniently could be to pay the debts and indemnify 
him against tiiem, fnoken by death of covenantor, 
leaving debts undischarged ; those debts being paid 
by covenantee, become a specialty debt against the 
administrator. Masson v. May, .1 V. Si H. 194. 
CovT, TO Inpemnii y ; SpEi iAi.iY Deux. 

It is obligatory on a partner to apply property as 
received to partncrslilp purposes, or to charge bimsey, 
as debtor, in the partiicrahip books. Lxp. Yonge, 

3 V. & H. 36. 

Negative plea, as no partnership, not going to col- 
lateral circumstaii(;es, charged as evidence of it, in- 
sufficient. EcanjtV. Harris, 2 V. fit H. 364. Pl, Ne- 
gative Plea. 

^ No relief upon a bill by one partner against ano- 
ther, not praying a dissolution. Forman v. ilamtray, 

2 V. A H. 329. So in Loscombe v. Russell, Sittings' 

after T. T. 1830, before V. C. ' Hut sexi cuitira y/'i.-- 
rison v. Armitage, 4 Mad. 143. See also 2 J. A W . 
266. Reliei. p 

Morion by defendauts to a bill lui a paryiersinp 
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account, for a production of the accounts before an- 
swer, refused. Pickering v. Pigkif, 18 Ves. 484. 
Pn. Piioo. OF Dkkds, &c. Pin AnhweiI. 

jMotjou for a' receiver on a mining concern refused* 
upon <L claim of jliartnersbip in the equiUihlc interest* 
not raised until the concern, at a groat exjiensc, be- 
came prosperous, and denied by the answer. Norway 
V. Uaice, 19 Ves.. 144. Rkceivek ; Account. 

llecei^cr not ordered merely on a dissdliition of 
paitnership ; ordered on breach of the duty of a part- 
ner, or of the contract, as by continuing trade with 
joint effects on tho separate account. Harding v. 
Clnrer, 18 Ves. 281. Pn. Ueceivek. 

/riie piinciplc upon which a court of equity inter- 
feres between ]>artncrs. by appointing a manhgcr, re- 
ceiver, ^c. is merely with a view to the relief, by 
winding up anil disposing of the concern and dividing 
the produce, not to carry it on. 1'he cnuit, therefore, 
would not, upon motion, appoint a manager, &c. of 
the Opera House, except upon the principle applic- 
able to any other partnership, as necessary to the re- 
lief, a foreclosure ; taking into consideration also the 
diiilcultitis from the nature of the subject, and the con- 
tract an anxious provision for arbitration, and tliat one 
jiai iy was, by the express contract, manager. It'itfers 
V. Taylor, 16 Ves. It). 

Injunction to restrain a surviving partner from dis- 
posing of the joint stock and reV-oiving the outstanding 
debts, IJnrtz v. Schrader, 8 Ves. 317. IxfUNC. 

.Demurrer to a bill for some members of lodge of 
freemasons against others, to have the dressc.*, &c. de- 
livered up, and an injunction was n Mowed oil ground 
that they alfectcd to sue as a corporate body ; but 
leave was given to amend, tlie court hnhlitig the juiis- 
dictioii for deliveiiiig of chattel, and where there Is a 
ji.iMt interest permitlirig some to sue as individuals, 
H'prcsciUing the in otijor instances than those of 
(III diioi's and legatees, if inconvenient to justice that 
all ^!lo^,ld be parties. Lloyd v. Leuring, (j Ves. 773. 
Ih.. l*AUJii8; (bi uriTLS. 

A fair di-xsoluiion of partiUMship between two ; one 
rctiiiruj and a'-signing the paitneiship property to the 
etlier, and taking a bond for value and covenant of 
i!ii)ily a,;.iinsr. the debts ; the other continued in 
tiu' tiudo .sep;i:.iii.lv a year and a hall', and then be- 
came bankrupt : 1 leld the joint creditors had no equity 
attaching on the partnership cMccts remaining in spe- 
cie ; at all events, such a claim ought to he by bdl, 
and not by petition. Ka^. llnjfin, G Ves. 119. 
H.xnrcv. Assionmt. 

'J'liQUgh rnntribution among partners is now en- 
forced ut law, the jurisdiction of courts of equity is 
not ousted, and theiefore, though the bill was dis- 
missed, the object having been attained in an action 
directed, the court would not dismiss it with costs, 
irr/g/it v. Hunter, 5 Ves. 792. Contribution ; 
.Iv'iiisnicT. 

A joint creditor by simple contract may go against 
the assets of a deceased partner, but cannot before the 
account retain separate propeity of that partner in his 
possession, Stei}henson v. Chiswell, 3 Ves. 666. 

Jil^EN. 

Rill by a partner under a parol agreement, chain- 
ing misconduct in the oilier partner, and praying a 
dissolution, account, and injunction from executing 
securities in the name of the firm ; demurrer to the 
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. (^ourt of equity will order fund ofsinuuity company 
into court, when members are ahi^uf to abuse their 
trust. Coitland v. Lysler, \ Ridg. L. & S. 580. 
Pii, Payment into Court. 

S:ourt will not appoint receiver of cflfects of sub- 


sisting partnership, unless on grossest abuses of some 
of the partners. • Oliver v. Hamilton, 2 AnsU 463. 
Receiver. 

Motion granted for an injunction for one partner 
against another ; the defendant being in contempt, 
and seived personally, and not appearing. Read v. 
Bowers, 4 Rro. C. C. 441. Pn. Injunc. 

At the commencement of a partnership, the partners 
Imth living in the same house, entertained their custo- 
mers jointly ; one removing, the whole ox pence ofen- 
teitainmcnt (which were necessary in the trade) fell 
upon tlie other. They ought to have agreed for an 
allowance, the court can make none. The accounts 
having been annually balanced without such allow- 
ance, is conclusive. Thornton v. Proctor, 1 Anst. 94. 
Account. 

Defendant need not set forth an account of the tran- 
sactions of a trade in which the plaintiff protends to 
have been a partner, if there is a clear denial of the 
partnership. Jacobs v. Goodman, 2 Cox, 282. Dis- 
covery ; Pl. Answer. 

Injunction to restrain surviving partners from using 
the name of a deceased partner in the firm of the trade, 
refused. IKebsierv. li^ehster, 3 Swaa» 490. Injunc. 

Injunction against a surviving partner, proceeding 
by ejectment to obtain possession of a farm of whicli 
a joj^t ler.«ic had been made to | himself and his de- 
ceased partner. Elliot v. Brown, 3 Swan. 489. lb» 
One part-owner of a ship cannot bring a bill on be- 
half of himself and the other part-owners, but they 
must all be parlies. Mojjat v. Fartjuharson, 2 Bro. 
C. (J. 338. Pr . Parties. 

In a cause for an account of a partnership, both 
parties being dead, a receiver shall be appointed, secua 
in the case of surviving partner. Philipsw, yilkinson, 

2 Pro. C. C. 272, Pit. lli;rEivi:ii. 

To a bill against a bailee, for re-dclivc^ of jewels, 
persons entitled to a part of them are not nccessaiy 
parties. Savillc v, Tancred, 3Swnn, 141, Pi., Par- 
ties ; Uailfe. 

At law, where one of the creditors will not join in 
the action, he is summoned and severed, and the other 
has judgment qnod sequalnr solum, Darioent v. Wal- 
ton, 2 Atk. 610 

Wiieie one partner is abroad, the other partner who 
is before the court shall pay the whole of the joint de- 
mand. Id, ib. 

Where an action is brought against two joint deb- 
tors,' and one only apnears, the creditor may have 
judgment for his whole debt against the person ap- 
pearing, and by default against the person who does 
not appear, id. Ut, 

Bill for an account of a cupaitnership, defendant 
pleadeil an aiArd, averring the matter in question com- 
prised in the award ; plaintiff replied generally to 
the plea ; and though the plaintiff ought to have set 
down the plea to be argued, and not to have replied to 
it, yet court decreed defendant to account ; but after- 
wards, though tins decree was signed and enrolled, 
court ordered defendant only to answer. Farrington 
V. Chute, 1 Vern. 72. Pii. Replication ; Account* 
Surviving partner, trading on his own account with 
the debtors to the partnership, ordered that an attor- 
ney be appointed to sue fur the debts, unless the sur- 
viving partner would give security to answer a moiety 
of the debts to the administratrix of thedeeeased part- 
ner. Estu'ick V. Coiiningsby, 1 Vern. 118. 

In a suit for a share of a partnership adventure, all 
the parties having shares must be parties. Ireton v* 
Uwis, Rep. T. Vinch. 96. Pl. Party. 

In a bill to establish a tithe of fish all persons in- 
terested in any one particular adventure, mustte par- 
ties. Coppard v. Page, For. Ex. I, Ib, 
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PART PERFORMANCK. 

See Aureebiemt, XI. 3. 


1»ATENTS. 

See also Pn. Injunction, Kj. 

Instance of a patent amended and new sealed. 
Rcanic*s Oiders, 67. 

To establish the validity of a patent, the invention 
must be both new and useful, and the specification 
must accurately describe it : also, if the sjiccification 
seeks to cover more than is actually new and useful it 
vitiates the patent, rendering it incnbctual, even to the 
extent to which it might otherwise have been suppoited. 
mu V. Tlwmpsim, 3 Mer. 629. 

To support a patent, the specification should be 
so (dear as to enable all the world to use tlie invention 
from the moment of the expiration of the patent. 
Newbery v. James, 2 Mer* 446. 

'I'here is no copyright in specification of patents. 

V. Barnard, 3 V. & B. 77. Cocyuiciit. 

No costs where the caveat was not unreasonable. 
Exp. Fox, 1 V. & B. 67. Pn. Costs ; Caveat. 

I'atent granted for an improved steam ^ngine ; as* 
not infringing upon an existing patent. Jf the im* 
provements could not be used without the engine, for 
which a patent had been granted, they must wait tlic 
expiration of that patent, hi, ih. liurjiovKMKNTs. 

1 njunction upon possession under n patent, until 
the right can be tried ; though subject to (‘ousidcrable 
doubt ; the patent being for iniprovemonfs upon a ma- 
chine, the subject of a former patent expired, and the 
specification describing the original machine, with the. 
iniproven^nts, as one entire machine, the subject of 
the latter patent; hot distinguishing the improve- 
ments. harmer v. Plane, 14 Vcs. 130. Injunc- 
tion. 

Patent for improvements valid ; but not to restrain 
tlie use of the original machine. Id. 133. 

Enrolment of patent cannot be dispensed with for 
the purpose of piuventing the specification being made 
public. After patent is passed, the time for enrolment 
cannot be enlarged without act of parliament. Ej/». 
Hoops, 6 V^es. 599. 

Injunction granted against infringement of patent, 
that the validity of a patent might be tried at law; 
verdict for the patentee, subject to the opinion ^f the 
court ; npon a case the court were e([ually divided. 
The patentee must bring another action ; but the court 
on the possession would not impose any terms upon 
him, nor dissolve the injunction in tlie mean time. 
Boulton V. Bull, 3 Ves. 140. Pii. ^junction. Dis- 
solving. * 

^ A patentee claiming an exclusive right of printing 
bibles, must establish his right at law, before he can 
have an injunction in cc^uity. Ginerson v. Jackson, 
1 Ridg. L. & S. 304. Injunction ; Title. 

The court refused to seal a patent fof rapresenting 
Italian operas, because the provisions for carrying it 
on were by agreement with the Lord Chamberlain, 
his executors and administrators, and the right to the 
patent wax not sufficiently connected with the proper- 
ty in the house. Not sufficient for the party applying 
merely to answer objections, but he must lay a proper 
case. 'Upon such application, the court will take care 
tiiat the king is not deceived, or his object disappoint- 
ed, and will represent the whole to the king, but will 
not decide upon the merits of the various claimants. 
Essential to tiie complainant of an old market against 
a new one set up near it, that the old is competent to 
the accommodation of the public; so here the old pro- 
prietors must be able to keep it up properly ; the ac- 


commodation of the public being the principal' thing. 
Ejp. 0’Kei7/ji/. 1 Vcs. .1. 112. .luiitsuKuoN. 

On an application to the IaI. Chanibcrlain to with- 
hold tlic great seal from a patent, he will uAly consi- 
der whether it is legal dr not, and not wlicthcr the 
crown ought or ought not to graAt it. Ejp.dhdu, 
Vein. & i:>criv. 499. 

But thore aro three stages in which a patent may be 
opiMised : — 1. While it is under this- (-onsldcratidri of 
his Majesty ; 2. When it comes to the privy seal ; and 
3. When it coines to the great seal, lb, 502. 

A paUmt bearing date 12lli August, but tliA caveat 
not dischaigcd till tlie 27tli, the patentee supposing it 
bore date the latter day, did not enrol till the iHtii De- 
cember ; when the four months had expired, the date 
of the latent cannot be altered. EVp. Beck, 1 Bro. 
C.C. 578. , 

Upon a bill brought by the king's printer, to restrain 
defendant from the publication of certain acts of 
parliament, &it\, to which the patentees for printing 
law books were also defendanU, the court refused to 
interierc between the contending- patents, and tliercfuie 
only restraiueil the defendant fioiu printing at any other 
than a patent press. Baskeit v. L'anningham, 2 Eden, 
137. Injunction. 

Exemplification of part of a patent, not sufiered to 
be read ip evidence, notwitlistiiiiding the statutes of 
3 & 4 of Edvv. 6. and 13 Eli/, where the otiicr side 
have no time to consuU the patent roll, and so may be 
surjiriscd by an imperfect exemplification. /HlA'icn. 
V. Taylor, Vtiic, ClvAn. ^9, l*u. Evidkncj-. 

Bill ill C(]uity lias to siit aside letters patent obtiiineil 
by fraud. All, Gea.s. Emiun, I Vein. 277. 370. 
S. 2 Oil. Hep. 353. Kimup; Juiiisdicmon. 

I^ease obtained by fraud may lie avoided by ])ateii- 
Ice of crown. El. of Dcron, v. Jlaiilc, Cary, 32. 


VAUEEIl. 

Sio Bn. ('osTS, 10. (fltf).— 1*11. pAi'iMiu. 


PAVJMENT. 

See also Annuity, IV. — Bond, VI.- -BANhcv. XV'. 

2. — Dehtoii & Cued. 1 V. — ' Licja(;y, A' lll. — ■ 

Mohtoaok, IX. 1. — Pl.Pi.ea, 16. — Pit. C.’tisrs, 5. 

— Pit. Injunction, 18, — Pn. Pan went. — 1*iie- 

susip-rioN^lJ. — V end, fie I’uncu. 1. 

Money paid into court upon an injunction and 
laid out, is security, and nut payment. Brough ton 
v. Pilcliford, *6 Mad. 295. Pit. Payment inio 
Court. 

Creditor is not obliged except by s^icclal agreement 
to take his debt by dribblets. Wilkinson v. Sleme, 
9 Mod. 299. Dedtuii fit Cued. 

Stoppage no payment at law or in equity, unless 
under special circumstifnees, ancl in case of mutual 
demands where the balance only is the debt. Jeffs v. 
Wood, 2 1*. VV. 128. Sioi'PAOE in Thansitu. 

S having borrowed 1001. of A on a bond, B, tho 
scrivener, when the bond was sealed, deliveri^u it to 
A. S paid many years’ interest, and 50/. of tlic 
principal to B, which he paid over to A ; but the re- 
maining 50/. which S paid to B was not paid over 
to A when B failed. Per curiam, though B received 
the interest so long, and 50/. of the principal, it did 
not imply he had anv antiiorily from A ; and as 8 
couM not prove he had any such authority, he shajl 
pay the last 501. again. Walslenholm v. Davies, 
2 Frecm. 289. Princ. ‘fic Aoknt. 

Payment of money to a trustee, wiUi notice of tho 
trust, is a mis-payment, though the trustee In^ judg- 
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iiicnt and exef^ution ugainst the person that paid the 
money. Prilchard v. Laugher^ 2 Vern. 197. '1 rust. 

Legacy bequeathed to a feme covert^ I'ayment 
1o her alone not go()d. Palnierv. Trevor, 1 Vern. 261 . 
Legacy ; Feme Covert. 

Scrivener puls o\il money on bond* and receives the 
interest from time to time, and then receives part of 
ihc principal* the bowl remains in the obligee s 
custody. No good ]>aymcnt. Jiidierts v. Mallhew, 
1 Vern. 150. See 1 Salk. 157. Puinc. & Agent; 

UOMl. 

It Ls the rule of the court, that if tlic scrivener have 
the custody of the security, payment of the interest i-s 
gooil ; if he delivers it up, being a bond, payment of 
the principal is good: hut where payment of the 
principal, lu ca.se of a mortgagfi dceil, the gMng up 
the deeil is not sufficient to restore the estate ; there 
must be a rc-conveyance. So payment of interest 
good, if mortgagee consents, or after his death his 
executor, either expressly or by implication* as if he 
accept the money afterwards of tlic scrivener, though 
the scrivener have nift possession either of ?leed or 
bond. W hillock V. WuUhnin, I Salk. 157. 1 Vern. 
150 . in note. Princ. & Agent. 

L’ayincnt of debt, without tssking receipt, is re- 
lievablc in eiiuity on oath of parties only. Cary, 2. 


IH'.LUS.* I 

Peers to answer on honour, and not on oath, 
ileames* Orders, 105. • 

So are widows uiul dowagers of temporal peel's. 
liL 106. 

A masher refusing to take their answers on honour, 
eoniinits hreaidi of piivili'ge. /</. 262. 

'J'lie answer of a poor, ujEin his protestation of 
honour, miy be read on tlse ipiestion of costs. iMw- 
stw , V. J'.V/hs I J-ac. iV VV. 524. Answer ; Kvi- 
OKM'E ; 1*11. Costs. 

An ameridineiit in the lille of an answer liciiig ne- 
cessary, namely, instead oi‘ “ the farther answer to the 
original amended bill,** entitling it “ the farther an- 
swer to the original bill,” and ** the answer to the 
amended liill the answer so ameiidod must, in llie 
ease of a |x.*er, be again attested upon honour, as in 
tlic r:ise of a eomnion debt it must be re-svvurn, 
Tcacock V. 1)1., ./ licilford , I V. A' J5. 1H6. Pit. 
AnAWEII, Awi-NOaiKNT OE J Pu. A NSW Ell, JuKAT OE. 

Peer not to be a roceiver. rUi, Oen, v. Gee, 2 V. 
vV 11. 2l)H. Pii. UicKivi ii. 


&c., he is upon his honour ; hut where he coiiies 
himself to make satisfaction, &c.r or to answer in- 
terrogatories and examination as witness, he w on 
his oath. Metrsv.JAl. Koustoiif Dick. 21. ». C. 

1 P. \V. 146. 2 Salk. 512. 

Scfiuestration is first process against peer or incm- 
ber of parliament, llmhieigh v. Buller, Dick. 15i. 

l*uUing in answ'er good cause to sequestration^ nisi 
against peer; but if answer insufficient, plamtift 
must move again for sctpicst ration nisi. Id, ib. 

Peers and M. P.s, if they trade, are liable to 
bankrupt laws. Lxp. Meyniolt , 1 Atk. 200. Bank- 
11U1*T TriADRll. 

A sequestration nisi is the first process against a 
peer or member of the house of commons, though this 
is some hardship; but if there be a sequestration 
nisi against a pficr for want of an answer, and the 
peer puts in an answer which is insufficient, yet the 
order for sequestration shall not be absolute, but 
a new sequestration nisi. Ld. Clifford s case, 2 P. 
\V.385. J’jt. Process. 

A peer disinherited by his ancestor is entitled to 
the favour of the court, and on bill and answer, to 
have the family deeds brought before the master, in 
order to see whether any thing can be discovered for 
liis advantage. Kl, Suffolk v. Hmcard, id. 177. 
Ukir at Law ; Pn. Pmoduction of Deeds. 

• Wliere f^e husband was a lunalic, the wife, though 
an Irish peeress, committed for not producing him. 
Jjd, irfOORau's case, I P. \\ ■ 701. Lunatic, Com- 

AirnEiE OE. 

Since the union, a Scotch peer cannot, by virtue 
theieof, sit and vole in psirliamcut. Queensherrffs 
tw/se, id. 584, , . . 

A peeress ordered to produce ileed, confessed, in her 
answer on honour only, not on oath. J lamillon v. (jer- 
rurd, Pi-ec. Chan. 92. Pr. Production oe Deed. 

£f one be created a baron, viscount, fkc. by patent, 
and after, in the same patent, the honour is granted 
to another in rcmaiinlcr, it operates as a nevv grant, 
for the king has no reversion of the honour in him, 
though he has the power of appointing the succes.sion. 
Ilex V. lud , Pnrbeck, Show. P. C. 5. 11. Crant 
EHoM Crown. 

l*roeess of contempt cannot issue against a peer. 
rheamut v. Fhcxsarit, 2 Vent. 342. (’ontemi-t. 

Decree served on peer requircs no letter missive. 
Mackenzie v. Ms, l*owis, 2 Com. 675. Pu. Li-tter 
•Missive ; Decree, Service of. 


The right to the letter missive and copy of the hill 
is privilege of peerage, not of parliaincul ; attaching, 
tliereforc, to all Scotch and Irish pt^eis. Injunction, 
therefore, or other process not so accoiiipanii^l, is in- 
effectual. Ld. MiUingtown v. L7. Porimore, 1 V. Ck 
11. 419. Pk. Letter Missive. 

Peeress answering upon honour, in exactly the same 
situation as another defendant answering an oath. 
Cilpinv, I Southampton f 18 Ves. 469, Ph. An 


Since the union with Ireland, Irish jicers, with the 
exception of those who are members of the house of 
commons, arc entitled to every privilege except 
sitting in the house of lords, and therefore the letter 
missive. JtoMnson v, Ld. Rokeby, 8 Vos. 601. P« 

Leitkr Missive. 

Construction of the (Jen. Onlor, 23rd Januaryi 
1794, in the case of u prar defendant, that in Ihc 
.cases specified upon application for time to answer, 
the defendant enter his appearance, and undertake 
^at if the answer is nut put in, a sequestration ahall 
go,' t. e. a sequestration absolute. G. egor v. Xd. 
Arundel, 87. Gen. (Jrdla, C. of; Fr- 

Time to ; Pn. Sfioif em b vhon. • 

>y ^M||||Kis to peifoct answer by ertamioaitoti, J bond. 


PENALTY. 

See also Bond, V.— Inij:rest,1I1. — Pi« Bin., 2 (c). 

Interest beyoA the penalty oi a bond upon a mort- 
gage for the same debt, though by a surety. Clarke 
V. l.d, Ahingdon, 17 Ves. 106. Interest; Bond. 

Party in the master’s office not entitled against the 
assets of a deceased debtor to interest beyond the pe- 
nally. Atkinson v. Atkinson, 1 Ball Ao B. 239. 1n- 

■JKBESI, WHEN l’A\Alil.E. 

A 11101 tgagee liad also a bond on which the interest 
due exixjedcd the penalty ; the mortgagor conveyed the 
equity of redemption for the use of his creditors, pay- 
ing this bond first. Nolliing beyond the penally can 
be claimed. Lloyd v. Hatchett, 2 Anst. 525. Bond. 

If a man agree not to do an act, and enter into a 
bond, with a penalty to be forfoiteil on his doing it, 
^e penalty is never to be considered as the price for 
doing such act ; but the court will lelievc by injunc- 
tion until damage sustained shall be ascertained by 
an issue. Hardy v. Martin, 1 Cox, -26. Id * ^ 
Suieties relieved, in chancery, against penalties in 
• Cary*. 12. 
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Bond does not carry interest beyond amount of 
|)cnalty. Grospcftor v. C<w/r, Dick. 305. S. P. Oih- 
Mn V. Egerton, Dick. 408. Kellieby v. Keitlebif, 
Itundell V. l*ettU,Jity revivor. Dick. 614. 

Penal laws are not to be construed acconling to 
rules of equity. Ifairison v. Stmthcote, 1 Atk. 537. 

Plaintiff in a charter-party may sue for the whole 
jienalty, though a part only remains due, but on offer- 
ing to pay principal, interest and costs, defendant at 
law may be relieved in equity.. Forward v. Vttffeld 
3 Atk. 555. 

Five shillings per week allowed by way of nomine 
pteme if either of the half-yearly payments of an an- 
nuity was in arrear forty -two da)s after it became 
due, the court will diiect it to stand as a security for 
legal interest when the principal sum is nut regularly 
paid. Ajflet y. Dodd, 2 Atk. 238. 

A court of equity will relieve against the penalty, 
for not performing an unreasonable contract. 'Fhotn-‘ 
sou V Harcourt, I Bro. P. C. 193. Acjrebment, Um- 

ItJ-ASO.VABLE. 

Where bond is tacked to mortgage, mortgagor can- 
not redeem without paying the whole, though exceed- 
ing the penalty. Feirs v. Baldwin, 2 £q. Ab. 611. 
Interest ; Tacking Securities ; Bond. 

Where bond debt and interest have exceeded the 
penalty, and devisee or trustee to pay neglect pay- 
ment for unreasonable time, he shall pay interest be- 
yond penalty. Anotu 1 Salk. 154. Bond ; In- 
terest. 

A mortgage is made with interest at 51. per cent, 
provided that if the interest be not paid within two 
months after due, then to pay 51. 10s., this is in na- 
ture of a penalty, and the court will relieve against 
it; otherwise if 5/. 10s. per cent, be reserved origi- 
nally, and to be lessened to 51. per cent, if duly paid 
within two months after due. Strode v. Varker, \ 
2Vcrn. 316. Mortgage ; Stipulated Damages. 

Equity, in some cases, carries tho debt beyond the 
pepalty, as when a debt is due to a person, and he 
IS kept out of it by an injunction. But a plaintiff in 
equity cannot charge the debt beyond the penalty any 
more than he can at law. Hale v. Thomas, 1 Vem. 
350. 2 Ch. Ca. 182. 186. Sec also 3 Russ. 598. 

PENDENTE LITE. 

See Adaiimstuatou, 111. — AssKiNMENT, Pendente 
JjIte. — Lis Pendens. 

PENSION FROM CROW^N. 

Purchaser of pension granted by king George the 
Third, and which necessarily ccased||on king’s death, 
not entitled to pension whicli was granted by George 
the Fourth, merely in continuance of the former one. 
Clay V. St. John, 2 S. & S. 32. Demise Le Roy ; 
Vend. &l Puucii. ' 

A pension for past services may bo alienated, but a 
pension fur supporting the grantee in the performance 
of future duties, is inalienable. Dains v. D« Marl- 
borough, 1 Swan. 79. Alienation. ' 

Pension to A or his assigns^ when assigned is a 
grant, not a chose in action. .McCarthy v. Goold, 
Ball &B. 389. 

Soquq^trators directed to receive a pension to A 
and his assigns, payable at tlie treasury, in the hands 
of the assignee, id. 387. See Davis v. D. Marl- 
borough, 1 Swan. 74. SEgvESTHATxoN, ^ 

To .entitle the widow of an officer in army to 
the pension from government, the marriage 'must have 
taken place before he retired from the service. Perry 
V. Woods, 3 Ves. 204. 


PERFORMANCE. 

See Charity, 1. 3. — Condition, VI.— Covenant, 

I'"* 

PERJURY. 

See Indictment. 

PERPETUITIES. 

See Lease, VTll. 2. — Power, III. 

Trusts^to be performed after the expiration of a term 
in gross of twenty years from the decease of the sur- 
vivor of twenty-eight iicrsous, who were living at the 
testator’s decease, are valid. Bengough v. Edridge, 
1 Sim. 173. Limit, oe Trusts. 

I'rust by deed creating estates tail, after any con- 
tract ibr alienation to raise a ^um of money for the 
persons next in the course of limitation, declared void, 
as tending to a perpetuity, and inconsistent with the 
rights of the tenants in tail. Maiuwaring v. Baxter, 
5 Ves. 458. Estaie Tail. 

Devise of real estates of the annual value of near. 
f 50001. and other estates directed to be purchased with 
the residue of the personal estate, amounting to above 
600,000/., to trustees 2nd their heirs, Ac., upon trust 
during the lives of the testator’s suns. A, B, and C, 
and of his grandson, 1), and of such other sons as A 
now has, or may have, and of such issue as D may 
have, and of such issue as any other sons of A may 
have, and of such sons as B and (' may have, and of 
such issue as such sons may have, as shall be living 
at his decease, or born in due time afterwards ; aud 
during the life of tlie survivor, to receive the rents and 
profits, and from time to time to invest the same, and 
the produce of timber, &c. in other purchases of real 
estates ; and after Uie death of the survivor of the said 
sevcinl persons, that the said estates shall be divided 
into thiee lots, and that one lot shall be conveyed to the 
eldest male lineal descendant then living of A in tail 
male, remainder to the second, &c. and of all and 
every other male lineal descendant or descendants 
then living, who sliall be capable of taking as heir 
in tail male of any of llie persons to whom a prior es- 
tate is limited of A successively in tail male, remain- 
der, in equal moieties, to the eldest and evei^ other 
male lineal descendant or descendants then living of 
B and C, as tenants in common in tail male, in the 
the same manner, with cross remainders ; or if but one 
such male lineal descendant, to him in tail male, re- 
mainder, to the trustees, &e. The otlier two lots were 
directed to be conveyed to tlie male descendants of B 
and C, in the same manner, and with similar limita- 
tions, to the male descendants of their brothers, and to 
the trustees in fee ; and it was directed that the trus- 
tees should stand seised, upon the failure of male liqeal 
descendants of A, B, and C, as afomsaid, upon trust to 
sell and pay the produce to his majesty, his heirs and 
successors, to the use of the sinking fund ; the accumu- 
lation till the purchases or mIcs can take place, to go to 
the same purpose, with a direction that all tlie pensons 
becoming entitled Shall use the surname of tlie testator 
only. The trusts of the will were established. Thel- 
luson V. Woodford, 4 Ves. 227. Affirmed, . 11 Ves. 
112. Will. 

J, by will, devises his real estates to trustees, in 
trust for several persons for life, with remainders to 
their first and other sons in tail male successively ; 
but directs his trustees, upon the birth of eve^ son d 
each tenant for life, to revoke the uses before limited to 
their respective sons in tail male* and to limit the 
.premises to stich sons for their livns* with immediate 
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remainder to the reamtive sens of such sons in tail I 
male. Held# that tnis clause of revocation and rc- I 
settlement, as tending, to a perpetuity^ and repugnant I 
to the estate limited, was void and of ncf cflTcct. Ijd» 
Spetteer v. Dk, rf idarllwrough, 3 Bro. P« C. 232. 
Will, C. of. . * 

Testatbr devises his real estates to trustees, to se- 
veral persons for life, witli remainder to their first and 
other sons in tail male successively ; but directs his 
trustees, upon the birth of every son of each tenant 
for life. *|Q revoke the uses before limited to their re- 
spective sons in tail male, and to limit the premises to 
such sons for their lives, with immediate remainders to 
the respective sons of such sons in tail male. Held, 
that this clause of revocation and le-settlement was 
void, as tending to a perpetuity, and beii^ repug- 
nant to tlie estate settled. Dk, of Marlborough v. 
£1, Godfllphin, 1 Eden, 404. Id. 

Though the law will not admit a perpetuity, jret the 
intent of the party, so far as is consistent with its 
rules, ought to be observed. SiMth v. Packhunt, 
3Atk.l36. 2Stra.ill05. 

'Fhe mortgagee for a tenn of years being in posses- 
sion, devises the premises, as an estate of inheritance, 
to three several persons for life successively, with re- 
mainder to their first and other sons, remainders 
over. The remainders over are void, as tending to a 
perpetuity. Brett v. Satobridge, 3 Bio. P. C. 141. * 
Will, C. of ; Remain der ov^.r. 

A devises lands to the Drapers’ Company, in trust 
to convey to B for life, remainder to his first. Sic. sons 
for their lives successively, and so to their issues male 
for their lives, remainder over. Thougli tliis he a vain 
attempt of a perpetuity, yet the trustees shall make a 
strict settlement os may })e, making all tlie persons in 
being but tenants for life ; but the limitation to Uie 
son unborn must be in tail. Humhenion v. Humber^ 
itoii, 2 Veni. 738. S. C. Pre. Ch. 455. Gilb. Ec}. 
Rep. 12B. IP.W. 332. Will, C. of ; Settlemt. 

I'erm of ycaia cannot be limited so as to create a 
perpetuity. FUiehei'^i ease, I Eq. Ab. 193. Term 
UF iKAns, Limit, of. 

Limitation of a fee upon a fee, on a contiugency to 
happen within a reasonable compass of time, no per- 
petuity. Louii V > Vurew, Pic. Chan. 72. Limit at. 

A devise to a mun and the heirs of his body, and if he 
shall go about in alien, his estate shall cease, and tlie 
lauds go over to a cliarity. The devise over is void, it 
tending to create a perpetuity. Company of Pewtereis 
V . Goveniors of Christ* s Hospital, 1 Vein. 161. Will, 
C. OP ; Limitat. oven void. ^ 

The trusts of term were limited to J for life, dien to 
E for life, then to L for life, then to the'first and other 
sons of L to be begotten on the body of M, witli re- 
niainders, &c., remainder over ; all llmitatiens after 
that, to L for life : the sons of L, not being born, are 
void. Apprice v. Flower, Pollexf. 27, Limitation 

VOID. 

Bond by tenant in tail not to suffer a recoveiy void, 
as lending to perpetuity* Moor, 809. 1 £q< Ab. 87. 
Bond. 

Perpetuity discountenanced in cbauceiy* Caiy, 8. 


• PERSONALS. 

See Chattels Personal*— Esiate, JX. 2. 


PERSONAL ASSETS. 

See Executors, X. 1 ; XI* 3. 


PETITION. 

See Bankruptcy, VI. 11 («) ; XVI. 3 (fc) j XVII. 
— Charity, IV. — Lunacy, IX. — Money to he 
LAID OUT IN Land. — Pl. PurmoM. 


PEITTIONING CREDITOR. 
See Bankruptcy,* V. 


PIN MONEY. 

See Husband and Wife, V. 4. (g). 


PLEADING. 

See also Infant, II. 1. & 4. — Lunacy, IX.- -Tithes, 
VI. ; X. 2. 


1. Answer. 

1. General Form, Nature, and t/ffect. 

2. Jijfect of AilmissUms by. 

3. What ami when Defeiulant is bonnd to 
• discover and answer ; and generally of 

Sufficiency of Answer. See also 
Demuriiek,” passim. 

4. When Discovei'y tends to cnininiile or 

crenle Foifeitnre. 

5. When Dijendnnl by Answer may rrfnso 

to answer further. 

6. What Facts are put in Issue by. 

7. In conjunction with Demurrer^ 

8. — '••with Plea, 

9. Impertinence and Scandal in, uhat. 

10. Vneertainty iyt. 

11. When Answer is a pwper Dcjencc. 

12. ■ — against 

Statute of’ Frauds and Limilalions. 

13. Of Infants and Attorney-general. 

14. Schedule to Answer. 

11. Bill. See also passim Pl. Dehuurfii. — 
Charity, IV. 

1 . I Vhere proper generally, A nd see further. 

Jurisdiction. 

2. The general Form. 

(a) Oetierally, and what Facts must 
• be slated, and by what allegations 

they are put in issue, 

(ft) Offer to pay Just Deinusids,' 

(c) Waiver of Penalties and Forfei- 
ture, 

(jd) Multifarioiisness. 

(e) Wluit amount to Scandal and Im^ 
"pertinence. 

(/*) Charging part, 

(g) Interrogatories. 

(Js) The Prayer, 

(ij Affidavits annexed. 

3. Supplemental. 

4. Supplemental, in nature of Review and 

Revivor. 

5. ^ Review. 

6. dy Revivor, and Originai in nature of 

Revivor. 

7. Atnettded. - 

8. Cross Bill. _■ 

• 9. For Dtseovny and Relirf generally, 

10. Bill oj* Discovery. 

11. Of Interpleader. 

12. 0/ Peace and Qjnia Timet. 

13. To perpetuate. 

14. For Partition and other mailers. 


PERSONAL 1-:STATE. 
Srg Estate, IX. 
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1X1. DfMUBHElU 

1. Tlt€ general Fornim 

2. Speaking Demurrerm 

3. Whene it Lies, 

4. When ouerruled by Answer, SeealsoFL, 

AwswEiif 7* 

IV. Information. SIm aZso Ciiarity« IV* 

V. Parties to Suit. See also Heir aj Law. II. 

1. Generally, and Effect of Want rf Parties, 

and how to be taken advantage of» 

2. Asdgnor and Asvgnee, 

3. Attorney •general. 

4. Bank of England, 

b. Bankrupt and Insolvent and Aedgnees, 

6. Co^obligoTS and others having joint In- 

terest and Liabilities, 

7. Debtor to Estate of Testator, 

8* Debtor and Creditor, 

9. Ecclesiastical Persons, 

10. Executors and Administrators, 

11. Heir at Law, 

12. Husband and Wife, 

13. Generally and Residuary Legatees and 

Devisees, 

1 4. Lessor and Lessee and Sub-Lessee, 

15 . Lord of Manor, 

16. Incumbrancers, See also Mortoor. & , 

Mortgee. • 

• 17. Where Numerous, 

18. Partners and Part Owners, Joint Ten- 

ants and Tenants in Common, 

19. Parties not interested, as Witness, Agents, 

20. Tenant for Lfe and in Tail, and Remain- 

der-man, 

21. Tithe Causes, 

22. Trmtees and Cestuique Trust, Guardian, 

and Infant Lunatic and Committee, 

23. Vendor and Purchaser, 

VI. Petitions. See also Bankcy. VI. 11. (e) ; 

XVI. 3. (6) ; XVII.— Charity, IV.— 
Lunacy, IX. — ^IVIoney to be Laid out xn 
Land. 

VII. Plea. See also Infant, II. 1. — ^Pl. An- 

swer, 8. Tithes, X. 

1. Form and Validity. 

(») Generally, 

(/i) False Plea, 

(c) Uncertainty, 

(d) Surplusage, 

(e) Double, 

(^f) Negative, * 

2. Accounts stated or settM, 

3* Of Agreement, * 

4. Uf Attainder, Alien Enemy, 

5. Of Award, 

6. Of Bankruptcy and Insolvency, 

7* Discovery tending to crimimte, and For- 
feiture, 

8. Statute of Frauds, 

9. To Juiisdietion, 

10. Statute of LimitaHons ' and Length qf 

Time, 

11. Lis Pendens, former Suit, and Decree, 

12. Cff Lunacy, 

13. (^Outlawty. 

\\, For Want Parties, 

15. Of Purchase, 

18. Cf Release, Payment, Compromise, 

17. Of .TitU, - 

18. Where it lies g^erally, 

19. Ordered to &and for Answer, • 

20* When Overruled by Answer, 

VIII. Replication. 

IX. Pleading xn General* 


I* Ak&wbiu^.' 

'1. General Form, NaUite, and Effect, * 

2. EffeA of Admiss^ by, . 

3. What, andwhefpDefendant'is hoiiind.to disco- 

ver end answer, and generally rf Saffkieneu 
of Answers,* See^eUso Pl. D^murreb,. 
jMSsim. 

4* Where Discovery tends to erimtnate or create 
Finfeiture, 

6* When Defendant by Answer may^fefuse to 
answer further, 

6, What Facts are put in Issue by, 

7, In conjunction with Demurrer, 

8* - ■ ■ - with Plea, 

9. impertinence and Scatidul in, what, 

10. Uncertainty in, 

11* When Answer is a proper Defence, 

12. * ' ■ against Statute of 

Frauds and Limitations. 

13. Cf Infanh and Attorney General, 

14. Schedule to Answer, • 

1. General Form, Nature, and Effect, 

An allegation in the answer concerning a fact lying 
especially within the knowledge of the plaintiffs, docs 
not entitle the defendants to an inquiry on that point* 
Walker v, Woodwatd,^! Russ. 107. Pii. Inquiry. 

In what way an account settled should be pleaded 
or stated in the answer. Capon v. Miles, 13 Pri. 767* 
Account Setiled. 

Where answer to bill for speciffc performance 
raises other objections to performance, brides defect 
of title, court will not on motion by plaintiiT for re- 
ference of title after answer, decide whether other ob- 
jections are frivolous or not, semb. Withy v. Cottle, 

1 S. & S. 174. S. P. Gordon v. Bull, id. *178. Pn. 
Ref. as to Title; Vend. &c Purch. 

Defendant to a bill of revivor cannot put new mat- 
ter on the record, which might, if stated m the answer 
to tlie original bill, have produced a different decree ; 
it would be impertinent. Nanney v. Totty, 1 1 Price, 
117. Pb. Impertinence ; Pl. Bill of Revivor. 

In claimio? an exemption from tithes for particular 
lauds, such lands must be accurately described in 
defendant’s pleadings, and their local situation, Slc, 
Markham lr. Smyth, 11 Pn, \26, Tithes. 

Erasures in answer and in jurat, and alteration in 
commission, do not furnish such an objection to an- 
swer as to justify motion for taking it off file ; no costs 
however, were given. Gwmn v, Bodmer, 9 Pri. 320* 
pR. Costs ; Pn. taring Pleadings off File. 

If modus be laid in answer to case rating' on an* 
dowmeat as covering several tithablo articles, it must 
be proved to be payable for all of them ; a doubt from 
evidence as to thateiiteDt, is not sufficient to direct 
an issue* Kempson v. Yorke, 8 Pri* 13* Evidence ; 
Modus. 

Answer taken off the file, when the title omitted 
die vrords " to the bill of complaint of*” Pieten v* 
Thompson, Chop. 249. Ph. taexno Plead* ofp 
File; Pb. Intituuno Pleadings. 

Papers raferred to by an answer, mad as part of it* 
Monk V. Sibbeld, 2 V. & B. 376. Pr. Evid. • 

When esceptions axe answerod, the whole taken aa 
one answer. Edwards v. MfLeay, 2 V. & B. 258* 

Answering upon honour in exactly the same situ* 
ation as another defendant answering on oath* Gil- 
pin V. hy, Southmnp^, 18 Ves. 469* Peers. 

A general allegation in answer, that defendant could 
not be affected by notice to determine a compouiiOB 
in any way, is pot sufficient intimalion to plaintiff, 
that defendant intended to rely on insofficiepey of 
notice. Bennett y, Neale, Wi^tw, 324* Thmu, . 
Notice to. wuraEsuNE Gonpomtion* ^ 
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Court will nut direct an issue to try composition 
realj where defendant by his answer only alleged a 
modus. ]d. ib. Pit. Issue at Law. y 

Tlic rule, that the plaintiff being entitled to disco- 
veiy only, and not to the relief, a gcneial demurrer 
lies, does not prevent a demurrer to relief, giving the 
discovery. Todd v. Gee, 17 Vcs. 273. Pi-. Deiuuii* 
R£R 9 Ph. Relief. 

An answer, clearly evasive on the face of it, and 
no reason assigned for it, is to be considered a con- 
tempt. * Thomas v. Lethbridge, 9 Ves. 463. Pk. Con- 
tempt OF ('oURT. 

A defendant claiming as a mortga^, and by his 
answer denying notice of the plaintiff's title, which 
was neither alleged by the bill nor proved, an inquiry 
for the purpose of adectiiig him with notieft was re- 
fused, first, upon a petition to vary the minutes ; and 
again upon a re-hearing. An inquiiy as to what 
sums he had advanced upon the security of the mort- 
gage, and at what times respectively, was granted. 
Hardy V. Heaves, 5 Ves. 426. Notice ; Pu. Inouihy 
U1.FORK Master; IVArtcor. ^ Moiitgke. 

Modus for clover instead of saying modus for grass, 
held sufficient, and issue directed to try modus for 
grass. Wood V. llarrisoti, Anibl. 563. Tituks ; 
Modus. 

"J'hc original bill brought for discovery only, the 
amended bill prays relief ; the answer to this is to be 
considered as a part of the answer to the original bill, 
as much as if engrossed in the same parchment, and 
a part of the same record. Ifildyard v. Cressy, 3 Atk. 
303. Pn. Amended Bill. 

A cliaige by answer must be discharged by proof. 
Vartenehe v, Hoiolet, 2 Aik. 383. Kvidence. 

Where the general traverse is omitted at the end of 
the answer, such answer is good, and not to be sup- 
pressed as improper, jhioii, 2 P. ^V. 87. 

If defendant pleads statute of frauds against spe- 
cific performuncHi, ho must hy answer deny agreement, 
for otherwisi* ho admits it, and takes it out of statute. 
Child v. Godolphin, Dick. 39. 

Answer to bill of revivor must not contest justice of 
dcf!ree, but only show cause against it. Clare v. 
Werden, id. *20. 

If a man charges himself by answer, wbctlicr bis 
aribwcr shult bt; allowed as a good discharged. Aud- 
Iry V. Audleu, 2 Vcrn, 194. 

A man hy his answer says he believes, and hopes to 
(irove, the money paid ; if the cause is heard on 
the bill and answer, it shall conclude the plaintiff and 
he must admit the money paid. Barker v. IVyld, 
1 Vern. 140. 

An answer cannot be demurred to. WillUinis v. 
Oum, 2 Frcem. 181. 2 C. 8. Pii. Demurrer. 

Answer to bill of review and supplemental, fb carry, 
&c. cannot draw into question, nor have re-examina- 
tion of decree. Id, Dick. 8, 

2. Effect of Admissions by* 

A bill was filed by a person in possession of certain 
lands, for specific iierforinance of an alleged parol 
agreement for a lease for seven years, and for an 
injunction to restrain an ejectment. The defendant 
by hi& answer admitted, that he had been disposed 
and would have |)erinittcd the plaintiff, if he had been 
satisfied with his conduct, to remain in possession for 
the time, and on the terms alleged to have been spe- 
cified ill tile supposed agiecinent ; and that the plain- 
tiff probably cxfK'cted to remain in possession for that 
time, and on those terms ; but he expreasly denied, 
that any such agreement had been made, ^ and- he in- 
sisted, that the plaintiff was tenanl only hum year to 
'vear, aitd had done many acts which would have been 
Dxeecnes of the covenants of the lease supposed Co 
have contracted. The court, upon this answer. 


continued the injunction upon terms. Atlwood v. 
Barham, 2 Russ. 186. Injunct. ; Spec. Pkbf. 

A defendant having stated in his answer, that by 
carrying on business on a farm, and-with stock belong- 
ing to tlie assets of an intestate, he had made no pro- 
fit, but that as he had not kept any accounts, and 
had blended the transactions of the farm witli liis other 
concerns, he could not set fortli the amount of the 
profits ; it was ordered, that in taking the accounts 
against them, annual rests should be made, and in- 
terest calculated at 5 per cent, upon those annual 
rests. Walkerw, Woodward, 107, Annual Rests; 
Account. 

, Trustees and executors, under the will of a testator, 
who had directed them to invest a share of his residuary 
estate, either in the public funds, or on mortgage, at 

5 per cent., having admitted, by their answer, that 
they had from time to lime balances in their hands, 
and it being proved, that many years after the death 
of the testator, they had not invested the share, either 
in the funds, or on mortgage, inquiries will be directed 
at the original hearing concerning the balances le- 
tained by them, anti the prices of 3 per cent, stock at 
the several times when such balances were in their 
hands, i/ot^k/et/v. Jhnitork, 1 Russ. 141. Trustees 

6 KxEcuToits ; Account. 

In moving upon admissions in an answer for the 
payment oi money into court, the plaintiff may shew 
that upon the case stated in the answer, he has an in- 
terest ill the sum in ({uestion, though the defendant in 
his answer expressly denies, that the plaintiff has any 
such interest. Denioille v. Holley, 2 Uuss. 372. Pn. 
Motion id pay into Court. 

Where defendant admits by answer, that there is 
trust fund in his hands, court will always, on interlo- 
cutory application, order payment into court. >S(>, where 
executor is debtor to testator at latter's death. Hotff 
well v. Hothwell, 2 S. & S. 217. l*u. Payment into 

COU HT ; 'I'llUST. 

Where defemlant referred to his schedule as con- 
taining all deeds, ill his custody, &c., there the 
plaintiff is entitled to the inspection of all such deeds, 
(fee. as of course, unless it appeared by descrijition of 
any particular instrument, or schedule, or by affidavit, 
that it was evidence, nut of the title of plaintiff, but 
of the defendant, or that plaintiff had otherwise no 
interest in its production. Tyler v. Drayton, 2 S. & S. 
309. Production or Deeds. 

Account of rents aiid profits of a charity estate, de- 
creed for a period of 200 years against a corporation, 
who by their answer admitted the receipt, and stated 
that tliey had from time to time debited themselves in 
their books witli the amount. Att, Gen, v. Mayor oj 
Eieter, 1 Jac. 443. Account; Length of Time. 

Defendants setting up defence of title in landlord, 
and producing, in evidence on I tearing, certain deeds 
belonging to landlord ; ordered on petition to produce 
such deeds on trial of issue, or that they should admit 
facts, which as alleged by other parties, deeds would 
establish, although landlord was no party to suit. 
Pulley y, Hilton, 10 Price, 118. Pu. Produciion 
OF Deeds ; Landl. & Ten. ; Pi.. Party. 

Rule that there must be schedule, hofure court will 
order production of deeds and papers, applies only in 
cases of discovery. Ataiu. 6 Mad. 97. Pn. Pro- 
duction uF Deeds, Ac. ; Pr. Answer ; Schedule. 

On a bill to Mt aside a purchase, the answer of the 
defendants, the devisees of the purchaser, admitting 
great inadequacy of pricey and stating their ignorance 
as to other circumstances of fraud alleged ; a receiver 
appointed. Siilwell v. rri/fioms, 1 Jac. 280. 

6 Mad. 49. HQm.Siiiwen v. Willumis, Pr. Re- 

CEIVER. 

Though defendant makes admissions in his answer, 
which would eutitlc plaintiff to decree, plaintiff can- 
not, on motion, obtain oniljur for payment of money into 
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court. Peacham v. Daw, 6 Mcr. 08. Pr. Paymen ^ 
INTO Court ; Pr. Motion. 

On a motion for a defendant to produce a deed 
before the examiner, affidavits cannot be read to prove 
the fact of its being in his possession ; it must appear 
upon his answer. Leave given, though the cause was 
at issue, to amend the bill, for the purpose of obtain- 
ing that admission. Barnett v. Noble, 1 Jac. & VV. 
227. Pr. Bill, Amendmrnt; Production of 
Deeds. 

Where executor had refused an account, but on bill 
filed he gave one- in his answer, and plaintiff took de- 
cree for account, and on master’s report the account 
proved correct ; court gave plaintiff costs upon decree, 
and defendant those of subsequent proceedings. Anon, 

4 Mad. 273. Ac-count ; (h>STs ; Executor. 

Defendant cannot offer evidence to disprove admis- 
sion in his answer. K. 1, Comp. v. Keighly, 4 Mad. 
16. Evidence. 

Though a bill states a defendant out of jurisdiction, 
and infant’s defendants admit fact, proof is still requi- 
site. Wilkinson v. Beal, 4 Mad. 408. Pn. Evid. ; 
Infant. 

Admission in answer, that defendant at some time 
past had deed in possession, is not sufficient to warrant 
order for its production, lleeman v. Midland, 4 Mad. 
391. Pn. PnoDi'tTioN of Dred. 

The plaintiff is entitled to the productioi^ of docu- 
ments referred to in the answer, and admitted to be in 
the custody of the defendant, although an injunction 
obtained by the plaintiff has been dissolved, on the 
ground, that the contract which he seeks to enforce is 
illegal. Kvans v. Bichardson, 1 Swan. 7. I'lionuo 
TioN OF Dkkds, &c. 

Ill ordering the production of documents, the court 
proceeds on the principle that they arc, by reference, 
incorporated into the answer, and become a part of it. 
Jil. 8. lb. 

Answer stating tender before bill filed, but not 
proved, cannot save costs. Milnes v. Davison, 3 Mad. 
374. Tender ; Pn. Costs. 

Production of books, Ac. referred to in answer, 
ordered ; though it was contended, that answer showed 
plaintiff not entitled to relief. (Jnsicorthy, Woodcock, 

3 Mad. 432. Pit. Piuiduciion of Deeds. 

An infant is not bound by admissions. Hawkins v. 
Luseomhe, 2 Swan. 392. Infant. 

A party charging himself in a schedule to his answer, 
cannot discharge himself by another schedule, stating 
his disbursements. Boardman v. Jackson, 2 Ball & 
B. 385. Account. • 

Bill by n widow, devisee in fee, impeaching a mort- 
gage by her, while covert, for amount of a fine. 
Answer, admitting possession of the will, and the 
title under it; alleging the loss of the settlement; 
stating it differently from the bill, by the addition of 
a power of revocation and appointment of new uses, 
by the exercise of which a nife was not necessaxy. 
Production of the will, not being affected by the 
answer, ordered on motion. Birtl v. Harrison, 16 
Ves. 408. Pr. Production of Deeds. 

Motion for production of deeds and papers, referred 
to as in defendant’s possession, bpt not described by 
the answer or schedule, and without an offer to pro- 
duce them, as the court shall direct, refused. Awyns 
v. Wright, 14 Vcs.21 1 . Pr. Production op Deeds, 
&c. ■ 

Qualified submission to produce a deed, if the court 
shall r^uire it, does not fix .the defendant ; and de- 
prive him of the discretion of the court as to the pro- 
priety of the production. Id. 213. § 

Defendant insisting upon the statute of ftaudsi ad- 
missions by the answep ^re immaterial. Blagden v. 
Bradbedr, 12 Ves. 466. 'Frauds, St at. of. 

No relief under an agreement stated by the answer, 
the. bill not being adapted to that agreement, but I 


framed upon a different ground which failed. Pilling 
V. Armitage, 12 Ves. 78. Aorkfmt. ; Spec. Pf.rf. 

Defendant, though he might perhaps have objectecl 
to answer, cupelled to make full disclosure by pro- 
duction of letters mentioned in schedule to answer. 
Taylor v. Miliur, 10 Ves. 41. Pu. Discovery. 

Answer admitting the execution of an instrument, 
and craving leave to refer to it when produced, is not 
a ground to move for the production ; not admitting, 
that it is in the possession or power of the defendant. 
Darwin v. Clarke, 8 Ves. 158. Pr. Production of 
Deeds. 

Motion to pay money into court upon the affidavit 
of an accountant, that from the schedule to the answer, 
the examination, and the books of account, such a 
balance was due, refused. Mills v. Hanson, 2 V'^es. 
68. Pr?Paymt. into Court. 

Money may be ordered into court on motion, upon 
the ground of admission, as by schedules or books, 
containing an account of receipts and payment, ami 
referred to so as tojie part of* the answer or examina- 
tion. Id, ib. 

Answer of administrator to cfeditor’s bill, stating 
that he believes debt to be due. Qii. whether suffi- 
cient to found a decree. Hill v. Binneu, 6 Ves. 
738. 

Where it appears by the answer that the real estate 
must be responsible, as that tlicic. is no personal es- 
tate to be first applied to debts, a receiver will be 
granted in the first instance. Williams v. McNamara, 

8 Ves. 71. Pr. Ueceiver. 

Party charged by his answer not permitted to dis- 
charge liimsclf by his affidavit of payment to testator, 
in his lifetime, llidgway v. Darwin, 7 Ves. 404. See 
Thompson v. hambe, 7 Ves. 687. 

Admission of receipt of sums, which sums he had 
paid, Ac. a good discharge. Id. ib. 

After answer admitting agreement, and subinilting 
to perfonn it, bill being amended in other circum- 
stances , defendant was not permitted to take advan- 
tage of statute of frauds. Spurrier v. Fitzgerald, 

6 Ves. 548. F rauds, St at. of. 

BUI for tithes, answer admitting the right to one- 
third, and submitting to account, claiming the other 
two- thirds under a title derived from a grant by Queen 
Elizabeth, submitting to be examined upon interroga- 
tories, but not setting forth a description of the lands ; 
the defendants having gone into evidence in support of 
their claim, pressed to have the bill dismissed gener- 
ally ; the plaintiff pressed for a general account. The 
master of the rolls decreed an account as to oiie-third. 
and as to two-thirds, the plaintiff declining to try the 
right at law, dismissed the bill. Foxcroft v. Parris, 
5 Ves. 221. Tithes ; Account. 

Admission of assets prevents tlie necessity of setting 
forth accounts. Pullen v. Smith, 5 Ves. 21. Asse ts, 
Aomon. of. 

There is no instance where a writ of ne exeat regno 
has been applied for upon admissions in the answer, 
but the admission wpuld certainly do as well as an 
affidavit. Boddam y. Iletheriugton, 5 Ves. 95. Pr. 

I Writ nb Exeat Regno. 

A trivial incorrectness in setting out the tithe of 
wool, and for ivhich amends had b^n tendered, and 
the non-payment of E^ter dues, which vrere never de- 
manded, are not sufficient to prevent a bill from being 
dismissed. Baker v. Athili, 2 Anat. 493. Dismis- 
sal of Bill. 

Bill for discovery , and delivery of a settlement under 
which plaintiff claimed other title-deeds, and posses- 
sion of the estate, demurrer to all the relief and all the 
discovery, except of the settlement for want of eciuity, 
and answer aamitting the settlement, and offering to ' 
produce it; and d^inpr.tbat defendant had any othdr, 
relative to plaintifirs title ; the title being legal, ..the 
court would only order the settlement to be produced 
at the trial ; the demurrer therefore, going to ^ the 
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idM the defendant had leave to amend. RenUon v. demurred to thU port of the hill, such a fraudulent 
AthUif, 2 Ves. J. 469. Pl. Discovery ; Pn. Pro- conveyance would, at the hearing, have been made 
Dwnov' OF Dksos. absolute against the grantor. Id, 

' Defendant not hound hy a mistake xi his answer. After a possession of a mortgage for twenty-five 
aa to the effect of an instrument where the answer re- years, redemption decreed on defendant's submitting, 
ferred to the instrument. Jane$y, Smithy 2 Ves. J.372. by answer, to be redeemed. Procter v. Oates, 2 AtL 
Bill for SDMific performance of a parol agreement, 140. Moktoaok Redkmp. ; Length of Time. 
to renew, plaintiff having built a house ; the only wit- An answer of impropriator, admitting vicar's right 
neae for the plaintiff proved an agreement different to all tithes, except corn and grain» is not sufficient to 
from that in the bill ; two defendants by an answer establish that right against the the occupiers. Herk» 
stated, that an agreement different from both; in v. Poi-, 3 Pro. P. C. 613. Tithes; Evid. 
Btrictnesa the bill ought to be dismissed, but specific A trust estate was decreed to be sold for payment 
perfbrmaoce. was decreed according to the answers, of debts and legacies, and to be sold to the best pur- 
with costs against the plaintiff. Mortitner v. Orchard, chaser ; A articles to buy the estate of the trustees, 

2 Ves. J. 24*2. Spec. Pkrf. ; Agreement. and brings a bill to compel them to nerform the con- 

The statement of a defendant, by his answer, of the tract ; the trustees by their answer, oisclose the mat- 
contents of an instrument, is not a sufficietft ground ter ; the court will mpke no new decree, but leave the 
lor an order for the production without an express ad- former decree to be pursued. Annesley v. Ashurst, 
mission of the instrument, being in the demndant's 3P. W. 282. Pn. Di-t^ree. 
custody or power. Erskine v. Bite, 2 Cox, 226. 1*r. Where an agreement by parol, but confessed in an* 
Product. OF Deeds. swer, shall be executed, though not in writing. 7/o- 

Admission that aj^y timber has been wrongfully sier v. Head, 9 Mod. 86. Agreement, Parol ; 
cut gives a right to an account. Lee v. Alston, 1 Ves. Frauds, Stat. of. 

J. 8*2. Account. Liberty given to amend answer so as to explain ad- 

Bill filed against a steward for an account of monies missions as to assets. Dagly v. Crump, ]7ick. 35. 
reived in that capacity, and of tlie interest made by A defendant is not bound by an improvident offer 
him of it. By hisanswer he admitted he received this in his answer. Watkins v. Hatchet, 1 Fiq. Ab. 36. 
mon^ and mixed it with his own, and used it accord-^ Defendant held to the offer in his answer, though 
ingly. This admission will induce the court to direct the circumstances of the case were varied from what 
a production of his bankei’s bboks, though they may they were at the time of answer put in. IJolford v. 
contain many other private matters. Ei, Salisbury v. Burnell, 1 Vern. 448. Spec. Perf. 

Cecil, I Cox, 277. Pr. Phoruct. of Deeds. A sends goods. to his London factor to sell ; factor 

A bill prays that a defendant may either admit as- pawns goods ; pawnee by answer admits factor 
sets, or that an account may lie taken of the testator's pawned some goods, but knows not whether they were 
personal estate. &e. hut dues nut require the defendant the plaintiff's ; ordcicd that A in the presence of two 
to set foKh siicii account, it was detcimined that, ac- or more, may have a view of them. Alarsden v. Pan- 
cording to the present practice, he was not bound so shall, 1 Vern. 407. Pn. Inspection. 
to do, hilt a submission to account is sufficient. Afise- The plaintiff may have a decree either according to 
nor V. Butfoot, 1 Cox, 53. Pl. Prayer for Acct. his cciuily, or the defendant's offer in the answer. 
Liberty given to amend answer, by striking out ad- though he replies to it. Amn, Mos. 41. 
missions of plnintilT s jiedigree after publication. 

hingseote v. Bninshif, Dick. 485. 3. H7mt and when Defendant is to answer and dis* 

Infant heir not liound by admissions in deceased cover, and generally of sufficiency of Answers, 
heir's answer. Cartwright v. Cartwright, id. 545. Bill against assignees of a bankrupt for an account. 
Defendant held to admission of assets by answer, and an injunction to restrain proceedings at law. One 
Roberts v. Roberts, id. 573. of the assignees put in a separate answer, stating that 

Bill for perfoimuncc of written agreement, parol his name had t>ecn used in the action at law without 
evidence read of different agreement, dismissed with his knowledge or authority ; that he had not acted as 
costs, and plaintiff cannot rcsoit to agreement set up assignee, except in some trifling paiticulars not con- 
by defendant ; parol evidence allowed where a hard nected with the matter in the bill mentioned ; and 
agreement, or lu part executed. Legal v. Miller, that he was wholly ignorant of the matter set forth in 
2 \'6s. 299. ^ Spec. Pkrf. the Hiill ; exceptions to the answer, liecause the de- 

Debt within statute taken out by words, ** tliat de- fendant had not answered each interrogatory ; ovor- 
fendant will do what is ri^t and just,” in answer, ruled with costs. Jones v. Wiggins, 2 Y. & J. 385. 
Galway v. El, Barrymore, id. 163. Pn. Exceptions to Answer. 

Answer of heir believing that a will wasbiade will The court refused to order an answer to be taken 
not prevent the necessity of its being proved. Potter off the file on the alleged ground ihat it was illusory ; 

V. Potter, 1 Ves. 274. Will, Proof op; Heir at tho defendant mereljj; atating that he bad no know-^^- 
Law. . • . ledge of any of the matters in the bill mentioned, and 

If a defendant by his answer, admits (hat he has left the plaintiff to except. Olding v. Glass, 1 Y.5c J. 
committed waste before itbe filing of the bill, though 340. Pn. taking Pleadings off the File. 
he swears he has committed none aiDce, yet the court The rule that party is not bound to discover fits 
will dissolve the injunction., iliuiR. 3. Atk. 485. own case is confined to matters of title, not to matters 
pR. In JON. agst. Waste dissolving. * of account. Corbett^y, Hawkins, 1 Y. & J. 426. Ac* 

plaintiff, while a papist, assigned advowson to de- count. 
fendant for ninety-years, and having conformed. Where relief is prayed, and discovery as ancillary 
brought his bill for re-assinment of the term, sug- only to that.i[^ief, if the ground for the relief fails, 
gesting he had only assigned U in trust for him^f to the discoveiy?eannot be obtained. King v. Rcssett, 
avoid the penalties of the statirla, 3 Jac. 1. and I W. 2 Y. & J. 33. Pl. Relief. 
and M. D^endant pleaded the statute of fmuds, in A defendant cannot by disclaimer deprive the pilain- 
Iter to the discovery, but by his answer sdmitt^ that tiff of the right of requiring a full answer from him, 

. me advowson was lesigned to him for. the purposes * unless it is evident that the defendant ought not, after 
hill. llelJ the pfea must be over* such disclaimer, to be retained as a paity to the suit, 
nled, being coupled with an answer admitting the Gtassington v. Thwaites, 2 Buss. 468. Discovery ; 

• Fletcher , 2 Atk* 165. Pl. Plea Disclosure. 

Frauds. A conveys lands to trustees on trust to sell, if the 

W. H* v^as inclined to think, if the defendant had unsatisfied debt of a partnership in which he had 
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been cnncemed eliould at a given time eiceed consideration, the law recogniang no ether consider-i 
40,000/.; the trustees sdls and convey to the pur- ation. S.C. /d. ih. 

cliaser by a deed which recites that the debts of the Whether by an interrogatory founded on a char^ 
partneranip exceeded the specihed amount, and that in the bill, tpat the defendant, during a partnemhip 
A had died intestate as to his real estate, and the with plaintiff as solicitor, had discounted bills whereby 
heir at law of A joins in that deed, and enters into a he had made a profit ; the plaintiff T^wred him to 
covenant for the title of the trustees, a covenant set forth the nam^a of the ]^rBons, with whom, ficc., , 
against all acts done by him or his father, and a and the amount of' such profits. Although defendant 
covenant for further assurance. It afterwards appears in- his answer noticed the charge, and admitted the 
to be uncertain whether A had not devised his real transactions to which it referred, yet ho refused to 
estate, and the purchaser files a bill to have protec- ansi^er as to particulars inquired, because plaintiff 
tion against a remedy of the alledged defect in his was not interested in such transaction. The court, 
title which this discovery created : Held, that the on arguing exception taken thereto, overruled it, and 
purchaser is not entitled to have an account taken of held defendant was not bound to answer the inters 
the debts of the partnership in order to establish the rogatory. Jt^ny.Dacie, 13 Price, 632. 
fact of their having, at the specified time, exceeded Answer must not bo general, but must answer all 
the specified amount. Ilallett y. Middleton, 1 Buss, particular charges. Wharton v.Whation, t Si&S. 235. 
243. Vendor & Porch.; Account ; PARTNitfisiiiP. An answer to amendments consisting only of a 
Bill by an impropriate rector against occupiers for denial of a statement in bill which defendant had 
an account of tithes, and against a portionist requir- already answered in effect in his former answer, 
ing adi^vety from the latter of &e deeds under ordered, on motion, to be taken off the file. Newham 
which he claimed to be entitled to the portion of tithes v. May, 10 Price, 117. ^ 

to which the bill ailmittcd him to be entitled, allcdg- Prima facie discovery is-incidcntal to relief. Angell 
ing that the deeds would shew, not only the title of v. Angell, 1 S. & S. 83. ReliIsf. 
the portionist to the titheS' claimed by him, but also I'lea to all relief and part of discovery, and answer 
tlm title of the plaintiff to the tithes demanded by to rest ; plea overruled. James v. Sadg^'ooe, I S. & S. 
him of the occupiers. Demurrerby the portionist to the 4. Plea; Belief; Answer. 
discoveiy allowed, Compton v,KL Grey, 1 Y.Sx. J. 154. , But, otherwise, if answer had beon to matters in bill 
Bill for establishing lien on deeds drawn dor sale of which would have repelled defence by plea., id. ih. 
premises, the contract for which had been rescinded. Where defendant denies charges in bill of fraud, 
and alleged to have been prepared by plaintiff, charged and misconduct in partnership, and explains orders 
defendant with denying plaintiff’s alleged lien for away, and alleges his inability to put in a full answer, 
himself in respect of the same demand and possession by reason that plaintiff withheld improperly the part- 
of deerls, and other facts lending to idiow connection nership’s books, the court refused ( but without pre- 
withthe subject. of the suit; and, further, that dc- judico to future application) the injunction prayed 
fondant had contracted with his co-defendant for by the bill. LittUuwnd v. Catdwetl, 11 Price, 97. 
purchase of the same premises. The defendant an- iNjimciTtON ; Fraud, Denial op. 
swered to last charge only, that lie had agreed to ^ When it is disputed whether a defendant is, from 
purchase as agent, &c., and disclaimed all other infirmity of mind incompetent to answer, it will bo 
interest : answer held iiisuflicicnt. Oxenham v. Ksdaile, referred to the master to inquire as to the fact. Lee 
I APClcl. A Y. 540. V. Ryder, 6 Mad. 294. 

An answer to circumstances as to which the de- Pica which negatives plaintiff’s title, though it 
fondant was not alleged to be privy, that they might protects defendant generally from answer as to the 
be true, for any thing he knew* to the contrary, with subject of the suit, does not protect him from answer 
an averment that he was a stranger to, and could not ancf discovery, as to such matters as are specially 
form any belief respecting them is suflicieot. Amhtirst charged as evidence of plaintiff's title. Sanders v. 
V. King, 2 S. & S. 183. King, 6 Mad. 65. Pl. Plea ; Titi.e ; Pl. Dis- 

Bill alleged that bill of exchange, held by defendant, cover v. 
was an accommodation bill, and re(nii'‘ed partumlars Plea of a settled account, and a release, to a bill by 
of consideration, pfotended to have been given for it, cestnique trust against trustee, will not extend to the 
to be set forth. Answer denied the accommodation, discovery of vouchers. Clarke v. EL Ormonde, 1 Jac. 
and stated that bill was given in way of busindls to 117. Pl. Plea ; Account skitled, Trustees. 
defendant as bankers, and that consideration did not Where witness is made parW merely for purpose 
emusist of any Bpeci6c sum, but of cash from time to of diseoveiy it is demurrable. How v. Best, 5 Mad. 
time drawn out by plaintiff ; Held a sufiicient answer, 18. Ph. Witness ; Pl. Party ; Pl. Demurrer. 
and not necessary to set forth the general banking ac- Where*bill is for discoveiy in aid of defence at law, 
count. Webster v. Threfall, 2 S. A S. 190. and for equitable relief, plea of title in defendant in 

In answering an injunction Jiill, if the particular equity to whole bill is bad. Oart v. Osbaldeston, 
answer to a particular interrogatory contain an alle- 5 Mad. 428. but revei-scd on appeal, S. C. 1 Buss, 
gatiou of matter not inquired of by the iuteiTogatoiy, 158. Pl. Plea ; Pl. Relief. 

BO that it does not answer the questions directly, but On citoss-bill plaintiff cannot compel discoveiy of 
with what amounts to a qualification, and tnereby defendant’s title - to tithes, though defendant must 
dretroys the positive effect of the answer, either as a, answer, wheilier th^ have or not been' conveyed away 
direct or explicit denial, or admission of the fact in* to another person. Glegg v. Legh, 4 Mad. 193. Title ; 
teiTonted to ; it will nevertheless be sufficient if the Tithes. ^ ^ 

introduction of the qualifying matter be authorized by Defendant must direover as to hit own admissions 
any thing in the bill in which the, mterrogatory Is though contained in case stated - by him for the 
founded. Bally Kendrick, \3 Pnd^i9l. opinmn eff counsel. Id. 206. 

Exceptions allowed on ground of answer being too Defendant, in answer to bill foraooeunt of tithes in 
general, and not sufficiently meeting the interrogatory kind, most set forth an account of titheable matters 
in tenns and to its foil extent, Daniel v. Btifiop, taken him, although he relies on a defence of a 
13 Price, 15. * oomposition or modus, or it will be good ground of. 

An intenogatoiy requiring whether there were not exception. Whittier v. Wigney, 8 Price 1. Account; 
a houA fide consideratiot^ ara if not, what was the Tithes ; Modus. 

consideration 1 Held to have been sufficiently an- Profeniooal adviser not bound to discover know* 
swered by a denial, that there had been a bond fide ledge communicated by client ; but inch u he knows 
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fdvmde, he must Morgan v. Shaw, 4 Mod. 57. 
pHOFESsxONAi. Knowledge ; SouriTon & Client, 

Sufficiency of answer to intorrogfatories in bill de- 
tennined upon exceptions. JApscomh^w, Bateman, 
6 Price. ‘407. 

General demurrer to bill by a widow and infant, 
customary heir of copyholder, for discovery of title 
of defendant in possession, allowed for defect of suffi- 
cient case for the interference of the court. Baker v. 
Booker, 6 Price, 379. 'rn i-E. 

' Where original bill is amended, stating new case, 
but containing some of the interrogatories as wore 
in original bill, such interrogatories must be answered 
again. Mazarredo v. Maitland, 3 Mad. 66. Pit. 
Amended Bill. 

In a bill for discovery and relief, a plaiiitiff not en- 
titled to relief is not entitled to discovery. *L'hc con- 
verse of the rule will not hold. Att, Oen, v. Brown, 

1 Swan. 294. Pl. Relief. 

Where discovery of particular fact sought by bill, 
would not, from general denial in answer of circum- 
stances on which thaj fact would depend, avail plain- 
tiflf if set forth, defendant need not answer it. Ask- 
ham V. Thompson, 4 Price, 330. 

To bill (also praying discovery,') stating that part- 
nership subsisted bcfwecn plaintiff in equity and de- 
ceased principal of a banking firm, in another con- 
cern, in which plaintiff was chief mani^r, and that^ 
cheques were urawn under special circumstances, 
founded on mutuhi undierstaiwing, &c., answer de- 
nying privity of .defendants, or that they were in any 
way concerned vritli plaintiff as partners, or otherwise, 
sufficient to prevent injunction to slay defendant’s 
proceeding at law to recover amount of cheques paid 
by them on account of plaintiff in equity. Id. ih, 
Inmunction. 

The true test as to whether questions are to be an- 
swered or not, are whether the answers might crimi- 
nate the defendants, and whether they are relevant 
and material to plaintiff’s case. Munt v. Scott, 

3 Price. 477. 

Defendant bound to discover (in aid of action,) 
where he b;is charged the plaintiff with larger sums, 
as paid on his account than have benm so paid, not- 
withstanding length of time in settled accounts, aud 
a strong circuinstantial, though indirect answer against 
the fact. Jd. ih. 

The amount of money-payments laid as luodnses. 
in answer (o vicar's claim being totally inconsistent 
with value of vicarage, as estimated by ancietU docu- 
ments usually put in evidence) is not sufficient (where 
the payments have been uniform and uninterrupted,) 
to induce the court to dispense with -an issue. It 
seems no objection to lay a modus, that it excepts 
articles of modern . introduction speciatim, Jee v. 
Hockleif, 4 Price, 87i Tithes. • 

Injunction obtained to restrain proceeding at law 
on a promissory note, on ground of its having been 
given to plaintiff at law on promise not to sue on 
it, and an engagement it should never be. demanded, 
dtc., dissolve on answer denying fact, ** tdthe best 
of his recollection and bclidfC'* ffopte v. Hawkins, 

4 Price, 327. 

If it is not stated in answer^ to bill fur tithes, 
whmh sets up modus, in respect of-^hajl article the 
momis is laid, it is bad,, and no evidenc^:can supply 
it. But it is sufficient, if from whole answer it can 
be collected to what article it reffirs.. Bpurke v, Isaac, 
2. Price, 299. Modus. 

On bill for specific performance of agreement to 
purchaser, against husband and wife, in which there 
w^ a statement that wife had separate estate/ j&c., 
liigl interrogatoiy as to the fad in support of state- 
ment ; demurrer by her allowed us to such discoveiy. 
Francis v^Wigzell, 1 Mad. 258. Husk, ic Wipe; 
Sbp. Estate ; 3pec. PEnv. ; Dh^iraREn. 


! ' -Demurrer of a married woman to a bill of discoveiy 
against her and her-’husband, in aid of an action for 
debt on her account, allowed. Bairon v. Gnllard, 

3 V. & B. 165. Feme Covert ; Demurreh ; Husb. 

& Wife. 

To bill to stay proceedings in an action brought by 
defendant, us landlord, on account of dilapidations of 
buildings Iw plaintiff as tenant, and for a discovery 
whether defendant has not sincVcominencemcnt of ac- ^ 
tion assigned his interest in buildings, defendant can- 
not protect himself from discoveiy by plea, that when 
dilapidations were committed defendant was entitled, 
and that they had ever since continued out of repair. 
Dk. o/‘ Bedjm'd v. M*Namara, 1 Price, 208. Fl. 
Plea! 

It is not necessary to answer to circumstances tend- 
ing to the point on which defendant relies, and upon 
which he tenders an issue by his pica. Drew v. Drew, 
2V.&B. 169. 

Averment as to belief of transactions of otlier per- 
sons, sufficient. Jd, ih. 

Plaintiff not entitled to relief, cannot have disco- 
very. Hodle V. Jleuty, 1 V. 6c B. 639. Pl. Re- 

LIEF. 

A plea of purchaser without notice, is a bar to the 
discovery, as well as the relief, but not insisted on by 
the defendant, he must answer and> confess the notice, 
or the plaintiff may except to the ^swer ; but if he 
docs not qgeept, the affirmative of proving notice, will 
'be on him, semble. Byre\, Dtdphin, 2Ball&B. 
303. Pl. i*LKA ; Pl. £vjo., Onus Proiiandt. 

Coun.^el or attorney cannot be called upon to reveal 
the advice given to the client ; demurrcT lliercforo over- 
ruled, ^to-thertftse, and allowed as to the opinion. 
Hiehurdsv, Jackson, IB Vos. 474. Pi. Demuriier ; 
PnOFKSSIO VA L Co N H OKNC'K. 

Demurrer to so much of a bill as calhid for a disco- 
very of rases laid before counsel, and the opinions 
overruled, as covering facts material to the plaintiff’s 
ca.se. Jd. IBVes. 472. Pl. DEMuninni. 

In a valued policy, unless there is a particular charge 
in the bill, that the value of tlie cargo is holow tlic 
amount insured ; it is sufficient if the defendant swears 
to the value, as staiei^in the invoice. Aubert v. ./«- 
cohs, Wightw. IIB. 

Miller carrying on trade of mealrnan, is obliged to 
discover, on s.dt for tithes, the quantity though not the 
price of meal ground. Chapman v. l^ilvher, Wightw. 

16. Tithes. 

To a bill for an account, a settled account was sug- 
gested by the answer, but not proved. LiberU aivcii 
to Burcfaaige and falsify if the master should nud any 
settled account. IVill impeaching an acd^nt, to have 
liberty to surcharge and falsify, must lay a ground by 
alleging some specific errors. Kinsman v. Barker, 

14 Vcs. 579. Account, Leave to sukciiaRok and 

FAISTFV. ^ 

^ The mayor or other individual member of a corpora-^; 
tion, trustee, of a rent-charge out of the estate of such 
mcrol)cr, for a charitable use, must answer not only 
with the rest under their common seal, but also indi- 
vidually, a charge of having destroy^ or cancelled 
the deed. Dumner v, Coip. of Chipiionham, 14 Ves. 
264. Corporation. 

Demurrer good to relief isgood'to discovery, sought 
with a view to the relief. Jluker v. Mellish, 10 Vcs. 
544. Df.3iurrf.ii ; Relief. 

Discoveiy Cempelled, whether devise was obtained 
or pi^vciitM by undertaking of devisee or heir to do 
certain acts in favour of individuals, and relief upon 
the 'ground of fraud. Stickland v. Aldridge, 9 Ves, 
^19. Fraud, Will obtained by. 

An insufficient answer is no answer. Gregoi' v, 

IaJ, Arundel, 8 Vcs. 88* 

In a suit for an account, going no further than to 
enable the plaintiff to go into the master’s office net 
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sufficient. He is entitled to the fullest information 
the defendants can give by the answer, not by long 
schedules in an oppressive manner, but giving Uie l)est 
account they can^ stating that it is so, relerring to 
books, &c. so as to make them part of the answer, 
and ^ving the fullest opportunity of inspection. White 
V. Williams, 8 Ves. 193. Account. 

Flea allowed as to the relief, therefore good to dis- 
covery also, according to gene^ rule. Sutton v. EL 
Scarborough, 9 Ves. 71. Pl. Plba ; Pl. IIeuef. 

General denial not enough, there must be an an- 
swer to the sifting enquiries upon general question. 
Mountfort v. Taylor, G Ves. 792. 

Pill by heir sit law against residuary devisees, lega- 
tees, and executors, suggesting a secret trust under- 
taken at the request of testator, either not legally de- 
clared, or if so, void as to real estate, and written ac- 
knowledgments of intended trust for charity purposes 
by defendants; the will also by equal legacies to 
them, and some particular expressions importing trust. 
A general demurrer to discovery and relief overruled. 
Muckleston v. Brown, 6 Ves. 52. Pr. Demuuueh. 

Demurrer by a married woman to a bill praying dis- 
covery only against her, and relief against her hus- 
band as to contracts, Ac. by her as agent for her hus- 
band ; alleging the vouchers, Ac. to be in her posses- 
sion ; allowed upon the objection, first, to making a 
mere agent a party ; secondly, to admitting;^he testi- 
mony of a wife in her husband*s cause. IjB Texier v. 
Marg. rf Anspach, 15 Ves. 159. S. C. 5 Ves. 322. 
Pl. Party ; Agent ; Husb. & Wife. 

Administrator disputing by his answer the founda- 
tion of the bill, viz. a balance of accounts against the 
intestate’s estate, need not set forth an account of the 
personal estate, Ac. by way of schedule. Vhelips v. 
Coney, 4 Ves. 107. Account ; Aumor. 

The answer need not set forth an account where the 
ground npon which it is prayed is denied, as where 
the hill charged a dealing in pictures by commission, 
and the answer denied that, and stated that the de- 
fendant sold them to the plaintiff in the course of his 
trade. Marq, of Donegal v. Stewart, 3 Ves. 446. 
Account. # 

Pawnee of a bailee must discover, so as to enable 
the owner to bring an action. Strode v. Blackbume, 
3 Vw. 226. 

Pill against the devisee of mortgaged premises by 
the heir of mortgagor, for discovery and redemption, 
charging acknowledgments that the estate was held in 
mortgape, and that accounts had been kept. Plea of 
possession for fifty years, under conveyances from Ihe 
mortgagee ; oMered to stand for an answer. Lake v. 
Thomas, 3 Ves. 17. Pl.Plea; Length of Tras; 
Moiti-oage, Redemption of. 

After twenty years’ possession, and a descent cast, | 
the heir at law of a former owner filed a bill for dis- 
' oovery of tide of occupant, suggesting a pretended de- 
Vise from his ancestor. Demurrer allowed. Mutbe 
V. Smith, 3 Anst. 709. Demuruer ; Title ; Length 
OF Time. 

Bill against bankrupt and assignees charging a frau- 
dulent bankruptcy to defeat the plaintiff’s execution, 
and stating, that under an agreement with the assig- 
nees for an arbitration, the plaintiff deposited the goods 
for sale, the produce to be in trust, according to the 
award ; that he had lost his copy, and the assignees had 
obtained the original from the person with'#bom it was 
deposit for the benefit of ail parties, and refused in- 
spection; prayed a discovery and injunction; a de- 
murrer by bankrupt disallowed. King v. Martin, 

2 Ves. J. 641. Bankrupt ; Agreemt. ; Pl. Party. 

Bill prayed that the defendant might state the par- 
ticulars of his pedigree as heir, and of the births, bap- 
tisms, marriages, deaths orburials ; demurrer allow- 
ed. luy V. Kehewick, 2 Ves. J. 679. Pl. Fishing 
/Bill ; Title. 

VOL. «, 


The bill having charged that the defendant had 
written letters to the attorney who was to prepare the 
conveyance, which the agreement was ailmitterl ; 
he must answer to that fact. Cooke v. Tombs, 2 Anst. 
421. 

It is sufficient in an answer if it gives the plaintiff . 
notice of the general nature of the case to be made 
against him. Baker v. Athily, 2 Anst. 493. 

I A court of ^uity will not comTOl tenant to make 
! a discovery which may invalidate iiis title in a court 

1 of law. iMiwther v. Troy, 1 Ridg. L. A S. 192. 
Title. 

Bill for discovery of fraud in a policy of insurance, 
to defend an action at law, and that the policy might 
be declared void, and be delivered up to be cancelled. 
Demurred thereto overruled. French v. Conolly, 

2 Anst. 454. Fraud; Policy of Insurance; Ju- 

RISDICITON. 

Where a bill prays relief and discovery, the plain- 
tiff being entitled to discovery, only a general de- 
murrer allowed. Collis v. Swayne, 4 Bro. C. C. 480. 
Pl. Relief ; Pl. Demurrer. * 

Where a discovciy is sought of a correspondence, 
if the* defendants set forth extracts of letters, and 
swear that those are the only parts of tho correspon- 
dence upon that subject, this is sufficient. Campbell v. 
french, I Anst. 58. 

On a bill for discovery, the answer of the party in- 
terested cannot be dispensed with, though an infant, 
and although the person from whom his father pur- 
chased the right has answered and denied any know- 
ledge of the circumstances. Ilardcastle v. Shafto, 

I Anst. 77. Discovery. 

Defendant need not set forth an account of tho 
transactions of a trade in which the plaintiff pretends 
to have been a partner, if there is a clear deuial of the 
partnership, facchs v. Gwidman, 2 Cox, 282. Dis- 
covery ; Partnership. 

Where the account is incidental to tho plaintifTs 
title, the defendant roust set it forth. Hall v. Noyes, 

3 Bro. C. C. 483. Account ; Pl. Discovery. 

Where a bill seeks discovery of matter that the de- 
fendant is .not obliged to answer, he must take tiic 
benefit by demurrer. Selby v. Selby, 4 Bro. C. C. 
11. Pl. Demuurer. 

Particular charges must be answered particularly ; 
a general denial is not sufficient. Prout v. Under- 
wood, 2 Cox, 135. 

Where defendant has answered all the circum- 
stances respecting his own interest, he shall not be 
compelled to answer the further circumstances in the 
bill. Newman v. Godfrey, 2 Bro. C* C. 332. 

The bill stated that a testator intended to repub- 
lish his wiy, but was prevented from so doing by the 
fraud of the heir at law. A demurrer to so much of 
the bill as required him to discover whether the tes- 
tator did not intend to republish his will, was, under 
these circumstances, over-ruled. Dixon v. Olmius, 

1 Cox, 414. Demurrer. 

Assignee of a mortgage from persons not having 
notice of mortgagor's' 'bmng only tenant for life, not 
bound to discover whether ho himself had notice. 
Sweet V. Southcote^, 2 Bro. C. C. 66. S. C. 2 Dick. 
670. Notice. , • 

Demurrer to a bill agmnst tlie East India company 
and their secretary, praying a commuwion to examine 
witnesses in India, and that the defendants might 
discover by what authority plaintiff was disposscsserl 
of a lease for supplying Madras with tobacco (the 
plaintiffs intending to bring an action), overruled. 
Mvoladay v. Morton, 1 Bro. C. 469. S. C. 2 Dick. 
652. Pl. Demurrer. 

Where sums are specifically charged in the bill to 
have been received by the defendant, he must answer 
specifically to them, and it is not enough to refer to^ 
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schedule of all sums rpceivcd. Jteiybuni v. Ihtraitdy 
IBro. C.C. r>03. 

Bill to be relieved against fraud, defendant must 
answer discovery. Mannin^ham v,^UoUinghroke, 
Dick. 633. 

Where the plainlilTs title is not apparent, but re- 
mains in doubt, an executor is not bound to set out 
assets in his answer, except in rase of a creditor or 
legatee. Sieent v. I'nwwir, 7\nibl. 3.54. lixEcinott. 

'Ihougb an oiler ho Tnajle to confirm a widow’s 
jointure, she is not obliged to discover the title dcetls 
by her answer until the oiler is eflectuated ; she must, 
liowever, state llio. date of her jointure deed, whether 
it was executed at that time, nixl the premises therein 
comprised. I.rrrh v. Trolhp, *2 Ves. 66*2. Jointi'rk. 

If s|)ecinl notu'e of title is charged by will^such no- 
tice must he denied as specially ; a general denial is 
not sufTicient. lindford v. U’l/Min, 3 Atk. 816. No- 
tick. 

Heir in tail refused discovery of settlement, unless 
he wants it as auxiliary to relief or remedy at law'. 
I.nnpter Pomf'ret,^\y^v\i, 238. S. C. Aiiibl. 164. 
Tau. & CuiLn. 

Hut if he wants to mortgage^ he may have discovery. 
Id, ih. 

Also if for purposes respecting marriage, hi, ih. 
Demurrer to discovery, for that plaintiff has not , 
made such a case as entitles him to sucli discovciy S 
on arguing the demui rer, tli^ court iK'ing of opinion 
the plniptifT was not eiitillod to relief, allowed the de- 
murrer, though it was to the discovery only. Jeffenfn 
V. Baldu’iv, Amli. 164. Fl. Dkmiiukku. 

Iwery heir has a right to empiire by what means, 
and uiuler what deed, he is disiulierited.; and, Inifore 
lie has established his title at law, he may come into 
c<|uily to remove terms out of the way which would 
prevent his n*(^overing there, and may also come for 
production and inspection of deeds and writings. 
Uurrmniv, ^iouiheoiet 1 Atk. 640. HEia; Sf/iting 
JISIDI: nOT8TA\Di\<; Tr.nius. 

Demurrer to discovery of defendant’s title under a 
settlement, in contradiction to which plaintiff claimed, 
overruled, being unsupported either by answer or 
pica to a specific cliargc in the bill. Stroud v. Dea- 
con, I Ves. 37. I?r., DrAiruuKu. 

Demurrer allowed to discovery sought concerning 
the proceedings before the delegates. JUther v. 
Vritchardt 2 Atk. 387. Dj:i.i<x;atfs. 

W here there is a dispute as to boundaries or unity 
of possession, a defendant must set forth liow he is 
entitled. Cluimperntm v. Borough of Totuvss, 1 Atk. 
112 . 

'i’estator devised a term for years, and all his per- 
sonal estate to A an infant ; and if A died daring 
his infancy, and* his mother should die if^ithout any 
other child, then to B. A died during his infancy, 
though the mother was living and might have a child, 
yet the court aided B, the devisee over, by directing 
an account and discovery of the estate, in order to 
secure it in case the contingency should happen. 
Stud.holme v. Hodgson, 3 P. W. 300.' In'i’erest, 
Contingent. 

On a bill to set aside a usurious contract, defend- 
ant may demur to a discovery of what •interest he 
.'i^rced to take, for he cannot set forth ^liat without 
discovering tlio very interest he has taken, ihaneep 
V. 7 Wmurden, 2 Atk. 393. Pi« DsMbniiEH ; Usuky. 

Defendant, if sougV.t, must set forth case, with coun- 
sel’s opinion taken by him for his oWi|;{'privatc use. 
HaddijU'e y.Fursman, 2Bro. P. C.614.‘ Sed ipficre, 
as to opinion. Counsei/s Opinio v. ^ 

• Plea of purchaser for valuable c6n.suleration witli- 
•out notice of plaintiff’s title is good as a plea in bsr, 
and protects defendant from answering to title set up 
by plaintiff. Fitzgerald v. Finiconhe.fpr, Fitz. 207. 
^^ad. Ch. 321. Pi.. Plea of I’vhciiA^E. 


Claimant under a marriage settlement, without no- 
tice of prior incumbrances, shall not lie compelled to 
a discoveiy. Williams y.Ltine, 8 Bro. P. C. 291. 
Title. 

A is indebted to B; B outlaw^ A; and C having 
goods of A’s in his hands, B hiings a bill against 
to discover what goods of A, C has in his hands ; 

C may demur, for that B makes no title to the goods, 
as having no grant from the crown ; also, for that tlio 

attorney general ought to be mado a party. v. 

Jircmleifr 2 P. W. 269. Outiawry ; Pi.. I)f- 

MVUHF.ll. 

To a bill for tithes, defendant must set out quun* 
titics and values of the tithes particularly ; it is not 
sufiicient to deny gctiernlly the taking the titheable 
ninttcr. Jlafcer v. ZVii/ijxt, Bunb. 108. Titiik.s. 

(ioods insured by agreeiiieut valued at 600/., and 
the insured not to he obliged to prove any interest, 
y<it the insured is ordered to discover what goods he 
put on hoard, that the value of his goods saved may 
d<‘ilucted out of the 600/. l-e Pypre v. Farr, 2 V’ern, 
716. 

I A jointress not bound to answer whether her hus- 
band iiad no other title than ns assignee of a moit- 
she denying she had any notice of this mnrt- 
gagi*, and that her husband told her he was in by 
descent. Slrphnis v, daule, 2 A'ern. 701. 

J*crsous elalmiiig lands by a will, or other volun- 
tary disjVKsitiuu, and having the law uu their side, are 
entitled as against the heir at law, to the assistance of 
u court of equity for a discovery of the deeds and 
writings relating to the devised estate, and to have 
them tielivered up as following the lands. 1)s, A'/'ic- 
casllr v. fai, Pelham, 3 Bro. i*. C. 460. Di-;i.iVMtv 
UP OF Deeds. 

Bill not suggesting wilful usury, but that defend- 
ant Irad miscoinpute.ll interest received hy him, and 
praying discovery as to tlio fact ; plea iheielo over- 
ruled. Anon, 2 K(|. Ah. 70. S. V, liosamiuet v. 
iWmwi/, id. 634. S. C. Forres. 38, Usviiy ; Pi., 
Discoveuy tending to chimin ate. 

Court will compel discuvci'y of goods in hands of 
third }iersoi)s, in oriW to subject them to a judgment. 
Taplor V. Hill, I .K(p Ab. 13*2. 

jlill for a discovery, whether in a mortgage made 
by A to By whicli liad been assigned to the defend- 
ant, there was not some trust declnied for the benefit 
Ilf the plaintilf ; defendant by answer denied tliat ihcre 
was any trust declared for t he plainl^'; the answer being 
replied to, tlic question at the hearing was, whether 
th| defendant should be obliged to pinduce the deed ! 
the court would not compel him to it. Hall v. 
Atkinson, 2 Vein. 463. l^ii. Pjioduci ion of Deeds ; 
Trust. 

Bill to discover who was owner of a wharf and 
lighter to enable the plaintiff to bring action of da- 
mages bis goods had sustained by the negligence of 
Uie ligliterniau, defendant demurred $ demuraT oveiu 
ruled. Hfathcolu v, Fleete, 2 Vern. 442. S. P. 
Morse v. Jiuckworth, id. 443. 

Bill to be relieved against an award made by some 
of the members of the K. 1. Coiupany, in which 
' those members and the arbitrators are made defend- 
ants, they may demur to the whole bill, without an- 
swering to the fraud ; for the plaintiff can have no 
decree against them, nor can their answer be read 
against the .company, hut they ought to lie examined 
as witnesses. Steward v. K, i. Comp, 2 Vem. 38U. 
S. C. 9 IMod. 387. Fl. Demurrer. 

If a plea or demurrer be overruled, the defendant 
must ari.swer the whole bill, and the ordinary process 
of eonlempl issues to compel an answer us in other 
cases ; but if au answer was filed with the plea or de- 
murrer, tho defendant, upon his plea nr demurrer 
lieing overruled, need not put in another answer, till 
the plaintiff has taken exceptions. Cotes v« Turner,' 
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Bunb. 123. Pf.Pi.ka, ovehritlino ; Pr. Excep-I 
TioNSTo Answer ; Pr. DK^rnRER, overrvling. 

One claiming under a voluntary conveyance from 
tenant in tail, not compellable by the issue in tail, to 
discover the deed of entail. Buncp. v. Phillips, 2 Yern. 
60. Ttti.e. 

The defendant in his answer says, that to liis ic- 
mcmbrancc he had, received no other sum than what 
is mentioned in his answer : held, a good answer, 
Jfall V. Bodiht, I Vem. 470. 

1.* - 1 r j l.ill 


shares, the court ^protected him from answering the 


A broker in the city of London must answer a bill 
of discovery in aid of an action brought against him by 
his cmploytT, fur misconduct, although the discoveiy 
will subject him lo the jienaUy of a bond given by 
him to the corporation on his admission. (»reen v. 
Wparer, 1 Sini. 404. Broker. 

Where, in aid of defence to action fora libel, disco- 



Plointiff having recovered judgment at law for 
1400/. against .1 , brings a bill, charging that J had 
conveyed his estate to trustees, and lent 1000/. to A, 
in B’s name, and praying that this might be liable u> 
plaintiff's debts ; defendant demurs, for that in his 
lifetime lie was not bound to discover his personal 
estate, and demurrer overruled. Smiiher v. hcicis, 
1 Vern. 398, 399. S. P. Angdl v. Drtipei', id. ib. 

Bill by a dowress to remove a trust term, defend- 
ant pleads hiinsolf a purchaser, but docs not deny 
notice : ordered to answer. Bodmin v. Vandeiiheitdy, 
1 Vern. 179. Dower ; Notice. 

K<)uity will not compel a man to discover what 
goods he really bought of a bankrupt after uie bank- 
Tiiptcy, and before the commission sued out, where 
the party has no notice of the bankfliptcy. Ahery v. 
U'ilHaniSf \ Vern. 27. 

Plea of statute of frauds ; bill chaiges that agree 
ment was in writing ; this must be' answered, 
v. Morris, Dick. 14. 

A bill may be exhibited in equity against an exc* 


Mac* 


tifl'in equity was entitled, demurrer to v 
overruledi with liberty lo amend. Thorpe v. 
aitley, 6 Mad. 219. Pi.. Di MunnEn. 

A bankrupt cannot refuse to discover the parlicu- 
lais relating to Ids estate and ellects, although such 
information may tend to shew that he has commi/tcd 
a criminal act ; but if the question put lo him be, 
whetlicr or not be has done an aftt clearly of a crimi- 
nal naluic. he may refuse to answer it ; so whore a 
petition prayed that the creditors might beat liberty to 
examine the bankrupt whether be, or any persons m 
trust for him, or for bis benefit, have received, or ai« 
to receive any sum of money, or other valuable consi- 
deration for his having resigned, or as an indneement 
to resign the office of town clerk of the city of B, it 
was dismissed. Exp. (5>sw/<s, Buck, 631. Bankcy. 
Bankhuft’s Examtna’hon. 

B, a purchaser under a decree* of the first pi'cscnla- 
tion to a living, of which A is seised for life of the ad- 


Lcuite vowson', aftetwaids takes a conveyance from A of the 
second presentation to the same living, and sells Uic 
>- first presentation to the present incumbent, lo a bill 

cutor, to assets. a'idlirmrArT"’** by A. to 

decreed to pay debts and legacies ; but plaintiff must frayd, praying a di JLiiired as tendim' to 

charge that goods came to his hands. Alexander v. fusing to mate tiio disi^eiy ^ .’ r ® jj 

2 Ch. Hep. 37. I'arker v. Dee, 2 Ch. Ca. sulgect him to "ivL St his 

200. D,„ isv. Curtis, lCh.Ca.266. l{at,«,cr*if 'Jur^me 

before suit at law ag-ainst him 1 Et vide IIanl.115. eaccutor, who is held entitled to the same protceu^^ 


The defendant must answer the bill, 'though excom- 
municated. TichOome v. Edwards, Toth, 11. Ex- 

COSIMUXICATION. 

An infant, though a feme covert,^ may be cyinpel- 
led to answer. Moore v. Green rile, id. 95. Infant ; 
Feme Covert. 

When the first answer is reporteil insufficient, ihe 
defendant, if he answer again without excepting, is to 
answer all the points objected to, though the. same 
exceed the hill. Crispe v, Seville, 1C. C. 378. 
pR. Exceptions to IIeport of Insuffk'if.ncy. 


that was claimed by B, Varkhurst v. Lowten, 1 Mer. 
391* 

I’rotection generally, in every stage of the proceed- 
ing, against answering any question bavin^j a direct 
temlcncy to criminate the party, or subjwt him to pe- 
nalty, Ac. or forming one step towards it. Laxton v. 

19 Ves. 226. S. 16 Vcs. 239. 

Party dcmuiTing tolhfe discovery, or witness refusing 
to answer facts, lending to piiimnate himwlf, no ad- 
mission to llietrnth of the fact. Lhyd v. Passieghaw, 
L16 Ves. 69. Pi.. Demurrer ; Admission. 

Plea that the discovery will subject llic ilefciidanl 
equue the support of an answer. 


ch““"‘l7trv'i"ca:;.^ “ 1 to penalrij,.do« not 

Defendant „.,t to answer till counsel’s hand put to \ “ bL which noti« is in- 

feiTcd. Clnridge v» Hottre, 14 Ves. 69. 1 l. An- 
swer in Suitort. of Plea ; Pi*. P 

Ti aiisfcr of stock under an ugreemcrit to satisfy the 
deficiency ih the aceonnts of a banker s cler^tiijmgl. 
he is not a party, amounts to a composition^ felony, 
lo prevent a prosecution# Defendant, therefore, niay 
protect himself by plea from disixiycring not only tiie 
leadrng fact, but any fact, tte antTOi- to wMcl. 
may foim a step in the prosecution, y Id. Com- 

POUNDINO OF hl^iONV.'”- , , ' \ ,• 

To a bill stating defendant's marriage with a pavb- 
cular woniMii plea, that she is Ws sister, proUwts him 
from .liscoveiy of any fact forming a link in the chain. 
Id. 65. iNi-KSr -, Pl. Pma* , r . 

Bill acainst a corporation, trastea for a charity, for 
d’lscovSy. and injuncUon against a resolution d«»- 
rivine the plaintiff of his. office of schoolmiuter. 


bill, Farljty.Chihle.id.m. 

■ ' Defendants not bound to answer, to charge them- 

selves criminally. Montague v. , i<l. 9. 

Defendant not bound lo answer chaige of ^cret 
severance of joint tenancy. Cromer v. Peniston, id. 9. 

Dumb man shall not answer to subpoena. AUham 
V. Smith, id. 93. 

4. Where Discovery tends to create a Forfeiture, or to 
criminate. 

The court will not compel a defendaiit to answer | 
allegations which may suldect him to penalties. This 
protection extends not only to tlie question which di- j 
rectly may tend to criminate him', bu| to every link in , 
the chain of proof. Where the c^irman of a joint stock 
company, with a knowledge that the company had a 

been dissolved, and that the managing committee had priving r-. — '"I i .hp memliers 

determined to buy up the share#; sent his shares into charged to have l^n ^ith re- 

the mstket. sn/ uSd them isteood and available including the bailiff, from improper moUves, witji re 
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fcrcncc to a parliament circlion. Demurrer by those 
five, on the ground that, as title was sliewii to disco- 
very against tliem, and ore tenvs^ thft the chargo 
would be tlie subject of a ciiniinal prosecution, over- 
ruled. Dtimmur v. Corjt. of Chippenham, 14 Ves. 
245. Pl. DKMi'iinFTi ; CouroiiATioN. 

Plea of the stat. 32 H. tt. c. i). s. 3. against buy- 
ing and selling pretended titles ; uiid also that there 
was not any mortgage as mentioned in the bill, to a 
bill that the defendant might red<.>eni a mortgage upon 
a covenant in a lease from the defendaut to the plain- 
lifT: held good, though a negative plea. Hitchins v. 
Lawler, Coop. 34. 1*l. Pi.ka, Nj oativk; Cham- 
perty. 

Demurrer allowed to a bill for diseoverv and in- 
junction against an action, the effect Ijcing a contiTict 
for participation in an illegal transaction, the rcstiU 
of combination of wholesale grow-rs, by the title of the 
" Fruit Club,** acting by a select coiiimittoc of which 
the defendants were members, to purchase all importt**! 
fruit, tliough not strigtiy forestalling, regrating or mo- 
nopoly. CoHSi/is V. Smith, 13 Ves. 542. Pl. De- 
mur rer. 

Discovery in siipfiort of an action to recover money 
under the stock-jobbing act, stat. 7 Geo. 11. c. 8. 
confined to those clauses, as to which it is t^xprcssly 
given, with protection from the ])cnuUies, and tliere^ 
fore not extended to the 5th and «th sections. Jiul- 
lock V. Richardson, 1 1 Ves. 3V3. 

Jlefusal to answer, on the ground that it tends to 
criminate the witness, does not nmouni to an admis- 
sion. Kxp, Spmes, 11 Ves. 523. 7\dmissiok op 
Pact, aviiat amounts to. 

No person comjicllcd to answer what has any ten- 
dency to criminate him. Id. 525. 

A bureau delivered for the purpose of icpairs to a 
nersori who discovered money in a secret drawer, which 
lie converted to his own use ; this amounts to a felony, 
and upon that ground a deniurier to a bill of discovery 
w as allowed. Carl a right v. Green, H \'cs. 405. 
Demur nm. 

A iiiarrie<l woman may demur to a discovciy that 
may subject her husband to a c.liaige of felony. Td. 
40fi. liu.sii. & Win: ; De.mi'kreu. 

Hill by tlie East India (N)in]iany, claiming from a 
jiart owner of a ship, fivighti d by them, double the 
sum received liy him for the sale of the cominaiid, to 
be paid or albtwed under the charter party and a by- 
law, to tlic company, one moiety to their use, the 
other to be paid or returned to the person who shall 
^vc the company information, and make proof; the 
deed being, on settling the account, cancelled through 
ignorance of the fact, demurrer to the discovery, 
liccause it might subject the defendant to jjenaUy, 
covering not only the direct charge, but afto circuin- 
stancesof mere inducement, as the execution and can- 
cellation of the deed, and to the relief gcni:rally for 
want of equity, and for defect of parties, viz. the other 
part owners, particularly one who executed, and the 
informer, was overruled. J3. I. Comp. v. Weave, 
5 Ves. 173. E. 1. Comp. $ Pi.. Demurrer. 

Demurrer allowed ^ bill of discovery tending to 
show maintenance of on the part of the defendant. 
Hfa//w v. Dk. Porlland, 8 Pro. P. C. 161. S. C. 
3 Ves. 494. Pl. Demurrer; Maintenance or 
Suit. 

Demurrer allowed to bill after verdict at law on 
Imnd, praying discovery, if consideration was not an 
illicit connection, and if defendant was not guilty of 
general incontinence. Franco v. Bolton, 3 Ves, 368. 

^ Dono EX turpi Cacsa ; Pi.. DKiiyKHKii. * 

A covenanted servant of the Ivist. India Company 
being senior njcrchant, and acting* as agent of the 
company, as resident or chief at ono of their factories, 
is incapable of forming any contract wliatsoevcr in 
ui^h the company is interested, so iis to dciive profit 


to himself, or any otherwise however than for the ad- 
vantage of the company ; and if such (‘Oiitract be ac- 
tually made lietween him as a merchant dealing for 
himself and tlie company's board of- trade in India, iu 
which undue advantage is taken by him, by means of 
his knowledge and influence as resident at the factory, 
be cannot demur generally for want of equity to bill 
by company for discovery and relief. Jfinehman v. 
K. ]. Ctnnp. 8 Pro. P.C. 85. Deuuuukr ; Princ. 
&L Agent. 

Where the stat. of limitation had run against the 
rccoveiy of the ^lenalty for u.siiry, the usurer cannot 
protect himself from discovery by demurrer founded on 
liability of subjecting himself to forfeiture. Talbot v. 
Smith, 1 Kidg. L. & S. 360. Usi iiY ; Demurrer ; 
Stat. of Limit. 

PlaintiHTs having brought an action against the de- 
fendant to recover payments made for insuring lottciy 
tickets, prayed a iliscovcry and account, offering to 
allow payments made by the defendant ; as the defen- 
dant could not have that advantage at law, a demurrer 
was overruled. lirandou v, Johnson, 2 Ves. .1. 516. 
Aci’ofnt ; Pt.. Dr.Mi' n nKR. 

A debtor of a bankrupt, sued at law by the assignees, 
filed a bill for discovery, whcliier they had not signed 
his ceitilioatc on consiileration of his giving evidence 
in the action ; a demurrer was allowed. Selbif v. 
Crew, 2 Ansi. 501. P a n k n i; o r, ( ! v iin i- ic a te of. 

Demurrer to a discovery of trading ovcrniled. A de- 
murrer good if confined to i[iiestioiis, a.s to having 
committed an act of bankniptcy. Chambers v. Thomp- 
son, 4 Pro. C. C. 434. Pi.. Demuuiu-.h ; Bankcy. 
Trad I NO, 

Pill for tithes, praying discovery whether defend- 
ants hail not assoeiatcii togclhci in iheir defence ; de- 
murrer to the discovery was allowed. Oliver v. Hay- 
wml, 1 A list. 82. l^iAlNT^,^ \m.:e of Simt. 

The bill prayed a discovery whether llie defendant 
had not contributed to the expenees of a suit to try a 
general question against them. It appeared tiiat by 
the course of that suit in evidence, no general riglit 
could be bound by it. A demurrer was allowed. 
M a If or of London v, Aiasley, 1 Aiist. 158. Jd. 

Pica of tlie stock jobbing act to a bill for discovery 
of slock transactions overruled, as the second section 
of the act mpiires parlies to make a discovery whcrcou 
to found an aiaioii. Jiancrofi v. Wenheorlh, 3 Pro. 
C. C. 11. 1*1.. Plea ; Stock .Iobbing. 

If bill be for discovciy of mutters penal at common 
law, or by statute, the defendant need not demur or 
pliAd, but it will be adniilted on exceptions ; but 
when the lime for suing a penalty expires between 
the fiist and second answers, and exception is taken 
to the second answer for not discovering, the excep- 
tions shall lie allowed, and the party is bound to dis- 
cover. Williams v. Fairinfitoa, 3 Pro. (L C. 38. 
8. C. 2 Cox, 202. Stat. of Li’iit. ; Forfeiture ; 
Pii. Excei'ttons. 

llpon tpiare impedit brought against the plaintiff, 
he filed tiie present bill to discover whether the cleik 
presented to him by defendant Imd not given a ge- 
neral bond of resignation in order to set up that as a 
defence at law for having refused him institution. 
To this bill defendant demurred, first, on account of 
legality of such bond ; second, that the discovery was 
immaterial. DcmurriT overruled. Bp. London v. 
Fvtche, I Bro. C. C.96. Pi.. Demur reh. 

Action on a general bund of resignation ; bill for 
discovery whether the advowson was not sold with 
promise to procure an immediate resignation. De- 
murrer to the discovery overruled. Grey v. llesketh, 
Ainb.268. 8i.monv. 

Py the known law of the land, no alien born can 
lake by grant, devise or other purchase, any freehold, 
or chattels real for hia own benefit ; but can and 
docs, in such cases, take for the benefit of the crown ; 
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yet this disability lieiiig neither a penalty or forfeiture, 
the alien cannot demur to an information filed for dis- 
covering the place of his birth in order to establish the 
fact of alienage. Duplessii v. Att, Gen, 1 Bro. P. C. 
415. ‘ S.C. 2 Ves.‘286. Alien; BsMunKSit. 

An information is filed by the Attom^-gencral 
against A and B for a discovery of the place of their 
birthp charging them to lie aliens. Demurrer, 1st. to 
jurisdiction of equity ; 2nd, that the defendants were 
not bound to betray tlieir own title, and, 'therefore, 
the king was not entitled to the discovery prayed. 
Demurrer overruled. The known method of recover- j 
ing estates, held by aliens for the benefit of the crown, 
is, by a commission under the great seal, to enquire 
into the facts ; and on the inquest finding them, to 
seize the estate into the king's hands. And in eider 
to prove these facts, the king has the same right to a 
discovery, by the assistance of a court of eijuity, as 
the subject has, and founded on the same principle of 
justice ; viz. that it is, in general, against conscience 
for any one to enjoy the proixirty of another by con- 
cealing his right. id. 410. 

Though parties may demur to discover anything 
which may prove illicit cohabitation, or what may 
subject them to pains, penalties or ecclesiastical cen- 
sures, &c., a charge against persons of a conspiracy 
or attempt to set up a bastard child, is not demurrable ‘ 
unto, that not being per se an indictable ofiencc. 
Chetwynd v. LimloHj 2 Ves. 450. Pl. Di;iffi'RUEii. 

Though a defendant is not bound to answer what 
may subject him to ecclesiastical penalties, or whe- 
ther he is not married to a woman he cohabits with, 
or whether he is an alien, ho must in a proper 
case answer whether he hath or not a legitimate son. 
Finch. V. Finch, 2 Ves. 491. 

i3ill to discover whether A, under whose will de- 
fendant claimed, was a papist at the time of his pur- 
chase fioin phiintiff's ancestor. Defendant pleadcil 
11 & 12 W. 3. as to the discovery, by which, if A 
was a papist, he was disabled to take. Plea allowed. 
The iiile tiiat no man is obliged to accuse himself, 
implies also, tliat he is not bound to discover a dis- 
ability in himself. Smith v. Read, 1 Atk. 526. Pa- 
pist. 

Plea to bill to discover whether A was not a papist 
upon conveying to defendant, allowed. Jfarrison v. 
Southcote, id. 528. 

The rule of law is, that a man shall not be obliged 
to discover what may subject him to a penalty, not 
what must only. S. C. id. 539. 

]3cmurrer to information as subjecting defendant to 
pains and penalties. F. I. Ctmp, v. Camphell, 1 Yes. 
246. Ft.. Demurreii. 

J^emurrer lies to a bill for discoveiy of an assign- 
ment of a lease without licence, if it does not ex- 
pressly waive the forfeiture. Uxtn'idge v. StaveUind, 
id. 56- Pi.. Demuiiiier ; Covenant, Breach of* 

S gave a bond to pay 800^ a year to If during S's 

enjoying the office of , or whilst any body held 

it in trust for him. 11 puts the bond in suit ; S brings 
a bill for injunction, and a cross bill is brought by II, 
to discover whether E held the office in trust for S. 
S insisted, in his answer, he was not obliged to dis- 
cover what would subject him to incapacities of the 
several acts to vacate a scat in parliament on a mem- 
ber's accepting a place, he is not obliged to make the 
diseovery, and he did right in answering, for he could 
not have demurred to this matter, because then he 
would have admitted tlic facts to be true. Honey wood 
V. Selwin, 3 Atk. 276. Pr. Answer ; Pl. Dis- 
covery. 

Defendant cannot be obliged to discover facts tend- 
ing to inflict on him corporal or pecuniary puuish- 
munL Seltcyn v. Ifoneywml, 9 Mod. 419. 

A, by will, gave an' estate to his wife dur. vidnit. 
, with a limitatiuu over in case of her second marriage ; 


the remainder-man brought a bill of di.scovery of her 
second marriage, to which she demurred as subjecting 
her to a forfeiture. I^cmurrcr overruled ; for this is 
not a conditiofi' but tt limitation over of an estate, 
and, therefore, no forfeiture. If it had been a c‘on- 
dition for the breach of which a forfeiture would have 
been incurred, such a demurrer would have been al- 
lowed. Chuncey v. Tahourden, 2 Atk. 392, 393. 
Pl. Demuruer. 

On bill by executor for discoveiy of defendant's mar- 
riage, who demurred, as it would be a forfeiture of his 
legacy, which wasgiven conditionally if she married with 
consent of trustees under the will. Demurrer allowed, 
as he cannot answer the marriage without shewing at 
the same time it was against consent. S. C. id, 

WhcTOibill on policy of iiisuranco charges exporta- 
tion of prohibited goods absolutely, and no others, 
and in interrogatory inquires what goods were ex- 
ported ; plea of penalties attaching on such export- 
ation allowed. Huncalf v. lUahe, 1 Atk. 52* 

A defendant not bound to answer that which 
tended to accuse him of maintenance or of buying 
pretended rights within 32 II. 8. c. 9. Sharp v. Car- 
ter. 3 P. W. 375. 

Party agreeing not to plead or demur to discovery, 
bond by it, though it tends to subject him to penalty. 
S,S. Comp. V. Bnmsted, 1 Eq. Ab. 77. Aoreeaient. 
• The right not to discover for fear of penalties at- 
taching, may be waived by agreement. E. i. Comp, 
V. Alky ns, 1 Com. 346. S. C. 1 Stra. 168. Id. 

W here a tenant had cut down timber, and a bill 
was brought against him for a discoveiy, he ilemun-ed, 
for that as being waste, his answer would subject him 
to a forfeiture; Demurrer allowed. Alt. Gen. v, 
Vincent, Bunb. 192. Landi.. & Ten. 

Plea to discoveiy tending to convict, of bigamy, al- 
lowed. Hatfield v. Ha^Sd, 5 Bro. P. C. 103. Bi- 

OAMY. 

Bill not suggesting wilful usury, but that the de- 
fendant had niiscomputcd interest Te.ceivccl by him, 
and praying discovery as to the fact. Plea thereto 
overruled. Anon, 2 Eep Ab. 70. Pl. Discovery ; 
Usi'HY. 

Discovery tending to forfeiture of lease refused. 
Fane v. At lee, 1 l^q, Ab. 77. 

Discovery tending to forfeiture not enforced. Sir 
B, Firehrass*8 case, 2 Salk. 550. 

African company hires the defendant's ship to 
freight. Defendant covenants not to trade in any of 
die goods in which the company deal, and in such 
case covenants, to pay double the value for all such 
goods, with liberty to the company to deduct the same 
out of the freight. The company bring a hill to dis- 
cover whether the defendant did trade in any of the 
said gnod|. Though tliia bo a penally, yet it licing 
die defendant's own agr^ment, die dci'endant is 
bound to discover. African Comp, v. Fa risk, 2 Vein. 
244. 

Bill to establish an agreement for a separate main- 
tenance. To such part as prayed a discoveiy of hard 
usage, defendant demurred. Demurrer allowed. 

llincks V, yelthoipe, iyem, 20A, 

A man is not bound to discover what may subject 
him to the penalty of an act of j^liamonf. Bird v. 
liarfcuicke, id. 109. • 

5. When Defendant hy Answer may ntfuse to answer 
' further. 

Defendant cannot, by answer, protect himself from 
answering fully, on ground of Ins being a purchaser 
for a valuable cniisideration. Ovey -v. l^eighton, 2 S. 
&S.234. 

In die exchequer, a defendant may, by his answci^ 
object to answer any part of die bill, stating, in his 
answer, the ground of obJCclion ; otherwise in chan- 
cciy. John v. Vacie, 13 Price, 632. 
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Answer^ 


PLEADING- in conjunction with demurrer. 


If defendant answers, he must answer fully* ■— 
V. Uttrrmm, 4 Mad. 252. 

A solicitor may, by his answer to a bill against him 
and his clients, refuse to discover any deeds or facts 
confidentially cominuuicated to him. Stratford v. 

2 iVdll & U. It)4. Soi.iriroii & (Client; 

l’«oi-KssioN-\ I. ( !onj i |)i:x< r. 

.Deferidant must put in a full answer in all eases, 
except to criuiiiiato himself, or v/licti purchaser for va- 
luablc consiilenition without notice. Leonard v. Leo- 
nard, 1 J3all .11. 325. 

A defendant ^efu.^ing a full discovery, not by plea 
or demurrtir, but by answer, comix^llcd to make a full | 
aiisw'er, and, o!i iiiotioii, to produce books, &c. So- | 
merrilf. v. Mtivkuif, 1(> Ves. 332. 

Whether ilefoJidaiit can, by answer, refuse the dis- 
covery, insisting that he is not bound to answer, qitare? 
Shall' V, Cling, 11 V^cs. 303. 

Whether a defendant can, by answer, refuse tl.c dis- | 
covery, insisting that he is not bound toanswer, qnarel \ 
I'lic answer held ins^lKcicnt, as Inung argumentative, 
and not containing positive averment. Faulder v. | 
Stnnrl, 11 Ves. 296. | 

Whether a defendant can, by answer, refuse the 
discovery, insisting that he is not bound to answer, 
quare? Jlut having given part of the discovery, he 
was compelled to answer as to the rest. Voider 
Ld. Jluniiiigfieldt 1 L V'es. 283. Pi,. Disiovkry. 

Defendant stating, by an*answer, a purchase for I 
valuable consideration, shall not be compelled to an- I 
swer further. Jerrard v. Saunders, 2 Ves. 454. 
Vend. & Puitcii. ; Conson., valuaui.e. 

An a^nt, charged with i)ersonal fraud, cannot, by 
disclaiming intcxeat» avoid answering fully. Bulkeleif 
V. Dunbar, I Anst. 37. Fit.iuu; A(;ent ; Dis- 
ci, a imeii. i 

'I'hough a defendant cannot, by answer, avoid an- 
swering fully to all particulars grounded on die plaiu- 
tiif’s title, be may yet avoid setting forth the pailicu- 
l.irs of account, if he even, by answer, distinctly 
mrgatives having any subject matter of account refer- 
able to the plaintiil'^s title, as stated in the bill. Sltep~ 
herd v. UoUerls, 3 13ro, C. C. 483. note ( 2). Account. 

l^efendant to bill for discovery and account object- 
ing, by answer, that ho bad no concern in the busi- 
ness, inusl answer fully, though such a plea would 
b.ir both di.Nf.overy and relief : but if the fact is so, 
there cannot be a decree against him. Cart aright v. 
Ilatrhi, 1 Ves. J. 292. S. C. 3 ilro. C.C. 238. 

S. P. Shcpherd\, Voherts, id. 239, and tSale v. Xoyes, 
id. 483. Pi.. ANhWEn. 

If an executor, knowing a plaintiff's title, by an- 
swer denies it, he is not bounii to .set out an account 
of assets ; but if the title docs not lie in his know- 
ledge, he is. Sweet v. Young, Ainbl. 853. Sed 
tina re. See note there. Discovery. 

S gave a bond to miy 800/. a year to H during S’s 
enjoying the office of — , or whilst any body held 
it in trust for him ; U puts the bond in suit ; .S brings 
a bill fur iejunetion^ a cross bill is brought by II 
to discover whether £ held the office in trust for S. 
S insisted, in his ansVver, he :tvas not obliged to dis- 
covtir what would subject hini to incapacities of the 
sacral eels to vacate a Kat in parliament on a 
member’s accepting a place; be is not obliged to make 
ihc discovery ; and he did tight in answering, for he 
could not have demurred to this matter, because then 
he would have admitted the facts to be true, /fonev- 
u'ood V. Seltdn, 3 Atk. 27G. Pl, Discovery tknd- 
INO TO Criminate ; Pl. Discovery. 

If a modus decimaudi be alleged no otherwise than* 
by answer to a bill for tithes, defendant must answer 
all other parts of the bill ; but if he pleads it, lie need 
not answer any oilier matter. LangLim v. . 

Hard. 130. Tithes Moous. 
t hough a modus be pleaded, yet ilie quantities and 


values of the tithes must be set forth. Cumley v. 
Fontleroy, Bunb, 60# Jd. 

6. What Facts are put in Issue by Answer. 

A brought bill against B for specific performance of 
covenants in lease, and particularly a covenant to leave 
a certain quantity of alum on premises at end of term. 
B, by answer, insisted that covenant was not intended 
to he performed, but at hearing produced a paper pur- 
porting to be a receipt for the alum from the lessor. 
Court held that no regard ought to be paid to this 
paper, not only because it had a suspicious appear- 
ance in iiscdf, but liccause it was not insisted on in 
answer. Ward v. Dk^ Buckingham, 3 J5ro. P. C. 581. 
Dvioence. 

Circumstances allowed to be proved by evidence by 
defendant, which be bad not put In issue by liis an- 
swer. Hodgson v. Thornton, 1 l^q. Ab, 228. Pu. 
I'A'idence. 

Bill by executor to avoid bonds given by testator, on 
suggestion that they wete gained by threats and undue 
means : defendant, by answer, says they were entered 
into for money lent and debts due. It appeared, by 
proof, defendant was a common harlot, and the plain- 
tiff's father had unlawful conversation witli her. Held, 
though this not set forth in the bill, yet the defend- 
ant's answer, saying the bonds were given for money 
lent, thi^^sufficiently puts it in issue, though not laid 
in the bill. Where the party himself is culpable, and 
comes for relief against the said bonds, court may re- 
fuse ; otherwise, where his executor comes. Matthew 
V. Uanlmi'y, 2 Vem. 187. Executor ; Considera- 
tion EX TURPI Contractu. 

7. Answer in conjmclion with Demurrer. 

A demurrer to part of a bill of discovery, and an 
answer to other part of the bill ; the demurrer is over- 
ruled, if the answer extend to any of the facts covered 
by it. And there is no distinction in this respect be- 
tween demurrers to bills for relief, and demurrers to 
bills for discovciy only. Corbett v. Hawkins, 1 Y. 
iSc J. 421. Pl. Di-murrer. 

'Jo bill to set aside award, charging fraud and cor- 
ruption in arbitration, defendant answered as to fraud 
and corruption, and dcmurrcil to rest of bill. Held, 
that answer over-ruled demurrer. Dawson v. Sadler, 

I S. & S. 542. Demur RER. 

In an answer and demurrer, the defendant ought to 
specify distinctly what parts of the bill it is intended 
to fover by the demurrer. It is informal to say, ** as 
to so much of the bill as defendant is advised he is 
bound to answer,” and then, after answering some 
parts, to demur as to all thi! rest of the matters 
charged in the bill,” it ought to be precisely stated 
what part of the bill defendant refuses to .answer. 
Dcconsher v. i^ewenham, 2 Sclio. & L. 199. Pl. 
Demurrer. 

A mere denial of combination, by answer, does not 
satisfy the undertaking not to demur alone. Lansdown 
v. lUderlon, 8 Ves. 526. Order for Time to An- 
swer, &c. 

'i'he rule that, if tlie plaintiff is not entitled to the 
relief, though entitled to discovery, a general demurrer 
holds, docs not preclude the defeudant from demurring 
to the relief and answering to the discoveiy. J/odg- 
kin V. Longdni, 8 Ves. 2. Pl. Demurrer. 

Bill by judgment creditors who had sued out ele- 
gits, for discovery of freehold estates, charging that 
defendant, ujjon his election as M. P., nrcviously to 
judgments, gave in his qualification, ana that if the 
estates composing it were conveyed away since, it was 
without consideration. Demurrer as to qualification, 
&c. and answer as to rest, but not going to charge of. 
conveyance without consideration. Demurrer was 
over-ruled. MoutUford v. Taylor, 6 Ves. 788. Id. 



Answer, in conjunction with pleas : PLEADING. Impertinence and scandal, tVc. 7fi5 


Bill stating a sci|iitistration, for want of an answer, 
prayed a discovery and account of all money or other 
property of tlie ilefendant, in the original cause, in the 
hands of defendants, who were bankers at the time of 
service of the seiiuestration or since. Upon demurrer 
as to the. money, and answer as tp the rest of the bill, 
tiic lid.C'h.de^Tiuined against the demurrer upon the 
form, considering it over-ruled by the answer, and 
would not, ill that stage of the cause, decide the two 
points ; 1st, Whether a sctjucstratioii oii mesne pro- 
cess cdu be executed fuilher tlian to pay the cxjicnses : 
2ndly, Whether a chose in acdob is liable to stx|ues- 
tratiou, Sinitmnds v. Kinmird, 4 Vcs. 735. I’l.. 

DiiMiMtiieii ; I'll. SnciuKstRAnoN. 

A. deinurrer to the relief is over-ruled by an answer 
to the disc:ovcry of the facts on which the relief is 
prayed, lioheiis v. Claiflon, 3 Ansi. 715. 1 *l. 1)k- 

MUllllJ-ll, OV£U-UULEn liY AnSWEU. 

8. In ctnijunclitm with Fleas. 

Plea by one defendant to bill by tenants in tail 
for rcdeniption of estate, of fine levied of part <»f 
estate, averring that the part included in the fine 
was the only part in which the defendant claimed 
interest, and accompanied with answer, admitting 
(tosscssiuii of title deeds, &c: Held, iliat plea w:ls 
overruled by answer. Watkins v. iSYowc^2 S. & S. 
560. Pr., I’lea ovKitnuLK]) jiy Answeiu 

After the return of llie writ of attachment with 
proclamations, defendant caniiot put in ]ili*a and 
answer, iskindei's v. Mimieif, 1 S. ^ S. 2*25. Pn. 
A'itaciimknt with Piiuclamatioms ; Pit. Pr.KA. 

IMea to all relief, and part of discovery, and answer 
to rest. Plea overnded. James v. I S. & 8. 

4. Pi., Pr.nA ; Pi.. Uj'.likf ; Pi.. IJiscoveuy. 

Hut, otherwise, if answer liad been to matter in 
bill which would have impelled the defence by plea. 
fd. Uk ^ ^ * 

Wlicro modus is pleaded for a particular descrip- 
tion of lands, it must be alleged in the answer, tliat 
llie dcfentlants occupy such lauds. Htuart v. Creenall, 
9 Price, 106. Modus. 

Where plainlilf iu equity seeks to avoid legal bar 
upon equitable grounds, there the defendant iu ctpiily, 
pleading the legal bar, must of necessity accompuny 
his pica with avcrnieiits, generally denying tho eejui- 
table matter, and must accuiiipaiiy his plea with 
answer to all special circumstances charged as c’on- 
stiluting the equitable ground. Cork v. Wilcork, 

5 JMad. 330. l*i., Pi.ij.t; Pi.. 1 )is<'oveuy. • 

Plea which iicga lives plaintilf’s title, though it 
protects defendant gcncially from answer and dis- 
covery, as to the subject of the suit, does not protect 
him irom answer and discovery, as to such matters 
as are sjHicilically charged as evidence of plaiutift*'s 
title. Sunders v. King, 6 Mad. 65. Pi.. Pi.ea ) Pi.. 
Answer ; Titi.k, 

I'lea founded on slat. 32 11. 8. c. 2. to bill of dis- 
covery overruled, though good in substance, because 
not specific answer given by it to certain slatcments 
in bill. Crow v. Tyrell, 2 Mad. 397. Pi.ea •, Stat., 
C. or. 

Plea, that the discovery will subject the defendant 
to pcuallies, does not reiiuire the support of an answer 
as a plea of purchase for valuable consideration with- 
out notice does, as to facts from whicb notice is iii- 
fciTud. Claridge v. iloare, 14 Vcs. 59. Pi.. Pee.\ j 
Pl. DiscuvEny ikndinu to ciiiminaie. 

Hill for specific pcrforinauce of a parol agreement 
for a lease within tlic statute of frauds, charging pos-t 
session taken under the agreement, and other acts of 

K rforiiiances ; plea of the statute, and answer 
lying the acts alleged of part performance, but 
stating that, being advised that he entered as tenant at 
will, he gave notice to ijuit. Pica ovcnulcd. IJowers 


V. Color, 4 Vcs. 91. Pl.. Pi.i-A ; Si wr. or P iiaud.s, 
Si'Kcinc Pkiir. 

If the bill charges fraud, the defendant must sup- 
port iMPplealy an answer denying the fraud. lUchirlt 
v.CoMgh, 3 Atk. 558. Friec v. Pnre, 1 Vein. 185. 

If defendant pleads statute of frauils against sjiccific 
pcrformaiK'c, he must by answer deny agreement, for 
otherwise, he admits it, and takes it out of statute. 
Child v. Codotphin, Dick. 39. 

9. Impcriinence and Scandal, in irhat. 

Prolixity iu setting forth important doiMimcnts is 
not impertinence ; therelbrc, wlicie the defendant sets 
forth verhatirii in liis answer, a slate of facts, and all 
the aiKdai its to shew that the demand made in this 
suit haib lieen disallowed by the master iu a foriruM' 
suit ; Uie court held that llie answer was not iin{K:i' - 
tiuenl. T.owe v. Willianis, 2 S. &, S. 574. 

Defendant, in answer to allegation in bill, that 
some cotton which had been sent by him to pl.Tinlili 
was of inferior (|uulity, said that, from certain afii- 
davits and emlilicates made hvc‘xpericiicod jici^oiis, 
he believed cotton to be of superior quality, and set 
forth ailidavits ami eertiilcales in sehodule. in liocverham 
irdd, schedule not impertinent. i*tirker v. Vairlie, 

L S. & S. 295. S. (.1. 1 T. K.362. Pi.. Answer. 

Defendant, to a bill of revivor, cannot put new mat- 
*ter on record, which mi;, lit, if stated in the answer 
to the original bill, have produced a diiferent de,erce ; 
it would he impertinent. Knuneq v. loUtf, \ 1 Price, 
117. Pl. vVnswkr; Pi.. Hii.l uv Rk\ivoii. 

Tf iu answer to common iiiterrogutores defendant 
annexes to answer a schedule of every parlicnliir article 
of the personal estate, and for what each sold, &e., 
it is impeitinent. Jknumont v. Jktuunont, 5 Mad. 
51. Account. 

An instrument in possession of defendant, which is 
material both to plaiutifPs and defundant's liasc, and 
is inquired of, in certain res|>ects, by the ])laintill'’s 
bill tiled to restrain process at law on it, must not bo 
set out at length in defendanPs answer furlher than 
is sutKcicnt fairly to satisfy the plaintifl”s interroga- 
tiuiis, or it will be subject to reference for iinpeiti- 
iicnee. King v. Teale, 7 Price, 278. And as to im- 
pertinence in answers, see Slack v. Kuans, Id. ih. 
note. 

it i.s iinpertiucut iu amended bill to set forth pait 
of answer by way of pretence, and interrogate as to it. 
Scelctf V. liitehm, 2 Mad. 176. Ib-EAinNn. 

Hill by a testamentary guardian and iiushand, 
against tiio trustee of the property to Ik; allowed main- 
tenance for miliiOTS ; exceptions taken to the answer 
fur scandal and im|)ertincucc, in staling lliul tho 
hushaud of the guardian was nut a fit ]K!rsun to hpve 
the iuau;}gement of the minors, ** lieiuga nianof small 
fortune, increasing family, and also a sectary,” al- 
lowed. Corbet v. Tottenham, 2 Hall H. 59. Ouaii- 
niAN ; Pl. Answer, Kxcia'Tioxs. 

JMalter in an answer relevant, according to the case 
made by the bill, is not scandalous, whatever may be 
the nature of it, Ld. St. John v. Ly. St. John, 1 1 Ves. 
526. , ; 

A schedule to an answer containing,' at lehgtli, a 
bill of costs, anil observations with refotence to a bill 
merely delivered for the same bosioesaj held inqicr- 
liiient, though tlic bill called upon -the defendant to 
set forth how he computes and makes out his de- 
mand with all the partic^a^; lelatWg thereto, with 
interrogatories ]iointed to the paiUciilar items, and to 
a minute eompaiisou of the two bills. - AUager v. 
Johnson, 4 Ves. *217. 8. P. Morris v. KUiot, 8 Pri. 
674. Pi.. Answer. 

As to tlic practice of giving tiiue to put in a further 
answer, after a submission to answer exceptions. 
llinckicy v. Tomkinson, 1 Cox, 177. Pii. HxciP' 
iiuKS 10 Answer. 



7(56 Answer^ uncerly,; when proper; PLEADING. of infant ^ and att^^gen. 


^ Motioa to discharge a dcniurrer afrcr motion for 
time to plead answer or demur, but not to demur 
alone, granted ; the answer only denying combination. 
Lee V. Piiscoe, 1 Bro. C. C. 78. Fl. UftMuniiER. 

JO. Uncertainty • 

A bill being fded against .in occupier for tithes of 
certain lands, called C'ook’s Green ; the defendant by 
his answer states, that the lands in his occupation, 
together with a certain other close, in the occupation 
of A, containing nine m^res, and separated from the 
former by a lane, wiiich liad been recently laid to the 
defendant's grounds, were called and well known by 
the ancient name of Cook’s Green ; and he then insists, 
that the lands, called Cook's Green, are covmmd by a 
modus. Held, that the lands, comprised in me farm | 
or district alleged to bo covered by the modus, are 
described witli sufficient certainty. WilUamw* Walton, 

1 Russ. 605. 

Ansiver insisting on modus (for a place described 
only map annexed^ in lieu of all tithes, or at least 
of tithe hay, is good. Clarke v. Jenningx, 2 Anst. 
498. 

A payment set up in an answer as a modus, or 
composition real, is not had for the uncertainty. 
Atkina v. Hatton. 2 Anst. 388. 

( 

11. When an Ausiver ia Ijfe proper Defence* 

A defendant in a suit by the assignees of a bank- 
rupt, cannot object to the bill as not having been filed 
with the consent of the creditors, unless the objection 
is made by the answer, lievan v. /.eu’is, 1 Sim. 376. 
Bankcy., Assionkes consent to Bile I’ilep. 

A defence of modus is wholly inconsistent with a 
defence in mn decimando, Norton v. JJammond, 

1 y.v^,r.94. 

Where a money payment has been set up as a de- 
fence of a modus, it is a denial of plaintiif’s title, anil 
therefore cannot, failing as a modus, be used /mi hac 
vice to defeat the immediate claim, as being a compo- 
sition undetermined for want of six months* notice.. 
Woolley V, Browuhill, 13 Price, 501. S. C. 1 APClel. | 
317. Tithes, (^oMposj'J ION vnii. 

Cause on hearing ordered to stand over for want of 
parties; defendan.t' not allowed costs of day, because 
answer did not state that objerti<)n. Mitchell v. 
Bailey, 3 Mad. 61. Pl. Pabtiks ; Pii. Costs. 

If material fact he charged in injunction-liill, and 
deposed to in aflidavit in support of it, not positively, 
but as plaintifiTlias reason to know, and. that he liclievcs 
it to be true, and fact is one which, if true, lies only 
within knowledge of defendant, and who may, if not 
true, deny it, the court will grant injunction, it not 
being denied by him.; . jSceft v. Becher, 4Pitcc, 346. 
pR. Injunct., ArrxiAytT in suproKT of. 

A defence of compromise or relea^, is .not proper 
for answer; it ia available by way of plea only. 
Leonard v. Leonard 1 Ball & B. 323. Com puomisk ; 
Kelfase ; Pl. Plka. 

Whether a df^endantcan b^ answer refuse the dis- 
covery) insisting that 'he is not bound to answer, 
qadrel But having given, Mrt bf the discovi^, he 
was compelled to answer & to the icst. Voider v. 
]A*1Juntingfield, li A^es. 283. Pl. Answer. 

After answer, plaint ifiT not compelled to change the 
next friend on affidavit, that she was worth nothing, 
and not found till after answer, contradicted by her 
swearing to 44(. a year ; defendant ought not to have 
answered, but should have said he could not find her. 
Anon* 1 Ves. J. 409. Prdch. Ami. 

A licing entitled under a will to the use of certain 
articles of plate for her life, pawned them with B who 
• jpt an open fiawiibioker's shop. Hill was filed by 
^ representatives of the testator, aftci the death of 


A, against B, for a discovery of the particular articles 
pawned, in order to enable the plaintiffs to proc^d in 
an action at law, for the recovery of them.^ To this 
discovery the defendant pleaded, that certain articles 
of plate were deposited with him, for certain sums of 
money bond file lent and advanc^ thereon^to A ; but 
he did not by his plea (though he did by his answers 
aver, that he had no other articles of plate in his pos- 
session). Tor this defect in point of form the plea was 
overruled. The defendant tnen insisted on the same 
point by his answer in bar to the discovery, but the 
court thought, that where a plea to a bill of discovery 
was ovemiler], the defendant could never insist on the 
same thing by answer. Hoare v. Parker, 1 Cox, 224. 

S. C. 1 Bro. C. C. 578. Pl. Plea ; Pl. Bill of 
Discovery. 

No second dilatory plea allowed ; but answer may 
insist on what was overruled as a plea. Finch v. 
Finch, 2 Ves. 492. Fk. Plea. 

12. When a proper Defence against Statute of Frauds 
and Statute of Limitations, 

Object of bill being to obtain discovery from de- 
fendant, to be used at law in order to disprove plea of 
defendant there, that he has made no promise within 
six years ; this discovery defendant is bound to give ; 
but he lias a right to protect himself in eejuity by stat. 
of liinitatians, from discove^ as to original constitu- 
tion of debt, and whether it has since been paid. 
To such last mentioned mattcis, defendant should 
plead statute, and answer fully rest of bill. Cork v. 
WifcMk, 5 Mad. 331. Stat. or Tjmitations. 

Dcfcntlaut to a bill for specific performance of an 
agreement within the statute of frauiis, may, by answer 
admitting the agreement, take advantage of the stat. 
Botve V. Peed, 15 Ves. 375. Frauds, Stat. or. 

Defendant by answe|j^mittirig agreement, if hein- 
sists on statute of frauds, may have benefit of it at 
healing. Cooth v. Jaokstm, 6 Ves. 17. 37. Spec. 
Peiif. ; Stat. of Fiiai ds. 

Denial of parol agreement within statute of frauds 
by answer, is in equity conclusive. Jd, 39, 

Plea of statute of limitations covers discovery al- 
ways. Wilford v. Liildet, 2 Ves. 400. Pl. Plka 
or Stat. or T.imii. 

Statute of limitation may be pleaded as to a debt, 
but not to discovery as to when debt was due. Afark- 
worthv. CnftPn„2 Atk.61. S.C. Downing v. Kirby, 
Finch Rep. 14. * Pl. I^lea ; Limit., Stat. of. 

If the statute of limitations be neither pleaded nor 
insisted on by the answer, defendant cannot have the 
benefit of it in bar to plaintiff's emand. Prince v. 
Heylia, 1 Aik. 494. Id. 

\V here the defendant insists on llie benefit of the 
statute of limitations by w'ay of answer, he sliall at the 
hearing have the like benefit as if he liad pleaded it. 
Norton v. Turvil, 2 P. W. 145. LpiiT., Stat. of. 

13. Of Infant and Attorney General, 

Infants in answer may state anytliing they intend 
to prove, but cannot be themselves called on to answer 
further. Per Richards, C. B. in Att, Gen, v. Lain- 
berth, 5 Price, 398. Infant. 

General answer of attoiney-general to bill by oppo- 
site party, for discovery in aid of his defence in an 
I information at law, cannot be excepted to. Duoimm 
\v. All. Getu cited id. note. Pii. Exceptions to 
Answer ; Att. Gen. 

An infant bound by the offer made by him in his 
finsvrer, if the other side arc thereby delayed, and if 
the infant does not immediately after his coining of 
age apply to the court in order to retract his offer and 
amend his answer. Cecil v. LI. Salisbury, 2 Vern. 
224. Ini'ant. 
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14. Schfidule to Answer, 

Defendant in answer to allegation in bill, that some 
cotton which had been sent by him to plaintiff was of 
inferior qualify, sai^ that from certain affidavits and 
certificates made by experienced persons, he believed 
cotton to be of superior quality, and set forth affidavits 
and certificates in schedule in hee verba. Held, 
schedule not impertinent. Poffeer v. Faixlie, 1 S. & 
S. 295. S. C. 1 T. & R. 362. Fu Impeutinence. 

The bill, required the defendant to set forth an ac- 
count of all and every the quantities of metals and 
minerals, dug, &c., distinguishing from which of the 
mines the same were respectively raised, &c., and 
when, &c., and the full value thereof,^ and of every 
particular, and how he computes the same ; and when, 
and to whom, and for what he has sold and disposed 
of the same, or so much thereof, as, &c. ; and where 
and in whose custody or power the residue thereof re- 
maining unsold now is, and the costs and expenses of 
working the mines, and the clear profits made thereby, 
and how lie computes the profits. A schedule to the 
answer, setting forth a transcript of all the items in 
tradesmen’s bills, &c. was held impertinent ; and the 
master having reported tlic whole of the schedule im- 
pertinent, without distinction of the particular items ; 
exceptions to that report were overruled. Norway v. 
Rowe, 1 Mer. 347. 

An answer to a bill for an a(x:ount, setting^ut par- 
ticulars in detail, although in some sense to be called 
pertinent, yet, if manifestly not called for by the na- 
ture of the case, may be held impertinent, as being 
vexatious and oppressive. Id. ib. 

Defendant though he might perhaps have objected 
to answer, compelled to nrAe full disclosure by pro- 
duction of letters mentioned in schedule to answer. ! 
Taylor v. Milner, 11 Ves. 41. Pi.. Answeiu 

Defendant cannot be ordered to produce deeds, &c. 
unless stated in a schedule to his answer, or at least 
described with certainty. In Ireland it is still tiic 
practice to pray in bill a schedule. Anon. 1 Smith, 
117. Pr. PiionucTiON OF Deeds. ' 

A schedule to an answer, containing at length a 
bill of costs and observations with reference to a bill, 
merely delivered for the same business, held imperti- 
nent, though the bill called upon the defendant to set 
forth how he computes and makes out his demand, 
with all the particulars relating thereto, with interro- 
gatories pointed to the particular items, and to a 
minute comparison of the two bills. Aisagar v. John- 
son, 4 Ves. 217. S. F. Mon'is v. Elliot, 3 Price, 674. 
Fl. Imfehtimence. * 


II. Dill. 

See passim Chaiui'y, IV. — Pl. Demuiiiier. 

1. Where proper generally, (And see further. 

Jurisdiction.”— " Bankruptcy.*^ 

2. The general Form, 

(o) Generally, and what Facts must be stated, 
and by what Allegations they are put in 
issue. 

S Offer to pay just Demands. 

Waiver of Penalties and Forfeiture, 

(d) Miilt'fariousness. 

(e) What amount to Scandal and Impertinence, 
(J') Charging part, 

(g) Interrogatories. 

( h) The Prayer, 

(t) Affidavits annexed, 

3. Supplemental. 

4. Supplemental in nature of Review and Revivor. 

5. O/' Review. 


6. Of Revivor, and Original in nature if Revieor, 

7. Amended, 

8. Cross Bill, 

9. For Discovery and- Relief generally. 

10. Bill of Discovery. v 

11. ^Interpleader. 

12. Uf Peace and Quia Timet, 

13. iO Peipetuale. 

14. For Partition and other matters, 

1. W^re proper generally. 

And see further, Pl. Petition. — Bankruptcy.— 

J URISDICTION. 

A bill o9 foreclosure ^gainst the assignees of a bank- 
rupt mortgagor, before Uie execution of the bargain 
and sale by the commissioners, will not be dismissed 
on the ground that tlie assignees have not any interest 
that can be the subject of a foreclosure. Bainbridge 
v. Pinhorn, 1 Buck. 135. 

A bill to establish a custoinary^aymcnt in lieu of 
tithes, does not lie upon a simple demand of tithes 
without suit. . Gordon v. Sinikinson, 11 Ves. 509. 
Tithes. 

Bill so far as not contradicted by plea, is taken as 
true. Plunket v. Penson, 2 Atk. 51. 

* A lessee of rectory for three lives, who had made a 
derivative lease, brings a bill for tithe in kind, and 
to establish a custom oT setting out corn in shocks. 
Held, the bill is properly brought, though the tithes 
arc out in lease to prevent collusion between lessee 
and occupiers. Archb, Yorky. Staplelun, 2 Atk. 136. 
Lessor u Lessee. 


2. The General Form, 

(a) Generally, and what Facts must be stated, and by 

ivhat allegations they are put in issue, 

(b) Offer tv pay Just Denmnds. 

(c) Waiver oj' Penalties and Forfeiture. 

(d) Mnltijarioasness, 

(e) What amounts to Scandal and Impertinence, 
if) Charging Part. 

(g) Interrogatories, 

(It) The Prayer, 

(i) Affidavits annexed, 

(a) Generally, ami what Facts must he slated, and by 
what allegations they are pal in issue. 

To prevent a demurrer to a bill it was falsely al- 
leged m it, thtd a revolting colony of Spain had been 
recognised by Great Britain iU an independent state 
the court^s bound to know judicially that the allega- 
tion is false, and not to give it the intended effect. 
Taylor v. Barclay, 2 Sim. 213. Public Policy. 

Semble that the usual allegation in bill in.exche- 
I quer, that plaintiff is debtor, &c. to crown, is unne- 
cessary. Cheetham v. Crook, 1 M*Clel. fic Y. 315. 

! Unless defect in memorial of annuity is stated in 
pleadings on evidence, no advantage can be taken of 
It. Dunn V. Calcraft, 2 S. & S. 66.‘ Annuity, 
Memorial. ^ 

If bill for specific performance of agrUenient state, 
that agreement was*in writiim, signature wUl be pre- 
sumed. Rist v. Hobson, 1 $ A S. 5^« . Presump- 
tion; Agrfemf.nt; Deeds, £xec. op.. 

Where the claim of the next of kin is raised on the 
record, and one person is in that character a party, 
other pcj-soDs found by the master to be. next of kin, 
may be heaid by the court, though not parties. Byt 
where the claim is not raised on the record, and none 
: of the next of kin are, in that character, parties to the 
I cause, there must be a supplemental bill to bring them 
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BUI, 

before the court. Waite v. Temple, 1 S. & S. 319. 
Pl. Parties; Next of Kin. 

Claiminjir the residue as executor is^sufliclciit to let 
in parol evidence in supprl of the Ic^l titlci without 
alleging a title by the eli'ert of the parol evidence. 
Lynn v. Bearer, 1 I’urn. & U. 6(>. Exons, menk- 
FiciALi.Y Inter KSTK o ; Pk. J5vin. 

Pill by assignees of bankrupt brought for purmsoof 
restraining bankrupt from disputing validity of com- 
mission, not alleging that commission was valid, or 
that bankrupt brought action with a^view only to liar- 
rass assignees ; general demurrer allowed. Kirkpa- 
trick v. Dennett, 1 S. & S. 408. Pi.. Demuuuf.ii ; 
Bankcy., Assefs. in. 

Hill for comiiii.«:sion to examine abroad must state 
that action has been brought. Angel v. A n^el, 1 S. & , 
S. 83. Commission TO Examine ABitoAi). 

Plaintilfin cipiity must state in his bill his title, 
and unless adiiiilU'd by defendant, i-.iust prove it. 
A'orburp v. Meade, 3 Pligh, 21 1 . Ti i i.e. 

Vicar demanding«certain specific tithes by bis bill, 
nominatim, is not precluded from giving evidence of 
other tithes due to him for other tithcablc matters 
taken by defendant, where there is in the hill a general 
claim of all other tithes usually denominated small 
tithes, Manby V. faidge, 9 Price, 231. 16. 

Where letters are statctl in bill as the ugrecmcnf, 
no testiinony aliunde is admissible ; otherwise, where 
stated as evidence of the agreement only. Bird v. 
Bletchley, 6 Mad. 17. Aoreement; Evid. 

Power of attorney to sue in plaintifTs name need 
not be stated in bill, but if stated proof will be 
directed of it before master in taking the accounts. 
Kdney v. Jewell, 6 Mad. 165. Pn. Evio. ; Power 
OP Attorney. 

The court is bound by allegation of matter of fact, 
but not of law. Cnthhert v. Creasp, 6 Mad. 189. 

Demurrer allowed to a bill stating the alternative ; 
a title at law or in equity. Kdwards v. Edwards, 

1 Jac. 335. Title. 

It is good ground of demurrer that cnunscl's signa- 
ture does not appear on the bill. Kirkley v. Burton, 
6 Mad. 378. Pl. Demuiirku. 

It is most material in ecpiity pleading, that all the 
evidence intended to be rclicil on at the hearing should 
l)C founded on sonic allegation distinctly put on re- 
cord, of fact wlii\:h it is caleuliitcil to sup^iort, or other- 
wise it will not lie admitted on the hearing. JJall v. 
MiUthp, 6 Price, 240. 

A defendaiil insisting on a modus as an outner, 
must prove himself to have been such at the time his 
lands became tithcablc, his being so described in the 
bill not sufHcicut. l^ke v. iSkinner, 1 Jac.5t \V. 9. 
Evru. ; I'lTHES-OirrNEn. « 

Bill praying reassignment of lease, and stating a 
clause in assignment of power of rcdeiiiptioD, on pay- 
incntof a sum linger than legal interest, added to ori- 
ginal sum given^ and in default tliercof, a forcc;losure 
is not demurrable on ground of usury. Metcalf 
Bronm, 5 Price, 560. (Jsitry. 

Heir at law out of possession cannot raise an c((ui- 
table jurisdiction for court tp decree possession of es- 
tate by addiuff.to his bill IbrJth^^ purpose a prayer for 
deVivery up eftitlc deeds. Taiflor v. OianvUle, 3 Mad. 
179. Possession; Heir at Law. 

On hearing of cause an inquiry will not be directed 
to master, unless ground of it is laid in the pleadings. 
Holloway v. Mullard, 1 ]\lad. 414. Piu iNqciuY 
BBFpBJi Master. 

It is suiBcient for purpose of obtaining an injunc- 
tion to restiain proceedings at law, that bill and alK- 
davit state, that an unsettled account sulisisls, and 
that on such account plaintiff at law would lie found 
in debt to plaintiff in cimity, though bill shows it might 
bj|^ been set off at law. iratdeu'ortk v. Vitehipy 


general form, 

2 Price, 46. Pit. Injunc. to restrain Pnocs. at 
Law. 

Varipcc beta^n. affidavit in support of motion for 
injunction and bill in date of tpll of exchange, on 
which defendant has commenced proceedings at law, 
is^a sufficient ground for dissolving injunction, ob- 
tained. S. C« Id. 189. Pn. DissqtviNG Injunct.; 
Pl. Affidavit. 

Plaintiff in a bill for an injunction must state at 
once the whole case within his knowledge, but the 
court, though very jealous of amendmeut without pre- 
judice to the injunction, permits even re-amendment ; 
ascertaining precisely its nature, and by clear and po- 
sitive affidavit tliat the plaintiff had not a knowledge 
of the facts, enabling him to bring that case upon the 
record sooner. Sharp Ashton, 3 V. « B. 144. 
Pn. Amendment. 

Demurrer that bill stated defendant’s estate with 
uncertainty, viz- ** that lie is seised in fee or otherwise 
well entitled to,” and ore tenns that reversioner was 
nut party overrulctl. Baring v. Nash, IV. & B. 
551. Pl. Demurrer. 

Purchase of a rcversionaiy interest by an attorney 
from bis client, though in the event advantageous, 
without fraud or any misrepresentation, the proposal 
coming from the client, and no confidence upon that 
subject, both ignorant of the value ; the bill charging 
fraud aigl misrepresentation, confidence ami know- 
ledge on one side, with ignorani'c on the other, and 
bringing forward the only incorrect eircumstance, the 
receipt taken as for money paid, though the consider- 
I ation was by deduction from a bill of costs, not then 
of that amount, dismissed without costs. Montesquieu 
j V. Sandys, IBVes. 302. Euaud Fid. Sit. ; Sol. IS, 

I C/Li. 

1 Allegation of the bill that the plaiutiffi, the tenant, 
was to pay taxes, and do ncixissary repairs, nut pruvcil, 
is no substantial variance, being an admission against 
himself, and immaterial from a tenant’s legal liability. 
Gregory v. Mighell, 18 Ves, 328. 

No Venue nor time is necessary to lie stated in 
Chancery pleadings, per Wood. B. Sed qutcre ? See 
Mitford, PI. Miglton v. Harris, Wightw, 111. 

A charge in the bill that ** A was of a weak and 
feeble understanding, approaching almost to idiotcy,” 
was an allegation sufficiently precise (no demurrer be- 
ing taken) to jiut in issue, that A was of " insane 
memory.” It being proved that A was incapable of 
managing himself or his affairs, he was held to be 
within the saving of the statute, 7 Ceo. 2. e. 14. s. 8. 
BiV this allegation would not have been sufficiently 
precise, on a pica, nor on a bill, if demurred to. The 
heir of the mortgagor may take advantage of the sav- 
ing ill sect. 8. of the statute, ('arew v. Johnston, 

2 S^ho. & L. 280. Ta'natio ; AIurtoage, Fore- 
closure of; Stat. C. of. 

Extraordinary relief against want of form and mis- 
takes of pleading in favour with charities. Att. Gen, 
V. Jackson, 11 Ves. 372. Charity. 

Bill for purpose of raising a charge against the in- 
heritance clivided into estates tail. An intermediate 
remainder coming in esse, a bill stating the former 
proceedings is allegation sufficient to put the facts in 
issue agaiust him, and even if witnesses examined, he 
shall have benefit. Lloyd v. Johnes, 9 Ves. 59. 
Ten. in Tail & IIem.-ma’n. 

Bill by bankrupt against mortgagee of estates in 
England and Bcrbice, for an account and payment of 
the balance to defendants, charging collusion gener- 
ally, but not averring that there will be a surplus nor 
chaiging a direct application to assignees to sue ; held 
demurrable. Benjieid v. Solomons, 9 Ves. 77. Fl. 
Party; Bankrupt. 

Bill praying execution of an agreement for a lease 
for lives, ought to name the lives to beioscitcd. Oker^ 
liky V. Hedges, 1 Scho. & L. 128. 


PLEADING. 
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Forty-six years after a decree directing (in execu- 
tion of the trusts of a will) a conveyance in fee to the 
tenant in tail male, having also the reveraion in fee 
with cous(mt of the only intermediate remainder-man 
in tail male, a hill was nled against their devisees the 
plaintiffs, claiming under an old voluntary grant out 
of the reversion, the estates tail being spent, and no 
recovery, and praying a discovery and conveyance ; 
a general demurrer was allowed, though the decree 
and conveyance were stated only by way of pretence, 
not expressly charged, the whole right, as against the 
defendants, being founded upon the conveyance. 
Fletcher v. Totlett, 5 Ves. 3. 

Bill slating generally, that under s^e deeds in the 
custody of the defendants, plaintiff was entitled to 
some interest in some estates in their possession, prayed 
a discovery and delivery of the title deeds, ])ossession 
of the estates, and an account ; demurrer to the whole 
bill allowed, llifves v. Ruves^ 3 Ves. 343. 

Testator by codicil in *1706*, reciting that he had 
devised Ids real estate by his last will, dated 25th Nu- 
venilicr 1752, charged Ids real estates with his debts 
and legacies given by the codicil, and appointed exe- 
cutors : tlie bill was by devisees of the. real estate un- 
der another will of 1756, One of whom was a legatee 
ill the codicil, slating that the will of 1756 was exe- 
cuted in pursuance of an agreement to make mutual 
wills ; that the testator, by the death of the<)(her party, 
was bound, if not in law, in honour, and did not mean 
to revoke the will of 1756, and revive that of 1752, 
ami praying that the will of 1756 and the codicil, 
might be established, the trusts carried into execution, 
ami the legacy paid : upon an issue directed the will 
of 1752 was established ; evidence of mistake being 
I'ljjcctcd ; on farther directions to plaintifTs, relied ou 
agreement, and oficred evidence in support of it ; the 
bill was dismissed, the Ld. Ch. being of opinion that 
the relief sought was inconsistent with the frame of the 
bill, and therefoie could not be given under the gene- 
ral prayer, that the evidence ought not to be received ; 
and that, upon the evidence, the agreement was un- 
certain and unfair, and therefore not to be executed. 
h(l. Waliwle V. Ld. Orford, 3 Ves. 402, Spec. 
I’euf. ; Kviuence. 

In a bill of discovery to support an action by a com- 
mon informer, for money won at play, it is sufficient 
to state that the defendants, or some of them, fur the 
benefit and on account of all, played and won. In 
such a bill it is not necessary to state the nature uf the 
action brought ; it is ennugli to say that an action 
was brought on the stat. 9 Anne, to recxiver the msney, 
and to shew by the facts, that an action on the statute 
lay. Cowans v. PkUUps, 3 Anst. 843. But this is 
overruled, 13 Price, 376. S. C. 1 JNPClel. 185. 
Gaming ; Discovery. 

The bill stated an award, and that no provision was 
made for a particular event which had ndceii place, 
and by which the plaintiff was damnified ; plea, the 
awaitl ; the court thought the bill ought to have ex- 
pressed pnrticulaily tliu damage sustained by the 
Jdaiiitiff, and allowed the plea. Routh v. Reach, 
2 Anst. 519. Pl. Pli- a ; Award. 

A bill to cstaldisli a farm-modus, setting out the 
abuttals of the farm, and stating that the modus had 
iinmcmorially been paid for the said farm, is good, 
without stating it expressly to be an ancient farm. 
Ld. Stowell V. Atkins, 2 Anst. 564. Modus. 

On a trust to sell a suggestion in the bill of impro- 
per^ conduct of the trustees, in not giving sufficient 
notice of the sale, is not a ground for an injunction to 
stop the intended sale. Pechel v. Fowler, 2 AnsK 
549. Injunc. against Sale. 

The plaintifi'’s equity must appear in the stating 
part of the bill. Flint v. Field, 2 Anst. 543. 

On bill for tithe of agistment of ** barren and un- 
pioiitable cattle/’ defendant, from plaintiff’s loosb 


mode of pleading, supposing it not to relate to sheep, 
made no defence as to them ; court refused the ac- 
count as to them. Turner v. Williams, 3 Anst. 829. 
Tithes; Account. 

On a bill to redeem, the mo^agee cannot object 
that the bill does not state a valid legal conveyance to- 
him. Roberts v. Clatftofi, 3 Anst. 7 15. Mortgage, 

URDEMri'ION OF. 

Joint and separate demands by the same bill ; de- 
murrer allowed. Clnwre, whether the clause in stat. 
8 G. 2. c. 13., directing that the date and name shall 
be engraved on each print, relates to the penalties 
only, or whether that is necessar^r to maintain the 
exclusive property ; if so, whctlier it ought to appear 
on tlie bill, Uariison v. iiogg, 2 Ves. J. 322. Pl» 
DEMURifi-:R. 

A, having an estate in fee of 6000/. a year, and 
being tenant for life without iiupcachmcnt of waste, 
of another estate of 5000/. a year, with the reversion 
in fee after an estate in tail male in 13, his only son 
by a former marriage, became indebted by mortgage, 
annuities and otherwise, to the aiflount of near 100,000/; 
A and B joined in conveying both estates to trustees 
upon trust, by sale or mortgage, sale of timber, or by 
rents aud profits to pay debts, and to apply so much 
of the rents and profits of what should lemain unsold, 
^as should seem meet to them, as a sinking fund ; and 
to pay the residue to A, and to settle the remaining 
trust estates subject to^n annuity of 1000/. to B, for 
the joint lives of him and A, upon A for life, witliout 
impeachment of waste, with power to lease twenty- 
one years only ; remainder to trustees, to preserve, 
&c., lemaindcr subject to a jointure to the wife of A, and 
|)ortions for childiuri by her, to tl\e joint ap[K)intmcnt 
of A aud 1.3 ; in default thcFcof, to the appointment 
of B surviving ; in default thereof, to U in tail male, 
remainder to the other sons of A in tail male, remain- 
der to B in tail, remainder to the daughters of A in 
tail, with cross remainders, remainder to B in fee, with 
powers of leasing ; and full powers of management in 
the trustees, and a provision for the appointment of 
new trustees, as vacancies should happen. The 
trustees raised 50,000/. by mortgage uf the settled 
estate, which they applied to the debts, and they 
paid 2500/. a year to A, and 1000/. a year to B, 
from tlio date of the settlement. Upon the bill of At 
to set aside the deed, except the trust fur the debts, 
upon a general charge of fraud, misapprehension and 
misrepresentation, or to controul the management of 
the trust, and for an account against the trustees : 
the court held, first, that the deed could not lie set 
aside jiartially for fraud, nor under this bill totally, 
for then the prior estates in the settled estate must be 
revested, clear uf incumbrances; A, being under co- 
venant to exonerate, and the mortgag^ees, who must 
either consent to change thmr securities or be paid, 
were not parties ; secondly, that general chaiges of 
fraud required no answer, and could not support a 
decree, that upon the evidence there was no fraud or 
mistake, and that B's joining to subject the settled 
estate, was sufiieient consideration ; thirdly^ that the 
court would not interfere with the trustees, tliexc 
Ixsing no misbehaviour, and that the payment of the 
annuity to B was good t the bill, therefore, was dis- 
missed with costs, and tlic trustees having bedh al- 
ways ready to account, the court refused to retain it 
for that purpose, but without prejudice to a bill for 
that only. Middleton v. Ld. Kenyon, 2 Ves. J. 39l« 
Fraud, Deeds by. 

Creditor by judgment in Jamaica filing bill here for 
satisfaction from rents and profits remitted, and to Ire 
remitted, must show his judgment to differ from judg* 
raent here, so that he cannot affect the land. 'Mo 
equity for judgment creditor because there are prior 
judgments. Cathcart y, Lewis, 1 Ves. J. 463. o.C. 
3Bro. C. C. 516. Jvdumt. ; Demurrer. ^ 



PLEADING. . offer to pay just dcmaniL 


770 Bill, general form ; 

A bill to establish a modus . fur every ancient farm, 
stating, that the whole parish consisted of ancient 
fanns, but hot setting forth the abuttal of each, is 
bad. Scoli v. Allgood, 1 Anst. 16. Tithes ; Mor. 
DUS. 

In a bill to perpetuate testimony of a right of com- 
mon and way, the plaintilfs claimed in right of their 
estates or otherwise : tliis is too loose ; a demurrer 
therefore allowed. Cressett v. Mytton, 3 Bro. C. C. 
481. Vide S.C. lVes.J.449. Title; Amm- 

GUITY. 

Demurrer allowed, the bill not connecting the 
fraud with the transaction sufficiently. E. 7. Comp. 
V. Ilenshaw, 1 Yes. J« 287. Pl. Demukreh. 

If a lessee comes into equity to compel a specific 
execution of a covenant in a lease, as runfing with 
the estate of the reversioner, ho must show that the 
defemlant is personally liable at law in respect of the 
covenant and of his estate. Chandos v. Bnncnlow, 
2 Ridg. P. C. 416. Spec. Perp. 

Bill to open a settled account must state specific 
cirors, not generallythat it is erroneous. Johnson v. 
Curtis, 3 Bro. C. C. 266. Account heiti.eo. 

On bill to open a settled account, it is not sufficient 
to show that the account was signed, “ with errom 
excepted.*' Jd. ih. 

Upon a general allegation of error in a settled ac- 
count, without specifying particulars, it cannot b^ 
surcharged or falsified, althoi^h particular errors be 
proved in evidence. Id. ih. 

Want of allegation shall not prevent the court 
from looking into the consideration. Cobnan v.Sarrell, 

1 Ves. J. 51. CoNsoN. 

Plaintiff claimed as heir at law of A , staring tliat 
one person, tlirough whom she made title, hud three 
sons, and that she claimed under the second son, but 
without alledging that the first sou died without issue ; 
domurrcr, ** for that the plaintiff had not by her bill 
sufficiently stated the pcuigrec by which she made 
title,” was overruled. JJelorne v. IlolUngsworth, 

1 Cox, 421. Pl. OEMuniiKR. 

Plaintiff's bill only referred to wills, &c. whereon 
lie founded bis title; reference to master to state 
case whereon to found decree. Baancefort v. El. Lin’- 
coin, Dick. 36:2. 

Profert not necessary in pleading a gift under the 
statute of uses ; .su where the plaiiiliff not entitled to 
the deed. Whiljivld v. I'ansset, I Ves. 394. 

Application Ui sbiy disposal of personal property, 
must show specific right in projicrty, and danger of 
licing lost. Ximenes v. Franco, Dick. 149. 

Abatement after answer to bill of discovciy, suit 
cannot be revived. Gould v. Bames, id. 133. 

Where a decree fur the establishment of a charity 
should be made, an iiiforination will not be (Msinissed, 
liecause it prays wrong relief; but the court of chan- 
cery will not act in many casus, and has no jurisdic- 
tion in maiw others, as foundations under a charter, 
&c. Att. Uen. y.Smari, I Ves. 72. Chaiutv. 

It is sufficient to put in issue a general charge of 
lewdness, and under this you' may give particular 
evidence, but then it must he pointed and applied to 
the general charge. C/ar^ .v. Feriam, 2 Atk. 833. 
33^ S.C. 9Mod.340. JPr. EviiJ. 

Tliat a wife has misbehaved herself, docs not im- 
ply she is an adultrcss, and a deposition in that c:ise 
to prove her own right not to be read. S. C. Ih. 

Saying . that a wife did not behave witli that duty 
as bmme a viiUious woman, will not entitle the 
husband to enter into proof of her committing ailul- 
teiy, unless there is an express charge of this kind, 
for tliat the virtue of a woman does not consist mciely 
in her chastity. S. C. Jh. 

Lessee of tithes filing hill for satisfaction of tlictnu, 
need not set fuith ins lessor's title. Cnuhomcyi^ 


Taylor, 2 Bro. P. C. 512. Tithes; Lessor and 
Lessee. 

Bill for tithe of corn and grain* demurrer because 
•the single value was not- barely demanded, but the 
bill was for a discovery only, to ^enable plaintiff* to 
recover the treble value, non allocatur, for that tithes 
were suable in the exchequer before die statute. Sed 
'quaere, because it is contrary to the jm^ice to have 
such a bill, without allodging that plaintiff is content 
to receive the single value only. Driver v. Man, 
Hard. 190. Waiver of Penalties; Tithes. 

A bill for tithes used formerly to waive the penal- 
ties, but not of late, because the single value is only 
prayed. Att. Gen. v. Fincent, Bunb.393. Ih. 

In a bill for tithes, complainant did not show how 
he was entitled to them, yet held good. Stone VnLiul- 
Uiw, Hard. 321. Tithes ; Title. 

A vicar need not set forth how he is entitled to 
tithe herbage, and small tithes. Ayde v. Flower, 
Bunb. 7. lb. 

Wliera defendant admits that a vicar is entitled to 
all sorts of tithes, but insists on a special exemption, 
the vicar shall not be obliged to sliow any spc^eial 
title, either by endowment or piesumption. Pye v. 
Hex, Bunb. 72. Ih, 

In a bill for tithes by a lay impropriator, the title 
must be shown. Penny v.Iiaper, id. 115. Ih, 

I'iie court would not determine whether there was 
any difference between lay and spiritual impropriator, 
in setting out his title to tithes. Bnrwell v. Coales, 
id. 129. Jh, 

Bill to be relieved against a bond, to [>ay 400f. to a 
woman whom the plaintiff kc.pt as a mistress ; relief 
denied : but otlieiwise, if it had becMi alleged that the 
obligee was a common strumpet. But then it must 
be so cliarged in the bill, and put in issue ; for othcr- 
I wise, if it is so proved tlie depositions cannot be read. 

I Whaley v. Norton, 1 Veru. 483. Consioi-.uatio.v 
i:x TURPI Causa. 

When a bill is in the disjunctive, the defendant by 
his plea may take it either way. Cresset v. Keltlehy, 
1 Vern. 219. Pl. Pi.ua. 

lie tliat comes to redeem a mortgage must shew a 
title to the equity of redemption. Lomax v. Bird, 
idifl82. Mortgage, Redemption or. 

(It) Offer to pay just Demand. 

It is not now necessary that a bill for an account 
should contain an offer by the plaiiitin'to pay the ba- 
lauoe, if found against him. Colomhiun Govt, v. 
Rothschild, 1 Sim. 103. 

Bill to stay proceedings at law, and discover usury, 
charging an agreement to take, but not the taking 
usurious interest, and not offering to pay the amount 
which he by bill admitted to be legally due, is demur- 
rable. Whitmore V, Frances, HPn, 616, U.suiiv. 

The defendant sued at law on an indemnity bond ; 
the plaiutiff filed this bill for an injunction, without 
offering to make any Tccumpcnce for the damage 
actually sustained ; the bill was dismissed. Godbolt 
V. Watts, 2 Anst. 543. Indemnity. 

Demurrer to a cross bill to have an usurious secu- 
rity delivered up not offering to pay the sum really 
due, allowed. Mason v. Gdi'i/iiicr, 4Bro. C.C.436. 
Usury ; Pl. Demurrer. 

Injunction granted restraining sale of estate till an- 
swer to bill, allcdging parol agreement to exchange, 
partly performed by plaintiff having purchased estate 
for that purpose. Curtis v, Mary, Backingham, . 
& B. 168. Injunct.; Part Peup. 

Suit and costs of plaintiff revived by set, fa., she 
having married since decree. Sayer v. Stiycr, Dick. 42. 

Suit revived fur taxed costs only. Edgill v. Brown, 
4)ick, 62. 
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(c) Waiver of Penulties and Forfeiture. 

In a bill for the single value of tithes, it is not 
necessary expressly to waive the treble value. Wools 
V. Walley, 1 ^Vnst 100. Tmirs. 

If the executor of a person brings a bill for tithes, 
he need not o^sr to accept the single value, he not 
1)ciiig entitled by the stat. of Kdw. 6. to the treble 
value. Anon. 1 Vern. GO. Exoii. 


(W) Mult'farionsness. 

A, the inventor of a medicine, employed R, a fo- 
reigner residing abroad, to manuhicture it fur him 
there, and sold it in England for his^^wn sole profit. 
A lablc and seal denoting that the medicine was ma- 
nufactured by H. and sold by A. were affixed to each 
of the bottles in which it was sold. The defendants 
imitated the labels and seals. Demurrer allowed to a 
bill by A and B to restrain the imitation, and for an 
account of the sales of the spurious habcls and seals ; 
A having no interest. Deltmlre v. Shaw, 2 Sim. 237. 

InJON. ; iNFlirNOEUENT OF (hlPYUlOHT, iS’C. 

At the hearing, the objection that the bill is multi - 1 
farioiis, comes too late to prevent the court from mak- 
ing a dcciec. Wynne v« Callander, 1 iluss. 293. 

Treehold tenants of a lordship having rights of com- 
mon for their cattle, levant and conchant, am^ common 
of turbary and estovers, the lord approveil parts of the 
cotnihtm, and granted them to other persons ; the te- 
nants prostrated the fences, upon which actions of tres- 
pass were brought against them, and they filed a bill 
in the nature of a bill of peace, against the lord and 
his grantees to be quieted in the enjoyment of their 
commonable rights. A general demurrer was over- 
ruled. the court considering it no objection to the bill 
that each defendant had a right to make a separate 
defence, provided that right was a general one, and 
that the court could not before answer, judge of the 
nature of the right. Powell v. FA, Powis, 1 Y. & J. 
169. 

Demurrer allowed to bill, which includes defence to 
two separate actions, on two separate libels, in the 
same conimission or commissions. Shackell v. Ma- 
caiiley, 2 S. & S. 79. 

It is not uncertain or multifarious in bill for account 
of tithes, bill having stated as the foundation for 
plaintiff’s claim, a decree made pursuant to act of par- 
liament. also to charge two other distinct sources from 
which he derives his right, and on which he rests his 
title, the basis of those two latter being, first an a^e- 
incnt anterior to decree charged to have been confirm- 
ed by act of parliament, passed ten years before for- 
mer act. and secondly, custom, founded on immemo- 
rial usage, there being nothing uncertain or null. 
Ouv;n v. AWc/i, 13 Price, 478. S. C. 1 M'Clel.238. 
Tithes. 

Two persons averring that the title is in one or the 
other of them, and each contending that it is in him- 
self. cannot join in a suit as co-plaintiffs, semble. 
Cholmondeley v. Clinton, 1 Turn. & R. IIG. 

Several persons having distinct demands, and not 
being able to sue on bchdf of themselves and others, 
Ctinnot be co-plaintiffs. Jonee v. Garcia JJel Rio, 
Id. 297. 

Two distinct matters cannot l>e joined in the same 
suit, where one requires that depositions should not 
1)6 published till hearing of cause, and other requires 
immediate publication of same depositions. Dew v. 
Clark, 1 S. & S. 108. 

Bill by several, though only one party interested in 
part of bill, yet whole being properly one suit, it is 
not multifarious to join them. Knye v. Moore, 1 S. 

Bill by vendor for specific performance, andprav- 
^ ing against third persons claiming an interest in the 
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estate, that they may join in the conveyance to the pur- 
chaser, multifarious. Mole v. Smith, 1 Jae. 494. 

Where under one will the residuniy legatees are 
also appointees under power, of share of another tes- 
tator’s estate. Bill filed by them on account of both 
estates, is not multifarious. Turner y. Uolnnson, 
IS. &S. 313. 

A bill for an account of a testator’s estate, and also to 
set aside sales made by the executor and trustee to 
himself and to another person, held multifarious. Sal- 
vidge V. llude, 1 Jac. 151. ; overruling, S.C. 6 Mad. 
138. 

In order to determine whether hill is mullifarious, 
the enquiry is not whether such defendant is connect- 
ed with every branch of the cause, but whether the 
plaintiff hi 11 seeks relief in respect of matters which 
are in their nature separate and distinct. S. C. Id. 
146. 

It is multifariousness for a rector and vicar to join 
in a suit for tithes rcs])ef'tively due to them. Kxeter 
Coll. V. Rowland, 6 Mad. 94. 

Multifarioiisiicss cannot be ol;jcctcd to at the hear- 
ing ; it should be done by demurrer. Ward v. Cooke,- 
6M:ul. 122. Pn. IIeauing, 

Whether a devisee and heir at law can join in a bill 
claiming an equity of redemption, upon the allega- 
tion, that ({uestinns having arisen as to w’liich of them 
Hfus entitled to it, they had agreed to divide it be- 
tween them. Qn. Cholmondelry v. Clinton, 2Jac.& 
W. 135. Equity of ItliDEMVTiox. 

Multifarious to join in one bill three distinct lessees 
under ecclesiastical leases, for the sjiccial purpose of 
setting them aside. Aft. Gen, v. Moses, 2 Mad. 294. 

Bill filed to restrain plaintiff at law from proceeding 
on five different policies of insurance, effected on dif- 
ferent ships, between the same parties at the same 
time, is not multifarious. Kensinsitm v. While, 
3 Price, 164. 

Demurrer by defendant for multifariousncss, the 
bill lining against several distinct purchasers and 
others, alloweil. lirooke v. Ld. Whilwm'th, 1 Mad. 
86. Purchasers. 

Plea of simony for tithes, ordered to stand for an 
answer, with liberty to except, as being mullifarious. 
Wood V, Strickland, 2 V . & B. 150. Simony ; Piu 

Pl.EA, OnilEKEn TO STAND FOR AnSW'ER. 

Bill by a bankrupt and the assignee under an in- 
solvent act, of which he afterwards took tho benefit, 
against the representative of the deceased assignees 
and others, for an account of his estate, and various 
transactions before and since the bankruptcy ; no as- 
signee in the bankruptcy lieing a party ; and collu- 
sion with persons accountable to the estate, charged 
against only some of the representatives of the assig- 
nees. Demurrer allowetl generally for want of equity, 
and as relief might be had by petition in bankruptcy, 
and ore tenus, the suit being multifarious, as uniting 
parties, though in some respect connected, having dis- 
tinct interests. Laxton v. Davis, 18 Ves. 72. S. C. 
1 Rose, 79. Demurrer ; Pl. Parties. , 

An allegation merely surplusage, does not support 
an objection to a plea, as multifarious. Claridge v. 
lloare, 14 Ves. 59. Pi.. Plea. 

Information against a i$|^rporation, stating that they 
were seised of real estates) 'partly for pulses of pub- 
lic utility, and other pait in trust for private charity ; 
and charging a general misapplication of tlie funds, 
and praying relief accordingly : a demurrer for mnlti- 
farioiisness was allowed. Att. Gen. v. Carp, Car- 
marthen, Coop. 30. Pl. Information. 

Bill for a partition against D ; D by his answer sets 
up a partition made several years ago, as evidence 
whereof (amongst other things,) he states that plain- 
tiff acted upon a moiety of the- premises, as his seve- 
ral estates, and particularly, that he made a lease of 
part thereof to C ; plamtifTainends his bill, making C 
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a party, charging that the lease to him was made un- 
to circumstances of fraud and imposition, and pray- 
ing as against C, that the lease may set aside, still 
praying a partition only as against 1); demurrer by D 
to the whole bill, for tiiat it is exhibited against seve- 
ral persons, for several and distinct matters allowed, 
plaintiff ought first to have liled his bill against C 
only, to impeach the lease. '\VhaU\i v. Dm‘son, 
2Scho. & L. 367. Pn. Hh.t. von Pautition. 

The proprietor of a copyright must file separate 
bills against each bookseller, taking copies of a spu- 
rious ^ition for sale. Villi/ v. Voig, 2 Vcs. J. 486. 
COVYUIGIIT. 

There must, be separate bills upon distinct invasions 
of a patent, otherwise a right of fishery, or the custom 
of a mill. ]d. 487. 

The plaintiff was tenant to the father of life defend- 
ants of a colliery, under a lease and subset picnt agree- 
ments ; on the father’s ileatli, be continued to bold 
under the defendant, the heir, on the same terms, he 
filed this bill against the two defendants as exc(!utors 
of their father, aud^ against the one ns heir, for an 
account under the agreement, both in the lifetime of 
the father, and since his death, the defendants de- 
murred separately, as lieing impro))erly joined in the 
suit, and they were allowed. Wnrdw. l)k. A'orth- 
ihumherlaml, 2 Anst. 469. 

Hill by creditors against executor and heir, and SC| 
vcral distinct purchasers of distinct parts of testator’s 
real estate, for account and pecfoimanceof agreements: 
Held not multifarious, lleyiier v. Jnlien, 5 Mad. 144. 
n. Pi.. Pahty. 

iMca of conveyance fine and non-claim, not multifa- 
rious, but a good pica to a bill impeaching the con- 
veyance, as not being for valuable consideration. Vo- 
hie v. Cndtand, 2 Pro. C. 274. J’l.. Pi.ka. 

Hill docs not lie against siwt^ral tenants of a manor 
for quit-rents, the plainlitf’s reinotly being at law, and 
the suit also multifurious ns to tlic different tenants. 
Kmverifi v. I*rent}cr, 1 .Pro. (j. C. 200. (^uit HjiX'rs ; 
La KOI,. tSt Tknant. 

An executor licing desirous to apply the assets as 
far as they would go, in satisfying the debts, brings a 
bill against all the creditors, that they might if they 
pleased contest each other's debts, and that their pre- 
ference might be settled. Adjudged on demurrer, 
to be a proper bill. Buccle v. Atleo, 2 Vern. 37. 
Exon. 

(e) TT7</if amounts to Scandal or Impertinence, 

In bill fi>r removal of trustee, it is not scandalous 
or impertinence to challenge every act of trustee us 
misconduct. IWUmouth v. FtUoicsg 5 Mad. 450. 
Pl. ImpKrtixknc’v. ; 'i'nrsTKK. 

Nor to impute to liim any corrupt or improper 
motive in execution of trust. Id. ih, k 

Nor to allege that his conduct is the vindictive 
consequence of some act on the part of the ccstnique 
trust, or of some change in his situation. Jd, ih. 

Put it is impertinent, and may be scandalous, to 
state any circumstances as evidence of general ma- 
lice or pcisunal hostility. Id. ih. 

Improper to charge in a bill that a woman bad 
criminal conversation witl).-.particular persons, as it 
would affect the character ^iMraugers, and fill it with 
private scandal. Clarke v. Perian, 2 Atk. 339. 
S.C. 9Mod.340. Pl. Pii.l. 

(/) Charging part. 

Evidence not admitted of facts not alleged in the 
pleadings. Gordtm v. Gonfon, 3 Swan. 472. Pa. 
Evidbvcb. 

* A general charge is a sufficient foundation for 
Ul||vldence of any particular facts ; and it is not nc- 
to charge circumstances minutely. If, how- 
ne other side should be taken by surprize, the 


court would assist by some further enquiry. Chicot 
V. Lequesne, 2 Ves. 318. 

What charge of misbehaviour is sufficient to in- 
troduce evidence of particular act^. Wheeler v. 
Trotter, 3 Swan. 174. Pa.EvimiNCE* 

(g) Interrogatories in. 

An interrogatory put in the alternative, not point- 
ing to one side of the question more than to the 
other, held not to be leading, as it would l)c some- 
times impossible otherwise to get an answer to the 
interrogatory. Aluwar v. Kearney, 2 Pall & P. 
463. 

Under the general charge, as to the foct of pay- 
ment, the plaiiiUjtf may interrogate as to all the cir- 
cumstances that go fo prove or disprove tiic truth 
of the fact, as when, where, &:c., without particular 
charge. Paiitder v. Shiart, 11 \'es. 296. 

Tliomgh under the allegation of the fact hy a bill 
the plaintiff may interrogate to incidental circum- 
stances, he cannot as to a distinct subject. Jhtllock 
V. Richardson, 11 Ves. 373. 

The interrogatory part of bill is to be constnied 
by the alleging part, and not to be considered more 
extensive. Muckteston v. Jinnvn, 6 \'cs. 62. 

Intcrrjgatury part of a bill must be supported by a 
substantive charge. AtuCen. v. ]\ horicood, 1 Ves. 
535. 

(h) The Prayer. 

Though that part of bill preliminary to prayer for 
subpwna asks for injunction, yet, if the prayer of 
process omits it, it is a sufficient ground for lefiising 
injunction. Anon. Urged by Mr. Knight, K.(i. 
6lh Noveinher, 1829, and acquicsccil hy Y. C. MSS, 
Injunction. 

Not necessary to pray process against ^terson 
charged to be out of jurisdiction of court. Haddock v. 
Thomlimon, 2 S. S. 219. Juiiisoictjon. 

Ke exeat regno will be granted, tJiougli not prayed 
by bill, Moore v. Hudson, 6 Mad. 218. Nk vxkat 
Kkgnu. 

An injunction will not be granted to restrain the 
breach of a covenant in articles of partnership which 
has not been infringed for any length of time, where 
the bill docs not pray a dissolution of the partnershi)). 
Whether the court will in any case grant such an 
injunction, unless there is ground for, and the bill 
prays a dissolution of the partnership, quare't Mar- 
shall v. Colmait, 2 Jac. Sc W. 266. See in negative, 
Harrison y.Annitage, 4 Mad. 143. and in nffinnativc, 
Pomuin V. Honifruy, 2 V. &, P. 329. and Ixisromhe 
V, Russell, Sittings after T. T. 1830. V. C, Pahtn'Kii- 
siiin ; Injunction. 

Pelief may he had under the gem‘ral prayer with- 
out praying particular relief. Wilhn»m v. Beal, 
4 Mud. 408. Pl. Umakf. 

Executors charged with interest on balances, 
tbougii not prayed by the bill. Tamer v. Turner, 
1 Jac. & W. 39. Intkrvst; Kxfcutors. 

What relief may be granted under the general 
prayer, Jones v. Parishes oj’ Montgomery , &c, 3 Swan* 
208. 

I*raycr for a writ of ne exeat regno in the bill not 
essential, nor affidavit of the debt established by the 
master’s report absolutely confirmed. Collinson v. 
18 Vcs. 353. Pii. Whit Mf. exfat Kfgno. 

Prayer material in construing charges not direct, 
lautonv. Vuris, id. 80. 

The proper relief given on an information for a 
ebarity without a sfiecific prayer. yltt. Gen. v. 
Brooke, id. 319. Pi.. Information ; Charity . 

Pelief under the general prayer, if consistent with 
the case made by the bill. Hiern v. Mill, 13 Ves. 
114. 

The plaintiff praying relief to which he is not en- 
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titleil, viz. a sale under a trust, instead of a redemp- 
tion or foreclosure as a mortgagee, cannot have the 
diflerent relief under the general prayer ; but the 
proper relief may bo obtained by amendment, and 
for that purpose, another |>arty being necessary, li- 
berty was given to amend by adding parties, which 
includes the introduction in the statement of facts 
consequential Upon that addition, and praying such 
relief as he maybe advised. Pt/Z/c v. Clinton, 12 Ves. 
48. S. P. Jones y. Jones, 3 Atk. 110. Pi.. Abikno- 


(^ourt will art for benefit of infant, without regard to 
prayer of petition. De Manueville v. MauftevUle, 
10 Ves. 59. Infant. 

llelief not specihcally prayed, may he within the 
prayer for general relief. Beaumont v. Bouitbee, 
5 Ves. 495. 

Interest refused because not prayed by bill. TVry- 
mmth V. Boyer, 1 Ves. J. 417. 

Where there is a praytT for general relief, equity 
will adapt its relief to the circumstances of the case. 
Boyle V. J.ysii^ht, 1 lliilgw. 1*. C. 411. 

i^T^ty is not party to bill unless named in prayer of 
process. IVindsnr v. n- j}id.sor, Dick, 707. 

J’laintitfs file a bill to conqicl the execution of a 
settlement which was prepared but never ex(K:u(od, 
by reason of tlic death of one of the parties ; on the 
heating it appeared, that the settlement so preferred 
differed materially from the articles on wh;>h it was 
founded, to the prejudice of the plaintiffs. The court 
will direct a settlement according^o the articles, not- 
withstanding the plaintiff do not pray relief so bene- 
ficial to themselves. Durant v, Durant, 1 Cox, 58. 
Sim;o. PtiiF. 

A bill prays that a defendant may either admit as- 
sets, or that an account may he taken of the testa tor *s 
personal estate, ixc. but does not require the defendant 
to sot forth such account ; it was detennined accord- 
ing to. the present practice, he was not bound so to do, 
but a submission to account is sufficient, Miseuor v. 
Buifoot, 1 Cox, 58. Pi., Answku. 

The rule that an iiifumialion for a charity is not to 
l)C dismissed, if the party has failed to pray the proficr 
relief, liolds only in those cases which the court thinks 
proper for its interference at all, and the infoimation 
here lieing improper, was disinbsed with costs. An. 
den, V. ^liiitllelou, 2 Ves. 327. Pi.. Cimru y ; 1n- 

FOltMATIONS. 

Proper injunction cannot be granted unless ex- 
pressly prayed by the bill. Savoiy v. Dyer, Ambl. 
70. 1njun<'. 


W'here the hill was for discovery, and to per|)Gti/ate 
testimony, and plaintiff’ amended by striking out the 
discovery and relief, but the bill, in praying process, 
prayed that defendant might abide such order, and 
decice, as the court should think proper ; it was held 
a bill for relief, and a demurrer was allowed. JtoSe 
V. Ganvel, 3 Atk. 439. Pi.. Dkaii^hhiii. 

A person may bring a bill with two different as- 
pects, that if one fail, the other may ascffiictually an- 
swer the purpose for which the bill was brought. 
Jiennet y.Vade, 2 Atk. 325. 

Injunction must be prayed to stay present waste. 
Anon, Lofft. 151. Injunc. ac.st. W^\STK. 

The general prayer for relief will not extend to an 
injunction which will not be granted, unless expressly 
prayed for. Davilev, Peacock, Jlam. 27. Savory v. 
Dyer, Ambl. 70. and see Jesm College v. Bloame, 3 
Atk. 262. Injunc. 

Particular relief may, at tbe bar, be prayed, though 
by the bill general relief only has b^n prayed. Crimes 
V. French, 2 Atk. 141. 

Infant may have decree according to his case, 
though not prayed by bill. Stapleton v. Stapleton, 
1 Atk. 6. Infant. 

The court will give proper direction as to a charity 


without any regaiil to an impropriety in the prayer of 
an information. Att, Ceti. v, Jeunes, I Atk. 355. 

ClIAUITY. » 

Prayer for general relief on bill seems sufficient. 
Cook V. Martyn, 2 Atk. 3. 


(i) AffiJarit annexed. 

Where hill is for delivery of title deeds, and no affi- 
davit is attached to same, relative thereto, defendant 
must demur. Ifook v. Dorman, I S. fk S. 227. Pi.. 
1)KMLiitiip.ii ; Titi.k Df.f.ds. 

Variance between affidavit in support of injunction 
and the hill, in the date of a bill of exchange, on which 
defendant has commenced proceedings at law, is a 
sufficient ^Tound for dissolving injiinction, obtaiiuMl. 
Wattlcu'orth V. Pitcher, 2 Price, 189. Pi.. Vant- 
ani'k; Pit. Injunc., Dissot.vim:. 

No relief in equity on lust instrument, where no 
affidavit of the loss, and no offer of indemnity. 
Walmesley v. Child, 1 Vcs. 341. Dn;ns Lost. 

Where a bill is merely for a discovery of a deed, or 
for producing it at law, no affidavit is necessary ; other- 
wise, where the plaintiff* wants to change ihe jurisdic- 
tion from a court of law to a court of ci|uily. Dormer 
V. Forlesi'ue,‘S Atk. 132. 

In a hill |mrcly for the discovery of a deed, or to 
liave the deed deliven^d up, no need of annexing an 
affidavit that the deed is lost ; scciis, if relief be prayctl 
generally as to recover the money on a bond. Il'/iit- 
church V. Coldiag, 2 P. W, 541. Mos. 192. .• 

Wiicn a bill is exhibited for a general disf'ovi^ of 
deed; not necessary for the plaintiff to annex the usual 
affidavit that he has them not in liis custody. Alton, 
Prec. Chau. 536. • 


3. Snpplementhl, 

'Where a plaintiff, by the present ptacticc of the 
court, may obtain that relief by petition for which 
a su])plcmental bill was formerly necessary, and pre- 
fers the latter course, the supplemental bill is not de- 
murrable, but the proceeding will be taken into cen- 
sideiation on the (|ucslioii of costs. Daines v. U'il- 
Uams, ISini. 5. Pi.. DF.MunnFii; Pit. Costs. 

Jiiil stating matter by way of supplement not be- 
ing in fact such a hill, will not he ordered off the file. 
J’arty should demur. Bowser v. Bright, 13 Price, 
316. 

W here, under order made in a creditor’s suit, sup- 
plemental bill is filed by a creditor not a party to the 
original suit on behalf of himself and other crexiitors 
to have the lienefit of the decree in tliat suit, the pro- 
priety of order which authorired creditor to file sup- 
plemental bill cannot be questioned at hearing of 
supplemental cause. JhmldstlUvh v. JUanj, Donegal, 

1 S. & S. 491. Pu. OiiDKit ; pR. (yRKoiTOH’s Suit. 

Where, under order in creditor’s suit, leave is given 
to file supplemental bill by creditor, net party to ori-. 
ginal suit on behalf of himself and other cremtors, to 
have benefit of decrees in that suit, plaintiff is entitled 
to same decree to have benefit of former proceedings, 
as reprcscniative-s of the original plaintiff would have 
l>een entitled on bill of ;^vivor. Id, Pi,, 11ii:.l op 
Hevivou ; Pu. Dfciii;i-:. * 

Where new parties are brought before the court by 
I supplemental bdl, the original defendants need not lie 
parties to tiie supplemental b'lU, unless they have an 
interest in tiie supplemental matter. Bignalt v. Af- 
fciim, 6 Mad. 369. Pl. Pautim, 

Assignee of interest in suit cannot be made party 
without supplemental bill. Foster v. Deacon, id. ,59. 
Pl. Party ; Assignment, pendente Lite. 

Assignees who are brought before court by supple- 
mental bill may be liable to costa of whole suit. 
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Whitc^b V. Minchin, 5 Mad. 91 • Assees. ; Pr. 
Costs. 

Where husband and wife ore defendants, and by 
the death of the iiusband a new interest arises to the 
wife, the suit becomes defeertive ; a supplcincntal bill 
is necessary, and she is not bound by the answer put 
in during the coverture. SI ole v. SmUh, IJac. & W. 
665. llusB. & Wife ; I'li. AnATKiuENT & 'Revivor. 

Where supplemental bill is not supplciOcntal suit, 
but only introduces supplementary matter, the whole 
record is one cause, and a general replication applies 
to whole record, and not merely to the original bill. 
Cation V. Carlisle, 5 Mad. 427. Pl. Replication. 

Supplemental bill after hearing of original bill 
stating additional facts which arose and were known 
to plniutifriKifore he filed his original bill/, and pray- 
ing that other matters might be takcii into the ac- 
count ordered to be taken before master, is demurra- 
ble : he should have applied to court for leave to 
amend, or to file supplemental bill before cause bad 
been suffered to proceed so far. Swan v. Swan, 
SPricc, 51R. « 

Upon bill to perpetuate testimony, examination of 
witnesses being complete, and ciiminunication closed. 
Supplemental bill, on ground of new evidence dis- 
covered since filing of original bill, must state the par- 
ticular facts. Knif^ht v. Kiiighl, 4 Mad. 1. 

On abatement by bankruptcy of defendant, an ex€- 
cutor, after decree to account, supplemental bill, in 
nature of revivor, is ue<‘cssary. Russell v. Sharp, 
I V. dc B. 600. Kxon. ; Pn. Dfciiek to Account; 
Pr.^Ahatement & Revivor. 

Heir at law filing a bill to redeem a mortgage, hav- 
ing also brought in the claim of a third pmson to the 
heirship ; if he himself is |pund upon an issue not 
heir, he cannot, by supplemental bill, have the be- 
nefit of the original suit, as the purchaser of the heir- 
ship in such third person. On demurrer to supple- 
mental bill. Tonkin v. Lethbridge, Coop. 43. JIeir 
at Law. 

Demurrer allowed to a supplemental bill, as stating 
circumstances, subsequent not ordy to the original 
bill, but to publication ; first, as not properly supple- 
mental matter ; secondly, as not material. If ma- 
terial, the benefit might be obtained in another shape : 
]ierhaps by a siiecr.d application for the opportunity 
of examining witnesses, or a bill of discovei^, as the 
object may be discovery only, or only relief : and in 
that case that the answer or evidence may lie read at 
the hearing. Milmr v. Ilarewtnjd, 17 Ves. 144. 

Bill revived upon marriage ; new rights being ac- 
quired, a supplemental bill is necessary, therefore 
plea allowed ; but plea being defective in form as 
not concluding either in bar or abatement, nor stating 
the neoessaiy parties, leave was given to amend. 
Iderrewether v. mellish, 13 V^es. 435. 

Tenant in tail claiming upon death of former tenant 
in tail without issue, not tnrough or under him, but 
by a new limitation in remainder, is entitled to con- 
tinue suitof former tenant in toil, and to benefit of 
proceedings by supplemental bill. Lloyd v. Johnee, 
9 Ves. 37. Ten. in Tail ; Pl. Abatement & Re- 
vivor. 

It is not necessary to 419^ a supplemental bill in 
or£er to state that an has bkn executed, and 

possession changed pending the cause. O'Connor v. 
Spdight^ 1 Scho, & L. 306. 

Supplementol bill stating facts posterior to original 
bill, but which were immaterial or might consider- 
^ed ^ master under decree to be made in original 
Ifuit, held demurrable. Adams v. Dowding, 2 Mad. 

t-* Supplemental bill of discovery held, on demurrer, to 
^ 1 m)od, it enquiring^ as to material facts which oc- 
since filing original bill. Ushorne v. Baker, 
79. SurrLEMENTAL Bill. 


Where a fact is put in issue 1^ the original cause, 
and evidence examined to it, ho evidence can be ad- 
duced upon that fact upon a supplemental bill, neither 
will equity assist a party tO mw out a different case 
upon a second trial at law upon *l^t which he made 
upon the first. Corkbume v. HtUsey, 2 Ridg. F. C. 
604. Pji. Kvidence. 

New plaintiff by supplemental bill'ihay impeach a 
decree upon rehearing, on petition of former parties. 
mu V. Chapman, 1 Ves. J. 405. 

Money, the sum being small, ordered to be paid to 
assignees of a bankrupt on the bankrupt’s petition 
without a supplemental bill. Secole v. Healey, 2 Bro. 
C. C. 322. Pr. Adatement & Revivor. 

Bill of supplement is distinct record from original 
bill. Vire v. Glynn, Dick. 441. 

After a cause is set down, the plaintiff can amend 
by making parties only, but cannot introduce new 
charges or put a material fact in issue which was not 
in issue in the cause before ; the course is to file a 
supplemental bill. Goodwin v. Goodwin, 3 Atk. 370. 

No supplemeutal bill grounded upon new matter 
discovered since ilecree, can lie exhibited without 
special leave of court, and unless paity exhibiting 
same, fiist deposit with registrar so much money as 
togetlier with deposit b^ niles of court to be made in 
obtaining rehearing, will make up the sum of 501. to 
answer ^osts and damages (if any) to the adverse 
party, yistet v. Mhnigomery, 2 Atk. 138. 

New assignees under a commission of bankruptcy 
on filing a supplemental bill, shall have the benefit of 
the pioceedings in the suit commenced by the old as- 
signees. Ano/i. 1 Atk. 571. Banxcy. Asseks. 

A purchaser of an estate in controversy in the court 
of chancery, on filing supplemental bill comes pro 
Ifono et nialo, and is liable (o all costs from liegitiDing 
to the ond of a suit. S. C. id. Aijenations, i>en- 
DENTE Lri K. 

It is a constant rule that matters subsequent to the 
original bill must come by way of suplcincntal bill 
and revivor. Brown v. lligden, 1 Atk. 291. Pl. 
Bill of Revivor. 

Pending appeal, plaintiff files supplemental bill to 
carry decree, &c. held regular. Woodward v. ireod- 
ward, Dick. 33. 

4. Supplemental Bill in nature of Review and 
Revivor, 

Leave to file a supplemental bill in the nature of a 
bil^ of review, to introduce new evidence, refused, 
where the proper means of scarehing for it had not 
been used previously to the decree. Bingham v. 
Dawson, 1 Jac. 243. 

To entitle party to file a supplemental bill in nature 
of review, it is necessaiy that the new matter should 
be discovered after time when it could have been in- 
troduced into the cause ; and the matter should be not 
only new but material, and such as if unanswered in 
point of fact would clearly entitle plaintiff to decree, 
or would raise question of so much nicety and diffi- 
culty, as to be a fit subject of judgment in a cause. 
Ordy. Noel, 6 Mad. 127. 

^ A suit having been instituted by a devisor and re- 
vived by a party as devisee, whose supposed right is 
displace by the discoveiy of a later will, the cause 
cannot be continued for the benefit of the effective de- 
visee, bj[ agreement between that devisee and the 
plaintiff in the suit, so as to enable the devisee under 
the second will, (not being a party to the suit), to 
appeal against the decree ; and an appeal' cause can- 
not be heard before the court of appeal until he is 
made a party in the suit below. In such a case, 
where the suit had been originally instituted 1^ the 
devisor, and upon his death revived by the party 
daiming under the first will, semb. that the proper i 
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course to be adopted by tlie devisee under the second, 
is not (as in this case) to file a supplemental bill, 
praying to have the benefit of the procecdiiij^s in the 
revived suit, but to revive, de rwvot the suit as abated 
on the death of the* devisor, liulands v. Lalouche, 
2 Hligh, sue. PR. Appeai. ; Devisee; ]*ii. Di> 

The case different where a decree is defi-ctivc 
only because incidental parties are not beftue the 
court ; as in the case of an assignment in trust for 
payment of debts, reserving llie surplus if the assignee 
obtains a decree, and afterwards it apjioars that he 
had assigned Ills interest before the deen'e, his assig- 
nees may, by supplemental bill, have the bciierit of 
that decree. JUnh v. Binks, id. 503. hi. 

Application by defendant fur liberty to file a supple- 
mental bill, ill aid of a rehearing, to put in issue evi- 
dence discovered dining and since the hearing, refused, 
the evidence discovere*! being a ileed, and proceedings 
in suits to which the defendant was u parly and must 
have been np])rised of their n.itiire, and by negligence 
lost the beneiit of them as a defence, and the object 
of the supplemental bill being to abandon the original 
defence, and rely on a new one. JUnke v. Foster, 
2 Ball &c B. 457. Lacues ; Hmieahino. 

Upon supplemental bill in nature of a bill of review, 
tlie question always is, not what the phiintilf knew, 
but what, using all due diligence, he mi^ht have 
known, /d. 461. 

After a great lapse of time and the deatlis of par- 
ties, from the residence abroad of the defendant, and 
upon ail affidavit by him and his solicitor, tluit lliey 
had not discovered deeds material for his defence, 
until after issue joined ; leave was given to fi'e a sup- 
plemental bill to put them in issue, and tiicy were 
admitted in evidence upon a rehearing. ihtnwp^Um 
V. O'Brien, 2 Ball & B. 140. LENcrn oc Time ; 
Evidence ; Beheauino. 

In giving leave to file supplemental bills, on the 
grounds of evidence newly discovered, diligence to 
discover them forms an ingiedicrit in the mind of the 
court. Jd. 142. Kvidence. 

Distinction between a bill of review, ami a snp])Ie- 
mental bill in nature of it. If the decree is enrol Icil, 
it is strictly a bill of review ; and prays, that the de- 
cree may be revicwctl and reversed ; if not enrolled, 
the prayer is, that the cause may be reheaid. In 
cither, matter of supplement or revivor may he inlro- 
duced, with the proper piayer. Perry v. Phelips, 
17 Ves. 177. 1*L. Bii.i. ov IIeview. 

Devisee can only revive decree by supplemental 
bill in nature of revivor. Mhitehear v. Jlughes, 
Dick. -283. 

It is not necessary to make the defendants to an 
original bill, parties to a supplemental bill in iiatiinr: 
of a bill of revivor. Jones v. Jones, 3 Aik. 217. 
J*f.. Parties. 

Supplemental bill in nature of review is proper 
where decree is not enrolled. Lewellen v. Muckururih, 
2 Atk. 40. S. C. Barn. 445. 

When sup])lcmcatal bill is brought for new matter 
discovered since hearing of cause, but before decree 
is enrolled, if defendaut is able to show^at there is 
no new matter discovered, he must take advantage of 
it by pica, &c. and cannot insist on it merely at the i 
hearing. Jd, ib, Pii. IIearinc!. 

5. BUI- oj' Beniew — Where it lies — ^teps neces- 
sary Jvr bringing, and by and against whom. 

Decisions on bills of review upon facts newly dis- 
covered have been on new evidence, which, if pro- 
duced in time, would have supported the original caufc ; 
but not applicable w'here the original cause does not 
admit the introduction of the evidence as not being put 
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originally in issue. Btake v. Faster, 2 Ball iSc B. 
462. 

An erroneous result in point of law di.awn by the 
couit from facts apparent on the record, is the proper 
subject of a bill of review for error apparent on the 
decree. A fact inisiiuderstood by the court and not 
introduced into the di'crec may be ground for an ap- 
peal, hut not for a bill of review- O'Brien v. Connor, 
2 r.all 11. 154. Ai'eeai.. 

To a bill of ic.vicw «'iml i-gvcishI for error appaient 
on tlie ilccivc, a jdea of the decree ami a domurrer 
against iipcning the iiiroliment allowed. The facts 
constituting tin- prior not foniiing part of the record of 
the decree, being neither proved or lelicil On at the 
ofiginal hejriiig. Id. 146. J'i.ea of J)i;ciij f. 

Hill of ioview may he also a bill of revivor and sup- 
plement. Perry v.'Phelijh. 17 Ves. 173. 

Error apparent, to support a hill of review, must be 
plain and obvious ; as a deciee. ngninstaii infant with- 
out a day to shew cause: not meiely an erroneous 
judgment ; which miglil lie the .subject of a rc-hearing. 
Id. ib. • 

For a bill of review on newly discovered facts, the 
leave of the court necessary, hi. 177. 

Distinction between a bill of review, ;ind a supple- 
mental hill in nntuie of it. If the deciee is enrolled, 
it is strictly a liill of review ; and prays, that the de- 
cree may he reviewed and rcvcrsiid : if not enrolled, 
the piaycr is, that the cause may he re-hciiid. In 
either, matter of sujipleflient or revivor may he iiitro- 
duccid, with the p'opor p ayer. Id. ib. Pi., Sui*- 

M.IMKNTAT. 1*11,1. IN NAIUKK OF 111* f. OF Bf.VII'.IV. 

JVtilion for leave to file hill of leview, al'lei a dc- 
erco, aifirmed on rchearing, and pending an iipjical to 
the house of lords for ll^c purpose of ini roduciiig evi- 
dence, in ansv'.er to evidence ndiiiitted by surpri/e; 
viz. not in answer to an inlerrogatory, nor tlio subject 
directly in i.ssue, the decice not being made upon that 
evidence, was refused with costs. U'i/lan v. H'i/Zan, 
16 Ves. 72. 

BUI of review, or a supplemental hill in nature of 
review, where the decree has not hccii cnrolleil upon 
new evidence di.scovcn*d since publication, not jier- 
miltcd to introduce a new ca.su of which the party was 
sulficiently ajiprised, to enable itiiii with reasonalde 
diligence to iiave put it upon the rei'onl originally. 
Voiingv. Kei»hly, 16Vcs. 3'?8, 

(j roil lids of hill of i-uvicw ; ciror apjiaiviit ; or new 
evidence discovered since puhlicatioii as to a inaturial 
fact. h/. 350; 

Petition for rehearing or for bill of review, is bad 
for unc'ertuiiitv. Hyde v. Dunne, 2 Anst. 551. Pi.. 

lllTI EARING, PKTniON FOR. 

Though a bill of review cannot in geneial be brought 
lo reverse a decree after twenty years, lliat bar does 
nut apply fi) persons having contingi nt interest, and 
then not e.vistitig, or under disabilities. Lytlon y. Lyl- 
toil, 4 Bro. C, C, 441. Lenctii of Time ; Inteuests 
Contingent. 

It is in the discretion of the court to give leave to 
file a bill of levicw on the di.M-overy of new evidence. 
It was Tcfusud in this case, us it tended to deprive 
creditors of payment of their just debts. Tr}7.<i(>K v. 
Webb, 2 Cox, 3. .Tukiso^ion. 

]\lere injustice is no '^uiid for bill of revi«j^. 
There must be injustice aj.-parcnt on record lo a party 
to suit, for neitlier assignee nor devisee can have re- 
lief by such bill. Though plaintiff i.s confined to 
errors on record, defendant is at libeity to allege every 
matter rolevant to his defeucc, whether in or out of 
recoiti, by way of release, &c. to prevent disturbing 
deiTce. And when pleaded the court is to judge 
whether the matter alleged, is sufficient to pi-eclune 
the plaintiff from the review he seeks. Hnrtirell v. 
Tau n>end, 2 Bio. P, C. 107. S.P. Ulingsbv v. Hale, 
\ Ch. Ci 122. 
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^ Parlios to ilecrec, must all be parlies to bill of re- 
view. hi. ih. Pl. Partif-s. 

J3ill of review for error apparent ^^ill not lie after 
twenty years from tlic making of the decree. The 
time runs from tlic decree, not from tlic iiirolmenU 
Smith V. (J/iii/, Ambl. 645. Li.n«tii of Time. 

nemurrer of length of time, to bill of review after 
twenty-seven vears allowed. Sherrington v. Smith, 

2 Pro. P. C. 62. Ib. 

As to length of time in general, in bar to bill of re- 
view. Sec Kdicards v. Carroll, id. 08. lb. 

Allowance of a debt in the master's report which 
had liccQ obtained by fraud, rectified, the proper mode 
of proceeding being by original bill, not by bill of re- 
view ; and held, that it was not necessary to pray 
specifically, that the act of the court shoiild be set 
aside, ]>laintilT having made a suflicient case to ob- 
tain that relief under the prayer for gcnenil relief. 
]\1unutoH V. Molesworlh, 1 Kden, 18. Pn. Master's 
IIkpokt. 

A bill of review, with matter come to the party's 
knowledge since Ihc^hearing, lies, where the plaintiff 
in the bill has since the hcaniig discovered matter 
which would vary the decree; and where, if such 
matter was known to the other party, he was not in 
conscience obliged to have discovered it to the court. 
For if the matter was known to the other party, and 
such as in conscience he ought to have discovereil, flc 
obtains the dcci-ec by fraud, and it ought to be set 
aside by original bill. Id. 25. Fiiaud, Drcui'E on- 

TAINEU UY. 

Bill of review granted on new matter discovered. 
Portsmouth v. ThJingluwi, 1 Ves. 430. 

Mere negligence or forgetfulness of matter, Sec. is 
no ground for a bill of review, I.udlow v. Macartneii, 
‘2Bro. P.C. 67. 

'I’hcro arc two grounds for review ; one, error on de- 
cree apparent; and tlio other, new matter arising after 
decree, or wliicli could not have been proved when de- 
*!rcc passed, .iiid was unknown to either party, he 
h’ere v. AWris, id. 73. 

Where bill of review is filcil without leave for re- 
versing former decree, specifics errors in decree, and 
rontains original matter, it is irregular. Ilmighion v. 
West, id. 88. 

It is suflicient to entitle a party to a bill of review, 
if the new proof did not come to his knt)wledge till 
after pnbliealion ; or, when by the lulcs of the court 
he could not make use of it. A'orris v. Le Ker.e, 

3 Aik. 35. Bidg. 322. 

If on bill of review facts arc put in issue, the party 
is not obliged to point <iut what will be the effects of 
them, for the court is to make tlie inference of law 
from them, as e.r facto oritur jus. Idm 36. 

Upon application for new bill upon uew^ matter dis- 
covered after decree, it inu.st be shewn to be rdovaiit ; 
for being new matter merely, will not entitle them to 
such a bill. Jiennet v T%e, 2 Atk. .529. 

Bill of review after two trials, and a decree to esta- 
blish the will. Upon discoveiy of new matter another 
trial onlered, and a verdict for the heir at law and the 
former decree reversed. Alt, Geii. v. Turner, Ambl. 
587. 

Bill of review of a deivee of foreclosure was dis- 
ifiissed, wheic it appear^ tho defendant’s agent, at- 
torney and solicitor, had attended the master on his 
behalf, in taking the account under the decree. 
Gould V. Tancred, 2 Atk. 532. 

Leave of the court must be asked, before a bill of 
review for new matter can be filed; otherwise if 
brought to reverse a decree upon .error appearing on 
the face of it. S. C. id. 534. 

* To oblige a man to sign and enrol a decree made 
against himself, in order to eniitle him to bring a bill 
of review, is altogether unnecessary, Stnnduh v, Ked- 
id. 177. 


Where decree has not bgen signed and enrolled, a 
bill in the nature of a biU of review is a pro}>er one. lb. 

'J'he discovery of new matter in being at the time of 
the decree, but not known till after, entitles the party 
to a review. Ib. * 

If a decree be obtained and enrolled, so that the 
cause cannot be reheard, then there is no remedy but 
by bill of review ; which must be on error appearing 
on the face of the decree, or on some new matter, as a 
release or a receipt discovered since. Taylor v. Sharp, 
3P. W.371. 

On every bill of review the plainliflf must deposit 
50/. in order to answer costs ; but no need of leave of 
the court for such bill of review, unless it be founded 
upon new mutter, and then tlie leave of the court is ne- 
cessary, as well as the depositing of 50/. Anon. 
2 P. W. 283. 

After decree for payment of money. IMoncy must 
be paid before bill of review can be brouglit. Bp. of' 
Durham v. Liddell, 2 Bro. P. C. 63. But court 
dispensed with rule upon defendant giving good secu- 
rity Ibr payment of money decreed. Saril v, Darcit^ 

1 Ch.Ca.42. 2 Kieein. 172. 

As to bill of review. 1 Kq. Ab. 81. I Tloll. Ab. 
332. 

A man cannot bring a new bill of review after a 
demurrer allowed to a former bill of review. Pill v. 
Argltiss,^! Vern. 441. Pii. Dkmuruer. 

Plaintiff allowed to bring a bill of review without 
paying the Costs decreed in the original cause, upon 
making oath he was not worth 40/. besides the mutter 
in question. I'itton v. Macclesfield, I Veru. 264. 

2 Frecm. 88. Pit. Paiji*v.u ; I*r. (h)STs. 

DiKiree cannot be varied by original bill. Davis v. 
iMfiier, Dick. 42. 

Bill of review lies, though decree not signed and 
enrolled. Id. ih, 

No limitation of time for bringing a bill of review ; 
yet, after a long acquiescence under a decree, the 
court will not reverse it but upon very apparent errors. 
FUlonv. Macclesfield, 1 Vern. 287. Lexc.th ofTimh, 

Order for dispensing with costs upon bringing a bill 
of review, ought to be set out in the bill. Id. 292. 
Pn. Costs. 

The ])l.iiiitifl* not allowed to bring a bill of review, 
unless he performed the decree, or would swear he 
was unable to do it, and would surrender himself to 
the Fleet, to lie there till the matter on the bill of re- 
view was deteiinined. Williams v. Mellish, 1 Veru. 

upon a bill of review, the party cannot assign for 
error, that any of the matters decreed are contrary to 
the proofs in the cause, but must shew sonic error ap- 
pe^iring in the body of the decree, or new matter dis- 
covered since the cicneie. Id, 166. 

In' a bill of review you may add a supplemental 
bill. Price v. Keyte, I Vern. 135. But see note 
there. 

A bill of review lies not after a demurrer to a for- 
mer bill of review allowed. Dunny v. Filinore, 
1 Vern. 135. S. C. 2 Ch. Ca. 133. Pii. Demurrer. 

Bill of review of a decree by consent, dismissed. 
Webb V. Webb, 3 Swan. 658. Consent. 

A bill of review may be sustained the party in 
whose favour the decree is made, and who enrolled it. 
Vartdebende v. Levingston, 3 Swan. 625. 

If a fact be mistaken at the hearing the decretal 
order, it must be rectified by re-hearing. Combs v. 
Proud, 1 C. C. 54. 2 Free. 182, Fr. Ke-uearinc, 
WHERE granted. - * 

In a bill of review, all things are to be performed 
according to die former decree that do not extinguish 
the right ; otherwise, the non-performance is a good 
plea in bar, as if writings are to be brought into court 
or costs paid, but not to release the right, or make a 
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conveyance, as. that would destroy the right. Fitton 
V. Ld. Maecleijield, 2 Free. 88. iinon. 12 Mod. 343. 

The new matter ought to bo such as may be used 
as evidence of what in issue in the cause. Put- 
lermi v. Slaughter, Amb. *293. Sec contra Anon. 

2 Free. 31. 

There can be no bill of review for any matter subsc- 
c|uent to the decree, as the plaintiff's confession. 
Curtis V. Smallridge, 2 Freem. 178. 1 C. C. 43. 
Where the matters mentioned in the decree as 

! )roved were, in fact, not proved, it is not error to 
bund a bill of review ; for if the fact should be mis- 
taken, it should he remedied by hearing before enroi- 
incnt. Combs v. Vrond, 1 C. C. 54. 2 Free. 182. 

blatter of abatement is not error upon which to 
found a bill of review. Slingsby v. Hale, 1 C. C. 122. 
Ly.Cramborne v. Dalmahoy, 1 C. R. 231. 2 Free. 169. 

A bill of review cannot be filed by tlic party in fa- 
vour of whom the decree was pronounced. G/om* v. 
Porlingtmi, 2 Free. 182. But see S. C. 1 C. C. 53. 
where the demurrer is said to have licen over- ruled, 
and the bill consequently allowed. See also 3 Swan.625. 

The defendant, an infant, appealed, in the house of 
lords, from a decree obtained without examining wit- 
nesses ; and a petition for leave to examine witnesses 
upon the appeal was rejected. This is no objection 
to the appellants bringing a bill of review. Needier 
V. Kentlall, Rep. T. Finch, 468. t 

A bill of review will not lie against those who were 
not parties to the original bill. KL Carlisle v. Gable, 
3 C. R. 94. Ncl. 52. 2 Free. 148. 

6. Bill of llevivor, and Original in Kutureof Bevicor. 

Where, under order in creditor's suit, leave is given 
to file supplemental bill by creditor not party to ori > 
ginal suit, on lichalf of himself and otlicr creditors, to 
have benefit of decree in that suit, plaintiff is entitled 
to same decree, to have benefit of former proceedings, 
as representatives of the original plaintiff would have 
been entitled on bill of revivor. llouUUich v. Done^ 
gall, 1 S. & S. 491. Pn. Decree j Pr. of 
Supplement. 

Defendant to a bill of revivor cannot put new mat- 
ter on lecurd ; which might, if stated in tiic answer 
to the original bill, have produced a different decree; it 
would be impertinent, rlanney v. Tctty, 1 1 Price, 
117. Pl. Answer ; Pl. Imper'iinenck. 

If a bill be not properly a bill of revivor, or if 
plaintiff be not a party entitled to file a bill of revivor, 
the defendant should demur, as, by answeriog. Hie 
waives the objection. Id, ih. 

Suit for specific performan(!e of contract to purchase 
freehold ; defendant had paid several large sums on 
account of the purchase-money, and a considerable 
portion was still due. lie died when cause was at 
issue, leaving real and personal to infant children. 
Plaintifis revived against executors only. Held that 
infant devisees were necessary parties. Suit ordered 
to stand over to amend, in tnat resjiect, by supple- 
mental bill. Townsend v. Champertiowne, 9 Price, 
130. Pl. Parties ; Devisees. 

Statute of limitations cannot be pleaded in bar to a 
bill of revivor, after a decree to account. Kgremont v. 
Hamilton, 1 Ball & B. 531. . Stat. of Limitations ; 
Pl. Plea op Stat. of Limitations ; Pr. Decree 
TO Account. 

Abatement by the death of one of the plaintiffs, te- 
nants in common ; bill of revivor by his representative. 
The survivor, if not co-plaintiff, must be made de- 
fendant. Fallowes v. Williamson, 11 Ves. 306. Pl. 
Parties ; Tenants in Common. 

Flea to bill of revivor for costs which had been 
taxed and ordered to be paid into the bank, over- 
ruled. Hall V. Smith, 1 Bro. C. C. 438. S. C. I 
2 Dick. 649. Pl. Plea ; Costs Taxed. | 


It is a constant rule, tliat matters subsequent to the 
original bill must come by way of supplemental bill 
and revivor. Brown v. Higden, 1 Atk. 291. Bii.l, 
Sui'I'LFSIEXTAL. 

Defendant, as well as plaintiff, may bring a bill of 
revivor. Finch v. Ld. Whu'helsea, 1 Bij. Ab. *2. 
Parties. 

Bill of revivor must show that plaintiff has proved 
testator’s will. Humphreys v. Jncledon, Dick. 38, 

Original bill, in nature of revivor only, thros nut 
open first decree. I'arev. Wordall, 1 Fq. Ab. 83. 
Pii. Dkcuvk. 

Ocdilors admitted to come in may revive. PUt v. 
Bichinonii, id. 3, Pautifs, 

Heir and administrator of intestate must be parties 
to revive a decree for payment of money, and for con- 
veying of lands. Ferrers v. Cherry, iil* Pl, Party . 

Revivor of suit against husbami and wife, on death 
of husband against wife, need nut be by original bill. 
Rnihel v. J Alton, f'ar}^ 70. 

Wife, after death of hushaiidg sucth bill of revivor, 
and good. Parrot v. ]limd(dl, id. 

If one defendant is not charged in hill of revivor, 
ordered he shall be discharged, unless cause shown in 
a day. Heines v. Hay, (>ary, 55. 

* 7. mended BUI. 

Original bill filed to Redeem mortgage., and answer 
put in showing plaintiff had no title to redeem. 
Flaiiitiff afterwards purchases title lo redeem, a»nl 
aiCGiids bill, and proceeds on it. Demurrer to amended 
bill allowed, on ground that it should have been car- 
ried on by supplemental bill ; on application full 
costs were given. Pilkington v, Wignatl, 2 Mad, 
240. Pl. j3EMUUR£R. 

It is not impertiucut in amended bill to set forth 
part of answer by way of pretence, and interrogate as 
to it. Seeley v. Pmhm, 2 Mad. 176. Pi.. laieKUTi- 

NENCE. 

Defendant in his answer stated facts which had oc- 
curred since the filing of the. hill, upon which the 
plaintiff amended his bill, stating facts more i?ill,y, on 
which the defendant pleaded as to part, dctnuired as . 
to other part, and answered as to rest of uincnded bill : 
plea and demurrer overruled. Knight v, Madteics, 

1 Mad. 566. 

An amended bill repeating all the charges and al- 
legations in the original bill, is prolix. Willisy. Evans, 

2 'Ball5:B. 225. 

In a bill for the specific execution of an agreement 
the plaintiff may abandon the agreciiient, and may 
by amended bill, seek to have the benefit of an agree- 
ment, admitted in the answ'cr, and by charging that 
the allegations in the original are equally applicable 
to the agreemerit in the amcndwl hill, may refer to 
them without repealing them, and thereby obtain all 
the benefit of llic evidence slated as ai>plicablc to the 
first agreement. ld» 228. Spec. Peiif. 

To an amended bill, a demurrer as lo so much as 
had not been answered in die answer to the original 
bill, is bad. Mynd v« Francis, 1 Anst. 6» Pl, De- 
murrer. 

8. Cross Bill, 

Rector of M claiming tithes in kind, the occupier 
and landloid filed a cross bill to establish modus pay- 
able to lector of S by the lord of the liberty of wtiich 
the lauds were parcel. It was objected, 1st, That the 
rector of S not disputing the modus, a bill would not 
lie to establish it ; 2d, that the other owners of lands 
in the liberty should have been parties. Bill dismissed. 
Woolaston v. Wright, 3 Anst. 801. Tithes, Modus ; 
Pl. Party. 

Whenever a defendant wants a discovery of a 
X 2 
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in th(! hands of the ])huntifF, he must file a cross bill 
for the pur]>ost\ ;iltliougli l lie deed be rrfrricd to by 
the ori;;:inul bill ;i-, Im Im:; in tin; |il:iintifr.s custody, and 
ready to be prodiieed as iiici oiiit should direct. 

V. CWmr, 2 Cox, lUIb I*h. 1’ju»di.( hon of Dlkos ; 
Disco V F 11 V. 

Where bill |?iavs account, and allowances in that 
account, a defendant may eijually object as if Im had 
filed Ids cross bill. Ay.UtJ' v. iliunv/i/, 2 Aik. 59. 
ArcoiNT. 


9. Bill for Discoreni aud BeUcf genemllv. 

Where specific relief is prayed, the jjround for which 
fails, the jilaiiitilF under the prayer for {jcneral relief 
can have micIi relief only as is consistent wifli the facts 
clearly and fully stated in the bill. Kins v. lioshelt. 
2V.c\J.33. 

\\ here relitif is prayed, and discovery as auxiliary 
only 1(1 tliat relief, if the jjroiiml for relief 1 ails, the dis- 
covery cannot be obyiined. Id. ih. Pr.. l)isco\ i;j: v. 

Brimii ficu: discovery is ineidental to relief. AiisfU 
V. 1 S. iS' S. tl3. Discovi u V. 

PliM to all reliet and part of disi’ovcry, and answer 
to lesl ; plea ovci ruled. Juinos v. Sndsrore, 1 S. t'v 
S. 4. Pi r.A ; Disrovi-uv ; An.swku. 

lint otlierwise if answer had been to matter in biU, 
wideb would have repelled dofenee by pica. Id. ih. 

W benj bill is for discoveiyiin aid of defimcc at law, 
and for equitable r(;li( f, [dea of title in defendant in 
equity to whole bill, thouoli it miirlit bo jrut.d to relief, i 
is bad to discovmy. Cuil v. (hbnldeslont 5 Mad. 428. ! 
Put oveiTuled on appeal, 1 Uuss. 158. Pi.. Pi.j. \ ; ! 
Tiri.r. ; I’l. l)i.scovMtY. 

J<cliof may be bad under tlu;<;cncral praver without 
any partieul.ir praser. W'itliiii.'nm v. Betd, 4 Mad. 
408. Pi„ PiiwMi. 

In a bill for discovery and rcli(;f, a phiiitiff not en- 
tithd to relief is not entitled todiseoveiy. 't’he con- 
verse of the rule will not hold. /Ui, (iv„. v. ibiw«, 

1 Swan. 294. . Di.^covi uv. 

Plainliii not (mlillcd to relief cannot have discovery. 
Jiodlo V. Jfiahi, I \ . iSt Pj. 5;J9. //,. 

'J In; ride that tie' plaintilf heiiij^f entitled to disco- 
very only, and not. lo the relief, a j-encral demurrer 
lies, does not pn ven! a demurrer to ndief giving the 
diseoMuy. To,f> x.Cno, 17\es. 27:3. J*n.Dj.:uuii- 
iti.ii ; Pi.. <i\ i.iiv. 

neimirrcr good to relief is good to discovery sought 
with a view to the lelief. Bu^orv. i^Jellisli, 10 Vcs. 
544. Dr MU It Ki n : UibcovruY. 

-I'lea allowed a.s to the leliof, therefore good to dis- 
covery. also, accoiiling to g«;neial rule. Sniton v. Kl. 
Searhorongh, 9 Vcs. 71. Pi.. Pi.ka j Pl. Disco- 

VKRY. % 

IMicre the plaintilf is entitled to the discovciy he 
seeks in sujiport of an action, a prayer for general re- 
lief, or for relief that is consequential to the prayer for 
dis(!ov(Ty, as an injunction, will not sustain a demur- 
rer. Brandon v. Sands, 2 Vcs. .1. 514. ]*r.. Dis- 
eovF.uY ; Pi.. Dfmohhkji. 

Where a hill prays relief and discovery, the plain- 
tiff being entitled to di^overy only, a gener.U de- 
wpirrer allowed. CoHes ii'f^U'ayne, 4 Pro. C. C. 480. 
Pl. Dihi ovi.iiY ; Pt.. DrsiunRi-.n. 

General deiminer allowed to a bill praying disco- 
very and relief, where the relief is at law. Price v. 
Janies, 2 Pro. C. C, 319. S. C. 2 Dick, 697. lb. 

A bill proper for discovciy only, prays relief, yet a 
general demurrer was ovcrriilcd, but without costs. 
Fry V. Penn, 2 Pro. C.C. 280. Sed uiitcre, see id. 
919. lb. ^ 

ritle of purchase for valuable consideration is a good 
ground of defence, but not for relief. Patterson v. 

AinhI. 293. Vi no. ^ Puiinr. ; Pi. 
auA. ’ 


On bill to discover pssets, equity can also give ndief 
by decreeing payment of debt. Ihuth v. Bcrcical, 
1 Stia. 403, Discovinuy j Jujiispi<;'r. 

10. Bill of Dheove^'yJ . 

A pica that the plaintiff has no interest in the sub- 
ject of the suit, is a good plea to a bill for discovery 
and a commis.su'm. Mendizahd v. Machado, 1 Sim. 
68. Pi.. Pi.i a. 

Pill for discovery of money won at play under 9 
Anne, c. 14. .s. 3. donl lie against common informer 
suing for penalties. Ormc v. CrocJford, 1 M*Clel. 
185. S. C. 13 Price, 376. (i.-iMiNc; Pl. Pau- 

TIFS. 

(^)mmi.ssion to examine abroad is not incidental to 
discovery, thcrcfoie, though court refused discovery, it 
may grunt commission. Thorpe v. Muenntey, 5 -Si ad. 
219. Pn. Commission to kxamini-: Aiino.W). 

On bill for discovery and iujiinctloii to slay pro- 
ccedin«:sat law on l>ill of exirhangi*. and for ddiveiy 
up of hill to be cancelled, and charging fraud, mil an- 
swered by defendant : If discovery obtained would Ikj 
a defence at law', injunction to stay piociiedings was 
refused . but granted to stay execution. Ilnuldilch v. 
A m.s, 8 Price, 689. .Pu. i.\ Kxeii. ; In-iuxciion 'io 
STAY PnocF:Ki)i.\c;s AT Law. 

Hill bjr under- writers for discovery and commission 
lo examine abroad, and injunction to stay pioceedings 
at law iigninst them on policy in meantime, piaxing 
relief, is not a liill for discovery meridy, but for relief, 
ami not demurrable as a bill for discoyi'ry })rayi:ig n;- 
lieffor wbicli there was no equity. Allan v. Copeland , 
8 Price, 622. 

Pill of discovciy must state for what purpose disco- 
VGiy is sought or dcrnuiTahle. Cnrdull v. 
j 6 Mad. 18. 

Where bill* prays relief .against all defendants but 
one, agaiiKsl whom it only prays discovery, he cannot 
after answer, obtain order for costs ; siieli order dis- 
charged. Jt/.f.Vn. v.Jbi/T/i, 4iMad. 178. Pit.Cosis; 
Waivlii. 

After a verdict at law, a bill, with proper charges, 
may be sustained for the discovery of docuineuts ne- 
cessary to a fair decision. Field v. Beaamonl, 1 Swan. 
209. \ ia‘ oic r a r J . a w. 

Seiublc, bill dont lie by purcliascr from contingent 
reinainder-inan, for irisjKtetioii of title deeds in hands 
of tenant for life. Koel v. Il'/iid, 1 Afad. 322. Ti- 
tikDkf.os ; 'I'kn, fou Lij i-; & Hkm.-iMan. 

•Plaintiff entitled todiseoveiy only, praying relief, 
general dcmiiner litjs. Albretcbl v. SusMnan, 2 V. 
^ P. 328. i3£Miiuu]:i{. 

After an order in bankruptcy, for lihcirty to bring an 
action, with special direction for a prodiii'tiou of pa- 
pers, and not to set up the bankruptcy, a bill of dis- 
covery cannot Ihj filed. Cooke v. Marsh, 18 Vcs. 209. 
J*n. Ohokr, ( OF. 

Defendant to a bill of discovery is entitled to the 
costs of the discovery immediately on putting in a full 
answer, and his right to these costs is not waived by 
his subsequently accepting the costs of an amendment, 
nor by his neglecting to serve the plaintiff with the 
order for costs of discovery, until after he has himself 
been served with the order to amend. Coventry v. 
Benllvy, .3 Mer. 677. Pu. Costs. 

'J'hc proper time to pray for costs of discovery is af- 
ter the commission is returned. Banburif . 

9A;^cs. l03. J*k. Costs. 

Equity has no jurisdiction under 9 Anne, c. 14. or 
18 Ci. 2. c. 24. to enforce discovery, prayed by com- 
mon informer, of money won at play. Hollouay v. 
Shalisfwiire, 1 Smith, 121. Juktsdiction. 

Account is consequential uimn discovery, though 
there might be a proceeding at law. Barker v. Dade, 

6 Vcs. 688. .li'HisDif TioN ; AccoirNT. 
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• Plaintiff p^s the costs upon a bill of discovery. 
Simmonthy» f^,^inmird, 4 Vcs. 74ti. Pii. Costs, 

In a bill of discovery to support an actioii by a 
common informer, for money won at play, it is suHi- 
ciont to state that llie defendants, or some of tliem for 
the benefit and on account of all, pljiycd and won. 
In such a bill it is not necessary to stale the nature of 
the action brought ; it is enough to say that an action 
was brought on the statute 9 Anne, to recover the 
money, and to shevv by the facts tliat an action on the 
statute lay. CW/m v. P/n7b>s, 3 Ansi. 843. but this 
is overruled 13 Price, 37t>. S. C. 1 185. 

Gaaiing ; Pi.. Pill. 

A bill for discovery of the contents of a lost deed, 
and to have a new one executed, must bo accoinpanictl 
by an affidavit of the loss of the former. lioolhum v, 
Datcsoii, 3 Anst. 869. Loss or Dkkds. 

A bill lies to have discovery of the consideration of 
a security alleged to be given for money lost at phiy, 
and to have it delivered up. Andrews v. Bern/, 
3 Anst. b'34. 

After judgment by default in an action upon a 
dividend under :i commisssion of bankruptcy, the 
assigiuics filed a bill for discovery, and to have the 
proof of the debt oApumged ; demurrer allowed, tin* 
course being by petition. Clarke, v. Cajnwif 2 Ves. 
.T. Gtib. llANhCY. PuTiTiON ; Pankcv. 

PuoOF. 

Action on bills of exchange j bill to ii.ive them 
delivered up as being given on a gaming Liansactiou ; 
demurrer was overruled. Smnmti v. Francot 2 .-Vrist. 
519. Pi.. DuMvnui ii ; Pu. Di i.iviviiv vi* oi I1 i:j:i)s. 

Mdl against winner of more than 10/. at play must 
state pla'intifF to bo the loser, or that three months 
have elapsed since offence. Hudson v. Davis, 2 Anst. 
504. (Jam I NO. 

Plea of alien enemy is good to a bill for discoveiy. 
.Such a plea stating this nation to be at war with the 
government of I'rancc, and that the plaintiffs are 
Frencliincn aliens, and enemies of the king, is sufli- 
cient. Danhigmi v. Davallou, 2 Anst. 462. Ai.ifn 
Em'-my ; Pi.m. 

If plaintiff is cntilled to the discovery he seeks in 
support of an action ; a prayer for general reliel, or tor 
relief that is consequential to the prayer for discovery, 
as an injunction will not sustiin a demurrer, lirau- 
don V. Sands, 2 Ves. .1. 514. Pi.. ; J*l. JJk- 

MUli 

Jlill for discovery, and a dclivciy of a .settlement 
under which pliiinlilf claimed, and other title deeds 
and possession of the estate ; ileinurrer to all tlic rej|ef, 
and all the discovery, except of the settlement, for 
want of equity, and answer admitting the settlement, 
and otfering to produce it, and tlenyiug that dcfeiul- 
aiit had any other relati\c to plaiutirt”s title, the title 
being legal, the couil would only order the scUleinent 
to bo produced .at the trial ; Itie demurrer, 'llicrcfoie, 
going to all the relief, the defendant had leave to 
amend. limison v. Ashleii, 2 \'cs. .1. 459. Pu 
Answeu, Amk.ndmfnt of ; Pkoimicthin of 

Bill of discovery in aid of an action of covenant ; 
plea, a clause in the articles that any dispute should 
be referred. I*lea overruled, discovery being of course 
while an action is brought and can be maintained. 
Mitchell v, Harris, 2 Vcs. J. 129. 4 Bro. C. C. 31 1. 
Bi.. Plea. 

Where in a suit for tithes, the title to the rectory 
is in issue to a cross bill, prayitig a iliscovery of the 
title, the rector cannot demur, although no other title 
is set up. JSoicuian v. Lygoii, 1 Anst. 4. DEMUiinEu; 
Title. 

A bill for discovery of money, won at play by a 
common informer, will not lie till he has commenced 
some suit for relief. Myud v. Francis, 1 Anst. 5.' 

CuM2UON Im-OUAIEK ; GajMINO. 

On a bill for discovery, the answer of tlic parly in- 
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I lerested cannot ne dispenseil with thougli an infant ; 
and although the person, from whom his father pur- 
chased the right, has answered, and denied any know- 
ledge of the circumstances. Ilardcastle v. Shajto, 
I Anst. 77. Axsweh. 

On bill for discovery and iiijunction, and commis- 
sion abroad, dclcmlaiit held entitled to costs ol dis- 
covery, and injunction as incidental thereto, but costs 
refused to either party, as to comm.ssioii. Lotulva 
Aitsaruuve Cnmp. v. Uankeu, I Anst. 9. Pu* Costs. 

Bulc that plamtiir, in bill of discovery, shall pay 
costs in all esses, is too general ; he ought only whesu 
he files a bill in the first instiiiicc, not here com- 
pelleil to it by deferulaiit's refusal. 11 I'linwnQi v. 
Biufvr, 1 Vcs. .f. 423. (’osts. 

ijpoi%bill by heir at law fordiscovcrin;ii- and deliver- 
ing up or depositing title deeds against peiMuis in 
possession of tliem as executors, and in piisscs»,ioii ot 
llic premises by agifcmeiit willi a tenant by the 
courtsciv, plaintilV iircil not slate every link in bis 
pedigree. Ford w Crning, 1 Ves. .1.72. Jljait at 
Law. • 

Gcucral demurrev allowed to a bill, praying dis- 
covery and relief, where the, relief is al law. /'nV« v. 
James, 2 Bro. C.C. 319. S. (’. 2 Hick. ()il7. Pi.. 
13 KAiv II itr. u ; l*i.. Bemm . 

Whenever a defendant wants a discuvery of a deed 
4n the hands of the pi -iniilF, In: imisT. hh: a (MOss liill 
fnr the purpose, although tlic deed he icreired to by 
[ the original bill, as be/iig in the plainlilVs custody, 

I ami rcatly to be jiroduccd ns the comt slmiihl ilirect. 
Spraggv. Comer, 2 (h>x. 109. i'lt. PuonicTiON of 
Deeds ; (’iioss Bif.i.. 

A bill proper for discovery only prays relief, yet a 
general dcrauncr was overruled, but witliimt costs. 
Fiif v. Fenu, 2 Bro. C. (!J. 280. Sail tfuare. Id, 319. 
1*1.. Demcukeu ; 1*1.. Ki.r.iEF. 

A, being entitlcil under a will to the use of cerlaiii 
articles of plate for her life, pawned them with B, 
who kept an open pawnbrokiT’s shop. J.‘ill was lilctl 
by the ropresentalivrs of the testator after I he death ot 
A, against B for a discovery of ibe parlic.ular articles 
pawned, in order tti enalilc the plaintill to [»i‘ocei;d iu 
an action at law for the recovery ot them. I o ihis^ 
di.scuvcry the defendant p!c ided certain articles ol 
plate were deposited wiili him for ccitaiii sums ol 
nioney hoiiti fide lent and advanced ihi'i'con to A ; 
but he did not, by his plea, ( llioiigli he. did by his 
answer), aver tliat he had no ollic.r niticles ol plate 
in his Tiosscssion. ror this defect in point ol form, 
the plea was oveiTulcil. l»c dcfcndaul iheti insisted 
on the same point, by bis answer in bar to the dis- 
covery ; but the court thought, tliat wheic a plea to a 
bill of discovery was ovcriulcd the dclendant could 
never insist on the same thing hy answer. Jlorne v, 
Barker, 1 Cox, 224. S. C. 1 Bro. C. C. 578, l*j.. 
Pi.ea; J*l. Ax.sweii. 

I Pica of matter, which would be a good piea to the 
action al law, is not a good^ plea licre to a bill for 
discovery leading to legal rebel, tiinitnan v. 'Jay lor, 
2Bro. (J.C. 7. Pl. ]*i.KA. , , 

A demurrer will not lie to a bill merely for a dis- 
covery to enable the plaintill logo to law, on the ground 
that the plaintill'hacl not bipuglit his action. Moodalaif 
V. iMorlon, 1 Bro. C. C« 469. S. C. 2 )3ick. (i|^2. 
Pl. Deaiuuiilk. 

Plea that a writ of right has lieen tried, and <lc- 
tcrinined against the plaintiflf, a good plea for a bill 
of discoveiy of matter relating to the title. J^icesttr 
V, Veri'y, 1 Bro. ('. (.«• 30*5. Pl. i*Li-.A. 

J3ill for account of goods landed al a cerlain quay, 
the plaintiff claiming a right of toll by prescription. 
Defendant denied plaintiff's title, and refused to dis- 
cover the goods: llcld, he was not compellable till 
piaintiJf had cs^ablislled his right at law. Aorihletg 
v,']Aibcombc, Ambl. 612, Tull. 
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Bill against children of discovery ft'r sums ad- 
vanced to them, pendente Hte, by their father, an in- 
solvent executor. It ap{)ears, on the answers, that two 
of them received 500/. each on their marriage, but 
two others received 500/. each for their niaiuteiiaucc. 

It was decreed that the two last should refund, al- 
though they denied knowledge of tlieir father's in- 
solvency. Air/ridgcv./Jopp, Ambl.696. Executor; 
Fjiaudulent Guts. 

Bill by disinherited heir at law to have inspection 
of deeds dismissed without costs. Lfiman v. Alie, 
Ambl. 163. Iliau at Law ; Costs. • 

If heir at law bring bill for discovery, it is not of 
course that he slinll pay costs, but shall be allowctl to 
ninctid and pray inspection of deeds. Id. ih. JIktr 
AT Jmw ; Costs. • 

Bill of discovery lies to aid proceedings here or at 
law, as to a civil right, not indictment or information, 
nor by a lord for discovery whether this or that person 
is capable to answer an heriot. Ld. Montague v. Dud- 
luaut 2 Ves. 398. 

Bill lies to discover the title of a person bringing 
ejectment, and to see if it is not in some other. Mel- i 
c’«//‘v. ilrn’ei/, 1 Ves. 249. Title. 

Abatement after answer to bill of discovery, suit 
cannot be revived. Gould v. liames. Dick. 133. 

Where a bill is brought for the discoveiy of con-« 
cealments of a bankrupt's estate, the court will not 
allow defendants to look into^their depositions taken 
by the commissioners before they put in their answer. 
Jloden v. Delbn, 1 Atk. 289. Bankcv. ; Lvsti-.ction 
tiF Puoceedincs. 

In a bill to stay waste, a plaintiff is not entitled to 
discovery unless he waives the double penally, Bottler 
v. .'l/Zb/gtoR, 3 Atk. 457. Waste; Waiver of Pen- 
alties. 

K(]uity will dismiss bill for discovery of matters 
properly triable at law. GovernorSt 6^0. oJ‘ tens v. 
Uare^ 2 ('oin, 694. 

Defendant voluntarily entered into a bond to pay 
500/., or many M wrthin a twelveinouth. Under 
pretence of reading it, he carried it off without her 
consent. iVl brought her bill which, upon her death, 
was revived by her mother, the plaintiff: Held, that 
the plaintiff Is not only iiititled to a discovery here, 
but rtdief by |)aymcnt of the money with interest from 
the day of filing the original bill. Atkins v. Furr, 

1 Alk.‘287. 

A bill of discovery in aid of the* jurisdiction of the 
ecclesiastical court is not admitted, because they are 
capable of coming at that discovery themselves. Dunn 
V. Coates, 1 Atk. 288. Kcclesiastica i. Court. 

While a suit is depending iii the ecclesiastical court 
for an administration, a bill may be brought for an 
account of the personal estate. Bill is allowed before 
probate, because the ecclesiastical court cannot secure 
the effects in the meantime. Phipps v. Steward, 1 Atk. i 
286. 

Plea of fine and long possession under it, is a good 
bar to bill brought for discovery of deeds, declaiing 
the uses of such line. Holt v. Lowe, 5 Bro. P. C, 569. 
1 'l. Plea. 

On a bill to discover assets, equity can also give 
reli|{f by decreeing paymeitt of debt. Jlealh v. Per- 
viral, 1 Stra. 403. Account; Relief; Jurisdic- 
tion. 

If a hill pray discovery only, a plea to the discoveiy 
and relief is bad. AsMll v. Dawson, Bun. 70. I’l. 
Plea. 

A, remainder-man in tail, in a voluntary settlement, 

^ brings a bill for the discovery of the deed, an^ it ap- 
’ p^aring the entail was discontinued, the court would 
not relieve him. Kelley v. Berry, 2 Vern. 35. Re- 
mainder IN Tail- 

Bill of discovery lies in cquil}^. though for mattdts 


sounding in trust. £. I. Comp, v- Evans, 1 Vem- 
307. . . 

Demurrer to a bill, brought to discover the tenant 
to the praxipe on a voluntaiy conv^ance, allowed. 
Sherhitrne v. Clerk, 1 Vern. 273. • 

Money paid in part, receipts lost. The whole re- 
covcied at law. !No discovery after a verdict. Bar- 
bone v. Brent, 1 Vern. 176. 

Bill to discover who' is tenant of the freehold in 
order to bring a formedon, will not lie. Stapleton v- 
Sherratdy I Vern. 212. 8. C. 2 Ch. Rep. 255. 

] n what cases a man must make oath of the loss of 
dinA, when he brings a bill for relief, or discovery 
touching the deed. Anon, 1 Vern. 59. Anon, id. 
180. Godfrey v. Turner, id. 247. Nicholson v. Pat- 
tison, id. 310." These, and many other cases, arc con- 
ffecting on this point. 1 Ch. Ca. 11- I(/.23i. Deeds 

LOST, JiviIJENCE. 

Bill by an administrator for discovery of the per- 
sonal estate ; it is no bar to the disc:overy that the 
administration is litigated. Wright v. Bucks, 1 Vern. 
106. A TLMIMS IRATO It. 


11. Bill of Interpleader, 

Stakeholder seeking to retain part of stake, cannot 
flic interpleader, but must obtain injunction on order 
for time, pr upon the answer. Mitchell v. Ilayne, 

2 S. & S. 63. Stakeholder. 

Jt is no objection to an interpleading bill, that a 
suit between the same parties, commenced by one of 
the claimants of the fund, is pending. TVtMTiNgtuit v- 
Whelstone, 1 Jac. 202. Pit. Pendente Lite. 

Shciifr levying upon goods, alleged to be in settle- 
ment, cannot maintain a bill of interpleader. Slings- 
by V. Boulton, 1 V. ik B. 334. SiiEiiirF. 

Debtor on death of creditor is bound to pay to his 
representative, and cannot file bill for direction. Dar- 
they V. Wilder, 2 S. /k S. 536. Dector & Cued- 

A bill of interpleader cannot be sustained upon 
equities ; the claims must be founded on legal rights, 
and must refer to precisely the same subject matter, 
and not to collateral demands arisiug out of the right 
immediately in dispute. Barclay v. Curtis, 9 Price, 
661. 

Agent to receive particular monies, is bound to pay 
the same over to pimcipal, notwithstanding claims of 
third person ; thciefore he cannot file bill of inter- 
pleader. Nicholson v. Knowles, 5 Mad. 47. Prin. 
ik Agent. • 

(Mptaiii of ship may file interpleader where parties 
claim adversely under bill of lading. But otherwise, 
where paramount to it. Low v. Henderson, 3 Mad. 
277. Bill of Lading. 

A debtor of the bankrupt cannot support an inter- 
pleading bill against tlic bankrupt and his assignees- 
Harlow v. Crowley, 1 Buck, 273. 

PlaintiiT having parted with the proMrty, cannot 
sustain an interpleading bill against ditTerent claim- 
ants, upon ?.n undertaking to pay over the value to the 
parly entitled. Burnett v. Anderson, 1 Mer. 405. 

It is sufficient to support a bill of interpleader, that 
each of the defendants has a claim to the matter in 
question, although one only can maintain an action at 
law ; the principle being, to prevent a plaintiff from 
being double vexed. It is therefore not necessaiy that 
he sliould have been actually sued. Morgan v. Afor- 
«ac/c, 2Mer. 107- 

Interpleader allowed by a factor against both de- 
fendants residing abroail, and one not appearing- 
The subject, a policy on a caigo lost, for effecting 
which, the plaintiffs claimed to be reimbursed tlieir 
expenses- Martinius v- Heimuih, Coop. 245. Brin. 
& Factor. 

Analogy between bills of interpleader, and to ic- 
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straiu waste. S. C. cited in Stevetistm v. Andersim, 

2 V. fit D. 412. n. ( n, 2nd ISdit. Waste. 

Hill of interpleader by a factor upon opposite claims, 
as principals to the benefit of a policy of insurance 
retained by him, Subject to his expenccs. Jd. ih. 
PniN. & J? Acrron. 

An equitable claim against a legal right of action, 
is a ground of interpleader. 7<i. ih. 

Interpleader; all the defendants but one i-csiding 
out of the jurisdiction in Scotland. The plaintiff after a 
reasonable time, having useil due diligence to bringtliem 
in, being decreed to give up the subject to the only 
defendant appearing ; protected afterwards against the 
others by injunction and, order that service on the 
attorney should be good. Id. ib. 407. Secuiutv ; 

JuRISniCIION. 

Hill of interpleader sustained upon bills of exchange, 
received bv the plaintiff, as agent, to procure payment 
for his principal, in Scotland, to whom they were re- 
mitted, against an order for goods, pursued in an ac* 
tiun of trover by the party wlio so remitted them, and 
by attachment in Scotland hy a creditor of that party. 
Id. ib. Plus. & Acknt ; Hiij. of Kxciiangk. 

Interpleader may he in favour of an insurance com- 
pany against tiie landlord of premises which liavc been 
burnt down, but insured by him and the tenant of the 
pi-emises, under an agreement for a lease, and claim- 
ing therefore a right to have the money laid out in re- 
building the premises. Paris v. Gilliam, Loop. 5(i. 
IssuuANCK ; Landl. & Tf.nast. 

Plaintifl' in a bill of interpleader admits a title 
against himself in all the defendants ; and cannot say, 
that as to some he is a wrong doer. Ulingsby v. Hdu/- 
ton, 1 V. & H. 534. 

Interpleader upon colour of title given to a stran- 
ger. li. T, Cmp. V. Kdu'rtrds, 18 Ves. 37(i. 

Tntci pleader on attorney’s claim of lien uixui a sum 
awarded as damages, under a judgment obtained hy 

the client against the plaintiff. v. BoUon, 

18 Ves. 292. Attouney & Client ; Lien. 

Interpleader upon notice of a variety of claims by 
persons, among whom an entire charge upon an estate 
was split, though no suit instituted, and but one legal 
right of enti'y ; the principle being, not merely lliat 
the payment cannot be safely made, but that the party 
entitled to be discharged by a single paynicut should 
not be harasssed hy a number of suits. Aiigellv. 
lltidden, IS V^es. 244. 

The nile that a tenant cannot compel the landlord 
to interplead, does not prevail wlicie the claim of a 
third person arises by the act of the landlord, sul)^c- 
<iucnt to the coiuiiicncemcnt of the relation of land- 
lord and tenant. Clarhe v. Byrne, 13 Ves. 383. 
La NUT.. & Tenant. 

Devisees filing a bill to establish a will, and carry 
the trusts into execution, have no right to call upon 
persons who claim paramount the will to litigate such 
claims with them. Deromher v. NewcMhnm, 2 Scho. 
& L. 199. Devisee; Will. 

'I'cnant may file interpleader against his landlord, 
where it arises on act of landlord, subsequent to lease. 
Cowtan V. WilUunis, 9 Ves. 107. I^andl. & Te- 
nant. 

A tenant, though threatened with suits at law on a 
title adverse to his landlord’s, cannot make them in- 
terplead, 2$emble. Smith v. Target, 2 Anst. 529. 
Landl. & Tenant. 

^ A tenant cannot file an interpleading bill against 
his landlord. Where one claimant seeks a certain 
rent from the tenant in possession, and the other un- 
liquidated damages for use and occupation, he can- 
not make them interplead. Johnson v. Atkinson, 

3 Anst. 798. Landl. & Tenant. 

Tenant cannot file a bill of interpleader against his 
landlord, on notice of ejectment by a stranger^ under 
a title adverse to that of the landlord. On suspicion 


of collusion, an inquiry into the circumstances was 
diicctod, and the i-c[)orl confirming the fraud, the hill 
was dismissed, with costs to the laiidlord, as l)ctwcen 
attorney and client, U> he paid hy the plaintifl' and his 
solicitor, the latter to shew cause why he should not 
bn struck off the roll. Dnngey v. Angnve, 2 Ves. J. 
303. Landt.. & Tenant. 

Hill of iiiterpleailcr, is where two persons claim of a 
thinl the same debt, or the same duty. Id. 309. 

An interpleading bill never suggests a case. Id. 
31 1. 

To support a bill (»f interpleader by a tenant, two 
persons luiist olaini the same rent in privity of tenure 
and contract, as in the case of mortgagor and mortga- 
gee, trustee and cntuitpn’ trust, Ac. Id. 312. 

A haulier with whom properly was diqmsited for safe 
custody, refused to deliver it to the owner, in f>rison 
under actions brought against him as partner in an 
insolvent mercantile house ; the hanker was then 
served with attachments by the plaintiffs in those ac- 
tions, and held to bail in trover by the owner : Held, 
that he was entitled to relief upo« bill of interpleader ; 
but need not have come into eqxiity ; as at law ho 
would have been discharged on common hail upon 
bringing the deposit into court ; and proceedings in 
the action would have been stayed till the attachments 
were disposed of by the owner of the property, in the 
ftauie of the banker. l.augt‘ton v. Bo^Uton, 2 V^'es. J. 
101 . 

Where money in the •public funds is the subject of 
a suit, to which the bank is made a defendant, the 
court will not, on the application of the bank, make ^ 
any order on the litigating parties to restrain them ' 
fiom proceeding at law against the bank to compel a 
transfer, hut they must file a hill of interpleader. 
Birch V. Ctwbin, 1 (!ox, 144. Hank of Knuland ; 

I NJUNCTiON. 

Hill of interpleader dismissed with costs, where the 
question could be determined in the principal suit. 
Lloyd V, Tench, 2 Ves. 213. 

Affidavit to hill of interpleader need not swear that 
it is at the plaintiff’s own ex{)encc. Mcleulf v. Her* 
vey, 1 V'es. 248, 

An executor, as he is in autre droit, unless he has 
proved testator's will, is not entitled to bring a bill of 
interpleader, till as standing in his ]>1acc ho has made 
himself a debtor ; neither can he declare before pro- 
bate, though he may bring an action. Miiehell v. 
Smart, 3Atk. 606. Lxecutok. 

A demurrer allowed to a hill of interpleader, for 
that no legal step by distress or otherwise had been 
taken. Howland v. Powell, Hidgw. 260. 

Tenant paying rent into chan(!ery is discharged. 
Ablate v. Bettam, ('ary, 46. 

Plaintiff in interpleader, if he behave proiicrly, has 
costs ofWccssful defendant, and latter has them 
again with his own from unsuccessful defendant. 
Hendry v. Key, Dick. 291. 

Plaintiff inust compel defendants to answer, and 
must reply, and have suhjKcna to rejoin, in order that 
defendant may examine witnesses. Jd. ib. 

12. Bills of Peace and Quia Timet. 

A person having in articles of partnership, cove- 
nanted not to tio ccitain acts after a specified period 
of time ; the court will not before the arrival of that 
p^iod, grant an injunction to restrain him from acting 
m breach of his agreement, nor for mischief which is 
no breach at law of the covenant between the pailies. 
Coales V. Cmtes, 6 Mad. 287. Injunction. 

TheJtjUutes providing for the relief of subject, ac- , 
countama who nave equities against the crown, held 
not to be confined to cases where the subject be 
aclunlly sued or impleaded, but he may proceed by 
bill in equity in the first instance, and as it weie 
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miia timet, and that durinj^ the passing his accounts 
before tlie commissioners of audit Coti Ornoke v. Ait. 
Gen., 7 IVi. Hl(>. Sim ., C. .ir ; I’rm m Accocnt- 

ANTS. 

Colonel of a regiment having taken a bond of iii- 
dcinnitv from his agents, with aiiotlicr as sniety, in 
respeefof all cliargcs, iS:c. to \Ahi( h he may become 
liable by their default, the agents having afterwards 
become bankrupt, a-iii gcivermne-'t having given no- 
tice to tin; lepreM'nlalives ot the colonel (deceased) of 
a demaml upon the cohmers estate, by virtue of an 
unliquidated account, a hill by tlic representatives of 
the colonel, against tlie leprescntalives of the surety 
to pay the balance due to government, and also to set 
aside a suflicicnt sum out of their testator's estate to 
answer future I'ontingcnt demands, though iittempted 
to he supported upon the principle of a bill tjni/t 
timet ; dismissed with costs. Autrol/ns v. Dai idson, 
;i iNIcr. OT). 

ll'liere title is defective, and acquiesced in with 
kimu ledge of its being so, then ttie possession is 
fpiioted. //nweev. 1 IV.illik 15. 4'* . Titi.k. 

A covenants, that a specific sum >hoiild lie paid to 
.15, if H survived ; A having aliened part of il; on a hill 
hy 15, A decreed to give scciiiity ti-at it should be 
fnithcnniing. i'lif^ht v. Cnok, 2 \ es. Gl9i Si ci.'- 
JtriY rou Pi:iiF. or Covr. 

Demurrer to bill to establish a right to an oystA 
fishery, as being a matter triable at law, allowed ; the 
dispute being between only twli limls ot manors. JM. 
7'enhttm v. IJerbeit, 2 Atk. 4815. Jvnisnjc’iKiN. 

Wbcie a man sets up an cxcli(sivc right, and the 
persons who contiovcrt it arc numerous, and he <‘a)i- 
iiot by one action at law quiet that right, he may tile 
a bill of peace, and the court will direct an issue to 
dctorminc the right as hetwoen lords of manors and 
their tenants, or tenants of one manor and another. 
S.C. b/. 

A bill of peace p'ayiiig an injunction to stay the 
ilcfendauts, who Imve an interest in the manor of Tun- 
bridge, from pro(‘< ( iling at law against the pluiiitifls, 
for building hou.‘<(s on the manoi without leave, and 
that liny inayaccipt of such a conipcnsation as the 
c.uirt sliaii think reasuiiable. 1 lore the court dis.solvcd 
the injunctioi], CiS it cannot be applied to a.s an arbi- 
tr.itor, nor have siiiy legislative auilioiity, but acts in 
a judleial capacilv. i’oinjcr^ v. I.i(. Aher^nvenntf, 
1 Atk. ^ * 

\\ licie there has liccn a possession of a fislioiy for a 
cunsidrra!»lc length of time, a- person who claims a 
stde ri^jlit to it may bring a bill to be quieted in the 
))osscs^ion, thoiigli be has not e^tablis!led his right at 
iiw ; and it is no objection on demu'ier to such bill, 
that the defendants have distinct rights, for upon an 
i^sue to try the gcncial right, they may at law take 
advantage of their .several t.-xeniptions and distinct 
rights. Miiiioi of York v. Pilkin^ton, 1 Atk. 282. 
S. C. 9 :\lod. 27;5. 

A man who has been in possession of a watcr- 
fioursc sixty years, may bring a bill against a mort- 
gagee. Mho foreclosed ttic equity of rcdcmplion to Ihj 
( luioteii in liis posses.sion, althougli he had not ostab- 
lished hisriglit at law. JUishv* Prcc. Cban. 

530. 

The rourl of chancery may grant a jierpetual injunc- 
tion. after live trials at bar on the. same point, and 
verdicts the same w ay. Kl. Bath v. Siherwia, 10 Mod. 
1. Injunct Pi.hii.tial. 

Voluntary dc. iK•.•(^ in possession may file bill against 
heir at l.aw to i juict bis possession. H'ooJ»ate v. H i od- 
fflge, 1 Kq. All. 1.12. 

. Dili will not lie to ({uiet one in the possesi^pn of a 
pow in a church, though plaintiff before bad a decree 
tiefoie the ordinary for this iiew. Baker v. Chiid, 

'^Ouc gives her sou other la i * - in lieu of Ir.'/s in- 


tailed, and by her will gives the intailed lands to her 
daughter, and takes a bond from he.’ son to permit her 
daughter to enjoy the iiitailed lands. The son dic.s 
liMviiig an infant son, who being in possession of the 
lauds that came in recompense, brings an ejectment 
of the mtailed lands. Dy reason of the infancy of the 
grandson, the bond <*ould not be sued. The daughter 
brings a bill, and is decreed to be quieted in posses- 
sion of the intailed lands, until six monliis after the 
infant comes of -age, and tlica the infant may shew 
cause, 'riiomn^ v. Gyles, 2 Vern. 232. Infant ; 

110. xn; -Mi.KfTiON. 

A seised of lllackncre in tail and Whitcacre in fee, 
by mistake devises the intailed acre, and leaves the 
fee-simple acic to descend ; the devisee upon his bill 
had a decree to enjoy, h/. 233. VVii.i., Mistake. 

Pill of peace for prcvcnling multiplicity of suits, 
pioper. New Klme llos'p. v. Andover, 1 Vein. 2GG. 
lIoH'c V. Brvmsgruve, id. 22. Multum.icttv of 
Suits. 

A'o iiijuncGon to quiet possession, but wdicre the 
parly has been in possession tlime years before tiling 
Ills bill, or where the cause has been heard, and the 
merits determined. Lndif Boine's Case, 1 Vern. 15G. 

A is bound for 15, and has a counter-bond ; equity 
will compel 15 to pay the debt, tliougk A is not sued. 
Btnielagli v. //i'»/c.s, 1 Vern. 190. P«iNC.& Surety. 

Account dciriced between two who had dealings 
only ci'cuitously to avoid inulliplicily of suits. Anon, 
Show. P. (’. 17, PuJVlTV OF OoSTllACT. 

13. Bill to perjnftnale. 

Upon the same principle whem lands arc dcviseil 
by will, and there is no opportunity to prove and 

e. sta!)lisli it at law, a bill to perpetuate te.stimony 
thereto w’ill lie. Anon. Pine. Ucg. 74. 

Demurrer will lie to bill to pe'petiiatc, if it dues not 
slate tliat no av tion can bn immediately Immglit. 
Angell V. An}*ell, 1 S. iV S. 83, I*l. DEMUiiitKit. 

Qn, whctlier equity has jurisdiction to entertain 
bill to perpetuate testimony to claims to a dignity f 

111. Belfast v. Chkheslvr, 2 J. &>V. 439. Diomia ; 

.luni.siijcijON. 

Issue in tail cannot file bill to perpetuate testimony, 
even in case of an iiUail that cannot be barred. Id. ih. 

PSUK IN TAII.. 

A iligniiy is intailcd on A, who dies leaving issue 
tw’o SOUK, 15 and C. To bill filed in lifetime of J 5, 
by his eldest son, for peqictualing testiuumy of Ids 

f. ityer’s inariiage ; dcinuners by eldest son of ( !, who 
was tlcad, and attorney-general, were allowed, id. ih. 
Makuiaok j Issi'i: in tail. 

In a suit to perpetuate testimony, motion fur a fur- 
ther exdininatiuii of witnesses us to the facts lately 
discovered, refused on the ground that a demurrer to 
a supplemental hill fur the same purpose had Ixurn 
allowed. Knight Knight, 1 Jac. 6c W. 165. Pj:. 

lixAMlNATION OF WlTNESShS ; DkMUUREII. 

Landlord may file a bill to perpetuate evidence of a 
ilemund, made under the tenantry act on Ids tenant 
to renew. Keating v. Sparrow, 1 Pall & 1.5, 372. 
Lanul. 6£ Tenant. 

To suppoit a bill to perpetuate testimony the plain- 
tifT must have an intemst ; but the minuteness or re- 
moteness of it is no objection. A meic contingency, 
however near and valuable (with the exception of the 
case of a tvager,) the expectation of issue in tail, heir 
apparent, or next of kin of a lunatic, is not sufficient ; 
therefore a demurrer to a bill by tenant in tail in re- 
mainder and his issue, to perpetuate testimony of the 
validity of his marriage, allowed. Allen v. Allen, 
16 Ves. 130. 

Hill to pci petuate testimony of legitimacy of plain- 
tiff, entitled in remainder in tail, after estate for life. 
Demurrer by 7lh and 8tli in remainder, after plai >- 
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tiflTs and other defendants, all infants, overruled ; any 
interest, however slight, being sufficient. Ld, DursUtf 
V. Jierheletf, 6Ves.25L, 

Next of kin of lunatic, however hopeless his con- 
^ dilion, have no.inteicst whatever in the property, and 
cannot, therefore, restrain bill to perpetuate testimony. 
So heir apparent cannot have a writ de vniire i«- 
s]m\ in life of his ancestor ; but they may contract 
upon their cx}>ect:itioiis, and may perpetuate testimony 
with reference to interest so created. Id, 2(}0. 

■ Bill to |Kir])eiuate will not lie where defendant 
might immediately bar that right. Id. 2()2. 

This court will not t-ikc the least step against a 
purcliaser for valuable coiii-idcration without notice, 
not even to pcr|)etuate testimony against him. Jrrnml 
V. Saimdei's, 2 Ves. .1. 458. Valuaiu.k Consi dila- 
tion ; Vr.Nii. & PuuL'ii. 

A tenant in tail out of possession, cannot bring bill 
to perpetuate testimony. Bradhm v. Ord^‘l Atk. 571. 
Estatk Tail. ‘ 

A man who is in possession of a fishery, may bring 
a bill to examine his witnesses in perpetuam rei 
inemoriam, and establish his right, though he has not 
recovered an affirmance of it at law. Secus, if he is not 
in possession. Dorset v. (nrdlert Tree. Chan. 531. 

Bill will not lie to ]X!rpetuatc testimony, jkc. before 
trial, unless affidavit be made of the witnesses being 
infirm and unable to travel. Phillips v, Carrw, 
11*. W. 117. 

A man cannot bring a bill to examine witnesses in 
in perpetuam rd memoriaih to establish his title, until 
he has made it good by a verdict at law, if he is under 
no impediment of trying his title at law. Parrp v. 
Holers, 1 Vern. 441. 

J)eviscc shall not examine witnesses in per pet man 
rei memorianif to prove a will against a purchabor 
without notice, till the will has been established by a 
verdict at law. ficchinall v. Arnoldy 1 \'ern. 354. 
Drvisr.K j i*i)HCiiASMt. 

lull to perpetuate cannot pray other relief. Anon, 
2 Vent. 3()6. 

A bill to examine witnesses in perpetuam rei memo- 
riutn is not proper, uiitU tin; party has established his 
right at law. Paidet v. Jvffresy I \'ern. 308. 'J’itlh. 

Upon a bill to })cri)ctuate the testimony of witnesses 
touching a right to a way, the plaintiff must set out 
the way exactly in his bill per et trans, as lie ought to 
do in a declaration at law. Hut such a bill ought not 
to be brought for such trivial things, as right of (‘om- 
moii, or for ways or water-courses, or at least not till 
after a recovery at law. Cell v. llauward, 1 Vwn. 
312. Id. 

Hill lies to perpetuate the testimony of witnesses to 
prove a modus ; but 711. if it will lie to establish a 
modus. Somerset v. Folhcrbif ', 1 Vern. 185. Modus. 

A bill will not lie to perpetuate the testimonv of wit- 
nesses to a lunatic’s will in his lifetime, made befoie 
bis lunacry. Sackdlle v. Ayleworlh, 1 \'ern. 105. 
Lunatic ; Will. 

14. Bill for Partition and other Matters. 

A fine and non-claim cannot be pleaded in bar to 
a bill to prevent the setting up of an outstanding 
terra. Leifrh v. Leigh, 1 Sim. 349. Tl. Plla ; 
Fine and Non-claim. 

'J'lie statute of limitations may be pleaded in bar to 
a bill, to prevent the setting up outstanding terms. 
Jermtf v. Best, I Sim, 373. Limit. Stat. of ; Pl. 
Plea. 

The defendant, having sold and conveyed land to 
the plaintiff, suggesting that he had a title, and it 
afterwards appearing that he was not entitled to part, 
the same being an encroachment from a common, 
though no eviction had liappcued, or was lliFeatencd ; 
a bill lies to sot aside the conveyance, and for a return 


of the purchase money, and all expcnces. Kdirards 
M*Leau, Coop. 308. Mis«ki*bi.skntation ; Vend. 
& PuRCH. ; Title, 

Hill for a partition against 'D, D by his answer 
sets up a partition made several years ago, as cvidcncu 
whereof (amongst other things, ) lie states that plaiu- 
tiff acted U}ion a moiety of the premises, as ids several 
estates, and particularly that he nr.ide a lease of part 
thereof to plaintiff amends his bill, making ('a 
piuty, charging, that the lease to him was made under 
circumstances of fraud and im])osition, and piayiiig, as 
against (*, that the lease may be set aside, still pray- 
ing a partition only as against IJ ; demurrer by J), to 
the whole bill, for that it is exhibited against several 
persons, for several and distinct matters, allowed ; 
plaintiff taught first to have filed his bill against C, 
only to impeach the lease. Whalv}/ v. Dawson, 
2Scho. & L. 3f)7. 1*L. I\1l'1.-MF\R101>.SNESS. 

It is suHi(‘ient if the first tenant in tail is a party to a 
I bill of foreclosure. 1{e\inoldy.m v. IWkins, Ambl. 
564. S. ('. 1 Dick. 427. I*j.. Party ; Tenant in 
Tail, and Hi:m.-ma\. • 

Hill fof partition will He as to tithes : demurrer 
overruled. Gibson y. Montfin'l, 1 Vcs. 494. 'riniES. 

On a bill for a partition, plaintiff must shew a title 
I in himself, and not allege generally tliat he is iii pos- 
session of a moiety. Carlwrighl v. Fullenrtf, 2 Aik. 
580. 

A voluntary devisee brings a bill to establish the 
will against one who is not heir at law ; dcfcnd.int by 
answer, edaimed under some ancient scUlcment wiiich 
he could not find, and hoped when lie could, ho 
should have the benefit of it : it was insisted for the 
plaintiff, that the defendant might try his title liy a 
certain time, or in default, that the plaintiif might 
hold and enjoy against, the ilcfendant. I’ill disini.ssed 
with costs. Chir v. Philpolt, 2 Vein, 743. 


111. Dk.murueu. 

1. The Onieral Form, 

*2. Speaking Di'innrrcr, 

3. Where, it lies. 

4. When overruled bif Ansucr. See also Pi., 

Ans\vi-.h, 7. 

1. 'The General Form, 

Demurrer covering loo much, overruled. Wynne 
v. Javkson, I M'Clel. Y . 35. 

Hy demurrer, defendant may assign as many rea- 
sons as ho pleases, why jdalntilfis not entitled by his 
own showing, to relief. Jones v. Frosty 3 Mad. 8. 

S.C. l.lac.4()6. 

(jeiiei!il demurrer will not lie if plaintiff Is on any 
part of his will entitled to relief. S. (’. 3 Alad. 8. 

A general demurrer to part of bill is bad pleading. 
Metcalf V. Broicn, 5 Pri. 560. 

Where defendant demurred generally to bill for 
discovery as to whether he had not deeds, &c. in his 
possession, destructive of his tith*, there lieiog parts of 
the bill which, whatever siiould be the fate of the de- 
muiror, ought to be answered, and the demurrer was 
on that account overruled : the court gave leav« to 
withdiaw and demur particularly, and answer on 
payment of costs, as between party and party. Why- 
man V. Leigh, 6 Pri. 88. 

If tile plaintiif is entitled to any part of the relief 
sought, a demurrer to the whole relief must lie over- 
ruled. An. Gen. v. Brown, 1 Swan. 304. 

A damurrer admits as true what is stated by the bill . 
as matter of fact, not what the plaintiff considers os 
fact, but which is merely inference from matter of 
law. IVilliams v. Steward, 3 Mer. 503. 

Detnurrer covering relief, to which plaintiff was 



784 Demurrer^ general foirm» PLEADING. Demurrer ^ where it lies. 


titled, and not distinctly pointing out what parts of 
of bill were demurred to, and what answered, over- 
ruled. Bohittstm v. Thomson, 2 V. &. 13. 118. S. P. 
Wetherhead v. Hlackhurn, 2 V. & 13. 121. 

Demurrer to whole hill must clearly state parts de- 
murred to. Wetherhead v. ISIachhurn, 2 V. & B. 124. 

Demurrer to so much of a bill us called for a dis- 
covery of rases laid before counsel, and the opinions, 
overruled as coverin;' facts matei ial to the plaintiff’s 
case. Richards v. .fackson, 18 Vcs. 472. Disco- 

VSHY. 

'File rule/ that tlic plaintiff being entitled to disco- 
very only, and not to the relief, a general demurrer 
lies, does not prevent a demurrer to relief, giving the 
discovery. Todd v. Gee, 17 Ves. 273. Pl. Disco- 
vkhy; Pi.. Bkt.if.f. • 

Demurrer not good in part, and bad in part, there- 
fore going to relief, to which the plaintiff was entitled, 
overruled generally ; the plaintiff a purchaser, not 
being barred by a report against the title in another 
.suit, upon a bill against him by the vendors. Jd. Uk 

Demurrer cannot be good in part, and bad in part. 
linker V. Mellish, 11 Ves. 70. 

In an answer and demurrer, the defendant ought to 
specify distinctly what parts of the bill it is intended 
I*) cover by the demurrer. It is informal to say ns 
to so much of the bill as defendant is advised he is 
bound to answer,” and then after answering some parts 
to demur, as to all the rest of the matters charged in 
the bill ; it ought to be precisely stated what parts of 
the hill defendant refuses to answer. Devonsher v. 
Xeu'enham, 2 Scho. 6l L. 199. Pl. Answkiu 

No general rule whctlier demurrer for want of par- 
ties, should state the parties. Utile v« Trice, G Ves. 
781. 

I'he ground of a demurrer must be a short point, 
upon wliicli it is clear the bill would ho dismissed 
with costs at the heating ; therefore, upon a bill by 
assiguees of a bankrujtt, for specific performance of an 
agreement previous to the bankruptcy, to grant a 
iisise, the case consisting of a combination of circum- 
stances, the evidence might sustain the relief, with 
some modification, upon which a demurrer was over- 
ruled. hrooke y. Ileu'iit, 3 Ves. 253. 

Where, in a suit for tithes, the title to the rectory 
is in issue, to a cross bill praying a discoveiy of tlic 
title, the rector ciriiiot demur, although no other title 
IS set up. /ioirmnn v. Ltfgon, 1 Anst. 4. Pl. Dis- 
covi Kv ; 'I'n-i.r. 

'I'o an amended bill, a demurrer as to so much as had 
nut lieen answered in the answer to the original bill, 
is bad. Miind v. Francis, 1 Anst. 6. Pl. Amlnued 
J 3ii.r.. 

.Demurrer to a discovery of a trading overruled; 
a demurrer good if confined to questions as to having 
committed an act of bankruptcy. Chambers v. Thomp- 
son, 4 Bro. C. C. 434. Discovery ; Bankcv.Trad- 

INO. 

IHvcry thing well pleaded is confessed by demurrer. 
K. I. Comp, V. Henmam, 1 Vcs. J. 289. 

i)eiimiTer admits only facts well pleaded, and the 
facts alone without the conclusion of law. Ford v. 
Peering, id. 78. 

A rieferidniit having demurred to a part only of a 
bill,*‘arid then answered other parts, it is no objection 
to the allowance of the demurrer, tliat it is cctually 
applic able to the whole of the bill. Mayor of Dart- 
mouth V. Hetde, 1 Cox, 416. 

There shall not be two demurrers to the same bill, 
but if a demurrer li> the oiiginal bill be overruled, 
there may be a deinurror to the amended bill. Ban- 
•crofy V. IVardonr, 2 Bro. C. C. 66. S. C. Sf Dick. 
67<fc^ 

Whether a demurrer for want of parties should be 
to the whole hill, tpt. I E. L Como, v. Cci/«, 3 Swan. 
142. I’t. PABTIliS. 


A demurrer cannot be good in part, and bad in 
part, as plea may. Knight v. Mosely, Ambl. 176. 

Demurrer sliould precisely distinguish each part of 
the bill demurred to. Chetvtynd v. Lindon, 2 Vcs. 
450. 

Demurrer must abide by the bill ; pleas suggest a ' 
fact to be proved. Browiisword v. Edteards, 2 Ves. 
247. Pi.. Plka. 

As demurrer cannot be good for part, and bad for 
part, it was allowed as to the discovery sought iii re- 
lation to the subornation of perjury, because it had 
been allowed as to the discovery sought concerning 
proccedimxs before tlie delegates. Baker v. Pritchard, 
2 Atk. 389. 

Demurrer must be good in the whole. Huggins v. 
Ftfrfc Building Comjp, id. 44. S. C. Barn. 83. 

A dcnmiTer bail in part is void in lolo ; otherwise, 
as to a plea. EL. Sujjolk v. Green, I Atk. 451. 

Demurring for want of jurisdiction is informal and 
improper ; defendant should plead to the jurisiiiction. 
Roberdea V. Rons, \ Atk. 544. .lunisojciioN ; Pl. 
Plea . 

If a defendant demurs because the bill contains 
several distinct matters against several itcfendants, he 
must, by answer, deny combination if it is charged by 
the bill. Powel v. Arderne, 1 Vern. 416. Pl. An- 
swer. 

Demuirer by witness oven'ulcd, he to pay costs. 
Wariiei v. Dent, Dick. 334. 

Demurrer to bill to periietuatc, and that plaintiff 
could try right then allowed. Korth v. Gray, Dick. 
14. 

General demurrer without any cause stated therein, 
overruled. Dufjield v. Graves, Cary, 87. OJjley v. 
Morgan, Cary, 107. 

2. Speaking Demurrer. 

A speaking demurrer is where a new fact is intro- 
duced, which is necessary to support the demurrer. 
Darks v. Williams, 1 Sim. 5. 

A speaking demurrer is where, by way of argument 
or inference, the demurrer suggested a material fact, 
which was not to be found on the bill. Catoihorn v. 
Chalk, 2 S. & S. 129. 

Demurrer only to what appears on face of the bill, 
else a speaking demurrer. Brownsword v. Edwards, 

2 Vcs. 245. 

Speaking demurrer over-ruled. Edsell v. Buchanan, 

2 Ves. J. 83, 4 Bro. C. C. 254. 

• 

3. Where il lies. 

Where a bill charges a defendant with acts wliich 
would subject him to a criminal ]>roscciition under a 
statute, the defendant need not plead the statute, but 
may demur to tho bill. Fleming v. St, John, 2 Sim. 
181. PL.PT.K.y 

A bill in eriuity does not lie by the assignees of a 
bankrupt against a judgment creditor and the sheriff, 
for monies levied under an execution upon a judgment 
by nil dicit, Mitchell v. Knott, 1 Sim. 497. Bank- 
CY., Assignees in. 

A foreign state may sue in this court ; but where a 
bill was filed by ** The government of the state of Co- 
lombia and Don M. J. Hurtado, a citizen of that 
state, and minister plenipotentiary from the same to 
his Britannic majesty, and now residing at 33, Baker 
street, Portman square, in the county of Middlesex,” 
a general demurrer was allowed to the bill, because 
the description of the plaintiffs did not enable the de- 
fendants to know upon whom process was to be served, 
in case a cross bill were filed. Colmnbian Government 
V. Rothschild, 1 Sim. 94. 

Where a plaiutiflT, by the present practice of the 
court, may obtaiu that relief by petition for which a 
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supplemental bill waa formerly necessaiy, and prefers 
tlie latter course, the supplemental bill is not demur- 
rable, but the proceeding will be taken into considera- 
tion on the question of costs. JJavies v. Willianu, 

1 Sim. 5. Pt.. Supi*t.£M£ntal Bill ; Pr. Costs. 

^ defendant demurring after process of contempt is- 
sued, demurrer ordered off file. Melhr v. Hull, 2 S. 

& S. 321. Contempt ; Pn. Taking Pi .EAOINGS I 
OFF File. 

Bill for delivery of title dcetls, and injunction to ro- 
strain setting up of outstanding term, to which no af- 
fidavit as to title deeds was annexed. Plea ovcr-niled, 
l>ccause it sliould have been confined to so much of 
bill as related to outstanding term, and because that 
part of bill relating to title deeds should have been de- 
murred to for want of alHdavit. Hmk v. Vormev, 

1 S. Ck S. 227. Pl. Plea j Pl. Bill ; Affidavit ; 
Titi.e Deeds. 

An estate being in lease, A enters and receives the 
rents during the continuance of the lease, an<l after- 
wards continues in possession up to a period more 
than twenty years distant from the lime of his entry. 
W ithin twenty years after the expiration of the lease, 
B brings an ejectment, and files a bill for discovery : 
though the ejectment might be maintained at law, a 
demurrer to the discovery is good. Cholmondetey v. 
Clinton, 1 Turn. & 11. 107. 

J^cmuircr to a bill for a general account to^be taken 
of all dealings and transactions between the parses, 
and for an injunction to restrain the defendant from 
toking out execution on a judgment recovered by him 
in an action at law, allowed, on the grounds that the 
statement in the bill did not furnish such a case of 
matter of account between the parties, as to entitle 
the plaintiff to the interference of the court, on tlic 
principles of ec|uity, in that it was nothing more than 
matter of a set-off, or other defence at law ; and if it 
had been a stronger case, the plaintiff, after having 
sudeTcd the action at law to be tried and determined 
at nisi prius, had come too late, t) ask the interference 
of the court. Cooper v. Ilalion, 12 Price, 502. 
A i 'CO u NT ; Set-off. 

Bill by assignees of bankrupt, brought for purpose 
of restraining bankrupt from disputing validity of 
commission by action at law ; not alleging that the 
commission was a valid one, or that the bankrupt 
brought action only with a view to harass his assig- i 
nces; general demurrer allowed. Kirkpatrick v. Den- ' 
nrtt, 1 S, ic S. 408. Bankcy. Assignees in ; 
Pl. Bill. 

Laches in filing bill cannot be taken advantigc nf, 
on arguing demurrer : it should be pleaded. Koss v. 
WilUmghhu, 10 Price, 2. Laches; Length of Time. 

Demurrer will lie to bill to perpetuate, if it does 
not state that no action can be immediately brought. 
Angell V. Angell, 1 S. & S. 83. Pl, Bill to Per- 

i'ETUATE, 

Demurrer will hold only where, if matter alleged 
be taken as true, plaintiff has no title to relief. Pig- 
gott V. Williams, 6 Mad. 96. 

Demurrer to bill, by creditors praying sale of tes- 
tator’s veal estate to pay unsatisfied debts for want of 
Sufficiency of personal, where he had directed his 
debts to be paid by his executors, and devised his real 
estate, on ground that it was not a charge on real es- 
tates, overruled, without prejudice, as being prema- 
ture. Sanderson v. W'harton, 8 Price, 6B0. Cre- 
ditors’ Suit. 

it is good ground of demurrer, that counsel’s signa- 
ture docs not appear on tlie bill. Kirkley v. Burton, 
5 Mad. 378. J'l. Bill ; Signature op Counsel. 

Where witness is made party, merely for the pur- 
pose of discovery, it is demurrable. How v.Best, 5 Mad. 
19. Pl. Discovery ; Pl. Party ; Pr. Witness. 

Wliere, in aid of defence to action for libel, disco- 
very would subject plaintiff at law to indictment, he 


is not bound to answer ; but because bill sought com- 
mission to examine abroad, to which plaintiff in equity 
was entitled, demurrer to whole bill was overruled, 
with lilierly to amend. Thorpe v. Macauley, 5 Mad. 
219. Pl. Discovery as to Criminal Matter. 

Demurrer lies to bill for delivery up of will to be 
cancelled, which has been pronounced bail by eccle- 
siastical court, and is therefore unavailable, and for a 
receiver till letters of administration granted where no 
reason shown why they cannot be immediately taken 
out. Jones v. Frost, 3 Mad. 1. Pii. Receiver ; 
Delivery vv of Deeds, &c. ; Administration. 

General demurrer will not lie to bill against feme 
covert seeking account of monies received under a will 
fraudulently obtained by her, and placed out in secu- 
rities in tnsstees* names, and that the same may be re- 
paid out of her separate estate. Greatley v. Noble, 

3 Mad. 79. Ilusn. & Wife ; Sepaiiatk Kstate. 

Demurrer for want of e(|uity overruled, the plaintiff 
by his will claiming under a settlement stated in bill, 
but which the bill represented as incapable of being 
set forth with certainty, tlie same<being in defendant's 
possession.^ Wright v. Plumpiree, 3 Mad. 481- 

A demumr and answer, filed by a defendant, at- 
tichcd for want of an answer, after orders for time to 
plead, answer, or demur, not demurring alone, oidered 
to be taken off the file. Curzon v. JJe la Zoueh, 
l*Swan, 185. Pn. Time to Answer ; Pn. At- 
tachment; Pn. Taring Pleadings OFF File. 

Original bill filed to i^decm mortgage, and an an- 
swer was put in, showing plaintiff had no title to re- 
deem. Plaintiff afterwards purchases title to redeem, 
and amends bill and process on it. Demurrer to 
I amended bill allowed, on ground that it should have 
licen shown by supplemental bill : on application, full 
costs were given. PiUiinglmh \AVignall, 2 Mad. 240. 
Pi.. Amended Bill. 

Demurrer to a bill by the heir at law for a discovery, 
seeking also relief, allowed ; the relief sought being, 
first, that an issue might be directed to try the (juestion 
in a different county, on an allegation of undue influ- 
eucc, an heir at law nut being entitled to any issue, ex- 
cept by consent, and a bill in equity not lying to 
change the venue ; secondly, for the production of 
title deeds, without its being shown how they can be of 
service in assisting him to recover at law ; thinlly, to 
restrain the defcmbtnt (devisee) from setting up out- 
standing terms, unsupported by allegation tliat there 
are any outstanding terms which may be set up ; 
fourthly, for an injunction to stay waste, &c., and tor 
a receiver, there being no instance of the court so in« 
tci'fering as lietween licir at law and devisee, where 
tlieir adverse rights arc in litigation, and on the 
ground of negligence and delay, the hill having been 
filed more than two years after the deatli of the pre- 
sumed teslator, and no action yet brought, although 
the commission of the alleged acts of waste and de- 
struction stated to have been immediately after his 
death ; Hfthly, that tlie plaintiff may be let into pos- 
session of copyholds uiisurrendered to the use of the 
will, that being mere legal relief, although he might 
have been entitled to the discovery, whether there 
were any copyholds unsurrendcred. The bill also 
going on to pray, in the character of one of the next 
of kin, for an injunction from interfering with the 
personal estate and a receiver, the injunction asked 
TOing for an indefinite period, and no allegation of a 
suit depending in the ecclesiastical court. And al- 
though some of the discovery sought might have been 
proper to be obtained on a bill for discovery only, yet 
the demurrer allowed as to that also, upon the ground 
that, to support a general demurrer to a bill seeking 
discovery and relief, it is sufficient to shew that the 
plaintiff is not entitled to the relief be prays. Jones 
V. Jones, 3 Mer. 161. 

Demurrer to bill for discovery and lebef, if good ai^ 
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to the relief, is good as to the discovery also. Tri/> 
Hams V. Siawnrtl^ 3 Mcr. ftO^. 

Demurrer to bill of discovery, in support of an ac- 
tion to recover the: expenses of the entertainment given 
hy the plaintiff under an agreement with tlic defend- 
ant, to introducx' him to a woman of fortune, with a 
view of marriage, allowed, tiing v. liurv, id. 630. 
Punuo J’oMCv. 

Demurmr by judgment creditor to hill for injunc- 
tion to restraiiriiim from taking out execution on his 
judgment against an estate sold, (before he hud ob- 
tained judgrnoiit) and ineffectually conveyed to a 

S urchaser, (the plaintiff) whereby the legal estate 
escended to the heir at law, overruled. Pi'inr v. 
Penpriize, 4 Price, 99. Injunction Vo stay ICxk- 
curioN. f 

Dcf'cndaiit to an injunction bill, having suffered 
the injunction to go against him upon a dcdinius, the 
lime for answering being expired, although not uiiihjr 
an order for tirne» nor iii eontempt, (juu re, wiictlier he 
may demur alone ; and it seems that he cannot be al- 
lowed to do so. Mmnntls v. Hinmni, 3 ]\Jci*. 304. 
Pn. Time to Answku. 

On bill for specific perfonuance of agreement to 
purchase against husband and wife, in wliicli there was 
a statcinent that wife had separate estate, &c., with 
an interrogatory in support of statement as to the fact, 
demurrer by her allowed to sueh discovery. PmncTs 
V. Wifizellf 1 ]\lad. 258. Hrsi». & Wife; Sei*aiia'jk 
Kstaie; Spec. Peui . ; l)is(‘ovKin. 

tVhevo die objeet of a bill timpl is to jirevent 
the assignees of a bankrupt, pin chaser of estate, from : 
bringing an action to reirover back part of considera- 
tion money remaining due to vemlor, which had been 
paid to him suhsecjuent to act of bankruptcy, on tlie 
ground of his Jiaving waived his equitable lien, hy 
taking a bond for the purchnsc-inorioy, if the bill 
char}^ as a fact, that tiie bond was given as a fuither 
additional or colhitoral security, the (|UG.stioii of l.uv 
cannot bo raiseil on a general demiUTcr. Ih-nkiml v. 
Hoskins, 3 Price, I'xi.h. 31. 

Plea to bill, which is demnrrahle on face of it, 
oveiTiikKl. nun Hi: 1 l\lad. 230. Pi.ka. 

Demurrer of a mariied woman to a bill of disco- 
very against her and her husband, in aid of an action 
Ibr a debt on her aceouni, allowed. Barron v. (b //- 
lumt, .3 \ . iS n. 16.5. Dimcim Kuv ; lirsii. Wife. 

Demurix r by a niortg.igee to a bill by a trustee 
under the will of tin; mortgagor, to carry into execu- 
tion the trusts of the will, without oflciingto nzdeein 
the mortgage, allowed. v. Shewhrnhre^ 

2 Hall \ H. .555. iMoiiTcoi;. ik iMonroi ii, ** 
Demurrer by a baiikiupt to a hill joining him with 
his assignee in charges and ]»rayer for relief, viz. 
the specilii: pcrformaiieo of a contract, previous to his 
bankruptcy, allowed. Whitmnth v. Davis, 1 V. it 
U. 545. Hanmiupi- ; J*l. P.mity. 

Demurrer, that bill stated defendant’s estate with 
uncertainty, viz. that he ** is seised in fw, or other- 
wise well entitled to,” and ore icmis, that reversioner 
was not party, overruled. Baring v. A«s/i, id. 551. 
Pi., hll.l., IJNCEnTAlNTY. 

Plainiiir entitled to discoveiy only praying relief. 
General demurrer lies. Albretcht v. Sumtann, 2 \’. 
& fc. 328. J Ij.sfo viiH V. 

Demurrer u',.<ni the statute of limitations to a hill 
for an account, si.w'mg tlmt no demand was made for 
twelve years. Kw/*?, v. JJotison. 1!) Vvs. 160. Li- 

MITATIUN, StyT, (»1 . 

Counsel or alt .-.ney cannot be called upon to re- 
veal the advice given to the client ; dcniuirer, there- 
fore, overruled as to tile casf ain* allowed as to the 
opinion. Hidiards v. JucUki, iH Ves. 474. Dis- 
covery J Plioi ESSlONAi. Com u.rsrr,. 

Bill- by a bankrupt and the .nssl-necs under an 
IVact, of whicli he aft* r.vaidfr look llie benefit, 


against roprcsen(gtivcs of the deccasetl assignees and 
Olliers for an account of his estate, and various trans- 
actions before and since the bankruptcy, no assignee 
in the bankruptcy being a party, and collusion with 
persons accountable to the estate 'charged against only 
some of the represent ati ves of the assignees. De- 
murrer allowed generally for want of eipiity, and as 
relief might he had by petition in bankruptcy, ore 
ienns, the suit being multifarious, us uniting parties, 
though in some respect coiiuccte.d, having distinct 
interests. Sa.iton v. iJaris, 18 Ves. 72. S. C. 
1 Rose, n. C. 79. Pr.. JMui.TiFAniousNEss ; Pi.. 
Pahtiks. 

Hill following life irisinance, effected hy the plain- 
tilf’s clerk with the plaintiff’s money, procured hy 
embezzlement, and trinsforrcd to the defendants for 
valuable consideration, but with notice. Demurier 
allow'ed, the transaction aniuuiiling to felony hy the 
39 (ieo. 3. c. 85, and therefore not raising a civil 
contract. Secondly, the policies not being the plain- 
tiff’s property, ('lu- v. Suit on, 17 Ves. 329. Ju- 
ui.*iDiCTinN ; Cmiminal Mattmis. 

General demurrer lies, where the plaintifiT, though 
entitled to discovery, is uot entitled to relief. Simar 
V. Crau'ler, id. 216. 

Hill for payment of a promissory note which liad 
been cut in two paits, one being produced, and the 
other allied to be lost, anti offering an indemnity, 
dismissetb as proving the loss, an action might be 
maintained. jl/iusi)p v. Padon, 16 Ves. 430. Hiu. 

OF HxCIlA.NliE, ixc. I.OdT. 


Dcinuncr allowed to a bill by the bank of England 
for an injnmaion against the action of an (‘seentor 
el.iitning a lran.‘<rer of stock. Considering tlie stork 
as .specifically bc'.picatlied (whicli was doubtful) to 
tnisUx's in France ujxm special trusts, if the executor 
cannot maintain the action upon the nature of the 
beejuost, or as having assented, the injunction is iin- 
iieccssary : if he can, upon his title to the. stock, to 
be applied a.s the other property, there is no e(|uilv. 
Bank of England V. Limn, 15 Ves. 569. i tou ; 

iNji’NirriON ; Hank or Hnoeam). 

Hill against a corporation, ti'ustec.s for a charity, 
for a discovery and ii)junetl(m imamst a resolution 
flepriving the plaintiff of his oliJee of schoolmaster, 
charged to haso been procuied by five of the inom- 
bers, iiirliiding the baiiilf, from improper motives, 
with reference to a parliaincnliiiy election. *1)c- 
miin-er by those five, on tlie ground that no title was 
sliew'U to discovery against them, and ore lentis, that 
th^ charge would be ihc suliject of ciiminal prose- 
cution, ov(‘iTulcd. Dnnnnvr v. C'urp. of Chiiipen- 
ham, 14 \'cs. 245, Coucouation ; Pi.. Di.sco- 
VtJlY. 

Demurrer allowed to a hill for discovery and 
injunction against an action, the effect being a con- 
tract for paitinpation in an illegal transaction, the 
result of combination of wholesale grocers, by the 
title of the “ Fruit Club,” acting by a select eoiu- 
mittce, of which liic deiendtinls weic members, to 
purchase all imported fruit, though uot strictly fore- 
stalling, rcgialing, or monopoly. Consin v. Smith, 
13 Ves. 542. Discovery ; FonESTAi.i.iM;, &te. 

If the case, as stated in the bill, docs not eutiilo 
the plaintiff to a decree, a demurrer will lie. Jlo- 
venden v. hd, Aiinesleif, 2S{-li. Cv h. 638. 

A gi;ner.il demurrer holds, wjiere the idaiiiti/I) (•«- 
titled only to disco very, p,ay.s relief also, (iordon v. 
Simkinstm, 1 1 \ i s. 


izcmuiTer good to lelief is good to iliscovcry, sou'dd 

^ V. Mellish, lU \ es. 

544. Keuefj Discveuy. 

Defendant, having applied and obtaiiieil ah order 
tor time to answer, cannot put in an answer and de- 
murrer witlioiit a special case, as the dermnier. bcim^ 
coupled with answer, could not be taken off the file" 
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it was ninvod to expun^ or ovci^lo. • Taiflirr v. 

liner, 18 \'es. 444. Pn. Time to Amsw-eh ; Pn, 
Iakinc; P I. i: a dings off Tile. 

A 1)11 rcau delivered for tlie purpose of repairs to a 
.person who discovered money in a secret drawer, 
which he converted to his own use. This amounts to 
a felony, and upon that ground a demurrer to a bill 
of discovciy was allowed. pir/irrig/it v. Green, 
8 Vcs. 405. DiscovtuY tending to criminate. 

A married woman may demur to n discovery that 
may subject husband to a charge of felony. ItL 
406. Discoveiiv ti.ndino to Criminate; IIusb. 
& AVife. 

Demurrer allowed, the bill not alleging with sufK- 
cient certainty by whom the duties claimed by the 
city of London under letters patent, in res])cct of 
which a discovciy was prayed in aid of an action, 
were payable. Mayor, Ac. ijf London v. Levy, 
8 Vcs. 398. 

yVhere defendant ought to have demurred to the 
jurisdiction, tlic court will make no decree. Sed 
tfum, by cross bill that objection is waived ; see 
title ** \Vaiver.*’ Ihirker v, Dade, 6 Ves. 686. Pii. 

J)fciikk, 

(icneral demurrer lies, the plaintiff being entitled 
to discovery, but not to reliid’. Id. ih. 

*llill by creditors by judgment, who had sued out 
elogits for discovery of ffcehold estates, changing that 
defendant, upon his election as M. P., previously to 
judgments, gave in his (lualification, ami that if the 
estates composing it were conveyed away since, it 
was without consideration. Demurrer as to (|uaiifi- 
cation, &c., and answer as to rest ; but not going to 
charge of conveyance without consiilcration. De- 
murrer was overruled. Monntjord v. Taylor, 6 Ves. 
788. Pl.Di.s(ovi.uy. 

Hill alleging framl as to ([uantity and quality of 
goods sold, not discovered till they were exported to 
America ; that they xvcrc in conscqucnco sold at a 
loss ; and that plaintiff, being threatened with an 
action, paid the original price according to contract, 
under a protest that he would seek relief in equity ; 
and praying an actrount and payment in respect of 
the loss, and a commission to America. Demurrer 
allowed. Kemp v. Tryor, 7 Ves. 237. Acciuits- 
(.'KNCE IIY PAVMliNT. 

2'he rule that if the plaintiff is not entitled to the 
relief, tliough entitled to discovery, a general de- 
murrer holds, docs not preclude the defendant from 
demurring to the relief, and answering as to the 
discovery. /Lw/g/cin w.Lon^den, 8 Ves. 2. J*l. An- 
swer. 

Hill by heir at law against residuary devisees, le- 
gatees, and executors, suggesting a secret trust, un- 
dertaken at the request of testator, either not legally 
declared, or if so, void as to the real estate and 
written aeknowlcdgincnts by defendants of an iii- 
temlcd tiust for charity purposes, the will also by 
ccjual legacies to them, and some particular expres- 
sions importing a trust. A general demurrer to dis- 
covery and relief was overruled. MucldesUm v. Brown, 

6 Ves. 52. J*L. Discovery. 

though plaintiff is entitled to discovery, if he prays 
relief lo which lie is not entitled, demurrer will lie. 
Id. 63. 

-Demurrer allowed to a bill to have a presentation 
to a living upon the next avoidance delivered up, 
charging the defendant with gross misconduct in ob- 
taining it, and in other respects, while a private tutor 
in the family. M*Namara v. — — — , 5 Ves. 824. 
Presentation to Living ; Fraud, undue Influ- 
ence. 

Demurrer by a married woman to a bill of dis- 
covery of transactions with her as agent to her hus- 
band, allowed. Le Terier v. Marg. of Ampach, 

5 Ves. 322. Pl. Discovery ; Husd. & Wife. 


Hill by the K. 1. Comp, elaiiuing from a part- 
owner of* a sliip freighted hy tliem double the sum 
fecTiived hy him for the sale of the command, lo be 
paid or allowed under the cliarter-parly and a bye 
law to tlic company, one moiety to their use, tlie 
other to lie paid or returned to the ]MM‘son wlio siiall 
give tlie eouipany information, ami make proof, the 
deed huiiig, on settling the account, c.iocellcd through 
ignorance of the fact. D.-murier to the discovery, 
because it might subject the defendant to penalty, 
covering not only the direct charge, but also circum- 
stances of mere inducement, as tliu execution and 
cancellation of the deed, and lo the relief generally 
for want of cijuity, and for defect of parlies, viz. the 
other part ow ners, particularly one who executed, 
ami the •informer, was overruled. K, I. Comp, v. 
Aurti-tf, 5 Vcs. J. 173. K. I, Comp.; Discovery 

TENDING 10 FoJIFF.ITUIIE. 

Demurrer, hotli to the discovery and relief, if good 
as to the latter, shall be allowed as lo both, though 
the plaintiff may be entitled to the discovery. Id, 
1 8.5. • 

Demurrer, on the ground of length of time to bill 
for plemption of morigage, is good. Hardy v. Heevei, 
4 \es, 479, l.ENfiTii of Time; Mortgage, He- 

J>K.Ml*T10N OF. 

Demurrer allowed to bill of diseovery, tending to 
Show maintenance of s jit on part of defendant. 

V. Dk, Portland, 8 Hro. 1*. C, 161. I’l., Discovery 

TENDING JO t'DIMINATlf; MAINTENANCE OF SuiT. 

Demurrer allowed to bill, after verdict at law on 
bond, praying discovery, if consideration was not an 
illicit connexion, and if defendant ivas not guilty of 
a general incontinence. Franco v. Bolton, 3 Ves. 
368. Pl. Discovery tending lo criminaii: ; Hond 

EX 'llJRPl CAUSA. 

A covenanted servant of the Kast India Company, 
being senior merchant, and acting as ageait of com- 
pany, ns resident or chief at one of their factories, is 
incapable of forming any contract whatsoever in which 
the company is interested so as to derive pioiit to 
himself or any otherwise however than for the prolit,&c. 
of the company. And if such contract he actually 
made between him, as a merchant dealing for himself, 
and the (^mipaiiy's boaid of tiade in India, in which, 
undue advantage is taken by him by means of his 
knowledge and influence as resident at the factory, 
he cannot demur generally on the groimil of want of 
eijuity lo a bill for discovery and rclit:f by the Com- 
pany. Ilinchman v. hi, J, ('amp., 8 llro. T. C. 85. 
Pl., Discovery tending to i'iu.minate ; Principal 
& Agent. 

Hill by a partner, under a parol agreement, charg- 
ing misconduct in the other partner, and praying a 
dissolution, account and injunction from executing 
securitie:f in the name of the hrni ; demurrer to prayer 
for a ilissolution, because there was no writing be- 
tween them ; overruled. Master v. Kirlon, 3 Ves, 
74. Partnlrsiiip. 

After twenty years’ possession and a descent cast, 
the heir at law, of furiner owner, filed bill of discovery 
of title of oirciipanf, suggesting pretended devise from 
his ancestor. Demurrer allowed. Mutlow v. StniUi, 

3 Anst. 709. Discovery; Title; Length of 
Time. ^ 

-Hill charging that the defendants had got the title 
deeds, and mixed the boundaries, prayed a discoveiy, 
possession, and an account ; demurrer allowed. Loker 
v. Holle, 3 \'es. 4. 

Hill prayed that the defendant might state the par- 
ticulars of his jpedigrec as heir, and of the births, 
baptisms, marriages, deaths, or burials ; demurrer 
allowed. Joy v, Kekewich, 2 Ves. J. 679. Title ; ' 
Pl. Discovery. 

Action on bills of exchange; bill lo have them 
delivered up, as being given on a gaming transaction ; 
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a demurrer was overruled, ^ewmati v. Franco^ 2 Anst. 
619. Pu. Delivery up op Deeds ; Pl. Discovery 

TENDING TO CRIMINATE. 

Demurrer for cause that plantifF lias remedy at law 
will not be entertained if remedy there he doubtful or 
difficult. O'Brien v. Irwini 1 Uidg. L. & S. 361. 

.lURlSDICTlON. 

Where statute oflimitation had run against recovery 
of penalty for usury, the usurer cannot protect himself 
from discovery by demurrer founded on liability of 
subjecting himself to forfeiture. Talbot v. Smith, 

1 Ridg. L. & S. 360. Usury ; Discovery ; Stat. 
OP Limitation. 

Plaintiffs, having brought an action against the de- 
fendant to recover payments made for insuring lotteiy 
tickets, prayed a discovery and account, c4eriiig to 
allow payments made by the defendant ; as the de- 
fendant could not have that advantage at law, a 
demurrer was overruled. Brandon v. Johnson, 2 Yes. 
J.316. Pl. Discovery ; Account. 

Where the plaintiff is entitled to the discovery he 
seeks in support of an action, a prayer for general re- 
lief, or for relief, that is consequeutial to the prayer 
for discovery, as an injunction, will not sustain a de- 
murrer. Brandon v. Sands, 2 Vcs. J. 614. Pl. 
Discovery ; Pi» Relief. 

Joint and separate demands by the same bill, de- 
murrer allowed. Qunre whether the clause in statuti 
8 Geo. 2. c. 17. directing that the date and name 
shall be engraved on each print, relates to the pe- 
nalties only, or whether that is necessary to maintain 
the exclusive property, if so, whether it ought to ap- 

S iar on the bill. Ilatrison v. i/ogg, id. 322. Pl. 

ILL. 

Where a bill prays relief and discovery, the plain- 
tiff being entitled to discovery only, a general de- 
murrer allowed. CoHis v. SiLaifne, 4 liro. C. C. 480. 
Pl. Relief & Dis<’ovi:i{y. 

Demurrer to bill for dower overruled, though it 
stated no impediment to succeeding at law. Mundti 
V. Mtnidif, id. 294. Vide S. C. 2 Ves. J. 122. 128. 
&c. Dower; Jurisdiction. 

Demurrer lies where it is clear that taking the 
charges to bo true, the bill would be dismissed at the 
hearing, l^ttrrson v. Mair, 2\ es. J. 95. S. C. 
4 JJro. C. C. 270. 

Demurrer to a cross bill to have an u.suitous secu- 
rity deliveied up, not offering to pay the sum really 
due, allowed. Mason v. Oanlinei', 4 ilro. C. C. 436. 
Usury; Pl. Hill. 

Demurrer of another c;ausc pending, overruled ; 
the cause depending being sucdi as would not be 
effeedve, and the pTe.seut bill making new parties. 
Law v. id. 60. Lis Pendens. 

'J'estatrix gave the residue of her personal estate to 
trustees, to ** cause to be elected ancl built aMwelling 
house to be appropriated for the use of a school- 
house.'* To a Dill praying that the charity might lie 
carried into effect, a demurrer that the charitable le- 
gacies were void allowed. AtL Clen. v. Nash, 3 Pro. 
C. 588. Mortmain. 

One of sworn clerks of chancciy files bill against 
all the six clerks, praying that agicement between 
them regulating practice might be set aside, order of 
masVir of rolls rescinded, and other regulations es- 
tablished. Demurrer allowed, that plaintiff had 
shown no title for court to interfere. iJill v. Sewell, 
2Bro.P.C.541. 

Demurrer allowed, the bill not connecting the fraud 
with the transaction sufficiently. E. L Comp. v. 
Hensham, 1 Ves. J. 287. Pl. Bill. 

. Where a bill seeks discovery of matter that the de- 
fendant is not obliged to answer, he must take the 
benefit of it by demurrer. Selhy Selby, 4 Bro. 
C.C. 11. Pl. Discovery. 

Demurrer to a bill charging fraud in a misrepre* 


sentation of the yaluc of an estate to vendor on the 
ground that the transaction was twenty-seven years 
old, and bud been confirmed by a deed tw'cnty- three 
years since, disallowed. Deloraine v. Browne, 3 Bro. 
C. C. 633. Lenoiu of Time. 

Courts of equity have a current jurisdiction with 
courts of law in cases of fraud, and, therefore, a de- 
murrer for want of equity will not He to a bill praying 
relief against a fraudulent policy of insurance. Sow- 
erby v. Warden, 2 Cox, 268. Jurisdiction ; Fraud. 

A mother gives a promissory note to a trustee for 
the benefit of a child of which she is cncicnt. This 
not sufficiently nndum pactum for the court to allow a 
demurrer to a bill by the child, and tho trustee to have 
it carried into execution. Selon v. Seton, 2 Bro. C. C. 
610. Nudum Pactum. 

General demurrer allowed to a bill praying dis- 
covery and relief where the relief is at law. Price v. 
James, id. 319. S. C. 2 Dick. 697. Pl. Relief ; 
Pl. Discovery. 

I’laintiff claimed as heir at law of A, stating that 
one person through whom she had made title had 
three sons, and that she claimed under the second 
son, but without alleging that the first son died with- 
out issue. Demurrer, “ for that the plaintiff had not 
by her hill sufficiently stated the pedigree by which 
she made title," was overruled. Delome v. Hollings- 
wtrrih, 1 Cox, 421. Pl. Title. 

The bill stated that a testator intended to republish 
his will, hut was prevented from so doing by the fraud 
of the heir at law. A demurrer to so much of the 
bill as required him to discover whether the testator 
did not intend to republish his will, was, under these 
chuunistances, overruled. Dixon v. Olmiiis, id. 414. 
Pl. Discovery. 

A bill proper for discovery only prays relief, yet a 
general demurrer was overruled, but without costs. 
Fry V. Penn, 2 Bro. C. C. 280. Sed qiiare, see id. 
319. Pl. Relief ; Pi.. Discoveiiy. 

Promise to renew a lease in consequence of money 
already laid nut is iiiuhim pactum, and will not be spe- 
cifically performed, and money laid out afterwards 
will not vary it ; on this ground a demurrer allowed. 
Bobertsm v. St. John, id. 140. Lease, Renew'al ; 
Consideration. 

Bill by next of kin, intended legatee, in an un- 
executed testamentary paper before probate or ad- 
ministration obtained against the executor in a former 
will for an acccnint of personal estate of testator (al- 
leging fraud, collusion, &c.) Defendant demurs. 
Demurrer overruled. Morgan v. Harris, 2 Bro. C. C. 
121. Account. 

Demurrer to a bill for an injunction to restrain in- 
jury to fish-ponds, overruled. The court also in this 
case restrained a tenant from building so as to inter- 
rupt his landlord's prospect. Bathurst v. Burden, 
id. 64. Injunction against Waste, &c. 

Bill stated the plaintiff to he lessee of an ancient 
mill, and that defendant had erected flood-gates and 
other works on tlie river which obstructed plaintifiTs 
mill, and prayed that defendant might be decreed to 
pull down these works, and he restrained from erect- 
ing new ones, such works having been erected above 
three years. Such a bill will not lie until the right 
be established at law, and a demurrer for want of 
equity is good. Wellor v. Smeaton, 1 Cox, 102. 
Title; Nuisance. 

A demurrer will not lie to a bill merely for a dis- 
covery to enable the plaintiff to go to law, on the 
ground that the plaintiff had not brought his action. 
Moodaly v. Morton, 1 Bro. C. C. 469. 8* C. 2 Dick. 
652. iPL. Discovery. 

Demurrer to a bill against the East India compimy 
and their secretary, praying a commission to examine 
witnesses in India, and that the defendants might 
discover by what authority plainriflT was dispossessed 



Demurrer^ 


PLEADING. 


where it lies. 


789 


of a lease for supplying Madras with tobacco (tlic 
plaintiffs intending to bring an action)* ovenulcd. 
Id. ih. 

Bill to be quieted in possession of a milli and that 
^ defendants might pull down works about it, and be 
restricted from erecting others. Demurrer, because 
plaintiff had not established his right at law, allowed. 
Weller v. Smeatm^ I Bro. C. C. 472. Title. 

Demurrer w'ill not lie to a bill stating a sale of the 
office of secondary to Wood-street compter, and pray- 
ing an account of the profits of the office ; for, upon 
demurrer, the nature of the office docs not appear, 
nor, consequently, whether such a sale is illegal under 
stat. 5 & 6 £d. 6. Demurrer to the whole bill, with 
an exception to a small part, may be good in point 
of fonn. IHclis v. liaiHCMk, I Cox, 40. Sale of 
Offices. 

\V devised to his wife for life, remainder to trustees 
to preserve contingent remainders; remainder to £ 
for life ; remainder to trustees, vt supra ; remainder 
to the heirs of her body ; remainder over. In a sub- 
sequent clause he declared his intention that £ should 
have only a life estate. Upon a bill filed by the re- 
mainder-man for a convcyaucG in which K should take 
only a life estate, it was demurred to, and the demurrer 
allowed, because these arc all legal estates. 7'hong 
V. Bedford^ 1 Bro. C. C. 313. J uiusuictiun ; Will 
C. OF. 

Upon quare impedit brought against the plaintiff, 
.he filed the present bill to discover whether the clerk 
presented to him by defendant had not given a gene- 
ral bond of resignation in order to set up that bond 
as a defence at law for having refused him institution. 
To this bill defendant demurred, 1st, on account of 
legality of such bond ; 2iid1y, that the discovery was 
immaterial. Demurrer ovcniiled. Bp. Ijnuhn v. 
Fytche, id. 96. Pl. Discovery tending to Cri- 
minate. 

Motion to discharge a demurrer after motion for 
time to plead answer or demur not demurring alone, 
granted the answer only, denying combination. Lee 
v. Pascoe, id. 78. Pl. Time to Answer, &tc. 

Demurrer to a bill for specific performance of an 
agreement, insisting on the statute of frauds, overruled 
on the merits. Howard v. Okenver, 3 Swan. 421. 
Si AT. OF Frauds ; Sffc. Pkrf. 

V'^alidity of leases is triable at law; therefore, 
bill to set lease aside demurrable. Hutchinson v. 
(hnnble, 2 Uro. P. C. 518. Lease. 

By tlfO known law of the land, no alien born can 
take by grant, devise or other purchase, any free|)oid 
or chattels real fur his own benefit; but can and 
does, in such cases, take for the benefit of the crown ; 
yet this disability, being neither a penalty or forfeiture, 
the alien cannot demur to an information filed for dis- 
covering tlie place of his birth, in order to establish 
the fact of alienage. Duplessis v. Att. Gen. 1 Bro. 
P. C. 415. S. C. 2 Ves. 286. Pl. Discovery tend- 
ing TO Forfeiture ; Alien. 

An information is filed by the Attorney-general 
apinst A and B for a discovery of the place of their 
birth, charging them to be aliens. Demurrer, 1st, to 
jurisdiction of equity ; 2nd, that the defendants were 
not bound to betray their own title, and, therefore, the 
king was not entitled to the discovery prayed. De- 
murrer overruled. The known method of recovering 
estates, held by aliens, for the benefit of the crown, is 
by a commission under the great seal, to enquire into 
the facts ; and, on the inquest finding them, to seize 
the estate into the king's hands. And, in order to 
prove facts, the king has the same right to a dis- 
coveiy, by the assistance of a court of equity, as the 
subject has, and founded on the same principle of 
justice, viz. that it is in general gainst conscience 
for siny one to enjoy the property of anotlier Iw con- 
eealing his right. Id. 419. 


Demurrer to discovery, for that plaintiff has not 
made such a case as entitles him to such discovery ; 
on arguing the demurrer the court being of opinion 
the plaintiff was not entitled to relief, allowed the de- 
murrer, though it was to the discoveiy only. Jefferys 
v. Baldwin, Ambl. 164. Discovery. 

Though parties may demur to discover any thfng 
which may prove illicit cohabitation, or what may 
subject them to pains, penalties, or ecclesiastical cen- 
sures, ^cc., a charge against persons of a conspiracy 
or attempt to set up a bastard child, is not demurrable 
unto, not being per sc an indictable uflence. Chetwynd 
V. Lindon, 2 Ves. 45U. Pl. Discovery tending 
TO Criminate. 

On a bill to set aside a usurious contract, defend- 
ant ma> demur to a discovery of what interest he 
agreed to take, fur he cannot set forth that without 
discovering the very interest he has taken. Chtnincey 
V. Tahourden, 2 Atk. 393. Pl. Discovery ; Usury. 

Demurrer to injunction as to a mandamus allowed ; 
so to iudictinent, information, or prohibition. Ld. 
Montague v. Diidman, 2 Ves. 396. 

A demurrer may be put in after a plea is overruled. 
E. 1. Comp. V. Campbell, 1 Ves. 246. Pii. Plea 

OVERRULED. 

Demurrer to information as subjecting defendant to 
pains and penalties. Id. 246. Pl. Discovery 

TENDINO TO CUIMINVIE. 

Demurrer lies to a bill for discovery of an assign- 
ment of a lease without^iccnce, if it docs not expressly 
waive the forfeiture. UA'hridge v. Starrland, I Ves. 
56. Pl. Discovery tending to Forfkiturr ; 
Covenant, Breach of. 

Demurrer allowed to a hill for payment of wages 
of knights of a shire, the remedy being at common 
law. Shepherd v. Cotton, 1 Ves. 38, 

J^emurrer to discovery of defendant's title under a 
settlement, in contradiction to which plaintiff claimed, 
overruled, being unsuppoilcd either by answer or plea 
to a specific charge in the bill. Stroud v. Deacon, 

1 Vos. 37. Pl. Disr.ovKiiY. 

Whore the bill was fur discovery, and to perpetuate 
testimony, and plaintiff amended by striking out the 
discovery and relief, but the bill, in praying process, 
prayed that defendant might abide sucii orilur and de- 
cree as the court should think proper ; it was held a 
bill for relief, and a demurier was allowed. Roses. 
Gunnel, 3 Atk. 439. Prayer for Bki.iep. 

Defendant having examined B, his clerk, in court, 
plaintiff exhibited interrogatories to cross-examine him, 
to which he demurred, for that he knew nothing, but 
as defendant’s clerk in court or agent ; demurrer over- 
ruled, as covering too much, for it ought to conclude 
that he knew nothing but by the information of his 
client. Vaillant v. Dodimead, 2 Atk. 524. Prg- 
fkssionXl Secresy ; Pu. Cross-examination. 

Where at law the party calls upon his attorney for 
a witness, the other side may cross-examine him to the 
point in the cause. S. C. Jh, 

Counsellor, solicitor, or attorney, may be privileged 
from being examined in such cases, but not an agent. 
Id. ib. 

Demurrer to examination as being counsel for the 
opposite party was ovcriuled, for that what he knew 
was as conveyancer only. S. C. Ih. 0 

A, by will, gave an estate to his wife, dur. viduat. 
with a limitation over, incase of her second marriage. 
The remainder-man brought a bill for discovery of her 
second marriage, to which she demurred, as subject- 
ing her to a forfeiture. Demurrer overrule, for this is 
not a condition, but a limitation over of an estate, and 
therefore no forfeiture. If it had been a condition for. 
the breach of which a forfeitare would have been in- 
curred, such a demurrer would have been allowed. 
Chauneey v. Tahourden, 2 Atk. 392, 393* Ft. Dis- 
covery TENDING TO FORFEITURE. 



790 


Demurrer^ 


PLEADING. where overruled by answer. 


Bill by executor for iliscovery of ilcfemlant's mar- 
riage, who demiirrcd as it would be a forfeiture of her 
legacy, wbicli was pivon conditionally, if she married 
with consent of trustees under the will. IJciniiner 
allowed, as she caiinot answer the nianiagc without 
shewing, at the sanio time, it was against consent. 
S. C. Ih, 

Demurrer w'ill lie to bill brought to discover whe- 
ther there is such a person, or where he is, in order 
only to make him a party. Dinelfif v. Dineley, 2 Atk. 
394. 1*1.. Discovrnv. 

Hill hioughl hy principal to discover what goods 
defendant bought of hi^ agent ; be demnrivd, for that 
be was not obliged to set out what gain he had made 
by retail ; demurrer overruled. LUset v. Heave, 

2 Atk. ;19 1. lb, ^ 

AVhocver comes here for an account of rents and 

prohls, prays a discovery as incident to it, and for that 
rea.soti a defendant cannot demur and plead to the 
.same matter. Dormer v. Hortesettc, 2 Atk. 2H2. See 
() A cs. 29(1. S. C. Illdgw. 17(). 

A man who demurs at law demurs in chief, and it 
is a perpetual bar if judgment should he against him, 
but if a demurrer overruled, here a delemlaut may 
insist afterwards upon the same thing hy his answer. 
S.(3. lb. 

A plea may staml for part, and he ovcrruh7d hir 
part; otherwise ns (o a dennnrer. S.C. 1b. 

A liter the time for answering is expin'd, a defendant 
cannot file a general dcinnii'Cl'. Cmseret v. Tollell, 

3 Swan. 683. 

Alter an attachment for not answering, the court 
allowed the defendant to file an answer and demurrer* 
id. 684. 

AVhere defoudunt has iinswcred to a discovciy, he 
cannot afterwards deinur. Abraham v. /iodgscii, 

2 Atk. 157. 

Though dofcmlant answer to the disccu'Tv, }C‘f he 
may demur to the relief. Jb, See 9 I’lice, 259. 
Mitf.Vl. 171 I \ ( in. 463. 

A hill is brou^lit hy a. hud of a inininr to iccoxet a 
fine for acojiylioid, on a suggestion that the defemtaiit 
was admitted hy altoriiey, hut somctiims jnetend.s the 
attorney had no anthoiity to lake sm*ii admittance. 
’J’he defendant .insvvcrs as to a pait, ami demurs as to 
relief; the deimmer imld enod. Am-//i \. i 

3I*.\V.II«. " I 

Defcndai!; cann* it plead ami ili.mur tt» 5.ainc part of 
bill. Coll if V. I. alter, I Ah. 43. I'l.. I.*i i:\. 

If hill in e»|nily Imiught in Duchy coml, to lecover 
lands granted hv the crow ii, omil to aver lir.il the lands 
lie within the limits of the duchy, it is good cause of 
demurrer. 1 .<i. Caaiii}ishii’i> cus^v, 9:Mod,!)5. 

A is indiditcil to i> ; ft outlaws A and having 
goods of A*s in his hands, it brings a hill against C, 
to discover what goods of A, (.' Iras in his Uiuds ; (' 
may demur, for that Jl makes no title to the goods, as 
having no grant from the crown, also for tliat the al- 

toriiey-gciieral ought to he made a parly. v. 

Bromley, 2 1*. W. 269. OuicAwm : l*i. Disco- 
vj:nY. 

A will w'as proved in spiritual eouit, hut executor 
of former will hi ought bill in cijuily to discover by 
what means the latter v^ill was obtained, and whether 
tes^tor was not incapable, or imposed njion, and for 
account. Dcinurier to jurisdiction overruled, /lii- 
drexrs v. Foo:is, 2 Uro. 1*. C.504. AVii.l, l*nooi- or. 

C.'asc of a plainliir claiming under a will, where it 
is apparent, mion the construction of it, that he has no 
title. Demurrer allowed. Jieech v. Cm//, rrec. 
Chan. 588. 

Bill to establish a right of common, and to set aside 
foyiner decrees ; demnrn^r, for that, if there had been 
error, a bill of review should have been brought ; de- 
murrer allowed. J.il, Cramille v. Bamsileu, lluiib. 
56. l*«.DECIii:i: SLITlNCi AblllE. 


Bill to be relieved against an award made by .some 
of the members of the E. T. (/ompany, and those rneni- 
bers and the arbitmtois are made defendants, tliey 
may demur to the whole bill without answciingto the 
fraud, for the plaintilf havtf no decree against 
them, nor can their answer be 'ead a-;ainst tlic com- 
pany, blit they ought to he examined as witnesses. 
Dr, ISteirard A'. E. J, Comp, 2 Yern. 380. S. C. 
9 Mod 387. Pi.. Answ ku. 

Bill bioiight by an obligee in a bond against tlie 
heir of the obligor, for a satisfaction of the debts out 
of assets, but it is not shewn that the heir Avas not 
bound in the bond ; a good cause of demurrer. 
Cro.vsi.uiix V. Honor, 1 Vein. 180. 

ISio good cause of dcimiiTcr that an executor is not 
a pailv, when plaintiff alleges in his bill he knows 
not Aviio is executor, and prays defendant may disco- 
A'er him. Bou'ye.rv. Coi erl, 1 Vern. 95. l*i.. J*ak- 

TlliS. 

An infant entitled to the trust of lands in fee, mar- 
ries without the consent of her father. 'I'lic fatluT 
biings a bill against tin*. Inishand and Avife and her 
trtist(M!s, that a provision might be made for her and 
her ehildicn out of these lands. The husband and 
wife tleinur, and the demurrer was allowed, Mteoev, 
Foivell, 1 \'crn. 3f). Titi.e. 

A subpa na no record, nor ought to be demurred 
unto. Il'f/iv/ V, ] ahe, 1 C. C, 50. 2 Free. 180. 
3 C. K. f5. (iilb. Ucp. 234. Pii. Si'uimkaa. 

An ansAver cannot be demurred to. H'ilHains v. 
(been, 2 Frecm. J8I, 2(^C. 8. 1 *ju ANswiiu. 


4, l\ here overruled by Ansicer, 

See also Ti,. Assavku, 7. 

A di*niinier to part of a hill of discovery and answtir 
to othei part of the hill, the di'inurrcr is overruled, if 
the answer exu'ud to any of the facts coveicd hy it, 
and there is no disliiiction in this respect helweon clc- 
inuircrs to hills for relief, an«l demiirrcrs to hills for 
discovery oidy. Corbel I v. IfaicUtis, 1 V.ifc J. 421. 
J*l . A NSW t u. 

Where, under a local act, tlm cc'rpmiilion were 
hound to pay a ci.'rtain annual sum to liie cuinmls- 
sioueis under the act, which sum was paid u]) to 1818, 
aftciwaids in 1821, an action was brought for the at- 
Tcars then due, to Avhich the corporation pleaded, in 
elfcet, a deficiency of revenue ai licniont the ^oinnds- 
sioners etudd pay the same ; wheieupou the. comniis- 
sioiKMs filial u hill st.iting the facts, upon which the 
liabilitv arose, and ehargiiig that the revenues were 
not deficient, setting forth various tolls, &e. which 
Indore and since the act the cor])oration had let on 
leases at large rents, and alleging that since that ]K;riod 
it had received beyond the sum due to the commis- 
sioners, and leaving a surplus annually, praying a dis- 
covery and account, SiC., To this the corporation de- 
murred, lir.st, as to tin' discovery and account prior to 
1818, on the ground that any surplus previous thereto 
Avas not applicable to the payment of arrears of futine 
A ears; they also p.i.t in an answer, admitting Icasi^s 
and receipts of vai ions tolls, and certain hailiouring 
dues and feny lolls, contending that the latter were 
revenues not lial-lc under the act to the payment of 
the cliarge, and that lijMin the other tolls there had 
been no sill ))i us beyond the expcnccs of collecting : 
Held, first, iii.-.t the demurrers avci-c overruled hy the 
answer, and, second, that admitting the surplus of 
{MKvinus years not to be applicable, the discovery of 
the leveiiiies in such antecedent years might furnish 
presumptive evidence and material upon the trial of 
the action. Archer v. Little, 1 Bli. N.S.272. 

To bill to set aside award, charging fraud and cor- 
inptiun in arbitrators, defendant answered as to fraud 
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find corruption, and demurred to rest of bill ; held an- 
swer overruled demurrer. Vuusnu v. Stuller, 1 S, 6c 
S. 642. Pi,. Answer. 

A general demurrer, for want of oquily, to bill for dis- 
covery in aid of actioh, interrogating as to certain facts, 
IS overruled by defendant’s nnsweriiig as to any mate- 
rial fact, tliougli it was done in compliance witli the 
rule, on granting time to answer, &c. not demurring 
alone. On a special application, however, made be- 
fore filing or arguing demurrer, leave will be given so 
as to relax this rule. Sherwood v. Clark, P Price, 
269. Pl, Answer; Pn. Time to Answer. 

Bill stating a scr}uestration for want of an answer, 
prayed a discovery and account of all money or other 
property of the defendants in the original cause, in the 
hands of defendants, who are bankers at the time of 
service of the sequestration, or since. Upon demurrer 
as to the monev, and answer as to the rest of the bill, 
the Ld. Ch. determined against the deinun*er U]m>ii 
the form, considering it overruled by the answer, and 
would not, in that stage of the cause, docitle the two 
points, 1st, whether a scijucstratiou on mosne process 
can be executed farther than to pay tlic cxpcnccs ; 
2nd, whether a chose in .iction is liable to se<iuestra- 
tion. Sitnmonds v, Kimmird, 4 Ves. 736. Pi.. An- 
swer ; Pr. Seouestration. 

A demuirer to the relief is overruled by an answer 
to the discovciy of the facts on wliich the relief is 
prayed, liuhertsv. Claylnn, ,‘3 Anst. 715. Ui.. An- 

8WETI, 

\V here a man ilcmurs for that the bill coiitnins se- 
veral matters, not relating one to the other, if he dtavs 
more by answer than deny combination and confede- 
racy, he overrules his demurrer. Done v. Ceacock, 
3 Atk, 726. 

The defendant cannot demur and answer to the 
same part ot the bill, for the answer overrules the de- 
murrer. Jones V. Sira ford, 3 P. \V. «0. 

If a defendant demurs because the bill contains 
distinct matters a«^ainst several defendants, and an- 
swers lurther than denying combiuation, he ovcituIks 
the demurrer. J/ester v, ff'esioa, 1 Vern. 463. Sec I 
2 Atk. 157. Mitf. PI. 171. 

llcfeudant demurred for that plaintiff had made no 
title by his bill, and also aiisw'ered several parts of the . 
bill ; demurrer overniled by the answer. Suva*re v. 
SnMllbroke, 1 Vern. 90. 


IV. Information. ^ 

Seealst) Charity, IV. 

1 lie attorney general may proceed without a relator. 
In re Bedford Chnnly, 2 Swan. 520. Vi.. Kk- 

l.Al'OIl. 

Q«. Whether in case of an information filed by tlie 
attorney general, where the defendant has put in his 
answer, and the attorney general has not replied or 
otherwise proceeded for three terms, the delcndunt 
may on motion obtain an order that he may go with- 
out day. Att. Gen, v. Eyion, 6 J'ricc, 85. ' 

A decree pronuunc^ in 1670, in a suit again.st the 
trustees of a charity, impropriate reomrs, and persons 
interested in the due application of the funds, to which 
the aitomey general was not a party, having directed 
the trustees under the iiidcmniiy of the court, to per- 
form agreement with the plaintiff in liiat suit, for 
granting a lease of tithes for 900 years at a fixed pecu- 
niary rent, and an exchange of lands, and the con*'* 
veyances having been acco^ingly executed, and the 
rent constantly paid, and tlie lands enjoyed in con- 
formity to the decree ; an information by the attorney ! 
general, at the relation of the present trustees, against | 
the person claiming under the plaintiff in the former I 

VOT„ II, 


suit, for an account of tithes, not stating the decree of 
1670, which w'us set forth in the answer, was dis- 
missed. Att. Gen. v. ir»fnrw, 2 Swan, 291. Att. 
Cf\. ; Pi,. I’ucrv. Dwiief, who boi’m* uy. 

In suits on hch.ilf of rhaiities, tlic couil will not 
allow infumialiUcs prejudicial to the dei'ciulant. td. 
310. CiiMtiiA Srir. 

('ommissiont'i'K -,ip|)ointC(l by act of puiTiamcnt, 
being authorized to levy a rate (not (‘Vf'eediug a rertain 
proportion of the poor rate) on tin? ovciipicrs of all 
houses, &lC. in ilrighlon, for paving, lighting, and 
watching the town, and anotluu’ lalc not exceeding a 
fixed sum, on every vlialdron of coal, landed on the 
^ach, or olherwise brought into the town, for repair- 
ing or biiildiug works to piotect tlic coast of Brighton 
against tli# ciicroacthmcnt of the sea, (the act reciting 
that the inhabitants were iiuahle to save money siifK- 
cient for that purpose wllhout the aid of parliament) 
with power of distri'ss for non-payment, ami liberty to 
apply any surplus of the coal rate, after payment of 
the debt couti acted on the seen liiy of that rate, ami 
the expeno.es of repairs, i\c. iii aid of the rate for pav- 
ing, ike. ; to ail inforniatioii liy th«- ailorncy general, 
at the relation of an inhabitant, filed against forly- 
eiglit commissioners (the ^hole iiumher n Imndied), 
by the description of ai'ting c.ommi‘'sioucrs, slating 
that the commissioners had, during Mivcnil years, 
ItVied the coal duty at 'ts maximum, and applied a 
large proportion of the produce in aid of the town rate 
for paving, \c., instead (fl'the constiiictioii and repair 
of works for the protection of the coasts, and the dis- 
cliarge of the de!)t contrai?lerl on the security of the 
coal duty, and had ilistraincd the goods of the relator, 
for non-payment of the duty, and praying an ac- 
count of the money levied and expended, an injunc- 
tion against an undue levy, and a direction tliat the 
commissioners should replace any suiu.s which tliey 
had applied to pui[K)acs not warranleil by the act, a 
general demuner for want of equity, anil a demurrer 
lor for defect of pnities, were overnilcfl. Alt, 
Gen. V. liroivn, 1 Swan, 265.. l*i.. 

Regulation of trust charity supported by voluntary 
contributions, is proper subject of bill not of inibrma- 
lion. Darts w.Jrnnins, 3 V. & IJ. 161. Tiicst. 

1’rinco of Wales may file an Knglish information 
of intrusion by his atlorncy general, for lands, pnrtrel 
of the Duchy of Coinwall. Alt.Gvn. St, Auhifn, 
Wightw’. 167. .leitisoicirov. 

The proper relief given on an information for a 
charily without a specific prayer. *1 f t . ( irii. v. Brooke, 
18 Ves. 319. 1*1., l*R.\YKii ; (.’iiaiiity. 

Information against a corporation, slating that th(^ 
were seized of real estates p-i? tly for purj)o.ses of publie 
utility, and other part in trust for])rivatccii'irity ; and 
charging a geneial misappUcaliun of the funds, and 
praying rdlief accordingly; ademuiici for niullfari- 
ousiiess was allowed. An. Gen. v. (or/), of Curmar-^ 
then. Coop. 30. l*i.. Alui.i ifaimoc.sm-.ss. 

In a charity case, though tiie information prays 
wrong relief, the court will give proiier relief. All, 
Gen.v. W hileleji, II Ves. 247. Charity. 

' Cieneral objection by the answer to an information, 
that all the terre letianis of the premises charged with 
the charily, are not parties without any particular de- 
scription, the coiiit will direcl inquiries what otkur 
lands are chargeil, ^.c., previously (h‘ciding the validity 
of the charge against the defendants before the court. 
Alt, Gen. y.. Jackson, 11 Ves. 365. Fi.. Partif. 9 ; 
Pr. Tnociry. 

The jurisdiction of the court cf chancciy upon in- 
formations for establishing charities, arose since the 
reign of Klizabeth. Aft, Gen, y, Bowyer, 3 Ves. 726. 
Charity; .lunisuicTiON. 

Information ilccreed to be .taken pro cmfesso, upon 
two insufficient answers. Ait, Gen, v. Vormf,' id. 
209. ® 
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On information for a charity relator appearing to 
have no title, there can be no decree but to dismiss 
the informations ; and in tliat case costs cannot be 
given out of tho cli.irity. Alt. Ofin. v. Oglander, 
1 Yes. J. 246. Pa. Costs. 

Trustees were dirc'cted to be inhabitants of A. An 
information to removu them because not inhabitants, 
must shew there were proper persons in A to be 
trustees. Ait, Cen- v. Cowper, 1 Pro. C. C. 439. 

Information at relation of lunatic, bad ; he roust be 
party. Att. Cea. v. Tiler, Dick. 378. 

The rule that an information for a charity is not to 
be dismissed, if the party has failed to pray the proper 
relief, liolds only in those cases which the court thinks 
proper for its interference at all ; and the infoimation 
here being improper, was dismissed with costs. Att. 
Gen, V. Middleton, 2 Yes. 327. PT-PiiAyi-m. 

On information for charity, though the title mis- 
taken, if a title appears, it must be established. Att, 
Gen* V. lirereton, id. 426. 

Where there was only a general allegation as to the 
right of election to a*curacy, which was not examined 
into or proved, the court would not make any decree, 
but dismissed tbe.information with costs. Att, Gen, 
V. Parker, 3 Atk. 576. d Yes. 43. 

A charily established, though the information prayed 
such relief as was refused. Att. (ren. v. Mayor, ^c. 
of Stamford, 2 Swan, 591. Charity. 

If an information for tithes, tho value of them roust 
be set forth, hardivicke v. ^ cure, lia.rd, 4, Titii£s. 


V. PaRTIKS to SlTIT. 


See also lli’.iii at Law, II. 

1. Generali If, and Effect of want of Parties, ami how 

to he taken advantage of, 

2. Assignors and Assignees, 

3. Attorney General, 

4. Bank of England, 

5. Bankrupts and Insolvents and Assignees, 

6. Co-obligors ami'othess, having Joint Interest and 

Liabilities. 

7. T)ehtor to Estate of Testator, 

8. Debtors and Cretlitors, 

9. Ecclesiastieal Persons. 

10. Executors and Administrators, 

11. Heirs at Law, 

12. Husbands and IVives. 

13. legatees and Devisees, General and Besidnary, 

14. Lessors and Lessees and Sub-Lessees, 

15. Jjords of Manor. ■ 

16. Incumbrancers. See also MoaTCon.ic Mon jcee, 

17. Where Numerous. 

18. Partners and Part Owners, Joint Tenants and 

Tenants in Common, 

19. Parties not interested, as ir/tHMw?#, Agents. 

20.. Temnts for Life and in Tail, and Remainder- 
man. 

21. Tithe Causes. 

22. Trustees and Cestui que Trust, Guardian, and In-, 

fant Lunatic and Committee, 

23. Vendors and Purchasers* 


1. Generally, and Effect of want of Parlies, and how 
to be taken Advantage of. 

Upon a bill filed originally in the individual names 
of a corporation, adding their corporate chaiacter, and 
in abatement a bill of revivor in their corporate- name 
dy, demurrer for want of privity overruled ; the nain- 
of individuals while the proceedings purport to 
Wja a corporate character, and the corporate names 
adaed is mere surplusage. Walker y. Ivardan, ^e, of 
^tkt's Coll. 1 Bli. N.S.9. SuiiPLusAOE. 

Jberc the object of a bill is to restrain proceedings 


against the sheriff, it is not improper to make the 
sheriff a party. Farquhurson v. Pitdher, 2 Russ. 81 . 

If. person named defendant, but who has never been 
served with subpoena, or appeared to bill, appears by 
counsel, and consents to bo bound by decree, the 
defect is cured. Cupel v. Butler, 2 S. & S. 457. 
Waiver. 

Rill for discovery of money won at play, under 
9 Ann. c. 14. s. 3. docs not lie at suit of common in- 
former suing for penalties. Orme v. Croclford, 
lM'Clel.185. S.C. 13Pri. 376. Gaming. 

It is not of course to amend bill after answer, by 
adding another person as co-plaintiff, except where 
he has precisely a similar interest with plaintiff. Go- 
vernors of Imclon Scluwl v. Scarlett, 13 Pri. 54. S.C. 

1 M'Clel. 17. Pa. Rill, amendment after An- 
swer. . ■ • . 

After decree in suit, in which lunatic and commit- 
tee arc defendants, committee died, new one 
appointed, ordered on motion, that .new < committee 
he named as such in all future proceedings. Lyon v. 
Mercer, 1 S. & S. 356. Lunatic* Committee. 

Where the claim of the next of kiu is raised on tho 
record, and one person in that character is a party, 
other persons found by the master to be next of kin 
may be heard by the court, though not parties : but 
where there is no claim on the record, and none of 
the next^. of kin in that character are parties to the 
€!ausc, there must be a supplemental bill to bring them 
before the court. Waite v. Temple, 1 S. &c S.319. 
Pl. Rill ; Next op Kin. 

Where new parties are brought before the court by 
supplemental bill, the original defendants need not 
be parties to the supplemental bill, unless they have 
an interest in the supplemental in.atter. Bignall v. 
Atkins, hMud. 269. Pr.. Supplemental Bill. 

Objection for want of paitics not being taken till 
hearing, defendant docs not get costs. Court v. Jef- 
fery, 1 S. & S. 105. Costs. 

i'o a bill founded on a contract, tlic parties to the 
contract are in general the only necessary parties, 
Humphreys v. Hollis, 1 Jac. 75. 

Rill by creditor against executor and trustee and 
mortgagors in possession for an account, and also 
against one of several purcliasers in distinct lots of an 
estate from the executor and trustee, impeaching such 
purchase, held not multifarious to make purchaser a 
party ; other purchasers need not be joined. Salvidge 
v. iii/f/e, 5 Mad. 138. Pl. Multieauiousness. 

It is not right in any case to make a man a party 
t^ a suit, unless you can obtain a decree against him. 
Per Richards, Ld. C. R. Petch v. Dalton, 8 Pri. 12. 
See also loathes v. Newitt, id. 566. S. P. 

Right of defendants under a decnie reserving costs, 
to a continued representation of all the original plain-^ 
tifi&, (though not necessary parties.) as a security for 
costs. BlacUfum v. Jepson, 3 Swan. 138. Pr. 
Costs. 

Objections for want of parties, removed by acts of 
defendants. Id, 139. Waiver. 

Parties to a bill for a partition. Id. ib* Parti- 
tion. 

Cause on hearing ordered to stand over for want of 
parties ; defendant not allowed costs of day bccauso- 
answer did not state objection. Mitchell v. Bailey, 
3 Mad. 61. Pn. Costs ; Pl. Answer. 

Persons presenting a petition under statute 52 G. 3. 
c. 101., must have a direct interest in the charity. 
In re Bedford Charity, 2 Swan. 518« Petition 
Charity ; Stat. C. of. 

^ PeisoDs presenting a petition und^ an act, em- 
powering ** any person or persons whomsoever,” to 
petition against trustees of a charity, must be inte- 
rested in the fund. Id, 525. Ib* 

Bill by purchaser for specific performance, ordered 
to be dismissed for defect of title, a necessary party 
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not choosing to concur in convi^ing ; order to dis* 
miss without costs, it beine against tlie principles of 
the court to order the defendant to nay the ^intiff 
his costs in such case. J^ewis v. Lexham, 3 Mcr. 
429. Spfc. ;* Pn. Costs. 

Joint and several answer, including in title, persons 
wlio declined joining in it, ordered to be received as 
answer of those who swore it, without striking out 
names of the others. Done v. Read, 2 V. & B. 310. 
Pr. Answer. 

A decree always guards the rights of persons not 
parlies to the suit, for it gives relief on the terms that 
such persons he not prejudiced. Shire v. Gough, 

I Ball & B. 447. Dex'ree. 

]!k]uity will not permit a decree to be made use of, 
to evict the interests of persons not parties, and who 
were tacitly protec||^ by it. Id, ib. 

Creditors let in ' ’at any time while the fund is in 
court, though the time has elapsed. Lashley v. Hogg, 

II Ves. 6w. Creditor’s Si'it. 

General objection by the answer to an information, 
that all the \teiTe tenants of the premises charged with 
the charity, are not pailies without any particular de- 
scription, .,t]iG court will direct inquiries what other 
lands are charged, &c., previously deciding the vali- 
dity of the charge against the defendants lieforc the 
court. Att, Gen, Jackson, 11 Vcs. 365. Pl. 1m- 

FOKMATTON ; Pu. ImOUIRY. ^ 

l^pon an objection for want of parties, not neces- 
sary to point them out by name, if described so as to 
entlble the plaintiff to make them parties. Id. 369. 

A decree obtained without making parties, those, 
whose rights are affected tliereby, is fraudulent and 
void as to those parties ; and a purchaser under it with 
notice of the defect, is not protected by it. Gifford 
V. Uort, 1 Scho. & L, 386. Pit. Ukcrke. 

A purchaser of an e(]uity of redemption filed his 
bill against the mortgagee to redeem the original 
' mortgage, having made a mortgage of other premises 
to the same mortgagee for a distinct debt ; the pur- 
chaser cannot reuccni the first, without redeeming the 
second mortgage, and the parties interested in the 
equity of redemption of the second mortgage, are ne- 
cessary parties to the suit. Iresmi v. Dean, 2 Cox, 
425. Tacking Sfcurities ; Mortgage, Redkmr- 

TIUN OF. 

1 njunction cannot be extended to protect one who i 
is not a party in the suit in cejuity. Gadd v. T^or- | 
rol, 2 Aiist. 555. S. P. Dawson v. Princeps, id. 521. 

1 NJUNCTION. 

A commission to settle the boundaries of a manev, 
or of a parish, ought not to be granted by a court of 
equity, where the interest of all parties who may pro- 
bably lie concerned, is not before the court. Atkins 
v. Hatton, 2 Anst.386. Fit. Commission to setti.e 
Boundaries. 

A n executor who ought to have been a co-plaintiff, 
was made a defendant, and Ld. Chancellor for some 
time doubted whether he was entitled to his costs, hut 
at length ordered them to lie paid to him. Blount v. 
Burrows, 3 Bro. C. C- 90. Kxecutor j Pu. Costs. 

Parties to bill by creditors against trustees for sale. 

. Routh V. Kinder, 3 Swan. 144. Trustees. 

Party unless named -in prayer of process, is not 
parly in bill. Windsor y, Windsor, Hick. 707. 

Bill hy^ creditors against executor and heir, and se- 
veral distinct purchasers of distinct parts of testator’s 
real estate, for account and performance of agreements; 
Held not multifarious. Reyner v. Julien, 5 Mad. 144. 
n. (5). Pl. Mtii/nFARiousNESs. 

Whether a dmiurrer for want of parties should b# 
to the whole trill. Qu.? E. 1, Comp, v. Coles, 3 l^an. 
142. Pl. Drmurrkr. 

Parties to decree must all be parties to bill of re- 
view. HartweUy, Townsend, 2 Bro. P. C. 107. Pl. 
Bill of Review. 


None to be made defendant only to pay costs. 
TayUmrv.Rochfort, 2 Ves. 284. But sec 16 Ves. 164. 

A bill for relief against a palpable mistake or mis- 
calculation in an award, must be against the person in 
whose favour the award is made, and not against the 
arbitrator. Anon, 3 Atk. 644. Lingood v, Croucher, 
2 Atk. 395. And see Steward v. E, 1. Comp. 2 Vern^ 
380. Arritiiation & Award. 

'I'he court will not determine the rights of a party 
who is not before the court, although he be attainted, 
and b^ond sea. Inchiquin v. French, Amb. 34. 
S. C. Ridgw. 230. and 1 Cox, 1 . 

There is no need to make persons parties who are 
out of juri^iction of court, hut it is usual to apply 
to reserve liberty to altei decree as to them. Att, Gen, 
V, Biiliol College, 9 Mod. 407. 

If the objection by the defendants in the original 
cause, for want of parties to the suppleiiiontal bill, 
is not made in the first instance, it is too late to do it 
when the cause comes on again, where it was put off 
only for want of formal parties, in order that the de- 
cree might be complete. Jones iP. Jones, 3 Atk. 217. 

It is not necessaiy to make thu defendants to an 
original bill parties to a supplemental bill, in nature 
of bill of revivor. Id. ib. Pi.. Bill Supplemental, 

IN NATURE OF RevIVOR. 

^An objection for want of parties should be taken 
u^n opening the proceedings, and before the merits 
arc disclosed, id. 111. 

Where the jurisdiction is drawn out of a court of 
law into equity, all parties necessary to make the de- 
termination complete must be brought before the court. 
Poor V. Clark, 2 Atk. 515. 

IV here defendant is interested in having another 
made defendant, plaintiff must make him so: but 
where plaintiff alone is interested in the addition, ho 
has his option. Williams v. Williams, 9 Mod. 299. 

Tf at the hearing plaintiff waives the relief he prays, 
against a particular person, the objection for want of 
bis licing a party, will have no weight. Pawlet v. 
Bp, of London, 2 Atk. 296. 

Oil a bill for an account of fees, to establish a right, 
you must have all ])ci'sons lieforc the court who have 
any pretence to a right, for they will be bound by de- 
cree here ; otherwise, as to a judgment at law, which 
will nut bind the right of a tliiid person. S. C. Id, 

A'person who has a legal interest, need nut in every 
case bo a party where the whole equitable interest is 
assigned over. Brace y, Harrington, 2 Atk. 235. 

Any persons, though the most remote', in the con- 
templation of the charity may be relators in an infor* 
mation. Alt. Gen. v. Bucknall, 2 Atk. 328. CiiA- 
itrrv Kelator. 

It is improper to make a person who acts minis- 
terially only, sol^ party. Vernon v, Blackerly, 2 Atk. 
147* 

Injunction to stay tenant in possession, not a par^t 
from committing waste. Ait, Gen. v. Dk, of Aneas^ 
ter, Dick. 68. 

When at hearing of cause, objection is taken for 
want of parties, court should order cause to stand over, 
with liberty to amend bill by adding paities ; plain- 
tiff paying costs. Green v. Poole, 5 Bro. P. C. 604. 
Hearing. * 

It is a p[cneral rule that no one need be mad#a 
party, against whom, if brought to a hearing, the 
plaintiff can have no decree ; thus a residuaiy legatee 
need not be made a party ; and for the same reason, 
in a bill brought by the cr^itors of a bankrupt against 
the assignees under the commission, the bankrupt him- 
self need not be made, a party. By the master of the 
rolls. De Galls v. IVard, ,<rited 3 P. W. 311. note. 

Defendant as well as plaintiff may bring bill of re-* 
vivor. Finch v. Ld, Wtnehelsea, 1 £q. Ab. 2. Pl. 
Bill OP Revivor. 

On bill brought by bankrupt against defendant, his 

F 2 e 
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Fuppo^ debtor, for an account ; the assignees under 1 
commission were cliargcd in a proper manner, but the 
prayer of process was only against tlic defendant. A 
good plea in abatement, that, the a.ssignees were not 
made parties. Fawkes v. Pratt, 1 1’. W. 593. 1*l. 

Pl.EA. 

Wiierc a bill wants proper parlies, it is in the power 
of the court to dismiss the bill without prejudice, or to 
give leave to amend, jiaving costs. Utajfml v. Citif 
of f4)ndon, hi. 423. rn. Dim., Amendment. 

A person is no party to suit unless process is prayed 
against and served on hitn. lUlUy v. Ward, 5 Bro. 
P. C.495. l*ii, Pni)ci-s.s. 

Creditors admitted to come in, may revive. Pit tv, 
lUehnumd, 1 Kq. Ab. 3. Pi., llii.i. nr Ufvivok. 

Where it is impracticable to serve parties, bill may 
proceed without them. Quintbiev, Yard, Seffrardv. 
tliors. of If arris, id. 74. 

A person interested must be a party to the original 
suit, it is not sufficient that he is a party to across bill. 
Hooper v, Lethbridge, l.tutib. 291. 

A bill by the siiTety of an officer of the commi.s- 
sioiiers of excise, after being sued upon his Iwind for 
an account, alleging the officer had overpaid ; thcrom< 
niissioiicrs must Ihj parties. Makepeace v. Needier, 
id. Pni\. 6c SiTiiETY. 

Bill to be rtdieved against a bail bond, assigqpd 
by the sberifT by fraud ; plaintiff* in the action at 
law roust be made a party. Jzrnelt v. Narhourne, 
I Vern. 87. * 

A. mortgaged bis land, and then confessed several 
judgments ; some of the judgment creilitors gave the 
mortgagee notice, and he afterwards obtained a derrree 
to foreclose the mortgage, 'rhose who gave notice 
may retlecm as creditors, for a vulunhie consideration, 
but those who gave no previous notice of tludr judg- 
ments ore barre<i of all nulemption. Smithy, lateace, 

1 Ch. Bep. 170, Vide IVeldcav. liuUisoti, I Ch. 
Jlcp. 171. Mout(;acf., F<) 1 U'(!.osi,'ue or. 

One not a party to a hill distnissed, may file a new 
lull upon the same C((uily, because he cannot have a 
bill of review. Jfoytit v, SmiUi, 2 C.C, 119. 

So also wiicre a bill is dismissed, upon defendant’s 
proving himself a purchaser for valuable consideration, 
another may be exhibited, charging nojticc. iriffianis 
V. Williams, 1 C. C. 252. 

King may sue in chancery, 1 Boll. Ab. 373. 1 Eci. 
Ab. 71. 

(.3iaiicellor may sue in equity, but not judge his 
own ca.so. Id. 

If alien purchases land in name of another, admit- 
ting the liing is entitled to the trust, yet lie must sue 
in equity to have it executed. Id. 

Where wrong party is sued, advantage must be taken 
by plea, and not by motion, IkirHsou v. Ilaule, 
Cary, 64. 

2 . Assignors and Assignees, 

Mortgagee having assigned the whole of his in- 
terest, need not be made a party to a redemption bill. 
Niirrish v. Marshall, 5 Mad. 475. Muiitgaok As- 
signment; Mojitgaoee; BinEMriioN. 

Assignee of interest in suit cannot be made party 
without supplemental bill. Foster v Deacon, (i Alad. 
69. Sui'l'LKMENTAL BlLL ; ASSIGNMENT, I'ENU. 

Lite. 

] le may petition to secure the fund. Id. ib. 

Where assignment of bond is not available, court 
will direct obligees to permit their names to be used by 
plaintiff*, assignee, in putting bond in suit. Jackson v. 
Radford, 4 Price, 274. Bond, Assignment of, 

• If land is aliened peiuletUe lite, though not Pieju- 
d'lrial to plaintiff, yet alienee onght to he brought be- 
fore a court. Dalyy, Keiiy, 4 Dow. 436. Alieha- 

TIUN, 1'lt.MUVNTIi; TAik. I 


A writ of restitution will not be granted to put into 
possession a person, not a party to the cause, who bad 
bcea turned out by an injunction, tliough be had a 
legal title* 1 fe having obtained such possitssion under 
a grant from the defendant pnndhig the suit. Gaskell 
y, Diudew, 2Ball&'B. 167. Wkit of Bk.stitu- 

TION. 

in ail assignment of mortgage without the aiitliority 
or privity of mortgagor, the last assignee only is a ne- 
cessary parly to bill by mortgagor to account. Cham- 
bers V. floldwin, 9 Yes. 26iK MonTuon. & Moki- 
GKF.. ; Assignment of iMoutgacf.. 

Bill by the assignee of a person who had made a 
general conveyanee in trust for his creditors, and 
afterwards taken the benefit of an insolvent act in rc- 
s{)cct of the surplus against the assignee, the trustee 
and mortgagees, distnissed with, costs. Spragg v, 
BiuArx, 9 Ves. 583. Jnsoi.ven^;' Suiiplus. 

Demurrer to bill by assignee of. judgment, assignor 
is a necessary parly. Calhcart Vv' Lewis, 1 Ves. 
.1. 463. S. C. 3 Bro. C.C. 616. Assignor & As- 
signee. _ 

Bill against a trustee who has assignied his trust. 
'I'he assignee ought to he made a party as the decree 
should lie first against him, and the tiustee to stand as 
a security. Jinrt v, Dennet, 2 Bru. C. C« 225. 
Tiivst, Assignment ok. 

A ssignee of insolvent cannot file bill of revivor. I lar- 
risnn v. 2 Com. 589. Bevivoii, Bill of; 

Assignor & Assignee. 

3. Attorney General, 

Where a legacy of a sum of stock was bequeathed 
to the rector, churchwardens and overseers of the jMior 
of a parish, upon trust to lay out and dispose of the in- 
terest and dividends iu bread, to be given for ever an- 
nually to the poorest partshioncis at the discretion of 
the rector, churchwardens and overseers, for the time 
being : held, that the rfiptor, churchwardens and over- 
seers might file a bill for payment of the legacy, and 
that an iiifoimation by tlie attorney general was not 
necessary. Jllaiw v. Nixon, 2 V. iJc J . 60. Ciia uity. 

Attorney general is necessary party to all suits for 
charity legacy, except where legacy is made part cf its 
general funds. Wellheloved v. Jones, 1 S. Ck S. 40. 
CiiAiinv; Turs’iKK. 

'I’o petition by househrddei-s under stat. 52 G. 3. 
c. 101, on account of iiiisapplication of funds of parish 
charily, established by royal charter. Attorney ge- 
neral is not a necessary party : it is sufHcient that he 
Cjertify his allowance of it. Jure Chertsey Market, 
S Brice, 261. 

In suit by equitable mortgagee to obtain benefit of 
mortgage on lands of moitgagur (who was a simple 
contract debtor of crown, which had been seizwl by 
crown and sold, the court onlercd the money due to 
the depositaiy to be paid out of the proceeds of the 
sale before the crown should be satisfied ; the pur- 
chaser under qrown-assignee of term therein, the 
debtor, and the attorney general, were made parties. 
Casberd v. ireird, 6 Brice, 411* ^ 

A decree pronounced in 1 670 in a suit against the 
trustees of a charity, impropriate rectors, and persons 
interested in tlic due application of the funds, to which ' 
the attorney general was not a parW, having directed 
the trustees under the indemnity of the ^urt, to per- 
form an agreement with tlie plaintiff in that suit, for 
granting a lease of tithes for 980 yeaM;^ at a fixed pe- 
cuniary rent, and an exchange of lands, and the con* 
veyauces having been accordingly executed, and the 
rent constantly paid, and the lands enjoyed in con- 
formity to the decree, an information -1^ the attorney 
general, at the relation of the present trustees, against 
the person claiming under the plaintiff in the former 
.cuit, for an account of tithes, not stating the dec^ of 
1670, which was set forth in the aoswer, was du' 
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missed. Alt. Gen.v. Warrent 2 Swan, 291. In- 

fOKMATlON, l)F.rUKE, WHO UOUNJ> BY. 

Attorney general is not a necessary party tolnll, to 
set aside ecclesinst'^cal leases. Alt. Gen, v. Moseti, 
•2 i\Iad. 294. Kcclesiasticat. TiEASEs. 

When parties claim under too diflerent {grants from 
the crown, each luservinff a rent, but of different 
amounts ; inasmuch as the rights of the crown arc 
concerned, the attorney general ought to l>c before the 
court. Jlovenden v. I A,. Annenleif, 2 Schu.& Is. 617. 

Court refused to order dividends received before bill 
filed, of stock purchased by the old government of 
Switzerland, to be paid into court by the trustees, on 
application of the present government, without having 
the attorney general made a party. DaUler v. Bunk 
of Enelaiid, 10 Ves. 352. I'a. Payment into 
Coonf. Ai.. 

Bill for a.legacy: to a charity, without making the 
attorney g^eral a party. Ckiiiy v. Parker, 4 Bro. 
C» C. 38. Charity. 

In a suit between the proprietors of provinces 
granted hy the crawh to settle boundaries, the attorn^ 
general ’should be a party. Pen v. LiL Baltimore, 
Uidgw. 332. 

A voluntary society, entered into witli intent to pro* 
vide by a wi'ekly subscription for such members as 
should become necessitous, and their widows, is in 
nature of a private charity, and it is not iidlressary to 
uidko the attorney general u party* Anon, 3 Atk. 277. 
• An inquisition of attainder is only to inform, and 
does not c.ntitic the crown to any right ; therefore the 
attorney general is nut a necessary party to a bill, for 
an account of the estate of the subject of the inquisi^ 
lion. Burt v. Brown, 2 Atk. 399. ArrAiNOEn. 

One having a bastard, leaves a personal estate to 
her cxecutoiu iii trust for thd'bdstard who dies intes- 
late, and without wife or issi^e. 'I'lie executor brings 
a bill against one who has pih of this personal estate 
in his hamls. I'ho defendant demurs, liecaiise the 
attorney general and the ndiiiiiiistrator of the Imstani 
are not parties; demurrer disallowed, for that the exe- 
cMitor has the legal title, and consequently may sue for 
the estate. Jones v. GoodcliUd, 3P. \V.33. S. 

2 Tq. Ah. ItiH. IxTrsTACY ; IIastaku. 

A having outlawed B, brings a bill against B and 
(', a trustee for B, with respect to an annuity, to sub- 
ject this annuity to the plaiiitifl''s debt. 'I'he altorney 
general ought to lie made a party, and the plnintilf 
must get a lease or grant in the court of exchequer 
from the crown. Batch v. Wastall, 1 P. \V. 44*5. 
OlJTf.AWHY. 

Bill to avoid a lease, for that the lessor was a luna- 
tic ; the attorney general must Iks a party. Lcig/i v. 
Wttmi, Hep. T. Finch, 135. Lunatic. 

4. Bank of England, 

Any court of equity may order the bank of Kngland 
to sutler a transfer of siifih slock to bo made, or lo pay 
<lividcnds belonging to, or standing in the names of 
any party to a suit ; or issue an injunction to re- 
strain such transfer or paybient, although the bank bs 
not a party court being satisfied by the certificate of 
the accountant of the said corporation, duly signed by 
him, that th# stock is standing in tlieir books, in the 
name of the person requireri to transfer the same, 
and that after due service of a short order upon the 
said governor and company, &c., which shall contain 
no recital of tb^ir pleadings or other matter, than the 
title of the cibse and the ordering part of such dec^ 
or order which respects the said governor and com- 
pany, and for which the sum of I 85 . and no more shall 
DC wd, like process shall issue ta enforce such order 
for decree as to enforce them against any party to a 
suit depending in such court, 39 & 40 Ci . 3. c. 36. 
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’ 8. 1.' On request of the clerk in court and solicitor of 
* the party, the bank shall dclivei a certificate, stating 
tlie amount of such stock or divitleiids, Acc., for w'hich 
the fees herein s|iecified shall be paid. Act not to ex- 
tend any further discovery than herein mentioned, nor 
to any case wliero the bank claim an interest in tbc 
fund, and the bank inav state their objections to any 
transfer by motion or jictition. id, s. 2. Bank of 
Ii^Nr.i.ANi> ; J*R. Stock, Tiiansfih of. 

The costs of the batik paid out of the capital of a 
legacy, for the siMairity of which they were made 
parties* Hammond v. ^'eame, 1 Swan. 38. Bank 
I OP Knoland ; Pit. Costs. 

I Notwithstanding art of parliament, 39 & 40 (j. 3. 
c. 36, bajjik of Bnglantl may still be made parties to 
j bill to restrain transfer of slock filed since that act ; 
demuirer by bank overruled. YVm/ifrv. Bank of Eng- 
land, 6 Vus. 769. Bank of K\(;i.ani>. 

5. Biinkmjyts and Insolvrnat and Assignees. 

Though on bankruptcy of mortgugur there was no 
bargain and sale of estate to assignees, yet bankrupt 
is uot a nctvssary party to bill of foreclosure. Jsloyd 
V. /.foii/cr, 5 i\Tad. 282. BANKUUvrrv Assujnment ; 
P>AltOAlN & SaI.K ; MoitTOAOE. 

* Obligor, though insolvent, and so stated in the bill, 
may yet be made party defendant, and is not allowed 
costs. Hailwood v. Orey*6 Mad. 113. Insulvenuy ; 
OuLic.oii ; Costs. 

One, of two or more assignees of bankrupt, may 
sue ill Gcjuity, without the others joining in the suit, 
Wilkins v. Fry, I JMcr. 244. S. (I. 2. Bose, 371. 
Bankcy. Ass ion EES. 

A bankrupt may file a bill for an acxxmiit, and an 
injunction, without making bis assignees parties in 
the suit. l.otemlcs v. Toytor, 2 Bose, 365. Bankcy. 
Assignees. 

Oenjurrer a bankrupt to a bill, joining him with 
his assignees in charges and prayer lor relief, viz. the 
j s][ief!ific pcrformani'e of a contract previous to his 
bankruptcy, allowed. Whitwarlh v. Davis, I V.& B. 
545. JIankiiuf’I ; Pg. Demohueii. 

Whether a. bankrupt can be made a party merely 
for discovery, and to maintain an injunction ; Qua ret 
Id. ib. 

Bill by bankrupt against mortgagee of estates in 
England and Bcibice, for an account and payment 
of tile balance lo defondanls, charging collusion gene- 
nilly, but not averring that there will Uj a surplus, 
nor cliargiug a direct application to assignees lo sue : 
Held dciiiuirabic. BenJicUf w. Solomons, 9. Vcs. 77. 
Pg. Bilt. ; Bankriift. 

Bank iTfpt stating that apparent incund»rauccsare not 
substantial ones, and assignees refusing, or nut per- 
mitted by other cre^ditors to interfere, |)crniitted to suo 
in their names, indemnilyingtliem as to costs. Id. 84. 

A bankrupt, or insolvent debtor, cannot file a bill 
of redemption in resjiect of his right to the surplus, 
but where he has a clear interest, and the assignees 
refuse, the Ld. f3i. will, n|)on juilition, and aja o^r of 
indemnity, compel them lo let liiin use their names. 
Spragg V. Binks, 6 \'es. J. 500. Bankrupt; In- 
solvent. 

Rill against bankrupt and assignees, charging a 
fraudulent bankruptcy Ui defraud the plaintifT s exe- 
cution, and stating that under an agreement with the 
assignees for an arbitration, the- plaintiff deposited the 
goods for sale, the produce to be in tmst according 
to the award; that tie had lost his copy, and the as- 
signees had obtained the original from the person 
with wliom it was deposited for the benefit of all 
paiiies, and refused inspection ; prayed a discovery 
and injunction ; a demurrer by the bankrupt disaX- 
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lowed. King V. Nartm, 2 Ves. J. 641 . Bankrupt ; 
Discovery ; Ac'ireement. 

In a suit against assignees, tending to diminish 
the fund, the bankrupt may be examined as a witness, 
and ought not, therefore, to be a parW. Griffin v. 
Archer, 2 Anst. 478. BANKkvrxj Pn. Witness, 
Competency op. ' 

An uncertilicated bankrupt filed a bill without 
making assignees- parties. On circumstances, which 
raised a doubt as to the validity of the commission, 
the bill was retained witli liberty to add parties. 
Guvit V. Armitage, 2 Anst. 412. Bankruptcy ; As- 
signees 

A man. who., has made an alignment of- his' pro- 
perty under an insolvent act, cannot sue in his own 
name, unless all his creditors have been ]$^id. GUI 
V. Fleming, llidgw. P. C. 431. Insolvent Debtor. 

^ An insolvent debtor is not a necessary party to a 
bill by a jiurchaser of his interest in stock against his 
assignee j but if it has been sold for an apparently 
under price, the court will enquire into the real value 
previous to decreeini^ a specific performance. Collet 
V. IVoUastOH, 3.Bro. C. C. 228. Insolvent ; Spe- 
cific Perp. ' 

^ Bill to be relieved against bonds wliich were as-, 
signed by commissioners of bankrupts, tlie assignee' 
must be a party. Fottrd v. Lear, Barn. 265. B^p. 
T. Finch, 265. Bankcy., Assignee. 

If a bill is brought for , <liscoveiy of a bankrupt's 
estate, the bankrupt must bc'a party. Sharpev. Gamon, 
2 Vem. 32. Bankcv. 


If obligors are jointly and severally bound, they 
may be severally sued in equity as well as at law. 
StanUy v. Stock, Mos. 383. Bond. 

Two obligors in a bond boundjointly and severally, 
and one dies, the executor of the deceased obligor may 
1)6 sued in equity for the debt, without making the 
surviving obligor a party. £ollint v. Griffith, 2 V. W . 
313. 

Bill against some parties liable to loss to bear their 
portion is not demurrable, because aire all not made 
parties. Anon, 2 Kq. Ab. 166. 

Where parties are jointly liable to account, it may 
be prayed against one only, as to what he has re- 
ceived, &c. Cowsland v. Cely, Prec. Chan. 83. Ac- 
count. *. 

A co-exccutor beyond seas nei^not be made parly 
to a bill for account against th^oUier. ,S. C. 1 Ixt* 
Ab. 73. Executor. 

So a co-factor. Id. ib. . ‘ ' >;.• - . ^ 

A bill on a bond must be against' all^the obligors, 
drurti. 2 Free. 127* >. 

'J'he rule was dispensed with when the obtigm were 
very numerous. Ld. Cranbome v. Crispe, llep^ T. 
cEinch. 105. 


0 7. Debtor to Kstale of Testator, 

Creditor permitted to sue debtor to estate, upon 
collusion with executors. Benjield v. Solomons, 9 Vei^ 
86. Debtor & Cued. 


6. Co^ohligors and others having joint Interest and 
Liability, 

A bill will lie by the last indorsee of a lost bill of 
exchange to recover the amount from the acceptor ; 
and prior indorsees need not be made parties to the 
suit. Macartney v. Graham, 2 Sim. 284. Bill of 
Exchange ; Deeus lost. 

'i'o bill by obligee uf joint and several bond, all 
obligors must be parties. Bland v. Winter, 1 S. & S. 
246. Bond. 

In bill by indorsee of bill of exchange, which has 
been lost, against acceptor, it is not neoetssary to make 
drawer a party. Varies v. Dodd, 4.Fxi^, 176. Loss 
OF Deeds, &c.; Bill of Exchange. 

All obligors in joint and several bond, principals 
and sureties must be parties generally. Exception 
where the surety is insolvent, or has paid nothing. 
Cocldturn y, Thomson, 16 Ves. 326. Principal & 
Surety. 

On a bill filed by a surety against his co* surety, 
and the principal for a contribution from the co- 
surety, ill respect of money actually paid by the plaiu- 
tiff for the principal, it is not necessary to prove the 
insolvency of the principal ; otherwise, where the 
principal is not a party to the suit. T,awson v. Wright, 
1 Cox, 275. Pn. Evidence; Principal and 
Surety ; Contribution. 

Three obligors in a bond the obligee brought tile 
principal and the representatives of one surety before 
the court, and stated that the other died insolvent; 
an objection for want of parties in this case was over- 
nded. But where a debt is joint and several, each 
debtor must be before the cotirt, for they are entitled 
to each other's assistance, as well as to a contribu- 
tion from each other. So, where there are different 
funds, and plaintiff can sue either heir or executor, 
both must be made parties ; but there are exceptions 
to this rule, as where some of the obligors are only 
sureties, for a surety need not be a party, unless he 
*has paid the debt. So, where there are no personal 
. ^ssets, the representatives . of an insolvent jco-obligor 
jfecd not be before the court. Madox y. Jackin, 
Smlk. .406. Principal & Surety. 


Principle on which debtor to estate cannot be 
made demndant to bill by creditors, &c. against ex- 
ecutor, equally applies to cogg, of creditor over-paid by 
executor. Alsager v. llo^ey, 6 Ves. 748. Privity 
OF Contract ; DFiiToaiidf Cued. 

Though, generally, a bill by thbse interested in the 
personal estate as cr^or or next kin, will not lie 
against a debtor to the estate, it will, under circum- 
stances, as in the case upon collusion with the repre- 
sentative ; the defendant was also liable in the cha- 
racter of trustee and agent. Doran v. Simpson, 4 Ves. 
651. t)F,BTOR & Crkd. ; Fraud, Collusion. 

Creditor, filing a bill against executor, cannot make 
a debtor a party ; in case of insolvency of the exe- 
cutor, the court will, on petition, appoint a receiver, 
and compel the executor to allow his name to be used 
in bringing actions. Utterson v. Mair, 2 Ves. J.95. 
S. C. 4 Bro. C.C. 270. Debior & Creh. 

" A creditor, where there is a collusion between the 
executor and debtor to the estate, may make the latter 
a party to bill for account, or in the case of a partner 
of the testator. Newland v. Champion, 1 Ves. 105. 
Account ; Debtor & Cred. 

Bill by creditors, and one residuary legatee against 
a debtor to estate ; the eiecutor, and other residuary 
legatees, to compel debtOt to pay debt, is not main- 
tainable. Biekley v. Donjfgton, 2 Etj. Ab. 253. 
Debtor & Cred. ; Privity of Contract. 


8. Debtor and Creditor, 

To impeach a seUlement for fraud, there must be a 
creditor to complain of it, and he must Jjo enabled to 
sue by having obtained judgment at law for his debt, 
and must state that he is defrauded by it. Colman v. 
Croker, 1 Ves. J. 161. Deeds. Voluntary ; Fraud 
ON CllEDS. 

Where executor of wife has been^^bliged to pay 
creditor of wife ; on bill for reimbursement against 
executor of husband, creditor need' not bo party* 
Bertie v. Ld, Chesterjidd, 9 Mod. 32. 

If assignees of a bankrupt refused to bring a bill 
that is for the biuefit of the bankrupts estate, ajiy 
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creditor has a right to bring such bill under peril of after a decree passed and entered, if there is anything 
costs. Franklyn v. Feme, Bam. 30. Bankcy. As- \n it afTccting him by way of order to pay, otlierwise 


SICNEES BeFUSAL TO SvE. 


9. Eccletioitical Persons* 

See also Fl. Parties, 21. — ^Tithes, VI. VII. and 
post, p. 804, svhd. 21. 

Bill by a vicar against a sequestrator for an ac- 
count of profits during the vacancy, the bishop must 
1)6 a party. Jones v. Barret, Bun. 192. Seques- 
TJiAiiuN : Bishop. ' 




rs and Administrators* 


" Where'oiitf 'iixecutor has alone proved, he may sue 
without mi^Rg the other executors parties, although 
they have opt renouiiced. Davies v. Irilliams, 1 Sim. 5. 

A testator resident in India, and having all his pro- 

^ there, betpieathed his residuary estate to H L j 
P she should die before him, then to her children* 
29 L died before the testator, and the executor, who 
Was also resident in India, proved will there, and re- 
mitted residue to his agent in Kngland, with directions 
to pay it to H L, or her children. A suit having been 
i^instituted by the children, who were infanta, against 
->'the executors and his agents to have the residue se- 
cured : Held, that the legacy duty was payable upon 
it, and that administration to the testator ought to have 
b^n taken out in this country, and the administiator 
made a party to suit. Logan v, Faiiiie, 2 S. & S. 
284. Legacv Duty ; INlSTItATION. 

Share of an intestate’s personal estate was assigned 
to trustees in trust, for the^pointccs of husband and 
wife, and in default of appointment, in trust for them 
and the survivor. Husband and wife sold and assigned 
this share. Husband died and then wife, having be- 
queathed all her personal estate to the plaintiff, llus- 
baiid's personal representative is not a uecdteaiy party 
to a bill by the legatee to set aside the sale. Dowlin 
v. Macdougall 1 S. & S. 367. 

Two estates being mortgaged together, on the death 
. of the mortgagee, the couity of redemption of the one 
devolves on A, tiiat of the other on B ; B is a neces- 
sary party to a bill by A for a redemption. CholmondeU^ 
v. Clinton, 2 Jac. & W. 2. IIedesiption of JVlpuT* 

OACiE. 

'J'hc personal representative of the mortgagor is a 
necessaiy party to a bill for the execution of a trust 
for sale by way of mortgage. Christophers v. Sparke, 

2 Jac. & VV-. 229. Mortgage. 

Testator appointed ^rsons residing in India and 
Scotland his executors. . Will was not proved in Eng- 
land. Executors ia^dia remitted sum of money to 
agents in England, Vid creditor of testator filed bill 
against agents, praying an account and payment in’^j 
meanwhile of the money to the accountant general 
Demurrable because no personal representative of tes- 
tator was made party. Lowe v. Farlie, 2 Mad. 101, 
Foreign Will. •» 

Moitga^e by tenant in fee by creating a term, the 
pei-sonal representative ought hot to be a party to a bill 
of foreclosure. Bradshaw v. Outram, 13 Vcs. 234 
Mortgage Foreclosure. 

To bill ^ assignee of decea^ executor and reri- 
duaiy legatee, agent to executor and residuary lega- 
tee, for moiety of residue. Representative of assignor 
not be partvV except to dispute assignment. 
'Make v. Jones, 3 Anst. 651. Assignment. 

Administrator not brought b^ie master by motion^ 


if only for him to witdess what is done. Habergham 
V. Vincent, 1 Vesi J. 68. Pn. Amendment j Pr* 
Df«R£E. 

If a bill be brought against principal and one surety, 
and it is admitted that the other is dead, insolvent, 
and there are no personal assets* his representatives 
need not be made parties. Madoi v. Jackson, 3 Atk. 
406. And see Angerstein v. Clark, 2 Dick. 738. 

A, gave his real estate to B, and his personal to B 
and C, his executors, who proved will and acted. 
B dies. To bill brought for legacy, charged upon real 
and personal estate, it is not sumcient to make only 
B*8 heir at law and C' parties, but B’s executors like- 
wise. Williams v. Williams, 9 hlod. 299. 

Where some of the undertakers under the act of 
4 Anne, c. 14. in regard to briefs, are dead, on a 
bill for an account, their representatives need not be 
brought before the court, for they are each answerable* 
the one for tlie other. Exp. Asigel, 2 Atk. 162. 

Though the person is .come of age, during «wlioso 
infancy the will appointed an executor dnr. min., yet 
if he have not collected in the whole estate he must be 
brought before the court. Glass v. Oxenham, 2 Atk. 
421. Executor dur. min. 

Where representation is contesting in spiritual court* 
bill for discovery of asiR^ts, without making adminis- 
trator a party, may be brought. Plunket v. Penson, 

2 Atk. 51. Admon. disputed ; Admor. 

u 

Plea that representatives of personal estate were not 
before court, allowed, tliough suspected to be for delay 
merely. Id. ib. Pl. Plea. 

Administrator tliough insolvent, is a necessary party 
to bill for discovery of assets. Ashurst v. Eyre, 2 Atk. 
51. Admou. ; Insolvency. 

Bill brought to redeem against Uio defendant, who 
had notice of the plaintiffs title, but bought of \V, who 
had no notice- ; llie objection allowed for not bringing 
the representatives of W before the court, or otherwise 
the defendant vKpiilil be deprived of that defence. 
Lowtlier v*,.Carlton, 2 Atk. 139. 

A persol^acting under a letter of attorney from 
administrators, may Ije sued by them in their own 
right as tlicir bailiff or receiver, and they need not 
name themselves administrators. Hudson v. Hudson^ 

3 Atk. 462. 

•A covenants for himself and his heirs, that a jointure 
house shall remain to the uses in the settlement. The 
jointress brings a bill against the heir for a perform- 
ance. The defendant demurs, for that the executor 
ought <0 be made a party ; held good. Knight v. 

3 P. W. 331. 

One devises that his executors should sell his land ; 
and leaves two executors, one whereof dies and the 
other renounces, and administration is granted to A, 
who brings a bill against the heir to compd a sale ; 
whether the renouncing executor, in whom the power 
of sale, collateral to the executorship was vested, ought 
not to bo made a party 1 Yates v. Compton, 2 P. W. 
*308. Exon., Renunciation of. ^ 

Bill for account cannot filed against one co-exe- 
cutor only, either as^ creditor.or as residuary legatee. 
Scurry v. Morse, 9 Mod. 89. Account. 

Executor’s name added to decree to account, with- 
out patting off cause. Pitt v. Brewster, Dick. 37. 

Executor cannot bring a bill without shewing thenr- 
bv that he has proved the will in the spiritual c6urt, 
if he does, this is good, cause of demurrer ; but it is 
ettough'to allege holias duly proved the will, without 
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saying in what court, Humphreys v. Ingledon, 1 P. W. 
762« Will, Pitciot of. 

Where an executor iu trust was outlawed, and a 
witness proved, he had inquired iifter and could not 
find him, not Necessary to make him -a party. Heath 
V. Petcwal, 1 P. W. 6’84. 1 Stra* 403. Outlawuy. 

Executors of an insolvent lessee were necessary 
parties to bill against assignee of lessee’s devisee for 
inforcing covenant to repair, &c. Sainsbury v. Gran- 
2 Eq. Ab. IfiO. 

Heir and administrator of party intestate, must be 
parties to revive decree for payment of money, and for 
conveying of lands. Ferrers v. Cherry, 1 Fa\, Ab. 3, 
Pill OF Kkvi volt, ., 

Pill by a creditor against B for a discovery of the 
estate of H, supposed to be in his hands. Ikbniurrer, 
for that no executor or administrator was a party, 
allowed. Conway v. Stroud, 2 Freem. 188. 

I'he heir of the mortgagee forecloses the mortgagor, 
the executor being no party. Upon a hill by the exe- 
cutor against the heir of the mortgagee and the mort- 
gagor, the land was fiecreed to the executor ; but if 
the executor of the mortgagee, after a foreclosure by 
the heir, brings a bill to have the benefit of the mort- 
gage, the heir, if he thinks lit, may take the benefit 
of the foreclosure to himself, paying the executor the 
mortgage-money and interest. Clerhon v. Boivyer,^ 
2 V^ern. 67. Moutgaok FonKCLOSuni'. 

A bill may be brought against an executor for dis- 
covery of the personal estate before the will is proved, 
or during the litigation thcicof in the spiritual court. 
Dulwich College v. Johnson, 2 Vein. 49. 

No good cause of demurrer, that an executor is not 
a party when plaintiff alleges in his bill he knows not 
who is executor, and prays defendant may discover 
him, JJou’i/firv. C'o/cw, I Vciri.95. Pr.. i)K>iuitKF.K. 

Although an executor does actually release, yet he 
must be a party to the suit. Smithby Hinton, 1 Veru, 
31. llllLKASK. 

It is sufficient to make those executors parlies who 
have proved the will, and thcutlicrcxecutorsif they have 
demands out of the estate, may come in as cr^itors 
before llie master, linnni v, Vitman, Gilb. I]q. Pep. j 
75. And see WunliJ'ord v. W'aiil.ford, 1 Salk. 307. ! 

Ail executors uiiist sue and be sued, though one be 
an iulunt. OJjly Jeoney, 3 C. P, 92. Nel. 42. 
Scurry v. Morse, 9 Mod. 89. 

A demurrer allowed to a bill brought against plain- 
tiff, who was supposed to have some of tlie deceased’s 
effects in his hands, because there was no executor or 
administrator party : but if nunc administer, jduinliff 
as creditor niuy. Cunuay v. Slioude, 2 Freem. 188. 
E\on. be Admor. 

A being seised of lands and indebted on judgment, 
died intestate, leaving a wife and sou ; the wife took 
out administration and entered upon the land as 
guanlian and dies, leaving P her executrix, who pos- 
sesses her personal estate ; the son dies, and his heir, 
the plaintiff', pays the judgment j to a bill for an account 
of the profits of the land, the administrator de bonis 
von of A, is a proper party. Bressenden v. Decreets, 

2 C. C. 197. 

If the legatee of a term sue for it, he must make the 
execqtor a party, it is not sufficient to charge that he 
assents to the legacy. Moor v« Blagrare, 1 C. C. 
277, 

To an information on the behalf of a charity, to dis- 
cover the profits of lands for the satisfaction of a legacy 
charged thereon, the executor must be a party. Att, 
G^, V. Twisden, Pep. T. Finch. 336. 

, A creditor caniiot in any case sue a debtor to the 
testator’s estate, without making the executor a party. 
Humtiey v. Mead, id. 303. GriMtk v. Bateman, 
id,^334. ' 

A. creditor or legatee may bring a bill against a 


legatee or debtor, if he make the executor a party and 
charges collusion. Au, Gen, v. Wynne, Mos. 126. 

A suit by the heir against the widow to compel her 
to abide by her election, to take a legacy in lieu of 
dower, an account of the personarestate was decreed, 
and the plaintiff had leave to amend, by making the 
executor a party. Lesijuire v. Lesquire, Pep. T. 
Finch, 134. 

Feme covert by leave of her husband took a bond 
in the name of her servant, but in trust for herself ; 
her husband died, and the obligor paid the money to 
his administrator ; to a bill of interpleader against the 
servant and the feme, the administrator must be a 
party, flavell v. Ball, id. 330. 

Pill stated that an estate purchased in defendant's 
name, was so purchased in trust for plaintiff’s an- 
cestor, who paid the purchase-mditoy, and prayed a 
reconveyance : demurrer, for that the ex^tor of die 
ancestor was not a party oveimledii , AttUy v, Faun^ 
tain, id. 4. 

Suit by one surety against another for contribution, 
the representatives of another surety, who died in- 
solvent, ought to be parties. Hole v, Harrieon, id. 
15. PillN. Ac SURF.TY. 

On a bill against the heir of a mortgagee to redeem, 
the executor or administrator must be made a party. 
Amn, 2 Freem. 52. JMortgor.&c Moiitoee. 

Where the heir of the mortgagee brings a bill to 
compel the mortgagor to redeem, or be foreclosed, the 
executor must be a party. Freak v. Hearsay, 1 C. C. 
51. 2 Freem. 180. Nel. 93. Clerkson v. Bowyer, 
2 Vcni. 66. 

To a bill against the lieir of the mortgagor, to have 
payment or hold without redemption; the personal re- 
icscntutive of the mortgagor must be made a party. 
lecher v. Tantor, 2 C. C. 29. 

A term of 1000 years was granted, but conditioned 
to sink and bo extinguished upon payment of an an- 
nuity for forty -two years. In a bill brought by the 
heir of the grantor against the heir of the grantee, 
after the expiration of the forty-two years, for a sur- 
render of the residue of the term, the personal repre- 
senlative of the grantor need not he parties. Bamp^ 
Jieltl V. Vaughan, ilep. T. Finch. 

I'he heir of the obligor demurs, because his admi- 
nistrator was not made a party, and the demurrer was 
overruled, because he would not administer himself, 
and had opposed the plaintiff in taking out adminis- 
tration as principal creditor. D'Arandaw Whitting- 
hanft Mos. 84. 


11. Heir at T.atv, 

See also 11f.ir at Law, II. 

It is the practice to keep the at law before the 
court, even tliough he aamit ine will. Jackson v. 
Badford, .4 Price, 274. Heir at Law. 

A second mortgagee, to redeem a prior mortgage, 
must make the heir of the mortgagor a party, though 
the second mortgage is only of part of the estates 
comprised in the first, and under a different title. 
Valk V. hd, Clinton, 12 Vcs. 48. Mortgage, Re- 
demption OF'.' 

On a bill, filed on behalf of younger children, to 
raise portions out of the real estate, the infant heir 
ought to be made a defendant, not a plaintiff. Pfun- 
ket V. Joice, 2 Scho. & L. 159. Heir at Law. 

Bill by devisees, in trust to sell for specific per.** 
formance of an agreement to purchase, that the n(B|r 
of the devisor is not a party to the suit, is not mattlv' 
of e.'iception to the tn favour of the title. IFcike- 
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nmn ▼. Ds. Aut(iinc2, 3 Ves. 234. Heir at Law ; 
Exceptions to Master's Report. 

The heir of a private founder, who has appointed 
no visitor, must be made a party to an information 
for regulating a charity ; but the court, in favour of 
charities, will direct an enquiry for the heir. Att» 
Gen, V. Guiint, 3 Swan. 148. Charity Inporma- 
TioN ; Heir at Law. 

Deeds not delivered out of court to a devisee, unless 
the heir is before the court. Anon* 1 Ves. J. 29. 
Tr. Delivery of Deeds ; Devisee ; ITkiu at Law. 

In a bill by a second mortage to redeem the first 
mortgagee, the mortgagor or his heirs must be ^forc 
the court : heir being abroad, the court cannot* pro- 
ceed. Fell V. Bt'own, 2 Bro. C. C. 276. Mort- 
OAOE, Redemp. op. 

Though, at law^ Jr, specialty creditor may sue cither 
the heir or executor^ "yet, in eejuity, he must make boUi 
Duties, lilodos v. Jackson, 3 Atk. 406 ; and see 
Flunket v» Psiuon, 2 Atk. 61. 

To bill against executors of testator, on whose land 
annuities were charged, seeking arrears accrued due 
in life of. testator, heir need not be party ; but for ar- 
rears since testator's death, he must. Weston v. 
Bowes, 9 Mod. 309. Ueiu at Law. 

In a bill by creditor, under the statute of fraudu- 
lent devises, against the assignee or devisee only, the 
licir at law is a necessary party ; and for wa^t of him, 
tlic cause ordered to stand over. Warren v. Stawell, 
2 Atk. 125. Id, 

If an action at law be brought, it must be both 
against the devisee and heir at law, and equity fol- 
lows the law in this respect, hi, ib. 

In a devise of lands to pay debts, if the creditors 
bring a bill to compel a sale, the heir is generally to 
be made a party. Secus, in case of trust created by 
deed to pay debts. Harris v. Ingledew, 3 P. W. 92. 
Heir at Law ; Trust to pay Deiits. 

One seised of lands in fee' binds himself and his 
heirs in a bond, and devises his lands to J in fee, and 
dies : in a bill brought by the obligee in the bond, to 
subject the devisee to the payment of debts, the devi- 
sor’s heir must be made a party. Gawler.y, Wade, 
1 P. W. 99. Heir at Law. 

A , tenant for life, remainder to B in fee ; B mort- 
gaged the estate to C, who devised it to D : D need 
only foreclose against B, for the heir of C had no in- 
terest, and need not be made a party. Williams v. 
Day, 2 Ch. Ca. 32. jVIurtuage, Foreclosure of. 

12. IIud)and and Wife, * 

Where feme covert, having separate interest, joins 
as co-plaintiff or co-defendant with husband, it will 
not prejudice a future claim by her. Hughes v. Evans, 
1 S. & S. 185. Feme Covert. 

On the death of a defendant, against whom the hill 
seeks to set aside a contract entered into by him for 
the sale of his wife's estate, it is regular to revive 
against his personal niiiresentative. without making 
wife a party. Humphreys v. Hollis, 1 Jac. 73. 
Aijatf.ment & Revivor. 

Bill filed by feme covert, stating her as a spinster, 
lier solicitor being ignorant of lier marriage, and her 
husband ignorant of this suit till after the decree : on 
motion, by consent, the husband was permitted to pro- 
secute the decree under terms. Farer v. Wyatt, 5 Mad. 
449. Pr. Misnomer ; Pk. Decree, Prosecution. 

In suit by feme covert, it is necessary that husband 
should be a substantive party, as wife's claim to sepa- 
rate estate is i^nst the jus rnaritu By joiniug the 
wife as co-plaintiff, husband admits the statement in 
bill that it is separate property of wife, and this will 
unswtt all the purpose of making him a defendant. 
Smith T. Myers, 3 Mad. 474. 

Demurrer by a married womantift a bill praying 


dmveiy only against her, and relief against tier hus- 
band as to contracts, Jkc,, by her, as agent for her 
husband, alleging; tire ’vouchers, &c.^ to be in her 
possession ; ulow^, upon the objection, first, to 
making a mere agent a party ; secondly^ to admitting 
the testimony of a wife in her hu<|band’s cause. Le 
TexUre y, Marg, Anspach, 15 V^. 169. Agent 
Discovery. 

Annuity lieing granted by femb cot^rt, chaiged 
upon her separate estate, being void under statute for 
want of insertion of clause of redemption In the me- 
morial, the consideration cannot be recovered out of 
her separate estate, though part of the money was 
applied in paying fines u^ioo admission to copyholds. 
Plaintiff seeking relief, nut merely against husband 
seised or kmtitlcd in right of his wife, but against the 
separate estate of wife, must serve tire wife. Jones v« 
Harris, 9 Ves. 486. 

Husband a formal party to bill against wife, in re- 
spect of sepaiute estate. Litlia v. Airey, 1 Ves. J. 
278. 

Where a suit is relative to thfi separate estate of a 
wife, the bill ought to be filed by her prochein amy : 
if, however, such a suit be instituted by the husband 
and wife jointly, the court will secure the fund for the 
wife in the name of trustees or the accountant-gene- 
ra. v. /iood. 2 Ves. 452. 

A husband, tenant fi r life, remainder to wife for 
life, brings a bill alone Jor the opinion of tlie court 
upon the settlement : olijection, for want of making 
his wife a party, allow^. Herring v. Yoe, 1 Atk. 
290. 

A man may sue alone, without hts wife, for a debt 
due to her by bond ; but if he joins the wife in the 
action, and recovers judgment, and dies, the judg- 
ment will survive to her. Oglander v. Uaston, 1 Vern. 
396. Chose in Action. 

Regularly, husband and wife ought to join in suit ; 
but if a feme covert demands relief for a separate 
maintenance settled by the husband, she may sue 
alone. Begnes v. J*ewes, 1 C. C. 35. 

Jf a husband sue for clioses belonging to tlio wife 
as for a trend or legacy, she must Ire a party to the 
suit ; but otherwise, if suing for a rent accruing in the 
wife's right after marriage. Clark v. Ld, Angier, 
1C.C.41. S;C. Nel.78. 

Husband need not be joined with wife in her bill 
against trustee for separate maintenance. Lanky v. 
Gouldhig, Cary, 87. 

13. Legatees and Devisees General and Besiduary* 

The general rule is, that appointees under a will of 
feme covert are necessary parties to suit concerning 
fund, which is subject of appointment. Coiai v. 
fery, 1 S.^c S. 105. 

in ordinary cases, executor represents whole per- 
sonal estate, and therefore legatee not ncccssaiy party. 
Id, ib. Exon. ; Legatee. 

Suit for specific performance of contract to pur- 
chase freehold.; detendant had paid several large 
sums on account of purchase-money, leaving a con- 
siderable portion still due ; he died when cauire was 
at issue, leaving real and personal to infant children. 
PlaintiflT revived against executors only. Held, thmt 
infant devisees were necessary parties. Suit ordered 
to stand over to amend, in that respect, by s^ple- 
mental bill. Townsend v. Champemowne, 9 Pnee, 
130. Pl. Bill of Revivor. 

A decree for redemption and general account, &c., 
having been made in the criginal and revived causes 
in favour of the supposed devisee, it cannot bo re- 
stricted in the supplemental suit to an account to W 
taken as between the executora and mortgagees, 5cc., 
to the time of the death of iHe devisor, dismissing the 
bill as it regards the interest of die ^viseo } for th 
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devilM8 parly .tfr the account. Rylandsl 

V. Devxsi^ ; Tit. Deciik£ ; 

not necessarj^ parties to suit | 
Srovm v. Dowlhwaite, 1 JVlad. 446.^1 

ayy» a rAiduaiy legatee must bring before 
the Qourj^au persons interested in the residue ; excep- 
tion ^^re diet necessary or convenient. Cockbum v. 

16 Vcs. 328. Id. 

^imdiiKry legatee need not be a party to a bill for 
ap^fic legacy. Waiuioright V. WaUnnan, 1 Ves. J. 
30. Id. r 

All residuary devisees must lie parties. Parsons v. 
Neville, 3 13ro. 04‘C. 365. HESinuAnv Deviseks. 

In a suit for a moiety of a residue the otU‘jr persons 
interested must be before the court. Hfierrit v. Birch, 
311ro.C.C.229. 

Jilvery jegatee whose legacy is charged on real 
estate ought to be before the court. Morse v. Sad~ 
ler, 1 Cox, 352. Legatees; Charge on Reai. 
Estate.:. i 

In a bill ag[ainst the executor either by creditors 
or legatees, it is not necessaiy to make the residuary 
legatee a party. Lawson v. liarker, 1 Bro. C. C. 303. 
Hesidvahy Legatee. 

Not necessary to make any other than the execu- 
tors, parties relative to the personal estate, since be 
sustains tho person of the testator to defend the es- 
tate for himself, creditors, hnd legatees. Peacock v. 
Monk, 1 Ves. 127. Exons. 

In a suit for a legacy, it is not necessary to make 
oilier legatees parties, although ffom a deficiency of 
assets^ all the legatees must abate. Alt. Oen. v. 
Ryder, 2 C. C. 178. Legatees. 

Where a legacy is given to two, one cannot suo 
alone for it ; if the residue be given to divers, they 
must all be parties ; but when legacies are given to 
divers persons, each alone may* sue for his own le- 
gacy. Haycock v. Haycock, 2 C.C. 124. lb. 

A pecuniary legacy to each of three children, and 
the residue to be equally divided among them, to a 
bill by one legatee for the pecuniary legacy, it is not 
necessary to make the others parties, but if the bill is 
for the residuaiy share, the others must be parties. 
Dwnstall v. Jiabltel, Rep. T. Finch, 243. And see 
Atwood \. Hawkins, Rep. T. Finch, 113. lb. 

Devise for seven years on condition that devisee 
should within the time pay devisor's debts, remainder 
to plaintiff at twenty-one ; on a bill to compel pay- 
ment of debts, or be let into possession, other parlies 
to whom the estate is devised until plaintiff attained 
twenty-one, are necessary parties. Pigg v. Cordwell, 
Rep. T. Finch, 278. Devisees. 

Administrator of an executor who was likewise a 
legatee by the will of tlie testator, exhibited his bill 
against the other executor; a demurrer for that the de- 
fendant's brothers, also legatees, and charged by the 
bill as combining witli the defendant, were not par- 
ties, was allowed. Galle v. Greenhill, Rep. T. Finch, 
202. Legatees; Exous. & Aomors. 


14. Lessor and Lessee, and Sub-I^ee. 

«.Dcfcndant*s setting up defence of title in landlord, 
and producing in evidence on hearing certain deeds 
belonging to landlord, ordered, on petition, to pro- 
duce such deeds on trial of issue, or that they should 
admitfacts which, as alleged by other party, deeds would 
establish, though landlord was not party to suit. Pulley 
V. Hilton, 10 Pri. 118. Pii. Production of Deeds; 
Landl. & Ten. ; Pl. Admissions by Answer. 

* Renewal deex^ against a tenant under a bishop's 
leaM without any contribution from his sub-lessee, ne 
having covenanted that as often as the bishop should 
leneWf he would« renew without fine wiUi his sub- 


l^see. The tenant and his lessor are necessaiy par* 
ties, the sub-lessee deriving his title from their cove- 
nants. Revell V. Hussey, 2 Ball & B. 280. Lease, 
Renewal op, Fine on *; Contribution. 

To a bill by mortgagee or trustee of a leasehold in* 
terest evicted for non-payment of rent, against the 
landlord, seeking a redemption ; a demurrer, tho 
l^sec not being a party, allowed. Adams v. St. Ijcger, 
TBall & B. 181. Landl. & Ten. ; Redemption of 
Forfeited Interest. 

One tenant in common having leased his share on 
a bill for partition, the leKMe is a necessary party, and 
his costs must be borne by his lessor. Cortiish v. 
Gest,* 2 Cox, 27. Tenant in Common ; Lessor & 
Lessee. 

A bill by a lessee for twenty-one years under tho 
dean and chapter of \V, againrt.a lord of a manor 
and the tenant of a particular house which obstructed 
plaintifTs way, praying that the house might be pulled 
down, and that plaintiff be quieted in the possesSteu 
of the way : held that the dean and chapter of Win- 
chester, who were the owners of the inhentance, were 
necessary parties. Poore v. Clark, 2 Atk. 616. Land. 
&c Ten. 

On a bill for an injunction to stay an ejectment at 
law against the plaintiffs tenant, the tenant ought to 
be a party. Ijawleif v. Walden, 3 Swan. 142. Landl. 
6c Ten. j Ejectment ; Pr. Injunction. 

Lease of lands is granted, reserving mines, 6cc., 
and a power of working them, lessor paying for da- 
mages done, which mines were leased to B. On bill 
for performance of covenants against representatives 
of lessor, B need not be party. Green v. Poole, 5 Bro. 
P. C. 504. Lessor 6c Lessee. 


15. r.ord of Manor, 

Where a bill is brought for surrender of a copyhold 
estate for lites, the loS must be made a party ; be- 
cause when the surrender is made, the estate is in the 
lord, and he is under no obligation to regrant it ; 
contra in the case of copyholders of inheritance, there 
the lord need not be a party. A/ton, 6 Vin. Ab. 239. 
Copyhold Surrender. 


16. Incumbrancers, Mortgagor and Mortgagee, Sfc. 

Persons entitled to part only of money due on 
mortgage, cannot file bill for foreclosure of that part 
alone of mortgaged premises. Palmer v. K. Carlisle, 
^ S. 6c S. 423. MoR'i'GAr.E, Foreclosure ; Par- 
tition. 

There can be no redemption or foi'cclosure unless 
parties entitled to the whole of mortgage money arc 
oefore the court. Jd. ih. Mortgage Foreclosure ; 
Mori GAGE Redemption. 

Mortgagee is not necessary party to bill for par- 
tition. Swan v. Swan, 8 Price, 518. Partition ; 
Moutgor. 6c Mortoee. 

A receiver cannot be appointed without mortgagee’s 
being before the court, if a mortgage appears upon 
the face of pleadings. Price v. Williams, Coop. 31. 
Receiver ; Mortgor. 6c Mortoee. 

'J'he court ordered a bill of foreclosure to stand over 
to make a judgment creditor, the only incumbrancer 
not before the court, 4 party, but would not adopt as 
a general rule the usual practice to make all incum- 
brancen parties. Bp. Winchester v. Beavor, 3 Ves. 
314. Incumbrancer ; Mortgage, Foreclosure 

OF. 

.Tudgment creditor, prior to a mortgage, need not 
make the subsequent mortgagee party in order to 
postpone him. Shepherd v. Gwinnet, 3 Swan. 151. 
Judgment Crbd. ; Moriysaoe; Priority pit^cu- 

RITY. 

To bill of foj|M|psure against the principal mort- 
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gagor, the mortgagor of another estate, as a collateral 
security, is a necessary party. Stokes v. Cletuhftis id. 
150. SkCURITY, I'OLLATEllAL. 

Annuitants prior to a mortgage need not be made 
•parties to a suit by "the mortgagee against the mort- 
gagor for a sale, but the estate must be sold subiec;t 
to the annuities. Delahere v. Norwood^ id. 144. An- 
nuitants ; Moiitoage. 

One mortgagee, out of several interested. Cannot 
sustain a bill of foreclosure for his proportion alone, 
without making the others parties. Lowe v. Morgan, 

J Bro. C. C. 360. Montgomerie v. M. Bath, 3 Ves. 
560. was contra. But see 1 Bro. C. C. 365. note. 

MoilTGOlt. & MonTGEF.. 

Where a bond creditor brings a bill against an 
executor for an account of assets and satisfaction, it 
is no objection for. want of parties -that he has not 
brought other bond creditors or crcditoi-s of a superior 
nature be&re^the court, for the court only decrees an 
aecount, witb a direction for the executor to pay in a 
course of administration. Anon, 3 Atk. 572. 

The mortgagor or his heir should be a party to bill 
1^ raort|^gee. Howes v. Wadham, llidg. 199. Monr- 

COR. & Moim'.FE. 

Praying relief where mortgagee is a party, is the 
same as praying to redeem, and if on a reference to a 
master they do not redeem him, the court will dismiss 
the bill, which is equivalent to a foreclosure Cholm-- 
ley V. Ds. Oxford, 2 Atk. 267. Mortgage, Re- 
demption OF. 

. Jleir of mortgagor need not bring original mort- 
gagee before court where latter has assigned without 
mortgagor’s joining. Hill v. Adams, 2 Atk. 39. Id. 

An old mortgage is made to B for 3501., who, in 
1705, makes an under mortgage to C for 3001. C 
brings a bill to foreclose ; B the original mortgagee, 
or in case of his death, his representative, ought to be 
made a party. Hobart v. Abbot, 2 J'. W. 643, 

Where estate is subject to several incumbrances, 
one incumbrancer may sue without making the rest 
parties, at least it is cured by a decree directing an 
account to be taken of all the incumbrances aflcctiiig 
the estate. Odell v. Graydon, 6 Bro. P. C. 67. 

Where person derives title under a dormant settle- 
ment, all remainder-men without settlement, as well 
as all mesne incumbrancers on estate, must be made 
parties to suit. Edgworth v. Edgworth, 5 Bro. P. C. 
498. 

A bill to foreclose having been filed in this case, 
the court made a decree and ordererl the mortgaged 
lands to be sold ; afterwards a third person, who iiad 
paid off tlie mortgage and taken an assignment 
thereof, and of the decree of forec:losure, applied to 
the court to set aside their order for a sale, which the 
court refusing, lie appealed to the lords, by whom the 
order of refusal was affirmed with costs. Crowe v. 
Ilalliday, 2 llidg. P. C. 50. Moiitoage, Foiie- 

CLOSITRE OF. 

If a mortgagee in posscSssion assign over, and the 
mortgagor prefer hisr''' bill, suggesting that the debt 
is fully paid, and for an account of the surplus, he 
must make the mortgagee and all the assignees par- 
ties ; but if the bill be brought for an account, and 
to pay what is due, he need not make the mortgagee 
a party. Ancin. 2 Free. 59. .JMohtoor. & Mohtgee, ; 
Assok. & Assee. ; Mori-oaoe, Assignment of. 

Second mortgagee contesting, by his bill, the va- 
lidity of the first mortgage, the mortgagor must be a 
party. Thomson v. Baskerville, 3 C. 11. 216. 

17. Where numerous. 

A few of a laige number of persona may institute 
a/fUH, on behalf of themselves and the rest, for 
rmf against acts injurious to their common right, 
although the majority approv^Hpf those acts, and 


disa^rove of the institution of ; 4 tlls-;aQil{ jmd the 
attorney generaluheld not be ajf 8^' to^'duit where 
the whole body ise^cufin ^ abuS^ 
instituted by the attorney gencrat 
l Sim.8. Arrt GEN. * ‘ . 

' If several of the Aareholders assigUMiy OM^^tfieir 
dcpMits to others, and appoint the la^ theif at- 
tornies for recovering theiV* deposit^, fne^asrign^ 
cannot sue on behalf of themseNes and them ^sig- 
nors; but the latter, however numerous, bo 
parties to the suit, lilahi v. Agar, I SimfSlA, 

One shareholder of canal may fiTe dbVB bn J|Khalf 
of self and others, to sot aside agreement made con- 
trary to prbmions of the act of parliament. Oray v. 
CfMiplin, 2S.ficS.267. 

Whers object of suit is to avoid payment of rate 
levied on die inhabitants of a town, all having com- 
mon interest to avoid the rate, any one or more of 
them may sue on behalf of themselves a^d the other 
inhabitants. Att.Gen. v. Heelis, id. 76. Parish 
Rate. 

Bill by some partners against committee of part- 
nership for account, &c., must lie on behalf of them- 
selves and other partners not of committee. Ba/d- 
win V. Tjiiwrence, id. 18. Partni'iisiiip. 

Bill to carry trusts of creditor’s deed into execution, 
may be hied on behalf of all creditors by one of 
tiiem only, where thc^ all executed the deed, but 
were very numerous. ^Vitd v. Barham, id. 91. 

The cases in which aTbill can lie filed by one per- 
son on behalf of himself and others, are cases in 
which the others have a choice between that and 
nothing. Jones v. Garcia Del liio, 1 Turn, fic 11. 
297. 

Appointees being very numerous, and hill filed by 
some on behalf of all, court will dispense with ge- 
neral rule requiring all appointees to be parties. 
Manning v. Thesiger, 1 S. fic S. 106. 

A person having a common right against many 
other persons, may file a bill against some of them ; 
and if the right is fairly established, the court will 
carry the decree into execution, against other persons 
not parties to tlie suit. Neale v. West Middlesex 
Waterworks Conny,, 1 Jac.fi: W. 369. 

But .one of several inhabitants of a district, wlio 
claim a right under an act of parliament to be 
supplied with water by a public company, cannot 
file a bill on behalf of himself and others. Jd. ib, 

A joint stock company, established by act of par- 
liament, vesting in them all pro|ierty belonging to 
them, and authorising them to bring actions in the 
name of tlieir treasurer for the time being, having 
purchased an estate pending a suit against the ven- 
dors, to compel the specific performance of an agree- 
ment to grant a lease of part, on a bill by the vendee 
against the treasurer and directors, the plaintiffs were 
declared entitled to a lease, and the treasurer was 
enjoined from disturbing their possession, though the 
rest of the proprietors, being very numerous, were 
not parties ; but no decree could be made for the 
execution of a lease. Meux v. Maltby, 2 Swan. 277. 
Joint Stock Company; Puuciiase, pendente 

Lri'E. 

Commissioners appointed by act of parliament, 
being authorised to levy a rate (not exceeding a* cer- 
tain proportion of the poor rate) on the occupiers of 
all houses, ficc. in Brighton, for paving, lighting, and 
watching the town, and another rate, not excising 
a fixed sum, on every chaldron of coal landed on the 
beach, or otherwise brought into the town, for re- 

S iiring or building works to protect the coast of 
righton against the encroachment of the sea (the 
act reciting, that the inhabitants were unable to raise 
moimy sufficient for that jnirpose without the aid of 
parliament), with power of disbess for non-payment, 
and liberty to apply any surplus of the coal rate. 
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where numerous, 


Parties to suit. 


After paymenl of debt contracted on the security 
of that ratej/and":lhe expcnces of repairs, &c. in &id 
of the tat^for p^vkig, &c«, to an iatormation by the 
attorney genefaf,^ at the relation of inliabitants, filed, 
against, fjqpfy-i^ht ^Commissioners (the whole numl^r 
being d'hundi^), by the descifption of acting com- 
missioners, stating that the CQmniissioners had, during 
several years, jevied the coal duty at its maximum, 
and applied a largef" pro[M)rtion of the pn^uce in aid 
of the town rate for paving, &:c., instead of the con- 
structibn ahd repair of works for the protection of the 
coast, and the discharge of the debt contracted on 
the security of tlie coal duty, and had distrained the 
goods of the relatOE for non-payment of^e duty, and 
praying an account of tlie money levied and ex- 

S ended ; an injunction against an undue le0y, and a 
ircction that the commissioners should replace any 
sums which they had applied to purposes not war- 
rant by the act ; a general demurrer for want of 
equity, and a demurrer ore ten us for defect of par- 
ties, were overruled. Alt. Cen, v. Brown, 1 Swan. 
265. Pl. Inform A lioN. 

Society for relief in sickness, &c., by means of a 
fund raised by subscription of the members, con- 
sidered merely as a partnership, having no corporate 
character. In a suit, therefore, against the trustees 
by some members for an account, alleging a dissoli^ 
tion contraiy to the articles, all other membera must 
be parties. Beaumont v. AJ^eredilh, 3 V. &l 13. 180. 
FiikxNDLY Society ; Account. 

The strict rule, that all persons materially interested 
must bo parties, dispensed with, where it is impracti- 
cable, or very inconvenient, as in the case of a very 
numerous association in a joint concern, in eOect a 
partnciahip. Defect of parties the subject of demurrer 
or plea, as it appears or not on the face of tlic bill. 
Cockbtirnv, Thompson, 16 Yes. 321. 

Parties dispensed with for convenience in the first 
instance, coming in after institution of suit, must have 
op[xutunity of supporting their interests, rehearing, 
Ac., a creditor, for instance ; and if partner with 
debtor, subject to account. Id. 327. 

Vaiious cases, where parties dispensed with ; bills 
by or against some tenants of a manor, as for suit to 
a mill, &c.. some parishioners for tithes, or a modus, 
societies for insuring each other, which was not 
within the statute 6 Deo. 1. c. 18. 7d.328. 

Bill by one of the officers and crew of a privateer 
against the owner, for an account of captures, ac- 
cording to the articles. Leave given to amend, by 
stadng that the bill was on behalf of the plaintiff 
and all others ; and upon that amendment, the ac- 
count was decreed. Cotul v. Blewitt, 13 Ves. 397. 
Account. 

• 

Upon a bill for equitable relief as to a rent charge, 
all the persons whose estates are liable must be par- 
ties. The rule dispensed with, under circumstances, 
making it impracticable, or highly inconvenient. 
Ait. Oen. V. Jackson, 11 Ves. 367. IIeni Ciiauoe. 

General rule, requiring all persons interested to 
be parties, dispensed with, where it is impracticable 
or extremely difficult ; in such a case to obtain a de- 
cree.to establish right of suit to a mill, for instance, 
court only reciuires parties sufficient to secure a fair 
contest, and right being established in that way, con- 
sequential relief may be had against the rest in ano- 
ther suit. Adair v. New River Comp., id. 429. 

Demurrer (to bill by some members of lodge of 
freemasons against others, to have the dresses, &c. 
.delivered up, and an injunction) was allowed on 
ground that they afibeted to sue as a corporate body ; 
but leave was given to amend, the court holding ju- 
~^ction for delivery of chattel ; and where there is 
tot inteicst, permitting some to sue as individuals 


representing the rest, in other instances than 
those of erraitors and legatees, if convenient to jus- 
tice that all should be parties. Lloyd v. Ijoaring^^ 
6 Ves. 773. CiiATi'Fxs ; Faiiiners. 

A corimration may join in a suit to establislr'-’4f 
claim of exemption on behalf of its individual mem- 
bers. Carp, of London v. Corp. of Liverpool, 3 Anst. 
738. ConroRATioN. 

Any creditor may obtain an order for prosecuting 
a decree for an account. Cretize v. Hunter, 2 Ves..T. 
165. 4 Bro. C. C. 157* Account ; Pa. Decree, 

CARRYING INTO ExeCU'^N. 

Where A, B, and C, on behalf of themselves and 
other members of a club, enter into articles with D to 
provide necessaries for the use and accommodation of 
the club, they arc personally bound by such articles ; 
and D is not oblig^ to resort to any of the other 
members for satisfaction of his demaudst Dk. Queens^ 
hurif V. Cullen, 1 Bro. P. C.396. Affirming i Bro. 
C.C. 101. 

Bill by a legatee, wrongly described by the tes- 
tator, for his legacy, one of the next of kin being a 
party: a deciee was made without reijuiring the 
other next of kin, who were numerous, to be brought 
before the court. Bradwin v. Ilarpur, Ambl. 374. 
Lecsatees. 

I’art of a ship's crew appointed two to be agents. 
On bill for account by such agents in their own 
names, and not ** on behalf of themselves and the 
rest,’* a demurrer was allowed for not having made 
the whole parties. 1.eigh v. Tfumias, 2 Ves. 312. 

A few creditors may sue for themselves and rest, 
and the suit abates not by death of one. Id. 313. 

Though some members of a corporate body be 
wanting, equity will decree execution of ao agree- 
ment to grant a Icnsq if the money is paid, for cor- 
porations differ from private persons, and the same 
rule in executing agreements will nut hold. TFi/oia 
V. Bamplon, 3 Atk. 475. Coupoiiation. 

Bill by one tenant of the manor of A, suggesting 
a custom for the tenants of that manor to cut turf 
in the manor of B. Where several persons have the 
same right, and are disturbed, such bills are enter- 
tained to avoid a multiplicity of suits, since one or 
two determinations will establish the rights of all 
parties on the footing of one c:ommon interest ; but in 
all such bills, all parties, or a determinable number, 
join in the name of the rest. Here, only one brings 
a bill in the general right, and not in a distinct 
riglit. Bill dismissed. Tinker v. /fogsrs, Sel.Ch.Ca. 
74. Multiplicity op Suits. 

Part of the proprietors of an undertaking may 
bring some others of them to an af;count, without 
making all the members parties, especially if they 
sue on behalf of themselves and others. Chancey v. 
May, Free. Chan. 592. Account. 

In a suit on behalf of a charity for the arrears of a 
rent charge, it is not necessary to make all the terre- 
tenants of the land, out of which the rent issues, 
parties. Att. Gen. v. Wyburgh, 1 P. W. 599. 

To bill for charitable uses, all the terre-tenants 
need not lie made parties. Att. Gen. v. Shelly, 1 Salk. 
162. Cuauity. 

A agrcM .in writing with B and C to pave the 
streets in ffie parish of D ; B and C, on behalf of 
themselves and the rest of the parish, agree to pay A. 
The agreement is lodg^ in the hands of B. A shall 
have his remedy against B and C, and they must 
resort to the rest of the parish. Meriel v. Wymond^ 
sail. Hard. 205. Agrei>.ment, who Bound. ^ . 

Bill on bond must be against all the objiij^D^. 
Amm. 2 Frecm. but dispensed with where Dumerdttf. 
Cranboume v. Criqip Finch. 105. 
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18. Vartners and Part^ownerSt Joint Tenants and 
Tenants in Comnwiu 

A B and C, being partners together, A agre^ with 

to give him a mpicty of his share in tlie concern ; 
"^an account may be decreed between A and D, with- 
out making B and C parties. Brown v. De Tastet, 

J .fac. 234. Account m:rw£KN whom ; Pahtnkrs. 

One partner may file bill against his co-partner for 
account, without seeking a dissolution of partnership. 
Jfarnson v. Armitagit 4 Mad. 143. Sed qiicere. Pakt- 
N£nsiiii>, Dissolution ; j^'COunt. 

One of two part-ownci^f a ship having assigned 
bis share to the otlier, the fornier is a necessary party 
to a bill by a creditor of both against the representa- 
tives of the latter. Pierson v. Robinson, 3 Swan. 139. 
Assionmt. 

Abatement by the death of one of the plaintiffs, 
tenants in common, bill of revivor by his representa- 
tive the soivivor, if not a co-plaintitf must be made 
defendant. Falbwes v. Williamson, 11 Ves. 306. 
Tenants in Common; Revivor, Bill of. 

Joint owner not necessary party to bill against fac- 
tor, on a demand against the other moiety, defendant 
having kept separate accounts, and admitted the pro- 
duce of that moiety to be in his possession. If 
month V. Binfer, 1 Ves. J. 416. 

A, stated by books in evidence for defendant to be 
a merchant abroad, and one witness swearing he 
knew him late a merchant abroad, and no evidence of 
his return sufficiently proved, out of the jurisdiction, as 
would be presumed at law, and defendant precluded 
from objecting that he was not a party. Jd. ih* 

One part-owner of a ship cannot bring a bill on 
behalf of himself and the other part-owners, but they 
must all be parties. Moffat v. Panjnharson, 2 Bro. 
C. C. 3^8. rARTNEusiiir. 

To a bill against a bailee for re-delivery of jewels, 
persons entitle to a part of them, are nut necessary 
parties. Saville y,Tancred, 3 Swan. 141. Bailre; 
Pa 111 -Owners. 

In a suit fdt a share of a partnership adventure, all 
the parties having shares must be parties. •> Ireton v. 
Lewes, Rep. T. Finch, 96'. Pautnkrs. 

In a bill to establish a tithe of Ash, all persons in- 
terested in any one particular adventure must be par- 
ties. Ciqtpurd v. Page, For. £xcli. 1. lb. 

Two joint tenants for life, if one of them exhibit a 
bill, the other .must be made a party, without the bill 
shows Uiat he is dead. Weston v Keighley, Rep. T. 
Finch, 82. Joint Tenants. * 


19. Parties not interested as Witnesses, Agents, Sfc. 

If a motion is intended to lay the foundation for a 
subsequent application against the solicitor of some 
of the parties, the solicitor in his personal capacity 
ought to be made a party to that motion. Pan Handau 

Moore , 1 Russ. 441. Pn. Motion. 

Where witness is made party, merely for purpose 
of discovery, it is demurrable. How v. Best, 5 Mad. 
19. Pl. Discovery ; Witness ; Pl. Demuurer. 

Chief clerk to company, though he .has no interest, 
and may be examined as witness, may nevertheless be 
made a party in suit against such company for dis- 
covery. Gibbons v. Waterloo Bridge Cornet 5 Price,. 
491. 

Demurrer to bill by annuitant, against an incor- 
porated company and their clerk for discoveiy of funds 
not appropriated, overruled, on account of clerk join- 
ing in demurrer. Id. ib, Pri.nc. & Agent. 

|3(9iteTally, it is not necessary to make an attorney 
a because he has title-deeds in his poss^ion, 
although it may become so under particular circum- 


stanees. Fenwick v, Reed, X JVIer«,l^4«. Sol. Se 

Ot.IENT. ^ s * 

Rule that witness,...having naipthre^i ought 
not to be madS party, is not wh^uf exosption. 
IFhitu'orlh v. Davis, I V. & B. 850. 

The only case in yrhich a person, a]^iast^1ii|i6jtn no 
relief is prayed, is allowed to be made a pasty, is (hat 
of the agent of a corporation.*; wheT« an agent is so 
involved in a fraud, that the coAt wiU chaige him 
with costs; though relief cannot be prayeij^ agaiust 
him ; yet if the costs are not pray^ against him, a 
demurrer lies. ].e Teiier v. Marg. Ancpach^ 15^ Ves. 
164. But see 2 Ves. 284. Agent. 

General* rple that a mere witnesses not to be made 
a party ; exceptions in the cases of arbitrators and 
attorney% and corporations, whose officers and ser- 
vants arc made parties. Dummer v. Corp. of C/iip- 
jienham , 1 4 V cs. 2 52 . W'^ n n r.sn. 

A solicitor assisting- his client in obtaining a fraudu- 
lent release is pmi^rly inade a paity, ond liable to 
costs, if the principal be not solvent. Bowles v. 
Stewart, 1 Scho. 1..227. Sg%. A ('lien c; Fravo. 

^ Bill for discovery, in aid of an action ; demuner by 
mere witness allowed, though discovery would lie more ^ 
beneficial than an examination at law, aiul notwith* ' 
standing a charge of interest in dcfendcint as to which 
ho may be called by plaintiff, waiving the objection, 
dnd if called against him, may he examined on tlie 
voir dire. Fefiton v, Hughes, 7 Ves. 237, Pit. Wit- 
ness. • 

To bill for relief, mere witness cannot be parly, ex- 
cept in the case of a secretary, Ac. of a corporation. 
Jd. 288. lb. 

H'o bill against vendor for sjiecific performance, his 
stewards and receivers ought not to lie made parties, 
a specific performance lieitig deiuced, bill as against 
tlicm dismissed with costs. M*Aamara v. Williams, 

6 Ves. 143. Spec. Pkuf. 

A n agent whd was to have no emolument beyond 
bis salaiy, decided to account for profit made by a 
clandestine sale to his principal on his account. 
Timber purchased for a colliery ; before it was applied 
to the use of tlie colliciy, some of tlie owners retired, 
and it was paidJor by those only who remained : the 
former owners Hire not necessary parties to a suit hy 
those who remmned against the vendor on account of 
sale. Massey v, Davies, 2Ves. J.317. PitiNC. & 
Agent; Account. 

It is no answer on exceptions, that the defendant is 
a mere witness, and ought not to have been made u 
parly ; for having submitted to answer, he must answer 
fully. Cooksim v. Klltson, 2 Bro. C. C. 252. Wit- 
ness ; Waiver; Pr. Exceptions to A.nswf.r. 

The parent is not a necessary party to a suit to set 
asUe a deed fraudulent on marriage, but is a com- 
petent witness to prove the fraud on a bill filed by the 
husband and wife. Scott y.Scott, 1 Cox, 367. Fraup 
ON Marriage; Pr. Evip. Witness, Competency 

OF, 

A mere witness cannot be made a defendant for 
discovery of what he is examinable to, unless he is 
interested. If the bill charges he is interested, the 
defendant must plead and support it by an answer 
denying that allegation, and cannot demur. Plummer 
V. May, 1 Ves. 426. Witness ; Pl. Plea. 

To a bill by representative of the pawnee of a chat- 
tel against a third person, merely tor a delivery of it, 
the owner need not be a paity. SavUU v. Tankred, 
1 Ves. 101. . 

An agent being prosecuted for contempt in disobey- 
ing an order of winch he had no notice, may join in 
an appeal from that order, though no party to the 
cause in which the order was made. Stone v. Byrne, 
5 Bro. P. C. 213. Pr. Appeal. 

In an issue directed to try whether M made a con- 
tract for his own use, or in trust for B C and D, M is 
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very properly inade « party, and ought not to be a 
witness *, bemuse*, as a witness, he was to answer to 
his own advantage, viz. to lessen the number of his 
partners in a beneheiai contract. Dawsoti v. Fiank- 
lyn, 4 Bro* V* C* Issue at Law. 

J, of K, caused a sum in S. S. stock, belonging to 
another person of the same dame, to be transferred 
into his own name^ and then into the name' of a bro- 
ker for sale, and who -accordingly sold it for him : in 
a bill against the representative of J of K, and the 
S. S. <tompaiiy, the solicitor for the broker is not a 
necessary party. llariison v. Pryse, Barn. 324. 
Frin. & Broker. 


20. Tenant for Life ; in Tail, and Pemaii:i1er-‘}nan, 

In a suit concerning the inheritance of a trust es- 
tate, settled on fi for life, and after remainders to his 
unborn children, upon the person who should then Ire 
entitled to claim as Baron Cin tail, with an ultimate 
remainder to the present baron C in fee ; the person 
presumptively entitled to the barony, although no ]ier« 
son entitled to a prior estate of inheritance is before 
the court, is not a necessary paity. Cholmandeley v. 
Clinton, *2 Jac. 3c W. 2. IIkm.-man. 

It is sufficient to bring the first tenant in tail be- 
fore the court. Lloyd v. Johnes, 9 Vcs. 55. Ten. ilt 
Tail & Bem.-man. 

■Tenant for life having made a lease of coal mines, 
amounting to a forfeiture, cannot join the remainder- 
man in a bill for an injunction. Mentworth v. Turner, 
3 Vcs. 3. 

It is sufficient if the first tenant in tail is a party to 
a bill of foreclosure. ReqnoUlson v. Perkins, Ambl. 
664. S. C. 1 Dick, 427. Fl. Bill ov Foiuzjlo- 
SURE ; Ti-.n. in Tau. Rem.-man. 

A patty who is plaintiff has no 9 ght, in order to 
clear his own title, to bring remainder-man before the 
court, upon a discussion whether a prior remainder- 
man has title or not, and ihcrefure a bill agaimstthem 
dismissed. Pelham v. Gregory, 1 Kilen, 518. 

On bill to execute trust, the first entitled to inheri- 
tance is a necessary party, if in being. J^inch v. Finch, 
2 Ves. 492. 

'Where a remainder-man brings a bill against ten- 
ants for life, to have the title dc^s brought into court, 
parties claiming under the trust deed must be parties 
to'tlic suit. Pyncent v. Pyncent, 3 Aik. 571. Ten. 
FOR Life &Hem.-man. 

Where mortgagee in fee has made an absolute con- 
veyance, with several limitations and remainders over, 
the first tenant in tail at least must be brought before 
the court. Yales v. Humbly, 2 Atk. 237. Ten. .in 
Tail. » 

Bill to impeach settlement is not demurrable be- 
cause romainder-inan, expectant on an estate tail, is 
not made party. Anon. 2 Kq. Ab. 166. Hem.- 

MAN. 

Injunction to stay waste in cutting trees, granted 
on bill by party who was only tenant for life, and had 
no right to trees, and though party entitled to inheri- 
tance, was not joined. Dayrell v. Champness, 1 Kq. 
Ab. 400. Injunc. lo stay Waste. 

A made a mortage, and then made a marriage set- 
tlement of the equity of redemption, wherein he limited 
it to his wife, then to the issue of his body, remainder 
in tail to his brother. The mortgagee brought his bill 
against the mortgagor for a foreclosure, but he did 
not make the brother a party, yet he had a decree. 
The mortgagor afterwards died without issue, and the 
‘ands remained to the brother by the settlement, who 
^“!ght his bill to redeem, which was dismissed. 
icarriek v. Barton, 1 Ch. Ca. 217. 220. Mort- 
em Foreclosure or. 


21. Tithe Causes. 

Bill praying account of tithes, and merely stating 
that impropriate rector demised tithes to plaintiff, 
muned to for want of title ; but on argument 
was allowed to amend, by making the impropriate rec-** 
tor a party, on payment of 51. costs. Jackson v. Ben- 
stm, 1 M*Clel. 62. S. C. 13 Price, 131. Title ; 
Pl. Bii.l Amendment. 

Landowner, not being an occupier, made defendant 
in a suit for tithes, is entitled to have the bill dismissed 
as against him, with cos^, but if he mixes in defence, 
&c. It will be dismisse4;^thout costs. Markham v. 
Smith, 11 Price, 126. Pn. Costs. 

Plaintiff in tithe cause, lessee of vicar, ordered on 
motion on part of defendant, to bring in and deliver 
to clerk in court,^ books, papers, &c. stated in affida- 
vits to be in his possession, and to belong to vicar, who 
was not a party to suit. Foreman v. Cooper, 11 Price, 
515. Pit. Production OF Deeds. 

Ordinary is a necessary party defendant to bill for 
establishing modus. Cook v. Butt, 6 Mad. 53. 
Modus. 

In a suit by an impropriate rector for tithes, when 
the defence is, that the lithe in question is vicarial, and 
«the vicar, who is a defendant, dies during the suit, it is 
not necessa^ to make the new vicar a party, if the 
plaintiff will waive the account subsequent to his in- 
duction. ^J)aKs v. Benn, 1 Jac. 95. 

The vicar is a necessary party to a bill for titlies by 
the impropriate rector against an occupier, when tlie 
defence made is, that the tithes in question are paya- 
ble to him. S. C. 1 Jac. 3c W. 513. 

A bill to establish a modus should be filed by cer- 
tain owners and occupiers of land within the parish, 
oil behalf of themselves, of all other owners, occupiers, 
&c., and the ordinary should always be a party. 
Hales V. Pomfret, Dan. 142. 

An impropriator is not a necessary party to a bill 
by a vicar, against occupiers ; and if made one, he 
may demur. Bill dismissed against, him, but under 
circumstances, without costs. WilliafQseny. Id. Lons- 
dale, Dan. 171. Imfrofriator of Tithes. 

On bill to establish modus against dean and chap- 
ter as rector, the ordinary and parson are necessary 
parties. De Whelpdale v. Milburn, 5 Price, 485. 
Modus. 

Where a lay impropriator is not a neccssarv party, 
and ought to demur ; if he docs not but supers the 
cause to go to the hearing, tlie court will uot give him 
cq^ts. Williamson v. Hutton, 9 Price, 187. Pu. 
Costs. 

Hector ought not to be made party defendant in 
vicar’s suit for an account of small lithes withlield by 
occupiers on a claim by rector. iri//iam« v. Price, 
4 Price, 156. Account. 

To a bill to establish a customaiy payment in lieu 
of the tithes, the ordiuaiy must be a party. Gordon 
y. Simkinson, 11 Ves. 509. 

One owner of lands in a township may sue for him- 
self and the others, to establish a conliibutory modus 
for all the lands there. Chaytor v. Trinity College, 
3 Anst. 841 . Modus. 

Hector of M claiming tithes in kind, the occupier 
and landlord filed a cross bill to establish modus pay- 
able to rector of S by the lord of the liberty of winch, 
the lands .were parcel. It was objected, 1st, that the 
rector of S'iaot disputing the modus, a bill would not 
lie to establish it, and 2nd, that the other owners of 
.the land in the liberty should have been parties ; bill 
therefore dismissed. Woolaston v. Wright, 3 Anst. 
801. Modus ; Pl. Cross Bill. 

Where an iniBropriator’s right does not coUfie in 
quesrion, he need not be made a party to a 
subtraction of tithes. Carte v. Ball, 3 Atk. 601^ • 
Though a modus be laid in all the occupieiit yet 
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suing part of the occupiers is sufficient, each being lia* 
blc for the whole, aardcastle v. Smithstou, 3 Atk. 

.^o a bill for a portion of tithes in a neighbouring 
■^wish, the vicar of fliat panshmust be a party. Jiui* 
leyv. Worral, Bunb. 115. 

To a bill for tithes by the bishop and sequestrator 
during the incapacity of the incumbent, the incumbent 
must be a party. Bp, of London v. Kiehols^ Bunb. 
141. And if a set]ucstrator file a bill for subtraction of 
tithes during the vacancy, the bishop of the diocese 
must be made a party, bcc^|^ the sequestrator must 
account to him fur his reci^pts. Jones v. Barrett, 
Bunb. 192. 

lire impropriator must be a party to a bill against 
his lessee, to establish a modus. Glanvil v. TreUtw- 
nep, Bunb: 70. Modus. 

Bill to establish a custom, the owner of the inheri- 
tance must be a party. Spendlerv, Potter, Bunb. 181. 
Local Custom. 

Bill for tithes by the bishop and sequestrator, during 
the incapacity of the iucunilx:nt, dismissed, the in- 
cumbent not being a party. Bp, of Lmuion v. Nicholls, 
Bun.. 141. Incum iiknt. 

Bill by plaintiffs as lessees of the rector of W, for a 
•portion of great and small tithes in S a neighbouring 
parish, the vicar of S, who might be entitled to the 
small tithes, is a necessary party. Bailey v^Wotrall, 
Bun. 115. lb. 

In a bill to establish a modus against the lessee of 
the impropriator, the owners of the impropriation 
must be parties. (Jlnnvil v. Trelawtiey, Bun. 70. 
Imfuoimuation of Tithks. 

Decree, in time of Charles 1., for payment of 401. 
per annum out of particular lands, formerly part of the 
forest of Bladen, to the vicar, in lieu of titiies. In a 
bill against the land-owners to establish a right for 
this wl, per annum, it is nut necessary that the occu- 
piers, as well as landowners, should be made parties to 
the bill. CutUhert v. Gilb. £(}. llep. 320. 

Latcdloiid and Tenant. 

22. Trustee and Cestui que trust, Gmrdiatidnd In- 
fant, Lunatic and Committee. 

, The trustees of a charity were made, as individuals, 
defendants to a suit for the administration of the cha- 
rity, afterwards the information was amended, and 
they were made defendants in their corporate capacity, 
but the suit was not dismissed against them as indi- 
viduals ; at the hearing, the record was considered 
as constituting two different causes, and the cause 
against the trustees as individuals was dismissed with 
costs, though in the cause against them in tlieir cor- 
porate capacity, a decree was made remedying abuses 
which had grown up in the charity, and regulating 
its future administration. Alt. Gen, v. Mans/ietd, 
2 Russ. 501. Thustees of Charity. 

Trustee cannot file a bill concerning trust, without 
making cestnique tiust parties^ if they are numerous 
it ouglit to be filed by some on behalf of themselves 
and the rest. Douglas v. Horsfall, 2 S. & S. 184. 
Trustee and Cestui que Trust. 

A testatrix gives a legacy in trust for the miniater 
of a chapel, but directs that, upon unspecified con- 
tingency, the legacy is to go to the trustees of a cer- 
tain college ; the interest is paid during vnany years 
to the minister of the chapel : Held, that .Ihe charity 
for the chapel may be established upon a bill and in- 
formation to which the trustees of the college are not 
parties. Att, Gen, v. Goddards, 1 Turn. 6c R. 348. 
Charity. 

Geneirally all persons interested aio; necessary par- 
ties^, bill of foreclosure; and where equity of ledemp- 
• tioA.iritt conveyed to trustees to sell, &c. with pojver 
to discharge purchaser, by receipti it does not dispense 


with necessity of making cestui que trust parties. Cal- 
verity v. Phelp, 6 Mad. 229. Fuiiecloiuue ; Trus- 
tees ; Deeds, Parties to. 

Where there is no imputation of breach of trust in 
trustee's suHcring deed to get out of bis possession, 
he need not be party 4o bill for its restitution. Knye 
V. Moore, I S.tc S, 61." Tuustfe. 

In a bill to compel performance of covenant lb 
surrender copyhold estate to A in tiusr for others, A 
must be a party. Coj}e v. Parry, 2 J. & W .4 638. 
Spec. Perf. ; TursiKE. ' " 

In suit against trustees of charity, all the trostecs 
must be parties, though they do not act. In re Chert- 
sey Market, 6 Price, 261. TrustMc. 

■ In bill to foreclose mortgage, trustee for mortgagee 
is a necmsaiy party. B-'oiid v. Williams, 4 Mad. 
186. lb. 

Right of acfsttiiQiie trust to proceed separately, 
against one trustee implicated in a joint breach of" 
trust. Walker v, Syinonds, 3 Swan. 75. Bu. op 
Trust; Trustee. 

To bill by person entitled to S certain alupiot por- 
tion of a certain ascertained sum in hands of trustees, 
eo-eestui que trusts are not necessary parties. Smith 
V. Stum, 3 Mad. 10. Cestui que trusts. 

If there are cestui que trusts who ought in strietnesa 
t» be made parties to '.uch a suit, and they are not 
so brought before court, their interests may lie ascer- 
tained and protected (Iw indulgence of court) by. a 
petition to be presented by them for that purpose, to 
obviate further delay and expcriec. Dreio v, Harman, 

5 Price, 319. Cestui que Tnusis. 

Specific performance decreed at the instance of a 
person entitled to the benefit of an agreement, though 
not a party to it. Hook v. Kinnear, 3 Swan. 417. 
Spec. Pkmf. ; STUANriF.ii. 

A trustee laid out the money of different persons 
on a mortgage ; foreclosure by cestuUpie trust as to 
bis share, allowed. Montgomerie v. Marq. of Bath, 

3 Ves. 560. hut sec Lowe v. Morgan, 1 Bro. C. C. 
368. and note there contra. Mortcaoe, Uldkmp- 

TION OF. 

Bill by one trustee of stock against tlic other, to 
compel him to .fi^lace it or give security according to 
his engugementr when the plaintiff joined in trans- 
ferring the stock into his name, demurrer because the 
cestui que trusts were not parlies, overruled with costs. 
Franro v. Franco, 3 Ves. 75. Trust & (h:8TUi que 
Trust. 

In a devise to sell and the produce to be divided, 
all the persons interested in the fund must lie made 
parties, though the land is sold before suit. Faitiyul 
V. Hunt, 3 Anst. 751. 

A trustee in a will, who released and never acted, 
ought not to be made a party in a suit to set aside 
the will on ground of fraud, and therefore need not. 
answer as to the fraud alleged, liichardson v. Hul- 
bert, 1 Anst. 65. Trustee. > 

If the trustees of a term and the cestui que trust are 
liefore the court, an intermediate trustee of the equit- 
able interest not be the party to a bill filed to 
cariy the trusts of the term into execution. Head v. 
Tey Ilham, \ Cox, 57, Trustees. 

A bill charges forgery in a lease, and prays relief, 
the trustees who were parties to the lease, and^fo 
whom the fraud and breach of trust is imputed, must 
hejparties. Jones v, Jones, 3 Atk. 110. lb. 

Bill brought by the purchaser of annuity chargi^ 
on tsink stock, m trustees' names, to be paid the 
annuity and decreed. Flayer v. ShMiurd, AmbL 18. 
Trustee. ^ * 

Where the real estate is in the hands of trusteee, 
and the trusts convey it over without notice of the 
trust, if a bill is brought by the cestui que tflist, 
the trustees must be made defendants. Harrison 
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v,Pryae, 324. Vend. & Puncii.; Tuustee 
A Cestui Tiiust. 

Bill of redemption against the trustee is not sufH- 
eient, the ceatuiqve trust must be a party. Whistler 
V. Webb, Bun* 63. Trustee k Cestui que Trust. 

A cettui trust must in all cases lie a party, but 
the trustee need not, especially if cestui que trust un- 
dertakes for him. Kirk v. Clark, Prec. Chan. 275. 
lb. 

Upon a hill for a specific performance of a cove- 
nant with A for the benefit of B, A must be a party. 
Codke V, Cooke, 2 Veni. 36. 

In a bill against executors who arc only executors 
in trust, it is not necessary to make the cesiui que 
trusts or security legatees parties. Atiou, 1 Vern. 
261. Cestui caiE Trusts. ( 

A trustee for three persona is called to account. 
All tlic cestuique trusts must be parties. JIamM v, 
Steuens, 1 Vem. 110. 

II was found a lunatie bv inquisition with a retro- 
spect of seventeen years, it was also found that he 
had assigned a debt due to him for the jmrehase of k 
manor : on a bill by the attorney general, it was held 
that the lunatic ought to lie relieved, but that he need 
not be made a party, though the defendant should 
have leave to traverse the in(|ui.sition. Att, Geu, v. 
Parkhurat, 1 Ch. Ca. 113. Et vide S.C. ib. 153, 
wliere it was held necessary that the lunatic shoum 
be made a party ; sed secus of an idiot, for he shall 
not be admitted to stultify hifnsclf. Lunatic;. 

A lunatic must be a party to a suit for his own 
benefit ; otherwise, perhaps, in case of an idiot. 
Att. Geu, v. WoolrU'h, 1 C.C. 153. Lunatics Ac 
Jdioi's. 

But where the suit is to be relieved against an act 
done by the lunatics, as assigning a debt, he need not 
be a parly. Att. Gen.v. Smith, 1 C.C. 113. lb. 

IVheiu a coiniiiiitee sue in the right of ilie lunatic, 
in such case the commiltec and the lunatic are made 
parties. Fuller v. Imhcc, 1 C.C. 18. Lunatic, 
Committee of. 


23. Vendor and Purchaaer, 

Premises held under a demise containing a proviso, 
that lessees shall not assign without the licence of the 
landlonl in writing, are sohl under a decree to a pur- 
chaser, wlio pays his purchase money into court, and 
is let into possession, the landlord having refused to 
concur in the assignment, the representatives of the 
lessee filed a bill against him, alleging, that his con- 
duct, with repijcct to the sale, had been such as to 
deprive him in equity of any right to an act on tlie 
legal construction of the covenant and proviso against 
a^ignmeiit, and praying that he might Im? decreed to 
give his licence in writing for the transfer of the in- 
terest : the purchasers are necessary parties to such a 
bill. Maule v. iJk. Beaujort, 1 Buss. 349. Vend. 
k PuRcii. 

To bill by creditors to set aside purchase from- 
debtor on ground of fraud, mortgagee of purchaser 
ought to be made party. Copia v. Middleton, 2 Mad. 
410. Fraud ; Mortgor. & Mortgee, 


VI. Petitions. 

See aim Bankc y. VI. 11. (e) ; XVI. 3. (b) ; XVII. 
Cijaritv, IV.— -Lunacy, IX. — Money to be 
LAXD OUT IN Lands. 

A petition may be framed in the alternative, and the 
respondent cannot call upon the petidoner to elect to 
proceed tor only one of the objects of the petition, 


unless under special circumstances. Krp, Schooletf, 
Buck, 4'f6. 

^ The general rule in bankruptcy is, that if the pe- 
titioner do hot pray his costs, no cannot have tiie^. 
Kap. Atkinson, Buck, 215. Bankcy. Costs ; BankcV.^ 
Petition. 

A petition to enforce a claim of proof ought to 
state the grounds of rejection by the commissioners. 
Exp. Schntit ling, 1 Buck, 93. Bankcy. Petition. 

Petition for a rehearing, ordered to be taken off thc^ 
file, on the ground of its making a difiereiit case from 
that on which the decree was pronounced. Qu, 
Whether by consentiDg’% an order consetjuential on 
a decree, the party so consenting precludes himself 
from the right of appcall Wood v. Grijfitk, 1 Mer. 
35. Waiver. 

Petition of appeal may state the grounds in tho 
answer against the decree. S. C. 19 V'es. 551. 

Equitable relief against an unccrtificated bankrupt, 
with suggestion of property subsequently acquired in 
trade, and ignorance of former bankruptcy in such 
subsequent creditors, refused on petition with liberty 
to file bill. Fxp. Slorka, 3 V. k B. 105, S. C. 

2 Uuse,^179. Certifiuatk. 

Petition for rehearing ought to state the grounds on 
which it is sought to rehear the cause ; inutre, 
Gifard v. Hurt, 1 Scho. k L. 398. 

Petition for rehearing, or for bill of review, is bad 
for uncerfainty. Hifde v. Donne, 2 Aust. 651. Bill 
OF Review, Petition for. 

On petitions in bankruptcy to be admitted to prove 
debte, which have been rejected by the commissioners, 
the petitioners ought to state to the court in the first 
instance the grounds of the commissioners* objection. 
Esp. B’t/jion, 1 Cox, 308. Hankuy., Phoup in. 

Upon a petition of appeal from an inferior court, the 
appellant need not assign particular errors as ho must 
upon a bill of review. Addison v. Hindmarah, 1 Vem. 
442. 

Bill of appeal from inferior courts must be upon 
the same evidence, and thero can be no examination 
de novo, no inorc than there may be on a liill of re- 
view ; but in the spiritual courts they allow new evi- 
dence upon appeals. Id. 443. 

Appeals lie from the court of equity at Lancaster 
to the duchy court. Id. ib. 


VII. Plea. 

She also Infant, II, 1. — Pi.. Answer, 8. — Tithes, X, 

1. Fortn and Validity^ 

(a) Generally, 

(/>) False Plea, 

(c) Uncertainty, 

(d) Surplusage. 

(e) Double, 

Ij^ Negatiue, 

2. Of’ Accounts stated or settled, 

3. Qf Agreement, 

4. Of Attainder, Alien Enemy, 

6. Award, 

6. Of Bankruptcy and Insolvency, 

7. Discovery tending to criminate, and Forfeiture, 
8- ^' Statute of Frauds, 

9. Tp Jurisdiction, 

10. (y Statute of fAmitaiions,and Length tf Tim, 

11. Lis Pendens, Former Suit, and Decree, 

12. Lunacy, 

13. ^Outlawry, 

14. For IFfmt OT Parlies, 

16, <Jf Purctmse, 

16. Of Belease, Payment, Compromise, 
n. Of Title, 
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IB. TT/iere it lies generally, 

19. Ordered la stand f\tr Aasweri, 

20. When overruled hy Answer, 

» 1. Form ahd Validity, 

('a) Generally, 

(/») False Plea, 

(c) Uncertainty, 

(d) Surplusage, 

(<;) Double, 

(J) Xegative.^ 

(a) Generally, 

To a bill praying a reconveyance of four estates, 
the defendant put in a plea of a fine as to one, con- 
cluding with a disclaimer as to the others : the plea 
was overruled. Watkins v, Slone, 2 Sim. 49. l>is- 

CLAlMElt. 

Defendant cannot plead a payment as a modus, and 
afterwards insist upon the same payment as a compo- 
sition . requiring six months to determine it. WoUeti 
V. Brawnhill, 1 M'Clel. 317. S. C. 13 Pri. 500. 

Dill fur delivery of title deeds and injunction* to re- 
strain setting up outstanding terms, to which no affi- 
davit as to title deeds was annexed. Plea overruled, 
because it should have been confined to so much of 
bill as related to outstanding terms, and bccftusc that 
part of bill which related to title deeds should be de- 
murred to for want of affidavit. Hook v. Danner, 

I S. & S. 227. Pl. Bill; Affidavit ; Titlk 
D iiens ; Pl. UpMunnKH. 

A' plea not lieing a short answer In the demand 
bringing the question between the parties to a single 
point precisely meeting the allegations in the bill, 
overruled and ordered to stand for an answer, with 
lilierty to plaintifF to except. Wing v. Munells, 

II Pri. 723. 

Plea to bill by person suing as Earl of S (earldom 
being a Scotch dignity) that he is not Earl of S, but 
that defendant is Karl of S and K, and averring that 

S laintiff is the natural son of the late Karl of S and 
I and M iM, who were resident and domiciled in 
England at time of his birth, and were not married 
for several years after, ovcriuled, there lieing no aver- 
ment either that the title of S and K was the same, or 
that the plaintiff was born in England. Qiurre whe- 
ther the pica should conclude in bar or abatement? 
K. Strathmoi'e v. f.'s. Strathmore, 2 J- & W- 541. 

It is nut correct to plead that by certain custom^ 
used and approved in 1* and nineteen other parislics, 
no tithes of a particular kind were due and payable 
to rectors of P. Page v. Wilson, 2 J. & W. 521. 
'riTiiKs, Custom. 

Where plea to the whole bill did not cover the 
whole relief prayed by bill, it was overruled. Darker 
V. Ray, 5 Mad. 6*4. 

Plea founded on stat. 32 II. 8. c. 2. to bill of dis- 
covery overruled, though good in substance, because 
no specific answer given to certain statements in bill. 
Crow V. Tyrell, 2 Mad. 397- Pl. Discoveiiy ; Stat. 
C. OF. 

Plea covering too much overruled. Noel v. Ward^ 
I Mad. 322. 

In pleading, case proved should correspond with 
case laid. I'herefbro, where in answer tps^l for 
tithes certain customary payments were alle^l^ and 
some payments which, from their smallness appeared 
customary, were shown in evidence without making 
out moduses as laid, court of exchequer, without issue, 
decreed for plaintilF. Blake v. Veysie, 3 Dow. 189. 
Tmio. , • # 

Plea wiih an exception, not requiring a reference 
to the anim, allowca. Howe v, Duppa, 1 V. & B. 
511. 

VOL. XI. 


Two inconsistent facts cannot be Mned in one 
plea. Cited in IVood v. Stncklantl, 2 v. & B. 153. 
note (e). S. P. 1 Bro. C. C. 416. n. 

Various facts cannot Im pleaded in one plea unless 
conducive to a single point of defence, several deeds 
tending to establish ' the single point of title, &c* 
Id. ib. 

^ Plea supported by answer must also contain a de- 
nial generally by averment. Morrison v. Tumour, 
18Vcs. 182. 

In plea of payment of composition to bill for tithes, 
time when or where arc not necessary to be.if^ted. 
Myttony, Harris, Wightw. HI. 

Office of ai ])lea generally not to:deny the equity, 
but to bring forward a fa«.*i, the result, perhaps; of a 
combinatian of circumstances, which, if true, di#* 
places the equity. Rowe v. Teed, 15 Vos. 377. % 

A plea must reduce the defence to a single point, 

I which, however, may consist of a variety of facts. " 
Ritchie v. Aylirin, id. B2. 

'L'o a plea in bar of a fine, a direct positive aver- 
ment of seisin is necessary. Robson v. Lendbeater, 
13 Ves. 230. Fine & Non-claim. 

Plea may be merely a negation of the rircumstances 
stated by the bill. Shaw v. Ching, 1 1 \'cs. 305. 

Want of averment in plea of statute of limitations, 
that money was not received within six years, sup- 
plied, in substance, by averment that cause uf action, 
if any, arose above six years licfore hill. Sntton V. 
K. Scarlnm)iigh, 9 Vq&, 7f. Limit. Stat. or. 

Pica may be good in part, and bad in part, as to 
the diiference in this respect between plea and de-. 
murrer. Mayor of’ London v. Levy, 8 Ves. 403. 

Office of pica in bar at law, is to confess the right, 
and avoid it bv matter dehors, so in this court in to- 
ncral cases. The excepted cases, where the plea 
must be supported by answer. Bayley v. Adams, 

6 Ves. 594. 

Plea of a line overruled, because no seisin was 
stated. Page v. Ixver, 2 Ves. J. 450. 

Bill of foreclosure as to messuage ami forty acres 
of land. Pica deducing titje to premises, and stat- 
ing them to be a messuage and tenement ; plea held 
bad as not relating to land demanded. B edlake v. 
IJnlton, 3 Aust. 633. 

Plea to discovery, that it may subject defendant 
to penalties of a statute, and also of articles of im- 
peachment exhibited against him by the commissioners, 
and dlierefore void. Nohkissen v. Ilaslings, 2 Ves. J., 
Sf, S. C. 4 Bro. C. C. 252. 

To a charge in the hiii A died seized in fee of 
astates in D and elsewhere, plea of fine of all the es- 
tates charged in the bill, and of which A ilied seis^ 
in fee, sufficient, without averments that they were in 
D, and none elsewhere : court will not intend that 
there are acNowsons merely liecause mentioned iu the 
fine. Butler v. Leery, 1 Ves. .1. 136. Fixe. 

Plea by the East India company to a bill for an 
account filed by the Nabob of Arcot, that by charters 
confirmed by act of parliament they had certain powers 
by virtue of which the acts were doing, overruled, it 
not setting ibi’th the contents of the charters and acts 
of parliament. Nabob of Arcot v. E, 1, Comp, 3 Bro* 
C. C. 292. Vide S. C. 1 Ves. J. 371. Jvnisoic- 

TION. 

A plea against the jurisdiction of the court must 
shew what court has the proper jurisdiction. Id. ib. 

Plea of conveyance, fine ana.no^’claim, not mul- . 
tifarious, but a good pica to a bill impeaching the con- 
veyance, as not being for a valuable consideration. 
Dobte v. Cridlandt 2 Bro. C* C. 274. Pi. Multifa* 

niousNfSs. 

A being entitled under a will to the use of certain • 
articles of plate for her life, pawned them with B who 
kept an open pawnbroker’s shop* Bill was filed by 
the representatives of the testator, after the dj^ath of . 
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Plea^ 

A againiit for a discovery of the particular articles 
pawned, in order to enable the plaintiffis to proceed in 
an action at law for the recovery of them. To this 
discoveiy the defendant pleaded, that certain articles 
of plate were deposited with him, for certain sums of 
money Immfide. lent and advanced thereon to A ; but 
he did not by his plea (though he did by his answer) 
aver tliat he had no other articles of plate in his pos- 
session. For this defect in point of form, the plea 
was overruled. The defendant then insisted on the 
same point by his answer in bar to the discovery ; but 
the court thought that where a plea to a bill of dis- 
covery was overruled, the defendant could never in- 
sist on the same thing by answer, llonre v. Varker, 

1 Cox. 224. S. C. 1 J3ro. C. C. 578. Tl. Answer ; 

Pl. Him. of Discovery. I 

Plea allowed in part, in part overruled. Turner v. 
Hitehell, Dick. 249. 

Plea of fonner suit must aver that both suits are 
for same matter. Decie v. Ld. lirownlow, id. 611. 

Plea may be good in part, and overruled in part. 
Welford V. Leddelj Ves. 400. 

What averments are nccessaiy to support plea. 
Brmensword v. Edwards, id. 243. 

Demurrer must abide by the bill, l^leas suggest a 
fact to be proved, id. 247. Pi.. Demurrer. 

As to averments necessary to support a plea of 
usury. IVorileu v. Pit, 1 Ves. 164. Usury. 

Pica to jurisdiction must show what court has ju- 
risdiction. K. Derby v. /)? Athol, Dick. 129. 

A bill brought by a creditor of an intestate for 
100/. on note charging that administratrix promised 
to pay it as soon as slie could gel in effects, to which 
she pleaded the statute of limitations, and that she 
had made no promise to pay the note, too general, 
for she should have pleaded she made no promise to 
pay out of assets. Anon. 3 Atk. 70. Admor. 

If the principal be barred so is the interest. Id. I'l. 

Fleadiug to all except sucli parts of the bill as are 
not hereinafter answered, is too general, id. ib, 

A plea may stand for part, and overruled for part, 
otherwise as to a demurrer. Dormer v. Fortescue, 

2 Atk. 284. Demurrer. 

Plea by widow to liill by creditors of testator, to 
discover her title to settlement, and offer to discover 
if they would confirm her title, overruled as not setting 
out the date, nor the lands contained in the settle- 
ment. Cliamberluin v. Knapp, I Atk. 52. 

Plea must aver matter pleaded positively. 

V. Draper, 1 Eq. Ab. 39. 

A pleaded an inquisition post mortem £ ; whereby 
it appeared that H, under whom A claimed, was te- 
nant in tail* The plaintiff objected that A ought to 
have pleaded the settlement whereby D was tenant in 
tail, and not to iiave pleaded that he \viis tenant in 
tail as appeared by the inquisition post mortem, find- 
ing the settlement. Hut pica was allowed. Ken- 
9iedy V. Piggott, 6 Bro. P. C. 8. 

Defendant put in answer, plaintiff after amends 
bill : defendant put in plea to whole bill ; held r^ular. 
Oamhier v. I.eheup, Dick. 44. 

If the bill pray discoveiy only, a plea to the dis- 
covery and relief is bad. A»giU v. Dawson, Bun. 70. 
Pr.. Discovery, Bill OFi 

IMca ovemtled because the fraud alleged in the biU 
was denied in the plea, and not by way of answer. 
Price V. Price, l^Vern. 185. 

When a bill is in the disjunctive, the defendant by 
bis plea may take it citlicr way. Cresset v. Kettleby, 
id* 219. Pi.. Bill. 

Defendant pleads settlement made after marriage 
• in pursuance of an agreement made before, and does 
not shew what the agreement was. No.good plea. 
* ^Keeper v. Wytd, id. 139. 

Husband puts in plea in liis name and wife's ; she 


/om, double. 

refuses to swear it, it shall stand as to husband. 
Pavie V. Acourt, Dick. 13. 

■if* . 

(b) False Pl(a. T- 

After decree for administration of assets, executor 
pleaded false ])1ca to action brought against him by 
creditors of testator, in order to have an opportunity 
of applying fur injunction to restrain action, (^urt 
granted injunction, and held creditor not entitled to 
judgment against executor, delmnis propriis, Fielden 
Y. Fielden, 1 S. & S. 255. Tnjoncitidn ; Kxecui'oic. 

False plea, ])ut in for delay, ordered to be taken off 
ilic file, with costs to be paid by the solicitor, Aubrey 
V. Aspinall, 1 .lac. 441. 

An action at law by creditor, against an adminis- 
trator ; defendant, by mistake of his attorney, pleads 
false plea, and verdict for the plaintiff, though merits 
never tried, yet equity will not relieve. Stephenson v. 
Wilson, 2 Vern. 325. Adbiinistrator ; Action at 
Law. 

Defendant puts in sham pica for delay, ordered on 
short day, either to be sworn to plea, or put in issu- 
able plea. Lovellv, ITojikins, Cary, 70. 

(e) Uncertainty, 

Modus laid to be payable by “ certain occupiers" 
uncertafh, and not sufficient. De Whelpdale v. Mi7- 
bum, 5 Price, 485. Modus. 

Moduses introduced by stating, that they arc pav- 
able by occupiers in lieu of tithes within and througli- 
out parish, (except the occupiers of several other 
farms and lands), not otherwise descrilied than by 
their, respective names : Held, ill-pleaded for uncer- 
tainty. Wright V. SintUucood, 5 Price, 607. Modus. 

Uncertainty as to modus and bounds, in pleading 
modus, is bad. Cillebraiulv.Scotsmi, 4Pnce,267* 
Modus. 

(c/) Surplusage, 

Upon a bill filed originally in the individual names 
of a cor^ration, adding their corporate character, 
and, on abatement, a bill of revivor in their corporate 
name only ; demurrer, for want of privity, overruled ; 
the naming of individuals, while the proceedings pur- 
port to be in a corporate character, and the corporate 
names added, is mere surplusage. Walker v. Warden, 
/5fc. of Christ Coll., 1 Bli. N. S. 9. I^l. Parties. 

Plea by husband and wife, entitled as joint and 
'several plea ; word '* several ** mere surplusage, and 
docs not vitiate the plea. Fitch v. Chapman^ 2 8. & S. 
31. Intituling Pleading. 

An allegation, merely surplusage, docs not support 
an objection to a plea as multifarious. Claridge v. 
Hoare, 14 Ves. 59. Multifaiuousness. 

Unnccessaiy words, used in Uie laying a modus, 
which would make it indefinite, may be expunged. 
Ellis v. Saul, 1 Anst. 341 . Modus ; Fl. X^lea. 

(e) Double. 

: , On a special application under circumstances, court 
will allow pleading double. Gibson v. Whitehead, 
4 Mad. 241. 

Double pleas not allowed in ex^miy, because, if case 
cannot"^ reduced to a single point, the defence may 
be more conveniently made by answer. Jones v. Fwst, 
3 Mad. 8. 

Defendant, iir tithe cause, having set up defence of 
composition real, cannot afterwards rely on its being 
in fact a mo jfcjjk such d^nce being double, and too 
uncertain. Ward v. Shepherd, 3 1'ricc, 60^;^.7 !ithes. 

Plea 6f statute of frauds, coupled witK niuotfier 
defence to bill for specific performance, vres ordered. 
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to stand till tlin hearing. Cooth v, Jackson, 6 Ves. 
12. Stat. of Frauds. 

, As to the effect of pleading many inconsistent de- 
ftimes, sec Ka^le v. ISdwards, 3 Atl^t. 702. 

_ A plea, stating that the plaintiffs, who claimed as 
citizens of London, never were resident there, .or pay- 
ing scot and lot ; and that they were admitted tree- 
men by fraud, for the purpose of enjoying the ex- 
emption claimed, is bad for duplicity. Cw*p. of Lon- 
don V. Corp, of Liverpool, 3 Anst. 738. 

Pica of the statute of frauds avering, first, that 
there was no contract in writing ; secondly, that there 
■had licen no acts done in part performance ; overruled 
as double, and ordered to stand for an answer with 
liberty to except.* WhitTead v. Brockhurst, 1 Pro. C. 

.,.^.40'4. Pi.. Plea okdered ‘io stand Fon Answer. 

• 

(/) Negative. 

Answer to negative plea must be confined to facts 
specifically charged as evidence of plaintiff’s title. 
utrhig V. Edgar, 2 S. & S. 274. 

Nogativc plea to belief of no mortgage, not going to 
material collateral charges tending to tiiat point, is 
loo loose and general, and overruled. Aniold v. i lea- 
ford, 1 M‘Clel. & Y. 331. 

Plea to the principal ground of relief, as the statute 
of frauds, with averment of no agreement jp writing, 
not going to (collateral circumstances charged as evi- 
dence of it j overruled. Evans v. llanis, 2 V. &B, 
361. Fuauds, Stat. of. 

Negative plea, as ho partnership, not going to col- 
lateral circumstances charged ascvidenccof it, insuffi- 
cient. Id.ib. pAHTNETisnii*. 

To a bill cliarging corruption of arbitrator^, plea 
of the award merely not sufficient. Id. ib. Awa rd. 

Negative plea destroying whole foundation of the 
relief and discovery prayed, allowed. Brew v. Drew, 
2 V. 3c B. ir>9. 

The bill alleging the suppression of a (lodicil, on 
assurance by the testator, that he had directed his 
executors and residuaiy legatees to pay an annuity, 
and their promise to him accordingly repeated after 
his death, and acted upon by actual payment for 
several years ; plea, merely denying the execution 
of any codicil, and any such direction, overruled. 
Chamherlaiii v. Agar, 2 V. & B. 259. 

Negative plea to a bill for an account of stone 
taken from the plaintiff 's quariy under a promise to 
account, alleging assurance that accounts w'crc kept ; 
]ilea, denying only the promise to account, but n^t 
that the accounts had been kept, overruled. Jones w. 
Davis, 16 Ves. 262. 

Pica of the statute, 32 TI. 8. c. 9. s. 3. against 
buying and selling pretended titles ; and,^ also, that 
there was not any mortgage, as mentioned in the bill, 
to a bill that the defendant might redeem a mortgage 
upon a covenant in a lease from the defendant to the 
plaintiff : Held good, though a negative plea. Hit- 
chins Y. Lander, Coop. 34. Ciiatufluty; l-)iacovF,nY 

TENDING TO CRIMINATE. 

A plea of a negative, that a plaintiff is not the 
person, or in the situation ailed ged, as ** of no partner 
nor heir,” is good. Hall v. Noyes, 3 Bro. C. C. 463. 
Title. 

Negative pica disallowed'. Gunn v. Prior, Dick. 
657. 


2. Pleas of Accounts stated or settled. 

See also Account.^ 

lit , what way an account settled should be pleaded, 
or stat^ in answer. Capon v. Miles, 13 Pnee, 767. 
Account Settled; Pl. Answer. 


plea by a trustee of a settled account and release 
to inquiries, as to the execution of a trust : Held, bad 
for want of averment, that the matters enquimd after 
would appear from the account. Clarh: v. Kart Or- 
monde, 1 Jac. 116. 

Pica of a settled account and release to a bill hy 
costuuiue trust against trustee, will not extend to the 
discovery of vouchers, id. 117. Pl. Discovkhy, 
llow an account settled must be pleaded, and by 
what averments supported. Ilmldcr v. lI’wtlA', .4 Price, 
Fxcli. B. 

Plea of a general agreement, and com position of 
acedunts good without its being a minute strict settle- 
ment of items. Sewell v. Bridge, 1 Ves. 297. 

A plet of a stated nernunt to all matters before ac- 
counted for is bad ; it should aver that it is just a^nd 
true to the l)cst of defendanl's knowledge and belief. 
Anon. 3 Atk. 70. 

Plea of 'a stated account must slate that it was in 
writing, and set forth tlie amount of the balance. 
Burk v. Brown, 2 Atk. 399. • 

I . i*lca of staled account is a bar to bill n)r general 
one. until speci-fic errors aic assigncil ; but it is not 
sufficient for purpose of setting up a st ilud accounl, 
merely to prove tlicrc has been a diviileiul belwecn the 
Parties. Dawson v. Dawson, 1 Aik. 1. 

Where there is a plea of a staled account to bill 
brought for general onc,i()lniiitiff‘ must aineud. Sum- 
tier v, Thorpe, 2 Atk. 1. id. 

Bill for an account of money received for one who 
liecame a bankiupt; defendant pleaded, he roireivcJ 
the money as a menial servant to the bankrupt, and 
had accounted for it to him. Pica ovci ruled. Wag- 
staJU'e v. Bedford, 1 Vein. 96. 

3. Of Agreement. 

Se4: also Aguekment. 

A bill being filed against two parties, praying ac- 
counts and relief against both ; alter one ol the de- 
fendants had put in an answer, an agn emeut is made 
iKjtween the plaintiff and the two defendants by their 
agent, who is also iutcrcst.e«l as a party to the agree- 
ment, containing various provisions as to the transac- 
tions of mortgage and pailiiorship in mines, whiiMi 
were the subject of the bill, beside.s oilier matters of 
agreement ; and providing that “ all proeeedings in 
law and equity shall cease between the plaintiff and 
the two defendants;” Ibis agreement ibat all pro- 
ceedings, &c., shall cease, &c., cannot be plcailed in 
bar to the whole suit by tlie defendant who has not 
answered# Such a plea may* operate to displace tho 
equitable relief sol^ght by the bill, so far as it rcgaids 
the party who pleads, but as a bar to the whole suit it 
cannot l)c pleaded. Such a plea is. in i.ffect a plea of 
one part of the agreement in bar of the 
which is inadmissible. Wovd\. Ilf not, 2 Jdigh, 595. 
S. C. 1 Jac. & W. 315. Agiieemen r to stay Pro- 
ceedings. 

The object of a pica to a bill in equity is to reduce 
tbs subject-matter of litigation to a single point, and 
to avoid the exiicnse which would lie incurred by eu^ 
teringinto all the subject- matter of the dispute, which 
is not effected by a plea of an agreement, making pro- 
visions as to tho subjects of the suit in a way which 
the dcciee iu tlic cause could not effect. Id, ib. 

If an agreement be made subsequent to the filing^ 
of a bill between the parties to the suit and other par- 
ties, for the purpose of putting an end to the proceed- 
ings in the suit, and other purposes, it cannot he 
pleaded in bar to the bill by one of the parties. If it 
could be so pleadedi .it must contain averments that 

G 2 m. 



810 Plea of attainder, ^'c, PLEADING* Plea of award* 


the conditions of the agreement have l)cen performed, i 
or from circumstances could not be performed ; and 
that the other parties not joining in the plea are ready 
to perform the agreement; and events by which the 
agreement is affected ought also to be noticed in the 
averments. But semble, that in such a case the court 
not having the power to compel the performance of 
the agre-^ment on the ])lca, a bill must be filed for the 
purpose, including all the parties, and all the subjccte 
of the agreement, hi. ib, 

A plea of an executory agreement, containing no 
averments, that all the parties to the agreement are 
ready to perform it, is not only insuiHcient for want of 
proper averments, but could not be made a goo(r])lea 
by any ameudment ; because it is not a proper subject 
of plea, but a mere ri^ht of action, and canfiot be a 
bar to another suit instituted by the party against 
whom the right of action is claimed, csjiecially where 
a long time has elapsed between tlie date of the agrt'e^ 
ment and the pleading of it. Id, 596. Agrekmknt 
Executory. 

An executory agreoment is a cause of action, and 
cannot be pleaded in bar to another cause of action. 
J(h ib. 

Such an agreement is totally different from a release 
under seal, but considered as in the nature of a re* j 
lease, it could only be applied to such part of the re* 
lief sought by the bill, as relates to the (questions 
issue between the plaintiff and the party who proposes 
to have the benefit of the agfeement by way of plea. 
It could not be pleaded in bar to the whole relief ; for 
the cause must, at all events, proceed as to the relief 
sought against the other parties. Id, ib. 

To plea for discovery and relief, plea of agreement 
to refer to arbitration overruled. Street v. liigby, 
6 Yes. 816. 

Bill for specific performance of a parol agreement 
for a lease within the statute of frauds, charging pos* 
session taken under the agreement and other acts of 
part performance ; pica of the statute and answer, not 
denying the acts alledgcd of part ])erformance, but 
stating that being advised that he entered only as 
tenant at will, he gave notice to quit : pica over* 
ruled. Bowers v. Cator, 4 Yes. 91. Si at. of Frauds ; 
Pi« Answer ; Spec. Perf. 

Bill of discuveiy in aid of an action of covenant ; 
plea, a clause in the articles, that any dispute should 
te referred : plea overruled, discovery lieing of course, 
while an action is brought and can be maintained. 
Mitchell V, Harris, 2 Vcs. J. 129. 4 Bro. C. C. 311. 
Discovery, 

The pica of an agreement at law, and that the de- 
fendant (then plaintifp would not bring error for delay 
or file bill for injunction, a bad pica ; but the court 
after such an agreement, will not grant an injunction 
as to that suit. Anth v. SamlMurne, 4 Bro. C. 498. 
Agreement. 

Plea to a bill for an account of a partnership, that 
all matters in controvem were to Im; determined by 
arbitrators ; allowed, naif hide v. Fenning, 2 Bro. 
C.C.336. 

Agreement as to distribution of personal estate set 
aside, although ratified, the value appearing much 
greater than was known to the plaintiff at the time. 
Plea of inventory delivered and approved, and of 
agreement found on it without fraud ; allowed. Cor/c- 
ing Pratt, 1 Yes. 401. Agreement^ Fraud; 
Misconception of Rights. 


4. Of Attainder and Alien Enemy* 

See also A liens. — Attainder. • 

Alien carrying on trade in an enemy’s country 
though resident there, also in the character of consul 


of 'R neutral state considered an alien enemy, and as 
such disabled to sue and liable to confiscation : plea of 
alien enemy allowed to a bill for relief, whether to a 
bill for discovery merely as a defence to an action* 
Qitwre? Albrelcht v. Suismann; 2 Y. & B. 3^. 
Alien. 

Pica without oath, of plaintiffs conviction for 
felony, to a bill by the residuary legatee for an ac- 
count of the personal estate of a testatrix who died 
after the conviction ; but before sentence of transporta- 
tion completed, allowed ; the conviction is proved by 
the record alone ; and it is not necessary to state even 

the identity upon oath. v. Davis, 19 Vcs. 81. 

Pl. Plea, Attestation of. 

Plea of alien enemy is good to a hill for discovery. 
Such a ])lca staling this nation to be at war with the 
government of France, and that the plaintiffs* arc 
Frenchmen, aliens, and enemies of the king, is suffi- 
cient. Daubigny and Others v. Davallan and Others, 
2 Anst. 462. Alien Enemy; Discovery. 

If pica goes to show that no title was ever vested in 
plaintiff, though for tliat purpose it states an offence 
committed ; conviction of the offence is not essential 
to the plea, and the same strictness is not retiuired as 
in a case of forfeiture. Fall v. . Mitf. PI. 
189. 

On an information being filed against a person who 
had bcen^n the service of the E. 1. company abroad, 
for an account of his dealings and transactions, the 
defendant pleaded that he was an alien, but the plea 
was overruled ; it appearing that the defendant hall 
acted both in a civil and judicial capacity, and had 
taken the oaths of allegiance. Balls v. Alt, Gen, 
1 Bro. P. C. 421. Alien. 

In a plea of conviction for capital offence, court of 
equity must judge with eiiual strictness, as if it were a 
plea at common law. jLWc v. Brown, 2 Atk. 399. 
Attainder. 

Saying that A gave a mortal wound to B, of which 
he died, without mentioning in what part B received 
the wound, is bad : so saying that A was tried at G. 
assizes, without saying the persons who tried him had 
a commmon of gaol delivery, is also bad. S. C. Jh, 

A plea of alien, the defendant must aver the party 
was an alien, or it is no bar. Jd. 397. 


5. Of Award, 

See also Arbitration and Award. 

An award made under an agreement entered into 
after bill filed, to refer to arbitiation, may be pleaded 
to bilh But where all the parties to a suit were not 
parties to award, (although ydaiutiffwasa party,) and 
where part of praverof bill was for execution of trusts 
of deed, under which some of jiarties to suit were in- 
terested, who were not parties lu award ; pica of award 
was ordered to stand for an answer, with liberty to 
except. Dryden v. Robinson, 2 S. & S. 529. 

To bill for account, defendant may plead an award, 
averring that matter in question was comprehended in 
it. Fairington v. Chute, 1 Vern. 72. Burton v. 
Ellington, 3 Anst. 196. 

So to a bill to set aside an award. Brown v Brown, 
2 Ch. Ca* 140. AUardesw. Campbell, Bunb. 265. 
Anon. 3 Atk. 644. 

But if there be particular charges of partiality, there 
must be an answer to them in support of plea. Al* 
lardes v. Campbell, supra. 

The bill stated an award, and that no provision was 
made for a paft^ular event which had taken place* 
and by which the plaintiff was damnified. the 

award, the court tnougbt the bill ought to hOve ex- 
pressed particularly the damage sustained by the plain- 
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tilT, and allowed thje plea. Ucuih v« Peach, 2 Anst. 
519. Pl. Bill. 

. On bill for account after award, on ground of mat- 
ten stated not to 4ave been comprehended in it, it 
must clearly appear the award is not final, or plea of 
award will ^d. Id. 3 Anst. 637. 

A submission to arbitration was made a rule of this 
court, and an award made. The bill stated the award 
to have been obtained by misrepresentation of facts 
not then known to the plaintiff. Plea, the award 
alone, and no answer : the plea is bad. Gartside v. 
Oartside, 3 Anst. 735. 

An award, impeached in the bill, must be pleaded 
nakedly. Udmumonv. Hartley, 1 Anst. 97. 

Where the bill charged an award to have been ob- 
tained corruptly, the plea setting up the award and 
denying the specific charges of fraud is bad, as not 
bringing the cause to one point, and an answer to the 
same charges overrules the plea. Pope v. BUh, 1 Anst. 
59. Pl.KA OVKIIUULED BY AnSWKH. 

To a bill to be relieved against an award, upon 
suggestion of misbehaviour, &c. in the arbitrators, a 
plea by the arbitratoi-s of the submission and award, 
with an averment of impartiality, &c., overruled. Jly^ 
tfoU V. Barren, 2 Eden, 131. Butcher v. Cole, cited 
1 Anst. 95. Oartside v. Gartside, 3 Anst. 735. 
Erans v. Harris, 2 V. & B. 364. 

• 

A plea of an award to a bill for the same matter, 
allowed where it did not appear there was any disco- 
very of new evidence subseipicnt'to the award, or any 
fraudulent concealment of evidence by the defendant 
at the time of the award. Herbert v. BuLkeley, Hide. 
296. 

If arbitrators ple.\d their award to a bill charging 
partiality, they must support their plea, or pay costs. 
Lingood V. Cnmcher, 2 Atk. 395. 

Where parties have agreed to make the submission 
to an award a rule of court, and to be restrained from 
biiiiging a bill in equity, the arbitrators, notwithstand- 
ing the award may be defective in point of law, may 
plead it in bar te a bill in equity. Jd. ib. 


6. Bankruptcy and Insolvency. 

See also Bankruptcy, II.— Insolvency. 

Plea of bankniptcy good, though commission issued 
after filing of bill. Turnery. Bobinson, 1 S. & S,d. 

Pica of certificate allowed, where before bankrupt- 
cy plaintiff had a remedy either by assumpsit or by 
jwtioii for toil. De Tastet v. Shaipe, 3 Mad. 51. 
S.C. Buck, 163. Bankcy. Certificate. 

Plea of bankruptcy to bill by bankrupt seeking dis- 
covery, in aid of defence of action at law, and pay- 
ment of balance found due to them in taking accounts, 
and injunction in meantime overruled. Lotendes v. 
Taylor, 1 Mad. 423. 

Plea of bankruptcy to a bill by heir at law against 
devisee, overruled as bad in point of form, not averring 
distinctly and in succession the facts upon which the 
bankruptcy rested. Not sufficient for the purpose of 
such a pica to state that the plaintiff was du^ found a 
bankrupt under the commission. Carleton v. Leiehton, 
3Mer. 667. ; ^ 

Bill by an insolvent debtor against his Assignees, 
under the 14 Geo. 3. and a debtor to his estate, stat- 
ing collusion between them in not recovering the debt, 
praying that the assignees might be removed, and that 
specific performance of an agreemenllar a lease might 
be d^reed against the debtor ; plSri by the debtor, 
the awgnment under the act. and that the right to 
sue was vested in the assignees ; that the estate is in- 
sufficient, and denying collusion, held good. Bow- 


ser v. Hughes, 1 Anst. 101. Insolvency, Assign- 
ment IN. 

Plea of the plaintiff’s bankniptcy must be put in 
upon oath. Joseph v. Tuckey, 2 Cox, 44. Fn. Flea, 
Jurat. 

A bankiupt having his certificate allowed, and hav- 
ing slip|)ed his time of pleading it at law to a debt 
precedent to the bankruptcy, is not to be relieved in 
equity. Bxp. Goodwin, 2 Vern. 696. Laches. 

Court of equity will not relieve against misplead- 
ing or neglect of pleading a proper plea at law. Id. ib. 

7. Discovery tending to criminate or to create For- 
feiture. 

WherS a bill charges a defendant with acts which 
would subject him to a criminal prosecution under a 
statute, the defendants need not plead the statute, but 
may demur to the bill. Fleming y.*St. John, 2 Sim* 
181. Pl. Demurrer. 

I’lea that the discovery wil^ubject the defendant 
to penalties, does not rdpiire me support of an aO'^ 
swer, as a plea of purchase for valuable consideration 
without notice does, as to facts from which notice is 
inferred. Claridge y. Hoare, 14Ves. 59. Fl. An- 
swer IN SUPPORT OF Flea. 

• To a bill stating defendant’s marriage with a parti- 
cular woman ; pica, she is his sister, protects him from 
discovery of any fiict farming a link in the chain. 
Id. 651. Incest. 

Flea allowed to diA^overy of a marriage, which 
would subject one of the parties to punishment in the 
ecclesiastical court, the other being dead. Brown- 
sword y. Edwards, 2 Yes. 243. 

Flea on the ground of forfeiture must be confined to 
protect against a discovery of the act causing it, and 
not extend to matters collateral. Wettver v. Meath, 
2 Yes. 108. 


8. Statute of Frauds, 

See also Fraud, Statute of. 

Bill for specific ficrformance, plea to the relief and 
to the discovery, except (stating the particulars of the 
statute of frauds, with an averment tliat there was no 
contract in writing, signed, &c., unless the note in 
the bill mentioned, can be so considcied, and for an- 
swer,) as to the accepted particulars, admitting the 
note, &c., overruled, as tendering an immaterial is- 
sue. Morrison v. Tumour, 18 Yes. 175. St at. op 
Frauds; Spec. Peuf. 

Bill for specific performance of a parol agreement 
to grant ^ lease for twenty years ; pica of the statute 
of frauds* and answer, denying that fatrts alleged aa 
part performance, where done in part jrorformance, the 
plea was saved to the hearing, with liberty to except ; 
Ld. Chancellor inclining to tlic opinion, that though 
the agreement is admitted, the statute may be used as 
a defence to the suit. Moore v. Eduards, 4 Yes* 23* 
Id. 

Bill by the tenant of a farm for a specific perform- 
ance of a parol agreement for a new lease stating im- 
provements made at a considerable expcnce, and con- 
tinuance of possession after the expiration of the old 
lease and payment of an increased rent under the 
agreement ; plea of the statute of frauds ordered to 
stand for an answer, with liberty to except. Willis 
V. Stradling, 3 Yes. 378. Fn. Flea ordered to 
STAND FOR Answeb ; Statvte OF Frauds ; Spec. 
Ferf.. 

Flea' of statute of frauds, a good defence to parol 
variation of agreement for a lease, not if it only 
amounts to waiver of rail or to a declaration of trust* 
Jordan v# Sawkins, 1 Vcs« J. 402* 
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*Plea of the statute of frauds to an cxctnitory con- 
tiact ovemiled. liondenn v. Wuntt, 3 Itro. C. C. 154. 1 
Contract, ExFcvTom j Vhm'ds, Stat. of. 

PJea of tlie statute of frauds lo u bill for execution 
of a parol agreement for sale of lands, alleging cer- 
tain acts as a part performance. The plea averring 
that there was no ngreement in writing, and supported 
by an answer, insisting that such alleged acts did not 
amount to part performance ; allowed on le-argnment 
after much considciatiou. WhitBchurch v. Bevh, 
2 Bro. C. C. 659. S. C. 2 Dick. 664. Frauds, 
Stat. of. 

Administratrix and her two children entitled to a 
lease of a house, agree by parol to make a lease to .1, 
and the administratrix execute sa lease. Upon a bill 
to compel ilie children lo join, they camiA plead 
the statute of frauds. Ileigliter v. Sumnmi, 1 Vern. 
210 . 

A agrees by parol with 13 for the purchase of lands ; 
B delivers a rent-roll, which was dated and altered in 
his ow'ii handwriting, and shewed by the title of it. 
Unit au agreement hat! been made between them for 
llic sale of the estate, at twonty-ouc years* purchase. 
Afi abstract of the title was also delivered to A. toge- 
ther witli the deeds, in order to be compared with the 
rent-roll. B likewise wrote letters to several of his 
ciedilors, informing them, that ho had contracted wil|} 
A for the sale of his estate, at twenty-one years pur- 
chase, and sent the tenants to treat with A for a re- 
newal of their leases. Notwilhstanding all these cir- 
cumstances, upon A*s filing a*bill for a specific exe- 
cution of the agreement ; B pleaded the statute of 
frauds in bar to both the discovery and relief ; and the 
plea was allowed. M'haley v. Ba^nd, 1 Bro. P.C. 
315. Spkc. Pkuf. 

Pica of statute of frauds to discovery of a parol 
agieement, not allowed where part performance. Tay- 
lor V, Beech, 1 Vos. 297. Frauds, Stat. of j Part 

Plaintiff whilst a papist assigned advowson to de- 
fendant for ninety-iilne years, and having conformed, 
brought liis bill for rc-assigiinient of the term, sug- 
g(^slitig he had only assigned it in trust for himself, to 
avoid Uic penalties of tiio statutes 8Jac. 1. and 1 W. 

AI. Defendant pleaded the statute of frauds in 
bar to the discovery, but by his answer admitted that 
the atlvowson was assigned to him for the purposes 
charged b_\ the bill ; Held, the plea must fie over- 
iiilcil, being coupled with an answer admitting the 
facts. L'oiiui;*lon V. Ffetcher, 2Atk. 155. Pl. An- 

>WMt, AuVUS'IONS bV#' 

liord Hardwicke was Inclined to think if the defend- 
ant had demurred to this part of the bill, such afrau- 
ilulent conveyance would at the hearing have been 
marie absolute against the grantor, lb. 

If delendant pleads statute of frauds against speci- 
fic performance, lie must by answer deny agreement, 
for otherwise he admits it, and takes it out of statute. 
Child v. Godidphin, Dick. 39. 

To a bill for specific performance, a plea that there 
was no agreement in writing, was overruled. Child 
V. Comber, 3 iSwan. 423. Statute of Frauds} 
Spec. Pkuf. 

In ph:ading the statute of frauds, it is necessary to 
say that ihe agreement was not reduced into writing. 
Mtissell V. Cook, Prcc, Chan* 633. 


9. To Jurisdiction, 
See also Jurisdiction. 



^wiinitpt oDjcclion, lie cannot afu-fwaid pul 
tfn 'fjpic} and in such case an iotervencr i 


not at 


liberty, tp raise an objection to the jurisdiction on that 
ground; Chichester w, Donegal, 6 Mad. 375. Junis- 

DICI'IOIV OF PcCLFSlAS'llCAT. COVRT } WaIVEB. ^ 

Plea of tlic stock-jobbing act to.a bill for discovei^ 
of stock transactions, overruled, as the second section 
of the act reipires parties to make a discovery whereon 
to found an action. Bancroft v. Wentworth, 3 Bro. 
C. C. 11. Stock'Jorijinu ; Discoverv, tending 

TO CRIMINATE. 

A, by lease, grants 13 a liberty of mining for coals 
for 100 years, paying rent by the eighth part of coals. 
The colliery is worked and then discontinued. C 
claiming the land under A, works the mine, where- 
upon those claiming under 13, file bill to restrain C, 
and discovery of B*s title to maintain action of tres- 
pass. Pica in bar by C to discovery and relief, that 
B, and those under him, bad ceased working mine for 
55 years, and bad, therefore, waived right and benefit 
of lease ; overruletl, matter lieing properly triable at 
law. Crang v. Adam, 5 Bro. P. C. 588. 

l^lca to jurisdiction of a general court must show 
where it is : not so of inferior court. Bp. Sodor and 
Man V. J'/.. Derby, 2 Ves. 357. 

Plea to jurisdiction overruled in toto, as a demurrer 
covering too much. Id. ih. ^ 

Devise of a lectoiy to a colle^ on trust (inter 
alia) to present the senior divine, then a fellow. 
Pica to junsdiction, as being in the visitor, overruled. 
Green v. liuthorforth, 1 Ves. 462. Ciiarii v. 

On a pica to the jhrisdiction it must bo shewn what 
other court has jurisdiction. Derby \. Aihol, 1 Ves. 
202. S. C. Dick. 129. 

Demurring for want of jurisdiction is informal and 
improper. Defendant sliould plead to the jurisdiction. 
Robenleau v. Rous, 1 Atk. 544. J uiusdict. ; Pl. 
Demukrku. 

Bill, that the defendant niiglit redeem a mortgage 
of the island of Sarkc, or l)e foreclosed, defendant 
pleaded to the jurisdiction of the court, that the island 
was part of the duchy of Normandy, and hud laws 
of ihcii own, and were under the juristliction of tlie 
courts of^^Guemsey. Plea overruled, because the 
mortgage was of the whole island, and for that the 
defendant was served here for eqaitas agit in per~ 
sonant. Toller v. Carteret, 2 Vern. 494. 

If the party insists the court of chancery has not 
jurisdiction of the matter in question, he must plead 
tO'thc jurisdiction of the court, and not object it at the 
hearing. Trelawny v. Williams, 2 Vern. 484. 

•riie plaintiff, captain of a man of war, seizes the 
defendant’s ship (being an interloper) out of the 
limits of the East India company’s charter, and she 
and her goods condemned in the admiralty, and de- 
livered over to the king’s use. The defendant, the 
owner and freighter of the ship, brings trover, and 
recovers 1300/.. damages. The plaintitf brings a bill 
to be relieved against this judgment. Defendant 
pleads the judgment and proceedings at law. Plea 
overruled. Tyrrelw. Blake, 2 Vern. 155. 

Indebitatus assumpsit for goods sold and delivered, 
and verdict for plaintiff, defendant brought a bill 
suggesting that he was master of the buck hounds, 
and acted only in relation to his office, and that tlie 
king ought to pay for these goods, defendant pleaded 
the verdict, and demand, for that the matter was con- 
usable at' law. Plea overruled. Graham v. Stamper, 
2 Vern. 146. 

Bill for an account of tlio profits of mintt. De- 
fendant pleads an act of parliament which had 
given an exclusive jurisdiction of all matters arising 
M'itliin the mii^s.. to the couit of A, but had not 
averred there vm a court of equity there. J^loa 
overmlcd. J^lrade v. Little, 1 Vern. 59. : 

To a bill for a distiibution of an intestate’s estate, 
defendant pleaded that the oidinaiy is made judge. 
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and appointed tajte security. Pica overrule. 
Pamplin v. Green, 2 Ch. Ca. 95. Df8TB^uTiO]|i. 

, a cause has been heard in the exchequer, and 
issues directed, ^viz. will or ?io will, and a verdict 
for plaintiff in both’ and the court had dismissed the 
bill, yet an original bill may be brought in chancery 
for relief in those matters. Anon, 1 Ch. Ca. 155. 
A bill was brought in chancery concerning tithes and 
parish bounds, which proceeded to answer and repli- 
cation ; then plaintiff exhibited another bill in the 
^ cxchettucr, and examined witnesses ; then he pro- 
^ ceeded again in chancery, and replied. Defendant 

{ deaded the proceedings in the exchequer. Plea al- 
owed as to the examination of the same , matters 
which shall not be examined again in chancery* 
Id. ib. 

The plaintiff brought a certiorari bill : th(B defen- 
dant pleaded a decree in tlio mayor *s court, and an 
enrolment which was said to be only pronuncial, and 
it was referred to a master to ccitify, whether it was 
before the bill. Cook v. Ddebere, 3 C. Jl. 67. Pn. 
Cj£irj-iOiiArii. 


10. Statute of Limitations, and Length of Time. 

See also Length of Time.— Limit. Stat. of. 

• 

If tenant for life has rendered accounts to the re- 
mainder-man of timber cut by him during more than 
six years before bill is. filed against him for account of 
such timber and its value, statute of limitations can- 
not be pleaded to bill. Tlony v. limy, 1 5. & S. 
568. Account ; Waste. 

The statute of limitations may be pleaded in bar to 
a bill to prevent the^lting up outstanding terms.- 
Jermy y.Iiest, 1 Simt 373. Bill to ph event set-' 

TING UP OUTSTANDING TeUMS. 

Statute of limitation cannot be pleaded to breach 
of trust. Milnes v, Cowley, 4 I'rice, 103. Breach 
OF Trust. 

Statute of limitations cannot be pleaded in bar to 
a bill of revivor after decree to account. Egremonl 
V. flamilton, 1 Ball B. 531. Bill of Revivor ; 
1*11. Degree to Acgt. 

Plea of the statute of limitations to a bill of dis- 
covery overruled, upon letters assigning reasons for 
declining to pay, and recommending the plaintiff to 
bring an action, as amounting to an acknowledgement 
of tlie debt, sufficient to take it out of the statute 
upon the authorities, though against principle. llaiUie 
V. Sihhald, 15 Ves. 185 ; but see 9 G. 4. c. 14. 

Where there is a suit pending for forty years, and 
not abated, hut remaining in such a situation that the 
defendant migiit at any time have applied to dismiss 
the hill if he had thought fit ; he shall not avail hin(i>; 
self of laches in the plaintiff in not proceeding in 
bar of the relief sought. Secus scinble, if the -suit 
had abated in the mean time. Giffard v. Hart, 

1 Scho. Sc. L. 386. Laches. 

Plea of statute of limitations by an executor, 
testator liaving died in 1786, though probate was not'* 
taken till 1802 ; allowed : the allegation, of tho bill 
upon a fair construction being that the defendant had 
possessed the personal estate, arid therel^e might 
have been sued as executor de son tort, pqjyidusly to 
1792. Webster v. Webster, 10 Ves. Exon. 

l*lea of statute of limitations supported by answer 
ordered to stand for answer, with liberty to except ; the 
charges in bill not being sufficiently answered. Bay- 
Uy y. Adams, 6 Ves. 586* Plea obAeueo to stand 
FOR Answer. 

Bill by annuitant under a will for -an iiccount for 
arxean against two administratora witli tho will an- 


nexed ; one pleaded the statute of limitations to so 
much as sought satisfaction for the arrears, or so 
much as was stated to have accrued due previous to 
six years before the bill ■, he also, by answer, set up 
an agreement to reHm|uish the annuity : plea over- 
ruled, without prejudice to insisting on the same 
matter by answer. Higgins v.Crawjord, 2 Ves. .1. 
570. Account, now fah. 

Defendant pletaded forty years* possession without 
account or admission of any ^ebt ; to a bill setting up 
an old mortgage, and stating an account settled, and 
that owing to infancy, coverture and other disabilities 
plaintiffs’ could not proceed : the plea was allowed. 
Blewilt V. Thomas, 2 Ves. J. 669. Length of Time. 

Bill aoainst the devisee of mortgaged pfemises. by 
the heir of mortgagor, for discovery and redemption, 
charging acknowledgements, that the estate was held 
in mortgage, and that accounts had been kept. I*lea 
of jmsscsslon for fifty years under conveyances from 
the mortgagee, ordered to stand for an answer. J.ake 
I V. ThomaSt 3 Ves. 17. Length op Time; Dis- 
covery ; iM0RTC;AGE,'UEnEMPflj)N OF. 

Flea to bill of review of length of time since en- 
rolment of decree, under which part of estate had 
been sold to bond fide purchaser, who had had pos- 
session for twenty-seven years. On argument of 
pli‘.a, and on appeal, leave was given to withdraw 
plea, with liberty to plead and demur, answer, or 
demur alone without yitroduc‘.tinn of new matter. 
Gorman v. AVCullock, 5 Bro. P. C. 597. I^r. Bill 
OF Review ; Lengtii of Time ; Pr. leave to 
withdraw Plea and plead, ‘demur, &c. 

l*lca of statute of limitations covers discovery al- 
ways. IVelford v. Liddel, 2 Ves. 400. Pl. Dis- 
covery. 

Iiength of time, proper for plea, not demurrer. 
Gregor v. Molesworth, 2 Ves. 109* 

Where, in execution of power, cestuique trust ap- 
points trustees to convey to use of A, and charges 
estate with annuities, it is a conveyance of the legal 
estate to A, and not a trust; so that length of time 
will run against annuities,' if not demanded. 1 Liston 
V. Bowes, 9 JMod. 309. Length ofThif. ; Trust. 

Statute of limitiitions may be pleaded as to a debL 
but not to discovery as to when debt was due. Mack- 
worth V. Clifton, 2 Aik. 51. S. P. Downing v. 
Kirby, Finch. Rep. 14. Discovery. 

If the statute of limitations be neither pleaded nor 
insisted on by the answer, defendant cannot have 
benefit of it in bar to phuntififft demand. Prince v. 
Ueyliu, 1 Atk. 494. Pl. Answer. 

The statute of limitations no good plea where the bill 
charges a fraud ; but then it should be charged by the 
bill that ,lbe fraud was discovered within six years 
before the bill was filed. S. S. Comp. v. Wynwnd- 
seU, 3 P. W. 143. Fraud ; Limit. Stat. of. 

Statute of limitations cannot be pleaded where estafe 
in law is in trustees* Jaiwley v. l^wicy, D Alod. 33. 
Trust. ^ 

The statute of limitations cannot be pleaded to a 
bill for tithes* Marston v* Cleypole, Bunb, 213. 
Tithes. 

The statute of limitations is no plea in bar to an 
open’ account. Scudenw^e v. White, 1 Vern. 466. 
Account. 


11. Lis Pendens, former Suit, or Decree* 


See also Lis Pendens. 


and wife against trustees of latter’s 
separator pToperty cannot be' pleaded in bar to a sub- 
sdiuent suit by her aud her next friend against her 
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trastees and husband, although the relief prayed in 
both suits is the same. lUeve v. Dalhy, 2 S. & S. 
464. FonMKuSuiT. I 

To a bill of review and reversal for error apparctit 
on the decree, a plea of the decree and a demurrer 
against opening the enrolment allowed ; the facts 
constituting the error not furming part of the recoid 
of the decree, being neither proved or relied on at 
tlie original hearing. LVBrign v. Connor, 2 Ball & 
B. 146. Deciikk ; Review, Bii.l of. 

Decree in former suit cannot be pleaded to bill for 
tithes of any subsequent year. Miiwr Canons of St. 
Pant's V. CricKettf Wightw. 30. Pr. Di-.cuee. 

Plea of a suit depending in the court of chancery 
in Ireland, fur the same matter, overruled. Ld. DU* 
Ion V. Alcares, 4 Ves. 357. Jurisdict. f 

A suit pending in England is not a good plea in 
bar to a subsequent suit in the plantations for the 
same matter. Bayley v. Edwards, 3 Swan. 703. 

Lis PENDENS. 

Plea of former decree for payment of tithes, where 
a modus and lands alleged to be covered by it were 
improperljr stated, so that the court could not direct 
an issue, is not a good plea in bar to bill brought for 
establishing the modus. Collins v. Gonirh, 7 Bjro. 
r. C.94. Modus. 

Pica of former suit must aver both suits for same 
matter. Devie v.Ld. BroionUno, DlcV.. 611, * 

IMea that a writ of right has been tried and deter- 
mined against the plaintilF, d good plea for a bill for 
discovery of matter relative to the title. Leicester v. 
Perry, \ Bro. C. C. 305. Discovery. 

Plea of the sentence of the court of admiralty men- 
tioned in the bill, overiiilcd, as bringing no new mat- 
ter before the court, lioherts v. llarllbu, 1 Bro. 
(;. C. 57. 

Register's minutes of decree, dismissing a bill, are 
not pleadable to another suit for same mutter. Charles 
V. Jlowley, 2 Bro. P. C. 486. 

A plea of a former decree overruled, the same mat- 
ter not being in issue in the former suit. Moore v. 
Battie, Anibl. 372. S. C. 1 Eden, 273. 

A decree cannot be pleaded (in bar of the suit) 
unless it has been signed and enrolled. Kinsey v. 
.Kinsey, 2 \es. 577. S.C. 1 Atk. 800. Pr. De- 
Enhoi ujat of. 

A plea (>!' former suit depending is good agtiinst a 
creditor coining in liefore the master, he being a quasi 
party to such suit. Ke\:e v. Weston, 3 Atk. 557. 

Lis PENDENS. 

I'o a bill against defendant, as executor, for an ac- 
count, he pleaded a suit in the chancery of Jamaica, 
for the same uiatCcr, to which he had put in an answer, 
with the account annexed, and soon after quitted Ja- 
maica, for the sake of his health, but left his attorney 
there to manage his suit, which was still d^ending. 
lid. Ifardwicke said, that neither the term, nor even 
tiic year in which the suit was instituted, being set 
out for certain, there is not that averment wliich 
courts of law and equity both require in picas ; and 
as it was therefore defective in form, h^tover-ruled 
the plea. Poster v. Vassall, 3 Atk. 587. For jug n 
Court ; Lis j'endens. 

Though an action has been brought in Ireland on 
a bond, and sued to judgment there, it cannot be 
pleaded to an action here. 689. Id. 

A plea of former decree must set forth so much of 
the foiTOcr bill and answer as to show that the same 
point was then in issue. Child v. Gihson, 2 Atk. 603. 

A co<a4piinistrator, who was a plaintiff in a bill in 
1732, brings, in 1739, a bill, partly of revivor and 
partly supplemental, to nearly the same purpose as 
the t^riginal. I.d. llardwickc allowed the of a 
ferroer dismission. Bowden v- Heanchamp, 2 'Atk. 82. 

Plea of bill being for same matter overruled, where 
the last was brought in a different right. Huggins v. 


York Building Compatiy, 2 Atk. 44. ’ S. C. Bara. 63* 

Lis PKNbF.NS. 

Where a purchaser pleads a former suit, he ^ust 
shew it was res judicata, and absolutely dctcrniineil 
by the court that plaintiff had nb title. Brandlin v. 
Ord, 1 Atk. 571. 

A bill, dropped for want of prosecution, cannot be 
pleaded as a decree of dismission. 8. C. lb, Pu. 
Bill, Dismissal of. 

An original independent decree may be had in this 
court, where all the facts arc stated by the bill, not- 
withstanding a former decree for the same matter in 
Wales. Morgan v. • ■» 1 Atk. 408. Juris- 

diction. 

I Bill to redeem, mortgage being overpaid, decree of 
I foreclosure, signed and enrolled, is good plea in bar. 

I Malloch V. Gnltim, Dick. 65. 

I IMea of former suit depending must aver that de- 
fendant appeared and put in his answer, &c., to such 
former suit. Moor v. Welsh Copper Company, 1 Kq. 
Ab. 39. 

Pleading the deciec is unnecessary, if it is fairly set 
forth in the bill of review. See 5 Bro. P. C. 397. 
(ii.) Mitf. 166. Pit. Bill OF Review. 

A decree was made in the court of exchequer 
against tenant for life, to hinder him from committing 
waste, which decree was founded on a deed of settle- 
ment ; aq^l, upon a bill now brouglit to set aside that 
deed, the (lefendant pleaded the decree in the exche- 
quer, which was overruled. B'mg v. Wing, 9 Mud. 
109. Decree in Exchequer, Effect of. 

On suggestion of a gross fraud, the court will, 
upon ail original hill, overrule a plea of a decree, and 
a report made and confirmed thereon, if the sugges- 
tion of fraud be not denied. Lloyd v. Mansell, 2 i\ W. 
73. Fraud, Decree outained uy. 

Not ncrcssary, in a pica of a former suit brought 
for the same matter, to aver that such suit is depend- 
ing. Urlin V. Hudson, 1 Vern. 332. 

A decree of dismission may be* plcailcfl in bar to a 
new bill, though it is nut signed and enrolled. 
tynian v. Preltyrnan, 1 Vern. 310. Pii. Dkckke, 
Enrolment of. 

After a bill brought in the excheituer to foreclose, 
the defciidantE may bring a bill in this court to re- 
deem ; the (leiideiicy of the former suit is not plead- 
able. Kewh.irg V. Wren, 1 Vern. 220. Mort- 
gage, Rf.demftion of. 

If an infant legatee sues in the ecclesiastical court, 
and afterwards in chancery, the suit depending in the 
efu:1esiastical court cannot be pleadetl in bar, for there 
is no such security fur the infant's advantage as in 
chancery, esjicciully as to interest. Howell v. Wal- 
dron, 2 Ch. Ca. 85. 

12. Of Lnnuey, 

See also Lunacy. 

Lunatic may stultify himself as to acts done in pre- 
judice of himself, though not of others, especially 
where his committee joins with him in the suit. Hid- 
ler V. liUHer, 1 £(|. Ab. 279. Lunatic. 

13. Of Outlawry, 

See also Outlawry. 

Defendant against whom attachment has issued for 
want of answer, may file plea of outlawry. Waters 
V. Chambers, 1 S. 5c 8. 226. Practice ; Arri^cii- 

MfcNT. 

Plea of outlawry to which neither office copy of re- 
cord of outlawry, nor of capias utlegalum was aa* 
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nexerl. but only oertii^tc from clerk of outlawries, 
held ba<4 but leave given to amend, because defect 
arose from clerk of outlawries, and not defendant, and 
did not affect substance of plea. Waters v. Mayhem, 
IS.ik 8.220. • 

Mo plea of outlawry in a suit for the same duty or 
thing, for which relief is sought by the bill. Philips 
V. Uiftbons, 1 V. & B. 184. 

The attorney-general of the duchy court exhibits an 
information in the behalf of one part-owner of coal 
mines against the other ; outlawry in the relator is a 
good plea. Alt, Gen. v. Heath, Free. Chan. 13. 
IIelatoh. 

Outlawry no bar to die suit of an executor. KU- 
ligrew V. killigrew, 1 Vern. 184. 


14. For want of Parties. 

See also Ft.. Fahties. 

Flea for want of parties is in bar, and goes to whole 
bill, as well to discovery as relief. Plunkett v. Pen- 
son, 2 Atk. 51. 

Plea that personal representitives were not before 
court, allowed, tliough suspected to Ire for delay 
merely, id. ih. 

On bill brought by bankrupt against dc(pndant, his 
supjiosed debtor, for an account, the assignees under 
commission were charged in a proper manner, but the 
prayer of process was only against the defendant, a 
good pica in abatement that the assignees were not 
made parties. Fawkes v. Pratt, 1 F. W. 593. 


15. Of Purchase. 

See also AciiErsiENT. — Vendou and Furcuaser. 


I'lca of valuable consideration w'ithout notice, no 
protection against adverse claim of which purchaser 
might have hud notice, by using due diligence. Jack- 
sim V. Jtmee, 2 8. & S. 472. Vend. & Funerr. ; 
Notice. 

In pica of purchase for valuable consideration with- 
out notice, it IS enough to deny notice generally, in 
pica, unless facts are sjiccially charged in bill as evi- 
dence of notice. Pennington y. Beeehy, 2 S. & S. 
282. 

Where in a plea of purchase for valuable consider 
ration, the purchaser omitted to deny notice, and the 
plaintiff replied to it, instead of setting it down for 
argument : if the defendant prove what he Jias pleaded, 
tlic bill as against him must be dismissed with costs. 
Eyre V. Dolphin, 2 Ball & B. 302. Waiver. 

So of an answer to that effect unless fraud proved. 
Id. 303. 

A plea of purchaser without notice is a bar to tlic 
discovery as well as the relief, but if not insisted on 
by the defendant, he must answer and confess the 
notice, or the plaintifl' may except to the answer, but 
if he docs not except, the affirmative of proving notice 
will be on him. Commo scmble. Id.ib. Fl.Di8Cove- 
RY ; Fr. Kvid. Onus Probandi. 

Defendant pleading purchase for valuable consider- 
ation, without notice, must aver that the vendor was 
seised and was in possession, which would be satisfied 
by possession of his tenant. Daniels v. Davison, 16 
Ves. 252. S. F. Att. Gen. v. Backhouse, 17 Ves. 
290. 

Whoever has the best right to call for the legal 
title can avail himself of the plea of purchaser for valu- 
able consideration, without notice. Medlicoit v. 
O'Donel, 1 Ball & B. 171. 

Jlill by tenant in tail in possession under marriage 


settlement, for discovery and deliveiy of title deeds; 
plea, mortf^ge by tenant for life alleging himself to be 
scis^ in (ee, and in possession of promises and deeds 
as apparent owner, allowed. Walwyn v. Lee, 9 Ves. 
24. Vendor & Pcrcii. ; Notice. 

Averments necessary to plea of purchase for valua* 
ble consideration, without notice that vendor. or mort- 
pgor was owner, or pretended owner, and that he was 
m possession, not that purchaser was. Id. 32. 
Vendor & PuRcii.; Notice. 

Bill by tenant for life iii possession for discovery 
and deliveiy of the title deeds ; plea, a mortgage in 
I fee. by a former tenant for life, alleging himself to be 
seised in fee without notice ; ordered to stand for an 
answer, with liberty to except. Strode v. Blackburn, 
3 Ves. r22. Title; I^lea Order to Stand for 
Answer. 

Plea averring in answer to a charge of constructive 
notice, that to the defendant's knowledge and belief 
there was no notice, disallowed, lie ought to answer 
the facts, and the court is to make the coustniction. 
Jerrard v. Saunders, 2 Ves. ^ 187. 4 Bro. C. C. 
322. 

Flea of purchase for valuable consideration hot 
good to a bill for a dower. Williams v. Lambe, 3 Bro. 
C.C. 264. Dower. 

^ Purchase for a valuable consideration bona fide paid, 
held a good defence, though the consideration was 
much less than the r^al value. BulUtck v. Sadler, 
Ainbl. 764. Conson. Inadequacy of; Vendor 8c 
Furch. 

Flea of purchase from one having a rcversionaiy 
estate, and conseiiucntly not in possession, overruled, 
because it did not set out how the person from whom 
the title was deduced became entitled. Hughes v. 
Garth, 2 Eden. 168. S. C. Ambl. 421. Title. 

Title of purchaser for valuable consideration is a 
good ground of defence, but not for relief. Paltersots 
V. Slaughter, Ambl. 293. Vendor 8cFuncii. ; Pl. 
Hellef. 

The plea must be of a purchase for valuable consi- 
deration without notice, upon money actually paid ; 
otherwise it is disallowed. Harrison v. Southcote, 

1 Atk. 538. 

On plea of purchase for valuable consideration, the 
consideration must be actually paid ; if in fact it is 
only secured to be paid, tho pica will be overruled. 
Ilardingham v. 'l^ichoUs, 3 Atk. 304. 

A plea of purchase for valuable consideration, with- 
out notice ot plaintilTs title, it is sufficient to aver that 
the person who conveyed was'aeised, or pretended to 
be seised, when he executed the purchase deeds ; but 
where a fine or non-claim is the bar, averment of ac- 
tual seisiu is necessary. Story v. Ld. Windsor, 2 Atk. 
630. S. C. 1 Cli. Ca. 34. Vendor 8c Fubcu. ; 
Notice? 

A purchaser denying notice at or before the execu- 
tion of the deeds, is not sufficient ; he must aver that 
be had none at or before the payment of the money. 
S. C. Jb. Notice. 

In pleading there is the same strictness in equity as 
at law. S.C. 2 Atk.632. 

If a person purchases an estate which he sees has 
a defect upon the face of the deed, yet afine will be a 
bar, for that defect is the very occasion of levying the 
fine ; secus as to a purohase from a trustee or mortga- 
gee. S. 0. Jb. 

Denying notice of plaintiiTs tide at the time of the 
execution of the deed, or payment of the consideration 
money, is not sufficient ; you must swear you had no 
notice at or before the execution. Fitzgerald f.Burk, 

2 Atk. 397. Notice. 

In the pleading of a purchase or mortgage the de- 
fendant must plead that the seller or mortgagor was, 
or pretended to be^. seised in feet Head v.Egerton, 

3 F. W. 281# 



81.6 Plea of releasey ^•c. PLEADING. Plea of title* 


In a plea of a purchase it is a sufficient denial of | 
notice to say, that at the time of the purchase he had | 
DO notice, without saying, or any lime before. Jone$ 
Y. ITwmts , 3 P. W. 243. Notice ; Vendor & 
PURCll. I 

He who would entitle himself to protection of equity 
as a purchaser, must claim under actual conveyance, 
but need not have the legal estate. Fitzgerald v. Fau- 
conberge, Fitzgib. 207, 213. 

He that is purchaser in law, ^ as by taking estate in 
right of wife by his marriage, is not a purchaser in 
notion of equity, id. 212. 

Pica of purc'hiiscr for valuable consideration without 
notice of plaintiA’s title, is good as a plea in bar, and 
protects the defendant from giving an answer to title 
set up by plaintiff. Id, 207* 2 Mad. Clm. 321. 
Discovery. 

Purchase for valuable consideration, without notice 
of any incumbrance, is a good plea. Anon. 3 Salk. 
35. 

The bishop brings a bill against one that was an 
assignee of a lease, chafging that defendant knew that 
the lease was expired, and that the same did appear by 
writing in his custody. Defendant pleads tliat be was 
a purchaser of the lease, and was then informed that 
there were fifty-seven years to come in the lease, and 
therefore gave nineteen years* purchase for it ; allowcc^ 
a good plea. Bp. of Worcester y. Parker, 2 Vein. 
256. 

Plea of a purchase for valuable consideration must 
allege seisin and possession in the vendor. Tvemnian 
v. Mosse, 1 Vern. 246. 

A man who purchases without notice of a prior in- 
cumbrance, or prior right, shall not have his title im- 
peached in eiiuity, nor shall he be compelled to dis- 
cover any writings which may weaken his title, neither 
shall any advantage be taken from him, which may 
defend him at law. Harding v. llardres. Rep. temp. 
Fiuch. 9. Hauman 'v. Gomeldon, id. 34. Unelling 
v. Squib, 2 Ch. Ca. 47. Wilhery. hodington, 2 Vern. 
599. Stephens v. Gaul, id. 701. lie must plead 
himself a purchaser without notice. Bodmin v. Fera- 
denhu, 1 Vein. 1 79. Rut he need not set forth the 
consideration he paid. Morr v. Muifhew, 1 Ch. Ca. 
31. 2 Freein. 176. Vendou 6c Puiicii. ; Notice. 


16, Of Release, Payment, Compromise. 

See aho these titles, ante and post. 

A plea of release, if the consideration be impeached, 
must contain averments supported fully by answer, 
covering the grounds upon which the consideration is 
impugned, and cannot extend to a discover/ of the 
consiileration. Parker v. Alcock, 1 Y. 6i J. 432. 

To hill filed by rcsiduaiy legatee (to whom, with 
others, the debts due from a concern in which the tes- 
tator had been a partner with one of his legatees, had 
been bequeathed) against the others for an account of 
monies due from the partnership to the testator, charg- 
ing defendant with owing the concern various sums 
of money, having possession of the partnership books : 
it is not a good plea that all the monies due from tlie 
partnership of the testator at the rime of his death, 
consisted wholly of money lent by him to defendant,, 
and that (as was the fact,) the testator by his will had 
. fornven and released defendant from all monies lent 
and advanced by him during his lifetime, the release 
by the will being treated as reff-rring to specific sums 
advanced independently of the partnersUp debts. 
Hanson v. Hanson, 4 Pri. 168. 

A defence of compromise or release is not proper 
for answer; it is available by way of plea only. 


Leonard y.I^onard, 1 Ball fit B. 323. Pl. Answer ; 
Compromise ; Release. 

To a bill stating various dealings between M and 
R, from 1788 to 1794, imputing fraud and unfair 
dealing, and various usurious charges, over-cliargcs, 
and mistakes in accounts delivered, and praying a 
discovery of the several transactions, and a general 
account ; the defendant, to so much of the bill as 
solicit a discovery, and prayed an account of the 
dealings and transactions prior to, and upon the 
27th of May, 1791 ; and as to all relief and disco- 
very grounded thereon, pleaded a release made and 
executed on the 8tli of June 1791, with an averment 
that said release was prepared with the consent of, 
and freely and voluntarily executed by M, and with- 
out any fraud or undue practice on the part of 11 : 
plea ordered to stand for an answer, with liberty to 
except. Rocke v. Morgell, 2Scho. fic L. 721. 

Bill, charging fraud in obtaining a release ; plea, 
the release, supported by an answer denying the 
fraud : the benefit of the ‘plea was saved to the hear- 
ing. Lloyd V. Smith, 1 Anst. 268. Release. 

Pica of payment of a sum into the ecclesiastical 
court, to prevent a commission of appraisement, and 
accepted, a receipt given, disallowed as a pica in bar 
to a suit ; it nut shewing that the party had no farther 
demand. Samiula v. Furtado, 3 Rro. C. C. 70. 

Plea of payment to bill of discovery overruled as 
issue triable at law. flurdman v. Taylor, Dick. 661. 

If one obligor pays and sues the other at law, in 
name of obligee, payment may be pleaded, but not 
payment by a stranger, as representative of deceased 
obligor in joint bond is. Church v. Bishop, 2 V'es. 
372. 

As a plea containing an exception of matters there- 
inafter mentioned is bad, and must be overruled, so a 
plea of a release further, and other than in the plea 
set forth,'* is incorrect, though nut sufficient to over- 
rule it ; it was therefore ordered to stand for an an- 
swer with liberty to except. Salkeld v. Science, 2 Ves. 
107. 

Plea of a general release, containing the words 
•• decrees and orders of the court of chancery,*' is a 
good bar to any demand set up under a decree uf that 
court made prior to tlie date of the release \ and if the 
defendant b} his answer denies all cliarges of fraud, 
fiic. in obtaining the release, such answer is sufficient 
to corroborate toe plea. Walter v. Glanville, 5 Rro. 
P. C. 655. Release. 


17. Of Title. 

See also Titt.e. 

A plea that the plaintiff has no interest in the sub- 
ject of the suit, is a good plea to a bill for discovery 
and a commission. Mendiztihel y. Machado, 1 Sim. 
68. Pl. Discovery, Rill op. 

Where bill is for discovery in aid of defence at 
law, and for equitable relief ; plea of title in defend- 
ant in equity to whole bill is bad. Gait v. Osbaldis- 
ton, 5 Mad. 428. Rut reversed on appeal. S. C. 
1 Russ. 158. Title; Pl. Discovery; Pr. Re- 
lief. 

I’lea of title to bill by impropriate rector for ac- 
count of tithes, overruled. Ueathcote y. Aldridge, 
1 Mad. 2f|6. Title ; Tithes. 

Plea that there are no outstanding leases allowed 
to ejectment bill, which stated outstanding leases 
and prayed relief. Armitage v. Wadsworth, lMad« 
189. 

To a bill to set aside a conveyance for fraud, fitc. ; 
pica of title paramount under a former conveyance of 
all the estate and interest under which the plaintiff 
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claimed, allowed.' Hou'm \,Dupj)a, 1 V.£c B. 611. ; 

'J’lTLE. 

JPlea, that the plaintiff is not heir, was held in this 
case, and in Gumi^ v. Prior, 2 Dick. 667. I Cox, 
197. and Forr. Fxerh* Bcp. 88. note, a bad plea ; but 
Lord Tliurlow afterwards altered his opinion. New- 
man V. Wal/is, 2]3ro. C. C. 143. Heir at Law. ^ 

Where a bill is filed by a person claiming as heir 
at law, quwre, whether a plea that the plaintiff is not 
heir, is a good plea 1 It seems, that if the plea goes 
on to shake a pedigree by way of showing that the 
plaintiff is not heir, and adds at the end, that the 
plaintiff is not in manner aforesaid, or in any otlicr 
manner heir, that is a good plea in point of form, al- 
though the title of the plaintiff is not conclude<l by the 
pedigree. Gun v. Prior, 1 Cox. 197. JtlEin at Law. 

Where the statute of mortmain, 9 G. 2. is pleaded 
to an information by a defendant who is in possession, 
he need not show title in himself, but only want of 
title in the relators. AtU Gen, v. WeytnouUi, Ambl. 
22. Title ; Mortmain. 

A plea of a bare title only, without setting forth 
any consideration, will not protect a defendant from 
giving an answer to the title set up by the plaintiff. 
lirereton v. Gamtil, 2 AUi. 241. 

l^laintiff entitles himself as administrator ; defend- 
ant pleads plaintiff is not administrator : a good plea 
in abatement in equity, as well as at law.« H'iiin v. 
Fltitcher, 1 Vern. 473. Title. 

A died beyond the sea, and made a nuncupative 
will ; B took administration here, and brougiu his 
bill for a discovery of the supposed intestate’s personal 
estate ; the defendant pleaded the will, and that he 
was cAccutor, and that A left no assets but what were 
l)cyond seas : plea allowed. Jauncy \,Sealey, 1 Vem. 
397. AijMiNjsruATfON ; Forjsion Country, i'eh- 

hONAL LsTATE IN. 

'J'hc defendant pleaded himself heir on the part of 
tlio inotiier, and did not say he was heir of the whole 
blood: plea overruled. Addison y, hindmarsh, I Vern, 
442. Heir AT Law. 

A freeman of London dies intestate, leaving a wife, 
and no child ; bill is brought against the widow, who 
was administratrix, for a distribution of the testamen- 
tary part ; defendant pleads, that by the custom it 
liolonged to her as administratrix, and was not dis- 
tributable by the statute : plea allowed. Matthews 
V. Ncivlif, 1 Vern. 133. Custom of London. 

18. Where it lies generally. ^ 

An executor filed a bill before probate ; plea that 
he had not proved the will, allowed. Simons v. MU- 
man, 2 8im. 241. Exoit. ; Will, Probate of. 

To a bill by a^ignees of a bankrupt, a plea that 
the suit had been instituted without the consent of the 
creditors, or of the .commissioners, as required by the 
statutes 5 Geo. 2. c. 30. and the 6 Geo. 4. c. 16., 
was allowed, chiefly on the ground of a similar plea, 
having been allowed in the court of chancery in 
Oekteslone v. Benson, 2 Sim. & Slu. 265. Boxon v. 
Williams, 2 Y. & J. 476. Bankcy., Power of As- 
signees to bring Actions. 

A fine and non-claim cannot be pleaded in bar to a 
bill to prevent the setting up of an outstanding term. 
.Ls/gh V. Ijcigh, 1 Sim. 349. Fine & Non-claim ; 
Bill to prevent 8F.TnNG up outstanding, Terms* 

I'o bill by assignees of bankrupt against editor, a 
plea that suit was not instituted according to 6 G. 2. 
c. 30. s. 38. (See 6 G. 4. c. 16. s. SB.)-:' Held good. 
Oehleston v. Benson, 2 S. & S. 265. But see contra, 
Sevan v. Lewis, 2 O. & J. 245. Bankcy. 

Matters pleadable which arise aftw filing of bill. 
Turner v. nohinson, 1 S. & S. 3. Time. 

' Flea which negatives plaintiff's title, though it pro- 
tects defendant generally, from answer and discovciy. 


as to the subject of the suit, does not protect him from 


Title. 

It is not by the practice of this court reiraired of a 
party charged by a bill, to have deeds and documeots, 
6tc., in his possession, material to the case on the other 
side, that he should protect himself from producing 
them by nlea. The court will take care that he be 
not called on without good reason to produce his pu- 
rities, for they watch with jealousy proceedings insti- 
tuted for that purpose, and will require an unanswer- 
able case to warrant their interferenpe in making an 
order for their production. Vansiiteert v. Barber, 
9 Price, g41. Production of Deeds. 

To bill against occupier, for amount of tithes arising 
from farms and lands, situate within the township of 
K., in the parish of L. ; a plea, that defendant did 
not occupy any lands or farm within parish of L., or 
the titheablc places thereof, allowed. IFarrtngton v. 
Molhersill, 7 Price, 666. TiTififcs. 

Plea to bill which is demurrable on face of it, over- 
ruled. Billing v. Flight, 1 Mad. 230. Demurrer. 

If bill is open to demurrer, plea cannot be resorted 
to. Plea to be gpl must state some new matter, 
iihich is a bar to plaintiff. Stijf v. Antlrews, 2 Mad. 10. 

Plea of plenarty. Qu., if it will hold to a bill seek- 
ing possession of a dona\|ve living 1 Mutter v. Chau- 
vet, 1 Mer. 476. Plenarty. 

To bill to stay proceedings in action, brought by 
defendant as landlord, on account of dilapidations 
of buildings by plaintiff as tenant, and for discoveiy, 
whether defendant has not, since commencement of 
action, assigned his interest in buildings ; defendant 
cannot protect himself from discovery by plea, that 
when dilapidations were committed defendant was 
entitled, and that they ever since continued out of 
repair. Dk, of Bedford v. Mactmmara, I Price, 208.. 
Discovery. 

Plea filed under an order for time to answer, re- 
gular. De Minckiiits v. Udney, 16 V^es.366. Timb 
TO Answer. 

Motion to take off the file for irregularity, a plea to 
a bill, amended under the usual order, after excep- 
tions allowed, refused ; as a case for a plea may arise, 
either from the amendments themselves, or from their 
effect upon the original part of the bill. Ritchie v. 
Aylwin, 16 Ves. 79. Pu. Taking Pnoc. off File. 

Plea allowed as to the relief, therefore good to dis- 
coveiy also, according to general rule. Sutton v. Ld, 
Scarborough, 9 V'^cs. 71. Pl. Discovery; Pl. Re- 
lief. 

The refusal of a summary application to set aside an 
annuity,, is no objection to the same ground being 
taken again, upon an attempt to enforce it. Bromley 
V. Holland, 5 Ves. 617. 

Plea to bill of discovery in suppo>-t of an action, 
under stat. 9 Anne, c. 14., for money lost at play by 
tho assignee of the loser, a bankrupt, that the action 
was not commenced, and the bill exhibited within 
three months, overruled. Brandon v. Sands, 2 Ves* J • 
614. Stat. C. op ; Gaming. 

A defendant to a bill of revivor, cannot plead to that 
suit a plea which has been pleaded by the original de- 
fendant, and overruled. Samuda v. Furtado, 3 Bro. 
C. C. 70. pR. Plea ; Pr. Abatement & Revivor* 

Plea to bill of revivor for costs, which had been 
taxed and ordered to be paid into the bank, overrulcMl* 
Hall V. Smith, I Bro. C. C. 438. S. C* 2 Dick. 
649. Pii. Costs Taxed ; Revivor, Bill of. 

Plea of matter, which would be a good plea to ffie 
action at law, is not a good plea here to a bill for dis- 
coveiy leading to iegal relief. Hindman v. Taylor, 
2 Bro. C. C. 7. Discovery. 

No second dilatory plea allowed ; but answer may 
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insist on what was overruled as a plea. Finch 
Finch, 2 Ves. 492. Pl. Answku. 

A mere witness cannot Ihj made a defendant for 
discovery of what he is examinable to, unless be is in- 
terested. If the bill charges, he is interested, the 
defendant must ])lead and support it by an answer de- 
nying that allegation, and cannot demur. PlumvMr 
V. 3lii.v» 1 Ves. 4*26. Pi.. Pauty ; Witness. 

Dcihncc proper for plea sliould reduce the cause to 
a particular point, and from thence create a bar to the 
suit. Chapman v. Turner, 1 Atk. 54. 

In what case plea proper. Anon. 2 £q. Ab. 76. 

The plea of a line and long possession under it, is 
a good bar to a bill brought for discovery of deeds, 
declaring the uses of such fine. IJoU v. i.ouf , 5 Pro. 
P. C\ 669. Pl. Discovery. 

Wlieie the testator had pleaded to a bill, and dietl 
before tiic plea was argued, the executor may plead 
tie iioro, for the first plea cannot be now argued. 
Mickleihwaite v. CalverLp, Forres. 3. 

Put if executor has assets he will be bound. Id. ib. 
ExFccTon ; Pn. Abatement & Revivor. 

Defendant cannot plead and demur to same part of 
bill. Cotter v. Layer, 1 Eq. Ab. 42. Plead. De- 

MtnHF.n. 

Plea of 13 El. c.20. for non-iesidcnce allowed to 
bill by lessee of tithes. Bochenham v. Bentjield, 1 Com. 
392. TmiEs j St at. C. of.* 

Pica of non-residence in bar to a bill for tithes, is 
good. Quitter v. Mussendine, Oilb. Excli. Uep. 228. 
MHIa v. Blheritlge, Punb. 210. S. P. Tithes. 

A pica of the stat. of 13 Eliz. c. 20. is good to a bill 
brought by a lessee for tithes. BochetSium v. iicMl- 
^field, 1 Coro. Rep. 392. Jd. 

Possession under a decree of foreclosure inrolled is 
a good pica. NicholU v. Short, 15 Vin. 478. pl. 2. 

Solicitor brings a bill for his- fees. Pica of statute 
3 .Tac., that the plaintiff had not signed his bill. 
Good pica. A orris V. Rami, 1 Vern. 312. Sol. & 
Client, Signature of Pill of Costs ; Pn. Costs. 

Pica of privilege by some of the defendants is not 
good, if there is another defendant not privileged. 
Fanshaw v. Funshnic, 1 Vern. 246. Officers of Court. 


19. Ordered to stand for Answer. 

To bill against two defendants to redeem an estate 
tail, plea by one defendant, 1st, averring as to one 
tenement undisputed possession since 1775, and *2rid, 
denying as to the other all interest. The first plea 
being bad, held tlrat second could not be sustained 
as separate defence. Pica therefore overruled, and 
ordcreil to stand for an answer with liberty to except. 
Cvwne V. JJonglas, 1 M'Clel. & Y. 321. Length 
OF Time, 

IMea of simony for tithes ordered to stand for an 
answer with libe/ty to except as being multifarious. 
P'W v. StrieJdand, 2 V. & P« 150. Simon y ; AIul- 
tifauioukness. 

Plea (to a bill to redeem a mortgage,) of a con- 
veyance by the mortgagor of the equity of redemption, 
in tiust to sell ami pay the mortgage, and a bona debt 
from him and two other persons, and a conveyance 
from the trustee to the mortgagee, nobody offering at an 
^ auction so much as was due for the mortgage-money 
with interest and costs : ordered to stand for an an- 
swer with liberty m except. Stabback v. Leatt, Coop. 
.46. Moutoe. Kedkmp. OF. 

^ To bill by heir against dev'see, alleging that de- 
vise was u|xm a secret trust or undertaking ibr cha- 
rity against 9 G. 2. c. 36. a pica of statute of frauds 
was ordered to stand for an aaswer, with liberty to 


except. Sticklajid y. Aldridge,^^' ^eA.&l6. Stat. 
OP Frauds. 

Plea of statute of limitation supported by answer, 
ordered to stand for answer with Ijberty to except, the 
charges in hill not being sufficiently nnswered. Hay- 
ley V. Adams, 6 Ves. 586. Pl. Plea ; Siat. of 
Limit. 

Plea covering too much ordered to stand for an- 
swer with liberty to except. Jones v. Pengree, 6 Ves. 
580. 

Bill by the tenant of a farm for a specific perform- 
ance of a parol agreement for a new lease, stating 
iinprovcmeuls made at a considerable expence, and 
continuance of possession after the expiration of the 
old lease, and payment of an increased rent under 
the agreement. Pica of the statute- of frauds ordered 
to stand for an answer, with liberty to except. Wills 
V. Stradling, 3 A'^es. 378^ Pl. Plea ; Stat. of 
Frauds ; Sfeu. Perf. 

Bill by tenant for lifo in possession for discover 
and delivery of the title deeds. Plea a mortgage in 
fee by a former tenant for life, alleging himself to bo 
seised in fee without notice, ordered to stand for an 
answer with liberty to except. Strode v. Blackburn, 
3 Ves. 222. Pl. Plea ; Title. 

Plea that the person through whom the plaintiff 
claimed, died a bachelor, and without issue, ordered 
to stand fdf an answer with lilierty to except. King 
V Holcombe, 4 Bro. C. C. 439. 

Plea of an award and release to a bill to open an 
account ; ordered to stand for an answer with lilierty 
to except. Burton v. KUington, 3 Bro. C.C. 196* 
Account. 

Plea of the statute of frauds, averring 1st, that 
there was no contract in writing ; 2nd, that there had 
been no acts done in part performance overruled as 
double, and ordered to stand for an answer, with li- 
berty to except. Whitread v. Brockhurst, 1 Bro. 
C.C. 404. iV. Plea double. 


20. When overruled by Anstver. 

When to creditor’s bill, defendant pleaded that de- 
ceased was not indebted to plaintiff at death, and 
accompanied plea by answer denying existence of 
debt, and the manner in which it was alleged to 
have been contracted : IleUl that tlie answer over- 
rulctl the plea. Thring v. Edgar, 2 S. & S. 274. 

Plea by one defendant to bill by tenant in tail for 
rcflcqiption of estate, if fine levied of part of estate, 
averring that the part included in the fine was the 
only part in which the defendant claimed interest, and 
accompanied with answer, admitting possession of 
title deeds, &c. Held that plea was overruled by an- 
swer. TFaffcriis V. Stone, 2 S. & S. 560. 

Plea to all relief and part of discovery and answer 
to restrain, plea overruled. James v. Sadgrove, 
1 S. & S. 4. Reijef ; Discovery ; Answer. 

But otherwise if answer had been to matter in 
bill which would have repelled defence by plea* 
Id. ib. 

Where the bill charged an award to have been ob- 
tained corruptly, the plea setting up the award and 
denying the specific charges of fraud is bad, as not 
bringing tl^e cause to one point, and an answer to the 
same charges overrules the plea* Pope v. Bish, 
1 Anst. 59. Pl. Plea. 

Where a plea is a bar to the whole bill, if at all, 
an answer to any matters which ought to have been 
covered bv the plea, overrules it. Blaeket y.Lang* 
lands, 1 Anst. 14. 

Where defendant by plea insists that he ought not 
Im obliged to discover several matters therein men- 
tionedi and yet by answer discovQ.s those veiy par«» 
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ticulars, plea is bad in fonn and cannot be supported. POPERY. 

Dobhyn v. SQvbtff d Bro# P. C. 573. Scb Papist. 

VIII. Replications. PORTIONS. 


Where a supplemental bill is not a supplemental 
suit, but only introduces supplementary matter, the 
whole record is one cause, and a general replication 
applies to whole record, and not merely to tlie origi- 
nal bill. Ciittm V. CarlhUt 5 Mad. 4*27. Pl. Sup-. 

PI.EMENTAL UlT.L. 

Where there is a plea and answer, and the plaintiff 
replies, the replication must be to the answer, as 
well as the plea- Niccol v. irMmrtw, 2 Vern. 46. 

Bill for an account of a co-partnership, defendant 
pleaded an award averring the matter in question, 
comprised in the award.. Plaintiff replied generally 
to the plea, and though the plaintiff ought to have 
set down the plea to be argued, and not to have re- 
plied to it, yet court deer^ defendant to account. 
But afterwards thougli this decree was signed and 
enrolled, couit ordered defendant only to answer. 
Fnrringlon v. Chvte, 1 A'ern. 72. PAiiTNEusnip ; 
Account. 


IX. Pleading in Genehal. 

Pleadings where scandalous or impertinent to lie 
suppressed. Beaincs’ Ojtl. 25. 

— -- on Ijciiig filed with attorney to be personally 
ferred to aiturney of other side. id. 100. 

Not to be copied till filed, and hand of six clerk 
put to them. Id. 110. 123. 187. 

To be filed with six clerk. Jd. 140. 144. 168. 
187. 231. 

Not tt> be impertinent. Jd. 25. 70. 166. 

Nor scandalous. Jd. 25. 167. 

Must bo filed with six clerk to be of lecord. Id, 
168. 

Those which six clerks are entitled to receive, to be 
delivered to them. Id, 190. 

Ought to be placed in custody of six clerks. Jd, 
191. 

Are to be filed and not copied until filed. Id, 240. 

Draughts of party’s own pleadings by ancient rule 
permitted to be used by such party. Id, 241. 

To be filed before hearing, hi, 287. 

To be signed by proper officer before read at hear- 
ing. Id. 298. 

In a bill to pcrjietuate testimony of a right of com- 
mon and way, the plaintiffs claimed in right of their 
estates, or otherwise, this is too loose, a demuricr 
therefore allowed. Cressett v. 2 Bro. C. C. 

481. Vide S. C. 1 Ves. J. 449. Pleading ; Bill ; 
Titl,. 

True w»y of pleading is to plead facts. Hilton v. 
harrow, 1 Ves, J. 284. 

After issue joined publication passed, and the 
cause heard, the same matter or the same title shall 
not be drawn into question again by. another original 
bill. Peterborough v, Germaine, 6 Bro. P. C. 1. 


POLICY OF INSURANCE. 

See iNSpRANCE. 


See also Intkiiest in Phopeiity. — Interest pecu* 
NIAUY, 1. 4. 

I. Genkiiat.t.y. 

111. (^)Nf)lTlONAL, WHEN NO DeVISR OVER. 

III. When ve.sted, and Difeerenck W'Hkn NO-r 

ciiAiicKi) ON Land. 

IV. ■^•-STKD, HUT NOT IM.MEHIATELY PAYABLE. 

V. SuRvivousiiri* AND ArcniiEii of, 

VI. AVhEN and flow RAISEAHT.E. 

VII. When Lands aiif. i.iaiit.k. 

VIII. Mergeu of, in Lands eiiAnr.ED. 

IX. When a SATiSFAcri'iON of Deht or Legacy. 

X. Douiile. See also post, XI. 

XI. Satisfaction, See nlst^ute, X. 

XII. When surject to Deuts. 

I. Generally. 

Will directed settlement to lie made of real estate on 
A and his first and other sons in tail, with powers of 
jointuring, leasing, sale, and exchange, and all other 
clauses, powers, and prdMsoes usually inserted in set- 
tlements of some kind : Held, the last words did 
not give power to charge with portions. Iligghison v. 
harnabp, 2 S. & S. 516. Powers, Wjlt. ; C. of. 

Portions by will, governed by rules from the civil 
law, not applicable to a deed. Hubert v. Parsons, 
2 Ves. 261. 

Construction of a trust, surplus rents, kc. not in* 
eluded in the term, portion.’* rune v. Pane, 1 Ves. 
67. 

Portion, not only implies a fortune out of the 
father’s estate, but may also relate to what the wife 
brings with her in marriage, and answers to the Latin 
word dos. Wood v. Bryant, 2 Atk. 522. 

In marriage settlement, it was agreed that if there 
should be but one daughter, she should have 500L 
for her portion, and 200/. each should l>e paid to 
cvciy of the other younger daughters. There were 
three daughters : Held, each were only entitled to 
200/. Chamberlain y. White, 6Bro. P.C. 61. Set- 
tlement, C. OF. 

A, by letter, says lie will give 1500/. with his 
daughter ; the daughter marries, and A is privy to it, 
and seems to approve of it. The daughter ilics, and 
the husband tak(*s administration. 'I'hc father decreed 
to pay the 1500/. portion. Wunk/ord v. Potheroy 
2 Vern. 822. , Spec:. Perf. 

One, b^ his will, gives 3000/. to his younger chil- 
dren, which was secured by mortgage from A, and 
declares that if his eldest son docs not pay this 3000/., 
then his lands shall go to tiie younger children. A 
brings a bill to redeem his mortgage, and to pay in. 
his mortgage money, and pays it pursuant to the 
decree ; and the master puts it out upon a security, 
that proves ill. The eldest son shall not be compellccl 
to pay it over again to his younger brothers. Oldjieldv, 
Oldfield, 1 Vern. 336. -Investment defective. 

Marriage portion recovered at common law, and 
reversed in exchequer, and liolpcn in chancery. Cut- 
tifig V. - , Cary, 8. 


II. Conditional, when no Devise over. . 

The rule that a condition .to marry with consent is 
in terrorem only when no devise over, must be under- 
stood of legacies onlyi and not of poitioust Harvey 


POOR. 

See Stat.i C. of. 11. 39- 
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V. AAmt 1 A.tk. 379. S. C. Forres. 212, and note (t) 
Xi. 217. Condition, JMariiiacf. iviTir Consknt. 

A, by will, gives portions to his daughters, but 
mentions no time when to be piiid, but adds a pro- 
viso, that his daughter should many with consent 
of his wife, and if any married without such consent, 
her portion to go over. On a bill, brought by the 
daugnters for their portions, the court decreed the 
portions to be paid, hut on security, to refund if the 
condition should be broken. Asian v. Aston, 2 Vera. 
452. 1 Ch. Rep. 164. Pre. Ch. 226. S. C. Wilt., 
C. of; Condition, Sudsequent ; Security. 

Portions at twenty-one or marriage, •* when C and 
his wife should die without issue male : ’* Held, a 
condition precedent, and not to be raised, till both 
are dead ; though one^ die, and the other remain ten- 
ant in tail after possibility of issue extinct. Champney 
V. Champtiey, 10 Mod. 314. Condon. Precedent ; 
Settlement, C. of ; Tenant in Tail after 
Possibility of Issue extinct. 


III. When vested, and Difference when not 

CUAROED ON LaND. 

Terms to commence after the father's death, to 
raise portions for younger children in such shares ami i 
portions as he should appoint, for want of appoint- 
ment, equally, to sons at twenty- one, to daughters at I 
twenty-one or marriage, to fie paid immediately after ' 
the decease of its father ; with survivorship in case 
of a child before the portion should become due and 
payable. The father died without making any ap- 
pointment : Held, the portions vested at twenty-one 
or marriage during his life. Cholnumdeley v. Mey- 
rick, I IMen. 77. S. C. cit. 3 Bro. C. C. 253. n. 
Settlement, C. of. 

Power to father to raise for younger children, not 
exceeding 30001. ; if no appointment, the estate 
charged with 3000/., for the sons at twenty-one, for 
the daughters at twenty-one or marriage. Nothing 
vested in the father’s lifetime, and representatives of 
one who attained tw'enty-one, and became elder, but 
died in father’s life, not intitled to a share. Loder 
V. T^er, 2 Ves. 031. 

Trust ** to raise” 5000/. portion, " and pay it” to 
such younger child as the hiihcr should appoint, for 
want of appointment, to the younger ciuldren at 
twenty-one, with interest for their mainteuance, &c. 
in the meantime, &c. &c. The only younger child 
died at two years old : Held, not to lie vest^ in him 
so as to be claimed by the father as his representative. 
Hubert v. Parsons, 2 Ves. 261. Interest vested. 

Marriage settlement on husband and wife for life, 
and trust term if no issue male, or if all should die 
without issue male before twenty-ane year#, to raise 
portions for daughters, &c. ^ A son attained twenty- 
one, but died in father’s lifetime without issue male. 
The portions not raiseable. Worsley w. Jill, Granville, 
2 Ves. 331. 

Portions not to be raised for representative of child 
dying before he wanted it. Ld. Teynham v. Webb, 
2 Ves. 209. 

Portions in a settlement by a term after mother’s 
death for defendants, to grow due, and payable at 
twenty-one, or marriage, £c. One daughter having, 
after twenty-one and marriage, died in life of mother, 
her portion shall go to her representatives, and not to 
% her sister. Emperor v. Rolfe, 1 Ves. 208. Settlement, 
C« OF. 

By settlement on the marriage of A with C, in 
• case there was no issue male, and there should be 
daughters living at the death o* the father, who should 
attain twenty-one, or be married, then such daughters 
should have 2000/. a- piece ; there were three daugh- 
ten and no sons; defendant, one of the daughteni, 


married D, and previous to her marriage, covenanted 
to assign (with D’s consent) 500/. to trustees in 
trust, after the death of D and the defendant, to 
pay it amongst the children of the bodies of the de- 
fendant and D ; and that D should, after the mar- 
riage, assign to the trustees all the monies and secur- 
ities for it, then due and belonging to defendant. A 
died in 1744. — D, in 1745, intestate, to whom de- 
fendant administered, and received the 2000/. Held, 
that the children, who were a son and daughter, have 
a right to the portion, which was decreed to be se- 
cured for their benefit, though under the articles, the 
real estate was in the mother's power, and vested in 
her in tail ; yet, in equity, it is to be carried into 
strict settlement to the wife for life, then to the first, 
Ac. sons in tail, and, in default of issue male, to 
daughters. Bash v. Dalauy, 3 Atk. 530. Interest 
vested. 

When a portion is to be raised out of land, if the 
person die before the day of payment, it sinks for the 
benefit of the licir. Lawiher v. Condor, I Atk. 131. 

A reasonable distinction may be made between a 
time of payment that has been denied from the cur- 
cumstances of the fund. Ib, 

If a father enter into a bond to pay 1000/. to his 
daughter after his wife’s death, it would have been 
forfeited if the executors had refused to pay after 
wife’s d%Tth, notwithstanding she survived the 
daughter. When no time of payment is fixed, a 
legacy in general is held to bo paid immediately, 
unless the end for which it was given ceased. Jd, 

A devised all his land to B and C, and their hell's, 
in trust to sell part of his lands, and pay his debts, 
as far as the produce would go ; and as to the rest in 
trust to receive the rents and make leases for ninety- 
nine years, determinable on three lives, and there- 
with to p'dy his debts and legacies, then to the use of 
D’s wire for life, remainder to her issue ; and he 
made the trustees executors ; he likewise gave 500/. 
to his nephew E, to be paid at twenty-oue, or mar- 
riage, who died under twenty-one. The lands directed 
to be sold were insufficient to pay tlic debts, and tes- 
tator’s personal estate was only 700/. : Held, the 
nephew^s legacy being charged on real as well as 
personal estate, cannot be raised, as he did not live to 
attain tweiity-one. Protves v. Abingdon, 1 Atk. 482. 

The resolutions that there is no difference between 
a charge on the real estate only, and a charge on the 
real and personal estate too, are so strong that they 
are not to be shaken. S. C. 2 Atk. 485. 

* W'hethcr charge on land be created by deed or will, 
whether given by way of portion for a cliild, or merely 
as a legacy by collateral mlations or others, if the 
party die before the day of payment, cannot be raised. 
The reason is, that the court of equity governs itself 
by the rules of the common law, for then if A cove- 
nant to pay money to B at a future da^, and B die 
before the day the money is not due to lus representa- 
tive. Jd, 485. 

Whether portion charged on land be given with or 
without interest by deed or by will, if the person die 
before it becomes payable, it shall sink in we estate. 
Boycot V. Colton, 1 Atk. 555. Charge on Land. 

If a party die before a portion becomes payable, if 
out of land, it shall not be raised ; but if a personal 
legacy, and legatee dies before the time of payment, 
it shall go. to the executor. Harvey v, Aston, 1 Atk. 
379. Sii-C. Forres. 212, and note (i) 217. 

Portions chaiged on land do not vest till the time 
of payment comes, therefore in the case of a marriage 
with consent, and the consent is not obtained, there 
is no rule of law or equity which can excuse the want 
of it so as to claim the portion. Jd. 561. S. C. 
Forres. 212, and note (i) 217. Condition of Con- 
sent. 
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A, the fadier, and 1), the eldest son, re-setUe an 
estate, to Uie use of A for lifb as to part, then to 
trustees for two hundred years, to raise 1 1001. to be 

S aid to the second son within six years after A’s 
eath, or as soon after as the same could be raised, 
and in the meantime interest from A*s death, for and 
towards his maintenance, remainder to B, the eldest, 

&c. ; C died indebted, and two years after him, A 
died, fropi whom a good estate came to B : the cre- 
ditors cannot have this portion raised, the contingency 
upon which it was payable, never liappening. Bradletf 
V. Vowvll, Forres. 193. 

A settles his estate on his sister B for life, remain- 
der to her second and other sons in tail, &c., and 
gives her a power, with the consent of C, her husband, ^ 
and for C surviving B, to charge it with a sum not 
cxeeeding 12,0001. for their children ; and if they, or 
the survivor of them do not appoint the provision, then 
2000/. each to be raised for younger sons, and 3000/. 
each for daughters, at their ages of twenty-one, with 
interest at 5 per cent, for their maintenance, to com- 
mence from the time of the appointment ; and if no 
appointment, then from the death of the survivor of B 
and C, and if any of the younger children die before 
their shares become payable, the same to go to the 
survivor ; A dies ; C dies, leaving four younger sons, 
and two daughters, one of which "died an infant soon 
after her father ; then B dies, without giaking any 
appointment : the whole 14000/. shall be raised, and 
carry interest from the death of B. Holt v. Ko/t, 
Forres. 189. 

Term of 1000 years, to secure daughters’ portions, 
payable at sixteen, proviso if no daughter at the time 
of failure of issue male the portion to sink ; Uiere is 
a daughter who attains to sixtran, and marries without 
consent, and no son by the marriage ; but the daugh- 
ter dies in the lifetime of the father and mother, and 
consequently, while there might be a son, the portion 
sinks. Gordon v. llaynex, 3 1*. W. 134. 

Torlion secured out of the land, and the daughter 
dies before the portion becomes payable, it sinks into 
the land. So, if a legacy be given out of land to .f S, 
payable at twenty-one, and J S dies Ixsfore twenty- 
one, the legacy sinks : secus, in both cases where the 
legacy or portion is given out of a personal estate, 
id. i/>. 

If 1 secure a portion to a child by deed, payable at 
twenty-one, out of land, and the child dies before 
twenty-one, the portion shall sink into the land, and 
not go to the executor : so, if 1 devise a portion to a 
chihl out of land, payable at twenty-one, and ^he 
child dies before twenty-one, the portion shall sink ; 
also, the portion shall sink as well for the benefit of 
hfires fact us, as of the /iff m natvs. So, though the I 
money given to the child, be not said to he for a por- 
tion, if ii appear to be so in fact, if by the will the 
portion be ^ven out of a real and personal estate pay- 
able to the child at twenty-one, and the chilu die 
before twenty-one, then so much as will arise out of 
the personal estate, shall go to the executor or admi- 
nistrator, but what would arise out of the land must 
sink. Jennings v. Lochs, 2 P. W. 276. Foution, 

WHKN LAVSKD. 

Term raised to se^re daughters' portions ; trust 
tliereof declared, that if the husband should leave no 
heir male by the marriage, and should leave a daugh- 
ter or daughters, then toe trustees to raij||io portions 
payable to daughters at twenty-one or miiriage ; pro- 
viso that if the husband should die witoool^'^leaying a 
daughter living at his death, then the term to cease ; 
there is no issue male by the marriage, but there is. a | 
daughter who attains twenty-one and marries ; mo* | 
tlier dies, and daughter dies in the father’s lifetime, 
leaving issue, her husband administers to her; ho 
shall have no portion* Wingravc ▼. Pa/gravS| 1 P. 


By marriage settlement a term is created for raising 
400/. a piece for younger children, to be paid them 
within a year after the father’s death, and with inte- 
rest from his death ; one of the children dies after the 
father, but within a year after his death, the portion 
not being raised : held, that it should sink in the in- 
heritance, and not be raised for the benefit of its repre- 
sentative. Toimiay y,Toumay, Free. Chan. 290. 
Settlt. C. of. 

A term is limited to raise portions for daughters if 
no sons, provided such daughters survive their father ; 
a daughter dies in the life of her father : her portion 
shall not be raised. Hickman v. Anderson^ 2 Vern. 

654. 

A term is limited in remainder after the father’s 
death, trust if he died witliout issue male, and 
there should be one or more daughters unmarried or • 
unprovided for at his death ; the trustees were to 
raise 2000/. for their portions, to bo paid at eighteen 
or mairiage. The mother being dead, and there be- 
ing one daughter who was married, and no issue male, 
the court would not decree thif portion to bo raised in 
the life of the father, it not vesting (ill his death. 
Corbett v. Maydteell, 2 Vern. 640. 3 Ch. Bcp. 190. 

1 Salk. 159. S. C. 

A term is created by marriage settlement, to raise 
^3000/. for daughter’s portions, within twelve months 
after death of the survivor of the husband and wife ; 
there being one daughter, the father devises the trust 
lands to make good liis wife’s jointure, and to raise 
5000/. for his daughter’s portion ; the daughter shall 
not have two portions of 3000/., and she dying at the 
age of five years, and the portion to be raised out of 
land ; it shall not be raised for her administrator, but 
toe interest or maintenance the child was entitled to 
shall. . Brewin v. Breunn, Pie. Ch. 195. S. C« 

2 Vern. 439. Dot7dlb Poktions. 

Portions provided by marriage settlement for 
younger children, to ho paid at such time as the 
trustees shall think proper. One of the children dy- 
ing at seventeen, before any apportionment, his por- 
tion shall sink in the inheritance, but maintenance, 
and a sum paid in placing him out apprentice to be 
allowed out of toe (rest estate- U a/r v. IVarr, Pre* 
Chan. 213. 

A, by will, gives 500/. to his daughter, to l>c paid 
by his executors at her ^age of twenty-one, out of his 
personal estate and rents of his real, and if not raised 
by that time, the executors to stand seised and take 
the rents till tiie 500/. was laiseil, and after payment 
gives the land to his son. The daughter marries at 
eighteen, and dies under twenty-one ; the husband 
takes administration : decreed the portion to be raised, 
and that by a sale, though the land, by reason of the 
incumbrances, would produce little more than the 
500/. tiackson Farrand, 2 Vern. 424. Pre. Ch. 
109. S. C. Will, C.or ; Inteuest vested. 

A having entailed his land on his son, subject to a 
mortgage, by will devises his leasehold and personal 
estate to pay his debts and legacies, and directs, if his 
personal estate is applied to pay the mortgage, it 
should be kept on foot to make good his daughter’s 
portion, and gives her 3000/. to be paid at twenty-one 
or marriage, if married with consent, if not, but 1000/. 
She died at six years of age : the portion sliall not be 
raised for the benefit of her administrator. Yates v. 
Phettiplace, 416. Pre. Ch. 140. S.C. Will, 

C. OF. 

One charges his lands with 6000/. for the childf^ 
of which his wife was privement ancient, if it proved a 
daughter, with a clause of entry for non-payment. 
A daughter is bom and dies ; toe 6000/. shall go to* 
her administrator. Norfolk v. Gifford, 2 Vem. 208. 
Id. ^ 

One devises 100/, to his daughter for her portion, 
charged upon a real estate, and payable at twenty-one; 
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^lighter dies before twenty-one : the portion shall 
aink in the land ; otherwise if no tiinc^ had lieeii 
limited for the ptiyment of the portion, Ipr in that case 
it goes to the executor of the daughter ; no difference 
vrhera the portion is secured by a settlement or a will, 
if secured out of a real estate, and the party dies lie- 
fore it is payable ; in eitlier case it sinks in the lands. 
Smith V. Stnith, 2 Vern. 92. AVili., C. of. 

Term limited by a settlement to rjuse portions for 
younger children, payable at twenty-one or marriage ; 
one of them dies under twenty-one and unmarried : 
her portion shall not be raised for the benefit of the 
administratrix ; othcnvisc, if the portion was to be 
raiseil out of a personal estate. Poulet v. Poulet, 
1 Vcm. 204. Settlt. C. op. 


TV, Vested, hut not payable. 

AVhcrc portions were provided for daughters on fail- 
ure of issue male, to be paid at twenty-one or mar- 
riage, after the death of the survivor of the father or 
mother ; the father having died, and there being an 
only daughter who had attained twenty-one, it was 
held, from the clear indication of the intention to 
postpone the raising till after the death of the sur- 
vivor, that the portion should nut be raised during the 
lifetime of the motlier. Verne u v. EL Verne y, 2 Eden, 
25. Se'itlt. C. of. * 

Under marriage articles, 20001. part of 3000/. 
vested in trustees, was to be paid to such son as 
should attain the age of twenty-one, when, and at 
such time as he should have attained the age of twen- 
ty-three. The eldest son attained twenty-one, but 
died before twenty-three : held, that he liccauie abso- 
lutely entitled to the money, and the time of payment 
only was postponed to the age of twcnty-tlirce. 
Comhev, Combe, 2i\tk. 185*. 

Term created for daughters’ portions, commencing 
after the death of the father and mother, upon trust to 
raise the portions fiom and after the commencement of 
the term. Father dies, leaving a <laughter : decreed, 
the portion is vested, hut not raiseablc during the life 
of the mother. Butler v. Dvnsctmtb, 1 P. W. 448. 
2 Vern. 760. 10 iMod. 432. S. C. 


V. SUBVIVOBSHIP, AND ACCBUF.R OF. 

Father haviug power under marriage settlement to 
apiKiint shares, in which his younger cliildrcu wcic to 
take a sum to he raised for their portions, having ex- 
ercised that power by will, afterwanJs advances one of 
daughters, took release from her oC her portion, and 
by codicil revoked his appointment by will as to her : 
held, her portion was to go to the other children. 
Niiel V. I.fi. WtiUingbam', 2 S. & S. 99. Parent &c 
Child; Auvancement. 

AVheu father h:is power to appoint among children, 
and one dieil in -his lifetime, held, that share which 
lapsed by deatli should go among all, as in default of 
appointment, notwithstanding a direction that each 
receiving a sliarc should release the fund, and there is 
no^ presumption of satisfaction or purchase from ano- 
ther provision, which was exprefjdy made in satisfac- 
tion of different interest. Burges v. Mawbey, 10 Vcs. 
fr:319. Power, Execution of ; Lapse. 

Portions held vested in the case of parent and child, 
by implication from the whole settlement against 
.express words ; and a clause of survivorship upon 
death of child before the portion should liecome pay- 
able, was upon the authorities construed ^fore it 
should be vested. J/ope v. Ld. Qhfdeu, 6 Vcs. 499. 
SETTi(r« 


VI. When and how raiseaolb. 

Where real estates are devised in stiict settlement^ 
subject to trust for raising portions to younger 
children, during minority of tenant for life, out of 
rents and profits, or by sale or mortgage; held certain 
funds, that had arisen from rents during such mino- 
lity, were applicable to payment of the portions, and 
tliat deficiency only could be raised by sale or mort- 
gage. Warier V, Hutchinson, 1 S. & S. 276 . Will, 

C. OF. 

Where parent is tenant for life of settled estate, 
with remainder to trustees for 500 years, upon trust 
to raise iiortions for younger children, and parent has 
power to appoint portions by deed or will, they cannot 
be raised during parent’s lifetime, and whole sum 
cannot be raised until they have attained twenty-upc. 
Ifpnter v. Bold, 1 S. & S. 507 . Tiiust. 

Portions to be raised by a trust term in a marriage 
settlement : the real estate held the primary fund, 
and a covenant by the settlor to pay them, auxiliary 
only. Lechmere v. Charlton, 15 Ves. 193. 

Portion raised out of reversionary term : the rule 
is, that it depends upon the particular penning of the 
trust, and a fair construction of the wliole instrument, 
as to the intention. I'pnn limitation to parent for 
life, with a term to raise portions at twenty-one, or 
marriage ; ^f there is nothing more, and the interests 
arc vested, and the contingencies happened, at which 
the portions arc ty be paicl, upon the general rule tlie 
interest is payable, and the portions must be raised 
by sale or mortgage of the term. Codrington v. 1.d, 
Foley, 6 Ves. 364. 

The court leans against the construction for raising 
portions or maintenance out of a reversionary term ; 
and upon that principle, when the term fell into |)os- 
scssion, and the portion was raised, refused to charge 
the difference lietwecn the sum annually allowed by 
the infant’s grandfather for her maintenance, and the 
sum charged. Clinton v, Seymour, 4 Vcs. 440 . IIe- 
VERSjoN ; Maintenancb. 

Portions charged on a reversionary fund shall not 
in general be raised till the term comes into posses- 
sion, yet when it is expressly directed, under a power, 
that they shall be raisra as soon as may be, they shall 
bear interest from the death of testator. Conu'oy v. 
Conway, 3 Bro. C. C. 267. But see note there. 

A power in a settlement to raise a portion for a 
younger child, at such lime as the parent should di- 
rect : he directs it to be raised when she is fourteen, 
and, she dying, files his bill for it as her adminis- 
trator. The poition shall not be raiseil for the father. 
llinchinbroke v. Seymour, 1 Bro. C. C. 395. Power, 
Illusory Afpoiniment. 

PIstate settled on husband and wife for life, and 
then to trustees for a term to raise portions for daugh- 
ter, by leasing, assigning, or mortgaging : the hus- 
band dies, leaving daughters at his death, and no 
issue male. Her portions shall be raised in the life 
of the mother out of the reversion. Smith v. Evans, 
Ambl. 533. Settlement, C. op. 

Term to raise daughter’s portion, to daughters of 
son, on failure of issue male of grandson, with power 
for grandson to jointure: Held, the portions not 
raiseable, nor interest p«iyable, till after the death 
of tho jointress; Churchman v. Harvey ^ Ambl. 336* 

1dm 

One havitsg two sons, G and C, and a daughter, 
devises selVpral estates to his two sons and their issue, 
with cross remainders, and declared, that if either of 
'tiiem should die without issue living at his deatli, so 
that his estate should come to his orotlier, tho sur- 
viving brother should pay 20001. to his daughter 
within one jrear after bis brother’s death, and charged 
the estate with it < Gdied, leaving two. sons; after- 
wards, C died, without issue. Quere ? Whether the 
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2000/. should lie raised : Held it should. Tolleit v. i 
Tolleitt AmbL 177. Will, C. op. 

The court in late cases have thou^^ht it hard to | 
raise daughters’ portions m the father’s lifetime, and 
therefore refused top do it. Hall v. Carter, 2 Atk. 
;156. 8. C. 9 Mod. 347. 

In late cases, where the portion was large, the 
court have refused it in favour of the remainder- man. 
S. C. ift. 

A jointress having, on the execution of the power 
creating her jointure, an estate precedent to a term 
for raising portions, the portions cannot be raised 
in the lifetime of the jointress, so as to affect her. 
S. C. Ib. 

Conveyancers now insert negative words, to prevent 
portions being raised in a father and mother’s lifetime. 

s. a Jh. 

A |K)wer in trustees of raising portions by rents or 
by mortgage, is no reason for postponing the raising, 
in order that they may make tlieir election. S. C. JA. 

Directing a gross sum to lie raised does not imply 
that it shall be raised at once, for it may bo raised 
out of the rents and profits, and so laid up till it 
amounts to that sum. Ohrden v. Okeden, 1 Atk. 550. 

The couit of cquit)r lays great stress upon a parti- 
cular time being appointed for payment ot a portion, 
and have enlarged the power of trustees to raise it 
within the time. id. 551. 

Where laud was originally charged with daughters* 
portions, it must bear the burthen, and they shall not 
lie paid out of the personal estate. Jiurgoyue v. Fox, 
1 Atk. 576. CiiAiuiK uN Land. 

Where there is a term for years for raising daugh- 
ters portions, pavahle at a certain time, and a vested 
iiitei-est, they shall not stay till the death of the father 
and mother ; but the court will lay hold of the slight- 
est ciicunistance in a settlement tluit shows an inten- 
liuri to |M>stponc raising them in the life of lather and 
mother. Stauleif v. Stanley, 1 Atk. 549. 

A , upon his marriage with 13, settles his estate to 
the use of himself for life, remainder to fifNt and 
other sons in tail male, remainder to trustees for one 
tliuiisiiiid years, remainder to his brother C for life, 
Temaiiider to the heirs male of his body, hereaffer to 
be begotten ; and then declares the trust of the term, 
that if there should be no issue male of the bodies of 
A & 13 liogotten, that should live to the age of 
twenty-one years, or be married and have issue, and 
that there should be a daughter or daughters of the 
bodies of A & 13, such daughter should have 4000/. 
for her portion ; and if two or more, they to have 
5000/. equally to be divided at their ages of twenty- 
one, or days of marriage, which should first happen ; 
and if only one daughter, she to have the yearly sum 
of lot)/, to lie paid her half yearly for her main- 
tenance: if two or more, the like sum to be p:iid 
them half yearly, in equal shares, until their respec- 
tive portions paid ; if the mirtions not paid, the trus- 
tees to raise them out ol the rents, or by sale, or 
nioitgageuf the premises, or of part, rrovided, that 
if the father should, in his lifo-tiuie, prefor them in 
maningc with portions equivalent, or the remainder- 
man should, after the father’.s death, or that there 
should be no daughter who should attain the age of 
twenty-one, or be married, then the term to cease. 
13 died in the life-time of A, leaving no son, but three 
daughters, who are all unmarried C took an estate 
tail under this settlement ; and the portions may be 
raised for the daughters in the life-time of;A. their 
father. Hebblelliwaite v. Cariunight, Forres. 30. 
Skitlt. C. of, what Estate *, Kstatf. Tail. 

Where {xiitions were directed to be raised ** as 
soon as conveniently may be,” court decreed a sale 
of the lands. Aehton v. — , 10 Mod, 401. 
Sktilt. C. of. 

As to how and when portions are to be raised. 

VOL. ir. 


Kiwlyn V. Evelyn, Fitr^b. 131. S. C. 2 1*. W. 659. 
Kelw. 18. 

Ufion a majrriage settlement, lanfs are limited to 
the use of the husband and wife for their lives, re- 
mainder to tlieir firiit and every other son in tail, and 
in default of issue male of the marriage, to trustees in 
trust to raise 2,500/. for daughters, payable at twenty- 
one or marriage, which shall first happen, and out of 
the profits to pay 100/. per annum for maintenance, 
the first payment of the maintenance t.i commence 
after the estate of the trustees shall have come into 
possession : husband dies without issue mvde, leaving 
a daughter, and a wife who is jointured in the pre- 
mises ; the {lortioii shall not lie raised in the mother’s 
life-time. Bnnne v. Berkley, 2 P. W. 484. affU. 
6 l3ro. 1^. C. 108. Skitt.t, C. op. 

Portions secured by settlement out of lands, or 
articled so to be, are not to be paid out of the per- 
sonal estate. Eduards v. Freeman, 2 I*. W. 437. 

One has several daughters, and, being seised in fee, 
cliaiges his lands with 1000/. a piece "to his daugh- 
ters, payable at twenty-one. or marriage ; and if any 
die, then to the survivors, but no time limited when 
the additional portion should be paid to the surviving 
daughters. If one die unmarried before tweiity-one, 
the additional portion shall not be paid to the surviving 
daughters until the deceased daughter should have 
c5nie to twenty-one. FAlhums» Feltham, 2 P. W. 
271. 

'I’he trust of a term Is to raise daughters’ portions 
by rents, issues, and profits, or by making leases for 
three lives, at the ancient rent, or hy granting copy- 
holds on fines, the money to be paid to the daughters 
at the age of eightcer^, or marriage, or us soon after 
as the same cquld be 'raised out of the premises as 
aforesaid. The portions, as it seems, may not be 
raised by sale or mortgage. Mills v. Banks, 3 P. W. 1 . 

A reversionary term, raised for securing mainte- 
nance and portions of daughters, shall, in cases of 
necessity, be mortgaged to pay cither ; and when 
fallen into pos.session, shall pay all the arrears of 
maintenance incurred before it came into possession. 
Bavenhill v. Dansey, 2 P. W . 179. 

The trust of a term was for raising a portion for a 
daughter, in default of issue male, payable at eight- 
een, or marriage, or so soon after as the same might 
convcnieutly be raised ; the niotlicr died, leaving only 
one daughter. The court was of opinion that the por- 
tion could not be conveniently raised by sale of the 
reversion. Jleresby Ncicland, 2 P.W. 93. Aflfd. 
6 Hro. P. C. 75. 

The court will not go farther than warranted by 
precedents, in selling reversionary terms to pay por- 
tions. Id, ib. 

A trust term for raising daughters’ portions ; if it 
direct a pTiilioular methoi^.of raising the portions, it 
implies a negative that they shall not he raised any 
Ollier way. Jvif v, Gilbert, 2 P. W. 13. Pro. Cha. 
583. Artld. 6*1310. P. C. 68. 

A trust term to raise poitions out of llie rents, &c., 
as well as by leasing for threu lives, or twenty-ouo 
years, at the old rent : this extends only to raise the 
portions by annual profits, or by leasing, and not by 
mortgage or sale; and if the trustee in such trust 
term mortgage for the portion, the mortage is void 
w'lien the portion might have been raised by th» 
profits. Id. ib. 

Where a portion is to be raised by the annual pro- 
fits or fines, if no time be appointed, the portion is 
not due till such time as it might bo so raised. Id. 
20. Pie. Ch. 583. Aflfd. 6 Bro. P. C. 68. 

A Tcvcrsionaiy term sold for the raising of daugh- 
ter's portion. Sandys v. Sandys, 1 P. W. 707. 

Under what circumstances payment of portion under 
a will shall be postponed until all the rather's debts 

■I 
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are satisfied. Daly v. French, 6 Hio. P. C. 55. 
Admon. of Assets. 

Term limited Jn remainder after father’s death, in 
trust for raising portions for daughters at eighteen, or 
marriage : portions may be raised during life of father. 
Cmhett V. Maultcell, 1 Salk. 168. 

A fmrtiun, eliarg^ on laiuls by virtue of a power, 
shall bti rais^ by a sale or mortgage, and not by the 
rents and profits of the lands charged^'' because it 
could not thereby be reoidvcd in any reasonable time : 
the party entitled might \w abridged of half the value 
of the portion bv* that manner of raising it. Kelly v. 
U, Bellew, 4 Pro. P. C. 60^. 

By marriage settlement, lands aro limited to hus- 
band and wife fur their lives, remainder to the heirs 
male of their bodies ; and if there should be^no issue 
male of their bodies, and one dr more daughters, then 
to trustees for 600 years from the decease of tlie sur- 
vivor, in trust, by sale or mortgage to raise 1000/. for 
daughters’ portions ; but there is no time appointed 
fur the payment of them*: the father dies, leaving a 
daughter only. The portion vesting in the tlaughter 
in the lifetime of the mother, it was. decreed to be 
raised by a sale, witli reasonable maintenance in the 
mean time, though no maintenance is provided by a 
settlement. Staniforth v. Staniforth, 2 Vern. 460. 
Maintknancf.', Settlement, C- of. 

By marriage settlement, . a term is limited toraiSc 
5000/. ; if but one daugl^r, to be paid at twenty- 
one, or marriage, which shdtild first happen after the 
death of the father and mother, or within six months 
after either of those days or times. There being one 
daughter only, and she having attained twenty one, 
and her father being dead, hei; portion was decreed to 
be raised iti the lifetime of her mother. Garrard v. 
Cerrard, 2 V'ern. 458. Settlement, C. of. 

Where a term is limited to raise portions for 
vouDger children by rents and profits, the heir may 
have the portions raised by a sale, though the 
younger children oppose it, as well as he may in- 
sist on a sale if he think fit. Warburton v. War- 
burton, 2 V'ern. 420. 

Where there is a trust for raising portions out of 
rents and profits, the lands may be sold. Sheldon v. 
Dormer, 2 V'ern. 310. Power of Sale. 

Where the ordinary profits of a term are not sufiS- 
cient to laise a portion, tirnlwr may be felled, or a 
mine wiirkcd for it, against the heir. Offity v. OjHey, 
Free. Chan. 27. 

Portions raised in the lifetime of the father. 7/<7- 
V. Jones, 1 Fx[. Ab. 337. 

Lands are settled on maiiiage, upon condition, if 
- there should be a daughter, tlie persons in remainder 
should pay her 2000/. at sixteen, witli |x>wer for the 
daughter, in case ef.- non-payment, to distrain for the 
2000/. and damages. Though no power to «c11, yet a 
sale decreed for raising the portion. Wharton v. 
B7ta)'/o/{, 2 Vern. 1. Settlement, C. of; Power 
OF Sale. 

Lands of an heir are charged witli portions to in- 
fants at twenty-one, or marriage. The portions shall 
not be admitted to ‘be paid-in before they grow due in 
ease of the land. Oldjietd v. OldJ^d, 1 Vern. 337. 

If lands arc devised to a wifo'^r life, and after- 
wards to be sold by the executor to pay younger 
children’s portions, and Uie executor and the wife die, 
the younger children may cc^pel the heir to sell, 
though the executor had only 'an authority. Carfoot 
v.Garfoot, 1 Ch. Ca. 36. 2 Freem. 176. Ham, 
WHEN Decreed to join in Sale. 

VII. \\ HERE Lands are liable. . 

A by several deeds chiiracs difleient parts of his 
estatc^:„y{rith portions for hU ;youngcr children. 


Merger of, §*c. 

and afterwanis by his will confirms the charges so 
made, and then gives the residue of ids personal 
estate, after payment of his debts and legacies, to 
trustees in trust to lay out the same in purchase of 
land to be settled to particular- uses. The eldest 
son brings bill controverting the validity of the 
deeds, and insisting that the personal estate was 
liable to make good the several charges so far as 
it would extend : Held, that personal estate should 
go according to will, and that each particular estate 
should bear the specific charge made upon it. 
Feners v. Ferrers, 6 Bro. P. C. 97. CiiAnoK on 
Real Kstatf. ; Kxkmption of Personal Esta'ik. 

A devises 600/. a piece to his three daughters at 
their ages of twenty-one, or marriage, to be paid out 
of his stoi^k, and devises the rents of his real estate 
to his wife for life, in lieu of dower, and for* the 
maintenance of I\is children, and towards making up 
tlieir portions; and after his debts and legacies paid, 
devises the lands to his son, who, togetlicr with his 
wife, he made executors. Tlie stock vras but of 100/. 
value ; the wife lieing dead, and the two eldest 
daughteis having had their poitioiis paid them, held 
that the lands* were liable m the hands of the son 
to the youngest daughh^’s portion. Tomkins v. 
Tomkins, Free. Chan. 397. S. C. Gilb. Kq. llcp. 
90. WlLL,C. OP ; CllARRE ON Lanos. 

A. on pnarriage of his son, settles lands which he 
covenants to be worth 800/. per annum, reserving to 
himself a power of charging the same with 12()()/. 
for the portions of his younger cMdren. A charged 
the estate with only 600/.; but because the value 
of tliQ lands was tlefective, the son refused to pay 
these portions : Held, that tlie portions were well 
charged, as they only amounted to a moiety of what 
the father had power to cliarge ; and if there was a 
deficiency in the value of the lands, the son ought 
to sue upon the covenant for satisfaction out of his 
father's assets. Ortnsby v. Dodivell, 6 Bro. 1*. C. 41. 
Charc'.e on Land. 

By a marriage settlement a freehold estate was 
settled on husband and wife for their lives, re- 
mainder to the first, &c. son in tail, remainder to 
trustees for 600 years to raise portions for daughters, 
remainders over ; covenant from the husband to settle 
his copyhold estate to the same uses. A surrender 
is made, but no term is limited. The freehold es- 
tate not being sufficient to raise the dauglitcr’s por- 
tions, decreed, the copyhold estate should be charged, 
and liable to raise the portions. Shonldham v. 
Shonldham, 2 Yern. 321, Settlement, Marhiaoe 
C . of; Copyiiold, Charge on. 


Vlll. Merger op, in Lands charged. 

Lands charged with portion for A, afterwards de« 
scending to A, held not to cxtiiiguish or satisfy the 
^rtion. Rushout'V, Bushout, 6 Bro. P. C. 89. 

A daughter’s portion secured by a trust term, not 
extin^ished by a devise of the lands to the daughter 
in tail, Lawrance v. Blatchford, 2 Vern. 467. 

By a marriage settlement lands are limited to the 
husband and wife, with remainder to their first, &c. 
son, and then a term for years to secure portions for 
daughters. The husband dies, leaving only a daugh- 
ter, upon whom the inheritance descends. ’The 
daughter dies an infant, and indebted, and disp^g 
of her pertion by her wilL Equity relieves against 
the merger of the portion. Powell v. Morgan, id. 90« 
Merger. 


IX. When Satisfaction op a Debt or Legacx. 
Implied satisfaction of a debt from a father to his 
child, by a marriage portion of a greater amount. 
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Double. 

Chave v. Farrent, 18 Vcs. 8. Debt, Satisfaction ; 
Parent & Child ; Debtor & Gked. 

Portion a satisfaction of a legacy from the fa- 
ther to the same amount, the evidence not lieing 
sufficient to repel the presumption. EUisnn v. Cook- 
sim, I Ves. J. 100. Legacy, Satisfaction of ; 

1* a RENT & (hllLD. 

200()L paid by testator on marriage of daughter, 
with covenant to pay 4000L more at death, is ex- 
tinguishment of two legacies given to her by prior 
will. Clarke v« Bargoine, Dick. 353. 


X. Double. 

See Portions, XI. 

A power upon marriage was * reserved, to the 
father to appoint 1000/., charged upon certain lands, 
amongst the younger children of the marriage. Upon 
liis second marriage, he charged other lands with 
5000/. for the younger children (naming them) of the 
first marriage. I'hcse portions arc not accumulative, 
and the latter only to be raised. A younger son, 
though named as one to take part of the 5000/. after- 
wards becoming the eldest before the portions raised, 
and as heir taking tlie estate charged, not entitlecl 
to any part of the charge. Savage v. Cari%U, 1 Ball 
A B. 265. 

In cases of portions, courts of equity lean against 
double provisions moving from the father to' the same 
persons, and for the same purposes. Id. 276. . 

Bvery appointment to a younger son, is Under a 
condition that he become not the eldest son and heir. 
Id. ih, 

(lift of 500/. by father to daughter, held not a 
satisfaction in part of legacy of 1000/. by previous 
will, the presumption against double portions in case 
of parent and child being repelled by circurnstaiices, 
the gift not being by way ot portion, but after mar- 
riage, and from a particular motive appearing by 
declaration of testator to wife, which she proved. 
Rohitison V. n'hilleit, 9 Ves. 677. Will, C. of j 
Legacy, Satisfaction of. 

C provided by his will a maintenance for his se- 
cond son out of the real estate ; he afterwards gave 
large legacies to his younger children, with mainte- 
nance out of the interest : the second son entitled to 
both maintciiauccs. CUve v. Walsh, 1 Bro. C. C. 146. 
Will, C. of. 

A, upon his second marriage, settles lands to 
raise 5(K)0/. for the children of the marriage. Having 
four children by that marriage, he by his will, in 
which he takes no notice of the settlement, gives 
1(K)()/. to each of them as his or her portion : Held, 
that they were not entitled to portions under Imth 
instruments, and that as they had accepted the prb* i 
vision by the will, they were bound by such accept- 
ance. V. Bifde, .2 Eden, 18. S. C.- 1 Cox, 

44. 

The court leans against double portions, yet regard 
must be had to circumstances, as where there is an ^ 
eldest son, or more children, and the demand would 
bo to their prejudice : otherwise, in the case of an 
only child. BetUisis v. C/ttoatt, 1 Atk. 427. Will, 
C. OF, generally. 

A man has one daughter, to whom 8000/. is se- 
cured by marriage settlement, and afterwards he gives 
8000/. by his will for her portion, and 200/. per 
annum. The daughter shall have but one 8000/., 
though she may elect which of the poisons she 
pleases. Copley v. Copley, IP. W. 147. - Portion, 
Satisfaction OP. 

A makes two of his daughters executrixes, and 
directs them to distribute a sum of 400/;, and also 


Satisfaction. 

the residue of his personal estate, among themselves, 
and their brothers and sisters, according to their needs 
and necessities, as they in their ffiscretion should 
think fir. 'I'lic court restrained tho' exercisc of this 
power, hy decreeing a double share to the eldest son 
and heir, looking upon him as necessitous jierson. 
Wurbiirton V. Warburton, 4Bro.P.C. 1. Will^ 
DlSCllKTIONARY JURISDICTION. 

A term is created by marriage settlement to raise 
3000/. for daughters’ portions within twelve months 
after the death of the survivor of the husband and 
wife. There being one daughtei, the father devises 
the trust lands to make good his wife’s jointure, and 
to raise 3000/. for his daughter’s portion : the ciaugh- 
; ter shall not have two portions of 3000/., ; and she 
dying a% the age of live years, and the portion to be 
raised out of land, it slrall not be raised for her ad- 
ministrator, but the interest or maintenance tlie child 
was entitled, to, shall. Jirewiu v. Krewin, Prec. Chan. 
195. S. C. 2 Vcm. 439. Portions, when and 

IIOIV RAISEAIIT.F. 

A cumulative provision in.w}ll shall not double a 
portion, unless plainly proved that testator intended 
it to be so. Blois v. Blois, 2 Vent. 347. Legacy, 
Accumulative. 

A, hy settlement, was made tenant in tail,., and 
a provision was made of 3000/. a -piece to his 
chiughters. A docked the intail, and bequeathed to 
his daughters 3000/. a-pie6e. It was proved that A 
had declared lie would «iugment his daughters’ por- 
tions. Decreed, the daughters to have both sums. 
Pile V. Pile, 1 Ch. Rep. 199. 

XI. Satisfaction. 

See Portions, X. 

Portion by settlement vested at twenty-one or mar- 
riage of daughters, to be paid at the death of the sur- 
viving partner; if the parents, or cither, should, in their 
or cither of their life-time, settle, give, or advance 
money, land, Ac. on marriage, or otherwise, such ad- 
vancement to he taken as part or the whole of the 
portion, unless the contrary declared in writing. A 
legacy payable at twenty-one, a satisfactiou pro tanto. 
Onslow V, Miicheli, 18 V'es. 490. Slttlx. C. of. 

llule as to satisfaction of portion by a legacy^ 
that there must he some express evidence, or at least a 
strong presumption that it was intended as such, slight 
variation in the time of payment, between twenty-otte 
and twenty-one or marriage, immaterial. Id, ib, 

'I'liough generally a satisfaction by will of a portions 
roust be of the same nature, and equally certain, a be- ' 
quest of u share in powder works, to be made up ia" 
vAlue 10.000/. charged with an annuity of 20/. for a 
life, was held a satisfaction of a portion o( 2000/. 
Be7i trough V. Walker, 15 Ves. 507. c 

I’ortibn by will prima facie a satisfkction.of a por- 
tion by settlement. Tolson v. Collins, 4 Ves. 491. > 
Settlt. Satisfaction op ; Will. 

Bequest of the residue Df testator's personal estate,' 
to a younger son, being greater than the provision by 
the miller's mamage settlement, is a satisfaction of 
that portion. Kirktnan V. Morgan, 2 Bro. C. C. 
394. 

By marriage settlement part of wife’s fortune was 
advanced to husband for the purpose of his trader for 
which he secured her an annuity, the rest being set- 
tled upon the children, after the decease of husband 
and wife, in such proportions as the wife sliould di- 
rect; by will he directed the wife should relinquish 
her claim under the settlement, and left a larger sum 
to trustees, the interest to be paid to her whue sole, 
with a power to her to dispose of the whole among the 
children ; that is a satisfaction for their portions under 
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the settlement. Moulgon v. AfiMitsDw, 1 i5io. (^C. 
82. Settlt. Satisfaction or. 

Declaration iji ihc deeil providing portions for 
daughtcrSp tliat if any lands should come from the 
father they should be token as part of the portions ; 
an estate tail being devised, it is to- be considered as 
part satisfaction, according to the value of it. ITat- 
«•»« V. Liitculn, Ambl. 328. Dffds, (>. of. 

- Portions for younger cliildrcn under a settlement ; 
father provides otherwise for one ; intending 10,000/. 
a piece fur the rest ; they are confined to that, and not 
also to claim an c((uivalcnt for the other's share out of 
provision made; otherwise if. they had other satisfac- 
tion, Uk. Bridgwater v. Egerlorit *2 Ves. 123. 

L, prcvimis to his marriage with A. cownanted 
that he would, hy will or by some good assurance, 
grant to D or lier mother, or her executors, SiC. in 
trust for 1), 1000/. to be naid to her after his decease, 
for her separate use ; ancl in case he should not by 
diH'd or will assuic the same, then his executors, &c. 
should pay the 1000/. L died without such deetl or 
will; Held, that D was not entitled to the 1000/. 
and her distributive share of L*s personal estate also, 
it being meant by L not as a debt, but as a security 
only for his wife's provision. Lee v. Cot, 3 Atk. 4 19. 
Si TTI-T. C. OF. 

In a settlement a term was raised for daughtei^' 
portions, viz. 10,000/. with. . a proviso, that if the father, 
by deed or will, should give nr leave the sum of 
1 0,000/. to his said daughter, it should be a satisfac- 
tion ; the father leaves land to the daughters of the 
value of 10,000/., this no satisfaction. ChupUu v.. 
Chaplin, 3 P. \V. 246. Ib» 

In a settlement made on. tte second marriage of S 
was a proviso, that ** if any estate of inheritance shall 
descend from the fiithcr to the daughters (of the mar- 
riage) of as great value (to be sold) as their portions, 
then the trust term (created to raisw such j^rtions) 
shall cease for the benefit of the person who shall lie 
entitled to the settled lands as next in remainder.*’ S 
the father, being seised of other lands in fee, devised 
them to his daughters in tail : Held, this not such an 
estate of inheritance as will be a satisfaction of the 
rtions for the daughters of S, by his second wife, 
ca\|se the daughters claim those lands by purchase, 
and the proviso in the marriage settlement restrains 
tiie satisfaction to lands coming to the daughters by 
descent from their father. liaviUe v. Saville, 2 Atk. 
458. tJcl.Ch.C:a.32. 

Held also that the valuation of lands descending 
from the father to the daughters, and which would 
have to go in satisfaction of the portions, must 
be made a(x;ordiiig to the value of the lands at 
the time of the descent ; for till valuation made, it 
could not be known whether the} weie \ full or a 
paithl satisfaction. S. C. 2 Atk. 461. 

Lands descended to the daughter in tail are not such 
an estate of inheritance as is within the meaning of 
the proviso, for such an inhciitauce was intended as is 
of certain value, an inheritance in fee simple. S. C. 
lb. 

Reversions in tail, expectant on the deaths of others, 
are not such estates of inheritance Ascended from the 
father as are within the intent of the proviso. Id. 463. 

Tenant for life shall keep down interest by rents 
and profits ; but portions or principal money due on 
other incumbrance, shall borne by the whole 
estott? tenant for life shall not account for 

wts timber cut down, in order that they 

miglil ‘^plied towaids raising portions. S.C. id. 

^ ’ Pa VINO OFF Imcvmbrancfs. 

A daughter to whom 8,000/. is secured 

hy afierwairis lie gives 8000/. 

by his willi? her portion, and 200/. per annum ; the 
daughter shJIt 8000/., though she may 


elect which of the portions she pleases. Copley v. 
Copley, 1 V. W. 147. Duubi.f. 1*c)riion. 

A legacy of 150/. given by a collateral ancestor to 
the daughter of A, which was paid A, and who after 
gave her 1000/. portion, settled a church lease on her, 
and maintoined her and her husband fourteen years, 
yet held no satisfaction. Chidley v. Lee, Prec.Chaii. 
‘228. 

By a marriage, in case of failure of issue male, n 
remainder is limited to the daughters until they should 
raise 3000/. for portions. There is issue a son and 
two daughters ; the father, by will, gives the daugh- 
ters 700/. a-piece and dies ; the son gives by liis will 
to the daughters to the amount of 7000/., and devises 
the land to Ids male heirs, and dies without issue. 
The father or son's legacies to the daughters shall not 
be a bar and satisfaction of the 3000/. secured by the 
marriage settlement. Duffield v. Smith, 2 Vern. 
258. 

By a marriage settlement a term for years, expec- 
tant on failure of issue male, is raised for securing 
oOOO/. portions for daughters, not preferred in the life 
of the father, payable sit eighteen or mavriage ; there 
are a son and two daughters. The father in Ids life- 
time, by a Side of part of his estalo, raises 1800/. for 
his daughtei-s, which, by another deed, was made pay- 
able at twcnly-one or marriage, and dies, leaving also 
a son by ajormer marriage, who dies an infant, with- 
out issue. This 1800/. though payable at a diflerent 
time, and though not intended to go as part of the 
portion (there being a son then living), shall betaken 
as part of the 3000/. portion. Jesson v. Jessou, 
2 Vern- 255. 


XII. When suiijuct to Debts. 

A lent B and C 200/. and took their bond for BOO/, 
payable on the marringc of cither, or on the tlcath of 
eitner's father ; B's father died, and C nianieil, but 
his portion was vested in trustees; equity would not 
subject this portion to the payment of C’s bond. Bich 
V. Sydenham, 3 Cli. Hep. 75. Bono, now J*aya- 

DLE. 


POSSESSION. 

a/<o MuiiiGAOR, 111.2. — Pn. Sai.is, JirniciAi., 
5. — Vendor & Puiic’H. \Tl. 

t ■ 

Where there has been adverse possession, not ac- 
counted for by some disability, as coverture or infancy, 
for twenty years, a court of eiiuity ought not to inter- 
fere. Cholnmtdeleii v. Clinton, 1 Turn, /k U. 107. 
Lkngi II OF Time ; J uuisiuction. 

Where a trustee of a teim of years, upon the usual 
trusts for securing annuities, lias taken possession of 
the estates under the trusts, the court, although all ar- 
rears of the annuities may afterwards be paid, will not 
order possession to be given up to the grantor, except 
upon such terms as will enable the trustee to resume 
it, and to leceive the rents, the moment the annuities 
arc again in arrear. Jenhim v. Milford, 1 Jac. & W. 
629. Slecurity FOR' A^iroiTY. 

Mortgagee has a right to retain possession against 
all the world, except him who, at his own cost, proves 
himself entitled to equity '4bf redemption. James v. 
Bvm, 3 Swan. 237. Mortoaoe ; Equity of Ue- 
oemfiion. 

Heir at law out of possession cannot raise an equi- 
table jurisdiction for court to decree possession of es- 
tate, by adding to his bill, for that purpose, a prayer 
for deliveiy up of title deeds. Taylor v. GlanmUe, 
3 Mad. 179. Hfiu at Law ; Pr.. Bit.l, 
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Possession of some owners is possession of all. 
Erp. Machill, 2 V. & B. 216. S. C. 1 Rose, 447. 
Pautnkus. 

On possessory bHl it is sufficient for pounding de- 
cree for restitution, to prove a triennial possession by 
virtue of a title still subsisting, though a defeasable 
one, and a forcible entry and detainer. Kdgworth v. 
Kdffwni ' th , 2 Bro. P.C. 27. Ireland. 

Where the entiy of the mother as guardian in soc- 
cage to her infant son, shall gain ^^posmtio fratris. 
WhUconibe v. Whitcoinhe, Prec. Chan. 280. 

Continued possession of bastard eisne shall prevail 
in conscience against right of mHlier puisM. Cary, 4. 

Injunction against plaintiff for defendant's posses- 
sion. Id, 35. S. P. Dowche v. Pen’nt, id. 45. 

Injunction for plaintiff's possession as at time of fil- 
ing bill, and three years liefore. Sapeote v. Neieport , 
id. 47. 

Suit dismissed after 100 years' possession. Kinston 
V. Pigot . Caiy, 110. 

Possessia iororis in copyhold, effect of. Cary, 5. 
Dyer, 291. 

I'ossession of the mother for collateral heir. Id, 6. 


POSSIBILITIES. 

See Interests Continoint. 


POST OBIT BONDS. 

See also Heir at Law, III. 

Where a tenant in tail in remainder had agreed to 
pay a sum of money after the death and failure of issue 
of his brothtii, thp tenant in tail in possession, and had 
secured the money by a mortgage of the estate, and 
covenanted to levy a fine and suffer a rccoveiy, to give 
effect to the mortgage, but coming into possession of 
the estate, refused to perform this covenant, the court 
appointed a receiver of the rents. Free v. Hinde, 
2 Sim. 7. Pn. Ukceiver. 

In a suit to set aside post obit securities, an injunc- 
tion being granted, the principal and interest wUl be 
ordeted into court, and will not be paid to the defend- 
ant. J^larstick v. Farlnwt 1 Jac. 572. 

An action on a post obit, as contraiy to the prin- 
ciples of this court, was restrained, and subsequent 
motion to set aside the injunction was refused with 
costs, such case bein^ against general rule, that costs 
of motion for injunction, or to dissolve injunction, re- 
fused, are costs in cause. Marsark v. Peeves, 6 Mad. 
108. Pn. Injvnc. to stay Procs. at Law j Pr. 
Costs. 

Post obit security, though not on reasonable terms, 
may he valid, hut on grounds of public policy strictly 
examined.^ Curling v, Towtishend, 19 Ves. 628. 

Under circumstances post obit bonds from isn expec- 
tant heir, set aside, and allowed only to stand for sum 
actually advanced, with interest. Bernal v, Mara, 
Vonegal, 3 Dow. 133. S. C. 1 Bli. N. S. 594. Ex- 
pectant Heirs. 

Post obit bonds, though vpon terms of gio« ine- 
quality, established ; such purities not being liable 
to impeachment on the groimd of usury. Wharton v. 
May, 5 Ves. 27. 

A, aged thirty, borrows 5000Z. on bond, to pay 
10001. if he survives B, aged 78. A survives a year 
and eight months, having, on death of B, confirmed 
the bargain by a new bond, &c. freely, and paying 
part. No relief given in this case, except as to the 
penalty. El, Chesterfield v. Janson, 2 Ves. 126. 

Post obit security bond by A in 1720, for payment 


in six months after his father's deaths if he survived ; 
otherwise to be void; the father, then seventy, dies in 
1731 ; A in 1734. No relief against the penalty, 
there being no proof of imposition, although suspicious 
circumstances m it. Hill v. Caillovel, 1 Ves. 122. 


I POSTHUMOUS CHILDREN, THEIR RIGHTS 
AND INCAPACITIES. 

Bequest to all children ** born in the lifetime of 
testator,” includes child of which the feme was en- 
cieute at death of testator. Trowers v. Butts, 1 S. 

S. 181. Will, C. op. 

^gacy in trust for the childien of A to bo equally 
divided between them, with benefit of survivorship, 
and a provision for maintenance out of the interest ; A 
having no childron at the death of the testator, held^ 
that after-bom children would take, and that the in- 
I terest, till the birth of a child, fell into the residue. 
Harris v, Lloyd, 1 Turn. & R. 310. Will, C. of, 

WHO TAKE ; iNTER^tEDlATE PllOFITS. 

Devise in favour of children of testator's sister held, 
on construction of the whole will, to apply to such 
children only as were living at the testator’s death, 
and not to include after-born children. Scott v. Har- 
wood, 5 Mad. 332. Will, C. of. 

Gift to all and every the children of neplicws and 
nieces lawfully begottenf includes after-born children. 
Browne v. Croombridge, 4 Mad. 495. Will, C. of, 

WHO TAKE. 

Devise to S for life, and after her decease estate to 
be settled by counsel, aiid amongst testator's grand- 
children of male kind, and issue in tall male with re- 
mainder over. Only one grandchild was bora in 
testator's lifetime, but two were bom afterwards before 
death of S : Held, such after -bom children were en- 
titled. Marshall v, Bousjield, 2 Mad. 166. Id. 

Bequest of residue, after death of A, to five chil- 
dren, and to the son of my son T and his other chil- 
dren that were living, held to pass shares to children of 
son born 'after the testator’s death, and before dcatli 
of wife. Tebhs v. Carpenter, 1 Mad. 290. Id, 

Legacies to all the children of the testator’s sister 
of 2000/. each, payable at twenty- one or marriage of 
daughters ; and until the shares become payable, the 
interest, &c. thereof respectively to be paid to his 
sister for her separate use ; a fund to be set apart for 
paying the legacies to his said sister’s children 
they tecame due, and in case he shall die before aft 
her sons shall attain twenty-one, or before all the 
daughters attain that age or marry, the interest, &c. 
of the legacies for such sons and daughters as should 
be under age or unmarried, to be appliwl towards 
their ctluimtion, &c. : all children, including those 
born after the testator's death, entitled, and an in- 
quiry was directed what would be a proper sum to bo 
set apart to answer the legacies to future children. 
Defflis V. Goldschmidt, 19. Ves. 566. Id, ^ 

Under a devise by a married man having no le- 
gitimate children, ** to the children which I may have 
by A, and living at my decease,'* natural childreii 
who had acquired the reputation of being his children 
by her before the date of the will, entiUw as upon the 
whole will intended and sufRciently described, reject- 
ing as a .description of the devisees, passages in a 
wntten book, unattested, of which probate was ad- 
mitted under a reference in the will to ** the observa- 
Uons and directions which I shall leave in a written 
book.” Whether, if there were also' legitimate chil- 
dren by the same mother, they could take together 
under the same description, and whether future ille- 
gitimate children can take under any description in a 
will, Qn,? Wilkinson v. Adam, 1 V. 3c B. 422., 
Affirmed, 12Pri. 470. Id. 

Where there is an immediate devise to children 



838 


POSTHUMOUS CHILDREN, &c. 


■and grandchildren generally vesting in possession on 
death of the testator, after-born children are excluded. 
But if the vesting in {>ossession be postponed, then 
after-born children in esse at tlie time of distribution 
are entitled, though devise iinnieiliate. ('rone. y.Odellt 

1 Ball & B. 483. Aflli. 3 Dow. P. R. 61. AVill, 

C. OF, WHO Tj\Ki-.. 

Where devise immcliatc, and the description of 
persons to t.ikc general, those answering it on tes- 
tator’s deatli alone can take, and after-born children 
are excluded. But where* the enjoyments arc post- 
poned to a particular ])eriod, or until a particular 
event liappen, those then answering the description 
will take, and after-born children will l)c included. 
trone v. OdcU, 1 Ball & B. 459. Afitl. 3 l5ow, 61. 
Jd. 

tv hen life estate is interposed between the death 
of testator and tiie enjoyment by the children of the 
tenant lor life, and there Is nothing to limit the ge- 
neral description, after-born childruii will be included. 
Id. ih. 

In a legacy to the children of A, those born before 
the time of distribution are entitled to share, unless a 
time of distribution is expressly provided, excluding 
those born afterwards by the necessity of a previous 
distribution. Walker v. "Slmre, 15 Ves. 125. Will, 

C. OF, WHO TAKE. 

Trust, by will, for all the children of A, when 
and as they shall severally dttain sixteen, with a di- 
rection for the maintenance ; those born after the 
eldest attain sixteen were excluded : maintenance was 
directed without regard to the father's ability. Hoote 
V. Pratt, 3 V^cs. 730. Will, C. of, w’«o take j 
Maintenance. 

Testator gave to each and every of his cliildren born 
or thereafter to be born, and who should be living at 
the^ time of his death, 5000Z. a-piece to be paid at 
their ages of twenty-one, &'C. with interest fjom the 
day of liis death. A child en venire sa mere is en- 
titled to a legacy of 50001., but the interest is to be 
computed only from the birth. liandhis v. Uaivlins, 

2 Cox, 425. W'lf.L, C. OF. 

Under a devise to all the children of A except B, 
a posthumous child is entitled. Clarke v. lUake, 

2 Ves. J. 672. Jd. 

The testator gave to A B's children, 50/. to eveiy 
child he hath li> Ins wife, to l>e paid them as they 
come of age : there were eleven cliildrcu at the date I 
of the will, thirteen at the testator's death, and three 
Imrn afterwards. The thirteen children living at the 
death of the testator arc entitled to their legacies, but 
not those born afterwards, llingrose v. Jirumham, 
2 Cox, 384. Id. 

Cliild born after death of testator decreed to take 
under a general gift to A for life, then to the children 
of A, but this point not contested. Sinnnons v. Val» 
lance, 4 Bro. C. 0. 345. Will, C. of, wnu take. 

Gift by will of a specific sum among the six chil- 
dren of A. A had six children at Uie time, one more 
w-as born after the testator’s will, but before the co- 
dicils ; she shall not take a share with the six bom 
befove. Sherer v. Bishop, id. 55. Id. 

Testator gave the residue of his real and personal 
estate to his wife for life, and upon her decease he 
bequeathed it to the children of A and his wife Jane, 
to bcccpially divided amongst them, the said Jane’s 
children, and not to any children by any other mar- 
riage of either party : the residue is divisible amongst 
the children of A and his wife, who were living at 
the death of the wife, but will not extend to children 
born after that time. Aytou v. Ayton, 1 Cox, 327. 
Id. 

An immediate devise to great-g:^ndchi]dren will 
not include a great-grandchild in retUro sa mere at 
the testator’s death. Prcemantle v. Preemantte, id. 
248. Will, C. of. 


Testator gave 350/. to the children of his sister at 
twenty-one (with interest), and if any died before, 
to the survivor or survivors. A child bom after the 
testator's death, but during the infancy of the others, 
is entitled to a share. Oiltaare v. Severn, 1 Bro. C. C« 
582. Will, C. of, wuo entitled. 

B devised all her real estates to trustees for a term 
of 500 years to raise 200/. for the purposes in the 
will meutioned ; and after the determination of that 
term, and subject thereto, to other trustees for 1000 
years, in tnist to pay out of the rents certain annuities ; 
and subject to tlie said two terms, she gave the pre- 
mises to all and every the child and children of her 
brother T, ami the heirs of their bodiiss, &c. T had 
two children at the death of the testatrix, and one 
born afterwards, but Irefore the death of the annuitant. 
This is an immediate devise, and the last mentioned 
child being born. alter the testatrix's death, is not en- 
titled to any share of the premises. Siii^leton v. Gil~ 
bert, 1 Cox, 68. Will, C. of, who take. 

Beipiest, and after death, Ac. 1 give and leave 
to each of the children of R and of B his wife, 
50/., which shall lie paid to them when they shall be 
of age. Held, vested legacies, and that after-born 
child shall take. Att. Gen. v. Crespin, 1 Bro. C. C. 
386. Will, ('.of; Intehest, vested. 

Deviseko all the children of A at the respective 
ages of twenty-one; a child born after the death of 
the testatrix shall take. Congreve v. Congreve, id. 
530. Will, C. of, who takf.. 

20,000/. left to executors in trust to dispo.se, or in 
such proportions, &c. as they should think lit amongst 
such of the testator’s relations as should not be worth 
2000/., and should apply within two years after the 
testator’s deatli. One within the description applied 
and had a sum ordered her, but died before it was 
aid : Held, her representative entitled to it. A child 
orn after the death of the testator, who was of con- 
sanguinity, claimed and died without issue ; held not 
within the description, though en ventre sa mere at 
testator's death. Bennett v, Jfoneuwood, Ambl. 708. ^ 
Id. 

One devises to liis son then . living, and if he dies 
under twenty-one, and testator’s wife shall be encient 
at his death with otlicr child or children, then to such 
at ftwenty-one ; but if no such, then over to his ne- 
phews. Two children were born after the will in the 
lifetimo of the testator : held to take under the devise. 
White V. Barber, id. 701. Id. 

* J^egacy to children of A lawfully begotten, or to 
be l)cgotten, extends only to those born in lifetime of 
testator. Sprackling v. Rainer, Dick. 344. 

Devise of real estate to H, his daughter, for life ; 
and after her death, without issue, to sell and divide 
the money among all and every the children of his 
two sisters. The sisters had several children born in 
the lifetime of testator ; one of them had a child bom 
afterwards, but in the lifetime of H. H died without 
issue ; Held, the after-born child entitled. Bartlett 
V. Hollister, Ambl. 334. S. C. 1 Bro. C. C. 630. in 
note. WiLi., C. OF. 

Bequest of residue to children of A, the interest to 
be jpaid for their learning, and, at the of twenty, 
to be equally divided between them ; but if A have no 
children, the interest to be paid to A for raven years, 
and then the whole to bej^m to her. Whether after- 
born child shall take, (^7 A new bill by the hus- 
band after the death of his wife, and several children 
to whom he was administrator, to have the question 
determined ; and Ld. Camden, Ch. was clear of 
opinion that the interest vested at the death of the 
testator, being given per verha de presenti, and that 
the after-bom child was excluded. Hodges v. TsaaCf 
Ambl. 348. Id. 

Legacy to children of S, he having but one born. 
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Those born after held entitled. Maddisoti y, Antlrews, I children of each shall take per capita, and not per 


1 Ves. 58. Will, C. of, who take. 

A ]N)stliumous cliild within a provision in marriage 
articles, for such children of the marriage as should 
be living at the deatli of the father or modier. JMUlar I 
V. Turner, id. 85. MAunitAOE Settlement, w'ho 

TAKE. 

A posthumous child born after the next rent day, 
and since the death of the father, is entitled under 
10 & 11 W. 3. c. 16. to the intermediate profits of 
the lands settled, as well as the lands themselves, and 
the court will consider an uncle as a receiver, or a 
trustee for an afterbiTrn son, though the point at law 
be against him. I'hc profits of an estate descended 
belongs to a posthumous child from his birth only. 
Bassett v. Bassett, 3 Atk. 2U3. 206. 207. Vide Goad- 
tit Ir. T. Neuron, 3 Wils. 526. It is evident that all | 
skilful conveyancers have considered that the statute 
carries the intermediate profits as well as the estate ; 
for before that statute, and before the case of Ueeve 
v. Long, 3 Lev. 408. they always inserted a limita- 
tion to preserve contingent remainders to posthumous 
children, but since that time they have omitted it. 
Bassett V. Bassett, sup. Kt vide llohhisoti v. Bohinson, 

2 A^cs. 231. Intermediate Profits. 

I'cstator bctpieatheii 5001. to be paid to bis grand- 
son P if lie lived to be twenty-one, and in case he 
died before then , to the other child or chiMren of his 
daughter equally, arriving at such age. F died before 
twcnty-ouc, and no child of P was born or living at 
testator's death. The grandchildren, bom after the 
death of testator were held entitled to the 500/. for 
not lieing in esse in his lifetime, he must have had in 
his view the future children of his daughter. Havghtots 
V. Hanistm, 2 Atk. 329. Will, C. of, who take. 

A parent is hound by nature to support a child, 
but tliis has not lieen intended to grandchildreo^ and 
therefore not entitled to interest. 8. C. Ib, 

If the (diild or children of P arrive at twenty-one, 
thou the 500/. was diiected to be paid to them, and 
iiiicrest from the time it becomes payable. S. C. 16. 

J died intestate, and left issue who died within a 
wcH'k after his father and his wife encient ; and on the 
20th (May following^ the plaintiff was born, and is 
entitled to her share under the statute of distributions, 
as much as if she had existed in his lifetime. Wallis 
v. Iloilson, 2 Atk. 114, Distrihuiton, Stat. op. 

A will can never relate to a cliild who was not tn 
esse till some years after testator’s death. Heathe v. 
Uealhe, 2 Atk. 122. Will, C. of. 

A parent's duty to provide for all his children wi41 
extend to iiosthumous ones. Wallis v. Ilodsan, 2 Atk. 

1 16. Parent Child. 

Distributory share vests ou the intestate's death, 
hut not so as to exclude a posthumous child. I'AUcards 
V. F/rmnn 2 P. W. 446. Distribution; Interest 

VESTED. , j 

One devises, in case he have no son at the time of 
his death,' to S. The testator dies, leaves his wife 
prlvemmt encient with a son ; this posthumous son is 
a son living at the testator’s death, and S not entitled. 
Biirdet V. Ilapegood, 1 P. W. 486. AVitt* C. of ; 
WHO take. i 

An after-born child of a freeman of^ London shall' 
como in with the others for a customaiy share. Wal- 
sam V. Skinner, Free* Chan. 499. S. C. Gilb. Kq. 
Rep. 153. Custom of London. 

One devises the surpli^f his estate to his grand- 
children living at his death. Grandchildren born after 
his decease shall not take. Muegrave v. Parry, 2 Vero. 
710. Will, C. OP ; WHO TAKE. 

One devises the suiplus of his personal estate to 
the children of A and 11 : neither oi them has a child 
at the makin||; of Uie will, or the death of testator. 
The devise is executory, and shall extend to any 
chikireii that A and B shall afterwards have, and the 


sUrjufs. Weld v. Bradbury, 2 Verjd. 705. Will, 
C. OF ; WHO take ; Distrirution. ' 

Lands by marriage settlement aie limited to the 
son in tail maky remainder to A, the liusband, in fee, 
provided if A and liis wife, or cither of them die with- 
out issue male living at the time of his or her death, 
leaving only one daughter unmarried, the trustees to 
stand seised till they have raised 1500/. for such 
daughter, aud if more daughters unmarried at the 
death of A and his wife, or either of tiicm, and no 
issue male being begotten between them, then 3000/. 
for such daughters. A dies leaving daughters, and 
his wife encient of a' son which is afterwards born, 
whether the daughters are entitled to the 3000/. 
Palmer v. Craertyi, 2 Vern. 678. Settlement, C. 

OF, WHO TAKE. 

A devise to .1 and his heirs ; if he has children, they 
take with their father ; but if he has none, it is an 
estate tail : or devise to a man and his cliildren of his 
personal estate ; a child born after the tleath of the 
testator shall not take. A devises to two and the heirs of 
their liodics : it is a joint estate fur life, and several 
inheritances ; and so it is if there is a devise over ; 
but if there is a devise over, and one of them dies 
without issue, a moiety shall go over to the remain- 
der. A devise to the issue of A, and, for want of 
such issue, to B ; A has a son and a daughter : they 
shall take as persons de^prilicd, but shall take only an 
estate for their lives. Cook v. Cook, 2 Vein. 545. 
Will, C. of, who take. 

Devise thus : ** All the rest of my estate 1 give to 
1>c equally divided between my three daughters, F, 
G, and A, and all my grandchildren and great-grand- 
children, or so many of them as shall be living within 
two years next after my decease.” This was held to 
extend only to those then born, and not to* any to be 
born within two years after testator’s death. Trelaw- 
ney v. Molesmrth, ColJes’ P. C. 163. Will, C. of, 

WHO TAKE. 

A legacy of 500/. is given to the eldest son of A, 
to he l)cgotten, to place him out apprentice : A has a 
son horn after tlic testator’s death, who brings a bill 
for the Icgiicy ; and it is decreed to bo paid iiiin Ibrth- 
with, though not born in the testators lifetime, and 
though the 500/. was given for a particular purpose. 
Nevill V. NevHl, 2 Vern, 431. Irf. 

A devised a term for years to his daughter and her 
children, (she having then three children), ** and 
also to such other children as she should have, apd 
the children of those children.” She liatl other chil- 
dren afterwards. Per cur., the woman and her three 
cliildi'en took jointly each a fourth part, and that the 
after-born childnm to(»k nothing. Alcock v. Kllen, 
2 Frcem. 186. Vide Minshull v. Minshult, 1 Atk. 
413. Id. 

A conveys a tenn for years, in trust to raise 1500/. 
for such child or children as sliouhl be living at his 
death. A posthumous child held a child living at his 
death, to take within llio meaning of that trust, which 
was not to be construed so strictly as a limitation at 
law. Hole v. Hale, Free. Chan. 50. 


POWERS. 

I. Execution op Towers. 

1. Effect of, as to Assets, Doiver, Priority, S^e, 

2. What amounts to an Execution. 

3. Compliance with Condition, 

4. By married Women, ' 

5. Exclusive and Illusory Appointments, 

- 6. Whess an Interest is given, 

7. Wheti void in Equity, 

8. Partial Execution amtai what lime Pouer 

may he executed. 
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Execution of. 


effect of. 


9. V.xc^mve IhecatUm, 

10. Drfectwe K.xfcatiou, when sujxjdtedm 
It. Wan~exeeutum. 

11. When they syuvive. 

III. When they tend to PEurETUiTY. 

IV. Powers ok Le.xsino. 

V. What are construed Usual Powers. 

VI- Powers to appoint to Childuen. (^See 
Power, T.9.) 

VII, Power OK S xi.E, 

VIII, Power ok Hevoc.-vtiov. 

IX. LiailT.\TIONS IN DEKAUT.TOK ApPOINTMEINT. 

X. Power OF Attorney. 

Xr. JVIkroer, Extinguishment and Suspension. 
XU. (’onstruction of Powers in oENEUAr,. 

XIII. Transfer of Powers by Delegation or Act 
OF Law. 

I. Execution of Powers. 

1. ]']fecipf, as to Assets, Dou-er, Prinritjf, Sjc, 

2. iirhat amounts to an Eieculum. 

3. CompHnnre with Conditions. 

4. Bif mat'rud fVomeit. 

5. Kxrtusive and Ilhisorxf Appointments. 

6. M’hen an ] nterest is given* ^ 

7. liVipM void in Equity. 

8. Partial Execution, and at what time Power may \ 

be executed. *• | 

9. Excessive Execution. \ 

10. Defective Execulum, when supplied. 

1 1 . Non~execH t ion . 

1. Effect of, ns to Assets, Dourer, Priority, 

Power of appointment by will executed ; appointee 
is a trustee for creditors of testator at time of his 
death; but not at time of making will. Jenneyy. 
Andrews, 6 Mad. 264. Dkrt. & Cred. Assets. 

Certain lands were conveyed to A B, his heirs, iSiC, 
to surli uses as (’ I) should by deed appoint, and in 
•lefniili of, and until appointment, to tiie use of C D 
in fee, C D afterwards, in execution of power, ap- 
points lands in favour of E F in fee. C l3 was mar- 
lied at time of making the appointment. Qii. is wife 
dowable? Pay v. Pnn^, 5 xMaiJ. 310. Held she is 
not. S. C. 5 liarn. ft Aid. 661. Uoaver, of w;iiat. 

Kxecution of a power is a limitation of a use, which 
must arise, if at all, at the time of execution, and is as 
if e\j>ressed in the original settlement. U'right v. 
Wake ford, 17 Ves, 457. 

An annuity granted by a feme covert, having a 
power to dispose of her separate estates to A, a young 
lady, upon her marriage, for whom she promised to 
provide, is a specific lien on the grantor^s estate. 
Power V. Bailey, 1 Hall & II. 49. Feme (Joveht, 
Separate Estates ; Spec. Lien. 

A power wlien executed takes place according to 
the original dead creating it. Mosley v. Mosley, 5 Ves. 
249. Priority OF Secy. 

Distinction between a power and alisolute property. 
A power, unless executed, not assets for debts. Holmes 
V. Coghill, 12 Ves. 206. Assets^ * 

Power by marriage settlenent to husband to charge, 
is not coniinrd to the immediately preceding limita- 
tions of the reversion to him, but held to overreach all 
the prior limitations. (Construction of a charge by 
will, if tile reversion should never fall to testator, viz. 
if it should not come to him personally in his life, the 
charge is therefore ineffectual, though the reversion 
came to his heir. Stackhouse v. liamston, 10 Ves. 
453. Charge. 

Execution of power by will is revoked by aubae- 
<|ueiit ronveyanc’c upon a sulc by the tenant ibf life 
having obtained the legal estate, and that not being 
an execution within the intent of ihr power, the estate 


passed under a general residuary devise against the 
purchaser. Reidv.ShergoUl, 10 Ves. 370. Power; 
Revocation. 

Where father has power to appoint among children, 
and one died in his lifetime. Held, that share which 
lapsed by death should go among all, as in default of 
appointment, notwithstanding a. direction that each 
receiving a sliarc should release the fund ; and there 
is no presumption of satisfaction or purchase from 
another provision, which was expressly made in satis- 
faction of different interest. Burges v. Mawhey, 19 
Ves. 319. Satisfaction of Portion ; Lapse. 

The execution of power of appointment operates by 
way of limitation of a use, under and by effect of 
the* instrument, reserving the jwiwer ; the fee vesting 
in the mean time. Maundrelt v. Maundrell, 10 Ves. 
255. 

The execution of a power of appointment operates 
as a limitation of a use, attaching upon the seisin in 
the feoffees, &c. under the old instrument. Id. 10 Ves. 
264. 

An appointment is made to all and every the 
daughter and daughters of R, and the heirs of their 
bmly and bodies, and in default of. such issue to A. 
There were only two daughters, and one of them died 
under twenty-one, sans issue. Held, that the surviv- 
ing daughter was entitled, though there were no cross 
remainderf between them. ITrig/it v. Ld, Cadogau, 

1 Pro. P. C. 486. 

A general power of appointment over an estate, in 
lieu of a present interest in it, having been executed 
voluntariR, though for a daughter, was held to be 
assets in nivour of creditors. Townshend v. Windham, 

2 Ves. 1. Assets ; DEitr. Sc Cred. 

Devise of 30,0001. to testator’s wife for life, and 
afterwards to bo distributed among his children, as slio 
by deed, will, or instrument in nature of a will, should 
appoint. She having married again, appoints by will 
{inter alia) unto two of the children, who died in her 
lifetime. 1 leld , that their rcpi esentatives were not en- 
titleil, and that ihe shares so appointed to them lapsed 
and fell into tlie residue. Dk. Martborougli v. (iodol- 
phin, 2 \'cs. 61. Legacy' lapsed. 

Appointee under a power must claim also according 
to nature of the instiunicnt. Id. 77. 

A p{)oin tee takes under the power, as if inserted there- 
in : but not so as to take by relation from creation of the 
power, as in assignment on commission of bankruptcy, 
or in bargain and sale inrolJed. Id. ib, 

« Naked powers construed strictly ; powers coupleil 
with interest liberally. Id. ib. 

Appointment by will under a power, void by the 
death of tlic appointee in the life of testatrix ; and if 
a power is preferreil to lie executed hy a will, such 
instrument must have all thetipialities of a will. Oke 
V. Heath, 1 Ves. 139. 

Wlierc there is general power given or reserved to 
a person for such uses, &c. as he shall appoint, this 
makes it his absolute estate, and it will be subject to 
his debts. Twughtou v. Tiroughion, 3 Atk. 656. 
I Ves. 86. Assets. 

A had a power to charge a sum of money on land, 
by deed or will, and executed it by a voluntary deed. 
The court, in favour of the creditorg of A, will consider 
it as personal assets, and lay hold of it for their bene- 
fit. Pack ¥. Bathurst, 3 Atk, 269. Assets ; Deeds 
Voluntary. ^ 

A wife having power to Appoint 40001. to any of her 
kin, and for want of appointment to go accoraing to 
the statute, appoints it by will to her nephew, ** upon 
condition*' that he paid his mother an annuity of 100/.; 
she then bequeathed to her niece, S, all the real and 
residue of what she had power to dispose of. '['he 
nephew dying in her lifetime, the appointment as to 
him was void ; but not so as to the annuitant, and 
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the remainder was field to pass by the above residuafy 
bmpicst. Oke v. Heath, J Ves. 135. 

G having a power to charge his estate with 2000/., 
by his will gave 500/. a piece to his two sisters, and 
died in debt to the pfainlifls ; considered as the per- 
sonal estate of G, and subject to his debts. Baintoji 
V. Ward, 2 Atk. 172. Assets. 

If a power to dispose by appointment of a reversion 
in fee be not made use of, yet it shall lie assets. Jd. 

Mothing is more certain in law, than that when any 
act is done under a power, that act is deemed to lie 
done by the grantor of the power, and to have its va- 
lidity from him, and not from the person who executes 
it. Middleton v. Crofti, 2 Atk. 661. 

A, by marriage settlement, having a power to charge 
tlie estate with any sum not exceeding 3000/., for such 
purposes as he thouglit fit, by <lecd appoints the 3000/. 
ns a collateral security for quiet enjoyment of an estate 
he had sold, and if no incumbrance did appear, the 
appointment to be void, and by will devises the 3000/. 
to his daughter ; and upon a' bill by the creditors of 
A, the 3000/. was decreed to bo applieil to the pay- 
ment of his debts. ImselU v. Cornwallis, 2 Veru. 
465. l*rc. (’h. 432. S. C. Aumon. of Assets. 

Where a man has a power to dispose of money by 
his will, this is assets and liable to his debts. l%mp- 
stm V. Towne, 2 V'ern. 319. Prc. Ch. 52. S. C. 
Assets. • 

2. What amounts to an Execution. 

A, having power to. appoint by will certain funds i 
in such manner as should think iit, he by his will so 
executed and attested as required by the power, gives 
and bciiucathsto his relations sums of money, amount- 
ing in tlie whole to precisely the sum of which ho had 
the power to dispose, but without any reference or 
allusion in his will to the power, or any wonls indi- 
cative of his intention to execute it : lleld that the 
will was a good execution of the power. Qumre, if 
the court, in deciding whether 'a will is a good exe- 
cution of a power, can look at the state of the testa- 
tor's property at the time of making his will, as a 
guide to his intention! Ltjwnds v. Lowiids, 1 Y. & J. 
445. WiLi., C. or. 

Where husband having in articles power to appoint 
wife’s real estate, and by other articles, to appoint his 
own real estate, by will, reciting power over his own 
estates in exercise of that power and all other powers, 
appointed his own real estate and all otiicr real es- 
tates over which he had power in trust, and making 
no incntjpn in any part of will of wife's estates or 4 )f 
his power' over them, and expressing that all persons 
taking under iiis will should be bound by the doctrine 
of i!lef:tion : Held, that wife’s estate was included in 
the appointment by will. Trollope v. Linton, 1 S, & 
fci. 477. Wilt., C. or. . 

Power for husband to appoint estates to children of 
marriage, for such estates, and in such parts, and in 
such manner and form as he should by deed or will 
appoint, is exercised by appointment to trustees for 
term of 500 years, upon trusts to raise sums by way 
of portions for children, and words, ** lOanncr and 
form," enable husband to give them eiiuiUble estate. 
Id. ih. 

A testator having a power of appointment over 
certain freehold and copyhold estates, and being 
seised of other freehold estates, devises all his free- 
hold and copyhold estaMi without reference to the 
power : Held an execuSn of the power as to the 
copyhold estates, but not as to the freehold estates, 
which were subject to the power. Lewis v. LeweUyn, 
1 Turn. & H. 104. 

A, being possessed of two freehold houses, and 
having power of appointment over lands, and money 
to be laid out in land, by her will devises ** all and 
every her freehold messuages, lands, tenements, and 


hereditaments*’ for sale : Held not an execution of 
the power. Haste v. Blackman, 6 Mad* 190. 

A testator having a general power over a sum in 
the funds, limited in default of appointment to his chil- 
dren, and having no other funded property, bcqueailis 
all his personal estate, '* consisting of money invesu 
cd in any of the public funds, household furniture, 
&c." This is not an execution of tlie power. The 
circumstance of his having no other funded proper^ 
is not to lie adverted to, on the; question, whether he 
was or was not executing the power. W ebb v. /fon- 
nor, 1 Jac. & W. 352. 

I'o execute a power over personal estate, it is not 
necessary to refer t» it, but there must be very clear 
internal evidence of the intention. Td. 357. 

The will (attested by three witnesses) of a person 
having a power to dispose of a fund consisting partly 
of real estates, and partly of household furniture* 
linen, and plate, containing a gift of '* all my estates 
and eflects of whatsoever denomination," and of " my 
household furniture, witli linen and plate," is not 
an execution of tlie power. Jones v. Carry, 1 Swan* 
66. Will, C. of. 

M gives to the defendant all her freehold and copy- 
hold estates, upon trust to permit S to receive the 
rents, Ac. during her life, and after her dcatli to sell, 
aed out of the produce to pay 100/. to such person 
as she should by will appoint. S by will, without re- 
ference to the power, ^ives 100/. and tlie whole of 
her household furniture to the plain tiff. It was 
charged by the bill, and not denied, that the testatrix 
had no personal property at the time of her death, 
besides some household furniture to a very small 
amount in value ; but no evidence was gone into, and 
an inquiry was asked as to the state oif the property 
at the time of making the will, with the view of as- 
certaining that the testatrix must have intended the 
gift of. the 100/. as in execution of her power. But 
the inquiry was refused and tlie bill dismissed. Jones 
V. Tucker, 2 Mer. 533. Pii. Inquiry as to the 
Testator's Personal Estate ; Will, C. or. 

ATo inquiry as to the quantum of personal pro- 
perty, to determine whether a gift is, or Is not, in 
execution of a power. Secus, as to an inquiry wire- 
ther there be anything but copyhold to answer a de^* 
vise of land ; the question there being, whether ihero 
was anything for the will to operate upon at the time 
when It was made; whereas a will of personalty 
speaks at the death. Id* ih. 

Copyhold conveyed in trust to sell the money to bo 
deemed part of his personal estate, and in trust for 
such uses as he should by deed or will apimlnt, and 
in default for his right heir. A will executed on the 
same day but not referring to the de.ed, directing a 
sale of particular property, and disposing of personal 
estate id general terms, held not applicable to the 
estate conveyed by the deed which went to the heir, 
no use being by the subsequent instrument declared 
if the estate was converted. Lowes v. Hackward, 
18 Ves. 168. Will, C. of. 

A rent-charge till a debt paid, granted by a tenant 
for life having a power to raise by sale or mortgage 
a certain sum for payment of his debts, a good exe- 
cution of tlie power, though refenible to his interest 
as well as to his power. Parol evidence to shew that 
the deed was not intend^ to be in ex^ution of the 
power inadmissible as going to contradict it. Blake 
V. Mamiell, 2 Ball. A B. 35. afid. 4 Dow, P. Rep. 
248. Evidence, Parol. 

The recital of a powet not neoessaiy to tho due 
execution of it. Jd. 44. 

On. the execution of a power ills not requisite to . 
refer to a power, it is sufficient if reference be had 
to the subject of it. Villon v. DUUm, 1 Ball & 
B.92, 

Power of appointment not executed by general 
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words in a will, all iny personal estate, &c. and all 
my estate and interest therein.” liradley v. Westcott, 
13 Ves. 445. r 

Power of appointment not executed by appointing 
an executor. Id. 45‘i. 

Power may bo executed by will applying to the 
subject without an express reference to the power. 
Id.ib. 

' By tine and deed declaring the uses, the estate of 
a feme covert is conveyed to a trustee, to discharge 
certain specified debts, and ** other sums borrowed or 
to be borrowed by the husband and wife for the like 
or other purposes,” and sulycct thereto, “ to such 
uses as the wife should apjMint by deed under hand 
and seal.” A joint bond and warrant to confess 
judgment executed by husband and wife, was a good 
execution of the particular power given to both, or 
scmble, of the general power given to the wife. 
Dillon V. Grace, Hearn v. Cavanagh, 2 Soho. & L. 
466. 

A power to husband alone to appoint a sum of 
40001, which, in default of appointment was limited 
in a particular way, was not well executed by an ap* 
i)ointment by husband and wife of 6000/. given in 
lieu of the 40001. by a subsequent deed, and which 
60001. was to go ditfcrcntly in default of appointment. 
Hamilton v. Itoujse, 2 Scho. Sc L. 315. 11usb..>^ 

Wive. 

It is not necessary to recite an intention to execute 
a power, if the act can be dbne only by that autho- 
rity, but where the purports to pass the interest, 
it shall be considered so intended and not to exercise 
an authority. Maundrell v. Maundrell, 10 Ves. 
257. 


Though to effect the execution of a power by will 
a direct reference to the power is not nccessaiy, the 
intention must distinctly ^lint to the aubje<;t of it, as 
if something is included wiiich the testator had not 
otherwise than under the power j and part of the will, 
unless applied to it, would be wholly inoperative. 
Jicnnel v. Burrow, 8 Ves. 609. Wii.l, C. of. 

Tower not executed by general bequestof ** my estate 
and effects,” which will pass only what the testator has 
an interest in, not what he has an authority over. 
lloaeh v. Jlayne^, 8 Vos. 588. Will, C. of. 

I’owcr executed by will but afterwards discharged 
and a new flower created. A subsequent codicil will 
not, by the mere effect of republishing the will, be an 
cx^ulion of the power. Ilolines v. Coghall, 1 Ves. 


Power of appointment not executed by will, hav- 
ing no reference to the power or the subject of it, 
and the court will not inquire into the circumstances 
of the property. Nannock v. Horton, 7 Ves. 391. 

Covenant to settle an estate in strict settlement, 
subject to a power to the father, tenant for life, iu 
case there should be any younger child or children, to 
charge such sum or sums for such younger child or 
children, payable in such proportions, and at such 
times as he should appoint. The power was held 
well executed by a will diiecting a sale and appoint- 
ing the money. Long v. Long, 5 Ves. 445. 

A, by a voluntary deed, assigned all the personal 
estate which he was then or might at any time after- 
wards be possessed of or entiUed to, upon trust to 
pay the interest, dtc. to himself for life, and after his 
decease to such persons as he should appoint by will 
for their lives, and subject thereto, to pay the princi- 
pal to his next of kih, who should be living at his 
decease, his, her^ their execukns, See, Soon after- 
wards the his will gaVo some legacies, and 

. gave the residue to the persons by name who were his 
next of kin at the execution of the deed, and at his 
death, upon whose bill claiming under the deed, an 
account of the trust estate received by the trustees, 
and of the personal estate, &c« and to set aside the | 


legacies, it was held that the power was not executed 
by tlie will ; but one of the plaintiffs being clearly af- 
f^ted with notice and acquiescence in the plan of 
giving the legacies, instead of executing the power, 
the cause was ordered to stand over with liberty to 
file a bill to establish the legacies, the court inclining, 
in case the other plaintiff could be affected with no- 
tice, at all events to apply the interest of the personal 
estate during the lives of the legatees in payment of 
the legacies ; they were afterwards paid under a 
compromise. Grtjiln v. JVanjoii, 4 Vcs.343. Fraud; 
Notice. 

Power attempted to he executed by invalid instru- 
ments, hcld^ not executed by the general wonls of a 
will containing no reference to it. Macleroth v. Ba- 
eofi, 5 Ves. 169. Will, C. ok. 

ThfM powers by settlement, first to husband and 
wifejoinuy, to raise and appoint 3000/.; secondly, 
to husband alone to raise and appoint such sum as 
would, with the sum before raised make 5000/. the 
wife joining in raising 3000/. under the joint power 
for the husband, he covenanted not to chaigc by the 
power reserved to him alone, or any other flower 
whatsoever during her life, and so long as said 3000/. 
should remain unpaid with her consent. After her 
death he, by deed-poll, did charge with 2000/. more 
to be paid to his executors for debts, &c. and otherwise 
in pcrfor^nce of his will, or as he should appoint by 
it, and di^ leaving his second wife executrix, without 
taking notice by his will of the charge, but tlie deed- 
poll was found uneancelled among his papers ; the 
2000/. well charged, and went to the executrix with- 
out a special appointment. Kl. Uxbridge v. Bauly, 
1 Ves. A 99 . 4 Bro. C.C. 13. 

Devise properly attested of laml, upon several trusts, 
remainder to such trusts as testator should by deed 
appoint, whether land would pass by the deed of 
appointment 1 Sent to law upon a case staling the 
devise to be to uses. Haberghum v. Vincent, 1 Ves. 
J. 410. Will, C. OF. 

The testator having a power over 3000/. originally 
the property of his wife, gave several legiicies, and 
then after the deatli of his wife the residue to the de- 
fendant, his estate was not sufficient to pay tlie lega- 
cies, yet held that the will was not an execution of 
the power, the same not licing referred to, nor any 
thing by which an intention apix^ared in testator to 
execute it. Kvidcnce to shew the testator’s own es- 
tate was insufficient for tlie purposes of his will with- 
out the 3000/. rejected. Andrews v. Kmmet, 2 Bro. 
Q. C. 297. Pit. Kvio. 

Power to charge a particular sum reserved by owner 
of the inheritance, not executed iu his lifetime, held 
to be executed iu substance by bis will, charging 
debts and legacies on all his real and pmsonal estate, 
though it did not refer to tlie power. Maddison v. 
Andrew, 1 Ves. 56. 

Power reserved by the owner of an estate to be 
I construed liberally, and no occasion to refer to the 
I power if it is done in substance. Id, 61. 

A man may execute a power without reciting it ; 

I but he should mention the estate he disposes of. Erp, 
Caswall, 1 Atk. 559. Molton v. Hutchinson, id. 558. 
Probert v. Morgan, id. 441. 

C, by will, gave the produce of 1000/. stock to F 
for life, with a power to dispose of 400/. thereof by 
writing, signed in the presence of three witnesses ; 
and if F made no appmntqient, then the 400/. to go 
to a charity ; F by will ^ve several li^cies, and 
then tlie residue among, his nearest relations : Held, 
no execution of the power, and that the 400/. would 
not pass by the bef|uest of the residue, neither could 
parol evidence be admitted of the intent : Decreed, 
the 400/. to go according to the will of C, the first 
testator. Molton v. Hutchinson, 1 Atk. ^8. ifn- 
drews V. Enmet, 2 Bro. C. C. 297. 
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If a person, in the execution of a power, suflficicntly 
tlescrip^ the estate lie had a power to charge, the 
estate is hound, though there is no reference to the 
deed out of which the power arises. Probei't v. Mor- 
ffan, 1 Atk. 441. 

If one has made himself tenant for life of lands in 
Dale, with a power by any writing, &c. to revoke 
these uses and limit new ones, and he afterwards by 
will devises all his lands in Dale, &c. to S, having 
no other lands in Dale, excepting these, they shall 
pass if the will be circumstanced, as the power re- 
quires, though no mention bo made of the power. 
Deg V. Ihg, P. W, 415. 


3. Compliance with Cotiditions, 

Where power was to be executed by will, signed 
and published in the presence of, and attested by three 
witnesses : Held, that will concluding with declara- 
tion, ** this is my last will and testament, “ and ex- 
pressed to be signetl by testatrix in the presence of three 
witnesses, was not a good appointment, because publi- 
ratioii not attested. Stanhope v. Ket, 2 S. & S. 37. 
WiTL, Attkstaiion op. 

Hy a marriage settlement, containing the usual 
limitations, the husband, having a life estate in re- 
version, expectant upon the death of his father, was 
empowered when in possession under the limitations 
of the settlement, to revoke, &c. as to So much and 
such part of the premises conveyed, “ as shall be then 
in possession of any one or more tenants, by virtue of 
any one or more lease or leases, whereon a rent or 
rents, not exceeding 300/. by the year in the whole, 
shall be reserved. &c. so as there shall not. at the 
time of such revocation, Ikj less than twenty years, or 
three lives, unexpired of such lease or leases.*’ The 
clause of the settlement conferring the power con- 
cluded, with a declaration, that it was the true intent 
and meaning of the parties, that tlie husband should, 
at any time during his life, after he should come into, 
and be in the actual possession of the premises (set- 
tled), have absolute power and dominion over so 
much thereof as shoulu be of the clear yearly value of 
300/ , sterling, and be at full liber^ to dispose of the 
same in such' manner, and to such uses and purptises, 
as he should think projicr. The husband (donee of 
the power), after the death of his father, when he was 
in possession under the trusts of the settlement, by a 
dead of revocation, purporting to be an execution of 
the power, and reciting that certain lands therein 
specified then produced a clear yearly rent of 300/. or 
thereabouts, revoked the uses of the settlement as to 
those lands, and appointed the same in trust for him 
(the donee), his heirs,- and assigns. Afterwards tlie 
donee died indebted to an amount exceeding the 
value of the lands so appointed. Ad having no other 
estate or effects, by his will duly attested, and reciting 
u power to dispose of the lands specified in 

the deed of revocation and appointment, ho devised to 
trust^s bis right and interest therein, upon trust, to 
sell the sanae, and out of the purchase money to pay 
his debts, &c. The lands revoked, appointed, and 
devised, except a very small part, to the value of 8/. a 
year, were not (as recited in the deed of revocation) 
under lease at thn time of the appointment by that 
deed, nor at the date of the will ; but in a suit insti- 
tuted on behalf of credilare and legatees, to carry the 
trusts of the will into execution, it was found and re- 
ported by the officer of the court, that the lands so ap- 

E iinted and devised were of the value of 300/. a year. 

y the decree in that suit the will was established, 
and the revocation and appointment held valid ; and, 
upon appeal, to the house of lords against the decree, 
U was held that the power was rightly apdied to the 
subject, and that the appointment was well executed. 


Litlwell v. Holland, 2 Bligh, 99. Settlement, 
Makiiiage. 

Quare, Whether a power to revokb uses ** from 
time to time during bis natural life,” such revocations 
and le-appointment to be sealed, signed and de- 
livered, in the presence of, and attests by two or 
more credible witnesses!” can be executed will,' 
FaI wards V, Edwards, 3 Mad. 197. 

I Power to trustees to advance to A 1,000/., with con- 
sent of B, under her hand, signed by two witnesses. 
Trustees ^vance the sum without consent. Subse- 
quent acquiescence by such deed not sufficient, and 
trustees ordered to refund. Bateman v. Davis, 3 Mad. 
98. AcQuiKSCKN'ce ; Trustees, Liability. 

Powm to A to dispose of estate by will duly exe- 
cuted aud attested, and in default of appointment, to 
A’s executors or administrators to their own benefit ; 

I will not signed, sealed or attested ; held, no execution 
of power ; and no executor being named in such will, 
A*s administratrix entitled beneficially. Sanden v« 
Franks, 2 Mad. 147. 

Quoire, Whether power given to be executed by 
will, ** signed and published in presence of, and at- 
tested by two or more credible witnesses is executed 
by will, signed by testatrix, and attested generally : 

** witness A B, and C U” ! (held not, by court of 
I (h P. 2 Mad. 156.) Moodie v. lleid, 1 Mad. 516. 

Legacy in trust to be laid out in stock, the divi- 
I dends as they came du^ to A for life; and after her 
decease, to pay the principal according to her ap- 
pointment by will or otherwise, with |)ower to her to 
purchase with it an annuity with the approbation of 
the trustees, but not to sell it : A has an absolute 
power of disposition, and her bill was held a sufficient 
indication of her intention to take the whole, making 
a formal appointment or writing unnecessaiy. Irvin 
V. Farrar, 19 Ves. 86. Will C. of, what Interest* 

Under a power of sale, with a consent of parties 
testified by any writing, &c. under their and his hands, 
&c. attested by two or more witnesses ; the attestation 
going only to scaling and delivery ; held, not suffi- 
cient, nor a subsequent attestation that they also 
signed, but a case was directed. Wright v. Wak^ord, 
17 Ves. 454. 

Power to be executed by a deed, signed and sealed 
in the presence of witnesses, and the deed expressed 
to be so executed, though the attestation appeared to 
be only to the sealing and delivery, signature in the 
presence of the witnesses presumed. Id. 458. 

An express estate for life, witli a power to dispose 
by will, docs not give an absolute interest so as to 
preclude the necessity of executing the power. Reid 

ShergoLd, 10 Ves. 370. Will, C. of; Power, 
Execution uf ; Estate, for Life. 

Pow» of appointment by deed, to be signed and 
sealed in the presence of witnesses ; the attestation 
applying only to sealing and deliveiy, though the deed , 
purport^ to be signed sealed and executed ; it was 
presumed that the signature was in the presence of the 
witnesses. McQueen v, Earquhar, 11 Ves. 467. 

Under a power to alter uses, the new use will not 
arise except in the veiy circumstances prescribed by 
the contract. Id. 476. 

I’ower of appointment in such shares and propor- 
tions as husband and wife should by any deed in 
writing direct, not well ex^uted by appointment by 
the will of the husband, with a written indorsement 
thereon, made by the wife after his death, expressing 
her approbation ; nor would it have been better if toe 
wife had ratified it at the time ot the execution, it 
being revocable by the husbenl daring his life* 
Bushell v. Biishell, 1 Scho. & L.^ 96* 

Power to revoke uses substituting other estates; 
quwre, whether a substitution of equitable for legal 
estates, though a bad execution at law, is sufficient in 
equity, as where it is done by appointing under a 
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power, and declaring uses upon tlie appointment want of such appointment, &c. then in trust to transfer 
which are consequently mere trusts, ('ox v. Chamber- all such stocks to her executors or adininistratoi's. 

4 Ves. 63*2. After death a paper was found in her closet of her 

Money invested in trust for a married woman to pay hand- writing, by which she gave different sums to 
her interest fur life to her separate use, and after her different persons, but not signed or scaled by her, nor 
decease to such person, and subject to such powers, &c. attested by witnesses. Lora H. held, tliat the words 
as she should by any instrument in writing from time under her hand and seal, to be attested by two or more 
to time, or by will appoint (during her present cover- credible witnesses, are referriblc to tlie will, as well as 
. fupc ;) she cannot dispose of the principal at once by to the other writing ; and for want of the ceremony of 
deed, but a revocable act only. Sockelt v. Wray, scaling and attestation by witnesses, tins pa])Gr was 
.4 15ro. C. C. 483. Settlement, C. of. " not a gotid execution of the power. Itoss v. Faoer, 

Where a seal is retjuired by the power, an appoint- 3 Atk. 156. Held, that a stamp was equal to a seal 
ment among children without seal is bad ; as to sup- in the execution of a power which re(|uires sealing, 
plying the want of due execution of such a power for Spraiige v. Bernard, 2 Bro. C. (L 585. 
favoured objects, gimre ? M*Adam v. Logai9, 3 Bro. Baron and feme seised in fee, in right of the feme 
C. C. 310. by deed and line, settled the premises to the use of 

AVill made under a power, but not duly attested to the baron and feme for their lives, remainder ^ to the 
pass real estate, a good execution of the power quoad hrst, &c. son in tail, remainder to daughters in tail, 
the personalty. Duffy, Dahell, 1 Bro. C.C. 147. remainder to the husband and wife and their heirs. 
Power contained in a will, for the devisees for life, with power to the baron, during the joint lives of him 
whenrin possession, to cut down timber, as four trus- and liis wife, by his last will or any writing purport- 
tees, or the survivors or survivor of them should assign, ing to be his last will under iiand and seal attestfid 
allow of, or direct ; all the four trustees being dead, by three witnesses, if baron dies before his wife, to 
held, that the court would execute the trust by refer- cliarge the premises with 2000/. ; the like power (him fa- 
ring it to a master, to see what timber was fit to be Its mutandix) to his wife if she die first, to eliargc the 
cut down from time to time. Heioeti v. lletrett, premises with the like sum ; husband by will under 

2 Eden, 332. S. C. Ambl. 508. Will, Cult- his hand attested by three witnesses, but not se.'iled, 

smucTioN OF ; Pii. RnFERENrE TO Master. charges tMb premises with 2000/. held void, being 

An affirmative power must, be strictly pursued, but without a seal. Taylor v. Johnson, 2 P. W. 506. 
a negative one by way of restriction need not. Sec note, n/. 511. 

Chur^man v. Harvey, Ambl. 340. Power to appoint an use of land by deed or will ; 

Power for tenant for life to appoint to his wife for a will attested by two witnesses not a good appoint- 
life as a jointure, and the appointment is for ninety- ment, because in such caso ** by a will" must be in- 
hine years if she should so long live, is not a good tended, such a will as is proper to dispose*, of land ; so 
execution of power at law. Id. ih, though the W'ords are, or other writing in nature of 

Where a wife has a power to dispose of her separate a w-ill." Longford v. Kyrr, 1 1*. W . 742. 
estate, her disposition of it must be by acts strictly A, having a power to di.sposc of land with consent 
pursuing the power. Boss v. Kirer, 3 Atk 601. Bnr- of trustees, devises the lands hy her will ; this lieiiig 
nett y. Mann, 1 Ves. 157. Ilusu. Cc Wife, Se- without the consent of Uic trustees, is void. I f niton y, 
PA rate Estate. Simpson, 2 Vein. 723.' I*fcCh.439. Gilb. Eq. llcp. 

Power over land by deed or will ** duly" executed 115, 120. 
re(]uires three witnesses ; but where will is to operate by A devises freehold lands for a charity, but the will 
way of appointment, taking no effect from the statute, was not executed in the presence of thiee witnesses ; 
such defect may be cured in equity. IVilkes v. adjudged, the will lacing void as a will, it could nut 
Holmes, 9 Mod. 485. operate as an appointment within the statute of 

Piithcr tenant for life and two sons, article to charge 43 Eliz. Att, Oen, y, Barnes, 2 Vern. 597. Pro. 

with a sum for younger children after father’s death, (’h. 270. S. C. Gilb. Eq. Rep. 5. 

as he hy will duly executed sliould direct ; he directs But such a will may operate as an appointment 
by will with two witnesses only ; good execution of the as to copyhold lands, where there is a surremler to 
power, nothing passing from the father ; otherwise if the use of the will, they passing by tlie sun'eiider and 
by owner of the estate. Jones v. Cloughs, 2 Ves. 365. not by the will. Jd, Uf. 

Sed quare, see Belt’s Supplement, 360, A devises by will to which there are no witnesses, 

Will to pass lands by virtue of a pow'er, must be and afterwards makes a codicil, executed in the pre- 
cxccuted according to the statute of frauds. Dk, of sence of three witnesses ; the will is void as to the 

Marlborough v. lA. Oodolphin, 2 Ves. 76. land, and the codicil will not support it. Id. ib. 

Where a testator orders his money to be laid out in ^ 

, land in a particular county, and his trustees cannot ^ Mairied Women. 

purchase in that county, the court, after a convenient Husband and wife having a joint power to appoint 
time, will deviate from the strict terms of the trust, by formal deed over wife's estate, agree in writing to 
So, where trustees cannot purchase a freehold without sell it. Specific performance refused, as the agroc- 
great disadvantage, unless they take a college-holding ment was invalid against a married woman. Marlin v. 
with it, the court will dispense with the strict direc- Mitchell, 2 J. & \V. 425. Aoueemt. ; Spec. Perf. 
tions of the will. MaynU'aring v. Maynivaring, Injunction to restrain husband from preventing his 

3 Atk. 414. Perf. cy preb. wife’s solicitor and friends from having access to her, 

A power of revocation is reserved to A by any she being confined by dangerous illness in his house, 

writing under hand and seal, and of appointing new to enable her to execute a deed of appointment under 
ui^, by the same or any other deed: k, by liis will, a power in her marriage settlement, refused, it not 
without taking zny notice of power, devises to B : being proved that she had given instructions for such 
he^d, a good execution. Boseonmon v. Fowke, 6 Bro. a deed. Whether under any circumstances, such an 
P. C. 158. injunction would be granted, Qu.l Middleton y. Mid- 

By settlement beffte marriage 3000/. stock belong- dleton,' 1 J. & W. 94. Injunction. 
ing to the wife, vested in trustees, who were to A trust term created by a marriage settlement, to 
transfer one moietv to such person, &c. and for such raise a sum of money on the decease of the survivor 
uses, &c. as she siiould by her last will in writing, or of the husband and wife, in case there should be no 
other writing under hand and seel, to attested by issue of the maniage living at her death, and to be 
two or more credible witnesses, appoint, &c. and for paid as the wife, at any time or limes during her co- 
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verture, and notwithtstanding the same, by any d({ed 
or wrifinff, &c., should appoint or devise. I’he power 
cannot be exercised during widowhood, or a second 
marriage. Horseman v. Abbey, I Jac. & W. 331. 
Settlement,, (]. ofi 

Under a ^quest of slock, in tmst to permit a wo- 
man to receive the dividends for life for her sole and 
separate use, &c., and to pay tlie same into fier own 
jiroper hands, and that her mccipt and receipts sliould 
from lime to time be sufficient discharges j a sale by 
her of part of the dividends established. A bond Jtde 
sale of dividends of stock is not within the annuity 
act. Browne v. TAke, 14 Ves. 302. Annuitv Act. 

A , entitled to the interest of money fur life, with 
power of appointment as to the principal^ receives fur 
her support a part of the principal, and appoints to 
her husband ; the husband cannot claim bis part of 
the principal. Uandal v. llearle, 2 Anst. 363. 

JMouey vested in trustees, in trust for husband and 
wife successively for life, and remainder to the chil- 
dren, and in default thereof to such person as the wife 
should appoint ; a deed of the xvife, conveying this 
contingent interest, was established. Guise, Bt, v. 
Small, J Anst. 277. Conveyance. 

A woman being about to marry, enters into an 
agreement with the future husbami, (without seal or 
stamp, ) by which her property is settled upon the sur- 
vivor for life, with power to tlic wife to dispose by v/ill 
made after llu* marriage ; she then immediately makes 
a will, by which she gives her properly to the intended 
Jiusband j and afterwards (on the same day,) she mar- 
ries, the articles resting in agreement give the hus- 
band an equitable estate for life, but tlie will is re- 
voked (not being protected by the power) by the sub- 
sequent marriage, Ilodsflen v. Lloyd, 2 Uro. C. C. 
53*1. Will, who may make. 

A sum uf money in the public funds being given by 
will to trustees for the separate use of a feme covert, 
and to be subject to her appointment after her death j 
the wife made an appointment .of this money to her 
liushaiid ; and in bill filed by husband and wife 
against the trustees to transfer this fund, the court on 
examination of the wife, decreed the same accordingly. 
Frederick v. HarUcell, 1 Cox, 1.03. 

A wuiiian entitled to the trust of a rever.sion in fee 
of lands, reserves to herself, by articles previous to her 
marriage, a power of disposing of all her estate to such 
uses us she shall think proper. She afterwards makes, 
an appointment in favour of her husband and chihlrcn. 
This appointment was held good, althougli nb convey- 
ance of the reversion was ever executed. Wright v. 
JaL Cadogan, 1 Tiro. P.C. 486. 

A vyoman by marriage articles reserves a power of 
disposing of her present or any future estate, real or 
personal, by deed or will. A devi.se is a good execu- 
tion of her power, the legal estate being in tru.stees. 
Uevise to first and other sons, and in^efault to daugh- 
ters as tenants in common, and in default of such 
issue over, raises cross rcmaindci'S between the daugh- 
teiT*. Wright v. Englejield, Anibl. 468. S, C. 
2 Eden, 239. Will, CJ. of. 

Eeme covert having power to convey her estate after 
her death, conveys it by lease and release, to take eltect 
after her death ; she afterwards joins with her hus- 
band in levying a fine to difierent uses. The lease and 
release held to have no effect, and the fine operated, 
Brimhall v. Hall, Ambl. 467. S. C. 2 Eden, 220. 
not S. P, Fine & Recovery ; Lease & IIelease. 

Appointment pursuant to a power good, tliough exe- 
cuted by will of a feme covert. Burnet v. Mdutif, 
1 Ves. 166. Feme Covert. 

Bill by husband and wife, who had a power of ap- 
pointment for her separate use, submitting that tne 
subject of it should be applied in payment of bis debts, 
by mortgage and otherwise, for which a- decree passes, 
tuotamouiit to an actual appointment. The heir, there- 


fore, although in being at the time, and not made a 
party to the original suit, was not permitted to unravel 
the accounts taken under that decree, but only to sur- 
charge and falsify. Allen v. Papworth, 1 Yes. 163. 
See Observation on this case, 4 Ves. 138. n. ; and 
Belt. Supp. 88. Heir at Law ; Account, openino. 

M married E’s daughter; after some years the 
daughter eloped, and then E left by will 6000L in 
trust, to disuse of the principal and interest as his 
daughter should by deed or will appoint. M after- 
I wards met and took possession of Ins wife, when she 
agreed, that if M would permit her to live separate,'* 
she would pay him 1000/. aud settle 200/. per annum 
on him for life, and articles were accordingly executed ; 
on a bill^to set aside the articles, and that M should 
elect to take the 200/. per annum; decreed, that tho 
articles were a good execution of tlie power created by 
the will of E, and that M was not bound to elect. 
Moore V. Freeman, Bunb. 205. 3 Bro. J*. C. 378. 

If a wife lias a |K)wer to dispose of money in the 
life uf her hmsband, she may dispose of it bv a writing 
in nature of a will, though not so piovideif. Sawyer 
V. Blftsoe, 2 Vern. 329. S. (!. id. 244. 

Feme covert may, in life of husband, dispose of mo- 
ney saved out of her separate maintenance, id. 244. 

There is a diversity betw'ccu a nakcil power, and a 
pq^ver which flows from an interest, for where a baro 
power is given to a feme by will to sell lands, tlioiigli 
she afterwards marries, she may sell tho lauds, aud may 
I sell to her husband ; but Vhere a feme, upon a scttlc- 
I inent of her own estate, reserves a power whicii Hows 
from au interest, that power ought to he cxeiuitcd by 
the feme whilst sole, and yet it is said such power 
I ought to 1)0 taken lilieraily, tiiuugh formerly they were 
' taken strictly. Marq. of Antrim v. I)k, of Hacks, 
j 1 CMi. Ca. 17. S. C. 3 Salk. 276. 2 Frcem. 163. 

I Where a reversioner upon an estate for life made a 
settlement on herself for life, with power for her, being 
sole, to make leases for three lives in possession, and 
I she and her husband in the lifetime of the tenant for 
life made a leiise for- twenty-one years, habendum from 
the date ; it was held not pursuant to her power, for 
by the marriage, she put herself under the coiitiuul of 
her iiusbuiid. Id. 1 Ch. C. 17. In tliiscasc Ld. K. 
took a divei-sity between a naked |>ower and a power 
i which Hows from an interest. 

5/ Fxclusive and Illusory Appointment. 

Voluntary settlement of personal projicrty, in trust 
for such one or more of bis children, as the settlor 
shall appoiut. A ppointment to one child, exclusively, 
upon a siKTiet undci standing that that child shall re- 
assign a part of the fimd to, or in favour of a stranger. 
This appointment is a fraud upon Uie settlement, and 
void, not only to the extent of the sum assigned b^k, 
but in Bill by puridiaser for valuable conside- 

ration, without notice, under this appointment, dis- 
missed as against the person entitled iiiiJer the settle- 
ment in default of appointment, such person having 
also the legal estate in the fund which was the subject 
of the appointment. Daiibeny v. CocKburn, 1 Mer, 
(J26. Vi-.\n. ix PuHCH. 

Appointment of 2001. stock, tliougb a very unequal 
proportion of the fund, held not illusory. Butcher 
and Cooday v. Hutcher, I V. & B. 79. 

The question whether an appointment is or is not 
illusory, must bo fletcrmincd upon the circumstances 
of each case, according to a sound discretion; the 
power, however large the terms, heiti^ in some degree 
coupled with a trust ; but an er^ual distribution is not 
reeplired, nor any reason for the MMELuality, unless a 
share is clearly unsubstantial. I^io. 

Equitable jurisdiction upon illusory appointment, 
discretionaiy according to tlie circumstances. Bax v. 
Whitbread, 16 Ves. 16, 

Execution of a power of appointment among chil- 
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dren and grandchildren, by giving 100/. to one, 2400/. 
the residue of the fund to the only other object, esta- 
blished under the circumstances, the former being at 
time of appointment an uncertificated bankrupt, and 
other interests being given to him and his family by the 
instrument creating and executing the power, id. ih. 

Out of a fund of 2500/. appointment of 33/. 6x. 8d. 
to two cliildrcn, each, and the 33/. 6$. 8d. among the 
children of another child, (the power extending to 
their issue,) and 2400/. equally to two other children, 
the only oilier objects, establi^ied. Mocatta v. Lou- 
sathif 12 Ves. 123. 

Appointment of 55,000/. to one child, 1100/. to 
another, and 500/. among the others, seven in num- 
ber: Held not illusory. Ditkev.Sylvester, 12 yes. 126. 

Appointment of 100/. S. S. annuities to one child, 
and 2400/. the residue, to another, those being the only 
objects of the power: Held not illusory. Jiujcv, 
Jl kithretiti, 10 \'es. 31. 

Appointment of 200/. out of propcity of 20,000/. 
Held not illusory, though very unetiual. Butcher v. 
Butcher, 9 Ves. 382. 

A bavin" a power of appointment of 2000/. among 
younger children, having two sons and a daughter, his 
eldest son being an idiot, and the second sun having 
obtained a part of the surplus profits of the estate dur- 
ing the idiot's life, A appoints 1P99/. to the daugl^er 
and 20s. only to the second sou. This appointment 
illusory ; perhaps it might have been good, if the se- 
cond son had had a certain* pi'ovisioii aliunde at the 
time of the execution of the power. Lyeaght v. 
lioyse, 2 Scho. & L. 151. 

^ttlement upon such cliild or children as father 
should appoint : appointment excluding one, esta- 
blished. Keiixcorlhy v. Bate, 6 \'es. 793. 

Under/CUch a jiowcrto appoint among several sub- 
jects, each must have a share, and by the rule in 
eriuity as to illusory appointments, a substantial share, 
unless a good reason apjrcars, as another provision by 
the iierson executing the power, not from any other 
quarter. Under such a power an appointment of a 
fuird, nearly 1900/. among tiiree chihlren the objects, 
10/. to one, 50/. to another, and the remainder to the 
third, all having other provisions u/iff/ide, was set aside 
as illusory. Kvidence that an appointment was im- 
properly obtained, lieing executed by a will regularly 
proved, was rejected. Kemp v, Kemp, 5 Ves. 849. 
Evidencl. 

Power to appoint to the use of such child or chil- 
dren, &c. an appointment to one or more, good. 7(/.857. 

\\)luntary bond to pay to and among all such child 
or children of A, in such parts, 5 lC. as the obligor 
should, by deed or will, appoint, and for want of ap- 
pointment, and as to what should be unapjwinted, to 
and among all such child or children of A as might 
survive the obligor. Appointment by will oi^tlic whole 
fund to one of six children, established. WoUen v. 
Tanner, 5 Ves. 218. 

An appointment by a father not illusory where he 
gives other provisions to the object excluilcd. /.oMg 
V. Long, 5 Ves. 445. See Spencer v. Spencer, id. 368. 

Apixiintmcnt giving very small shares to some of 
the objects, set aside as illusory. Spencer v. Speucer, 
id. 362. 

Hut the rule as to illusory appointments i.s not to 
be applied where a sufficient reason appeal s upon the 
face of the appointment, perhaps not between parent 
and child, if clearly proved. ,, Id. 368. See Long v. 
Lang, id. 445. 

Trusts in marmge articles to pay certain funds, the 
property of the wj^e, to all and every her child and 
children, in such pa^, &c. as she should by will give, 
&c. and for want of such gift, ficc. to all and every her 
child and children, part and share alike, and for want 
of -such issue, over. By her will she gave ten guineas, 
part of the fund, to her eldest son, declaring that he 


was otherwise provided for by the will of his uncle; 
and the remainder she gave to all her other children, 
naming them, equally, with survivorship in case of 
the death of any during minority, and befoie rerVipt 
of his, her, or their shares ; *und in case of the 
death of her eldest son before he comes to the pos- 
Mssion of his uncle's fortune, she gave her second son 
only ten guineas. The only provision of the eldest son 
was a remainder in tail after the life estate of his fa- 
ther, who survived his wife. The court was of opinion 
first, that children illegitimate, being born after elope- 
ment, and no access, clearly could not take ; secoiully, 
that a share appointed to a child who died in the life 
of her mother, lapsed ; but the case was determincil 
upon the third point, that under the circumstances the 
appointmclit of ten guineas was illiLSory, and, there- 
fore the whole was void, and the fund was distributed 
among the surviving children and the representative of 
the deceased child; the interest vesting on the birth, 
liable to be divested only by apimintment. I 'anderzee 

Acton, 4 Ves. 771. 

Under a power to appoint to and among several 
persons, each of the objects must have a part, but a 
court uf law will not enter into the amount of the 
share appointed, id. 785. 

Under .i power to appoint among all children, if 
part is well appointed to some, leaving a share not il- 
lusory, w|iich is afterwards ap)x)inte(l so as entirely to 
exclude one, the last appointment is void. Wiliuni v. 
Piggott, 2 Ves. J. 354. 

Testator, under a power to appoint among children, 
appointed to the husband of a daughter fur life, and 
if she survived him, to her for life, and having ad- 
vanced her in marriage, recited that as a reason for 
giving her a small share ; tins is not illusory. Bris* 
tow V. Warde, 2 Ves. J. 336. 

Gift to A and his issue, to be divided among them 
as he thinks fit, the issue have an interest in all events, 
and A has no authority but as to the proportions ; if 
no appointment, equally. Where to be divided among 
issue, tlie proportion must not be illusory. JUwkley 
V. Mawbey, 1 Ves. J. 150. Will, C. of. 

Power to appoint in shares, as P should think 
proper, not exceeding estates tail ; he appoints to two 
of his children, one acre for life, then to fall into the 
residue of the estate, which he gave to his second son 
for life, with remainders over. This execution of the 
ower is illusory and bad. rwklington v. Baune, 

liro.C.C.450. 

lievise of all to wife, that she might give her chil- 
dren such fortunes as she should think pro[>er or they 
deserve, there being five children, and the eldest being 
provided for, an appointment of a guinea to him and 
the rest among the other children, was lield a good ap> 
pointiiJcnt. Burrells •Burrell, Anibl.660. Will, (J. up. 

Power to appoint among children, each must have 
a part, not illusory nor reversionary ; but a particular 
interest, as for life, may be given to one. Such a power 
will not extend to grandchildren, nor can a discretion 
be given to another to apimitit. But though that 
would be void, it would not devolve on the court, 
which is only where the power is well created, but by 
accident cannot bo executed by tlic party. Alexander 
V. Alexander, 2 Ves. 460. 

Power of appointment by mother may be unequally 
distributed, but not so as to be illusory, unless there 
is a great misbehaviour. Maddisons. Andrew, \ Ves.69. 

A father has a power to appoint a certain sum for 
the advancement of his younger children ; ho has se- 
veral children, and devises the whole sum to one of 
them, reciting that the rest were otherwise provided 
for by their grandfather. This is not a good appoint- 
ment. Menyey v. Walker, Forres. 72. 

If a man gives his wife power to divide his estate 
amongst his three children, she must doit equally. 
Astry V. Astry, Prec. Chan. 256. 
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A man gives legacies to his children to be paid at 
twenty-one or marriage, and if any of tliem die Ijcfore 
twenty- one or marriage, the legacy of such child to be 
dispo^ of to one or more of the children then living 
in such manner as hiS wife, whom he made executrix, 
should think fit. One of the children died under age 
and unmarried ; the mother appoints the whole legacy 
of such child to one of the other children : a good ap- 
pointment. Tfiomasw, 2'hamas, 2 Vein. 513. 

Where an executrix has a general power to distri- 
bute a sum of money amougst children at discretion, 
an unreasonable or indiscreet disposition may be con- 
trouled by a court of equity. Id, ih. 

A directs his lands shall descend to his three aaUglt- 
ters in such shares and proportions as his wife, by 
deed, shall appoint. She makes a very uneiiual dis- 
tribution ; whether equity Vill relieve against it. Wall 
V. Thurlmrne, 1 Vern. 355. Will, C. of. 

Personal estate devised to the wife, upon trust not 
to dispose thereof, but if for the benefit of her children; 
she. by will, gives 5s. only to one child ; decreed the 
estate to he divided equally. Gibstrn v. Kinven, 

1 Vern. 66. 

6. When an Interest is gioen. 

A testator makes a general devise of all his lands 
in nine parishes ; in five of them he had onlf lands in 
fee ; in three others he had only lands over wliich he 
had a power of appointment ; in the other he had 
lauds in fee. and also lands over which his )M)wer ex- 
tended: all the lands pass by his will, except the 
lands in the latter parish, which were subject to his 
power. I^apier v. Napier, 1 Sim. 28. Wit.l, C. of, 

WHAT PASSKS. 

A and liis wife, and H and C, having a joint power 
of appointing certain lands which, in default of ap- 
pointment, stood limited (subject to a life interest re- 
served to C in part of them), to A in fee, by lease and 
release. Ijeiiig a settlement made in contemplation of 
the marriage of B, granted, bargained, sold, released, 
conveyed, directed, liniitcil, and appointed the pre- 
mises to M. to hold the same to him and his heirs, to 
the old uses, until the marriage, and after the mar- 
riage as to certain parts of the lands to the use of A 
and his wife during the life of the longest liver, to be 
in bar of her dower ; and as to other paits to the use 
of A for life, and the use of C for life respectively, 
remainder to the use of M during the lives of A and 
his wife, and of C respectively, in order to preserve 
contingent uses, remainder to the use of B and her in-« 
tended husband, during the life of the longest liver of 
them, remainder to the use of M, to support contin- 
gent uses ; remainder to the use of M for a term of 
500 years upon certain trusts, remainder to the use of 
the first and other sons of the marriage successively 
in tail, remainder to tho use of the daughters in tail, 
remainder to the use of A and his heirs. Held that 
the release operated not as an appointment under the 
^wer, but as a conveyance of the interest ; and there- 
fore. that the legal fee did not vest in M. Wynne v. 
Griffith, 1 Russ. 283. 

iicnowal of a college lease by tenant for life, with 
a power of appointment in her own name and at her 
expence, has not the effect of an appointment in her 
own favour ; and therefor^, by the death of the ap- 
pointee in the life of the tenant, there will be a result- 
ing trust by lapse for the representative of the author of 
the power. Brooktnan v. Hales, 2 Ves. & B. 45. 
Rxsultino Trust ; Lease, Renewal of. 

Husband having power of appointment paramouaTj 
to right of dower, in default thereof, to himself for life; ' 
remainder to his right heiis, if the power could have 
effect, yet a purchaser taking by a conveyance, adapted 
to pass the interest in the estate, as a limitation in 
fee, was held to Uike in that way, not by way of ap- 


when void in equity* 

pointment, and therefore, subject to dower. Maundrell 
V. Maundrell, 7 Ves. 567. See this case further, 
10 Ves. 246. Vendor & Puhch. ; ])ower. 

An express estate for life, with a power to dispose 
by will, does not give an absolute interest, so as to 
preclude the necessity of executing the power. Reid' 
y.Shergold, 10 Ves, 370. Will, C. of; £staik 
FOR Life ; Power. 

A, haying both a power and an interest, the 
estate Wing conveyed to such uses as he should ap- 
point, and in default of appointment to him in fee,.- 
conveys by lease and release, using also words of ap- 
pointment ; deed ojicrates as a conveyance of his in- 
terest, not as an execution of his power, especially if 
the efibctiof the latter construction will defeat tlic ob- 
ject. Cox V, Chumherlain, 4 Ves. 631. 

Testator gave 1000/. stock to a married woman 
for her separate use, and wliciicvcr she should die, to 
be absolutely in her own power to dispose of by will 
or writing purporting to be her will, to any person or 
persons, purpose or purposes, she should think proper, 
but in case of failure of any such lUsposiiion or ap- 
pointment to go over : this is not a power, but an 
absolute gift, qualified only to exclude the husband, 
upon the death of his wife ; therefore it passed by 
general words in her will. Hales v. Marjrerunu 
3 Ves. 299. Will, C. of. 

Where person having particular estate, and also a 
power, makes a disposition containing woixls both of 
appointment and conveyance, it shall not ojicrate as 
an appointment, and also as a conveyance against the 
intention of the party executing the instrument. 
Langleii v. Brown, 2 Atk. 199. 

A trust is limited to A, his heirs, and assigns, or 
to such ;ls he or they may appoint : A devises these 
lands by a will, attested but by two w'itnefeses; tho 
will void, and shall not operate as an appointment. 
Wagftaff, V. Wagstaff, 2 r. W. 268. Will, Exe- 
cution OF. 


7. When void in Equity, 

Devisees in trust having tW legal estate, with a 
power of leasing, in possession. Until the cestuique 
trusts attained twenty-one, leases not conformable t«x 
the power held void in equity, and not confirmeil 
by acceptance of rent. Bowes v. East London 1 ra- 
ter- works Comp,, I Jac. 324. Lease, Confir- 
mation of. 

Payment of a valuable consideration by a person 
not having the legal estate, and not being an object of 
tho power, cannot sot up an invalid apjiointment iu 
favour of such purchaser. Daubeny v. Cockburn, 

1 Mer. 638. Vendoh & PuRcii. 

Secus, where the power is unlimited as to its ob- 
jects, anti *the appointment is only impeachable on 
the ground of its being voluntaiy. Id, ib. 

Agreement by one of the objects of a power, to re- 
turn part in consideration of an appointment in its 
favour, is a fiaud in the appointee as well as in the 
appointor, both on the other objects of the power, and 
on the party who is to take in default of appointment. 
Id, 644. Eraud. 

iiecus; where tho appointee is not privy to the 
corrupt agreement. JI, ib. 

Father, tenant for life, with a power to appoint the 
fee among his sons, in such shares as he pleased ; by 
one deed, upon the comipg of age of his eldest son, 
appoints the fee to him ; ^ a second deed, dated two 
days after, the son is mude to joift Jhe father in a 
mortgage, to secure a debt due by j^fathcr ; and by 
a third d^, dated the next day, the son is made 
tenant for life of the equiW of redemption, with re- 
mainder to hb issue in tail male,' reversion in fee to 
the father, and an additional charge for the younger 
children of the father, is created. On bill by the son 
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of the appointee, to l»e lelieved from the additional 
charge and mortgage* hold, first, tliat the deed so far 
as it charged the additional sum for younger children, 
was good, but the limitations void, and the excess cor- 
rected ; secondly* that the iBortgage was a fraud 
upon the power* the iather deriving a benefit to him- 
self* and declar^ void* the mortgagee having notice 
pf it. Valmer v. Wheeler, 2 Hall & H. 18. 

' V ■ £c|uity will riot relieve against a contract entered 
into by a child* with a parent, for an appointment 
from him ; and a purchaser from the parent* with no- 
tice of the fraud* will be affected with it. Id. 30. 
Vamknt & Cini.n ; Motice ; Vend. 6c Purch. 

'I'houQfh a party is not pcrmiltcd to execute a power 
for his own benefit* and the objection cannot \ e waived 
by a party participating in the benefit as against other 
interests, the court will not act against the title U|)ona 
more suspicion tiiat a transaction was of that nature* 
appearing fair both upon the instruments and the nb- 
stra(*t, viz. purchase under the execution of a power 
of appointment by a father, subject to estates for life, 
in him and his wife, in favour of their son, all three 
joining and receiving the money; tlie fairvaluc which 
IS presumed to be received according to their interests 
in the estate, and the puichaser not bound to sec to 
the application. M*Quevn v. Farijiihar, 11 Vcs. 
4b/ • c> 

'J’he court will not execute a power given by the 
testator to trustees, to continue his charities* or to give 
any others they should tliink fit. f'nx v. Bassett, 
3 Ves. 155. (bi viiiTY. 

Power of jointuring cxccutwl in favour of a wife, 
but with an agreement that, a wife should only receive 
a part as an annuity for her own benctit, and that the 
residue should be applied to the payment of the hus- 
band's debts ; held a fraud upon the power, and the 
execution set aside* except so far us related to th.e 
annuity, the bill containing a submission to pay it, 
and only seeking relief against the other objects of the 
appointment. Alrt/n v. Befchier, 1 Kdcn, 132. 
Pit.^rn. 

A, by marriage settlement, is tenant for life, remain- 
der to trustees* to raise 4000/. for younger childrens* 
portions, as A should appoint, remainder to his first 
and other sons in tall. A appoints the 40001. amongst 
his younger children* and particularly 260G1. iheieof 
to H, his second son. The eldest son dies six years 
afterwards, whereby H became eddest son, and entitled 
to the whole estate after his father's death ; and there- 
upon A innkesa new appointment of the 20001. to one 
of his daughters, llccrecd* the last appointment to 
take place* the first being made to H upon a tacit or 
implied condition* that lie should not becomn the el- 
dest son. Chadu ick v. Do/eman* 2 Vern. 528. 

8 . rartial }b,ecution, and at u’hal Time Power may be 
eiecuted. 

^ A power in a settlement to raise a portion for a 
younger child at such time as the parent should direct* 
he directs it to be raised when she is fourteen* and 
she dying, files his bill for it as her administrator; the 
portion shall not be raise/l for the father. Uimhin- 
hntlic V. .Seymour, 1 13ro. C.C. 395. Hoi*. i ion, when 

JIAIMIAIILE. 

AVlu :rc there was a joint power to husband and 
wife, of appointing a sum of money among children, 
with j|>6wcT, ill debiult llicrettf, for the survivor to ap- 
- j[Hdnt; a partial execution by TOtb of the original power, 
;-was held to pievont the execution of the secondary 
, power by the wife who survived. iSimpson v. Paul, 
2 Kden, 34. Hu'sn. & Wii j:. 

Power to husband and wife to charge a tcim in 
lands* with sum or sums, not exceeding 200/., for 
their daughters A and Ji, as the husband and wife 
should apiHiint* and in failure of tlicir joint appoint- 


ment, as the survivors should appoint* witli interest 
from such time as the term should commence in pos- 
session, and not before. The term was not to com- 
mence in possession until after the death of the sur- 
vivor. The husband and wife* in execution of the 
power* direct the 200/. to be equally divided between 
tlic two daughters, six months after the decease of 
the father and mother; .and if either of them die before 
payment) or the money become due* then the share 
of her so dying to be laid out for the benefit of her 
executors ; one of the daughters died after the appoint- 
ment, anrl before the time of payment : Held* a good 
appointment to the daughters tnemsclves* but the ap- 
pointment to executors is void ; but as one of the ap- 
fiointees died before the time of payment, her share 
sinks into the estate. The joint appointment having 
appointed the whole, the share of the daugiiter who 
died is not subject to any further appointment. Bnrwn 
V. Nishett, 1 Cox, 13. 

A power of appointing a fee may be executed at 
scvetal times, viz. at one time to pass an estate for 
fife, and the fee at another. Boveu v. Umilh, 1 Vein. 
85. 2 C h. Ca. 124. S. C. 

9. Excessiop, Kreeution tf. 

See Pow'FRs, VI. 

Cl 

Appointment void as far as it exceeds the power* 
viz. to grandchildren under a power to appoint to 
children. Biiicher and Oooday v. Butcher, 1 V.& H. 
79. 

The donee of a power cannot appoint to any per- 
sons, not the objects of the power. Palmer v. Wheeler, 
2 Hall & H. 27. 

Kxecss in the execution of a powetr* if capable of se- 
paration* will beconected. /d.'28. 

Marriage articles carried into execution by limiting 
estates in strict settlement to A and H resp(*ctively, 
with cross reiiiainders between H and tliu issue of A* 
with power to A to appoint latler's estates among his 
children. The will of A rcferiiiig to the estate* but 
not to the power, declared a good execution of llic 
pow'er to the extent of limiting estates tail to the chil- 
dren* the excess lelbrmed to cflectuate the general^ 
intention of the articles. Ditlou v. Dillon, 1 Hail 
H* 77. MAiti(TAf;K Aimcj.Es. 

Excessive appointment under power is void as to 
excess only ; viz. to grandchildren under power to 
appoint to children. Batcher v. Butcher, 9 Ves. 382. 

• When a power is exceeded in the execution* in 
order to reject the excess* and let the appointment 
stand* the court must see distinctly what the (Mirson 
executing the power* had in view, and lie satisfied 
tliat if he had rightly understood the extent of his 
power* he would so have executed it. Hamilton v. 
Hoyse, 2 Scho. & L. 315. 

A settlement was made in pursuance of articles 
previous to the marriage, to convey to the use of the 
husband for life, remainder to the wife for life : re- 
mainder upon trust to convey iiutci and amongst all 
or any of the children* in such ])arts and pro])urtions. 
Cite, as the husband and wife* or the survivor, should 
by deed or writing* with or wilhoui power of rcv(;ca- 
tion* or by will, appoint, and in default of appoint- 
ment* to the first and other sons in tail mule ; re- 
mainder, subject to trusts tliat failc^d, to the heirs of 
the husband. A joint appointment by deed* subject 
to a proviso for revocation and re-appointnieut by the 
husband and wife, and the survivor, was hold well re- 
voked by the wifesurviving ; and by thesame deed, a re- 
apfjointnient to the daughter and two sons successively 
for life* with remainders in tail to the grand-children, 
and the ultimate remainder to the daughter in fee* 
was held void for the excess beyond the power, viz. 
the estates to the grandchildren, and the ultimate 
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limitation upon them to the daughter, and the prin- 
ciple of pres is not applicable ; all beyond the 
life-estates of the children, thereforn, shall go as in 
default of appointment. Brudenel v. Ehoes, 7 Vcs. 
382. 

An appointment exceeding the power by a limita> 
tion to objects not within the i)ower, is void as to the 
excess. Crompe v. Barrow, 4 Ves. 681. 

Father, having power to appoint among children, 
and purchasing the share of one. cannot by appoint- 
ment entitle himself to more than the share ot Uiat 
child in default of appointment. Smith v. Ld. Canute 
>iy/.. 2 Ves. 714. - 

The doctrine of cy pres does not apply to personal 
estate, therefore, where, under a power to appoint 
personal estate to children or issue, an appointment 
IS made to a son for life, then among all his children, 
if none, to him, his executors, &c., the limitation to 
his children, being void be€;ause not retained within 
the legal bounds, cannot be made goodeyprss. Rout- 
ledge v. Dorril, 2 Ves. J. 357. 

By articles the wife’s fortune and an equal sum 
advanced by the husband were agreed to be settled 
for the husband for their joint lives ; and if he should 
die first, leaving issue by her, for her for life ; after her 
decease, as to the capital, in such manner as he should 
appoint ; in default of appointment to be divided 
0 ([ually among the issue at twenty-one witfiout main- 
tenance, and survivorship. After marriage in pureuance 
of the articles an estate purchased with the fund was 
settled upon the husband for the joint lives of him 
and his wife, remainder to trustees to preserve. &c., 
remainder, in case of his death first, without issue, to 
certain uses, reinaioder in case of his death first, leav- 
ing any child or children, to the wife for life, rc- 
inainder to all the cliild or children in such shares as 
tlie husliaud should appoint, for want of appointment 
equally in tail, with cross remainder, remainder to 
the heirs of the husband ; children only are the objects, 
and an appointment to a cliild for life, remainder to 
his children as he shall appoint, is an excess of power, 
and tlie doctrine of ry pres, by giving the child an 
estate tail is not applicable, but the appointment is 
void for the excess only, and what is ill-appointcd 
goes as in default of appointment. Bristow v« fi' arde, 
2 Vcs. J. 336. SEn’r.EMJiNT, C. of. 

Under a power to devise among children, the testa- 
trix gives to A, one of the children, for life, re- 
mainder to trustees to preserve contiiigciit renmindcis, 
I'cmaiuder to first aud othci sons, 6lc., remainder 
to U, another son in the same way ; tpm re, whetho^ 
the excess being void, the power is null, and the heir 
at law shall take, or the sons should take successive life 
estates as good under the power, or whether, to main- 
tain the general intent, tlie sons shall take estates tail? 
Griffith V. Harrison, 3 Bro. C.C. 410. 

A jmwer to appoint among children does not ex- 
tend to grandchildren. The appointment being bad 
under the power, the party taking benefit of it not 
obliged to make satisfaction out of the personal estate 
which he took under the same will. Robinson 
llardcastle, 2 Bro. C. C. 344. Granochildbex. 

lestator having a power of appointing lands to 
such of ids sons, in such shares, and for such estates, 
and with such limitations over as he should think' 
proper (in default of whose appointment the lands 
were to go to his first and other sons in tail male suc- 
cessively) appointed them by will to A his eldest son, 
for life, remainder to the finst and other sons in tail 
male successively ; remainder, subject to a charge of 
1000/. to the testator’s daughter, to B and his 
second and third sons, for their lives, as tenants in 
common, with several remainders in tail to their issue. 
J*er Yelverton C. J-, the charge of 1000/. is void, 
and B and C, having several other devises and be- 
quests made to them by the same willj are aot bound 

VUL. It. 


to make their election on the testator's death, nor to 
confirm the charge, when the remainder to tliem vests 
in possession. Stewart v. Henry, Vern. & Scriv. 49. 
AVill, Flection. 

Power may be good and bad in part, and the excess 
only void where the execution is complete, and the 
bounds lictwecn it and cxqpss clear. Aleiander v. 
Alexander, 2 Ves. 644. 

Where there. has been an excess in the execution 
of a power, it is void quoad the surplus, but good 
within the limits of the power. IJerrey v. Hervey, 
1 Aik. 569. Vide Poirv v. Brown, Nels. 87. 2 Ves. 
644. P«/m«r v. Whecleri2 Ball Sc B. 27. 

Devise to A, the testator’s wife, and then to be at 
her disposal, provided it be to any of his children, 
gives an estate for life with a power to dispose of the 
fee. And where such devisee with an after-taken 
husband did by lease and release and fine, convey 
the premises to a trustee and his heir, to the use of 
the wife for life without impeachment of waste, re- 
mainder to her daughter by her first husband and the 
heirs of her body, remainder to the son by the first 
husband and his heirs, tins adjudged a good execu- 
tion of the power, 'romlinson v. Dightou, 1 P. W. 
149. S. C. Salk. 239. 10 Mod. 31. Com. Hep. 194. 
Will, C. of. Estate for Life. 


10. Defective Execution, when supplied. 

See also Power, I. 1 1. 

The defective execution of a power aided in favour 
of an eldest, against younger children, also provided 
fur ; probate helil not to be conclusive, ])i'uuf that 
instruments, so far as they aflect real estates, arc of a 
testamentary character. Jlume v. Hundell, 6 Mad. 
331. 

Defective execution of power by wife not supjdind 
in favour of husband. Miwdie v. Ueid, 1 Mad. 516. 
llt'sn. & W’'iFE, 

Though equity will, in certain cases, aid a defective 
execution of a power, the want of execution cannot 
be supplied, even fur creditors. Holmes v. Coghill, 
12 Ves. 206. 

Power of appointment among three persons, exe- 
cuted by a transfer of one third to one under an order 
on petition, stating, that the person having the power 
was desirous that the fund might be ec^uailY divided ; 
that person dying without any farther execution, the 
court gave the two reiuainiug ihinls respectively to 
aiiuilier of the objects, and to the administratrix of tiio 
third, who was dead, but had survived the peixon 
having the power. Forlescue v. Gregor, 5 Ves. 553. 

Under a jmwer for raising portions for younger chil- 
dren, an* appointment by a charge confined to the 
particular event of four or more, was not extended by 
implication from general words in a subsequent part 
of the deed, providing for the case of no appoint- 
ment. Mosley V. Mosley, 5 Ves. 249. 

Where testator refers to a power, but does not 
legally execute it, but has other estates to which the 
will can apply, the defect of the execution cannot be 
supplied, though where he could not make the gift, 
but by virtue of the power, he shall be supposed to 
have intended to execute it, and therefore the defect 
shall be supplied. Lowson v. Lowson, 3 Bro. C.C. 
272. 

A court of equity will not, against the reversioner, 
reform a lease executed under a power, where it con- 
tains covenants not warranted. Wimn v. Sandharn, 
3 Swan. 685. Lease, Reformation of; Juris- 
diction. 

Where a power is reserved to be executed by deed, 
in the presence of three witnesses, it is by marriage 
settlenient executed ; but the deed is attested by only 
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two, this shall be supjtlietl. JVttile v. Fagel, 1 Bro. 
(i. C. 3ti4. J’or tlio imlgincnt vide, S.C. I Cox, Ch» 
Ca.74. 

A pov;cr to be e.\cf*uteil by writing, in the presence 
of three uiinesscs, it iseNeoiited in eonsuleration of 
niarriajjp, in tin* pnvoiire of two witnesses only : this 
deftviive I'xeeution shall Iw snppUcil. id. 368. 

Defecjive execution of a po>\er refused to be sup- 
plied in favour of a natural son against persons claim- 
iri'j uudera subH'<|iient valid execution of it. Brwm- 
iniu V. //.!//, ‘2 Kileii, * 2 * 20 . S. C. Ambl. 467 . Bas- 

TAUn. 

Defective execution of power decreed in favour of 
valu.il)le consideration. iVitkie v. //o/nie, Dick. 165. 

Timci to make provision for children by t^ced, is 
well executed by will, A'miVcZ v. Sneed, Aiubl. 64. 
S. C. ( hiwp. 264. cited. 

A wife, 111 the event of her surviving her husband, 
and not having younger children, had a power to 
ilispose of 4001)/. by deed or will, executed in the pre- 
sence of thi-ec witnesses ; and this sum was a charge 
on the real estate of the husband. Before her secoucl 
marriage, she, by articles executed in the presemee of 
two witnesses onl}^ appointed ‘2000/. out of the 4000/. 
to he for the use of licr intended husband, and the 
remaining 2000/. she dispo.sed of hy will, but did not 
execute it in the pieseucc of three witnesses : lIcU'., 
that the articles were a good appointment of the 2000/. 
for the benefit of her second liusband ; for though the 
appointment was inaccurately and informally ex- 
piesscil, yet being executed for u valuable consider* 
atioii, equity will supply tlie defect ; hut the will, 
under which the 2000/. was given, being a voluntaiy 
disposition, and not pursuing the power, was held a 
void appointment, and tiiu 2()00/. sliall sink into the 
real estate. Serghon y, Sealu, 2Atk. 414. S.C. 
9 Mod. 370. 

By a sun's marriage scltlcment, lands were settled 
on father for life, with a power for him to make a 
jointure of such lands as he thought prosier, not ex- 
ceeding 600/. per annum ; remainder to the son in 
tail, remainders over. The father afterwards, on his 
second marriage, conveys an estate of 900/. per an- 
num to trustees, in trust to pay 200/. clear as pin- 
money to intended wife, and if she survive him, to 
pay her 300/. per annum for her jointure. After mar- 
riage, hy a secoiul deed, he gave her another 300/. 
per annum char, as a further jointure. Byathinl 
deed, as fuithcr provision for the wife, he conveyed all 
the same lands to same trustees, to raise the further 
sum of lt)0/. for pin-money, and the neat sum of 
600/. per annum as a provision for her in case she 
survived him, in bar of all other provisions before 
made ; and ho theteby declared that it was the inteii- 
lioii of that deed, and of the preceding ones, to secure 
a Joiiittirc to his then wife, not exceeding 6fl0/. The 
son and trustees were decreed to convey a jointure 
not exceeding 600/. per annum, subject to taxes, re- 
pairs, &.C. three}! v. Iferve}!, 1 Atk. 561 . 

Bquity will supply the defective execution of a 
power, as well in the ease of younger chihlren and 
a provision for a wife, as in favour of purchasers or 
creditors; and where such provisions are intended, 
their being voluntary is no impediment. It lias been 
said, that a wife or child applying for aid in the defec- 
tive execution of a power, must be wholly unprovided 
for: but that is not the right rule, for by the invari- 
able and projier mlc, the ^urt considers a husband 
or father the most f:ompetent' judge what is a reason- 
able provision ; yet wheie a wife has not the provision 
stipulated for her by her jointure, she shall he coh- 
sider&l as wl.olly unprovided for, and according to 
the rules of equity, shall be aided in rariying a defec- 
tive provision into execution, id. 563. S.C. 9 Mod. 
225. 

Imperfect execution of power to jointure by articles 


completed by words of request in a codicil. Venton 
v. I enuni, Ambl. 3. 

Equity aids a defective execution of a power, if for 
a valuable consideration, and this against a remainder- 
man, or one not claiming under'the power. Cotter 
y.hiyer,2P.\y.G23. 

Whcie there is a power to declare an use by writ- 
ing attested hy three witnesses, and such use is de- 
clared hy a writing only attested by two, if for a va- 
luable consideration, equity will help it. Id, »/;• 

Husband has a power to make a jointure to his wife 
by deed ; he docs it by will, and sho has no other 
provision, cf|uiiv will make this g|K>d. Toilet v. 7o/- 
/f£,2P.W.489. 

A tenant for life, with power to grant leases for 
twenty-one years, or three lives, agrees to grant a 
le.isc for thirty-one years : held, that he is only bound 
to grant such a lease as is warranted by the power. 
/lyi-MC v. Acton, I Bro. P. C. 186. Spec. Panp. ; 
Tenant fou Tiiru. 

If a man hy will empowers his wife to dispose of 
his piirsonal estate, with the consent of Iho trustees, 
the wife, without such consent, cannot by her will 
devise it ; and tlierefnre the husband, as to that part, 
died intestate. Sympson v. Huntsby, Free. Chan. 
452. Wij.L, C. OF. 

A, tenant for life, remainder to his first and other 
sons in tad ; remainder to B for life ; remainder to 
his first and other sons in tail ; remainder to C, with 
a power to B, after A's death, without issue, to make 
a jointure. B married in the life of A, and before 
marriage (‘ovenanted to make a jointure, and to exe- 
cute liis pow'er when in possession. A died without 
issue, and B survived, but died without making a 
jointure. IVs widow brought a bill against C, to 
have a jointuie made, because B, surviving A, might 
liavc executed his power, and might have covenanted 
so to do : decreed. Alford v. Alford, Gilh. Eq. Rep. 
167. JoiNiuiir. 

Delective execution of power aided. Goading v. 
Goatling, 1 Eq. Ab. 342. 

Tenant in tail, with power to make a jointure, 
dies befuFC execution, without issue ; remainder-man 
makes a jointure to his wife ; administratrix of his 
first wife brings a bill for an ac'count of the profits 
agreed to he settled: bill dbmissed. F.lUot v,llele, 
IVem. 406. 

If a man makes a settlement of his estate on his 
eldest son in tail, with a power by deed or will under 
seal, to charge the lands with any sura not exceeding 
JOO/. and he prepares a deed and gets it engrossed, 
by wliich he appoints the 500/. to his younger child- 
ren, and dies txsfore it is signed or scaled ; yet this is 
a good execution of the power, the substance beiug 
performed. Smith v. A$hton, 1 Ch. Ca. 264. Ca. 
Temp. Finch. 273. 1 Freem. 308. 3 Kcb. 551. 
3 Salk. 277. S. C. mentioneil as a will. 


1 1 . yon~Execution, 

See also Power, 1. 10. 

Powers must be expressed, not implied, and are 
construed strictly : though defective executions are in 
certain cases supplied in equity, the want of execution 
cannot. Hixon v. Oliver, 13 Yes. 114. 

Jlecree for raising money under deed of appoint- 
ment, though the only copy produced appeared not 
executed, upon recitals of it in two settlements as a 
subsisting efifcctual deed, and evidence from books of a 
I deceased solicitor of charges for the preparation and 
I execution of it. Sidpwith y, Shirley, 11 Yes. 64. 
Evidence. 

Non-exccution of a power is where nothing is done ; 
defective execution is where l^ie has been an inten- 
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tion to execute, and that intention sufficiently de- 
clared ; but the act declaring; tlie intention is not an 
execution in the form prescribed. Situmnon v. Brad- 
street, I Scho. & L. 63. 

The court cannot 'execute a mere power, but will 
execute a trust which fails by the death of the trustee, 
or accident. Brown Higgs, 8 Vcs. 570. Juris- 
diction; Trust. 

Power, which by the will the party is requiied to 
execute as a duty, he is a trustee for the exercise of it, 
and has no discretion whether he will exercise it or 
not. The court adopts the principle as to trusts, and 
will not permit his negligence, accident, or other cir- 
cumstances, to disappoint the interest of those for 
whose benefit he is to execute it. Id, 574. Jd. ih. 

The want of execution of power cannot be supplied, 
though a defective execution may. Holmes v. Cog- 
hill, 7 Ves. 499. 

Power unexecuted is not assets to pay debts. Jd, ih. 
Asseis. 

Testator deviscil a freehold estate to his wife for 
her life, and then directed that she should disjMise uf 
the same amongst the testator*s children by her at 
her decease, as she should think proper ; the wife 
made no disposition of the estate : the children took 
no interest in tiie estate under tlic will. Ct-osslhig v. 
Crossling, 2 Cox, 396. Wit.l, C. of, wjmt Inte- 
rest. ^ 

Jewels, &c. to A for life, then to such grand-childr* 
ren as she should appoint ; in default of appointment 
they shall go equally. Witts v. Boddhigton, 3 llro. C. 
C. 95. Will, C. op. 

Where a person has an absolute and general power 
of appointing a fund, as well in his lifetime as at his 
death, and there is no gift over, yet if no appointment 
be made, his administrator cannot claim the fund, 
and even creditors will not be entitled to the benefit 
of it witliout some step taken towards an appointment ; 
though where any such appointment be made, the 
court will arrest the fund in trantitu for the benefit of 
creditors. Harrington v.Harte, 1 Cox, 131. As- 
sets. 

2500/. is provided by settlement for the issue of 
the marriage, in such proportion as the husband 
should appoint; he dies, leaving a daughter only, 
and makes no appointment : she shall have the 2500/. 
Davit Hooper, 2Vern. 665. Affirmed, 6Bro. P. 
C. 61. Settlt. C. op. 

A, by will, devises his lands to trustees to sell, and 
to dispose of the money as he by writing should ap- 
point, and for want of appointment to his four ne-r* 
pliews ; and by writing appoints his trustees to pay 
several sums to several persons, but not near the value 
of lands : decreed, ffie surplus to the heir, and not to 
the nephews, as an interest resulting, and not disposed 
of. City London v.Garraway, 2Vern.571. Will, 
C. OF ; HkHi at Law ; Resultino Trust ; Lands 
devised to be sold. 

Upon settlement of lands to be sold in trust for 
several purj^s, the residue is given to B and his 
heirs, r^rving only 200/. to appointee of settlor ; 
settlor died without appointing : tlie 200/. shall go to 
bis heir, and not to B, or his assignees, dnon. 

1 Com. 345. Settlt. C. op ; Heir ; Tkvst»^ re- 
sulting. 


II. When they survive. 

Power to the survivor of husband and wife to ap- 
point among children, not well executed by a deed 
by both. M*Adam v. I^ogan, 3 Bro. C.C. 310. • 
Where feme covert conveys stock to trustees to use 
of intended husband and self for life, with power 
to dispose of part, this power survives to wife. 


Hotner y. Bendloes, 9 Mod. 335. llusu. Wife ; 
Survivorship. 

A, on his marriage, conveys his land to a trustee 
to the use of himself for life, remainder to his wife 
for life, remainder to^4be heirs of their two boflies, 
remainder to A in Proviso, that in default of 
issue of the marring, the trustees shall convey to 
such uses as the survivor should appoint. Although 
tho husband devises the land, and dies first without 
issue, yet the wife has a good power of disposing of 
the estate by her appointment. Bp. (hon v. Letgli- 
ton, 2 Vein. 376. Makuiage Seitlt. C.op ; Ilusn. 
& Wife. 


III. When niMi to Perpetuity. 

Settlement on lius1)and and wife for lives, re- 
mainder to sons ill tail male, remainder to daughters 
in tail, remainder to survivor of imshand or wife in 
fee, with power to wife if husband survived, and all 
the children of marriage died without issue, to charge 
estate with 5000/. : Ifelcl, that power is too lemotc 
and void. Bristow v, Booibhy, 2 S. A S. 4G5. Set- 
tlement, C. OF. 

Personal estate settled on marriage for the hus- 
hapd for life, then for the wife for life, then to and 
among all and every the children and grandchildren, 
or issue in such shares, under su(!h restiiclions, at 
such times aud in such fhaiincr, as tlicy or the sur- 
vivor siiould appoint by deed or deeds, or by will, 
for want of appointment, to all and every the chil- 
dren and grandchildren, or issue living at tlic de- 
cease of the suivivor, equally payable at twenty-one, 
or marriage ; if but one, to that one ; provided ijiat 
in case of no appointment the issue of any children 
dead should not have a greater sham than their 
parents would have had ; issue only are witliin the 
power, but in any degree ; but an appointment to 
any issue not living must be icstraineil to twenty- one 
years after lives in being at the creation of the power, 
otherwise it is void, even as to such as come in esse 
within those limits ; but on marriage of a daughter, 
interests may be given to her childien generally, and 
to the husband. What is ill appointed, goes as in 
default of appointment ; but children of a living pa- 
rent cannot take under the proviso. Uautledge v. 
Dorril, 2 Ves. 356. Settlt. Exixjution of. 

Issue will extend to any remote degree, as a de- 
scription of objects of the power of A to distribute 
among them as he thinks fit ; but they must all be 
in existence during his life. Hockley v. Mawbey, 
1 Ves, J. 150. Will, C. of. 

Power of alterations of estates tail as they w'cre 
to come in esse into tenancies for life, held to be 
void. HeSth v. Heath, 2 Ldcn, 330. 


IV. Powers of Leasing. 

Power reserved upon marriage settlement to te- 
nants for life to grant or renew leases for lives, pro- 
vided iliat a right of re-entry is reserved upon such 
leases for non-payment of rent, is well executed by 
lease for lives, providing a re-entry in case the rent 
remains in aiTcar fifteen days, and there is no suffi- 
cient distress on premises. Smith v. El, Jersey, 
3Bligh.290. Lease. , 

Tenant.for life, with power to grant leases by deed, 
does not execute power by a written agreement for 
lease. Symons Symons, 6 Mad*;. $07. Lease; 
Agreement. 

Power uf leasing in trustees of a charity con- 
trouled for the benefit of the charity. Krp. Berk- 
hampsteaJ Free School, 2 V . & B. 138. Chaiutv. 

Tenant for life, with a leasing power, enters into 
1 2 
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an agreement by article to make a lease pursuant to 
the power. This agreement shall bind the remainder- 
man. Shnnmm v. Jirailsiri'et^ 1 Scho. & L. 52. 
Ten. roil Life & Hemainder-man ; Covt, who 

HOUND HY. 

G, tenant fur life in settlement, is thereby em- 
powered to make leases for lives of lands in Ireland, 
at the best runt, without line, and with consent of 
trustees to raise any sum of money. The trustees, 
in pursuance of powers, consent that G should, 
by mortgaging all or any part of lands, or in any 
otlier manner he should think fit, raise any sum of 
money not exceeding 5000Z. G, being in distress, 
and involved in litigation, in consideration oF 300/. | 
and rent, grants to V, his solicitor, part of tlic lands 
in settlement upon a lease for lives. The grant and 
receipt, expressing that 300/. was raised under a 
power and consent as part of the 5000/., were duly 
registered. The rent ami premium, calculated at 
0 per cent., were considerably short of the annual 
value. On appeal, held a good execution of power, 
but void as fraudulently obtained by V'. Tvard v. 
Jlnrtpole, 3 Bligh. 470. Fraud. 

Tenant for life of estate, on wliich were mines | 
opened, with power to let leases in possession for 
twenty -one years, reserving best rent, leases the 
mines, opened and unoiK-neil. for twenty-six years, 
without referenee to the power, and before the cx- 
nration of a former leasc,^ reserving ore as rent to 
dm, his heirs and assigns: 1st, 'Ihe former lease 
shall be presumed surrendered : 2nd, The lease shall 
bind the rcmninder-maii for twcrity-onc years : 3rd, 
Ore, is quasi rent of mines : 4lh, Kvidenee lot in to 
prove the lease engrossed and executed after it bore 
d^e : 5lh, The rent reserved not being a gross sum for 
all the mines, but separate on each, the power is well 
executed as to the open mines, (hough nut of mines 
unoiioned. Camphcll v. Leach, Ambl. 740. 

Ill a settUiment, a power is reserved to tenant for 
life to make lenses of all lands anciently demised, re- 
serving tiie ancient rents, and of the other lands, re- 
selling the boht improved rents. Tenant for life 
being ill, and not iiaving the counterparts of tlic old 
leases, makes a general lease to his sister of all the 
lauds, i)aying for the lands that liad been let, the 
ancient and accustomed rents, and for the lands not 
usually Jet, the full and improved rents and value 
Ihertol'- J,ease adjudged void by the J^ord Kce|)er 
and I.ord C. J. 'I’revor : enutra, tlie opinion of the 
Jiord C. J. Holt, (h'hctf v, 2 Wrn. 531. 

Ihcc. Cli, 257. Gilb. Eq. Hep. 45. S.C. This 
a/fd. 6 Jlro. P. C. 145. 

IV here one has power to make leases for ten years, 
and he makes one for twenty, it is a good lease for 
ten years. VaKcey v. Bowen, 1 Ch. Ca, 23. 3 Ch, 
Hep. 11. • 

If power be reserved to make leases by covenant 
without transmutation of possession, cliancciy will 
nut iielp. Caiy, 29. 


V. What are construed usual Powers. 

Will directed settlement to l)e made of real estate 
on A .and his first and other sons in tail, with powers 
of jointming, leasing, sale, and exchange, and all 
other clauses, pow'ers, and provisoes, usually inserted 
ill settlements of same kind. Held these last words 
did not give power to charge with portions. i%gm- 
son V. Bamehy, 2 S. & S. 516. Portions j Will, 

C. OF. 

A wll1,due(aing a F.cUlemcnt of estates, and that there 
.should he inseited all proper power for making leases 
«iiid otherwise, according to circumstances, to and for 
Ihe (emmts for life, to b« exerrnsed by ihcin when 
qualified, and when not by the trustees^, docs not au- 


thorise the insertion of a power of sale and exchange; 
Harm V, Barton, 1 Jac. 437. Will, C. of; Set* 

TLEMENT. 

Articles for a settlement on ward of court, with a 
power of leasing for twenty-one years, and other 
usual powers, &c., do not authorise the introduction 
of a power of granting building leases for long terms. 
Vearse v. Bown, 1 Jae. 158. Settlement, Mar- 
lUAGF. Articles, C. of 

A will, directing a settlement of estates, and that 
there should be inserted all proper powers for making 
leases, and otherwise according to circumstances, for 
the tenants for life, to be exercised by them when 
qualified, and when not by the trustees, does not au- 
thorise the insertion of a power of sale and exchange 
to the trustees, to be exercised with the consent of 
the tenant for life. Whether the will authorises the 
introduction of a power of sale and exchange of any 
description I Brewster v. Angell, 1 Jac. fit W. 625. 
Will, C. of. 


VI. Powers to appoint to Children. 

See also Power, I. 9. 

I’owertto appoint amongst testator’s present or fu- 
ture grand -children, or their respective issue, does 
not autiiorise tlie donee to exclude the children of a 
deceased griuid-child, who w'erc living at the donee's 
death, (.ifirthwnite v. llobinson, 2 Sim. 43. 

Power in will to J, to appoint **to use of such 
child or cliililron, and for such estate, and in such 
parts, and in such manner and form, as the said .F 
should, by deed or will, limit or appoint, or give or 
devise ; and in default of such appointment, to the 
children equally, us tenants in common.” J origin- 
ally appointed the trust estate to the grandchild of 
testator absolutely in fee ; but by subsci]uent deed, 
and pursuant to an agreement made prior to the exe- 
cution of tlie power, a term of two liundreil years was 
created and vested in trustees, to provide for the costs 
of the appointee in the original suit, and the costs of 
the parties to that instrument in another suit to be 
instituted by them in tlie name of the appointee, and 
fur his benefit, and to raise and pay annuities to the 
other objects of the power ; and, subject to the term 
and its trusts, the estate was ro-settlcd to the use of 
the appointee for life, remainder in fee to his children ; 
,aiid if no son should attain twenty-one, or no daugh- 
ter attain that age, or inan'iage, then to appointee in 
fee. Held a good appointment. Tucker y, Sanger, 

1 M'CIel. 439. S.C. 13 Price, 607. 

A power to appoint the proportions in which defi- 
nite objects are to take tacitly includes a gift to them 
in default of appointment. Kennedy v. Kingston, 

2 J. St W. 434. 

Devise to testator’s widow for life, to be by her di- 
vided amongst such of testator's children and their 
issue as should be surviving at her death. The 
power well executed by a will, appointing a share to 
each of the surviving children of the testator, or, in 
I case of their deaths, to their children respectively, and 
I another share to the children of a deceased child. 
Exp, Williams, 1 Jac. & W. 89. 

Power of appointment in a marriage settlement, 
held to comprehend, as its objects, all the children of 
the marriage, and not to be confined to such of the 
children only as should be living at the death of the 
survivor of the parents. Howgrave v. Cartier, Coop. 
66. S.C. 3 Ves.&B.79. 

Under power to appoint amongst children, interests 
may be given to grandchildren, by way of settlement 
on their mother, with her consent and her husband's. 
IF/iilc V. Si, Barbe, 1 V. &c 13. 399. 
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Appointment to a deceased child, or its representa- 
tives, void. Butcher ami Gmtay v. Butcher, 1 V. &c 

13. 91. 

The old practice pf executing a power of appoint- 
ment after the death of one of the objects, by giving 

J )art to the survivors, and letting the rest go, as in dc- 
ault of appointment among all, incorrect. Id. ib, 

A father, having a power of appointing among his 
children, cannot, from the execution of it, derive to 
himself a benefit. Palmer v. Wheeler, 1 Ball 6c 
B. 29. 

Bei]uest to such of the children of A as B shall, 
by will, direct, and, in default of such direction, 
among the children, shard and share alike. B’s dis- 
position, by will, in •favour of the children living at 
her death, established against the claim of one horn 
afterwards, under the general words. Paul v. Ctmp- 
toH, 8 Ves. 375. Will, C. ov, m ho take. 

Under marriage articles, 15,000/. was vested in 
trustees on trust, together with 5000/. covenanted 
by the husband to be paid, to be laid out in land, 
to bo ettlcd upon the husband for life, remainder 
to the wife for life, remainder to the use of such 
child and children, in such shares, for such estates, 
and subject to such powers, limitations, and pro- 
visoes, as the husband and wife, or the survivor, 
should appoint; in default of appointment, to the 
children in tail ; in default of issue, to th8 husband 
in fee. The husband and wife joined in a direction 
to the ti-ustccs, reciting their resolution to invest tlie 
trust fund in an estate lately purchased by the hus- 
band for 10*,300/., and directing them to deliver the 
said stock, Skc., to him, at the price they were at on 
the day of the purchase, which was done. 'I'he wife 
died. 'J’herc were two daughters. I’lie father, by will 
reciting the purchase, and that he had not conveycil 
it to the uses of the settlement, and that it was not his 
intention that the said purchase should be an invest- 
meutof the trust fund, but that fund, with its iiuToase, 
should be taken out of his personal estate, gave 10,000/. 
part ol the trust fund, in trust to laid out in land, 
to be conveyed to one daughter fi)r life, for her sepa- 
rate use, remainder to her children in tail ; remainder* 
to the other daughter in fee, for whom he also ap- 
pointed the residue of Uie fund, but revoked that by 
codicil, reciting a portion given on her marriage. 
Held, 1st, That grandchildren an; not objects of the 
ower, but the excess only would he void : 2ndly, 
'he fund, with its increase, was vested in tlie pur- 
chase : 3rdly, There was no appointment of the es- 
tate, or money due on the covenant : 4 tidy. The* 
remainders, in default of appointment, arc vested 
subject to be devested by appointment, and will 
take effect as to what is ill appointed or unappointed ; 
Sthly, The share of the daughter, to whom the portion 
was advanced on marriage, was thereby satisfied. 
Smith v. Ul, Camelford, 2 Ves. J. 698. See this 
case, nom. Pitt v. Jackson, 2 Bro. C. C. 51. Set- 
tlement, Maiu.iaoe Articles, C. of. 

1 cstatoT appmnts to grandchildren, under a power 
to appoint to children a fund, to go in default of ap- 
pointment, e(|ually : the appointment being bad, the 
children, having legacies, must elect. Whistler v. 
Webster, 2 Ves. J. 366. Will; Election. 

Power to divide a fund among all and every the 
children, to be vested at twenty-one ; and in default, 
or part execution, the whole, or part unappoioted, to 
go to all. There were two children, a son and a 
daughter ; a partial provision was made for the son, 
who died unmarried, and without issue. A subse- ■ 
quent appointment of the whole residue to the daugh- 
ter is a good execution of the power. Boyle vw Bp, 
of Peterborough, 3 Bro. P. C. 243. S. C. 1 Ves. 
J. 299. 

Power to appoint among nephews and nieces, does 
not extend to great nephews, &c. ; and if part be ap- 


pointed, not pursuant to the power, the money so a|i- 
pointed lapses into, and passes under, the appointment 
of the reswlue which was proi»erIy appointed. i-a/Zv- 
ncr V. Bnttler, Anibl. 614. 

By marriage settlement, 1500/. was provided for 
j’oiinger children, in such shares as the parents should 
appoint ; in default of appointment, to all the chil- 
dren, after the death of the wife. The parents afterw 
wards made an appointment, excluding one cliild ; 
this deed vests the portions in tJie children born or to 
be born, except the one excluded. Mayheu' v. Mid- 
illeditch, 1 Bro. C. C. 162. Marrmce Settlement, 
C. OF ; Intk.iifst vested. 

Execution of a jwwer of appointment to chihlren 
held goAd, though it extended to the issue of one of 
them, under the special circumstances of the case. 
Langston v. BlarkuiorCt Anibl. 289. See Tucker V. 
Sanger, 1 IVEf'.lel. 449. S. C. 13 Price, 609. Pa- 
RENi Child. 

I A father, having a power of appointment amongst 
I children, cannot take any bcneiii himself, but must 
appoint to a child or children, and cannot give any 
interest to a stranger : but if a further advantage is 
given to the child than he could have under the [wwer, 
and the fallier sells p.'irt of his own interest, the court 
will not weigh the consideration. Id. iff. 

fi jjower to make a pr wision for younger children 
by deed was executed by will, and held good. Sured 
V. Sneed, Ambl. 64. Tyllet v. TtfUet, 2 P. W. 489. 
Smith V. Ashton, 1 Ch. Ca. 264. 

Power to charge lands for portions for younger 
children living at the father's deiith : a child in 
ventre sa mere, is a child within the power, lieale 
V. Beale, 1 P.W. 216. Ixi- ant in ventuk sa mere. 


VIT. Power of Sale, 

Testator directs his real and personal property to lie 
sold and divided, llelil, that executoi's have an im- 
plied power to sell real estate. Tylden v, Jfyde, 
2 S. & S. 238. Will, C. of. 

AVhere articles stipulate for a division of tlic part- 
nership properly at the end of the partnership, a sale is 
intended. Higdea v. Pierce, 6 JNlad, 353. Deed, 
C. OF. 

llcvise to testator's wife, she paying his debts and 
15/. to A B, if so much can be spared, and rest of 
estate to go to A B, after her dcatli, gives her the fee 
and power of sale* Dolton v. llewen, 6 Mad. 9. 
Devise; Will, C, of; Kst. Fr.E-siairr.F.. 

Power of sale to he exercised with consent of three 
trustees, their heirs, and assigns, and the trustees or 
the survivor, his executors or administrators, to give 
give receipts. A new tiiistee is appointed, in the 
place of one who retires ; another trustee dies. Whe- 
ther the power can be exercised with the consent of 
the continuing and the new trustee: QuJ Hallv, 
Dewes, I Jac. 189. 

Injunction not granted to restrain mortgagee from 
selling under power in mortgage deed, otherwi^ where 
there is a trustee for sale, and he proceeds precipitately 
and w'ithout notice to both pai'tics. Atwn* 6 Mad. 10. 
Injonct. ; Moutoagf. ; 

Where estate is devised in trust for two daughters 
for life, witli remainder in each moiety for their chil- 
dren at twenty-one, and a power of sale is given to 
trustees ; the power of sale subsists, though ono 
daughter is dead and her children have attained 
twenty-one. Trower v. KnighiUy, 6 Mad. 135. 
Trust. 

Where tenant for life is directed to renew, with 
power to raise fine by mortgage, and court directs fine 
to be raised by sale or mortgage ; if money cannot be 
raised on mortgage, parties cannot be compelled to 
insure life of cestuigue vie for better security of mort- 
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KSige, but must sell. Gnmtleii v. Uurthu'aite, 6 Mad. 
96. Estate ron Lir£ ; Ciiaiuse; In-slirancf. 

Power of sale, in the event of two of testator^ 
children disapproving of the manner of managing 
his lauds and houses, does notarise upon their notify- 
ing their opinion, that the executors are inade(|ute to 
the management. Seinbic. Hatton v. Randall, 1 Jac. 
&W. 189. 

J3ircctioii for the sale, in a given event, of an estate | 
devised by the will, without expressing by whom it 
was to be sold, does not give a power of sale to the 
executors by implication. Id. ih, Exkcvtou ; Wili., 
C. OF. 

A |)owcr of sale not expressly given to any one, 
is not to be implied to the executors, because the de- 
visees of the estate are minors. Ih. ih. I 

Power given to trustees to sell land and divide pro- 
duce amongst the cestuiijue trusts, who were infants, 
enables trustees alone to give effectual receipts to 
purchasers. Sowarshy v. Lacy, 4 Mad. 142. Tiirs- 

TF.I’S. ’ I 

^Vho is to execute power of sale of real estate, is | 
implied to be in him through whose hands the fund is 
to pass. Benthain v. Wiltshire, 4 JVIad. 44. Will, 
C. or. 

Power of sale given to three trustees, held not lo^be 
well executed by two surviving trustees. Townsend 
V. Wilson, 3 Mud. 261. 

A testator having by hisVill, devised his freehold 
and copyhold estaltis in trust fur ids son in strict set- 
tlement, with remainder to his nephew ; and having 
given by his first codicil, a special power of sale over 
a part of his to be exercised at the request of 

his son, in favour of Iris nephew ; and, by his second 
codicil, a general pow^r of sale over ** all or any part 
of his estates,'’ to be exercised at the discretion of his 
trustees ; the coiivoyancc by the trustees must con- 
tain both the ptu tn ular and tlie general power of sale. 
Green v, Wijfch'>'n’"rth , I Swan. 234. Will, C, oi- ; 

(Ji>NVJ’,VAM-I . 

Testator desires tri A and 15, (whom he ap[H>iuts 
his fcXfccntoTS, ') upon trust, to sell for .sucli purposes 
as he shall btreaft-'r appoint, and then directs his 
debts to be paid by his executors. Under this devise, 
A Jind J5 .irc autborizofl to ‘'ClI for payment of debts. 
linrltr V. l)f:. IKuom^h'n'e, 3 Mor, 310. 

'.Vhoro at u.uo of dupodt by way of equitable mojl- 
Ilf sale was g'ven by ygrccintut to mort- 
on iioti'C «..ven to lepay the money 

sc*..”u:^*«l, mortg.igtj*: cannot make a valid assignment 
of pitmiises in event of bankruptcy of ji.uly pled^dn'^^, 
without notice to and cionciirrencc of a.s>itrnees of 
bankrupt in the convey uncc. Hankins v. Ramsbuitom, 

1 Price, 138. Bamvcy. Assionm-s ; Eqittabli: 
JMoiiTnAOK; Tiri.i.. • 

Purchases heM not a substitution for estates sold 
under a power in a settlement, to sell and invest the 
money in estates to be settled to the same uses, there 
being no original trust, subse(|uent agreement, or re- 
presentation relied on. heiilan v. Uaiies, 18 Vcs. 
499. 

Leasehold estates bequeathed in trust, to pay the 
rents and profits to the persons for the time being 
entitled under the limititious of real estate devi.scd in 
strict settlement, with power to trustees at any time, 
with consent of the persons so entitled, or if minors, 
at their own discretion, to sell and invest the produce 
in real estate to the same uses. The leaseholrl estates 
vest absolutely^iu the tenant in tail upon his birth, 
and the power is^void. Warey, PolhiU, 11 Ves.‘257. 
Will, C. or ; Ujtkrest vested. 

Contract Dy tiuf^ tecs under power of sale, though 
by subsequent events it cannot be executed under the 
powtf , shall lie made good in equity by the effect of 
the interest acquv red on the estate, bound by the con- 


tract. Mortiockv, Buller, 10 Ves. 315. Affcl. 3 Dow^ 
Rep. 518. Trustees; Contract. 

Trustees to pay debts, may fairly raise by sale or 
mortgage, without waiting for a decree. EL Bath v. 
EL Bradford, 2 Vcs. 590. Trust to pay Debts. 

Devise of ** rents, profits, and produce,** of \V. I. 
stock, to be consign^ to trustees and applied by them 
in disencumbering an estate in Scotlana of debts, and 
also in payment of other debts, funeral expences, and 
legacies. Held on rehearing, that such charges could 
only be paid out of the annual perception of rents and 
rofits, and that part of the former decree, whiOh had 
ircct^ a sale, was reserved. Conyngham v. Conyng- 
ham, \ Vcs. 622. Will, C. of. 

A salediicctedon the words** cents and proffts alone,’* 
though generally contrary to testator’s intent in aid 
of a creditor, on the ground of law, that in a will those 
words meant and passed the land itself; another 
construction however, as to legacies, upon the addition 
of the words ** as the rents and profits, &c. should 
advance the money.** Baines v. Dixon, 1 Ves. 41. 
Will, C. of. 

Duvi.se in trust to sell, and a charge to pay debts, 
give equally a power of sale. Elliot v. Merriman, 
2 Atk. 43. S. C. Earn. 78. Power, C. of. 

A proviso in the will of R, that if his personal es- 
tate, and house, and lands at W. should not be suffi- 
cient to i&y bis debts, then bis executors to raise the 
the same out of the copyhold premises, enables the 
trustees, if the rents are not sufficient, to sell the 
copyliold lands to satisfy the testator's intention of 
paying his debts. Bateman v. Bateman, 1 Atk. 421. 
Will, C. of. 

A devises bis real and personal estate for payment 
of tlcbts. The personal estate being not sufficient, 
the executors may sell the real estate, although no 
directions arc given in the will as to who shall sell, 
ami the money a^i^ing from the sale is legal assets in 
the iiands of the c.xccutors. Blatvhv. Wilder, 1 Atk. 
420. Wii.i., C. OF ; Assets Leoal. 

The worrls, ** to l>e raised by rents and profits,** 
will imply a power to sell. Green v. fielchier, 1 Atk. 
606. Okeden v. Okeden, 1 Atk. 561., and notes. 

^Mortgagee of stock cannot sell it. Jlarriaon v. 
Franks, 2 Tik). Ab. 726. MoiiTr; vge of Stock. 

Trust of a term to raise portions out of the rents and 
profits, to be p.'id as soon as conveniently may be. By 
virtue of tlie v/oid '* profits,** trustees may sell or mort- 
gage ; s‘v us, if said ** annual profits.** Trufford v. 
Aji/itoji, 1 P. \V. 416. 

* Where the I c is a trii.st for raising portions out of 
rents and profits, the lands may be sold. Sheldon v. 
Dormer, 2 V.Crn. 310, Tuust to raise Portions. 

A devises lands to B in tail, remainder to C, and 
gives bis executors power to raise out of bis estate 
6001. for his next of kin, and desires him to sec his 
debts paid. I'his gives tlie execn tor a power to sell the 
lands to pay his d^ts. Wareham v. Brown, 2 Veru. 
164. Will, C. OF. 

Lands are settled on marriage upon condition if 
there should be a daughter, the persons in remainder 
should pay her 20001. at sixteen, with power for the 
daughter, in case of non-payment, to distrain for the 
20001. and damages. Though no power to sell, yet 
a sale decreed for raising the portion. Wharton v- 
Wharton, 2 Vern. 1, Settlemient, C. of ; Poa- 

TXURS, IJOW RAISED. 

A, the cesluique trust of lands in L., devises several 
legacies, *' all which before meutioned legacies, not 
limited lb a continued payment, my will is, shall be 
paid within a year, if mv lands in N. can be sold,” 
and gives residue, after debts and legacies paid, to de- 
fendant her executor. Held, executors had power to 
sell. Elton v. Harrison, 2 Swan. 276. Kxors. 

If trustees arc empowered to pay portions at fixed 
days out of the rente and profits of lands, and they 
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art iaadequate, the trustees may sell the lauds. Ihck- 
houtev. Middletm, 1 Ch. (.’a. 175. Tnusi. 

Where trustees have a power of selling a real estate, 
or keeping it in land at their option, it will be subject 
to the same trust* \is the personal estate is applied to, 
whether converted into money or not. Cook v. Ducken- 
>W,2Atk.663. Assits. 

Whosoever takes under a, power, takes from the 
grantor, and not from the power itself. Id. 5()5. 

^ A man, by empowering other persons to dispose of 
his estate, disinherits his heir as much as by his own 
actual disposition. Id, 567. U£s^ti>'o Titijsr. 

Where testator says, ** I will mv^r shall sell tlie 
land,’* without mentioning for what purjiosc, he is 
not oblipied to sell , but if he appoints his executor to 
sell, it IS turned into personal ussets, and leaves no 
resulting trust in the heir. S. C. Id. 

VIII. PowEii OP lli:vorAi !o\. 

Settlement of two estates in remainder on W for 
life, with remainder to his sons in strict settlement. 
*nd^ remainder over to A1 with power to tenants for 
life in possession to chargi; tlic estates with a jointure 
of 400/., and imwcr to revoke the uses of the settle* 
ment as to one of the estates, and to apiioint new 
uses. By a subs^ueiit deed the settlor exercises the 
iMwer of revocation as to the rcmaimler yi M, and in 
lieu thereof appoints that estate to S, and repeals 
several ol the powers conuined in the first settlement, 
and gave power to W and S to charge the estate with 
400/. jointure ; W , by separate deeds, executes Imth 
powers of jointure : Ileld, on bill by his widow for 
botli jointures, that W had no new ]N)wer to jointure 
under the second setttement. Wiirseliv. Smith, IS. 
^ S. 321. Skttlempnt, C. of. 

Power given by will and codicil to soli to certain 
ptirsons at a fixed price, rcvokorl by a sub.scc|uent 
4*odiril devising the premises to trustees to Im* sold for 
the puyiiifUit ot debts, and subjer-t lliereto upon the 
limitations of the will. Brn/.-o v. iiicc, 1 Jac. Ot 
W . 74. 

Whether power in a will to soil several estates to 
certain persons at a fixwl price i> cntiiely revoked hy 
a Codicil, devising one of the estates to ditFerent uses ! 
Qiucre, Id, ih. 

Deed executed acconliiig to ]K}\vor, containing no 
clause for power to iv\oke it, ('unnut lie rc'vokcd, 
though original power gave such clause. ff Wru// v. 
Jacob, 3 JVler, 256. 

Kxection ol jiowcr by will is revoked by subsc<]i\piit 
conveyance upon a safe by the tenank for life having 
obtained the legal estate; and tlis^-not being an 
execution within the iutcrost ot the bower, the estate 
passed under a general residuary devise against the 
purchaser. Ihid v.Shergold, 10 Ves. 370. Powkii, 
Kxixsution op, 

iestatrix gave a fund, over which she had a power 
to appoint, to trustees in trust for her residuary legatee 
after named, and nvc general residue to A, By c;o- 
dicil she revoked the bequest of the residue to A, and 
gave it to A and B ; held entitleil solely to fund 
under appointment. Itmirk v. liaitnes, 6 Vcs. 163. 
affirmed, 8 Ves. 684. Wit.l, C. of. 

Charge well created by settlement, thounh for 
volunteer, not revoked by general revocaUon \if the 
uses under a power for the mere purpose of partition 
of joint estate and resettling to the samo uses, the 
separate part to be taken on partition. Kl. lUbruisre 
V. Bayly, 1 Vos. J. 449. 4 Bro. C. C. 18. 

A rartial appointment by will under a power is 
revocable by a subsequent appointment by deed, 
though no power of revocation is reserv^liy the will, 
or the instrument which created the power. lAslcy. 
Litie, 1 Bro. C.C. 633. 

A papist, having a power of revocation under a 


settlement made prior ti the Irish po^icry ucis, ex- 
ecutes that power after the acts passt^d : Ileld, that 
the revocation was good. French v. CaddcLl, 3 Bro. 
1*. C. 266. Pai’ist. 

Power without revocation reserved, once executed, 
is not to be revoked' and executed anew. Ld. 'Vemiham 
v. IIV/;/,, 2 Ves. 21 1. 

Power of revocation and to appoint new uses ; ex- 
press revocation must be reserved, or it is executed. 
iJk. Marlborough v. Tal. Oodolphin, 2 Ves. 76. 

Where pers;.>ii had power of appoiiilmenl, and at 
the end of tlic settlement it was deedared that eveiy 
apjmirilmerit made hy her by virtue of the power in 
the dee*!, might from thne to time be revoked arid a 
new appointment made. Sim made an appointnumt 
without reserving a power of revocation, and then 
exerruted another appointment, l/jrd Hardwick in- 
clitied to think both powers might be executed once, 
as they seemed to lie distinct and separate powers. 
Ijtinglcy V. Hroten, 2 Atk. 199. 

Cicnoral power of revo(;:iiiou in preamble of deed 
may Iw abridgi-d by special jxiwei in updating part 
of it. FitigcraUl V. J'uHCouberg, Fitzgib. 214 . j3i:i;n, 
C, or. 

Where owner of estate in voluntary deed reserves 
power to himself, it is to lie coiisirncd inuic favout- 
uhly than power reserved to a stranger, hi. ih. 220. 

One makes a settlement witli power by deed to re- 
voke it, and by the same tlml, or any other, from 
time to limit new uses*; he revokes the settlement and 
limits new uses, but reserves no furtlicr power to 
himself ; he cannot by virtue of the first power limit 
any other uses. Ilele v. Bond, JPrcc. Chan. 474. Sicr- 
11,KMF.NT, C. or, 

A proviso ill a settlement if the wife survive her 
husband, they not ha\ing i;|suc between them, then 
she may revoke the settlcmetii ; husband dies leaving 
a son who dicAi in the life of his motiier, slie may re- 
voke the settlement. Hole v. Burlcif, 2 \'em. 661. 
Pro. ( h. 293. S. ('. SKi inKMEM, C. or. 

A {lersou having only an authority to execute, can- 
not annex a power of revocation when lie executes it. 
W alt V. Thtirbtvjht, 1 Verii. 355. 

Mortgage in fee is a revocation pro lanio only of a 
scfttleineut, with power of revocation. Tho. nv v. ’J'horne, 
1 Vein. 182. IVloiiTOACi.. 

Power of new limitation when incident to power of 
revocation, though not expressly n sci vud. ir/iAom 
V. lUaml, 3 Swan. 277 . C’onvi- yaxlk. 


IX, l.i.MiTAi'ioNS IN of Ari'Oixixitxx. 

riifler a general ^KnYcr of appointment among all 
the children by ilcetl or will from linic to time, icc., 
in default of appointment, C(|uallv at tweiily-onc. Ac., 
the death of one above tliat age docs not prevent an 
upiNiintmeiit to the survivors. Butcher and Gmtdatf v. 
Butcher, 1 V. A 11.79. 

Pow'er to appoint to or among one or more yourigci 
children ; in default of appointincac, equally. One 
of two oi>jecls lM*ing icmovcd hy eftect of express 
salisfiictiou by way of advancement, the oilier takes 
the whole, as in tiic case of death, by analogy to 
customs of York and London. Folkes v, iresleni, 
9 \ cs. 466. 

t^cltlciuc.nt of the wife's estate to such uses as the 
husband and wife or the survivor shoiild appoint by 
deeil or will with three witnesses, in default thereof, 
to the heirs of the husband ; the wife surviving, made 
a disjiositiuii by her will to a ctoity, and llicrefore 
void ; Decreed to the heir of the'husband. Alt. Con. 
V. Ward, 3 Ves. 327. Settlkmknt, C. op. 

Money settled in trust, to bo paid according to the 
appointment of A, and in default thereof, to his legal 
represGUtatives, according to the course of adniinis- 
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tration* A, by will, in pursuance of iho ])owcr, 
Appoints to his lojjal rcprcsL*ntalivcs, acconliiii; to the 
coarse of aoministration, and nukes a residuary le- 
gatee, whom he appoints one of his executors. .Upon 
the will, the next of kin arc entitled. JeMiiug v. 
Galiimore, 3 Vcs. 146. 

4000/. settle*! (»n iiiarria.ije in Inist after the decease 
of the husband and wife, to pay among all and every 
the child and children, other than an eldest or only 
son, ac such time and in such pro^mrtion as he or 
she or the survivor should appoint by tleed or will, 
for want of appointment, among such child and chil- 
dien, other than, &c., ecpially to be divided, if but 
one, to that one, payable at twenty-one or marriage, 
or as soon after as the life interest should drop ; the 
shares of any dying before, payable in the 4000/., or 
so much as shoulil not l»c ap|K)inted. to go to the 
suri'Jvors at the same time. There were four chil- 
dren ; the marriage settlement of one recitcil, that 
she was entitled to 1000/., part of thi.s fuiul ; one- 
fourth of it was appointed to another on liis mar- 
riage ; and to a tliird, 1000/. ns her share of that 
portion ; the fourth died above twenty-one, befoic his 
father, who survived his wife, and died without any 
furtliCT appointment: Held, that 3000/. was well 
ap|K)inted, and that the remainder vested in all 
c*|ually, according to the direction for want of aji* 
pointnient. WiLson v, Viggolt, '2 Vcs, J. 351 » Set- 

Tl.EMENT, C. OF. 


X. Power or Attorney* 

Power of attorney to sue in plaintitr’s name need 
not be stated in bill, but if .stated, proof will lie di- 
rtetwi of it before masjer in taking the accomits, 
Juhiev y, Jeicdl, 6 iMad. 16o. I'li. Kvtdexce ; Pi.. 

Hii.i.. 

The bill of sale passes the absolute pro]ierty in a 
ship at sea, subject only t(» be devested in case of the 
iiidorscnn*nt on the cortiticatc of registry not being 
made within t« n days after the return of the ship to j 
port. Pow*:r of attorney to sign an indorsement on ! 
the certificate, not revoked by bankruptcy of the ven- 
dor subse<}uent to the execution of tlic power, but 
previous to the indorsement, being a power only to 
<Io a mcie fntTn.al act, which the banKvupt hiniself 
might have been • onipelle*! to execute, notwithstand- 
ing his banknipt*'^, and fora valuable consideration. | 
Tlierefoie, in thi.s case, the iiidoisement on the certi- ' 
ficate being ma<le within the ten days, umler a power 
of attorney, the grantor of which had since become 
bankrupt: Held a sufficient compliance with the 
terms of the registry act. Dirun v, Kirarl, 3 Mer. 
3*22. S. C. Jiuck, iM. Ship Hluistry Act ; 

IJVNKCY. Kl FIXr OF. • 

Power of attorney executed abroad, and authenti- 
cated by notary, and affidavit verifying signature of 
notary, ordered to be acted upon by afX'ounturit-ge- 
iieral, without certificate of cliief magistrate of the 
place. 7.f/. Kiiinaird v. Ly, Hullouit, 1 Mad* 227. 
Hkciis, Aj l E.'iTATro.N ; Notary Pi;iii.ic. 

Power of attorney to a creditor to receive a debt, 
not accompanying any assignment of it, nor making 
part of any security given, but with declarations, that 
It was to enable ilie creditor to apiily the money to Ids 
debt, not an appropriation ; anil therefore failed by 
the dcat.1 of the dchtor. LepartI v. Vernon, 2 Vcs. 
& H. 51. Pll. A IJAI KMIA’T BY DeATTI. 

A nswer of defendant abroiRl, not being rerjuired to 
be put in ou oath, ordered to be put in .by person 
baviog power of attorney to defend suits, &c., without 
signature. Brty/fli/ v. beWalkiers, 10 V'es. 441. Pn. 
Answer, Sir.vATrnK. 

A Icjpicy of 100/. was onlercd to be paid to a per- 
son havwg a general power of attorney from the lega- 


tee, without any power authorising him to receive this 
legacy specifically. Cnrr v. Kastnlnvok, 2 (?ox, 390. 
Payment out of Court. 

Service on person holding power of defendant 
abroad, held good. Hales v. Sutton, Hick. 26. 
Carter v. i)e Brunt, id. 39* 


XI* IVTF.nr.ca, Extinguishment, & Suspension* 

Where a tenant for life of trust monies, with a 
power for appMnting part for advancing his children, 
as.signed his whole interest, &c., as security for an- 
nuity granted by him, he was held to have precludeil 
himself from cxeicise of power for advancement, 
though tlie annuity was of a much less value than 
the fund. Noel v. Henley, 1 M*Clcl. & Y. 303. 

Power of appointment in grantor for life* though in 
favour of particular objects, is not a trust, and may be 
€‘xtinguislied by a recovery. Smith v. Heath, 5 JVIad* 
371. Tui’st ; Kkcovkuy. 

ibiwcr of appointment docs not prevent the fee 
vesting siihji'ct to be devested by cxc?cutiou of the 
{Kiwer. Such a power is a mode which the owner of 
the estate reserves to himself, or gives to another, 
through the medium of the statute of uses of raising 
and passing an estate. Maundrell v* Maundrell, 
10 Vcs. 26r^ 266. 

A general power of .ippoiiitment over the whole es- 
tate may subsist in the same person wlio bas tlic fee 
simple. Maundrell v. Maundrell, 10 Vcs. 247, 
overthrowing the principle of Cross v. Hudson^ 3 Pro. 
C. (!. 30. Sec note llierc. 

A bare naked (mwer is not barred by any of the 
statutes of fines ; otherwise as to an hiteresse tenaini. 
Willis V. Shi^rntll, 1 Atk. 476. Neither can a colhi- 
tcril or naked power be barred or extinguished by 
tine, fcjifTinent, or .my other conveyance. Alhany*s 
ea,, 1 ()o. 111. Disge's ea,, 1 Co. 174. Kdwards 
v. Slater, Hurd. 416. Pine Ukcovkry. 

Where pnw'or is given to a woman to dispose of es- 
tate by will, and she marries, stnuble, it is a suspen- 
sion of )K)w-cr. Sed f/ua re, Uich v. Beaumont, 6 Pro. 
P, C. 152. IVIarui iGK, Effwt OF. 

Tenant for ninety-nine years, if he so long live, 
with a power of charging the premises with sums of 
money, joins in su!li;ring a recovery, and declares the 
uses thereof : this extinguishes the power of charging 
the estate* Savile v. lilacket, 1 P* W. 777. 


XU. Construction of Powers in general. 

A {lower of sale and exchange vested in the trustees 
of a settlement, may be cxerci.scd by the trustees u)>on 
a sale to, or an exchange with, thr tenant for life of 
the settled estates. Where, upon the exercise of such 
a power, it is declared, that the estate shall be vested 
in the purchaser, the purchase being ina<le in tho 
name of a trustee, an appointment to the trustee, in 
trust for the purchaser, is a valid execution of the 
power. Howunl v. Ducane, 1 Turn. & 11. 81. 

T llU.STKES. 

Power to a tenant for life, lord of a manor, to en- 
franchise, and for that purpo.se to convey the freehold 
to the customary or copyhold tenants, authorizes a 
conveyance of the freehold to one who is equitably 
entitled, and has been erroneously admitted without a 
revious surrender by his trustee. Wilson v. Allen, 

Jac. 6c W. 611. Copyhold, Enfranchisement 

OF. 

Power to charge portions not inconsistent with an 
estate tail. Jervoise v. Dk, Northumberland, 1 Jac. 

W. 575. Estate T.ail. 

Power to exchange does not, it seems, warrant a 
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partition. Att, Cen. v. Hamilton^ i Mad. 214. 
Partition ; Exciiangk of Estatks.^ 

Power to charge a sum in gross implies power to 
give interest also, lioe v. Pogson, 2 Mad. 457. In- 
ter kst. 

Direction to trustees to cut trees in aid of testator’s 
real and personal estate : held not a trust, but a mere 
power upon the whole of the will. Gower v. Eifre, 
(>opcr, 156. Trust; Will, C. of. 

Power to appoint estates, to be purchased with 
money, produced by the sale of other estates, well 
executed by an appointment, operating directly on 
the original estates. Bullock v. Uadgate, 1 V. 5c B. 
471. 

Power to appoint an estate includes a power to dis- 
pose of the estate and appoint the produce. The 
same effect has been given in the more doubtful case 
of a power to charge ; and a power to appoint tlic 
money, produced by an estate directed to be sold, has 
been considered as a power to appoint the estate itself. 
/(/. 478. 

Devise, subject as to part to a devise to trustees 
and their heirs, fur debts, in aid of the personal es- 
tate, and as to part to mortgages in fee to sons and a 
daughter, and their respective issue male in strict 
settlement. &c., with power to the sons resjKctively, 
when in poss(^:ssion, to convey or appoint all or any 
part to trustees on trust by the rents and profits, to 
raise a rent charge as and for a jointure for any wife 
or wives, for each such wife's natural life only, and 
also to charge portions by deed gnd to lease for 
twenty-one years. Execution of the power by con- 
veyance to trustees and their heirs on trust, by the 
rents and profits, to raise and pay a jointure during 
the wife's natural life only, and charging portions, 
with covenant for title, and for fiuiet enjoyment, by 
the trustees during the natural life only of the wife. 
As to the estate of the trustees at law, 7101 re? the 
eonit of king's bench certifying, that they took an 
estate in fee, and the court of common pleas, that 
they took no estate whats'jever. Wjtkham v. IVykham, 
18 Ves. 305. Wii.r., C. of, what Kstate. 

Power of ap{)oiutnient in tenant for life subject to 
oundition of her remaining sole and unmarried, 
which condition was qualified by proviso, that a mar- 
riage, witli consent of A B 5c C, should not deter- 
mine that power. Condition held a condition sub- 
sequent, and becoming inqxiMsible by death of A, B, 
& (', marriage of tenant for life after their death 
without their consent did not determine the power, 
Aisluhiev^ Bice, 3 Mad. 256* Condition, Suns£-< 

ijrKNT. 

Power of sale not well executed bT ii ' partition. 
APQueen V, Fanjuhar, 11 Ves. 467. Partition. 

l*ower of exchange or partition does not include a 
power of sale. Id, 473. 

A trust created to raise 36,0001. for the portions of 
three children. A, L 5c C, to be paid to and amongst 
them at such time and times, and in such share and pro- 

S ortion as M should appoint by deed or will, and in 
cfault of appointment, to be paid to and amongst 
the said A, 5c C, in equal shares, on their respec- 
tively attaining twenty-one or marriage ; provided, 
that if any of the said daughters should die under 
twenty-one, or unmarried, 24,0001. only to be raised 
for the surviving daughters, to be paid to and amongst 
them at such lime or times, and in such shares as M 
should appoint ; and if no appointment, then to be 
paid equally between them at twenty-one or marriage, 
and if two die before twenty-one and unmarried, then 
a like proviso for raising only 12,0001« L attains 
twenty-one, and dies. The whole\36,0001. to be 
raised ; but M has no power to appoint the share of 
L. It goes djually between the survivors and the 
personal representatives of L. An appointment as to 
the remaining 24,0001. between A 5c C, unequally, 


is good. Vane v. Ld. Dungannon, 2 Scho. & L. 118. 
Settlt. C. or. 

Power to appoint land is well executed by a charge. 
Kenworijiy v. Bate, 6 V^es. 796. 

Power of appointing real estate is well executed by 
a devise to trustees to sell, and an appointment of ’ 
money produced by the sale. Jd, 793. 

Power to charge includes power to sell. Id, 797. 

Devise in tiust to dispose of the premises unto and 
amongst the devisee's four children, in such manner, 
shares, &c. as he should, by deed or will, appoint. 
One dying in the life of his father before appoint- 
ment, was held entitled to a fourth ; the father, after 
that child’s death, having appointed three fourths to 
his threw surviving children respectively. Beade v. 
lieude, 5 Ves. 744. This decision, as far as it leaves 
one fourth to the deceased child, is questioned by 
Ld. Kldon. Butcher v. Butcher, 1 5c B. 192. 

W ILL, C. OF. 

Appointment by father and son under a power, of 
money charged on an estate, tiiat in case the son 
should survive, it should be applied by him in and 
towards payment of the debts of the father, and sub- 
ject thereto, the residue, if any, should go, and be 
considered as part of tlie personal estate of the father, 
and in case the latter should survive, it should go and 
l>c paid by them, his executors, &lc., in and towanls 
satisfaction of his debts, with a similar provision as to 
the residue : the father si^rviving appointed in favour 
of another sou for valuable consideration as to part; as 
to that the decree directed payment under the ap^ 
pointment. Clintm v. Seymour, 4 V es. 440. 

Power to appoint for tlie benefit of a married 
I woman ami her fiimily, would not include the hus- 
band in general ; but upon the whole will an appoint- 
I nient in his favour* was established. M*i^roth v. 
Bacon, 5 Ves, 159. 

A devised all his estates to widow for life, remainder 
to nephew, he paying 2000 /. to appointee of widow, 
and made her executrix and residuary legatee. The 
estates were held under church leases, which testator 
renewed after wdll. Qu, if a revocation? The 
widow-, by will, “ in pursuance of jwwer,” appointed 

I daintiff and devised estates, ** so given by her said 
lusband’s will, and all her interest, &c. therein,** to 
trustees, for nephew, on his paying the said 2000 /. 
** according to the true intent, 5cc. of husband’s will ; 
but not before or otherwise.*’ Supposing the renewal 
of leases a revocation, the widow shall he presumed 
to have designedly given effect to real intent of hus- 
band. Benrice v. Garners, 3 Anst, 821. Will, C* 
or ; Will, Kkvoc. ok ; Renewal of Leases. 

A power to charge a sum in gross, implies a power 
to give any rate of legal interest, and the rule of the 
court to give 4 per cent, applies only where no rate is 
specified the party having powers to fix it. Lewh 
V. Freke, 4 Ves. J. 507. Inierest. 

Partition of an estate in common, a good execution 
of a power to sell or exchange. Am v. Heaihcattii^ 
2 Ves. J. 98. S. C. 4 Bro. C. C.278. Partition. 

A devised to B, for life, remainder to his first and 
other sons in tail male, remainder over in trust to con- 
vey the premises, or any part thereof, to such child or 
children of testator's daughter, and her then husband, 
other tlian and except their eldest son, for the time 
being, and the issue male or female of such child or 
children (except as before excepted), for such estates, 
and in such shares, and subject to such limitations as 
she, by deed or will, should appoint ; and for want of 
appointment by her, or for so much as shall not have 
been appointed by her, then as her husband should, 
by deed or will, appoint ; and for want of such ap- 
pointment, or for so much, 5cc. tlien as their eld^t 
son for the time being shall appoint. The husband, 
by his will (his wife having died without appointing), 
appointed to his youngs sons, by name in tail with 
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cron remaiDdera in tail, and if all his nid younger 
sons should die without issue, then to his daughters, 
lie died, leaving his sons the apiiointees, still younger 
sons ; afterwards one of them became the .only sur- 
viving son, the rest being dead without issue, and 
dienroe trust estate vested in possession by the death 
of fi without issue male. Tne daughters of the ap- 
pointor claimed the estate, considering the appoint- 
ment to their surviving brother as defeated, by his 
being, as they said, an eldest son for the time being, 
and 80 excluded by the will of A , and the other bro- 
tlm, the api^intees, being dead without issue. But 
it was decreed by Lifford C; that the appointment to 
him continued undisturbed ; that *' time being** 
meant the time of the appointment being made, that 
the appointees were as if named in the will of A, and 
diat the daughters could only claim under the appoint- 
ment of their father, who limited it to tliem in the 
event of all his sons, the appointees, dying without 
issue, which did not happen. Jones v. Cope, Vern. 
& Scriv. 29. Will, C. op, who take. 

Where lands of a specihe annual value arc settled 
in jointure, pursuant to a power, die value is to be 
estimated at the death of the husband. Cs. Lon- 
dorulerru v. Wayne, 2 Eden, 170. S. C. Aiubl. 
424. 

A, hy will, devised his collieries, Ac. to trust^s, 
upon trusts to dispose and convey the same in such 
manner as his daughter, AL whether sole or covert, 
should direct or appoint ; and for want of such di- 
rection or appointment, to apply the money arising 
thereby to certain purposes in his will mentioned. 
He then declared, ** that though his meaning was to 
give his said daughter the al^lute disposal of the 
said collieries. See., to prevent the cxpences and trou- 
ble that must attend the management of affairs of 
such a nature, under die direction of die court of 
chanceiy ; he reejuested his said daughter to direct 
the money arising therefrom, to be applied in such 
manner as he hail directed the same in default of 
her direction and appointment.** The daughter 
made an appointment in favour of her husband ab- 
solutely. liut this appointment was held to be void, 
as being contrary to the testator’s intention. Kl. 
Bute V, Stuart, 1 Bro. B. C. 476. Will, C. of. 

W riting in nature of a will by feme covert under a 
power, not a proper will, and the appointees take 
under the power coupled with the writing ; yet it 
has effect of a will to three intents ; the words have 
the same liberal construction ; it is ambulatory until 
testator’s death, whom appointee might survive, and 
can take only from testatrix's death. Southby v. 
Stonehouse, 2 Yes. 612. Feme Coveht. 

Where given to those not capable, together with 
another who is capable, die latter will take the whole. 
Under such a power, it cannot be gived free from 
debts of the appointee. Alexander v. Alexander, 
2 Yes. 640. Id. 

Power tQ husband to make jointure not exceeding 
clear yearly value of 100/. for every 1000/. portion ; 
It of the portion is limited, the interest to the hus- 
nd for life, then to increase younger children’s 
fortune ; if none, to survivor or husband or wife : 
this, considered as received by him, as settled fairly 
for the family and for his benefit, and within interest 
of the power. •• Clear” means, as at the time of 
making the iointnre, and not during its continuance, 
which would make these powers fluctuating. *• Clear” 
means free from charges usually allowed between 
buyer and seller, and by the course of the country 
home by tenant, but subject to land-tax, and those 
borne by landlord. E/. Tyrcmret' v, Dk, Anoagter, 
2 Ves. fiOO. S. C. Ambl. 237. 

Power of appointment by a father not well ox- 
wuted, being contrary to the intention as collected I 
fioni a leaionable construction oV the recital of tho j 


deed which created the power : " and” construed 
“or.” Burleigh v. Pearson, I Ves. 281- 
Devise io trust to sell, and a charge to pay debts, 
give equally power of sale. Klliot v. merriman, 
2 Atk. 43. S.C. Barn. 78. Power of Sale. 

A general power to raise portions for daughters 
may he restrained and qualified by particular proviso. 
Fane v. Dk. Devonshire, 6 Bro. P»lj, 137. 

Power to charge lands with sum of money, im- 

r »rts interest thereof also. Ld. KUmurry v. Oeery, 
Salk. 538. Int. when payable. 

A settles land to the use of himself for life, re- 
mainder to such of his four children, and in such 
shares and proportions, as A by any writing shall 
appoint. A may not only limit the land to any of 
his children, but may charge the land with any rent- 
charge or sums of money for any of his children. 
Thuaytes v* Dye, 2 Vern. 80. Slitlkment, C. of. 


Xlll. TiiAN'SFEn OP Powers by Delegation or 
Act of Law. 

Bankrupt seised for life, with a general power of 
appointment, with remainder, in default of appoint- 
ment, to the heirs of his body, cannot be compelled 
by decr^ in equity to execute the |iower for his cre- 
ditors: out see 60. 4. c. 16. s. 77. Thorpe, v. 
GooduU, 17 Vcs. 388. 460. S.C. 1 Rose, 270. 
Bankcy. Convkvance by Bankrcpt. 

Mere power unexecuted in a tenant for life who 
becomes bankrupt, dues not vest in his assignees. 
Townshend v. Windham, 2 Vcs. 3. Ba.nkcy. As- 
signment. WHAT PASSES. 

A i>ower under a settlement for a husband to dis- 
pose of a Tuversionary interest in an estate, in such 
proportions as he should think fit, among the issue of 
the marriage, he, by will, delegates it to his wile in 
such shares as she pleases between his son and 
daughter : Held to be like a power of attorney, and 
not transmissible to a tliii-d pi'.rson, but could l>e ex- 
ecuted by Uie liusband only. Ingram v. Ingram, 
2 Atk. 88. Alienation. 
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7. Effect of order for leave to amend, 
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XII. Bill of Discovery. 
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2. Generally, and what a ground for, 

3. By plaintiff, 
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6, Ew want (f prosecution, 

* Bill op Exceptions, see Pr. Exceptions^ 

Bill of. 

XIV. Bill op Interpleader. See also Pr. 

Costs, 10. (*).— Pr. Evid. II ( f )^ 
Pr. Payment into Court, 3. 

XV. Bill to Perpetuate. See also Pk. Evid. 

14. 

XVI. Bill of Review, Phoceedinos and Evi^ 
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XXIll. Commission of Partition, 
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XXVII. Consent in Court. Set also ArouiES- 
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5. Papinent and tender, when necessary, 

and effect of. 
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7. Setting off. 

8. When stayed by agpeal, 
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(/>) Costs (f taxation of costs. 
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tajedf and tf appeal, rehearing 
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(d) If’/ieiv party shall fkiy taxed costs, 
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(c) Whether costs in cause, or extra 
costs. 

(fy AUoivunces beyond taxed costs, and 
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and client. 
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(и) Abandonment after notice to appear, 
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(<.*') Amendment, 

{d) Appeal. 
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( O bankrupt and insolvent. 

(g) Dunk if Fngland. 

(/t) JiUI, dismissal of. 

(i) Cause standing over, or struck out 

of paper. 
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(o) Decree. 

(;i) Demurrer or plea allowed, submit- 
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(</) Discovery. 
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(tl Kxceptions allowed or overruled. 
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I'lnterpleader, 

(aayjlrregularity of process: 


I (bh) Issue at law. 

(rc) Lunacy, 

I (*^*^} Parties improperly joined, or served 

i with notice, 

I (re) Pauper, 

I (^ff) Peipetnnting testimony and com- 

mission to examine. 

(gg) Proif if debts before master. 
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(ii) Review. 

(.i/ ) fioUcitor. 

(ifc) Specific pefformance and sales Judi- 
cial, 

(//) IViiMm. 

XXX 1. Court, Practicf- in, and genera m-y. 
XXXIl. Creditor’s Suit. 

XXXllI. Cross Bili,. Pr. Costs, 10. (n\ 

* CuRsn-OR, see Pr. ()Ei-if:F.its of Court, 5. 

* De H>:ne Ksse, see Pn. Kvid. 28. (/) ; 

(h), 

XXXIV, Decree. See also Interest, Pec.u- 
MA1IY, VI. — Pn. Costs, 10. (o). 

1. General ttrdcrs concerning, 

2. Form and const rnctioti of. 

3. General effect of. 
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5. For administration and distribution if 
• effects. 

6. Offoreclosiire or redemption of morl- 

gnges. 

7. II ho Ihnind by. See farther, In- 

fant, 11. 3. 

8. Dhtainiug generally. 

9. Ghtained by fraud. 

10. Obtaining by consent. 

11. Pro cmifessty, anil by default, tSee 

also Pit. Bill, pro comt>so. 

12. Scnice if. 

13. Adding to, altering, rectifying, and 

varying minutes if. 

14. Entry, drawing up, and enrolment of. 

15. Of the suspension, prosecution of, and 

carrying into execution if. 

> 16. Impenchment , discharge, and reversal 

17. f.o^t. 

* DhOlMUS PoTF-SlATEM, SCB Pr. WrIT, 7. 

* Defendant, see Pit. Party, fitc. 2. 
XXXV. Delivery up of Deeds by Partus and 

OU I OK 0)1' IIT. 

XXX VI. Demurrer. See also Pr, Costs, 10 . (/i). 
— Pit. Kvid. 27. (rf). 

1. General orders. 

2. Generally, 

3. Time of filing, entry, and enrolment of. 

4. Amendment of. 

5. Argnmeivt, setting down for, and with- 

drawing of. 

5. Allowing, effect of. 

7. Overruling, effect of. 

8. Ore tenus. 

* Deposit, see Pii. Salfs, Judicial, 7. (6). 

— Pr, Appeal, 1. 8. 

* Depositions, see l*ii. Evid. 29. 
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* Enlargement of Time, — 
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XXX VUI. Kvidence. fitesM/AillAKECY. VI. 14 .(c) ; 

X.9. (rt). — M arriage, 11.— Pn. Ap- 
6. — ^Tithes, VI ; X. 2 . — Will, 

1 . Cenerdily. 

2. IVluit si^fficient generally. 

3. Of what facts necessary or admissible 

generally. 

4. Parol, where adnulted. 
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5. Ontii prdbandim 

6. Entrif of, as read, 

7. Further eoidence, when nJwitted, and on 

aj}jienl, re-hearing, Sfc, 

8* Befora master. 

At law. 

10. J'Uhihits, 

11. Afidaoils, .Scft a/«o Bam kcy. XV 1.3. (/<). 

* (3) ; XVII. 4. — Pl. Bill. 2. (i). 

— Pii. Attachment, 3. 
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13. Bills generally, and whei'C taken pro 

confesso, 
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Of parties to cause* 

Of defendant on Interrogatories. 
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(2) Effect if. 

(3) When and how granted and 
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Answer, 17. — Pr. Costs, 10. ( t ). — 

• ^ Pr. Master Reference, &c. 2. (ft). 

Exceptions, liiLi. op. 

Excht.ql'Eil Practice in- 
ExiiiuiTS. %'tftf Ph. Evid. 10. 

Fees. See Pn. Officers of Court, l.(c). 
Filing Pleadings. See Pii. Answer, 6 ; 

■ 17.(tf) , Pr. Demurrer, 3 ; Pr. Evid. 
11. (c?); Pl. Plea, 2. 

XLll. Fund in Court, and advancing to par- 
ty thereout to carry ox Suit. 
FuUTIIER DlRECTiONS. 

Haueas Corpus. See also Stat. C. of, II. 

25. 

Hearing and Setting down Cause. See 
also Pr. Answer, 17. (ft) j Pr. Rehear- 
ing. 

• Information. See Charity, IV. 

• Impertinence. See Pr. Answer, 18 — 

P«. MASTF,n Reference, 1. (d). 
XLVI. Injunction. See also Pr, Evid. 11. (e); 
Ph. Payment into (^.»urt, 4. * 

1. Generally and general orders, and form 

if. 

2. Hew and when to be obtained, and motion 

far. 

3. Obtained on amended bill, 

4. Special, 

5. Perpetual. 

, 6* Extent ami effect tf. 

7. Service of, and iff’ order for, 

8. Breach of, what constitutes, and commits 

meat for, 

9. Reviving, continuing, and extending/ 

10. Dissolving, and cause against dissoluing, 

11. Effect of" amendment, and obtaining leave 

to amemi without pr^udiee* 

I2« Agabut pnKeeding at law* 

(tf) Generally, ^ 

(ft) Against ^ectment* 

(c) To stay trial, and extending com- 

moiHnjunction , 

(d) }(i stay, execution and distress* 

(e) In other courts* 

(/) Where money will be ordered into 
court on granting. 

(g ) . tff^ud and public policy. 

13. Against darkenit^ ancient lights* 

14, - breachiff’eontraet, covenant, and 

trust* 


XL, 

XLl. 

» 

« 
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XLIII. 

XLIV. 

XLV. 
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15. Against infringement ef cflpyright and 
patent, 

15. , ■ setting up legal drfejice and barSi 

17. — ■■■ ■ " nuisance, 

10. — — payment of motiey or transfer, 

A . or negociatioti of security or pnyperty, 

19. To quiet possession, 

20. Against sailing of ship, 

21. Against sale, ■ 

22. Against trespass, 

23. Against waste, 

24. In other cases, 

XLVII. Inqvfst. See also Lvnacy, IV. 1 & 2. 
XLVIU* IvsPECTioN OP Deeds, &c« See also Pr. 
PnODL'CTlON OF DeEUS. • 

XLIX. Inspection, order for* 

* Lssufticiency. SmPr. Master ; Refer- 

ence, 1. (d).— P r. Answer, 19. 

L. Interlocutory Order. 

• Interpleader. See Pn. Bill op Inter 

pleader. — pR.CosTS.lO. (t). — Pn.Evin. 

11. (/).' — Pit, Payment into Cocrt, 3. 
I.l. lNTCnROQ.4TORlES. 

Lll. Intituling Pleadings. 

LIll. Issue and Action at Law, and Ca.se se.vt 
FOR Opinion of Judges. See also Pt. 
Costs, 10. (bb,) 

1. Form of, ^ 

2. When directed, 

3. Vevisavit rel non, 

4. Praetke on generally, and trial of, and 

verdict, proceedings and effect of, 

LIV. Judgment. 

^ Letter Mi iiSivE. Letter Missive, ante, 

* Master. See Officers of Court, 6. 

* Master Extraordinary. SeePn, Officers 

OF Court, 7, 

LV. Master, Fhoceedinos before. See also 
Accoum, Vlll.2. — I’ll. C harge and 
Discharge. — P n. Costs, 10. {gg ), — 
pR. Evid. 8 ; 28. (d).— P r. State of 
Facts. 

LVI. Master, Reference to, Report and 

ERTiriCATE. 

* 1 . BefcreHce. 

(«) On what facts inquiry made on, 
and where reference directed, 

(ft) Proceeding on, 

(c) As to title, 

(d) As to scandal, impertinence, and 
insufficiency. See also Pn. An- 
.swEB^ 18 ; 19. 

(e) If tvw suits are for similar olffect, 
(J) if suit for infant*s henejiti 

(/r) To ajtpoint guardian, bfc, 

(A) In cases of Joreclosure and redemp- 
tion of mortgage, 

2. Report and certificate, 

(а) Form of, 

(б) Settlement and signature, effect of, 
(r) Filing and obtaining in what time. 

(d) Review and amendment td’, 

(e) Confirmation and effect thereof, 
ij) Separate report and what acts may 

be doni without waiting for report, 
(.g) Certificate, wisen necessary, 

(fi) Exceptions, 

(1) General orders, 

(2) W ken proper or necessary, and 
obtaining leave of court. 


(3) Form of? 


, . Veposit Oh, 

(5) Time of filing and effect of. 


(6) Setting down, hearing, and ar» 

gning, 

(7) Allowance and overruling, efm 
feet of, 

LVII. Mp.8SP.noer, See also 'Bankruptcy, VI. 
14. (0. 

* Misnomer. 5m also Amendment, (the re- 
ferences.) 

LVIII. Motion. See also Pr. Evid. 11. (g), 

1. General orders, 

2. What nu^ be effected by, 

3. Notify of , 

4. Motion of course what affected by, 

5. When and how made, 

6. Form of jtroceedings on, 

LIX. New Trial. 

1. When granted, 

2. How* obtained and proceedings on. 

LX. Notice. See also Notice, ante, p. 717.— 
Pr. Motion, 3. 

1. ^"otice generally in practice, 

2. Notice, denial if, 

LXI. Ofpicers of Court. See also Jurisdic- 
tion ; and as to Examiner, See Pii.Evid. 
28. (e ), — Messenger, See Pii. Messen- 
ger.— Solicitor, See Solicitor. — Dk- 
iR'TV Remembrancer, See Pit. Master, 
(post, 6). 

1. Generally, 

(a) Rights, duties, privileges, and /ici- 
bilities. 

(h) Mistake of, 

(r) Their fees, lien for. See further 
SoL.‘& Client, Yll. 

2. Acemntant General, 

3. Clerk in court, 

4. Clerk of inrolments, 

5. Cnrsitors, 

6. Master, 

7. Master extraordinary, 

8. Registrars, 

9. Six clerks, 

10. Under clerks, 

, 11. Usher, 

12, iraifiwff clerks. 

1 3. Warden of Fleet, 

LXII. Order. 

1. General orders concerning, 

^ 2. Construction and effect of, 

3. Entry and drawing up of, 

4. Skaming cause against, suspension or dis- 

charge of, 

5. Service of, 

G, Amendment qf, 

LXll *, Outlaw ItY. 

• Parties. 5m Pr. Production of Parties. 
LXIII. Party, Defendant, and Plaintiff. See' 
also Pr. Evid. 18. 

1. Party plaintiff, rights, duties, S^c, 

2. Party defendant, sights, duties, 6(e. 

*3. Strangers, when they may be heard, S^e, 

LXTV. Pauper. See also Pr.Evid. 11. (fc). 

LXV. Payment, Order for. 

LX VI. Payment into Court. See ata^Pit. In- 

JUNC. 12. (/). \ 

1. On admissions, - 

2. Executors, Sfc,, trustees and receivers, 

3; Interpleader, 

4. On obtaining and continuing iiffunclion 
againsi proceedings at taw and commis- 
sion to examine abroad* 

6. Partners* 

6. Vendor and purchaser, 

7. In other eases, and generally* 
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IiXVII» Payment OUT of Covet. 

• Pkri'ktuatino Tbstimuny, tee Pr. 

IJiI.L TO PEIIPETITATE. 

LXV'lll. I’ktition. See also Bankcy. XVI. 3« 
(b); XVII. — Charity, IV. 

1 . Genei'al orders. 

2. effected by. 

3. Proceedings on, generally. See fur- 
iher, Bankcy., XVII. 

• Plaintiff, see Pb. Party, See., 1. 
LXIX. Hi.fa. iS'm PR.CosTejr 10. (]i). 

1 • General orders* 

2. When proper, fling, and leave to 

plead* 

3. Jurat of, attestation and signature, 

when necessary. 

4. Setting down, and argument of. 
r>. Withdrawing, and waiver* 

AUincance and overruling when, and 
effect of* 

1. Amendtnent of. 

8. Of' former suit, rrferenee on. 
a. tViiere ordered Jo statul for ansu'er, 
practice on. See Pl. Plea, 19. 

I.XX. Priority of Suit. See also Pn. Citos.s 
Bill. 

I.XXl. PiiisoNKH. See also Pn. Attach- 
ment, 5, * 

TiXXTI. Prjvilkoe from Ahrfst. 

LXXIll. PnocF.ss. See also Pr. 10. 

(oa). — Pn. Writ. 

• Procekihngs at Law, see Pii. IxjifNc- 

TION, 12. 

LX XIV’. PnociiEiN Ami. 

I<XX\'. PnonucTiON of 
LXXVJ. J’nuDvrrioN o» Pauiiks. 

LXXVJl. PROiiinmoN. 

• I’lio 1 ntbrk.sse suo, see Pr. Evii>. 

28. (g). 

• Puiu.icAiiON, see Pn. Kviu. 30. 
LXXVIII. Ufceivkr. See also Bankcy. X. 3. 

(ft) — MonT€:AGE, III. 2. (ft) ; IV. 
1.— Pr. Costs, 10. (fc/i). — Pr. 
Payment into Court, 2. 

1. Generally* 

2. Appointment. 

(rt) Generally* 

(h) Before a iistrer, 

(c) IMtomaybe. 

(W) e.r ecu tors, adininistra-^ 

tors ami trustees* 

(e) (her infavCs asteOe* 

{jf^ Against joint tiNuints and te- 
nants in common* 

is) ^gdinst fiwrfgagor or mart- 
gagee, and other incum- 
brancers* 

(ft) In partnership. 

(t) Pendente life. 

ijX dgainst vendor and purchaser* 

(ft) ill other cases, 

3. Powers, duties and liabilitief* 

4. Security by, aitd littbilUies and rights 

of sureties for* 

5. Accounts and allowances to* 

i ■ ' 6* Discharge and removal. 

Reference, sea Master, Rfferevce. 

* Reference roiC ^anval, ^c., see 

Pr. Answer, 18.— Pr. Master 
Reference, 1. (<i). 

* Registrar, see Pa.; OniCERS of 

Court, 8. ' 

LXXIX. Rehearing. ^ 

LXXX. Rejoinder. ^ 

LXXXl. UErucATiov. ' ' 


* Report, see Pr. Master, Rsferenob, 

he . 

* Restoring Cause, see Pr. Cause. 

* Retaining Cause, see Pn. Cause. 

* Review, see Pn. Bill of Review. — 

Pr. Commission of Review.' - 

* Revivor, see Pr. Abatement and 

Revivor. 

LXXXII. Sales Judicial. See also Bankcy. X. 

6. — MoRTOAOfe VII. — Particu- 

LA RS OF SALB.-*t-PluC0ST8, 10. (ftft). 
1. Sale when directed,' and where to 
take place* 

' '< 2. Who may purchase* 

3. Venditrs^ liahilities, and duties* 

4* Purchasers* rights, liabilities, arid 
duties, and herein of the titUi*. 

5. Sale when completed, letting 

chaser into possession* 

6. Discharge of Jirst, arid enbstitu- 

tion of another purchaser* 

7. Opening biddings. 

(tt) Generally. 

(ft) Deposit on. 

8. The Conveyance* 

9. (Setting ojide. 

* * Scandal. ^ePn. Answer, 18. ; Pr. 

Master, Reference. 

LXXXIIl. Seal and^Seal Day. 

LXXXIV. Sehuestration. 


1. Issuing set vice of, and reviving 
against heir, S^e* 

2. Kiecution and effect, what liable to* 

3. Abatement and discharge of. 

4* Sequestrator* 

* Service, s0 Bankcy. XVI. 3. (ft). 
(1); XVII. Z * — ^Pr. Ati'achment, 
6.— Pb. Decree, 12. — Pn. Evid» 

11. (i); 11. (J) Pr.Ixjvnc.7. 

Pn. Order, 5. — Pr. Sequestra- 
tion, 1 . — Pr. SvBPiENA, 2. — So- 
licit OH, V. 

LXXXV. Service substituted. 


* Setting down Cause, see Pr. De- 

murrer, 5. — Pr. Hearing and 

SETTING DOWN CaUSE. 

LXXXVI. Signature of Counsel, &c. 

* Six Clerks, see Pr. Officers of 

Court, 9. 

* Speeding CaitsBi see Pr. Cause. 
LXXXVll. State OP Facts. 

LXXX VIII. Staving Proceedings. 

Stranger, seePu. Party, &c. 3. 
SuitpcENA. See Pr. Fvid, 27. (a). ' 

■'I 

1. Form, nature and amendment of, 

2. Issuing, and service, and return of. 

3. 7Vi hear judgment. 

4. For other purposes. 

Taking Pleadings off File. J,w'. 

Term Time. 

* Under Clerks, see Pr. Officers of 
Court, 10. 

* Usher, see Pr. Officers OF Covot,!^. 

XCII. Vacation.' ' 

* Varying MiNy*rcs> see Pr. Decree, 13. 

* VTexation, see "Vexation, j)oif. 

* Waiting Clerk, see Pr. Officer of 
Court, 12. 

* Warden of Fleet, see Pr. Officers 
OF Court, 13. ^ 

* Witness, see Pr. Costs, 10. (M)*—r . 
. Pr.£vid.27 .-^Bankcy. V11.2.(a). 

* Writ of Procedendo, see Bankcy* 
VI. 12. Writ, 7. post. 


LX>(X1X. 


xc. 

XCI. 
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XCIll. WniT. Seeuht Lunacy,— Outi. awry. 1)een approved and oidered 1» the court,, it la binding 
— Pu. Certiorari. — Pr. Hauear notwitlistanding the dealli of cither parly before it 
Corpus. I carried into effect. Macauley v. PhUips, 4 Ves. 19 


1. I)e coronatove eligendo* 

2. O/'piwr. 

^ 3. De excommunicato capie 7 ido, 

4. Ne ejeat regno* See also Pn« Evin. 

11. (fc). 

(al When grantee 

(6) Discharge <»/'. 

Ye) Bond and surety, 

6, of suppUcavit, 

6, De ventre inspiciewlo, 

7. Of other naturest and generally, 

I. Abatement dc Kevivor. 

See also Bankruptcy, 11. 2. — Pn. Appeal, 6. — 
Sequestration, 3. 

1. Abatement, 

(ft) Generally, and effect if, 

(li) By death. 

(c) By Bnniiruptcy and insolveticy, 

(d) By Marriage, 

(<;) By Infant coming of age, 

2. Wcf/iror. 

(a) By, and against whom, 

(h) For costs, , 

(c) How revived, 

(d) Generally, aiid effect cf. 

A bill having been hied by a number iif persons, on 
behalf of themselves and oilier creditors of a banking- 
house, an order is obtained by A, uric of the plain* 
tiffs, to amend the bill by striking out the names of 
the co-part iiers, but no amendment is actually made; 
many years afterwards, the cxceuturs of A, not know- 
ing tnat the record bail not been amendccl, file a Ihli 
of revivor, as if A had been the sole plaintiff, and an 
order of revivor being obtained, move in the revived 
cause for a receiver. Such a motion is irregular, not- 
withstanding that the order of revivor has not been 
discharged. Jfnghrs v, lJumhell, 1 Puss. 317. 

A bill against several deftndants being retained, 
with lilierty for the plriintiiT to bring an ue-iou ..•■.■•linst 
one of the ilefendants, tlie trial uiav lake pl.ien during 
an fibatemijii, occasioned by the dealh of one id the 
other defemlanls, if the decree does not clireet theiii lo 
attend it. Ihii'ijihtrysy, HtdlU, 1 J,tc. 73. I’n. Kt- 
TAiMvu Bill : I*r. At mo\ at Law. 

A suit by a corporution does not become defective 
on the death of some of the mcmbcis ; otherwise of a 
suit by the mcmijcrs in their individual characters, 
Blackburn v. Jepson, 3 Swan. 138. (.'ifjci pRA'iioN. 

Order to dismiss for want of proseeution, after an 
abatement, although irregular, not to be regardcKl as a 
nullity ; consc(]Ucntly, that order must be dischnrgnil 
before the plaintiff can obtain an order to revive the 
suit. Boddy v. Kent, 1 JMer. 3fjl, Pn. Oiini-Ji to 

UjSMl.'iS FOR WANT OF PnOSH UirON. 

Separation a mensa thoro in the spiritual court, 
only pn/pter savitiam ant adulteriam ; and after recon- 
ciliation, the same cause cannot be revived. Ld. St. 
John V. Ly. St, John, 1 1 Ves. 532. 

The right of children lo a provision out of the pro- 
perty of their rnotlier, under decree direefing a settle- 
ment by husband on her and her children, exists not- 
death of mother before the rejiort. 'Murray 
fm hlibank, 10 Ves. 84. lIusB, & Wife, Seitlt. iiy 
•'OIIRT ; PaIIEN’T & CllILO. 

J 0/der for transfer and payment out of court, though 

klisc abated ; the right being clear. Roundel! v, 

TOTW, 6 Ves. 250, |»ii. J*aymt. out op Court. 

^ seUlcinent of the wife’s cf|uilablc ialerfst bad 


Ilusn. & Wife, Settlmt. mv Court. 

Where there is a reference lo the master in a case 
of lunacy, he shall make his report, althougli the 
lunatic be dead. Exp, Armstrong, 3 Bro. C. C. 238. 
Lunacy ; Pn. Rep. to Master;'" 

Not necessary to revive a perpetual injunction on 
'death of party. Askew y, Timimnd, Dick. 471. 

After abetement, defendant haying absconded, and 
stat. 50. 2. c. 25. being complied with, bill to Ira 
taken pro cotfesw, Seagood v. Ferrard, id. 300. Kt 
vid. 63. , , , 

Depositions from abroad, published, though taken 
during abatement Sinpli/irv, id. 277. 

’I'hougli a cause be abated, money may be ordered 
to be paid out of court, without reviving the cause, 
upon the consent of all the parties actually interested. 

Beard v. FI. Powis, 2 Ves. 399. Pn. Payait. out of 
Court. 

Abaferaent, after answer to bill of discovery, suit 
cannut ,jc revived, (louhlw. Banins, Dick. 133. 

Depositions allowed to be read, though taken dur- 
ing auatein(;nt. 'f^hompsou v. Took, id. 115. 

^’(■fiiicstraii ir '' sne process, abates on death of 
pUintif. iud reviv.- i suit. Hyde v. Foster, id. 132. 

A scii^tcstralion •'> issues as a mesne process of 
the eoiiit, falls wilu lie death of the person ; but if 
for iion-jicrformance »)f;i decree, the death ol the party 
does not dclermiuc it. Ifoirkins v. Crook, 2 Atk. 594. 
Bordeltv. UocUcy, 1 Veru. r)«. Pn. Siqui&tratio.v. 

On an appeal, the house reserved giving jiulgment 
upon the point, until an aciaiuut between the parties 
was taken. The account is accordingly taken, but 
before the appi al is brought on ogain, one of the par- - 
ties dies : the suit below is thereupon regularly 
revived. Held, the appeal need not be also re- 
vived. Lake V. iUaifon, 5 Bio. P. C. 281. J*ii. 

AiM’F.AL. 

Defendants enrolled decree after abatement, and 
held regular, Ds. Berksv. Sheffield, Ambl. 686. Pit. 
Knuoi.ment of Dkcree. 

Man and wife sue for promise made to wife during 
craverluic, wife dies ; suit does not abate. 'Ihorne v. 
Brand, Cary, 62. 

After abalemciit defendant absconding, 5 Geo. 2. 
c. 2;i., must l>e complied with. James v. Virre, 

Dick. 03. 

'J'hough by di-ulh of cesliiitp/e trust, the suit abates 
as to biiii, vet if thuie bo a decree against him and his 
'tnistee.'i to convey. iVc., the trustees are obliged to con- 
vey the kual tiiK , lor the death of either party makes 
aii^ dbatciucnl only quoad himself. Finch v. Ld, 
li'inchelsea, 1 Jyp Ab. 2. Trustees & Cesiuique 
I' nusT. 

'I'he court will onler money out of court to irarson at 
entitled to it by decree, notwitlistanding death of some 
of the parties. Id, ib, Piu Paymt. out of Court. 

If, after a decree lo account, an executor or admi- 
nistrator does not revive within six years, this is not 
within the statute of limitations. JloUingshead's case, 

1 P. W. 742. Deuuke to Account ; Limitation.s 
Stat . of. 

Deciccs of this court take effect from the tim'. they 
are pronounced, and the death of the partips shall not 
hinder the enrolment in convenient time, ' Olapham v, 
Phillips, JU^p.T. Finch, 169. Pn. Decree. Knuol- 

MENT OF. 

A decree may be enrolled after the party a death by 
order. /Iwtm. 2 (J. (1. 227. Pu. Decree. 

SecuK, if the party was administrator only. Warren 
v. . 2 C. C. 247. Id. . , , 

Bill to reverse a decree, for lliat it was signed and 
enrolled after the party’s death, dismissed. Yeavely 
Yeavely, 3 C. 11. 44. 73. Id, 
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''If two joint tenants nxt pinintiils, anti one releases, 
tlie cause is not thcieby^ abated. Anon. 2 Free. 6. 
fiat see per Lord Kldon in FalUnves v. Williamson, 

1 1 Ves. 305 ; and Jioddy y. Kent, I Mcr. 364. 
Joint Tenancy j Release. 

By Death. 

Husband and wife defendants to a bill prating an- 
assignment of a term, which the wife by answer claim's 
to liold, to preserve her title to dower ; on the death of i 
the husband, the suit may proceed witliout a sup> | 
plcinental hill, sciiible. Mole, v. Smith, 1 Jac. 495. ‘ 
IIUHII. & WlI K. I 

1\ ami of feme plainlifT being dead, she was or- 
dered to appoint new one in two inontiis, or bill dis- i 
missed with cj>sts out of fund in court. Barlee v. 
Barlee, 1 S. & S. lOO. P. A:^ij. 

A commission of bankruptcy cannot proceed, after 
tlm death of the party against whom it issued, if ho- 

fore a declaration of hankiiiptcy. Ftp. ]h:ah, 2 \cs. 
& R. 29. Bank('s. CoM.Mi.?. 

Power of alioniey to a creilitor to receive d*t, 
not accniiipunyiiig anv assigniiieui of it nor uviiig 
part of any security };!vcn, hut wi'.l. h rations dial 
it was to enable the etodiUir to Jit inon^'v to iiis 

debt, l.(‘.hl not .in appiopiiatieo, ai-d fl.crcfe'v' failed by 
the death of the debtor. \\ Vernom, 2 \ es. 

iV n. .51. Powi'.lt OF AtTOUNEY. 

Heath tif one of defendants, docs not noccs.sarily 
]iirvent jiulonjont. Dnries v. Davies, .9 Ves. 461. 
i*n. .1 (tnr.MKM . 

If a dereudant in erpitly becomes liankrupt, tlic 
pkiiiitiif'. cannot ihoreforc dismiss his own hill without 
paying costs ; it ih no abatcincnt. Botheifonl v. Afi7- 
^er, •* An^t. 45H. Dismissal or llii.r. B anm v. 

All Older was made llmt. the plaintilf should set 
down his cause to be heard within a limit'd time, or 
the hill sliould ho dismissed without finthei order ; 
*u llie moan time the suit abated by the death of ade- 
lendaut : this abatement suspends the clfcvds of the 
funner order, (h'eyson v. Oswald, 1 (lox. 343. Pk. 
Dhokii to skt dow n Cal'sk. 

Sciuie.'itrution to compel performance of a <!errcc 
nbate.d by dentil of plaintiff. Wharam v. Ihvughton, 

1 Vos. 182. Pn. Sj.;«ji.'ksthatu)N. 

Also the suit abates, a further act being nccossan-, 
so that a bill ol rc\ivor must lie fileal * no suliptena, tu'i, 
Ju. as Ihedcciec was not .signed and enrolled. Id. ih. 

Ft. fa. not ahsiled by death of plaintilf, the right 
being vested ; otherwise of an e.Klont where a fUtemlei 
IS necessary ; so of a seijncstration, because r rthtr 
act is necessary. Jd. 183. 

Plaintiff gave feme covert a promissory note, and 
the liusbaiul dying Ijcforc answer to a bill of discovery 
«l the consideration; held, that suit was abated. 
fnghlbimnt v. Iloluday, 2 Kfi. Ah. 1. llcsn. cv 
WlVR. 

'J hou^li by 8 Will. 3. .i suit shall not abate by the 
ileath ol one defendant ; yet it must lie taken with 
lliis restriction, tliaithe subject-matter of the bdl is not 
hurtthyreby. Ihvwny, jUgden. 1 Atk.29l. 

A custody ot a lunatic's csiate griinicd to baron 
and feme (^the feme being nest of kin ) determines on 
her death. Kvp. hyn^, Korn;s. 113. Lunatic, 
Lommittkb ok ; Husn. & Wife. 

Bill for a fegacy against baron and feme who was 
executrix of testator, defendants answer and witiiesKcs 
arc examined and publication passed ; husband dies ; 
no abatement, and the wife shall Iks bound by the an- 
swer and depositions j but it might be otherwise if the I 
wife's inheritance was in (|iK'.stion. Shelhnrii v. 
Briggs, 2 Vern. 249. Sed qinere, see Anon. id.,J97. 

1 L. KvinKNi'F ; Hijsn. \V IFF. 

In a hill of interpleader, a trial of law is directed^ 
between tlic dcfeuilaiits ; the suit, if lliyreby cMided as" 

vni.. II, 


to the plaintiff', so that if the plaintiff dies, defendant 
may proceed without reviving the cause. Anon. 

I Veru. 351. Pn. Intmii*lkaI)eu. 

A sequestration which issues as rnesne process de- 
termines by the death of the party, otherwis^if it 
issues after a decree, though for a personal duty. ^rtV- 
dett y, Rorkly, 1 Vein. 58. Pit. Sequesihation. 

£8^1 of a sequestration binds from the time of 
awarding the commission, and not only from the timqi 
of executing it. Jd. ib. 

Bill against husband and w% a^tes by death of 
former. A mm. 3 Salk, 84. Husb. &Wxfe. 

If the bill be bi ought by husband and wife for a 
demand in her right, and the husband dies, it is in the 
nature ifC a chose in action and survives, and t|jc 
cause doe.s not abate. Foiru v. Julcn, 3 C. R. 40. 
iri'SH. if Win:. 

Where joint tenants file a bill, and one dies, his 
interest survives to the other, 'Aiid tlmrcfore there is 
no nbalemciit. Srid tjutere us to toiiauts in common. 

1 Kq. Ah. 1, Wright y, Dorset, '6 C.m, (}{). J(»int 
Tknam'Y 

Hill by husband and wife for promise made to both ; 
since bill filed wife died : it is not necessary to re- 
vive. Thornr v. Jlrend. Cary, 89. 

• 

(c) Ihf lUinkniptcy or Insolvency . 

The devisee liavitig tgken the benefit of an insol- 
vent act, and made the assignee a paity to the suit, 
who, by his answer, ilisclaimcA all knowledge of the 
assignment, and lefusod to undertake the trust for the 
creditors, tic cannot be compelled to act, and the suit 
remains imperfect until another assignee is appointed 
I and m-ade a paity : a decree made in such a state of 
the cause is erroneous. Hylands v. iMlouche, 2 Bli. 
567. Rknoukckaifnt op Tiiust ; Insolvency, As- 

SUJNFK IN, 

Plaintiff becoming bankrupt, a special motion must 
lx; made and notice served on assignees that they fdo 
supplemental bill *, in nature of revivor within given 
lime, or bill nuiy stand liisinisstMl. Porter v. f’lu, 

5 iMad. BO. Hanmilph y, Kii r.rr or. 

On pliiintiff’s baukruptcy, di.-fendiiut may move that 
assiunees tile supplemental bill in given time, or that 
bill >iaiid I'smissnl, v. Matins, 4 .Mad. 171. 

r».v.‘.K- . F.i rr.rr t)r , Pr- Moti<»n to Dismis.s. 

By the baiikniptcy of the plaintilf the suit liecoines 
drfectivo if not abated by analogy to law, the 
assignees ordeicil to be made parties in a limited time, 
or the bill to be disniissed ; whether with costs ? ifnii- 
dult V. Mnmj'ordf 18 \’es. 424. S. (J. 1 Hose, B, C. 
196. Bankcv. 

Upon the bankniptey of the plaintiff in an injunc- 
tion I, ill, the assignees to be made parties, or the iii-- 
junction dissolved. Jd. ih, 

l*racticc of llui court of exchequer holding the ‘ 
bankruptcy of the plaintiH' no abatement, and there- ^ 
fore dismissing the bill w ith costs for want of prose- 
cutioii. id. 426. Bankcy, ; Pn. in Lxcukoueii. 

By the insolvency of the plaiiitift* peiuling an ac- i 
count, the suit is abated. iri//ia»/ii v.. Kinder, 

4 Ves. 389. Insolvuncy. 

Bankruptcy of the phiinliff docs not abate a su|l in 
equity, ami tlie bill may therehirc be dismissed with 
costs fur want of prosecution. .Danidstm y. Butler, 

2 Ansi. 460. Bankc't. ; Dis-missai. op Bill. 

A plaintiff iiaviiig become bankrupt, ami his as- 
signees not having the consent of the creditors to pro- 
ceed in the cause' ill due lime, the defeiiduiils ob- 
tained an order to dismiss the bill fui want of prose- 
cution. Drdei dis(di.argcd under the circumstances 
'U}N)n. the terms of the susignees fiVing a bill of reviyor 
within a week (^whetljer bankruptcy is an absolulCKr 
abatement of tlie suit, qii,? Lingard v. H 3 Bru. 
C.C. 435, I'll. Dismissal up Hill ; B.ankcv. 
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(rf) Bv Marriage. 

Upon the marriage of female plaint ilf> revivor alone 
will not do, where the interests of third person, viz. 
trustees and the issue must be brought forwanl, mak- 
ing a 'supplemental bill necessary. Hut a motion to 
stay an attachment for want of answjBr was refused, 
being made with consent of the husband, in tlie^facc 
of his covenant, to pi'rinit the suit to be revived'isnd j 
prosecuted by the trustees in his name, for the heneht i 
of the family, Meriiteather y. Mellith, 13 Ves. 161. 

Abatement by| marriage of feme plaintiff to bill of 
discovery after aosvi'er : Held that aefendant cannot 
. have his" costs. Dodson v. Jvdo, 10 Ves. 31. Pr. 
Costs; Pr. 'Hit.i. of DiscovicnY. ' 

Inhint plaintiff a ward of court having married, 
pnweedings stayed till husband shall appear. . Bnwn- 
T/it//v. M*rhersan, 7 Ves. 237. ^Waro of Court. 

Feme sole brings bill, and pending the suit marries, 
and baron and feme bring bill of revivor and obtain 
decree with costs. They sliall have costa for the whole 
suit, except the bill of icvivor. Durbaine v. Knight ^ 

1 Vcrn.318. Pn. Costs. 

Administrator durante minoritate obtains a decree 
to account, the infant marries, and a new administra- 
tion during her minoiity is granted to the husliand. 
Coke V. Hodges, 1 Vern. 25. Aiiaion. dvr. 31 * 9 ^'. ; 
pR. Dccrf-f. to Account. 

Marriage of feme plaintiff abates effect of subpoena, 
/fastings v. Jngges, Caiy, ifo. 

Plaintiff marries before answer and no advantage 
taken, therefore no bill of revivor necessary, i-aire- 
Jield V, Greenfield^ Cary, 52. 

Where two defendants marry together, no cause of 
revivor, Javkxon v. Smith, Id. 57. 

Fenie sole sucth out subpoena, and same day is 
married ; defendant i[ismi||ped with costs. Peirs v. 
Cair.iii>, id. 98. 

Feme marries pending suit, no grour^ to reverse 
decree. Cranhourne v. Ualmahoy, Pick. B, 

Marriage after decree suit revived by sci,Ja. Sayer 
V. Sauer, id. 42. 

Hill abated by rnariiagc of plaintiff, no revivor till 
after cross bill filed, loses priority. Smart v. Flayer, 
et e contra, id. 200 . 

Whore the U 'S'alo’' irs.ndo Ids widow executrix jointly 
with J S, but on coiiditioii she should not marrv, and 
pending a suit In* them as executors general, the wi- 
dow ipairiod : Held by Hridgiiian, C. J. that the mar- 
riage abated the suit. Hampden v. hreirer, 1 ('. C. 
77. S.C. Xels. 108. Hut see Mi tf. 45. C'onoi- 
TiON, Hiikacii ok. 

Widow party to suit, had judicial order and com- 
mission to make proofs, and then married : 1 leld not 
necessary to revive. .. Windham* s Case, Toth. 130, 
174. .. 

No hill of revivor after marriage. X’^ane v. Dowell, 
Dale V. Dole, id. 20. 

Demurrer to second bill of revivor overruled. St. 
Jvhn v. 'rhornhurgh, id. 75. 

Hill to revive bill of revivor lies. Att. Gni. v. 
Bnrkhnm, Hard. Hxeb. 201. 

Feme sole sues out a commission to examine wit- 
nesses j before tliey ace examined she marries. Their 
. depositions ordercci to stand. Winter v. Danvie, 'loth. 
99. Pit. ‘Commission to KxAMrNX; Pii. Kvi- 

DF.NCF. 


(fl) By Infant coming ^ Age, ' 

Bill by administrator durante minor i fftate abates 
by infant coming of age, therefore '■upplementaj bill 
^s necessa^'. Stubhsv. heigh ^ 1 Co;:. 133. 

Hy the infant's coming of age, ^.dministratioii du- 
rante minori wtate deascs, and suit !y such admhis- 
-trator is thereby determined for that Uip iofaht cannot 


go on therewith, but must bf^in anew, unless a de- 
cree to account wore had, in which case the infant on 
a bill brought for that purpose, may be allowed to go 
oil therewith. Jiwes v. Bassett, Free. Chan. 174. 
Admon. nun. min. .v-tatr. 

An infant suing by procdicin ami comes of age, af- 
terward publication passetl, and tlia;Cause came on to 
lie heard. It was objected that tM suit was abated, 
but the court. uvei ruled the objection and proceciled to 
hear the cause, and in such cases the course is to pro- 
ceed to hearing without any change in the proceedings. 
Cnr. Can. 464. 

Infants coining of age do not abate bill brought by 
administrator durante minoritate, Cuvy, 22 . 


2 . llerivor, 

(а) By and against whom, 

(б) Ftnr casts, 

(e) Ifow revived. 

(«) By and against v-hivn. 

Upon a bill filed before the bankruptcy of the plain- 
tiff. supplemental bill may ho filed by the assignees, 
without the consent of creditors. Bet an v, Leu is, 
2(i. N .ft 245. Hankcy. Assign eks, PnwF.n op. 

It may be necessary to revive a suit against the per- 
sonal repiescntativeof a deceased defendant, who lias 
himself disr laimed, and against whom the plaintiff 
waives all relief. Classingtan v. Thwaites, 2 iluss. 
458. 

Where one of plaintifis in crcrlitor's suit dies after 
decree, his personal Tepresentative has a right to re- 
vive. Ilnnmu v. Mtfrgan, I S. cc S.358. Pii.Crk- 
ditor’s Suir, 

When* one plaintiff dies lieforc answer, the suit is 
abated, and the defendant cannot move that supple- 
iiientul hill he filed within a limited time. Adamson 
V. Hull, i S. & S. 249. 8 . C. 1 i'. K. 258. 
Pn. Answlu. 

Suit not revived against the .administrator of a 
party named who did not appear, nor was served with 
a subpoena, nor can the plaintiff have the benefit of 
former proceedings against such an administrator. 
Asbee v. Shipley, 6 Mad. 296. Exons. Admohs. 

On the death of a defendant against wliom the bill 
seeks to set aside a contract entered into by him for 
the sale of his wife's estate, it is regular to revive 
iugainst his pi'r&onal representative without making 
wife a party. Humphreys v. Hollis, i .lac. 73. 
Hrsn. 6 c Wii k ; J*i.. Party. 

If dliditor file bill on behalf of himself and other cre- 
ditors, and obtain decree and dies, another creditor may 
obtain order to file siipplcroental bill, if representatives 
of first plaintiff do not revive within a limited time. 

' Dixon IV ifait, 4 Mad. 392* ^.PB.Cnr.i>n oil's Sun. 

Prochain ami plaintifil^ dying after decree, reference 
to master to appoint another diieeted, on motion of ile^' 
fendant. Bracey v, Sandford, 3 Mad. 468. Pro- 
chain ^ 

Defendant cannot revive, except after a decree to 
account, or where the defendant has some interest in 
the further prosecution of 4he suit; not, therefore, 
where his only object was to dissolve ^ injunction 
and proceed at l:iw. Iloiivood v, iiehmid$»,' 12 Ves. 
311. Pu. Party^J)efkndant.' > 

After decree suit may be revived by defendant, or 
by his representative, it.^dcad. XVilliums v. Cooke, 
10 Ves. 406. Party Drfrndant; Pr. Df-crf.e. 

'J enaat in tail claiming upon death of former tenant 
in ti^ without issue, not through or under him, but 
by a new limitation in remainder is entitled to con- 
tinue suit of former tenant in tail, and to benefit of 
proceedings by supplemental bill. Lloyd v. Johnes, 



Revivor^ by ^ agsi. whom ; PRACTICE, I. for costs. Hr}! 


9 Vca. 37. T»n. Ijli Tail; Pl. Supplemental 
J ilT.L. 

W' here injunction abates by death of defendant, dc* 
fendant’s representatives should move that plaintiff 
revive in a reasonable time, or injunction be dissolved. 
Stuart V. Ancetl, 1 Co*, 411. tn. Injunct. 

Bill by husbapd and wife, on death of husband, 
wife is not boundl<^o prosecute. Breedon v. Vauglian, 
Dick. 666. i 

A mortgagor brings a bill to redeem, obtains a de* 
cree for an account, &c. in the usuaUinanncr, and 
the account is accordingly taken by the master. Be- 
fore any further proceedings, the plaintiff dies, and 
his infant son and heir revives, and carries on die 
suit. Held that he is bound by the account already 
taken, but he shall be at lil>crty to surcharge and fal- 
sify it if he can. Badluim v. Udell, 4 P*rQ. P. C. 349. 
Account; IIliii. 

A defendant cannot revive, but in one instance, 
and that is after a decree to account, because in that 
case he is not considered as an actor, for till the ac- 
count is taken it is not known on which side the ba- 
lance lies. Jiifl/i. 3 Aik. 691. Pa. Party Defkx- 

DANT. 

Where now assiguces in bankruptcy are appointed 
they cun only revive by supplemental bill. Aamu 

1 Atk. 88. Bankcv. Assionevs. 

Assignee of inteicst cannot. file bill«nf revivor. 
Jlinrison v. IlUiley, 2 Com. STO. Assignuu & As- 

SIONKi:. 

Where the testator had pleaded to a bill, and died 
before the plea was argued, the exeenbw may pb ad 
dr uovo, for the first plea cannot be now argued. 
Mirklelhimite v. Culvert if, Forres. 3, But if executor 
lias assets, he will be bound. Jd. ib . JCxor. ; Pl. 
Pli a. f... 

Where a suit abates by death of plaimit)', a person 
claiming by provision or per fonnam doni, and not 
as heir or representative of deceased, plaintiff cannot 
revive, hut must bring his original bill, or commence 
at law. ihlhwue v. V&her, 6 Bro. P. C. 20. 

Decree made, defendant dies ; suit must be revived 
and decree then drawn up nunc pro iunCM Bertie v. 
IaI. Fniklaud, Dick. 25. 

Upon a bill in nature of bill of ravivor against de- 
visee, the devisee cannot dispute the justice or validity 
of decree. Minshull v. i-i/. Mohun, 2 Vern. 672. 
AfKrmcd 6 Bro. P.C. 32. Di.viskk. 

A devisee may bring original bill in nature of bill 
of revivor, and shall have the same advantage of a 
decree as an heir or executor, and the defendant's 
not.at liberty to make a new defence. Clan v. Il'ai*- 
dell, 2 \'crn. 648. Ih. 

After a decree to accougt and abatemenIWthe suit 
hy the defendant's death, bis representative may re- 
vive. A'c/it V. Acrtt, Prec. Chan. 197. Pn. Decree 
FOR Account. ■> 

A'lortgagor brings a 1^11 to redeem, an account 
decreed, and a report is m^e, and divers proceedings 
are had in the cause, and plaintiff is ordered to pay 
costs and deliver possession ; the defendant, the mort- 
gagee, dies: his executor can revive- |hU suit. Ly, 
Stowell V. Cole, 2 Vern. 296. AIortoor. & Mort- 

OEE. 

Administrator obtainSf a decree and die%; the ad- 
ministnUoar.di; bonis non may revive this deface within 
the equi^ of stat. 30. Car. 2. c. 6. Owen v. CurzoH, 

2 Vern. 237. Anuoh. de jionm non. 

A man marries an administram* f plaintiff obtains 
decree against him and hjs wife for 1500A ; she di^ ; 
plaintiff cannot proceed against the husband, without 
leviying against the administrator of the wife. Jack- 
stm V. Batolings, 2 Vem. 195. llusn. &.,oWifk ; 
Apmon. 

Whore a mutual account is decreed, the defendant, 
in case of abatement, may revive, or on his death. 


his representatives. Stowell v. Cole, 2 Vern. 210. 
A'<w#£ V. Af’nf^Prec. Ch.l97. Decbke lo Account. 

A deciee and sequestration for a per.^ual duty 
against one who dies ; this shall not be revived agairiKt 
his heir, or real estate, though it were for money pay- 
able on the Ijehalf of a charity. Universitif'CoUe^e 
V. Foicrofi, 2 C. 11. 244. 1 Vern. 166. Hlir at 
Law; PiuSec^uest ration. 

If a decree be signed and enrolled, an assignee may 
revive by scire facias, Dunnif,* AWcw, 1 V'ern. 283. 

Purchaser or assignee who not in in privity, 
cannot revive either by scire f acid’s br by bill of revi- 
vor, but may bring an original bill to carry former 
decree into execution. Id. 426. Assignee ; Pur* 
viTY OR Title. 

A decree for confirming an agreement between a 
lord and his tenants, for settling heriots and stinting 
common, revived by bill brought by purchaser, who 
did not come into possession and confirm, though lord 
and tenants were only tenants for life. Id, ib. 
427. 

In case of ahatemont it is not necessary to revive 
against a defendant who has not answered. Orhurgh 
V. Fiucham, 1 Vern. 308. 

Plaintiff may revive when defendant’s time for an- 
swering is out. Wakelp \\' tithes, l)ic;k. 13. 

*1f baron and feme have a decree for money in 
right of liie wife, and the husband dies, she shall have 
the lienetit of the deerc'^ Nanueu v, Martin, 1 Ch. 
Ca. 27. 2Frccm. 72. fj. C. Rusn. ic Wh e. 

Where divers are plaintifis, and the bill, after hear- 
ing, abates, some of tliem without the rest may re- 
vive the cause.* Fa ton v. 2'urncr, 2 C. (’. 80. 

After answer to a bill for discovcr\», if ihc suit abates 
by the death of defendant, the plamtifT may revive for 
further discoveiy. OouM v. liurnci, Bcamc on Costs, 
199. ■ ‘ . 

A devisee cannot bring a bill of revivor, not being 
ill representation to the devisor, but in nature of a pur- 
chaser. Backhouse v. Middleton, 3 C. 11. 39. 1 C. 

C. 174. S. C. Anon. 2 Freein. 132. F'or a pur- 
chaser, id, ib., but they may in nature of revivor. 
Clare v, JVardelt, 2 Vern. 543. 

Where bill to revive suit of forty v care back, not 
allowed. IViV« v. 3inrgaii, 2 Cli. Ca, 215. 

Trstjior died after publication ; executor not per- 
mitted to file new bill to make fiulher proofs, but was 
held to bill of revivor. Ferneti v. Laicite, Toth. 174. 

W hero two defendants marry together, no revivor 
is necessary. Jasikton v. Smith, Cary, 59. 

l iuslmnd and wife parties to bill ; husband dies and 
revivor by wife held good. Parrott v. Bandatt, id. 
100. 

Assignee of lease, subject of suit, cannot revive. 
Cheet^tUik v. IMeivt oJ, Choice Ca. Ch. 147. S. C. 
Haslewood v. Ueiniotd, Toth. 174. Ft vide Dunn v. 
Allen, 1 Vern. 424. 

(^b) For Costs, 

The general rule being, that there shall be no revi- 
vor for costs alone, yet where the costs have been taxed 
previous to the abatemeut, it seems there is a fi^ht to 
revive merely for the purpose of having thcr^aid.; 
and where the abatement has hop])cned by the death 
of the party in whose favour the costs w'ere awarded, 
it is the. settled practice of the court thkt his repre- 
sentatiw niay revive for such purpose. Loirten v. 
Mayor, S\v» tf Colchester, 2 Aler. 113. 

A cause is not out of court for this pur^iose, in con- 
sequence of the bill being dismissed. Enrolment of 
the decree not necessary to entitle tire representatiyc 
of a party to revive for costs ; revivor for costs jde- 
cxeeil out of a particular fund, is another exception to 
the general rule. Id, ib. Decree, Enrolment of. 
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558 Revivor for costs. 

No revivor for costs alone, unless they nre to be ] 
paid out of estate. Jetton r v, Ves. 572. j 

Kevivor for costs only on the iloatli of the phiintilf 
rntitlet! to them, though befon! the report, ami they j 
were not to come out of a pailiciilar fund. Morgan \ 
V. Scudamore t 3 \'es. 195. I 

Tliou^h. generally s(>eakiiig, costs die with the 
party if they have not been taxed, Siweral exceptions 
are allowed to it, and revivor may be for costs alone, 
under particidar circumstances, as where a duty 'is 
tlecrecd, or where out of a particular fund, though 
nothiug more to be done. Kemp v« Mackrell, 2 \'es. 
670. 

AVherc. at tiic hearing of an original and cross 
cause, the cross bill was dismissed with costs, find an 
account directed in the original suit, and the plaintilf 
died liefore the account was taken, the court held it a 
decree execute^, and therefore tliat the representative 
of the plaintiir was entitled to revive for the costs of 
the cross cause. S. C. 3 Atk. 812. 2 \'cs. 580. 

And where a duty is also decreed, or where the 
costs are diiccted out of a particular fund, though no- 
thing in the decree remains to be done, the case is 
held to be an exception to tiie rule. JJ. ih. 

Revivor is allowed for costs taxed ; costs die with 
the party, unless taxed, and even whei'# taxed in t^c 
lifetime of such party, and tlic person to pay tliein is 
in prison ; he will he discharged unless there be a 
revivor within a reasonable time : this in like manner 
as in a cose of sequestration. White v. llaawaidt 
2ycs.461. 

Though the strict rule be not to allow revivor 
merely for costs which have not been t*axcd, the court 
leans against enforcing it if thcie be any thing in the 
decree yet remaining to be executed. Johanoa v. 
Peck, 2 \ cs. 465. 

The court inclines against the rule of Qot reviving 
for costs untaxed, and therefore will not enforce it if 
the decree remain'* in any part unexecuted, anti if tlie 
deciee is against an executor for a sum witli costs out 
of assets, and the execulur pays the sum, but not the 
costs, and dies, it is held a decree executory, and the 
plaintiff entitled to revive. Id. and S. C. Johntan 
V. I^ake, 3 Atk. 773. 

After verdict on iasuc dircctetl, leases decreed to be 
dclivereil up to the plaintiff; afur the master had 
settled the amount of the costs, but before repent, tlm 
pi lintiff died. On demurrer to so much of the bill 
b} hiii devisee as pra}ed revivor, the c urt inclined to 
bold the rule not to revive for costs only, not appli- 
cable where the party to receive them dies uini ; that 
the taxation would relate to the time when tiie amount 
was settled, so as to take it out of the rule ; hut the 
demurrer was overruled* as it did uot appear on the 
bill that the decree had lieen executed by delivering 
up the leases. Morgan v. Scudanwrc, 2 Vcs. J.313. 

Where the party to pay costs ilics, and they are 
not taxed, no revivor few them oidy, because a per- 
sonal demand. Jd, ib, 315. 

A lepreseiitative of a person who had obtained an 
order to tax a bill, can revive it only on an under- 
taking to pay, Marphetf y. Jiulderstou, 2 Atk. 114. 
l^ii. OuiiLK Ki 'jAX, Kkvivil of; Exons. & Ad- 

HOKS. 

Baron and feme biings a bill to redeem a mortgage, 
defendants plead to the iiil), and tlie plea overruleii, 
and costs given to the plaintiffs, which by the course 
of the court, arc 5/. Baiou dies ; the feme by survi- 
vorship shall hav. the costs, (’nyipin y. , 

2 P. W. 486. lluMi. v\ Wii r ; Pn, Taxed Costs ; 
Sunvivonsiiip. 

Bond given to a baron and feme during coverture* j 
baton dies ; the bond wdl survive to the wife, id. 497. 
Ih. 

Suit Cionot be revived for costs ciiily, though taxed, ] 


N(no revived, 

unless decree is enrolled, '^leuham v. Statwell, 
Dick. 14. But sce2Mer. 113. DiicnKE, Kmioi.- 

MKN’T OF. 

(c) flow revived. 

Bill of revivor having been filed,, but no order to 
revive obtained, cnuit ordered plaintifrto revive within 
ten days, or oiiginal and revived bill to l)c dismissed. 
Bolioii y. Jhllon, 2 S. & S. 371. Pii. Oudkh to 
ntvivK. 

Where a feme plaintiff marries, and the husband 
dies licforc revivor, a bill of revivor is unnecessary, 
but the subseipient proceedings ought to be in the 
name, and description acquired by tlm marriage. 
Godkin V. Kl. VeirerSt Mitf. 47. lliisu. & Wiff. 

Where sole ivlator dies, appliiMtion f«ir new one 
must he made by the attorney general. Alt. Cen, v. 
PI umpt^ee, 5 Mad. 452. U kl atou . 

Where liusband and wife are defendants, aiul by 
the death of the husband a new interest arises to tlm 
wife, the suit becomes defective, a supplcincnlal bill 
is necessary, and she is not bound by the answer put 
in iluiing the coverture. Keote \, Smith. I .lac. Jk W. 

See I Jnc. 490. lii'sn. 6k Wiik; Si ci'l. 

Bill. 

On abatement by bankruptcy of defendant, an 
executor, a4tcr dccTce. to account, siijmleiimntal bill in 
nature of revivor is necessary. ftnssrll y. Sharp, 
1 V. & B. 500. Kxoh. ; l*i.. Suppl. Bill; Pit. 
Dfi rh; to Actoi'nt. 

Where a party is avoiding service, and the clerk in 
court is dead, the proper course is to move first, th.it 
.sjTvice of a sulipcnia to name clerk in i*ourt, on tlm 
solu'itor, may be gootl service ; and if none is named, 
then that service on the solii'itor may be good sei- 
vicc. I'ranidun v. Colhontt. 12 Vcs. 2. Pm. .Sit.- 
puv\ .si !'.sinriiD ; J*m. t)i ok 

C»»l Ml, (’l.MtK IV (loi'UT. 

When an appi al is :)bat«‘d in the House of Loril.s, 
the order to rcMve is obtained of course, and there is 
no fresh summons. Ppne v. Potter, 5 \'es. 305. Pic. 
Appi.al i.v HorsK ok Louns. 

'J'liC defondaiit dying after service of the siilqKrna 
to hear jndgincut, wlielhcr upon a bill of levivor, a 
new subpa;:M to bear judgment is ncces.sarv, tinarv t 
id. ih. J*u. Si ijioiVA TO iiKAli .li bi.xii.M- ; Pm. 
Bii.r. oi- Ri.vivoii. 

Wheie a defenilant dies pending an injunction 
against him to restrain proceedings in an ejectment, 
tWe heir at law may move, th.it plaintiff in eipiity may 
revive within a week, or the injunction be dissolved. 
y/i71 v. y/qarc, 2 Cox, 50. Hkiii at I^aw ; Injum - 

TION. 

Although a defendant has appean-d and answered 
the original bill, if be cannot he found to be served 
with a sulipiena to answer a liill of revivor, the plain- 
tiff must proceed under 5G.2. c. 25. to have the bill 
taken pro ron/esso, Jleridmon v. Meggs, 2 Bro. U. C. 
127. Pit. Bill, pmo CoNmeso ; Siat. C. oi- ; 
Pii. SLnviCK of Suupo.ma. 

Not neces.sary to revive a perpetual injunction on 
death of party. Asheiv v. Ihwtuend, Dick. 471. 

Sf.Tvice of subpoena to revive, on defendant's clerk 
in couit, in original cau.se Misbd. Breiein v. Lee, 
Dick. 545. Id. J.eev. Warner, Dick. 546* 

Stat. 5(i.2. r. 25. extends to bill of revivor. Alt, 
Gen. v. Smith, id. 135. 

Bill abated by marriage of plaintiff, no revivor till 
aftc:r cross bill, filed loses parity. Smart v. Floifer, 
id. 21i0. 

'J 111! plaintiff, on the death of the defendant, is not 
obliged to bring a bill of revivor* but may file a new 
bill. Anon. 3 Atk. 486. 

If the party's clerk in court be dead, no process 
can be taken out against the party* until he has ap- 
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pointed a new rtertf^n couit, and a subpcena ad, 
jacietid. attorn, must b6 takon out for that purpose. 
H4itdiffy, Uofter, 1 P. W, 420 . Pa. Clk. in ( 3 ouni. 

Part of tho matters being omitted' in drawings up the 
decree, and after tlie decree signed and enrolled, the 
defendant dies, a bill of revivor lies to revive the 
matters omittedp. Williams v. Arthur, 1 C. C. 37. 
2 Free. 177. P^. Dkcrkk. 

After decree signed and enrolled, and several pro- 
ceedings had resfKscting costs, the suit abated by 
death of the plaintiiT ; held, a bill of revivor was the 
proper mode of reviving the decree. Crosier v. Whi- 
ter, 2 C.li.Gl. Ih. 

Where a suit abates, plaintiff may bring an ori- 
ginal bill, or bill of revivor at his election. Spencer v. 
Wray, 1 Vern. 463. 


Account.\nt (jkneral. See Pa. Ovficeus or 
Coi/iiT, 2. 

Adjouiinmext or Cause. See Pu. Cause. 

Advance oit ofFunii in Court, See Pit. Fund 
IN Court. 

^ m 

Advancino Cause* See Pn. Cause. 


II. Auvfrtisement 10 Api'ear. 

See also Pu. Cim-.oitok’s Suit. 

lA'giilues arc not picM’ludcd fniin <’hiiiii by iion-<»p- 
|NNtr:inre piiisiiunt to advoitisemeiit to coinu in under 
thcreu, or to bo oxobidcd from licnolits of it. Anon. 
llPii. 210. Ltoatels j Pu, IIlculj:. 


Aifidavits. See JIanmy. XVI. 3. (b). (3).; 
\V1I.4.— Pu.Kvio, 11. 


Ami-.miiii NT. See IIankcv. VI. (i. ; XA IF, 5. — 

1 * 11 . AnsWMI, 15 . l*ll. JJll.l., AlII.NDMKNr OF. 

l*u. Covis, 10. (c). Pu. l)i.cHj.E, 13 . — Pic* IIe- 
iouiiKi-u, 4 . — 1 * 11 , F.vii). — Pit. Injunc. 

11 . PR. IMasJER, JI 1 .II U. * 2 . (#/). Pii, Orjjeu, 

6. J*Jt. PlFA, 7. Pu. Si IJIMI.NA, 1. V 


111. Answer. 

See also Pu. Costs, 10. (y).— ■ Pu. Evin. 11. (u). ; 
12. — Pu. 'f'AKiNd Pekadinus off File. — Pr. 
Injunc. 2 ; 4. 


1. General orders relating to, 

2. Fonn of, 

3. Signature if, 

4. Jwrat of. 

5. Schedules, 

6. In what time, and of the filing of, 

7. Ordered in a given time to be put in, 

8. Commission to take. 

9* Time given to answer. 

10. J^ect if answer, 

11. further, 

12. Supplemental, . . 

13. Separate. 


14. To amended bill, 

15. Ampidment. 

16. Evasive, ^ • 

17. Exceptions to. 

fn) Form and requisites, 

(h) Effect of. 

(c) When necessary or projter to be taken, 
(c/) In what time. 

S e) Filing generally, and nunc pro tunc. 
J") Deposit on, 

(g) Further excepiiims, 

(/i) lFati;er. 

(f) Submission, or otherwise to, 

: 0) Deference on eiceptions, 

• (k) Argument and hearing of. 

(^l) Allowance and overruling of. 

18* Dejerenee for scandal and itnfiertinence. See 
alsoVii. Masteii, 1. (d). 

19. Sufficiency. See also Pu. Master, !.(</_)- 

20. ir/iii bimud. 

21. LUierty to withdraw. 

22. Friority, 


' 1. General orders relating to, 

llefcrencc of answer as insufficient, not granted 
without particulars pointed out. Beame’s Ord. 24. 

When confessing a trust, tlic course to be pursued 
concerning. Id. 24. 

When immoderately fong, party and counsel to be 
lined. Id. 25. 70. 

'I'o be signed by counsel. Id. 25. 70. 165. 

'I'o be suppressed if scandalous or impertinent. 

I Id. 25. 

’ When insufficient, for first answer defendant to pay 
cost-s. Id. 28. 

For second, when insufficient on same points, dou* 
blc costs. Id. 28. 

So for third, treble costs. LI. 28. 

So for fourtii, i^uadruple costs, and defendant to be 
committed and examined on interrogatories. Id. 
28. 183. 

If certified, sufficient, plaintiff is to pay costs. Id, 
28. 182. 

Ciiimot be excepted to as insuflicient after replica- 
tion. III. 28. 

Must be direct to matter charged as ilcfendant’s 
ow n acts, if laid as done witliin seven years before. 
Id. 28. 179. 

I nlcss on exception taken, the court dispenses with 
.so positive an answer. Id. 179. 

llmv defendant must traverse a fact. Id. 29. 179. 

Answer admitted true in all points when hearing 
prayed on bill and answer, id. 29. 180. 

To b^ read at hearing where no counsel appears 
for defendant, and process served. Id. 29. 198. 

lleport on reference of answer, as insufficient, to 
be procured and filed within a month, or reference 
voiti. id. 53, 

Answer not to be stuffed witli repetitions of deeds 
in htvc rerha. Id. 69. 166. 

Only to contain the effect and substance, &c. in 
brief terms, avoiding useless traverses, tautologies, &c. 
id. 70. 166. 

If, on answer, there is sufficient for a decree,' cause 
to be set down on bill and answer. Id. 78. 180. 

Answer not to be copied until filed and hand of six 
clerk put to it. Id. 110. 123. 187. 

Taken by commissioner not to be opened or copied 
until returncif to six clerk. Id. 111. 191. 

To be filed with six clerk. Id. 123. 135. 140. 
168. 231. 

Not to be impertinent or scandalous. Id, 25. 266. 

Is not of record until filed with six clerk. Id, 168. 

Mo commission to take fiu answer to issue, party 
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beings in contempt, without motion and atHilavits. 
Jd. 178. 

No second commission tt) answer, Imt on special 
order or plaintiff asftDutiug. 17A 183. 

If, on exceptions to answer, defendant do not 
withiii eight days amend or put in a second insuffi- 
cient answer, plaintiff may refer. Id. 18*2. 

And for second insufheient answer defendant to 
pay costs. Id. 18*2. 183. 

Tlic cnuisc if answer is fded in vacation. Id, 182. 

If -answer reported good, plaintiff is to pay costs. 
Id. 18*2. 

Cix'^ts on different answoi-s repotted ir.suflicient. 
Id. 18*2. 183. 

After fourtli answer reported insiiffieicnt, dAcndant 
to p.iy ;>/. costs, and be examineil on intcriogatories 
and ct'nimilied, Ac. fd, 183. 

If aiis\\ur certified insufficient, plaintiff may iinnie- 
di.^ft ly proceed for his costs and better answer. Id. 

Answer to be filed, and^not copied until filed. Id. 
IK). 1*23. *240. 

Ax to answer of a quaker. Id. 248. 249. 

An answer ought to lie full. Id. 2o0. 

IViicre tlefcndant is to make further answer, not 
necessary to serve him with subptvna. Id. ‘260. 

A rule sufficient, or copy of oidcr. Id. ‘250. ‘251. 

If defendant then puts in insiitlicient answer, pro* 
cess of contempt to issue. ‘251. 

Or plain titf to resort to proper process, Ai*. Id, 
‘251 . As to the costs of these proceedings. Id. 251. 

.After third apswer reported iusutKcient, tlcfeiid.int 
shall be examined on intcrrogahirics, and stand cuni- 
Vnitted, pav 4/., and such further costs as court di- 
rects. /d.‘318. 

To be a part of all orders, giving time to answer 
♦hat party coriH-nt fliat a serjeunt at arms shall no 
M'jainst him, Ac. in case of non-compliijucc. Id. 
324. 

All answers to be signed by the defendants in the 
presence of the master or the commissioners. Id, 
<152. 

On a third applicatlcm for time to answer, defend- 
ant to enter appearance with regisUr in four days, 
consenting that a scrjcaiit at arms shall go against 
li.iij if he jaiT not in Ids answer by time granted. 

1 1. 455. ‘'o on second application for time lo air-wer 

.n':i Tided bill, Or alter exccjitions allowed. Id, 45.5. 
Kut this uoi to preclude special application. Id. 45U. 

2 . Fimn of. 

Answer ordered off the file, it purpnrling to be an 
answer to the bill of five complainants xvlicii there 
were sis. Cope v, i^nrry, 1 jMad. 83. 1 *r, Inti- | 

illlMj I’m'.adinos. • 

.luinl and several answer, including in title per- I 
soils who declined joining in suit, ordered to be re- 
ceived as answer of those who swore without striking j 
out iiaiiics of the others. Done v. Head, 2 V. A i5. 
wlO. J^L. 1 ’ah'iiks. 

Where a fuieigncr puts in an answer in his own 
language, a sworn translation mu.st he filed with it. 
*^Unmond» v. Ci. lJu Barr6, 3 Brown, C. C. 265. I 

CUIllIONKll. I 


3. >Signatun of. 

All answers to l»e signed by defendant in presence 
of master or coniiriissiuners. Beame's Ord. p. 452, 
and by counsel, hi. ‘>5. 70. 165. 

Where ail answer is containrd in more than one 
skin of parchment, every skin must be signed bv the 
defendant, and therefore vvhetc in a country cause an 
answer was wniprised in two sWins. and tli last only 
was signed, the couit dirctlcd tlai an uflicer should 


take the answer into the country, and procure the 
signature of the defendant to the other skin, unless 
the defendant should previously come to town and 
sign it. Jacobs v. Badger^ 1 Y. A J. 166. 

Answer on two skins must be 'signed on Imth, and 
where answer was attended also with other irregulari- 
ties, ordered to lio taken off' Hie with lilierty to put on 
{ another, first to be inqiounded to guard against per- 
jury. Bailey v. Forbfs, 1 M'Clel. A Y. 462. 

if one only of several skins of answer* be signed by 
defendant, it will be onlcred off' the file to be resworu. 
and signed. But where it appeared probable from 
the motion (for shewing cause against an order nisi 
for iHssoIving an injunction obtained for want of an- 
swer) being delayed till tlie last day, that the object 
of the application was to protract the injunction, the 
court permitted the answer to be tiled, lesigqed. and 
resworn on the following day luuc pro nunc, to save 
the oi-cler nisi, and prevent the ilelay. Closts of the 
motion were also refused. v. lUmsanquet, 

13 Price, ()()4. S.C. 1 aPCIcJ. 45(;. 

If a bill and cross bill be tiled, the plaintiff in the 
original bill has a right to the first answer, and may 
nui\o to stay prot cedi tigs in the cross cause till the 
ori;;in:il bill is answered, though the plaintiff in tlie 
cross bill may be in a situation to cnfoicc^ an answer 
first. Tiie ri.dit of tliC plaintiff' in the original bill to 
make the iPotion, wafJield not to have Ikcu waived, by 
his having taken out the common orders for time fo 
answer the cross bill. JIarrh v. Ihtiris, 1 Turn. A 

U. 165. Pii. (’noss Bii-i. ; Waiviii; Pit. OiinKii 
rou TiML 10 Answfii. 

Guardian of infant defendant being a co-ilefeiid- 
ant, need only sign the joint answer once. Anon, 
2J.AW.553, Gi-Aiim \N ; Im am-. 

Plaiutiif in oiiginal bill amendiiig after cress bill 
tiled, hises his right to receive an answer to original 
bill bi-toie he answers t)ie cross bill. But in order 
to stay prort.'eilings on original bill until cross bill is 
-tinsweied, defendant in original bill inusi obtain iin 
order lo stay proceedings. .Vtvf v. King, 2 Marl. 
392. Pit. Cnoas Dili.; Pa. siayino Piiuikeo- 
ixos. 

Defendant only signing first skin of answer, before 
fdiog, allowed To sign the rest on the tile, and time 
allowed hiiu*i) ciiiitc to town for that purpose. Clarke 

V. Matifehi, 3 Prifi', fiOC}. 

Tliesign.iiure (•! eounsel is necessary to an answer. 
The coii.Ntanl and undisturbed practice nf the court 
is birttliiig, as tlie law of the court, without positive 
«rdtT. The old practice on country ernnmissions equi- 
valent to a sigiiatiire liy counsel, broint v. JIrmr, 
2 ,Mer. 1. Pn. Sio. j-.y (.'im nsei.. 

Grder on plaintitPs motiou, that defendant shall 
be at liberty to put in his answer without oath or 
signature, nf course, if defcndanl is in this country ; if 
abroad, his consent n:quircd. Codnerv. limey, 18 
Ves. 463. Pn. Onuhic. 

Answer of a mere trustr^e,’ without interest in a 
state of incapacity, not to be taken without oath and 
signature. The proper course U to have a guanlian 
appointeil. Wilrox v, Grace, 14 Ves. 172. Luna- 
tic I'llUSTEK. 

Order made to take tlie answer of defendants, 
they Udng out of the jurisdiction, without oath and 
signature. Jlurdinir v. Harding, 12 Ves. 169- 

Answer of defendant abroad (not being one re- 
quired to be put in on. oath) ordered to be put in by 
{icrsoD haviug power of attoincy to defend suits, Ac. 
without signature. Bayley v. De Watkiers, 10 Ves. 
441. PowEu OP A'lToiiNisy. 

Under sj^ial circumstances and by consent, six 
clerk was directed to receive the answer to bill of 

foreclosure, though not signed by defendant. v. 

Lake, 6 Ves. 171. a. 3. i\ <■ ■■ v. CwiUim, 
y. 285. 
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Where counsel's naiiie to answer was forged, the 
court will not order it off fde to prejudice of innocent 
plaintiff'. Bull v. Griffin, 2 Anst. 563. Signatuhs 
OF Counsel. 


4. Jurat of. 

By order of the House of Lonls, Dec. 3, 1640, the 
nobility of this kingdom, and Lords of the Upper 
House of Parliament, and the widows and dowagers 
of the temporal lords shall answer as defendants upon 
protestation of honour only, and such order shall 
extend to all answers and examinatioRt upon inter- 
rogatories. Beame's Ord. Ch. 105. Phans. 

Exceptions cannot be taken to answer put in with- 
out oath. Hites v. T.L Bute, 2 Fowl. Exch. Pr. 11. 

Answer taken off tlie file for irregularity on the 
grounds (inter alia) that in jurat as to one defendant, 
a mistake had Ixien made in the year 1817 being 
written for 1827, and that the answer h:id been af- 
firmed by another of the defendants who was a (luakcr, 
under a commission issued lo take the answer of that 
defendant u^xm his cm:poral oath. Varke v. Chrisleu, 
1 V. hcj.533. *Pii. T.sKiNf; Pi.KAniNOS OFF rii.r. 

Answer of two defendants sworn only by otic, or- 
dered to be taken off the file. Coohr v. Weslall, 

1 iSlad. 265. 

Answer without oath or attestation of^ionour, re- 
gunlcfi for the purposes of civil justice as if with 
that sanction. Curiin" v. Toivtuhcml, IP \'cs. 628. 

Answer taken by commission abroad, ordered to be 
filed, without the usual oath of the messenger under 
the circumstances, that it had been opened by the 
defendant's solicitor, and aftCM'w ards read in the pn;- 
sence of the plaintiff, upon affkla\itsof tiie me>son- 
ger, CSjc. uleiillfying it, and accounting for its being 
oj:cned, as tin; effect of acddcit, the faitlicr irrcgii- 
l.iiity being cured by the couscut. C«>j v. ?scumuu, 

2 V. A 11. 168. 

All amendment in the title of an answer being 
necessiiry, viz. instead of ‘*the fartlier answer to the 
oiigiiial amended bill,” entiiling it tiic fuitiier an- 
swer to the original bill, and tlie answer to the amend- 
ed bill,'' the answer so amended, iiiuhi in the case of 
a peer, he again attested upon honour, as in the ease 
of a coiiiiiioii defendant it must be rc-sWorn. IVa- 
cveh V. l)h, Bedfonl, 1 V. A 11. 186, Pn. Asikno- 
mj;m- <#f Answi-r ; Pekr. 

if one puts in his answer as lioing a <|uakcr, the 
court will not enquire whctlier he is sucli. MarJt 
V. livhinson, 2 Anst. 479. Ai fiumation or Qi *- 

KKIf. 

An answer prepareil for five, cannot be sworn to as 
the answer of three of tlicin only. Harris v. James, 

3 Bro. C. C. 399. 

The court allowed a quakcr to put in his answer 
without oath or affirmation, where the bill appeared 
frivolous. Hood v. 1 P. \V. 781. (Juarer. j 

A bill against a 4M>r|)oration to discover writings. I 
The defendants answer under tlie common seal, and { 
so being not sworn will answer nothing in their own 
preiudice. Ordered that tlie clerk of the company, 
and such principal members as the plaintiff shall 
think fit, answer on oath, and that a masu^r settle 
the oath. Anon. 1 Vern. 117. Coupouation. 

Court 'has directed defeudant to answer without 
oath, for purpose of entitling plaintiff* to commission 
to examine abroad, even though injunction had been 
decireed against defendant till plaintiffs right had been 
tried and uscM-u tained at law. E. 1. Comp* v* Sandys, 

1 Vern. 127. 130. Vide Anon, 1 P*\V.523. 

Jn what cases a peer shall answer on oath. Meers 
V. Ltl, iS’tourtiui, 2 balk. 512. Peer. 

Answer and plea ietumed as an answer onl^, re- 
jected, the plea not being upon oath, but without 


costs, because the commissioner's fault and not the 
defendant's. Jefferson v. Dawwn, 2 C. C. 208. 

Members of a corporation eitarg^ as private ar- 
sons, answer upon oalii. Warr v. Comp, of Felt- 
Makers, Toth. 7. 

Bishop to answrr upon oath. Moyer <f Sarum v. 
Epis. Samm, Toth., 12. 

A bill being preferred against a quakcr for tithes, 
who refused to answer upon oath, the defendant was 
brought to the bar, and having been brought three 
times before, the bill was takeb' pro confesso, and it 
was referred to a master to examine what was due, 
and not to lie armed witii a commission for that pur- 
pose. Aiiim, 2 C. C. 237. 2 Free. 27. Pn. Bill 
1*110 ci^FEsso; Quaklu. 

5. Schedules. 

Rule that there must be schedule before court will 
order production of deeds and papers, applies only in 
cases of discovery. Anon. 6 .Mail. 97. Pl. Disco- 
very ; Pit. PitoDi'CTioN OF Devds, Ac. 

Where in schedule to answer inaierial error was dis- 
covered only on taking account before master. On 
petition and affidavit, supplemental scliedules were 
allowed to lx* put in. French v. Myles, 4 Mad. 404. 

^Motion for payment of money into court, not ad- 
mitted to be due, even uron tlic examination of the 
defendant, but apficaiiiig due by his schedule, accord- 
ing to the plaintiff s csjculation, refused. For such 
a purpose the result of tlie schedule, ascertaining the 
sum due, must clearly appear verified by affidavit. 
Quarrell v. Bee! ford, 14 Vcs. 177. Ph. Pavuint 
INTO Court. 

* 

6. In toluxt Tune, 

Defendant in country cause to answer, Ci;c. in eight 
days, or obtain time. Gen. Order, Kxcli. June 30, 
182B. 2 V.A .1.492. 

Defendant in country causes mu>l put in his answ'cr 
within eight days after appearance, cr oLtair. the usual 
oniers for time. 3d Gen. Order, iki April, 1828. 

Every defendant to put in ids aii.^wer within eight 
days after appearance and bill tiled, if the bill shall 
lie filed in term, or within tw'o days after, in case he 
does not desire a croinmissiun, which is to be entered 
under his appearance, and to be leturnablc the begin- 
iiiu" of the following ter;n ; aiul no defendant living 
willdii twenty milts to have a commission without spe- 
cial order. Ord. Excli. 1685, Kiikby's Ed. 5. 

('ononission to examine in West Indies, on bill filed 
tor tliscuvery in aid of action at law brought by plaiii- 
titf, and for'cunimi.ssion, (not praying relief,) ordered 
on niouon, although defendant s answer had not coniie 
in, timejiaving however expired. IMbervut v. C<ini- 
hriilge, *13 Price, 796. Pii. Motion ; Pr. Com- 
mission TO EXAMINE AUHOAU. 

^\ he^e defendant cnteis appearance gratis, time 
within which he must answer or sue out commission, 
ih calculated from such his actual appearance. Writ- 
sierw. 'lltrelfall, I S. A S. 135* Pit* Acpea range 

GRATIS. 

To prevent attachment, or injunction, or motion to 
extend common injunction, to stay trial answer must 
at latest be filed the evening before seal-day. White- 
Mouse V. Hickman, 1 S. A S. 102. Pn. Filing 
Pleauinos. 

Aiisw'cr filed on seal-day^ is too late to prevent mo- 
tion to extend common injunction, although motion 
on account of press of business was not made unul 
following day* Jd. ih, ^ 

A' either will mistake in office hours tend to excuse 
the delay. Ihbottson v. Booth, id. 103. 

Plea and answer cannot be filed until demurrer ac 
tually token off file after order for that purpose. Cust, 
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y.Boode, -Pr. Plea; Pn. Fnixn 

Pleadings, &c.; Pr. Pemurreu ; Pn. Order to 

TAKE DkMDRRER OFF riT.E. 

Where defendantjiK not bound to appear before par- 
ticular day, but prfor ihrteto iloes apjiear gratis, the 
time for answering, &c. is ralculatcu from the ac- 
tual appearance. Ifanwarst v. W^Uter, 6 Mad. 422. 
Pn. AepEA»:AxeF. ciiatis. 

The further answer of a defendant, Iwing sworn at 
the house of a master, and filed in the six clerks’ 
office, on the evening of the day on which the roaster 
had reported a former answer insufficient ■, an order 
obtained at the sitting of the court on the next room- 
ing for an injunction, is irregular. Sccus, if the an- 
swer laid not liecn filed on the day, on whicb it was 
sworn. Diiekicorlh v. Boulcotl, 3 Swan. 266. Pn. 
Injvnction. 

Motion to discharge an order for an injunction, and 
to set aside an attachment on which the injunction 
had issueil, refused ; the answer having Ireeii sworn 
on the evening before, but not filed until after the in- 
junction issued. Bruce v. JVebb, 2 Mcr. 474. Pit. 
Jnji’nctiox, Dissolvtion op. 

V\ here a bill of review was irregular, as containing 
new matter, and yet filed without leave, but the de- 
fendant had inadvertently obtained an order for time, 
the court gave him leave towithdraw it. Vide 
/oH V. IVest, 2 Bro. P. C. 93. 

In Tomkin v. iMhbruige, 9 Yes. 178, where an 
answer evidently evasive was^iit in for the purpose of 
gaining time, tlie Ld. Chancellor said, tliat where fur- 
ther time is necessary, it is more projicr to apply 
by affidavit. He had acted ujNin that ground as 
10 Ld. Kosslyn’s order. ’J’hc usual time of six weeks 
is only for general cases. In some it is too much, and 
though the court would not encourage such applica- 
tions, it must be understood to bend to circunistaiiccs. 
Sec V. .SVr/c, 14 \'t‘s. 415, as to taking an an- 
swer, clearly evasive, off the file. 

A defendant in all cases, by the course of the court, 
has eight da\s, exclusive of ilic day of appearance to 
answer plaintiff's bill, liinde, 225. 

If a man whose residence is in the countiy, Ijc found 
in town, and these served with a subpcima, he is only 
cniitletl to eijaiit d.iys time to answer, an<l not to a de- 
dirnuslo answei in llse country, bemuse the time fur 
answetintf dcpciuls on the place wlic-re the subneena j 
was served. Ccfo'/ig's/n/ v. i’ricr, Gilb. For. llum. I 
43. * > j 

7. Ordered in a given time to be ]/ut in. 

If the attrjrncy-gcneial do not put in liis answer to 
a bill filed against him within a roasonahle time, the 
court will order that unless the answer be put in by a 
short day the bill be set down to lx* taken proiconjemu 
Beto V. Ait. den, 1 V. &J. 509. Aitorney-Ge- 

NER Ai. ; pR. taking BiI.L pro tONFESSO. 

A solicitor who had prevaileil on a party to file a 
bill :);rainst others, and himself acting as the plaintiff's 
solicitor in the suit, and did not put in his answer ; 
ordered to file his answer in a given 4me, on motion, 
ujion Tiutice. Jennnwap v. Middleton^ 9 Price, 666, 

Order made that defendant should within four days 
answer interrogatories, or in default a sergeant at arms 
to go. Insuitv ient answer put in ; sergeant ordered m 
take him. TIVcUih v, Jnp^ 1 ^lad, 527. Answ'eu,- 
iNsuFPinr.NrY ; Pn, I^rockss. 

Solicitor who had instituted suit as plaintiff’s solici- 
tor, but was a'Uii Winds niade rlefendant, after several 
years, not having put m an answer, ordered to answer 
williin a week. Mmham v. link, 3 V. tc B. 92. 
Soi,:viroR. 

A copyholder in fee, by will chargt::. his lands with 
bis debts, the hind being in Kiighiiici, and the heir an 
infant in Scotland, the creditors bring a bill tu have 


their debts {raid out of the copyhold premises ; where- 
upon the heir appears, and there is an attachiiient for 
want of an answer, but tlic heir being an infant, the 
next step is to bring up tlie body, the heir being in 
Scotland, and out of the reach of the process of court. 
The plaintiff cannot bring up thebocly, the infant shall 
answer by a certain time, or shew cause why a receiver 
should not be appointed, l.^g v. TnrnhuU, 2 P. W. 
409. JunisDUTioN ; Infant. 


8. Commission to take. 

By 55 Geo; .3. c. 157. the T«d. Ch. and court of 
cxcheipicr in Ireland is auUinriscd to apixiint extra 
commissioners for taking answers of defendants in 
suits in the courts of equity in Ireland, residing in 
Great Britain; and by Order of 20th May, 1816, for 
carrying such act into effect, when any answer is in 
future to be taken in Great Britain, it shall be taken 
by the extra commissioners of the district wherein 
such defendant resides, and that fourteen day’s notice 
shall lx; given to plaintiff’s clerk in court and solicitor, 
of the name and residence of such extra commissioner, 
and time and place of tondeiing sudh answer. 

As well on uew commUsioTis to take answers and 
pleas in the country, as biTore the masters in chan- 
cery. tlie commissioners shall sc‘e the defendants sign 
their answers and pleas in future. General Order, 
April 27, 1748, 2 Aik. 289. 

In all joint commissitms to take answers, &c. the 
name of the commissioners agreed on shall lie entered 
in a book for that purpose, tu be kept by the six clerk 
who has the carnuge of the. commission, and siih- 
sciilK'd unto hy each six clerk in the cause, ur in 
their absence, by their deputy or deputies, whereby 
no alteration may be iiad of the comnii&sioners’ uam«;s 
agreed on. hut by order ; and the under clerk nut to 
pi'o;>uinc to agree on the conuiii.ssioners’ names in any 
other riiauuer. J.d. Manchester's Grd. 1616. Beame's 
Old. 107. 

No answer taken by commission to be opened oi 
copied till it he returned to the six clerk, out of whose 
office tiic commission i.ssueil. or, in his absence, to 
his deputy, and until publieatiim be passed in the 
cause. l.d. Alaiu hestftr’s Ord. 1646, Jleainc's Onl. 
111. Nor any answer taken by cunimission to be 
opened by any of the under clerks, before they be 
delivered to ilic six (derk in the cause, ur his deputy. 
Ld. Clurcmlun's Ord. 1661. Beame's Ord. 191. 

^ After a contempt duly prosecuted to an attachment 
with pruclainations retm iicd, no commission to answer 
shall Issue, but on luoiion, and affidavit of the party’s 
inability to travel, or other good matter, to sntisiy tlie 
couit touching that delay. Ld. (Clarendon’s Ord. 
1661. Beanie's Ord. 178. And sec the references 
in the editor's note. 

Yet where defendant was in contempt for non-ap- 
pearance, and took out a commission to answer, the 
court would not quasli it, nor force him to appear, 
but said if the commission had not Ixieu gonr;, but 
was alx>ut to go, the court would have stayed it until 
pearanec. Anon. Wy. l*f. lleg. 114, 

After a c^onnnission once obtained to answer, no 
second commission shall l>c granted witliout special 
onlcr of court, upon gooil reason shewn, or plaintiff's 
own assiuil. lid. Clarendon’s Ord. 1661 • Beame’s 
Owl. 178. 

.So, after an answer reported insufficient, no now 
commission shall 1>e awarded for taking a second 
answer unless it be by order, on affidavit made of Uie 
{larty’s inability to travel, or other good matter shewn, 
and first paying the costs of the insufficient answdr. 
/bid. Beame’s Ord. 183. 

All answers coming in after the setting down of 
causes, arc to be taken as answers of the succeeding 
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term. Onl. Excli. (15). Kirkby's Ord. Excb. 10. without striking out the names tST lli'e others. .Dom v. 

1 fowl. Ex. Ph 428, ilmd, 2 Ves. & B. 310. But in Cook§ v. W^stall, 

No coinmUsion whereby any answer is returned, 1 Mad. 265, an answer, purpditting to be the answer 
shall, after the return, be broken open, but in the of two, though sworn only ^ on^was ordeied to be 
presence of the six clbrk to whom it properly belongs, taken oflT the file. Et vide vV l^arrjf, ib. 83. ^ 
or his deputy ; or, ih his or their absence, by some An infant defendant abroad catthbt have a guafdian 
other of the six clerks, not towards the cause. Sir assigned to put in his answer on motion, but a com- 
O. Bridgman’s Ord. 1668. Buame’s Ord. Ch. 230. mission must go. Tappen v. ’Nomuin, 11 Ves. 563. 

No defendant living within fifteen miles of London, Infant ; Pii. Ouaudian, Assigning of. 
to have a cominission but by special orvlcr of court : Oefendant may obtain a commission, though he 

and all dcfondaiits living within fifty miles of Lon- lives within twenty miles of London, on a proper 
don, appearing on process returnable on the first re- affidavit that he is ill, and unable to travel to Ijon- 
turn of Eustcr or Michaelmas terms, desiring a com- don. Att. Gen. v. Benjtelt, Anderson v. Camden, 
mission to answer, are to return such commission by N'ewl. Pr. 125. Jordan v. T^fevre, in Exch. lb. 
the end of the same term. Ord. Exch. (7.) 1688. The old rule of court, before the slat. 4 & 5 Ann. 
Kirkby’s Ord. Exch. 5. 1 Fowl. 412. Defendant for amendment of tlic law, was to send to the corn- 
may obtain this commission, though he lives within missioners the teiior of the bill, and they examined 
twenty miles, dh an affidavit of illness and inability defendant in taking his answer by this tenor, in the 
to travel. Jm-dan v.Lefevre, Exch. Newl. Pr. 125. same manner as if they had been examining him on 
Notice of cxciruting a commission being given, interrogatories ; but by degrees the inserting the tenor 
phiintltrs commissioners attendied at the place and of the bill was done so loosely, that it did not answer 
day from nine till twelve, and from one till three, but the end, and therefore the act aliolishctl the practice, 
defendant's commissioners did not come ; the answer. As this is now omitted, the party, as well as the 
however, was sworn the same day. I’laintifl* moved commisstoiiers should sign an answer tiiken in the 
that it should be suppressed. The court said, his country ; but it need not be signed by .counsel. Barley 
coininisstoncis should have staid till six o'clock. Anon. v. Pearson, 3 Aik. 440. 

^Vy. Pr. Beg. 116. A commission to take an answer of a person re- 

No answer taken by commission to liC or any sident in a foreign country at war with us, must lie 
copy ihert'of taken, before a fiat, faiily engrossed on executed in that very country ; a commission directed 
parchment, shall be fixed tli^rcto, to warrant such to examine witnesses is Executed at the nearest ncu- 

coniinission. Ord. Exch. 13th Nov. 1731. Kirkby's tral puit. v. liomneit, Ambl. 62. Pii. Co»i- 

Ord. K.xch. 32. to fxami.vb Aniio^n. 

Dcleiidant's solicitor may 1 m) enmmissionor to take Where a ilefendant was deaf, and incapable of 
his answer. /hVd v. Bru//c/.rr, 2 S. \ S. 186. Sou- giving instructions for his answ'cr, the court, on# 
eiiou & Cut- NT. motion, onlered a commission to issue for taking the 

Paity in contempt, obtaining an order for commis- answer in tlic old way, with the bill annexed, for the 
sion te take '* plea, answer or demurrer,” may put commissioners themselves to endeavour to take the 
in a ploa. Barher wCniwshnu', 6 Mad. 284. Pi.i ; the answer, (•rrgory v. nVurer, 2 Mad. Prin. 278. 
(.‘<iN I RNirT. As to the form of the jurat of answer of a hcallieii 

Infant defendants being out of the kingdom, a ordisbediever, see v, ilfirAcr, 1 Aik. 19. 
guardian ad Utm was appointed by commissiofi to An answer of two defendants, on inution, sup- 
pul ill their answer. i!$upplemcntal bill was filed, to pressed for irregularity, because it was iinderwrit 
wliich same infants were defendants and still abroad. jurat ” and not ” or ** ambo jurat iJ* Amnm 

Onlered on motion, that .same guanlians might put in Alos. 238. 

their answer to siipleinental hill. Lnshingloav.SeKell, By the constant rules of the court, a dedimus to 
6 Mad. 28. Imam; Ph. OcAnniaN ah utkm. take an answer is returnable the first return of the 
Wliei'c answer is to be taken by coninii.ssion, in next but by the practice, as allowed by the 

which plaintiff joins, plaintiff is entitled to six days' M. R., it is not returned till tiic second return of 
notice of time and place of taking tlic answer to be Hilary and Trinity terms, because the vacations 
given to the commissioner named by him, and such between Michael mas and llihiry, and between Easter 
notice should be a .six days’ notice, and be signed l»fc and rrinity, arc so short. Anon, Mos. 176. Sec 
two of the other commissioners. Pound v. ]Vt:dgoo>e, Newl. Pr. 125. 

8 Price, 102. N'oiice. ' J.lcfendant cannot plead after proclamafions rc- 

And where an answer was taken, at the office of turned, nor ran plea be taken ujiuii a general com- 
rlcfcndant's .solicitor on the 22(1, puimant to noth'e mission to t.ike the answer only. Lloyd v. Gunter, 
given by such solicitor on the 17tli, the answer was 1 Vern. 275. See 1 Sim. 5c S. 226. Pn. Plea; 
ordered to lie taken off the file for inegularity, but i’a. Proclamation. 

without costs. .S. (y. Answer returned and the indoi'scmcnt of execatid 

When commission issues to take answer of a istius brevis oinitii-d, supplied by other words in re- 
foreigner, a power to take it through an interpreter turn. Penn v. Chetlr, 1 Vern. 41. 
when necessary, is virtually implied ; and if the com- If commissioners to take answer fail in dut}*, party 
missioners certify that the defendant was duly sworn wronged thereby must make affidavit thereof, and then 
to such answers in presence of commissioners, and it take out attachment. Cary, 30. 
appear by affidavit of one of commissioners, that the If commissioner refusii to join in commission, attachij 
interpreter was duly sworn, and that he believes, the inent issued fur not returning the cominission, will be 
defendant undorstood the contents of the answiT, it is discharged on payment of costs, and a new commission 
sufficiently verified. Loughman v. Novas, 6i'rice, Ranted. Marshall v. llancml, id. l\3. 

108. Inierfueteu. Commission to take answer, granted on return of 

Defendant, in contempt for want of answer, may, a languedus in prison. Thonms v. Hoell, id. 36. 
without consent, move for commission to take same. Plaintiff, one of commissioners, to take answer ; 
Maiawaring v. Wilding, 3 Mad. 41. Pa. Gontemi*t. defendant in contempt, but discharged, and new com- 
A joint and several answer was taken by commis- mission granted. Marshall v. UaruH}od, id. 79. 
sion, and in the title of it, the names of two persons Commission to take answer upon certificate of oath 
apIKsarcd, who declined joining therein, and put in a before inayor of 1. of inipotency. If oBon v. Letm- 
joint answer with other defendants. The V. C. onlci^l combe, id. 83. Dod^iridge v. Lasty and Vivean v« 
it to be received as the answer uf those who swore it, Napycr, id. 84. 



S64 AnswtTy PRACTICE, III, time given /o. 


Commission for answer ; defendant l)eing seventy 
yean of age. Hill v.. llVr/ei/, Cary, 108. 

Defendant taking conunissioii to ans^r, cannot 
detniur. Shtklu v. LuHcrell, id. 63. Pain v. Carew, 
id. 100. 

9. Time given to Ansicer, 

Where defendants having stood out all process of 
contem])t for want of au answer, at the return of the 
commissv)!! of rebellion, eiiiered au appearance, with 
a clerk in cuiirt, paid the costs of contempt, and ob- 
tained the usual order for lime to answer ; on an 
application tor an attachment against the defendants 
for not [Hitting in their answers, the court held, that 
according to the established practice of the court, tho 
defendaiiis were entitled, on paying the costs of ron- 
^ tempt, to appear and take the usual orders for time, 
in the Stiine manner as if they had not been in con- 
ti'inpt, but expressed its disapprobation of tlie prac- 
tice. Jfill V. Macka^, 2 Y. & J. 472. Hut sc-c 
•' Acw Orders,” pi. 24. 

W here a defendant, after notice of the pbintitT's 
intention to issue an attachment, unless an order for 
time is obtainctl, procures the order, but is unable on 
account of the press of business to get it ilrawn up, 
and omits to give the defendant lU'ticc of the oiflcr, 
until an attachment is sealed, he cannot set aside the 
attachment. Kirkpatrick v. Mters, 2 Sini. 16. Pit. 
Attachment. • 

An order for time to answer. Unless drawn up and 
.served, will not stop an attachment. Gayler v. I'itz- 
john, 1 Sim. 386. fd. 

A plaintiff is entitled to move for a commission to 
examine witnesses abroad, as soon as tiie defendant 
has obtained an order for time, though lie has neither 
filed his answer, nor is in contempt. Mendizabul v. 
i^L:chadot 2 Kuss. 640. Pn. Moiiox ron Commis- 
sion Aiiroao. 

'('hough iujunctioo not applied for on original bill, 
yet if bill is amended, injunction ill Im; granted as of 
course, on defciidaiit taking time to answer uiiiendcd 
bill. Statham v. Hughes, 2 S. S. 382. Injunc- 
tion ; Bill, Am knot. uf. 

Wheic a demurrer is overruled, the defendant, ,it 
the time of its over ruled, may move for time to 
answer. 'Tri/n v. Baker, 1 Turn. & 11. 254. Pic. 

Dl Ml'HrLH. 

After a plea overruled, an order for time to answer, 
obtained as of course, is irregular. I'erraud v. fV/- 
ham, id. 404. Pii. Pj.ea. 

ili^and and wife being defendants ; wife, after ob- 
taining order to answer separately, is entitled to ail 
tlie orders for time to answer, and is not bound by 
any previous order obtained by husband lor that pur- 
pose on behalfof himself and her. Jackson ^••Uaumlh, 

1 S. &c 8. 161. Husb. & Wife. 

After demurrer overruled, time to answer merely, 
can only be obtained on special application. Trim v. 
Baker, 1 S. 6c S. 469 ; and see note, id, 470. 8. C. 

1 r. fk R. 253. Pit. Demurrer ; Pr. Motion or 

COVKSK. 

If a bill and cross-bill be filed, the plaintiff in the 
original bill has a right Ui the first answer, and may 
move to stay proceedings in the cross cause till Uie 
original bill is answered, though the plaintiff in the 
cross-bill may be in a situation to enforce an answer 
first. Ihc right of the plaintiff in the original bill to 
make tho motion, was oebl not to have been waived, 
by his having taken out. the common orders for time 
to answer the cross-bill. i/«rri» v. Uar.is, 1 Turn. 

■ Sr ^"»>ss-biLL; Pr. Answer; 

VVAIVEK. 

Defendant being in contempt for want of answer^ 
|iats in one, and obtains order fordistthurge, upon pay- 
ment or tender of costs of contempt. Costs tendered. 


but not accepted. Answer was excepted to and referred, 
and after warrants to pruceeil liefore master, tlefendant 
submitted to exceptions. IMaiiititf did not proceed im- 
mediately upon former contempt, but waited for 
answer and exceptions. Held,* defendant entitled to 
order for time to answer exceptions. Ciu v. C/uimp- 
neys, 6 Mad. 262. Pr. Co.ntebipt ; Waiver ; 
Pn. Kxcffitons. 

Court will not grant a defendant, in a suit for tithes, 
who has filed a cross-bill against plaintiff fur discovery, 
tune to answer the original bill, until after the answer 
to die ciuss-bill is put in ; defendant should amend 
the answer, if necessary. JJolben v. MValringLm, 
11 Price, 28. Cross-Bill. 

A general demurrer, fur want of eciuity, to bill for 
discovery in aid of action, interrogating as to cettAiii 
facts, is overruled by defendant's answ'criiig a.s to any 
material fact, though it was done in coinpliauce with 
rule, on granting time to answer, 6i:c., nut demurring 
alone. On a special application, liow'cvcr, made be- 
fore filing or arguing demurrer, leave, will lie given so 
as to relax tliis rule. Hhernood v. Clark, 9 Price, 259. 
Pi.. Dt.ML'URFu ovLniiuLED uv Answer ; Pl. 
Answer. 

After an order, that the di'fendnnls should have a 
fortnight's time to answer, after the plaintiff had pro- 
dumi an in^tninient stateil in tho bill, fifteen months 
having ckipiicd without prod net ion, the plaintiff was 
ordered to produce the instrument on or before a day 
named, and production not being made, the bill wa.s 
dismissed with costs. Princess of Wales v. Kl. lAver* 
pool, 3 Swan. 567. Pa. PuodiVtion oi- Deeds. 

After motion for a month’s time to answer the ori- 
ginal bill, '^titter cross-bill is answered, and the month 
expires, a motion cannot be made as of course for 
furtiici time to answer the oi igin.il bill. Koel v. King, 
3 Mad. 103. Pii. Cio>''S-liu i.. 

Cd[>y of [>ctition tor third order for time to answer, 
ought to he served on plaintilf, or else it is invalid. 
Sen eoinhe v , Ha a I mgs, 3 Mad. 246. P ii . Pei ii i on , 
Shimcr. OK 

.Sub[)oena served on defendant at home in London, 
but he resided in the country ; aUachineut issued and 
lie ap[)eared. Held, apjicaranec waived irregularity, 
and that it made it a town cause ; order obtainerl for 
six weeks’ Ijlmc! to answer was therefore discharged 
with COSTS, * 08 being irregular. Bound Wells, 3 .Mad. 
434. Pji, I’ow'N C.iush ; W -MVKii; Pn. Afi'ear- 

ANCE ; Pn. Pucu i.S-s, Inui-XIULAKITY OF. 

In a bill agidnst cxoirutors, the plaintiff having 
j^tated two proiiiissury notes of the same date, one for 
16,000/. sterling the other for 15,000/. French louis, 
given by the testator for securing a sum of ]6,00f.)/. ; 
on .in affidavit by one of his executors, that he had iii<» 

’ spccted the first note, and observed on tlie face of it, 
circumstances tending to imiteaeh its authenticity ; 
that he was informed and believed, that the second 
note had been produced by the plaintiff for payment 
in a foreign country ; and that he was advised and 
believed that it was necessary, in order that his answer 
might fully meet the ca.se, that he should liefore an- 
swer, have inspection of the second note ; it was 
ordered, that the defendants should not be compelled 
to answer, till a fortnight after production of the se- 
cond note. Princess of Wades s,El, lAverpool, 1 Swan* 
114. J’lt. Insfection op Deeds, &c. 

A demurrer and answer filed by a defendant, at- 
tached for want of an answer, after orders for time to 
plead, answer, or demur, not demurring alone ; or- 
dered to be taken off Uie file. Cvrzon v. He la Zouch, 

1 Swan. 185. Pu. Attaciisient ; Pu, Demurrer ; 
pR.TAKiNr; Pleadings OPE File. 

Where the plaintiff, by an amended bill required 
Uie defendant to answer as to certain facts, upon the 
insj^:tion of papers, stated to be left by Uie pluiiitiff 
in the hands of his clerk in court, the defendant, hav- 
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ing obtained one order for time, was allowed, on aflfi- Defendant, after an order Yor'tinie, cannot have 
davit that tho papers were not left for inspection till security for costs from plaintiff living out of juris- 

sonic time after that order obtained, as much time in diction. Anon, 10 Ves. 287« Ph. Sscuriit for 

addition, without prejudice to tlie usual order on a Costs. ^ ' 

s^ond application, after that additional time has ex- Where more than usual^ toe answering is ne- 
pired. t*arnitworlh v. Yeomans, 2Mer. 142. ccssary, the proper course is to apm on affidavit, not 

Defendant to an injunction hill, having suffered the to put in a short evasive answer for purpose of gain- 
injunction to go against him, upon a dedimits, the time ing time. Toinhin v. Lethbridge, 9 Ves* ^ . 

fur answering being expired, although not under an Defcr&dant, submitting to exceptions, is not entitled 
order for lime, nor in contempt, qn, whether he may to further time under the general order, 23d January, 
ilemur alone f and it seems that he cannot be allowed 1794, having previously had three orders for time, 
to do so. Ktimmdsv, Saverij, 3JMer. 304. I’n.De- consenting to a serjeant at arms, as required 1^ that 

MuiiUKR. order. Portier y, De la Cour, 8 Ves. 601- Gene- 

After time obtained to answer only, a motion will uae Uhoeu, C. of. 
not be granted for leave to demur, unless under spe- A mAe denial of combination, by answer, does not 
del circumstanc(;s, such as surprise. Bruce v, Allan, satisfy the undertaking not to demur alone. Lan$- 
I Mail. A5(i. DcMuitiiLit. down v. KlderUm, 8 Ves. ri26. Pl. Answer. 

Alotioii for time to answer, on same day attach- (Construction of the general order, 23d January*^ 
incnt is sealed; attachmenl has precedence; so of 1794, in the case of :i peer defendant, that in the 
answer put in on same day. filepheus v. Keule, cases specified, upon application for time to answer, 

1 Alad. 050. Pk. A-i'j AcjMii NT. the defendant enter his appearance, and undertake. 

After order for time to answer, a dciniiircr may lie that if the answer is not put in, a serjuestration, i. e., 
taken off the tile. X)i/.sun v. Coop. 110. Pr. a s(M|Uostration absolute. Gregor v. Ld. Arundel, 
DKAirnnKit. 8 Ves. 87. Geneuat. OnoEn, C. of ; Peer; Pk. 

'riiiiK allowed defendant to answer amended bill is SKOL-i.vJ itATius. 
eight days, or he must, within that liiise, apply for J )enmrrer and answer, after a peremptory order for 
time to answer. Put on special application t(i be al tlirfk: weeks further time to answer, following an order 
lo\vi.‘d to answer aineiided hill, even afie. pi<iintiff for a month to plead answer or demur, not demurring 
has replietl. and callcil on defendant to join in cum- alone, onlered to betaken otf the file. Mann y.King, 
mission, court will grant it, on condition of answer- 18 A cs. 297. Pl. Di Mcnuhit. 
ing and joining commission iinnieiliately. Church v. After two insufficient answers, defendant is not en- 
Lc/fci//, 2 l*iice, •!&. Ami ndmi iln.i.. tilled to six weeks* time to answer. Gregory. Ld, 

After a demurrer ovcmiled, time to an|^cr can be Antudcl, 6 \'cs. 144. Pit. Answer Insumicient. 
obtaint'd only on a special application. Jours v. Sua- After an order for time to answer, the bill may be 
bfi, 1 Swan. 194. (n.) Contra; where heltl after referred for scandal, but not for impertinence. Awm, 
dcmuircr overruled, order is of course for mouth fo 5 Ves. 656. Pit. Reference for Scaniml ; Pr* 
plead or answer. Onliilh v. H ood, 1 V. it 15. 541. UKi ritENcK of iMr-EmiNKNCE. 

J*i:. Di-Mt'HuKtt. The court refused to vacate the enrolment of a de- 

iMcrc denial of combination uo^ a compliance with crcc dismissing the bill with costs, by default; aud 
the terms of the order for time to answer, k\c., not de- aflerwaids, upon a new bdl ibr thc same purpose, 
niurring alone. IVrllurhud y, Blaclihuru, *i V. granted a motion for time to answer until a month 
15. 123. after payment of the costs of the other cause, adopting 

Illness an exception to the rule that an application the practice at law. Virheti v, /.eggna, 5 Ves. 702. 
for lime on special grounds must l>e made in the first 1*«. Vacaiing Knrolmem or DicnrE ; CJofts. 

instance iM-foic the usual orders uhtained. — v. After exceptions are allowed, dcicndant has eight 

KidiUr, 19 Ves. 1 12. dL answer, and then may have an order for three 

(’onstiuction of the gi’ueral order, (23d January, weeks, to commence from end of eiglit days, toiraa 
1794.) Difendaiit, after exceptions allowed, not v. /VuVips, 3 Anst. 937. Pit. Kxcefxioxs to An- 
ha\ing previously come undei teims, is eutitled, of swm. 

(oursc, to one order for time ; the general order nut AV here the bill is amended after answer, by adding 
attaching before the second applientii n for time tw a defiMidant, the original defendant cannot answer 
answer an amended bill, or after ex<vptioos .dlowcd. the amended bill, nor have any order for lime ]p) an - 
WilU y, Powell, 17 A'es. 113. General Oruer, swer. Gill v, Muttheus, 3 AbsU S19. Pr.Aotnded 
G. OP, Bill; Pit. Answ’er. 

Plea filed under an order for time fo answer, regu- Demurrer allowed in the exchetiuer, upon argu- 
lar. DeMinrky, Vdneij, 16 A'es. 3.55. Pl. Pi.ea. ment, with 305 . costs. In another suit in chancei^ 
Special order, under circumstances, for lime to an- between tho same parties, and to the same etfect, it 
swer, without first obtaining the usual.order. J^orris was ordered, on motion, that the defendant should 
V. Kennedy, 12 Ves. 66. ' have time to answer till payment of those oosto, bat 

Defendant, having applied and obtained an order without prejudice to an application to dismiss the 
for lime to answer, cannot put in an answer and de- bill, Holbrooke v. Craerqft, 5 A es. 706, ^ Costs. ^ 
murrer, without a special case. As the demurrer General order, that on a third application for time 
being coupled with answer could not be taken off* to answer, the defendant shall submit to a serjeant at 
the file, it was moved to expunge or overrule arms, if he docs not answer within the time, and also 
Taylor v, Milner, 10 Ves. 444, Pn. Demurrer ; that he shall submit to the same terms, on a second 
Pu. Taking Fleadinos oi f File. application for time to answei* an amended bill, or 

Admission of single fact, besides denial of combi* after excepfions allowed, Order of Court, 23d Ja- 
nation, is a compliance with the terms not to demur nuary, 4 llro. C. C. 544, . Vide etiam Beame's Ord. 
alone. Baker v, Melliah, 11 Ves, 73. Pn. Dr- Ch. 455. 

MuiinER. Upon time granted to answer only, a demarrer, 

XMaintiff* amended his bill, praying costs : the though only to part, and answer to the rest, shall not 
amended bill is not within the general order, 23d be put in. Kenrick v. Clayton, 2 15ro. C. C. 214. 
June, 1794, and defendant therefore is entitled to S. C. Dick. 685. 

ttic same time as upon an original bill. Spencer • Putting in a plea is a sufficient comfdiance with 
V. Bryant, 9 A'es. 231. Pk. Anendxu Rill ; Ph. onlers for time to answer, i.- HeberUy. Haiiley, 1 Rfo> 
Time to Answer. C. C. 66. S. G. 2 Dick. 554. Pl. Plea. ' 
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Defendant cannot demur, after obtaining time to 
answer only, Penn v. RUthnorc, Dick., 273. 

Plea put in after time to answer obtained^ dis- 
diarged. Ken ton v. DeiiU Dick. 234. 

Where injunction w’us issued irregularly, held de- 
fendant had not waived objection to the irregularity, 
by asking for lime to answer. Trai ers v. Stafford. 
2 Ves. 19. Pr.. lxji;xr. ; Pit. 1 ar£cula*rity, 
Waiver of. 

On time given to answer, the defendant may put in 
a plea, for th.at is an answer, and on oath, but he 
cannot put in demurrer, ilnon, 2 P. W • 464, and 
sec notes there. Pa. Plea. 

The court condemned the practice of allowing as 
much time of course after an insufficient aortwer, as 
on the original answer ; also as to the costs of attsich- 
ments, a proposed remedy by order. Anon. 2 Ves. .1. 
^ 270. S. C. iioin. Cordon v. Pitt, 4 Pro. C. C. 406. 
pji. Answer, iNsi'FFicitNCY or. 

Defendant has leave to plead answer and demur, 
but not to demur alone. 1 tie defendant demurs, and 
answers only by denying combination, or some such 
trifling matter. Demurrer set aside. Stejthcnion v. 
Gardiner, 2 P. W. 286. 

A and P jointly confess a judgment to C for 400/., 
and afterwards file a bill against him to set it aside as 
unfairly obtained, and for an injunction in die lAean 
time, C having got an order for time ; the injunction 
issu^, of course ; but, on putting in his answer, he 
moved to dissolve the injunttion, and, being tohl it 
was dissolved; he took P in execution upon the judg- 
ment : but being afterwards infurmod tiiat the plain- 
titf, by filing exceptions to ins answer, had continued 
the injunction, he immediately discharged P out of 
custody. The judgment being joint, it was insisted 
tiiat the discharge of one from the execution operated 
at law as a discharge of l)otii ; and tlicrcforc A and P 
brouglit an audita quereLi in P. H. to ho relieved 
against the judgment, on the ground of sucli dis- 
charge ; but, on a bill filed by the couit decreed 
him the wiiole 400/., with liis costs, both at law and 
ill equity, and ordered a perpctu;il injunciion to stay 
all proctetlings on the ainUta quenda, Clerke v. 
Maarr, 4 Prc». P. C. 723. .Ina.Mi.Ni ; Diuroii iVc 
Cjiri>. Di.scii*.ui.»: ; Pii. Inmunc. PhiieKTCAi.; J*ii. 
l.viUNr . 

The defendant obtained an order to refer the bill 
for impel tinence, after he had tw'ice prayeil time to 
answer ; the chancellor ordered tiiat he should pro- 
cure a rejiort within four days, or the order Ijo dis- 
charged. Ano7i. jMos. 71. pR, Pei till. NCK for 

iMCKliTlXENCE. 

'J'he defendant having made oath tiiat he could not 
answer without sight of writings in the rountry, and 
then putting in a deniurrer, an attachment was 
awarded against him. Fanner v. Fox, Toth. 1.0. 
Cary, 1.08. 

A defendant is entitled, as of course, to three 
orders for time to answer. Prac. Peg. 15. 

10, T.ffect of Atifuer being put in, and of the uant 
of, generally. 

Contempt for want of answer may, after answer 
is filed, be ilisidiarged by waiver nn part of plaintiff. 
Hoskins V. Jjoyd, ' I S. & S. 3Ji3. Waiveh j Pii. 
CoMI.Ml'T, 

Where one plaintiff dies liefore answer, suit is 
abated, and defendant cannot move that supplemental 
bill be filed wiiliin limitr^d time. Adamson v. liidl, 

1 S. & S. 249. S. C. 1 \\ & H. 258. Pr, Abate- 
ment AND PkVIVOU. 

Attachment for want of answer to amended bill 
^cannot issue till amendments have lioeu entered in 
aM clerk s book, and there is no difleieoGC lictwecn 
nmcnduiciits of a bill which has been answered. 


and those of a bill which has not. Adamson v. Plocfc- 
sUmk , 1 8. & S. 118. Pr. Attachment j Pr. Pill, 
Amendment. 

Purchasi;r taking possession without consent or pri- 
vity of vendor, ordered on motion before answer, to 
pay purchase money into court. Blackburn v. Stare, 
6 Mad. 69. Vendor & Pvrcti. ; Payment into 
Court. 

Injunction to restrain trial on affidavit, tiiat plaintiff 
cannot safely defend the action without discovery, 
and that it will give a good and effectual defence, nut 
discharged upon the answer of one defendant only. 
White V. Sleinwacia , 19 Ves. 83. Pr. Injunc., 
Affidavit in svfport of ; Pr. Injunc., Dissolu- 
tion OF. 

Motion by defendants to a bill for partnership" ac- 
count, for a production of the accounts before answer, 
refused. Picktring v. Bigby, 18 Ves. 484. Pit. 
Production of Deeds, &c. ; PAitTNEiisiiri*. 

DefenduDt in Newgate, under a criiiiiiial sentence, 
having been brought up by habeas corpus, for not put- 
ting ill his answer, and rciuandetl to Newgate ; as to 
the further proceeding, f/i/a/«? Lloyd v. Passinghum, 
15 Ves. 179. IIaj.j- \s Corpus ] Puisoner for 

'fhough generally a party cannot be heard until he 
ha.s cleared his contempt, a step taken by tfie other 
party wi^ves the contempt for all purposes, except the 
right to costs in the cause, not to be obtained by pro- 
cess of contempt ; acceptance of the answer, there- 
fore, a w'aiver of the contempt, for the pur{H)se of ena- 
bling the defendant to tlisniiss the bill for want of pro- 
secution. Anon. 15 Ves. 174. Pit. Coni em in, 
Waiveu 6^ ; Pk. Bii.i., Dik>iis>^ai. of. 

Amendment ^lerinittcd, after answer without preju- 
dice, to cxctqitioos, by praying injunction upon a do- 
rwiliii it, and a purpose of collusive sale by the c.xcru- 
trix, a pet. son of no pnqjeity, to tlio triLstec : the 
auiendiiient confiiied to the piuycr. Jacob v. Halt, 
12 Ves. 458. Pa. Jiir.i., Ami.xdment aitf.u An- 
swi:r. 

Injunction nisi not dissolved by putting in answ'cr 
unless costs of contempt be paid. Hull v. Darneif, 
Dick. 28.9. 

Plaintifi' is not bound to make his election till de- 
fendant liuanswL'icd. THlotson x.Oanson, 1 V'ern. 
103. KLicTios. 

Phiintiff in.Ty revive when time for Hnswering is out. 
Waketun v. WathiU, Dick. 13. 

I’liiiutiff's witnesses being old, examined liefore de- 
fendant's answer put in. Bagnold v. Given, Catv, 
43. Dick. 2. 

No witness examined before answer getienilly. Sa^ , 
liihury v. Hinde, Cary, ff3. 

Attachment issued against the wife alone, and not 
the husband, for that slie would riot answer the hill. 
Keici v. Marker, Toth. 1.5. livsa. Sc VVue; Pr. 
Attachment. . 

11 . Furtherm ’ 

If master find answer insufficient, ho must fix time 
for putting in further answer. 8 Gen. Ord. 3 April, 
1828. 

Jaiave given to couvcit a hill of discovery into a bill 
for relief ; where after answer a bill for discovery and 
fur a corninissiuii i.s allowed to be converted into a liill 
for relief, the defendant is entitled to have leave to put 
in such an answer to the amended bill as he iiiight have 
fileil if there Jiad been no answer to the bill of disco- 
very. Lousada V. Tempter, 2 liuss. 561. Pr. Dis- 
covery, Bill of, Amendmentof. 

In an injunction cause, a defendant to whose an- 
swer exceptions have been allowed, is entitled to file 
a further answer, after notice to his solicitor, that the 
plaintifT has presented a iietition for an order to bu at 
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liberty to ameiid, ami tliat the defendant may answer 
aiiieiidmeiils uiid exceptions together, provided the 
further answer be fdcil before the order is actually 
served. I^ifhurn v. I.ejfhiirn, 2 Huss. 577. 

Defendant may file Turthcr answer before master has 
signed his report of insufficiency of first answer. 
Wffnite Jackson, 2 S. & S. 226. ‘Mastuii's Ke- 

POUT. 

New exceptions cannot be taken to the further an- 
swer of the original bill, but if that answer be consi- 
dered insufficient, it must be referred back to master 
upon old exceptions. Williams v. Davis, 1 S. & S. 
426. Pa. Answeii, Exceptions to. 

Further explanatory answers by leave of the court, 
allowed. Rohinsim v. Scotnetf, 18 Ves. 584. 

Pending exceptions to answer a further answer can- 
not be filed in this court until those exceptions are 
argued and disposed of. Tender of further answer is 
submission to exceptions, and injunction may be moved 
for thereupon, as of course- Kdirnrds v. Johnsim, 

1 Price, 203. Pn. Exceptions to Answku ; Pa. 
Injunxt. 

Explanation by a second answer does not take away 
the opportunity tif indicting upon the former answer. 
lldwurds V, M'I.ean, 2 V. iv J». 258. JvnicrMi.NT. 

Second answer may he put in pending oxci*])tions to 
the first. Knox v. Symmanih, 1 Vcs. J. 87. Pn. 
Exceptions TO Answeii. • 

Stfcond answer may be filed at any time before the 
nnlcr to amend, &.c. even the moment exceptions are 
taken. Id. 88. 

Order for amendment without costs, requiring no 
furthet answer : tlie amendment was b^ instating 
prayer for injunction. Held defendant might answer 
further, gratis. Saiovy v. Dyer, AntbJ. 70. 

Pk. Uiee, Ami.nomknt. 

A plea or demurrer, accompanied by an answer to 
any jrart of the bill, even a denial of cumbiontion 
inondy. if the plea or demurrer be overruled, thcplain- 
tid'iiiusl except to the answer as insuiheient, and de- 
fendant need not put in any fuitlier answer until the 
plaintiff has taken exceptions* Coles Turner, Bun. 
123. Pit. Exi.EPTiuxs TO Answek. 

12. Supplemental m 

Leave given after replication to file a supplemental I 
answer to n bill of dower, in order to state a fine and 
lum-claiin, wbicli had been omitted through ignorance 
in tlie oiiginnl answer. Jackson v. Paridi, 1 Sim. 605. 

Where a defendant by bis answer alleged certain 
moduscs, to be payable in lieu of tithes, but did not 
state any time at which the moduscs were ]>ayablc, the 
court permitted the. defendant to tile a supplemental 
answer for that puiqiose, on the terms of paying the 
costs, and did iiot.rcquire an affidavit from the defend- 
ant explaining the omission, holding that the moduses 
as pleaded were void. Seott v. Carter, 1 V.Cc J. 
452. 

Further supplemental answer may be used to correct 
or explain an obvious mistake or ambiguity in oiiginal 
answer, but not vintb a view merely to strengthen de- 
fendant's case. Kidwerth v. Viltvorth, 5 Price, 564. 

Supplemental answer substituted lately fur libcityto 
amend an answer; permitted with great caution ; only 
on some ground of justice, as fraud ; not on negli- 
gence, unless the party was led into it, requiring a pre- 
cise statement of what is to be put on the record. 
Curling v. Townshend, 19 Ves. 628. 

Supplemental answer permitted to correct mistake ; 
but held strictly to mistake, clearly sworn to, and pro- 
bable in itself. The solicitor who put in the former 
answer being dead, whose letter admitting the fact 
contrary to that answer, would not be evidence in a 
prosecution for perjury against the' defendant, which 
ought not to be influenced by the admission or refusal 


of the ^plication. ' Sfl'ange v. Collins, 2 V. & B. 
163. ]*>idknc£ ; Mistake ; Pr. Answer, Amenu- 

MENT OF. 

Liberty to file a supplemental answer relative to a 
fact on defendant's affidavit, jthat^ft. the time of filing 
the answer he had no lecollection of the fact, and had 
since discovered it. Additional answer admitted with 
difficulty, if prejudicial to the plaintiff ; easily, if for his 
benefit; subject, if no such objection, to the pro- 
priety of a prosecution for perjury. Permission to file 
a supplemental answer, or the refusal of it, to have no 
influence on a prosecution for perjuiy. Edwards v. 
APLcai/, 2 V.fic B.256. 

Liberty by supplemental answer to correct a fact, 
by statin* that the possession was taken under the 
i contract of part of the pieniises only, not of the whole, 
as stated in the answer, the defendant being previous- 
ly in possession as tenant of the other part, and swear- < 
ing that the mis-statement was merely from not con- 
ceiving it material, refused without an affidavit, that 
he meant by the original answer to swear to the fact 
as it really was. l.iimy v. Wilsoh, 1 Y.ixB. 149. 

'I'liP instances of permitting and refusing amend- 
nient by supplemental answer, are collected in note 
(^a). )t/. 150. 

Practice formerly was, to permit the amendment of 
an aflswer in cases of mistake ; now a supplemental 
answer is put iu. The affidavit must stale, that de- 
fendant when he put In his answer did not know the 
circumstances upon which he applies, or any other 
circumstances on which he ought to have stated fact 
otherwise. Wills v. Il'oiw/, 10 Ves. 401. Pk. A.meno- 
MEM oi Avsvveu; Pr. Affiuavit. 

rpun discovery of new matter iu an account, tho 
court will permit a supple mental nnswi.T after appli. 
cation. Mnsaridge v. Uodgstm, 2 Anst. 443. 

Court will' not allow amendment of answer in any 
case, nor a suppiomuntal ansiver, unless on new mat- 
ter or a sufficient leason npjicaring for not inserting it 
in original. Tennant v, WiUmore, 2 Anst. 362. 

A defendant having become belter appri7ed of any 
matters after putting in his answer, cautiut conti-l^-ene 
or question liis own d(lmis^ions, &c. on t)ic subject by 
a cross bill. His protiei course is to put the further 
facts on the record by way of suppleinaiital answ'cr. 
Derkley v. Ryder, 2 \’es. 533. 

13. Separate, 

Reference directed to ascertain if separate answers 
all to same efl*ect, by defendants having same interests 
) was vexatious. I'ansandaii v. Moore, 2 S. Cic IS. 509. 
Vexation. ^ 

A bill l>eing filed by a shareholder in a joint stock 
company against the directors and other shareholders, 
in order to have the partnership dissolved, and the 
pro])cr accdtints taken, iourteon ot the directors, who all 
ap})cared by the solicitor of the company, having fileil 
fourtt^n separate answers with long schedules to each, 
all of which answers and schedules were nearly ver- 
batim the same : held, that in that stage of the cause, 
no inquiry could be directed into the necessity or ex- 
pediency of filing those separate answers, with a view 
to the defence of the suit ; tho plainlitf in such a suit, 
notwithstanding the adoption of such a mode of de- 
fence, will not be permitted to dismiss his bill without 
costs on his application, nor will any reference be 
diicctcd to the master, with a view to modify the costs 
which the plaintiff shall pay. S. C. 1 Kuss. 441. 
Ph. Inquiry ; Pn. Costs. 

Theicourt cannot require several defendants to join 
in their defence. Id. ib. 

Husband, and wife lielng defendants, wife after ob- 
taining order to answer separately, is entitled to all 
orders for time to answrer, and is not bound by any 
previous order obtained by husband for that purpose 
on behalf of himself and her. Jackson v. Haworth, 
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1S.&S.161. Ui-8B.&Wwe; Pn. Time to An- 

8WER. 

.Kusband and wife defendants, luishand without 
oraer for wife to answer scji^raie, puts in sepaiato an- 
swer, stating wife did not live with him, and he had 
no influence over her ; he being taken up (ui attach- 
ment for want of wife's answer, ordered to bo dis- 
charged, niid wife to answer separate, and indemnify 
husband his costs, (uiru v. ir/iittifig/fam, 1 S. & S. 
163. Ilusn. 6c Wife j Pn. Indemnity; Pr. 
Costs. 

Husband and wife defendants, husband abroad, 
plaintiflr may obtain order for wife to answer separate. 
Id. ib. 

Bill against husband and wife in respect fef wife’s 
exccutursliip ; husband bankrupt, and abroad, attach- 
nicnt issued against him for want of answitf ; wife must 
bo ruled upon notice to answer separately Iteforc at- 
tachment can issue against lier. Buumm v. 

6 IMad. 278. Pr. Attachment; Hisd. Wikf. 

Husband and wife being defcndanls in a suit anti 
living separate, husband was allowed, on affidavit of 
separation, and that he had no controul or influence 
over her, to put in separate answer and order was made 
that he should not be liable to process for her neglect 
to answer. Barrjt v. Cuue, 3 Mad. 472. hi. ^ 

Order upon a married woman to put in an answer 
to a bill by her husband. Aittsle v. Mvdticotit 
13 Ves. 266. Jd. « 

.A-ftcr a joint answer by husband and wife, and 
mncntlment of bill, the husband going abroad, the 
wife being a material party, cannot be brought into 
contempt without an order to answ'ci separately. 
Tarleton v. 10 Ves. 442. He si*, Wiik; 

Pii. Contempt. 

Motion by plaintiff for a separate answer by a feme 
coNcrt, because her husband was a prisoner in the 
king bench, refused, /l/ooi. 2 Vcs. J.332. Hcsii. 

& \VlFE. 

L'ndcr circumstances leave given to husband to aii- 
sweueparate from wife. Clumbers v. Bull, I Anst. 
269. id. 

T^ave given to wife to an.swer separate, without 
prejudice as li. validitjr of marriage. Wvhonrn v. 
JMounit Hick. !0'j. 

Hu>band Ik mg abroad, a wile having appeared 
and obtained an r.rdcr to answ'cr separately, whereby 
she fixed liersclf fioin process of contempt, will not be 
allowed to have her own acts set aside. Traren v. 
ifuf/ce/c*/, 1 Ves. 384. S. C. 1 Diet. 1 >18. Hisii. Cx 
Wjie. ^ 

A husband bringing a bill against wife, this is ad- 
mitting her to Im a feme sole, and she nnist put in her 
answer as such, and no order is nece.Nb:iry. V. 2 p. 
^traNgsurai/s, 3 Atk. 478. Id, • 

A feme convert is liable to he arrested by the .ser- 
jeanl at arms for not putting in a s.iparate answer pur- 
suant to an order obtained at her own retjuest. F*owel 
V. Prcwfice, Rid gw. 258. Friif. Covert ; Seiu.*at 
Arms. 

Wife may apply to answer separate from husband. 
J'.'ip. //a/«im, 2 Atk. 60. Husn. iSc Wife. | 

Regularly the answer of a feme covert, if separate, j 
ought to have an order to warrant it ; but if feme 
covert's separate answer lie put in without an order, 
and the same be a fair honest answer and dclihciaiely 
put in with the con<uMit of the husband, and the pluiiititf 
^cepts it, and replies, the court will not, at the mo- 
tion of the wife or nf her executors, set. il aside. 
Chandas v. Talbot, 2 1* . W . 37 1 , J*' Latf. Omit r. 

Where husband will answer to pmjudp^ttf hi.s wifi* 
who is executrix, leave oa in.'ition vviil be given to aii- 
swer separate. Anon. 2 Jvi. Ah. 66. >|us8. ix 
Wife. 

! . Feins covert, whose husband is in the galleys, or- 


deretl to answer alone. CastUtim v- FUtwilliam, 
(-ary, 100. 

Where a feme covert lived apart from her husband, 
and the court thought the husband not eliargcable for 
the matter in question, she was* ortiered to answer se- 
parately. Flomer v, Plomer, 1 C. Tl.68. Hu an. & 
Wife. 


14. To Amended Bill, 

Exceptions to an answer having been allowed, 
plaintiff obtained an oidcr to amend, and for de- 
fendant to answer the exceptions and amendments at 
the same time ; defendant put in an answer to the 
amcndcil bill only : the plaintiff then issued an at- 
taclimenl : held, that it was irregular, ami that plain- 
tiff ought to have moved to take the secotul answm- off 
the file. De Taslcl v. Lopes, 1 Sim. ll. .Pr. Mo- 
tion TO TAKE Vl.EADlNOS OFf. Fll.E’, Pll. AttACH- 
MENT. 

When*, plaintiff tiikes no exceptions to answer to 
oiiginnl hill, he cannot to answer to amended bill, im a 
principle which would have «?qually applied to original 
hill. Dreu v. Ltd^hlon. 2 S. cc S. 234. l*n. Ex- 
ceptions. 

Injunction of course for want of answer to an 
amended bill, an answer having been put in to the 
original Vdl, and no injunctiun obtained upon that. 
-W/ffiCT/ie V. Law, 13 Vcs. 323. I* a. Ixj unci ion 

TOR W ANT <|F Af^SWEA ; Pll. AmF.MU.H lilLI.. 

W' here 'the bill is amended after answer, if the 
aincndcfl^ll is not answered, the plaintiff Ueiuitled 
1o decree vnt the bill be taken pro am/ctiso, generally. 
Jopling V. Stuart, 4 Ves. G19. Pr. 1»ii-i. pro 0»n- 
ns-o ; Amended Bii.l. 

Where the bill is amended after answer, by achling 
a defendant, the original defendant cannot .answer the 
amended bill, nor have any order for time to answer. 
dill V. Miitthnrg, 3 .'Vnst. 879. Amended Jiiui. ; 
Time to answ eu. 


15. Amendment. 

.Motion by dcfoudarit to take answer defective in 
title off file, and amend and reswearit, allowed. 11 bite 
V. (hnlhold, I iMad. 269. 

Defendant cannot take answer off the file to correct 
a n^ist’.iko. hut must file a supplemental answer. Tay- 
lor v. Ohrr, 3 Ihice, K3. 

Signature of roun-'el to answer not appearing on 
leciMil, dcieiMlanl iniiA apply for leave to aiueind. 
IJarri'am v. Ih’lnionl, 1 Price, Kill. Pit. SiovatimiB, 

Of (JOUN.SKL. 

.Supplemental answer permitted tu correct mistake, 
hut held strictly to mistake clcaily sworn to and pro- 
bable in itself, the solicitor who pul in the former 
answer being dead, whose letter admitting the f.ict 
contrary to uint answer would not be evidence in a 
prosecution for perjury against the defendant, which 
ought not to be influenced by the admission or refusal 
of the application. Strang v. Collins, 2 V. & IS. 
163. Evid. ; Mistake ; Pr. Si;i'1'i.em£ntae An- 
swer, 

JAiave to amend an answer refused, fldwardt v. 
.M‘/a5rtR, 2 V.& Jl.256. 

An amendment in the title of an answer being ne- 
ccNsary, viz. instead of *' the farther answer to the 
original amended bill,'* entitliug it ** the farther an- 
swer to tilt: original bill, and the answer to the amend- 
ed hill," the answer so amended, must in the case nf 
a tHicr be again attested upon liuiinur ; ns in the case 
of a common defendant it must he re-sworn. Pea- 
cock v. Dk. Bedford, 1 V. & JJ. 186. Pn. Answer, 
Jurat of; Pkkii. 

An infant defendant may before he attains twenty • 
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exceptions to. 


one, amend Iiis answer and go into a new defence. ' 
Savage v CarroUf 1 Kdll & D. 548. Infant. 

Answer will not bo allowed to ho taken off file for 
purpose of amending any clerical error, a supplemen- 
tal answer must be fildd. /{/(//« 1 / v. Obee, Wigntw. 32. 

Where in answer there is a mere mistake in a name, 
it may lie taken off file and re-swbtn. Griffiths v. 
Wood, 11 Ves. 63. ; .r^ 

1'he practice formerly was to permit the amend- 
ment of an answer in case of mistw ; now a supple- 
mental answer is put in. The affidavit must state 
that defendant when he put in his answer, did not 
know the circumstances upon which he applies, or 
any other circumstance on which he ought to have 
stated the fact otherwise. WslU v. Wood, 10 Ves. 
401. Pll. SoPPLKMENTAL AnSWER ; Pit. AFFI- 
DAVIT. 

Answer not allowed to lie taken off the file upon 
mistake, but a supplemental answer pennitted. Dot- 
tier V. Bank of EngiMti, 10 Ves. 285. 

In a case of mistake in vi answer it was not al- 
lowed to be taken off the file, but an additional an 
swer giving the explanation was jiermitted. Jennings 
V. Merton Col. 8 Ves. 79. 

Amendment of answer not permitted even by strik- 
ing out matter. Harris v. Datilteny, 3 Anst. 717. 

In tiic exchequer, on exceptions to answer, if dc^ 
fondant intends to submit to exceptions, heietisist give 
notice thereof to the other party, iieforc he can file his 
amended answer. In chancery it is. otherwise. Anon. 

1 Ansi. 86. Pit. KxrEPTioNS' to Answer. 

An answer shall not lie amended after'” an indict- 
ment for perjury preferred dr thrGa,tcned^ order to 
avoid the indictment. Vemsy v. htaenan^a, 1 Pro. 
(!.(’. 419. 

Lilrerly given to amend answer by striking out ad- 
missions of plaintiff’s {xjdigrec after puUication 
King\cote V. Baiashy, Dick. 485. 

A defendant after having put in his answer disco- 
vers a new title, and on petition, tlic answer ordered 
to be taken off the filo, and the new matter added. 
Hut by the present practice a defendant is not allowed 
to amend his answer, but on a proper case made out 
is permitted to file a supplemental answer. Patter&m 
V. Slaughter, Ambl. 292, 

Answer not permitted to be amended bv strildng 
out the admission of a fact, but otherwise of a matter 
of law. Pearce v. Orore, Ambl. 65. 3 Atk. 532. 

Defendant having mistaken facts at time of pulling 
in answer, cannot contravene his own admissions by 
a cross bill, but he mu.st move to amend answer 
Berkley v. liyder, 2 Ves, 532. 

Ticave given to amend mist.'iko in date of caption 
.Sherrat v. Trussler, I Fowl. Kxch. 440, But not 
place of caption. Jenner v. Ashley, id. ih. lA^ave 
to rectify mistake in titltf. Il'oodyer v. Crnmpter, id 
441, Lloyd V. Hutton, id, and in names of party. 
Keene v. Stanly, id. ib. And to ;ul<l name of party 
omitted in title, IFHght v. Carnybell, id. So to an- 
nex Mhodoles therein referred to, and to rcsweai 
same, Bryan v. Truman, id. And to amend fact 
in answer. Scott v. AUgood, id. 438. Reeve 
Miller, id. 439. 

The defendant's prayer to amend her answer by 
adding a now fact granted on the particular circum- 
stances of the case, Wharton v. IFfiurfnn, 2 Atk. 294. 

Where a defendant has mistaken a fact or a date, 
the court will give him leave to amend his answer. 
S.C. lb. . 

An answer amended aOer hearing a decr^on 
affidavit of the solicitor and his clerk, Uiat tho mis- 
take was in engrossing the answer from the draft and 
riic^draft produced. Gainsborough v. Ciffiord, 2 P. W 

Liberty given to amend answer so as^ to explain 
admission of assets, Dagly v. Cramp f Dick. 35, 


On a bill brought by the next of kin of the testa- 
tor against '.the executor for an account of the sur- 
plus, the executor answered and waived the l^nefij^of 
the surplus by mistake of tlm law on that point, ahd 
though he afterwards proved it to. have been the tes- 
tator's intent that he should have the surplus, yet 
court refused to amend his answer. Bawlius v. Bowel, 

P. W. 300. Mistake. 

Defendant by answer consented that an award 
made by her father. might be confirmed, prayed she 
might amend her answer, she having made oath that 
she never read the award, and that her answer was 
prepared by her father, who had wronged her in the 
award. .Motion refused, llarcourt v. Sherrard, 2 
Vein. w4. Fuaud. 

The court permitted a defendant to amend her an- 
swer before teplicalion, upon affidavit that the matter 
mistaken was added in the margin of the draft after 
she had perused it. Chute v. Ly. Daeres, 1 C. C. 
29. 2 Freem. 173. See Ward v. Calmer, Totli. 9. 

16. Etasive. 

An answer, however evasive, will not be ordered to 
be taken off the file after the plaintiff has excepted to 
it. Olassington v. Thu-aites, 2 Russ. 458. Pit. tak- 
iNc;^ Plea ill Ncs off File; Waivkii. 

An answer merely evasive, to lie considered as no 
answer, and taken off the file. S.nit/i v. SearU, 

14 Ves. 415. Stcl0Pri.n7. 

Where more than usual time for answering is re- 
quisite, del'enJant should apply for time by affidavit, 
and not put in an evasive answer. Tompkin v. Lelh- 
bridge, 9 Ves. 178, Time to answer. 

17. Kicejdiom to. 

(a) Forni and requisites. 

(b) h'dfect of. 

(c) When ihetf lie, or should he taken. 

(d) Tn lihut time to he taken. 

(e) generally, and nunc pro tunc, 
if) Deposit on. 

(g) Further eiceptions. 

{h) B'aivertf. 

( i ) Submission, et e contra, effect of. 

( ; ') lieferenee.on. 

(it) Argument, and hearing if. 

(1) Aliowuiice or onet ruling if, effect if, 

(a) Form and requisites. 

No reference of answer as insufficient, without 
sliowiug particulai’ defects, and not on surmise of ge- 
neral insufficiency. Beames' Old. 24. 

Exceptions must be set down in writing, and deli- 
vered to rtiunsel or attorney. , Id. 78. 181, 

l''xceptions to an answer must be signed by counsel. 
Yates V. Hardy, 1 Jac. 223. Pn. Siokatuue of 
Coi'Nsn.. 

• Exceptions not signed by counsel, taken off the file, 
though tho defendant had taken an office cow of 
tlumi, and the plaintiff had obtained an order re- 
ference. id. Pr. Signature of Counsel; Wai- 
ver, 

(ft) Effect of. 

Defendant allowed a certain time to amend, &c. 
Beames' Onl. 78. 181. 

Older to dissolve injunction nisi, obtained after ex- 
ceptions to answer filed, is irregular. TFi/fiaini v. 
Dtivis, 1 S. & S. 262. Pr. Injunc, 

After undertaking to show cause on the merits, 
against dissolving an injunction, exceptions cannot 
be shown for cause* Hareourt v. Bamsbottom, 3 Swan* 
362. pR* Injunc. dissolvino Cause against. 

If answer pul in and excepted to, defendant can- 
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on answer that plaintiff elect law or equity. 

Voyntz, 3 Mad. 24, Tii. Ki.|^ion, Law 


exceptions to. 


not move 
Snnvn v. 
o^EoriTY. 

^he defendant having put in his answer to the 
aniendl^ bill, which answer was excepted to, motion 
to dissolve the injunction ahsohitely in the first in- 
" stance, refused, the court being unable to judge, ex- 
cept ujHJii reference to the nuistcr, whether the answer 
is a sufficient answer. J'ijmn v. Mortlock, 2 Mer. 
476. Til. I DiS>01.UT10N 0I-\ 

Pending exceptions to answer, a further answer 
cannot be filed in this court, until those exceptions 
are argued and disjiosed of : tender of further answer 
is a submission to exceptions, and injunction may lie 
moved for, as of course. Ktlwiinis \,Johust*iSf 1 l*ri. 
203. Pn. PunxiiKii Answi;k ; Pn. Injcnc. 

Injunction against verdict in a jointi^ction dis- 
solved as to defendants who answered, but not a.s to 
others, pending exceptions to their answers. Joseplm 
V. DouilfiltiVt 1 V. & U. 497. Ixjrxr. iii>S{ii.viN(i. 

The ctlect of taking exceptions pending a demnircr 
to discovery, is to admit the dcinurrcr. IMaiiititf per- 
mitted to withdraw the exceptions paying the otsts, 
without prejudice. Boyd v. Milist 13 Ves. 8o. l*u. 
DEMUaBEU. 

In an injunction cause, wheic exceptions arc taken 
to the answer, it is irregular to obtain an ordi-r to 
amend bill until tbe exceptions aredls])osc<l of. 

V. Bedmond, 2 Scho. L. ql5. Pit. Injunc. ; Pit. 
Bill, asienusient. 

Injunction obtained for want of answer on excep- 
tions to subsequent answer being ovei ruled, deftMul- 
aiit cannot, in Kxchef^uer. us ot couise, nuivt: to diNStilve 

injunction ; sccu<, in cUiinccry. v. J)ulkiryy, 

lAnst. 253. Injvm'. 

Second answer may he pul in pending exceptions 
to the first. A‘«oi v. ■bi/wi/ioioi.v, 1 Ves. ,1. 87. Pit. 
A.nswi.r. 

Pill for relief and discovery ; an.swcr to relief ; plea 
to discoveiy ; argumi iit of plea not nccO'isary In-fore 
exceptions taken to answer. v. Dick. 

496. id. Sidueo v, JV/n/, Dick. (i(i2. 

Pill taken pro ronfe:»n upon scqm ^lrutlon, for want 
oflxJtter answer first having «.n exceptions to part 
lx;en reported insufficient. Turner v. Turner, id. 
316. 

Answer rciiorted insufficient, plaintiff obtained 
order to amend, and that det'encant may answer 
amendments and exceptions at same time ; defemlant 
may answer exceptions alone if pul in hefoie oidor is 
served. liethuen v. liutfMan, Pick. 296. 

^Vke^e exceptions are shown for cause ngninst 
dissolving an injunction, and the answer is rr*|M)itC(I 
sufficient, the injunction cannot be revived on the 
merits disclosed by that answer. J*eyfo wJludsnu^ 
38\van. 3t3. Pk. Injlunc'iion niviviNr;? 

On enlargement of the time fur showing cause 
again.st dissolving an injunction, tiie [daintiff cannot 
show exceptions for cause. ' Vmheiro v. Porter, 
3 Swan. 362. Pn. Km.-vjioement oi Ti.mi. kj .siii.w 

Cal's'I-. ; Is'JUNC. 01S.S0LV1N0, CaL'SK AUAIVS'I. 

(c) When necessary or jiroper to he taken. * 

Pill against assignees of ajto-nkrupt for an account 
and injunction to restrain priKcerlin^ at law. One 
of the assignees put in a separate answer, stating that 
his name liad liccn used in the action at law without 
nis knowlcilge or authority ; that he had not acted as 
assignee except in some trifling parriculdjm not con- 
nected with the matte I in the bill mcntiuiii^» and that 
wholly ignorant of the matter setjfb^h in the 
C^®* **. i'^***®P*i®®* to the answer, het-ausin tiiedefend- 
^ ant had not answcietl each intenogatory, overruled 
:^ith costs. Jones v. IPig.-inq 2 y,' if, J. 335. Pji. 


Kxceptions to an answer filerl aftof the bill has been 
amcndeil, will not be taken off the file if no.aiiswer m 
required to the amendments. Miller v. WheatleVp 

1 Sim. 296. Pn. Amkndment oe Pill. 

Leave given to lequire by c.\£eptions to an answer 
to an amended, bill, an answer to statements con- 
tained in the oi|glnal bill anti not answ'ensl in the 
answer to the Otlifin®! bill, thougli 110 exceptions bad 
been taken to that answer. Classiuston v. Tkaaites, 

2 Ituss. 458. 

. Bill for account answered, and bill amendetl by 
unimportant facts. Answer to amended bill stating 
cireu instances more explicitly as to facts of original 
bill, cannot be excepted to without s]M>ciaI applica- 
tion for leave to file exceptions. Irving v. Vtana, 
1 xM*(. lel. & V. 563. 

It is a general rule that after an onlcr to amend, 
the right to except to answer to original bill is waived. 
S. C. ii/. „ ^ 

Where phiintifl' takes no exceptions to answer to 
original bill, he cannot to answer to amended bill, 
oil a principle which would CM|ua]ly have upplicil to 
original bill, (hry v. I.eightou, 2 8. & S. 234. Pit. 
AxsV. KU -id ami VI'i 0 Pii.i., 

Cicnoral answer of Attcrncy-gmeial to bill by op- 
posite parly for di.'tcovcry in aid of his defence' in an 
information at law, caiiuol be excepted to. J)arhon 
V. .-Ift. cited in Jfr. (^c/i. v. J^mltert, OPri. 398. 
note. Pi„ ANswr.it ; A i r. CIkn. 

Kxceptions to nnsw'er am only material when it 
omits to answer any matter in bill wbicli is material 
and of importance to plaintifi^s case. iiri>t v.' 
Petrsc, 4 Pji. 339. 

Pill by a testamentary guatdi.an and husband 
against tiio trustee of the property to bo allowed main- 
U'liaiico fur minors; exceptions taken to the answer 
for scandal and impertinence, in stating that the 
husband of tlto guardian was not a fit person to have 
the maiiagiinent of the mimus, ** lariig a man of 
small foiluno, iiicieasing family, and also a scdaiy,” 
allowed. Corhet v. Tottenhuni, I Pall CN, P. 59. 
Cri’AiiniAX ; 1*1 . Answ ER ; nsi ncf, 

^'0 exception can he taken to an infant's answer ; 
in that case, theierore, cause against dissolving an 
injunction mu.st be upon the merits according to the 
answer, and tlioiigh it was manifestly insufficient, tiie 
injiiiictiun was dissolved. I.ucas v. l.nros, 13 \'es. 
274. S. P. Coiirltind V. Wheeler, 4 Pio. C. (j. 256. 
1m ant; I*i:. In.icni ii(»N, I )issoi.viNO. 

Ainendnicnl of bill, merely adding a diTondant re- 
|•(|uiriIeJ no faitlici answer, does not pic.veiit the plaiji- 
lilf from oxcepling to answer. 'Joylor v. Wreucis, 
9 \'eN. 315. I*j:, .Ami vdmf.nt of Pii.i.. 

It is no an.swer on exception.^ tii.it the defendant = 
is a mere w'iiness, and ought not to have Ijcimi made n 
party for having submitted to answer, he must answer 
fully. Coflhwn V. Kittson, 2 Pro. C. C. 252. 1*l. 
Pahiy; Wunf.^s; Waiveh* 

If defendant's an.swer separately, exceptions mu.sl 
Ijc taken to each. Sydoljdi v. Mimkston, Dick. 60fl. 

ISo exception can be taken to an answer whilst a 
plea is depending, for that must first be nunoved out 
of 61c way. Jittker v. Pritchard, 2 Aik. 390. Lis 

I'l.NIII.NS. 

If a demurrer be to part of the plaintiff's bill, and 
an insufficient answer to the nisidite, yet the plaintiff 
cannot except until the demurrer is argued. Jsondon 
/Issur. Com/f, v. L Comp. dP« W. 326. I’lt. De- 

MIJItllhR. 

1^11 plea or demurrer be overruled, the defendant 
must answer the whole bill, and the oi-dinary process 
of contempt issues to cotn\)el an answer as in otlier 
cases ; but if an unswer was filed with the plea or de- 
murrer, the defendant, upon his plea or demiiirer 
lieiijg overruleiJ, need not put -in aiiotlier answer till 
the plaintiff has tukeu exceptions. Cotes v. Turner, 
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Pr. OTKRnvM^n Plea ; Pii. Demurrer, over- 
hum no. 

A plea or demurrer accompanied by an answer to 
any pail of the bill, even a denial ■ of conibiriation 
merely, if the pleadV demurrer be ovcrniled, the plain- 
tiff must except to the answer as inspificient, and de- 
fendant need not put in any furtiM'^^nswer until the 
plaintiff has taken exceptions. Pr. Further 

Answer. 

Kxceptions cannot be taken to an infant's answer 
because he is not bound by it, but may amend it when 
he comes of age. Studivick v. Pargiter, Dun. 338. 
Infant. 

If a plea is to stand for an answer with liberty 
to except, the plaintiff may except to the rest of tiie 
answer. Coke v. IVilcocks, Mos. 73. 1 *h- Plea or- 
dered TO STAND FOR AnsWEU. 

Where a defendant pleads to part and answers to 
the residue of the bill, the fdaintiff cannot except to 
the answer till the plea is argued, nr an order ob- 
tained that it shall stand for an answer, with liliorty 
to except. Darnell v. UeifHif, 1 Vern. 344. Pit. 
J’lea. 

(d) In u'hat time. 

In all cases plaintiff allowed two months to deliver 
exceptions to answer. 4th (Jen. Onler, 3r I April, 
1828. See Deame’s Old. 254, 238. 2 P&nL Kxch. 
2.3. 

Kxceptions to answer not submitted to plaintiff at 
end of eight davs, may refer the answer, and must <lo 
it within the then next six days. 5th Cicn. Order, 
3rd April, 1828. Pk. IIkfrrsnce or Ahswek. 

Plaintiff in a bill for discovery onl^, is not entitled 
as of course to two teims to except to the answer filed 
in the vacation. Heu'art v, .Scaip/c, 5 Vcs. 8^5. Put 
see V. PiincepSt I Mad. 52ti. Pr. Pjixoi- 

JbscovFRY. 

Dill for relief and discovery ; answer to relief ; plea 
to discovery ; argument of pica not necessary be- 
fore exceptions taken to answer. Pif^nL v. 5tace, 
Dick. 496*. Sidneu v. Pernio Dick. 602. 

Answer reported insuHirient ; plaintiff obtained 
order to amend, and that defendant may answer 
nmcndnient and exceptions at same time, dt fendant 
may answer exceptions alone if put in before the order 
is served. Belhueti v. Batenum, id. 206. 

If in jMichaelmas tenii an answer comes in, and 
the plaintiff docs not take exceptions within eight days 
of Hilary teim after, yet, on applying to the court, he 
is entitled to take exceptions, provided he d.-os iPi 
within two terms, the term in wliieii he iuovc:< being 
inclusive. J/m/i. 3 Atk, 19. 

(e) Filing generallift and nunc yro iunc. 

After order to elect law or erjuity, plaintiff cannot | 
move on motion of course, for leave to file exccjitions 
unne pro tunc, but ought to make special applica- 
tion for that purpose, and for an order to sus])eiid 
election till exceptions arc answered. Coupland v. 
Jiradock, 5 Mad. 14. Sec Noel v. Ward, 1 Mad. 339. 
Klection. 

Kxceptions nunc pro tunc, may be filed to answer 
to bill of discovery. Baring v. Princepa, 1 Mad. 526. 
Dili, of Discovery ; Nunu pro tunc. 

Motion of course, to file exceptions nunc pro tunc, 
within two terms, and the following vacation, from 
the date of the master's rejport of impertinence. Dyer 
V. Dyer, 1 Mer. 1. Pu. Motion of Course. 

Kxceptions filed which may be nunc pro tuiur^ of 
course, upon application within two terms after answer, 
and afterwards upon special cause, will sustain an in- 
junction. Goodinge v. Woodhatns, 14 Ves. 536. Fr. 
DISSOLVING Injunction. 

Time allowed for filing exceptions nine pro tune, 
is two terms, and the following vacation* Thmaa v* 

VOL.ll. 


Ijlewellyn, 6 Ves. 623. See Thobum v. Barrett, 
2 Fowf. 3^ ^ 

. Where in the vacation a plea is ordered to 4laiid 
for an answer, with liberty to except, the exceptions 
strictly ought to be fded within ei^nt days of the en- 
suing term, hut an order to file tHcm nunc pro tunc 
is seidoifi refused if applied for before the second tenn 
expires. Diggs v. Colebrovik, Darn. 52. 

. » 

(^‘) Deposit on. 

Deposit on filing exceptions. Deame’s Ord. 320. 

Where several exceptions arc taken to answer, and 
master reports answer sufficient, and one gooaral ex- 
cepliofl is taken to his icpurt, and some of exceptions 
to answer arc allowed, some not, and others waived, 
court in disci ctinn rnav order deposit to be di- 

vided. Dau'son v. hash, 2 Mad. 184. See 12 Ves. 
166. 

(g) Fiiilher Piceptums. 

Xew exception cannot be taken to further answer 
of the original bill, but if that answer be considered 
insufficient, it must be referred back to master upon 
tbe old exceptions. H'iHiaint v. Davis, \ S. & S. 
42^1. Pif. Answer furtiuti. 

Plaintiff having obtained the usual order to amend, 
and that the defendant shall answer aniendnients and 
cx(‘epliun together, r'linaot take a new exception, as 
to any thing in the original hill, but must go before 
the master upon the old exceptions as they apply to 
the uiiglnal hill, and upon new CNceptions as to the 
new ni-itUT introduced by the amendnients, which, 
however, the master may consider witli reference 
to Midi parts of the original bill as apply to them. 
Partridge V. IfaycraJ’t, 11 Ves, 570. I'li, UiiuEa 
'lo Amend. 

After answer upon exceptions plaintiff cannot add 
to Ids exceptions, but may refer the answer back u^ion 
them. Id, 61 o, 

(h) Jl'aivcr, 

Where motion would have the effect of waiving ex- 
ceptions to answer, court will not (jualify their Older 
by making it willumt prejudice to cvcepiioiis being 
taken. Phitlipsw-Sl^lienson, llPri. 733. Waiver; 
Pn, Motion. 

J^lainliir moving as of course, lo amend bill after 
exceptions to answer, waives them ; he nnist move 
sjieeially for leave wiiliout prejudice. Jie la Torre v, 
hernairs, 4 jMad. 396. Waivi u ; Pr. Amend- 
ment. 

(i) Submission or oUienvise to. 

I'xrcptjpns to answer not submit tcHi to plaintiff at 
eiul of eight ilays, may refer the answer and must do 
it within the tlieii next six days. 5lh Gen Ord. 3d 
April 1828. 

Where a great number of exceptions were taken to 
an answer, and shortly before the argument the de- 
fendant submitted to answer them, in consequenm^ of 
which it was urged that the answer was clearly eva- 
sive, and that tlic ordinaiy costs were greatly inade- 
quate, yet the court refused to give extra costs, but 
reserved the consideration of them until the hearing 
of the cause. Attivood v. Small, 2 Y. & J. 72. Fr, 
C'OSTS. 

Kxceptions to answer containing in substance, bat 
not verbatim, the interrogatories not answered, will be 
overruled. Dut if defendant has submitted to answer, 
and his farther answer is referred bwk, he is too late 
to object to the form of the exception. Ilotlgson v. 
Butterfield, 2 S. & S. 236. Waxvrr. 

Defendant being in contempt for want of answer, 

I puts in one and obtains order for discharge on pay- 
ment or tender of costs of contempt ; costs tendered 
I L 
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but not accepted. Answer excepted to and referred, 
and after warrants to proceed Inifoie master taken out, 
defendant submits to e\('eptions. IMdintifT did not 
proceed iinnicdiately on fonner contempt, but waits 
tor answer to exceptions ; field defendant entitled to 
order for time to answer oxc»;ptions. (. 01 v. CViump- 
6 Alad. W \ivMi ; Pii. CoNrtMPr ; Ph. 
Time TO vsswrii l-Ani'i iON". 

When plaintiff lias obtained order to amend, the 
defendant havin-; submitted to exceptions, court will 
order phiintitf as of course, to amend within a given 
time or discharge former onler. Benedict v. Y'/iark- 
eraut 6 IVico lixch. 59*2. Pu. Amendmkht. 

After motion to amend the bill, and that ^mend> 
ments and i*xceptioiis shall be answeifd to^ietlier, 
if tlie Oicejnions are answered betbrn the order is 
drawn up. it is rey:iilar. Vuitnii>^e v. Hannui/t^ 
11 \ es. 578. Pu. Order 10 Amend and Answ 1 . 1 : 
Exceitkins. 

In the exe!iet]uer on exception*; to answer, if de- 
fendant intends to submit to exceptions lie must give 
notice thereof to the other party b«*forc he can tile his 
amciuh'd answer. In chancery it is otherwise. /Ii/mi. 
1 Anst. 86. Pll. AMENDED AnSM KR. 

xVs to the practice of giving time to put in a further 
answer, after a submission to answer except iems. 
Hincklen v. Tomkinum, 1 Cox, 177. Pu. 'fniE 10 
Answer. 


O ) Bfj'cieuve on 


PlaintUF must refer a second or tliiid answer within 
a fortnight, (ith Gen. O.der, od Apiil, 

Second or third answer leferred on • Id exceptions, 
those which riMiuire answer must be stated. 7tli Gun. 
Order, 3(1 A pill, 1328. 

If defendant neglect to amcn'l. &c. and on retVicm u 
answer be found iuNuflicicnt, be is to pay costs. 
Pieames’ Orders, 79. 

If be do not amend wiihin tight days, 01 put in a 
second insulficieat answer, plairdiif may icfer. hi. 
182. 

Ami for second insuincieiit answer, defendant to 
pay costs, id. 

j ‘ht c'.iui'ic, if answer is filed in vacation, id. 

If answer repoilcd good, plainlilF to pay costs. 
hi. 


As to diiferent answers, ccilificate insufficient, 
id. 132, lb3. 318. 

It is irregular to obtain out order of reference only, 
where more than one answer is excepted to. All tnZn 
V. Moortom, 2 S, cv S. 478. 

Where plaintiff befnic am^wer obtains injunction, 
and wlien answer is put in, excepts to the .snnie, he 
cannot move to refer exceptiom; , ChuiuUi r 

V. Bit rlhto tort, 1 J\Jad. 10*2. 

After a reference lo the nuKiter of cxci pUons to an 
answer, and older for leave to air.tn:|, and that the 
defendant might answer the cxceptimis and amend- 
meritN at the same time, obtained ixdbic the report, 
ou the allegation that thg master li.ui allowed some of 
the exceptions, discharged with costs. Job v. Balder, 
2 Swan. *255. Pr. Pill, Leave to amend. 

Motion un answer, to ^s^olve injunction Tiist, 
plaintiff shewing exceptionff^i^br cause, must procure 
the lepori in four days, but the lime is extended by 
courtesy, v. Birch, 2 Ves. & P. 42. l*ii. 

UlSSOlATNG InjuNCIION NiaI. 

1 i bill be foi discoveiy of matters penal at common 
lavv, or by statute, the defcudaui need not demur or 
plead, but It will beadmitier'cnexceptiont ; Imt when 
he time for suing a jK;nalty Expirej; betwoen the first 
w ““"CM, «n<l cjHsption u talum to the 

.llowed, and the part, « bound to d'ucover. 

a Bro. C. C. 3«. 8. C. 


2 Cox, 202. Sr AT. or Limit. ; Fokfeiturb j Disr- 

rOVKRY. 

Kxceplions to answer ; the answer reported to be 
sufficient ; plaintiff' amends, upoi\ answer coming in ; 
seventy exceptions taken ; motion that those exceptions 
be referred to the same master with the former set, 
granted. Pratt. iuTesaicr, 1 Pro. C. C. 39. 

Kxceptions to joint answer of defendants, A atid B. 
A died, exceptions referred to P’s answer only. Jler* 
licrt V. Pusejt, Dick. 255. 

(fc) Argument, and bearing if. 

Where exceptions are taken to the answer to the 
original bill, and exceptions are also taken to the 
answer to the amended bill, a separate rule for the 
aigiimcut of each set of exceptions must be given, and 
it is iriogul.ir to set them down for argument under 
one rule, r.ustuwd v. ])obrrr^ 1 Y. J. OOB. 

In eliaiu'ery. exceptions to answer sire alw ays argued 
and detcniiiuiul before the master. In tlie excltetjiiet, 
tlioy ;ir(j argued ami determined by the court itself, 
./idiii V, Dticw, 13 Price, 63*2. Phac. in Kxen. 

Kxccptlous standing in paper for argument, can 
only be fit-.ird at the >lttii)gof ihe court. Mmiorutidum, 
5 Price, 1)07. lb:. llr.\Ki\(i i\ P.xi iii uter. 

See the ord is in Kerby Ord. .‘J5. 3!b 39. (I'Koelfo 
Old. 63. 69. 2 Fowl. 4. 5. 7. 2 Mad. f 'ban. 34!^. 

The iTfint will nut grant an order to prove exhibits 
at the hearing of exceptions, because you can offer 
m.lLing at the lieariug that was not before the master. 
Anon. 1 Mus. 191. Pit. Kxiiun is. 

'riirce defendants put in a joint and .m-vcimI answer, 
which i.s reported insufficient ; two of tlu-m Kiibiuit to 
ihc cxceplhmsj this will not pieveuttho other bung- 
ing tlieni on to be. argued. Prac. Keg. 294. 

(/) /iHounnre, nnilotprrnlingof. 

Taxcil costs allowed un ovciriiling fiivoluiis cxcej;- 
tioiis to an answer to a bill for discovery, instead of 
40f. the oiilinary costs. Jom.,* v. I .M‘l.’lel. Ct 

V,*274. Pa.(h)M.. 

The test of the materiality of exccptioiih, is to ascer- 
tain if the aiLswi r e.xccpted to should admit or deny 
the iiitcir > 0 : 1101 )', whether it would assist thepluiutiirs 
ci|i)ity, or advance his claim to the relief sought liy 
his hill, linlht hvndrivk, 13 Price, 291. 

(hiuit n'f:i»,d to allow defendant Cust',, in case 
wljere only Imir out of thirty-live exceptions tikeii 
v.ei« allovvul, tiv- only having liecn argued, and one 
of thi-ni ovemded. Dnoivl v. Jlishu/*, 13 Piice, 15. 
J'n. ( ’osi -i. 

J he couihc of t!r urt as lo costs, is to allow 40i« 
on overruling excerptions, and 60s. on allowing. 
•S. (J. hi. ih. 

Where one of sevcial exceptions had been argued 
and allowed, and lieing held material, an iiijnnctiori 
had Ix’cn gianted theieon, and the plaintilfr^ did not 
afterwaids set down tliir others for argument, they 
w'ere, on motion without, notice, Ovenuled. Jackson 
V, Strong, 13 Price, 309. note. 

VV hen some exceptions to answer are allowed and 
some disallowed, master should jmiiit out by report, 
which arc and are not allowed. Agar v. Ournnf, 
2. Mad. 3119. IS! aster’s Kepoiit. 

Ameudiiient of bill, after exceptions to answer, 
allnweil, does not prejudice injunction previously 
obtained. Adurifv. hloiMi, 1 Mad. 449. Biu., Ameni)- 
ME.vr ; iNji smos, 

.Upon exrx'ptioris taken to an answer for insuffi- 
cietiey, the master may look to the materiality of 
them, and overrule immaterial exceptions. Agar 
V. liegenPi Canal Comp,, Cooper, 212. 

Injunction not revived pending a rehearing of order, 
allowing lexceptions to report of insufficiency of an- 
swer. Sieatty. Maekintoth, I V* fir IS. 503. Pii. 1 n- 
JVM'TioN, Revival op; Pr. IUiikakino. 
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After exceptions arc allowed, the defendant has 
eight days to answer, and then may have an order 
for throe weeks, to commence from end of ten days. 
Ctnoan v. Phillips, , Anst. 937. Pr. Tisie to 
Answer. 

If answer roportcil sufFicicnt, and on exceptions held 
insufficient, defendant is not to pay the 40.s. costs for 
insuificient answer. Knig/tilp v. Deacon, Dick. 82. 

Where, on exceptions to an answer, the court is 
equally divided, they are over-ruled of course, ffa- 
tnillon V. FUttiuioud, Bunb* 47. 

18. Ihfereneefor scandal and impertinence. 

See also Pr. Master, 1. (d). 

Ordered, that in future all references of answers of 
defendants for insufficiency, or for scandal and imper- 
tinence, or for impertinence made in tlic same cause, 
be made to (he same master. And farther, that 
where answ'crs of defendants have been referred for 
scandal and im|)Grti nonce, or forimperlinoncc, andthc 
court shall aftci wanls refer the same for insufficiency, 
the latter reference be made to ti'.c same master as the 
former rcfcM-e.iice. (ien. Order, lUth . March, 1818. 

M'heru n fcience of answer for impertinence is 
shewn as c.ausc against dissolving injiiug m, and 
report is to he obtained in four days, which is not done, 
injunction is dissolved, and report being nftertvanis 
obtained, will not be cause to revive it, as in case of 
insufficiency. Dansru v. Jiroini^ 4 Mad. 238. Pu. 
lN.rr\f,Tfri\, nissoLvivo, Cavsl aoainst. 

Plainliir a pauper : costs of impertmence expunged 
from the answer, ordered to be taxed, as dites ro>ts 
to be paid into court, liaitrap v. Gemge, 1(5 \'es. 
232. P II. Costs : l‘u. Pavim ii Cacsi-.. 

A rcfcrcnrc of the answer f»)r impel tiiicnce, is jjood 
cause against dissolving an injunction. I'i^her v. 
Bapleji, 12 Vcs. 18. 1^. Inji.nciion, Dissou'i ton- 

op. 

Answer referred for scandal, on motion of co-de- 
fendant. Coflin V, Cooper, (5 Ves. 514. 

A stranger to recoid may refer for scandal, hi, ib, 
Sed yi/. 4 Mad. 252. 

Uefercnce of answer for scandal or impertinence, is 
not cause for continuing injunction. Miluir v. Hold- 
ing, Dick. 672. 

On an answer being rcporieil scandnli.ius or im- 
pertinent, if the plainlid* except to the report, he 
must shew specially wherein it is scandalous or im-, 
Mrtincnt. Crnvcn v. Wright, 2P. W. 181. J’lt. 

KxCFrilONH TO Rl POR T. 

19. Sufficienvp, 

See also Fn, Mastv.u, 1. (d). 

Answer found sufficient, shall be so from dale of 
report. If defendant submit to answer witbmil re- 
port, it shall be insufficient from date of submission. 
9tli Ocn. Order, 3rd April, 1828. 

M -aster, on deciding on sufficiency of an answer, 
may look at the materiality of the question. 74ili (ien. 
Order, 3rd. April, 1828. 

Onlcred, that in futui% |iU references of answ-ers 
of defendants for insufficieiiey.. or for scandal and im- 
pel tincnce, or for impertinence made in the same 
cause, be made to the same master. And further, t^t 
where answers of defendants have^ been referred tor 
scandal or impertinence^ or for impertinence, and 
the court shall afterwards refer the same for insuffi- 
ciency, the latter reference be made (o the same 
master os the former relereDce. Gen. Qider, 10th 
March, 1818. 

After a fourth answer reported insufficient^ it is a 


motion, of course, that the defendant shall be ex- 
amined upon interrogatories, and stadd committed. 
'I'ho interrogatories are to be settled by the master, 
and must go directly to the points to which the ex- 
ceptions are sustained. The defendant, instead of 
putting in a written examination to the interroga- 
tories, is to bo examined personadly upon them by the 
master. Farquharson v. Balfour, 1 Turn. &c R. 
184. Pn. KxAMrxATiON of Defendant on Intbr- 
ROGATORIFS. 

Mode of conducting the personal examination of a 
defendant upon interrogatories after a fourth insuffi* 
cient answer. Id. 200. 

Suflicieiicy of a fourth answer to be decided upon, 
not bylooking at the fourth answer only, but by look« 
ing at it connected and taken with the three pre- 
ceding answers. Jd. 189. 

insufficient answ or, no answer. Eduards v. M*Leav^ 
2 V. & B. *258. 

No reference for insufficiency, until reference for 
impertinence is determined, jmcj/ v. Hornby, id. 
293. 

An injunction against proceeding at law is gone 
by the master's report, that tiic answer is sufficient, 
and is not sustained by exceptions. The order ex- 
tending it to stay trial, which in the court of chan- 
cery is a distinct order, falb. also as a part of the 
original injunction, without a motion to dissolve. 
Bishtou V. Birch, 2 V. Sc B. 40. Injcnc. against 

PltO( EEDINGS AT I.AW. 

Defendant having put in three iusulKclent an- 
swers, in enstudv for w-aiit of fourth, entitled to dis- 
charge on, tiling of fourth answer. Holfour v. Far- 
qahurson, 1 S. 8. 72. Add. 1 Turn. CSt H, 184. 
See also Baylu v.Bayly, 11 Vcs. 151. Pn. Con- 
tfmit, Di sen a roe. 

On a motion to dissolve a special injunction staying 
the tiiiil of an action till further order, the master, 
on a reference for impertinence, having reported the 
.answer impertinent in a small part only, and the 
plnintiffs having excepted to the report, and insisting 
oil their right, after the ipicstion of impertinence was 
decided, to except to the answer for insufficiency, the 
lord chancellor examined the bill and answer, and 
dissolved the injunction, so far as it extended to stay 
trial, liiiphacl v. Binlivooil, 1 Swan. 228. 

Defendant, after two orders for lime, having filed 
answer which was found in part illegible, a motion 
to take it oif file, resisted on affitlavit that it was 
legible when sworn, was refused. .‘ill. Cen, v. 
Ahii/or o/’i-Wev, 3 Svvau. 184. Pn. Taking Plea 
on- File. 

'riic general rule as to costs of insufficient an- 
swers. Const V. Kbers, 1 Mad. 530. Pn. Costs. 

Order made, that defendant shpuld, within four 
days, answer interrogatories, or ip default, a serjeant 
at arms lo go. insufficient answer put in, ^neant at 
anus ordrred to take him. ircsfo/i v. /ay, 1 Mad. 
5*27. 1*11. Imirrogaiouies, answer to; Pr. 

Prim ESS. 

The right to process under an undertaking fof a 
s(Mjcaot at arms, ixe. immediately on exceptions to 
the report of an insufiicient answer disallowed, 
waived hy plaintiffs t&ing out a subpCBna for a 
better answer, and excepting to the report entitling 
defendant to eight days after the exceptions are dis- 
posed of. Algor V. Regents Canal Camp,, 19 Vei* 
379. S. C. Coop. 221. Waiver ; Pr. Process ; 
$£Rj. AT Arms ; Pr. Exceptions to Rxfort. 

Defendant, in contempt, putting in answer, to 
which exceptions were allowed. PlaintUF not accept- 
ing costs, may go on with old process. But if in cus- 
tody, old process is discharged pending reference by 
tender of costs. Boehm v. De Tastet, 1 V. & B. 
324. Pn. Process ; Pn. Costs ; Waiver. 

f. 2 
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An answer filed is a sufficient olyeclion to a motion 
to extend an injunction to stay trial ; but, as the ilc- 
fendant submitted to r.vcepiioiis, the older was made: 
an insuffirient answer bein;: no answer, lUshtim v. 
ft, I V. li- odd. Tn. Inji’nc. to may Puocs. 

NDlMi TO SJ.W 'i v.lM. 

After answer irpoitcd insufficient, idaiiitilT nia}* 
; \ip<m liis old pnxTss of contempt without a 

■ order, if lu* inis iii>: accepted costs. Cun/sini v. 

id. 3dl. I'n. l*itoi I 'is ; Pit. CosT> ; 

.-MVl u. 

Defendant taken uixin tlic process for want of an 
.Tii/wor, on juitrliitf in an answer is entitled to be? dis- 
charged wiilnuit nailinj; for the ivpmt that i^is >Mf- 
ficii.rit. ]\ tittix V. Titiilor, l(j \\s. 41l3. I'u. Di-;- 

tli.Mt'.K nUiM CoSTI VIT FOn W ANT lO AnsAI HI. 

After two insufficient ansnors defendant is not cii- 
tlti.d to six weeks time to answer. (Irci^nr v. i.tl. 
.4»-{oii/r7, t) Ves. 144. Pu.'riMt ioAnswi.h. 

An insufficient answer does nut entitle defendants 
to be discharged from prm'ess of coiitianpt. Wallop 
V. liroten, 4 liro. C. C, 223. Pr. Di.^cn \iiCii. i iiom 
CVjmj-.mpt. . 

The court condemned the practice of allowing as 
much time of course after an insufficient answer u> 
OTi the original answer ; also as to tlic coats of atr.u h- 
inents proposed a remedy by order. 2 \’i s. .1. 

270. S. C. iiom. (ionioii v. Pittt 4 Dio. C!.C. 4t»(). 
pR. Timk 10 Answfi:. * 

Order for a messenger for want of an answci. De- 
fendant put in an answer whicli wa-* rep;»rU*il i’u »:h- 
cifcP.t. This being as no aiiavcer, the nic^'^cnjci wii> 
to proceed to cxvicute the foiiner older. J’. 1. Cmup. 
V. L'tiors, I Ci'X, 343. l*u. Mj-,ssf.noi n. 

Defendants answer rnpo;ttd insullicient, and order 
s';''\ed on liiin to amend bill, and answer amcndmints 
iird exceptions at same time : till this done, defm- 
• i tut cannot dissolve injunainn <*litained ouu/igiiud 
bill. Maiine lli-chiiit Dick, "ioO. 

insurlicient answer no anb\\cr, ‘J'ltrticr v. Turmr^ 
hi. 316. 


!5ill t.d.en pro ronf'ts-m u*. on ^..Mp^♦J^tJUtion for want 
i f a lietter answer, first huvit.</, on exceptions to part, 
b4'(:a rc'portod i'l'iii/Hcirni. /#/, ;/». 

Also whe'C deniiidjiiit in contempt for want of 
.. . werpuls in insufficient atiawtr, plaintiffi may 
Oi". with prof I NS w here he left offi BrowJidJ v. I'iti- 
f.A'ter, id. 370. 

Putting in answer is good c.m -e ng dii'-t setpiestr i- 
tion nisi against purchaser ; but it arnwer iiisuiiu n nt, 
plaintiif must move again for se'pier^tiatiori 
llfishldi'h V. BiiUer, id. Iu2. 

Defendant, in custody for want of further answer 
putting it in, will lie di.'ic.harged on ))ayin^ the costs 
of the contempt. If that answer, or any farther one, 
proves to be insufiicient, the plaintiff may n sume the 
tjrocuss where it left off. (hibl v. lirtih^on, 2 A’es, 
11 U. S. P. Anon, 1 Ch.Ca. 233. I.i!. Ain'r^tupimii 
V. /.)/. Abergaveatty, Kcl. 5. Pit. DinciiAKOi: i com 

CON'I I.MCT, 

If answer reported sufficient, and on excejitions 
held insufficient, defendant is not to pay the 40s. 
co-sts of an insufficient answer, fkiiiirhtlu y. Deacon, 
Dick. 82. " • 


One defendant's answer is’reportcd insufficient, ami 
themastei*sie^)ort on exceptions confirim d ; after waids 
tire other defendant put in the like aiisw'er. 'I’he 
court, for avoiding delay, will judge of the insufH< 
ciency of the unsw. r without sending it to a roaster. 
W ej(v./.d.Dchm;,ov., | V^n. 74. 2 Vent. 357. S.C. 

Jbxceptions for in..ui}ieifcncy having botti allowed to 
two answers, tlm pUmiiff amen.Jed ; defendant an- 
swered the ameiidinenir*, to wifn )■ answer exceptions 
were taken and allowed. The tlcfendanl shall pay 
msufficieni answer. Harman v. 

Bun. 203. Pji. C osi-. 


20. Tr/(o bound • 

Infant's answer cannot be read against him, nor ex« 
cepted to, and may Lie anuuided when he comes of 
age. Sarnie v. CanvU, 1 Dali U. .053. Infant. 

But Ld. Hardvvickc ilnubted whethtu- an infant can, 
bei'ore he conies of age, put in a new' answer, so as 
to ichcar the causc over again ; for if tlioie should be 
a decree against him on the second hearing, he may, 
with as much reason, put in a third answer, which 
would oftcasion infinite vexation. Bcnnrl v. Lee, 
2 Atk. 4H7. Jni ant. 

I'lirchase to the use of baron and feme ami tbcii* 
heirs ; they join in a mortgage U) tiie vendor to secure 
putt of tljc piirchasn money ; upon :i hill to foreclose 
they aiisuer jointly : the rmshand dies, and the wife 
insists on the want of a fiiii: : held, the joint answtT 
is ccjUul to a fine, and mortgage g(Njd. Anon, Mos. 
24«. Hi m.. .V Win:. 

After a decice wisi against an inhint, on such in- 
laiif*s corning of age, and before the decree made ab- 
Ntdiite, he inav put in a new answer. I'onntuin v, 
(.i.MC, 1 P. W. 504. Inixm-. 

'I'iie defendant, l>y aii>.M>r. accuses him.self and his 
co-ilefcnti:int<, and i> b*‘lievrd against himself, but 
not ag.rin>t ids iclbiw. Micfirl v. Wtbh, Toth, 10. 
Pi:. T.vini NCI , A.nsw i ii. 

It is .1 itiDtiiiii ot coc.iM- for the definilaut, after lie 
conics of au'c, to be at libeity to pul in a new answer, 
or amend bis answer put in whilst he was an infant, 
if he has a day l>y the ^It".•rcc to shew cans.? after he 
comes of age. Anon, I\lo>, r>6. But see liennvt v* 
/ tr, 2 Atk. 487. Im'wt; I*r. DeMtu. Paiiki.. 

21. Lihrrlif to withdraw. 

An infant ilofembint, hefoie he comes of age, may 
appK to put in a hctti.i :ins\\er, where it is prolMblo 
lie iii.iy not he aidtr to cumuoiml the s-Tiuc evidonco 
when lie is of ii^c. Benncl v. Lee, 2 Atk, .532. 

I M A N T. 

Defundant, not bcffiire conusar*t of l.is right, al- 
lowetl to ri-fdc new answer. Alpha v. Pdi/mu/i, 
Di. k. 3.3. 

'I'he atloriioy-ucueral may have liberty to withdraw 
Ids iM-ncial :i ^w» r, and put in another, insisting on 
tin; paiticular inilit rif the crown. Kirin^tun v. Att, 
Kien, JUm, .')U3, .Air. (ii.N, 

22. I'tiorily, 

* Bill abated by mania.'^e of plaintifiT, no revivor till 
alter cio.-s bill field, loses prioiity. iSrnrtrl v. I'loner, 
J>lck. 260. 

Dii'^iiial bill must be answered first; but if, after 
cross bill filed, pl.diitiff matoiially amende, he loses 
his priorily. / "i/^ v. Uiirtan, Dick. 82. 

The origiiiiil bill is to be first answered ; but if the 

f daintilf, alter Ids cross bill filed, amend bi.s bill, he 
uses Ids priority. ,*<tpu'anl v. Hoe, 2 P. W. 435. 

I* II. (hio-s Hii.i.. 

First bill to be answr.rtd Irefore the cross bill ; A 
brings Ids bill against B and C, who put in insuffi- 
cient aiiswcis, ami prefer their cross bill against A. 
B becomes a bankrupt ; his assignees bring their bill, 
in nature of a bill of revivor, against A. They shall 
not go on till C has amwered A*s bill. Child y, 
Frederick, \ P,V/. 266. Id. 


IV* Appeal. 

See also Pn. CoftT.H, 10 (d)* 

1. Form, and to uhat trifmnal, and steps necessary to 
be previously taken. 
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*2. JVAen and on what groavih it lies, oi‘ when haired, 
and when an new waiter, 

3. /n what time, 

4 . Who maif pruaeeate, 

5 . Kvidence on, * 

H, Ahatement and Ueninoi' of, 

7. Kjf'ect of and staifinf; proceenings daring, 

8 . l*ractire on grnerally, 

] • Form, and to what tribunal, and steps necessary to 
he previously taken. 

An appeal from llic rolls, or tlio vice clianrollor to 
tlm lord cliaiindlor, is only a rehearing. \\’illini».\ v. 
Ciwdchild, 2 Russ, 91. 

No npp<‘n] lies to court, of chanojry fiorn decisions 
cither of the privy council or the ciiiiiinis.>iiiners uii<ler 
the acts nnd conventions for iinhiiinifyiii;^' 1! riti si j sub- 
jects from the confiscation of their prnpeity by the 
l*'rencli revolutionary government. 1 1 ill v. Itemdon, 

2 S. & S. ‘131. JuiiisnicT. 

No appeal from a sentence of the delegates to the 
lords in parliament. Kennedy v. Id, Cassilis/Z Su 'ii. 
326. Conn OF ])n.];(;Aii.s. 

No appeal from the lord chancellor in bankruptcy. 
Krp, liryant, 1 V. \ li. 211. S, C. 2llu.S(:, 1. 
JlANh* ^ . 

Oil appeal from decree at the roils, iti^-.- i af- 
firmed tliere ujwn a leliearing. Ilrnuu v. 

8 Vcs. CAil, 

ApjMtal to tlic cbanLclIor of llie duchy of Lancaster 
from a decrie of tlie vice ciiancellor, diMuissiiig the 
bill, aflIniK d by him on a rchcaiing, on the petition of j 
the jilainiili'. Omerml Jlardman, ii \ cs. 722.1 

01 l IIY «Jl LwCASTFU. : 

The appeal in lunacy is to the king in council. 

(heuilen v. I.d, Compton, 2 \ es. .1. 72. Li N.vfY. 

No appeal to the house of lo;<ls lies aj^ainst an order 
in lunacy. liochfort v. lA, Kin, I Jliu. I’, C, 4.'0. 
Jh, 

An appeal will not lie from the rolls to tlio house of 
lords until the dceiee is signed and enrolled. (\nnn 
hum V. ( onyngham, Ainbl. 01. S. C. Dick. 11.7. 
lloM.s Coout; I’n. Drciii r, Kmioi.mi m m. 

No ajipcal lies to the lonls from a sentence in the 
ccch siistical court affirmed by the ileligi.li.'.s, pm- 
Tiouiicing a testator U> be compos /mvit/s who, after the 
soiitencc iijKoi an issue at law, was found mm eowjuis, 
Falur V. Hart, 3 Aik. 54(1. 

No appe.ii lies ironi an onler of a couil of ccpiity to 
shew c.'iUM!, heforc sucli onler be toade ahsulutc. iVu'» 
gle V. Koote, I l5ro. P. (J. 43ft. j 

An .npiJCid lies not from the court of cxchcrpicr to | 
the house of lords in licland, complaining of an Older 
made in that court twelve years befoic, nor after live 
years (unless disability be shewn), by the Ootli .•stand- 
ing order of that house. Ilearne v. liriseoe, 1 Ridgw. 
P.C.3.09. 

No appeal lies to house of lords against decree Ik;- 
fore signed by the chaneellor. liarloiv v. liateinaa, 

2 Pro. P. C. 276. Si(;na i i.u|.; of l)F('UhK. 

No appeal lies from a decision of the lonl chaiieeilor 
touching idiots or lunatics, except to the king in coun- 
cil. Hhetdoa y, Aland, 3 P. \V. 108. note. J.u- 

NACY. , 

An appeal from decrees made in the plantations lies 
only to the king in council. Firjer v. liernard, 2 P. 
W. 262. Jb.ANTATIONS. 

Appeal lies to the lords from the lords of sessions in 
Scutliind in a matter of ecclesiastical cognizance, 
tliough there was an apjical from the piesbWery to the 
provmcialsynod. Gnenshields v. FromtofEdinburgh, 
ColWP. 6.427. 

No anmal lies to tlic house of lords from a sentence 
in the acIcgatGS, nor from a decree on the slat, of 
charitable uses. Saul v, IPcVtun, 2 Vem. 118* 


An appeal will not lie in chaheety from a decree m 
a county palatine. Poriingtna v. Tarhnrk, 1 Vern. 
177. audS.P. Jennet v. lih.hep, id. 184. Cou.mv 
Palatinjs. 

2. IVbeu and on what grounds it lies, or when barred, 
and when tm new matter. 

Decree having been made upon bill in erpiity by a 
lay impropriator for an account of tithes, the defend- 
ant in the suit appeals .against so much of the decree 
as rolates to part of the lands made subject to the 
a<;coiint. The dL'crce is reversed upon the ground 
th.it the plaintiff in the suit has not proved hiS title ; 
wiicrcujion delendant in suit presents a new appeal 
against the icmainder of the decree : held, that a 
sr^cond appeal in such suit cannot be maintained ; 
wlirtber siifh apperd would lio entertained in a suit 
uberu the title is in issue, gintrc ? A’orhury V. Meade, 
3P>li.26l. 

iV ]>arty liaving appealed against one part of a dc- 
co.-e in :i suit where the lide is not in issue, thereby 
viiiunlly submits to the rest of it, and cannot after- 
waids pre.scnt anew appeal against other part of same 
•Irfiee ; when such apjieal is presented, the parly 
sciv- i with it ought not to answer, but to present a 
counter petition to have it di miissed. If lie treats it 
an cflec^tive api>oal by .insweiing and snileiing it to 
]>ior-eed before he picMuUs a counter petition, ho will 
not be enlith'd to cort.-^. Id, l*ii. (.!o.srfc, 

ih)th parties oideie>i to be examined up'on the trial 
of .an n>iio dirceb.d upon amotion for an Injuiicliiiii 
.Mip|»<r:*ed ! V ihcpl.iii, till’s allidavit, arid opp'J^^ed upon 
the adid.<\it of the dclindanl contradicting it; an 
oiiI<-r .!’..ectliig an issue not to he appealed from after 
the tiial Ii.is taken pl.n*e, st mide, JJc v. Hvr- 

dunre, 1 J:ic. <516. J’lt. I.lx.-U 11 N. OF 1*1111 ILS 10 
Sill; l*i{. ls.*irK 11 Jj.iw. 

I Ap|»i‘.il not baruil by rouseiit to an ordi-r un'liM tlio 
dccioc ; but that onlor oiiglit to be inserted in ihe 
jM;«il!Oii of appeal, ]\\'>'d v. (irilJkh, 19 \’es. .hot). 

riiOiigh no aj’peal is allowed on inatlers of costs 
only, they may lie eoiisidered in .in appeal on other 
grounds. I'ilzti^ihhon y.Scanlau, I Dow, 270. Cocis. 

.ku crioneous result in point of law iliawn by the 
I’ourt fi; 11 facts appaieiil on the record, is the proper 
.>uhjecr. of review, for error apparent on the dcciec. 
\ fact iiiisiindersliHNl by the court, and not iutio- 
duced inti) the decive, may be ground for an ap|iea!, 
but not for a bill of levievv, O'JirU'n v. CiUiiicr, 
2 r.al! ec R. 154. Rtvii.vv, liii.i. Oi. 

\\ hen a motion for a new trial has been refused at 
the Rolls, upon an issue diiecled by the .M. R., the 
L. ('. will not, by way of appeal, entertain a similar 
applicntiiyi. Jiim/.*' v, Itoihivcll, 2 11. R. 56. Ru. 
Moiidn ion MU’ Tni.xi.. 

Motion to njieii the enrolment of a decree, and to 
stay proceediiig> under it to give an opportutaity of ap- 
peal icfused, the decree being made upon the merits 
at law ; a juilginent by default is vacated on motion, 
not a iudginent on the merits. Chairman v. Charman, 
ItiVes. 115, I’l!. Dbcrkk, rMioiaiiHT 0#; Pu. 
Staying Procfhuxc.*. 

DisUuction, whero costs are disjposed of as a sub- 
ject of iclicf ; an appeal not o^CM to the objection 
u))oii an uppi'ul for costs only.' Tuylor v. Fophum, 
1.5 Vcs. 72. Pu. (’osTs. 

It is not a gruund for appeal that an account was 
not directed, which was not' pr^ed by the bill, nor 
asked for at the hearing below. ChunUy v. Dmisany, 
2Scho.&Lef.7P2. 

No point ought to be iniisted upon on appeal that 
was not mentioned in the court below. S. 6. Id, ib, 
Where question arises on interest in a trust fund, 
separated from^ general, residue, the costs must come 
out of the particular fund, and having been given by 
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decree as specifically prayed by the bill out of the 
^neial personal estate, the deciec, although affirmed 
in other respects, ivas corrected in that particular, 
being considered as relief prayed, and therefore not 
within tlie rule against appeal for costs only. Jenoiir 
V. JenmiT, 10 \'es. 5b*2. Costs ; Trust. 

An appeal lies at the suit of tenant in tail in re- 
mainder, against a decree afifecting his rights, had 
against a prior tenant in tail ; and such remainder- 
man may file a supplemental bill to make himself 
party in the former suit, fur the purpose of appealing. 
iiitfard v /h>r(, 1 Sclio.& L. 386. Tenant in Tail. 
& Hfm.-.Man. 

An order for a cause to staml over, with liberty for 
the plaiutilf to amend his bill by adding parties is, in 
its iKitiire, an order bv consent, and therefore cannot 
l)e apponleil from, lieresford v. Adair, ‘i ('ox, 156. 
Pn. OitniR iiv Consent. 

'J'hcrc shall not be an appeal or rehearing for costs 
only, yeti ton v. Bennet, 1 Pro. C. 140. S. C. 
2 Dick. 594. Pn. Costs; Pr. IIijieahino. 

It is a known and established rule, that an ap|ic:il 
docs not lie against an order made by tiie consent of 
parties. Toder v. Samam, 1 liro. P. C. 468. Pr. 
Order bv Consent. 

A decree made by consent cannot be appealeil frpin. 
BrqdUh v. Gee, Ambl. 229. S. C. 14vcn. 73. Pr. 
Decree uy (Vinsevt. 

•But judgment in a cause licanl by consent, re- 
versed on appeal. hntferfieUl v. Ihitterjicld, I Vcs. 
133. Ph. J)ErnKE nv (.’onsint. 

Where party to suit se-lls and conveys all his right, 
•&c. under decree to another for valuable consider- 
ation, such sale, &c. is an absolute bar to apinnil by 
him from that decree. Cusack v. 6'j7/>crt, 5 Uro. P. 
C. 471. Pfi. Appeil, who may. 

An ap[i€al on re-hearing, for costs only, allowal 
under particular circumstances. Couper v. .Vcott, 
1 Kdcn, 17. S. C. 1 Pro. (>. C. 141. Pu. Costs. 

On -in appeal to the lords, no new matter can lie 
gone into ; but only what was insisted on and proved 
at the healing. Cunyuffham Cnn>nt!iham, Amhh 
90. S.C. Dick. 145, 

Where tenant by ele^it has received rents and 
pjofits beyond the <lcbt. ihouiili he shall account to 
the debtor, yet he shall not pay costs. In such case 
appeal liiay be for the costs only, where dereiulant 
decreed to pay tlicjin. Oueu v. Oiifjilh, Ambl. 520, 
S. C, 1 Vcs. 249. Eli. LIT ; vXeeoeNT ; Pn. ('osiv. 

W here bill is filed to set aside a conveyance for 
fraud, imposition, and want of consideration, and for 
other relief, and the court dismisses the bill so far as 
relates to the conveyance, but gives plaintiff liberty 
to pro^d at Jaw as to the other matters, and in the 
meantime retains tlic bill as to those matters : if the 
plaintiff neglects to proceed at law, within a reu.sori- 
able time, and suffers bis bill to lie absolukdy di-s- 
missed from auch neglect, lie cannot afterwards com- 
plain of decree by way of appeal. liothcram v. Brown, 
8 Bro. P. C. 297. I’r. Decree ; Laches. 

On appeal, new matter most be brought ; but in re- 
view the paAies, must proceed e.r eisdem acts, unless 
there be a clause to receive new matter. Bnpping;*s 
case, 2 l^j. Ab. 82. (n.) to pi. 4. Sel. Oh. Oa. 48. 

Such defects in a decree as the court w'ill rectify 
upon motion, arc not siifiScient grounds for an appeal. 
Bunbimj V. Bolton, 1 Bm. P. C. 434. l»u. Decree. 

^io wo^ls in a grant from the crown can deprive 
the subject of his right to a’ppcal, mucli less if the 

? *** particular. Christian v. Corren, 

1 P. W. 329. I 

akJV** ^ decree in the Isle of Man to 

kiug in opart, d.ib. 

.^jpoh an appea from the rolls, or to the house 


of lords, no new matter to be insistcil upon. Thomp* 
son V. Walter, Prec. Chan. 295. 

A person, feeling himself injured by a general order 
of a court not made in any causi{|^(as for the filing an 
ancient record, many years mislaid), may appeal to 
the lords, and the persons at whose instance the order 
was made, cannot decline the lords* jurisdiction, by 
alleging that it is original and not appellate, or that 
many not before the house are interested in the re- 
cord, Ld. Wharton v. Squire, Colles* P. C. 276. 
Gen. Oiin. 

An apiieal brought, suggesting that decree was said 
to be made by consent when it was not, was dismissed. 
Doivning v. Cage, 1 Eq. Ab. 165. Pi*. Decree bv 
Consent. 

No appeal where the matters complained of have 
111*00 once settled by the lords. Bumpjietd v. Pop- 
ham, Colies’ P, C. 2. 

Nor can any person, not a party in the original 
cause, lie siiilered to interplead by a |)Ctitiuii of ap^ieal. 
Hatidcock V. Shaen, id. 12. 

3. In what time. 

Sec the standing orders of 11. of L. collected. Bridg. 
Prac. Dig. 48. 

The general order, 1725, limiting the time of ap- 
peal to one month, cannot prevail against the practice 
contrary it. N'ced v. Grijlith, 19 Ves. 550. Ge- 
nt rai. OnriFU. 

Upon an ap])lication fur a commission of delegates, 
the chancellor will not decide whether the appeal be 
in time, but will leave tiiu (picstion to the court of ile- 
legates. If it were quite plain that no ap^ieal lay, a 
commission should not be granted ; secus, if that 
<)Ucstiun doubtful ; scmble. Head v. Harris, 2 Scho* 

L. 563. 

By an ordc*r of the house of lords, of the 24th of 
March, 1725, the time for icceiving appeals is limited 
to five years from the signing and eni oiling of the de- 
cree ; and therefore, upon an appeal brought from 
two decrees, of the 15th of ,Tuly, 1728, and the 5th of 
Fcbniary, 1731, which were enrolled in March, 1764, 
the liouiH.* declared that the appeal ought not to have 
boiTi icccivcd, and accordingly it was dismissed. In 
making tlii.-, order, the house is said to have considered 
the enrolment of any decree pronounced by the court 
of chancery, as bcin^, by legal relation, the aet of 
the same flay on which the ilecrce was pionounccd. 
^miifhe V. I 'laij, 1 Bro. P. (J. 453. 

All appeals from chancery to the lords must bo 
'made wiiliin five years from the signing and enrol- 
ment of the decree. Hill v. White, Slos. 30. 

Ui>on an appeal from a scntcuce of the admiralty- 
of the (Hnipte I'orts, the lord warden granteil a coin- 
mission of delegates ; and, u|X)n a demurrer to a bill 
for that the plaintif!' did not set forth that the lonl 
wanlen had authority to grant such commission, the 
court made tin order as to that matter, bill cuiihl not 
relieve the ulaintifF. liecausc the appeal was not made 
till fifteen days after the sentence. :J)enew v. Stiwk, 
Kep. 'I'emp. Finch. 437. 

4. Who may prosecute, 

A suit having Ireen instituted hy a devisor, and re- 
vived^ ^ a party as devisee, whose supjioscd right is 
displacra by tlie discovery of a later will, the cause 
cannot be continucrl for the benefit of the eflcctivc de- 
visee, by agreement between that devisee and the 
plaintiff in the suit, so as to enable the devisee under 
the- second will (not l^ing a party to the suit) to ap- 
peal against a decree ; and an appeal cause cannot 
be heard before the court of appeal, until he is made 
a paity in the suit below. In such a case, where the 
suit had lieen originally instituted by the devisor, and 
upon his death revived by the party claiming under 
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tlie first will, semble. that the proper course to Iks 
adopted by the devisee under the second, is not (as 
in this case) to file a supplemental bill, praying to 
have the benefit of the proceedings in the revived suit, 
but to revive, de nAi;o, the. suit as abated on the death 
of the devisor. I^ylands V. Latouche, 2 Bligh, 566. 
Dkviskk; Pn. Decree; Pl. Pahty. 

'I'hc case is different where a decree is defective 
only because incidental parties are not before the 
coiiit ; as in the case of an assignment, in trust for 
payment of debts, reserving the surplus, if the assig- 
nee ol)tains a decree, and afterwards it appears that 
he had assigned his inteiest before the decree, his as- 
signees may, by supplemental bill, have the benefit of 
that decree. Bhiks v. Binh, 2 Bli. 5913. Di- visfk ; 
Pji. Djx’ufe ; Pi« Party. 

AVhorc party to suit sells and conveys all his right, 
&c., iimler decree, to anotlier for valuable considera- 
tion, such sale, Ate., is an absolute bar to ap|Kial by 
him from that decree. CiudcA- v. Oilbevt, 5 Bto. P.C. 
471. (’ONV HYANCK. 

Under what circumstances an appcjal may he 
brought fiom an old (ic-en'e, by a person w-ho was 
neither party or privy to the stiil in which tlie tUicree 
was made. No appeal lies to the house of lonis in 
Ireland, fiinn the judgment »»r dw:rec of any court in 
that kingdom. I'iie statute of 6 (jco. I. c. 5. did not 
introduce any new law, but is only dr.c 'arntive of 
what the law was liefore : but this act is now re[icalcd 
by the statute 22 Geo. 3. c. 53. I'enw/t v. IVrnon, 

1 Bro. P.C. 440. S'lTiANcsFii to Dechie. 

An agent being prosecuted for contempt in dis- 
obeying an order of which he had no notice, may 
join in an appeal from that order, though not parly 
to cause in which the order was made. iSriuic v. 
Ihiniv, 5 Bro. P.C. 213. Pi.. Paiity. 

5. V.r'idencr on. 

On appeal and re-hcaring, additional evidence per- 
mitted in some instances : if the rule is so, it mu.st be 
subject to costs. White v, Fvasvll, 1 V.&:Bi'153. 
Pis. Kvii). irirtiiEii ; Ph. KF.-iirAniNf;. 

On the hearing of all appeals, this principle uni- 
versally prevails, that no evidence can be receivtnl 
which was not laid before the court below' ; nor can 
any evidence, which was received below', be objected 
to above, unless the admission of improper evidence 
lie among the points of the appeal. I'den v. Ll. /bne, j 
1 Bro. P. 0. 465. ! 

Where it does not apiicar by the register's minutes 1 
that any evidence was le’dd^it the hearir.,; of die I 
cause, the court ought not, upon a subsequent appli- I 
cation, make an order that the evidence should lie 
entered as read. Id, ih. 

On an appeal from the rolls, the appellant may he 
let into new evidence, which was not rppd there, pro- 
vided he will give w bis dtqiosit. v. Cardwnr 

net, 2 Atk. 408. Deposit. 

On ail appeal from the rolls to chancellor, the cause 
is open, ami the party is at liberty to read new proof, 
and offer what he can against the decree. Wright v. 
ruling, Prec. ('haii. 496. 

No evidence can be given, on hearing of appeal in 
house of lords, which was not read or insifted on in 
court below. Braesli v. JUoore, 3 Bro. P. 6t;546. 

. No proofs to be read in the house of loirds which 
were not made use of in clianccry. v. Price, 

I’rec, Chan. 212. 

6 . Abatement and Revivor of, 

A suit having been instituted by a devisor, and re- 
vived by a party as devisee, whose supposed right is 
displaced by the discovery of a later will, the cause 
cannot be continued for- the benefit of the effective 


devisee, by agreement between the devisee and the 
plaintiff in the suit, so as to enable the devisee under 
the second will (not being a party to the suit) to ap- 
eal against the decree ; and an appeal cause cannot 
e heard before the court of appeal, until he is made 
a party in the suit below. In such a case, where the 
suit had been originally instituted by the devisee, and 
upon his death revived by the party claiming under 
the first will, scinble, that the proper course to be 
adopted by the devisee under the second, is not (as 
in this case) to file a supplemental bill, praying to 
have the benefit of tlie pr(K;eedin*.rs in the revived suit, 
but to revive, de nnoo, the suit c'is abated on the death 
of tlie devisor, liulands v. Lnfouche, 2 Bligh, 566. 
DrvisKF.; pR. DrciiFE; Pt.. Party. 

'1 lie case is dilfiTeiit where a decree is defective 
only because incidental parties are not before the 
court; as in llie case of an assignment in trust for 
payment of debts, reserving the surplus, if the assig- 
nee obtains a decree, and afterwanls it afqiears that 
lie had assigned his interest before the decree, hi.s as- 
signees may, by siqiplomental bill, have the l>enefit of 
that decree. Binks v. Binks^ 2 Bli. 593. Id, 

\Vhen an appeal is abated in the house of lords, 
the order to revive is obtained of course, and there is 
no fresh summons. Bime v. Potter, 5 Ves. 305. 

*Oii an appeal, tlie house reserved giving judgment 
upon the point, until an account was taken between 
the parties. The account is accordingly taken ; but, 
before the appeal is bnuight on ai:aiii. one of the par- 
ties dies. Tlie suit below is thereupon regularly re- 
vived. This is sunicient, and the appeal need not 
be revived. Juke v. Muhou, 5 Bro. P.C. 281. 

7. Tfect if, and stnuhig Procerdings during. 

rpon appeal against a decree aftei the case printed, 
and an appendix of the evidence, as entered in the re- 
gis'iar's notes of proofs on the hearing, it is irregular 
to proceed by order upon motion in tbe court below, to 
expunge any part of such evidence as entered by mis- 
take, but the course is to apply to the house by peti- 
tion for leave to proiieed in the court below to rectify 
it. Lopdril V. Creagh, 1 Bli. N. S. 225. Pu. Kvi- 
DKNri: ; Mistake. 

I'he taking of an account will not be stayed pend- 
ing an appeal, \erotv, Burnand, 2 Buss. 56. Acct. 

Ponding an appeal, the court will sometimes stay 
the sale of property which the decree has directed to 
be sold, but if the property consi.Nts of persDtial chat- 
teds remaining in tiie possession of the appellant, he 
must give ample security for their value. Id. ib. Pit. 

InJI NCTION TO STAY SAl.K. SFCVniTY. 

Motion to sta}' all proceedings under decree till af- 
ter decision of appeal to house of loids, unsupported 
by afiu[avit, and before signature of counsel obtained, 
refused with costs. Fdu'ards v. Morgan, 1 M*CleK 
& V. 258. Nloriox to stay Decree. 

’I’hc writ of tie eieaC regno does not issue for alimo- 
ny after a decree in the ecclesiastical court, pending 
an appeal from that decree. Street v. Street, 1 Turn. 
& B. 322. Ai.imony ; Ne exeat Begno. 

Pending an aj^prd .^m an order ovemiling a de- 
murrer, the court will stay proceedings for enforcing 
an answer, where answering would render tlie appeal 
useless. Truud v. M i/ucr, 1 Jae, fie 636. Stay- 

INO PnOUKKDlXGS. ■ 

Pending an appeal from the rolls, an application to 
stay further proceedings, or to stay a final decree, must 
bo made to the lord cbancollor. M*Naghten v. Boehm, 
Id. 46. Staying PnocEEmNOs, 

Application to suspend an order of the court till an 
appeal, of which notice had been given, should be de- 
termined, would be more properly made to the court 
of appe^, particularly where that court has alrea«ly 
intoriered in the cause ; but the court will suspend 
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their order for a given period, and to a certain extent, 
on motion^ for the puqwso of giving the party an op- 
portunity of applying to the appoliate court. J^eires 
V. Morgan, 5 Price, 468. Pn. Si -'I’i nmox of Oii- 
DEU or ('ovnT. 

Notwithstanding appeal from Jecivc, party mayitue 
out subpoena for costs decreed. Tif^mwCox, 3 Mad. 
278. Ph, SrniM Nv n»ii Posts. 

An app-'Tl pending in house of lords is no objec- 
tion to deputy iv?iic:nl)r.in.*cr taxing costs, but pay- 
nicnt will be suspended, d/ivn//' v. A'o)7««ri/, 4 Fiico, 
32*2. I'ij. T\x.aiii:n UK Co-'i'i. 

An appt'al iloes not torm a ground to stay process 
for COSTS previously commence«l, viz. by subpoena. 
.Distinction v. hero the appeal is before any step taken. 
V.fhc>ts\. Tottu, l9Ves. 446* Pn. St.vm.m; l*no- 
r iriiiNO's; Pr. Cosis. 

Appeal to the h)rd chancellor from a part t»( the de- 
cree. adirmeil on a rehearing at the rolls; but the 
other party having previously appealed from another 
pait of the decree, the second appeal brought up to the 
first. Blachburn v. Jepton, *2 V. 5c 11. 359. See 
this case, 17 Ves. 473. and 3 Swan. 132. 

Dt‘crec not suspended by an appeal without a spe- 
cial ground the subject of discretion ; a legacy tliore- 
tore, paid out of court upon ser-urity, notwitlistanding 
an appeal. 11' ii/ v. lev, 18 Ves, 452. l*ii. D*- 

tUEE. ‘ ‘ • 


Appeal generally does not stay procceilings under a 
decree. 'J*hc costs upon a special application follow 
the judgment if unfavourable. WUitn v. Wilhn, 
16 Ves. 216. See also Tw^oi v. 3 ISlad. 278. 
Pr. Costs. 

^General rule iliat an rsppcal docs not stay proceed- 
ings, without especial ground, 'I'hc decree Ijeing for 
the S|»eeific performance oi a r.onttact for purchase, 
according to the aii>\vcr, l]»e execution only was sus- 
pended, tlic master to pro«'CLd to s<. ule the conveyance, 
ixc. Gu'ii.m V, Lf{hhriiil‘ji’^ 1-1 \ cs. 585. Pk.Si \y- 
ivo PjKK’rr.nivos. 


Order of the housC of lords m.ule, that pro<’ee<lings 
under a dcciee of a cuuil (d e'|uity shall not bv sta\ed 
by an appeal, utiless by special older, upon applica- 
tion to the house or tin- court. ^Viit of error general- 
ly stays execution itj '’ivil cas^-s, not in criminal. 
Iluguenin v. yie/dcj;, 15 ^cs. 18U. .See I.eires v. 
Morgan, 5 Price, 4b8. 1 ii. Staying Phoo cijINos. 

Petition of rehearing .d'ler ini appeal from the rolls, 
dismissed. L. 1, Comp.v, 13 Ves. 4*21. Pn, 

Ilf.KEAKlNG. 

Appeal to house of lords, docs not stay proceedings 
in court Ijelow. lFarcie/ 15 , &'c. of .'st. VaaCit v. Morris, 
9 Ves. 516. 

b'pon an appeal from the rolls to the lord cham'id- 
lor or lord keeper, the cause is entirely open. A'ced- 
harn v. Smith, 2 Vern. 464. 

After a decree of dismission affirmed on appeal to 
the lords, bill is brought for the discovery of u deed, 
(»nid to be burnt pending the suit,) which made out 
the plaintiff's title, and the bill is brouglil, that after 
such disruveiy, the plaintiff might apply to the housii 
of lords for relief ; on demurrer the clefeiidant ordered 
to answer, but plaintiff t6 pnioeed no further without 
leave of court. Uarhon v. Seorie, 1 Vcni, 416.’ Drs- 
^:ovF.riY. 

\ Upon a prorogatioii^ the party may proceed in the 
al^count, notwithstanding an appeal in parliament. 

V. liampjicld, 1 Vem. 344. 

8. Practice on Generally. 

t on petition of appeal or rehearing, shall ire 
42*jGen. Drd. 3fd Apr. 1828. 

■* ^ standing 


20 /. 

See the 


djng ordera of House of I^rda lelatioff 

. . ieSj Uia. 48. * 

Upon the hcarinp *** ^ l»oUiioii of ap]>o9l presented 


to appeal, coliScS! 


by the defendant, leave was given to the plaintiffs to 
amend tlicir bill, by making it either a bill and in- 
fonnatiou, or an information. President of St. Mary 
Magdalen, Oxford v. Sibthorp, 1 Huss. 154. Pu. 
Hbti., Amkmimewt oe* ^ , 

An appeal may prosec'uted in /ornu'i pauperis, 
P.laudv, Taimh, *2 J. & \V. 30*2. P AIIPFR. 

Petition of appeal not being answered till tho day 
after it has been presented, not to prejudu;c the parly, 
being strictly entitled to have it answered immediately. 
Robinstm v. I^'eirdiL'ick, 3 Alcr. 15. 

Ap|)cal ordered to be taken off the tile with costs, 
as ujHin a cliilercnt case, and introducing a variety of 
rcprcs«‘ntation not made in the court below. IPsud v. 
ilrijfitb. If) Ves. 551). 

Object and effect of the late order of the house of 
lords, rciiuiiimr the panics to apfveals to print their 
cases furtliwith, appl\iii' 4 : generally to all apjieuls, to 
check the abuse of appealing merely for delay and 
vexation, fruw v. Foy, 18 Ves. 453. 

Signature of counsel on apjical to the house of 
lords, equiv.iJcuit to the ccrtificrate on appeal to the 
lonl chancellor. Id» Sign yu rf. of Coi nski.. 

Plaintiff ap|>eaUng from a ilccree dismissing the 
bill, iscntitlod to the usual order, for the production and 
inspection of deeds, i'liurrliv, ItarcLty, 16\'es. 435. 
P«. PllODi;< IIMN OF Df.I I). 

Order on motion anil cnu.scnt, that a petition of ap- 
peal from tli^‘ rolls, may be witlidrawn. Thomson v. 
Tiwih^ui, 10 Ves. 30. 

I' poll appal to delegates, appellant may demand 
an adjournment from first imeiing of judges to exa- 
mine the trunsmiss of proceedings. HiHulwin v. 
Giesler, 1 llidg. L. 5i'. ,S. ,37 1. Pii. A ujoo hnsik nt. 

All appeal from the rolls to the lord cluinr;ellor 
cannot be reluiard. Foi v. Mackrrth, *2 (ox. 15B. 
Pn. Kkiij auing. 

Pending appeal, plaintiff files supphmieiital bill to 
curiy on decree : held, regular. IVooiltcard v. II'iim/- 
u^trJ, Dick. 33. 


V. ApJ'FJiRASCK. 

1. I'Jfvct if, a ml f want iff 

2. When >>nh\tito(rd, and Ut incidents, 

3, I • ndertnlung to appear, 

4, Oralis, 


1. Fjh'Clof, and of want of, 

^riie grantor of an annuity setmred by an equitable 
cliarge on certain lands, which are subject to a prior 
charge, goes to reside abroad, but by his agent con- 
tinues in the receipt of the rents and profits, 'l iic 
court, on thcapplicntion of the annuitant, will apfxiiiit 
a receiver, thougli the giantorlias not appnriid to the 
suit. I'anfiAd V, Irvine, *2 Huss. 14f), Annuity; 
Pit. Kmi ivew, 

Subpceiia was served on defendunt at house in 
lamdun, but he resided in country' ; attaclimciits is- 
sued, and he ap^ared. Held, appearance waived 
irregularity ; that it must lie considered a town cause ; 
therefore, an order obtained for six weeks time to 
answer, was discharged wilii costs, as being irregular. 
Bound yh%Welfs, 3 Mad. 434. Waiver; Pr. Pro* 
J.ES.H, IniiEoui.AniTY or ; Pr. Town (Jauhk; Ph, 
Time to Amswer. 

The defentbiiit not appearing in support of a demur- 
rer, the court, on pr^uction of an affulavit of service 
of the order for setting down the demurrer, will not 
overrule the demurrer, but hear the plaintiff. Pen- 
Jicfd V, Ilanuboltm, 1 Swan. 652. Pr. Demurrer. 

Defendant may move to dissolve injunction for in- 
sufficient service of subpoena, although he has not ap- 
peared. Menstci v. Mdrigem, 1 Prioo» Pm« 
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Injunct. Motion to Dissolve ; Pii. Service of 
Sl'RPlKNA. 

liijunclion a{;ainst waste not prevented by appear- 
ance the day before tlie motion. Allard v. Janes, 
15 Ves. 605. I*n. Injunc.»to Waste. 

A waiver of irregularity in prcjdlis by appearance, 
docs not relate back so as to bring the defendant into 
contempt for not appearing in time. Ifohinson v. Nash, 

I Anst. 76. Waiver ; Pit. Contempt. 

An appearance is necessary to a bill of revivor. 
Antw. iiAtk. 600. Pit. Revivor, Bill op. 

Where a biiit was ubateil, and defendant would not 
appear to revivor, an injunction was granted, notwith- 
standing the cause was not revived. Dh, Ifamilion v. 
Kl, Macfilesjield, I I-kp Ab. 285. Pu. Abatement 
& Revivor ; Pri. Injunct. 

An irregularity in process may be cured by the 
defendant's appearance. Floifd v. Ntiu^le, 3 Atk. 
569. Waiver. 

Rut not if the appearance is entered just before the 
long vacation for the purpose merely of avoiding an 
attachment. Armn. 3 Atk. 567. Jo, 

Defendant making default at trial of issue, shall 
have (lay to shew cause. Peacock v. M^Kaicher, 
Dick. 434. 

Injunction to prevent transfer of stock not granted 
until defendants have apjK'ared, or arc in contempt, 
and u]u»n nolice- Doolittle v. \\\il*on, id. 4 

Dcfemlant not appearing to bill to redeem or fore- 
close, decree nisi pronounced. J\cttle v. Corbin, id. 
314. 

Jiuslrand and wife defendants : he only appears, 
and demurs : uttachinent against both. Siiicer v. 
1*iikiiie, Cary, 39. 

Deinuncr put in, defendant np^ieared notin person, 
a sulrjKuna. to make direct answt i. Z/odge v. Smith, 
id. 40. 

Injunction granted (for not appearing) to stay pro- 
ceedings at law. Knot v. JueksoUf id. 40. 

Defendant appearing gratis, attachment being out, 
was conimitted. Ttkkers v. Stilman, id. 41 

Injunction to discharge exc<nitioii, defendant not 
appearing, though served. }Jobbifv,Kemp, id. 41. 

Suit is dismisscMl with costs, plaintiff not ap|)e:ir- 
ing at luMring. I'inchar v, Backtvood , id. 45. 

Suhperna to testify in Guildhall, lamdun. attach- 
lucnt for nrin-apjH'arancc, Balt v. Uihdios, id. 61. 

Husband appears, and wife not ; at tacliinent against 
both. Monoi V. Abel, id. 65. 

2. When substituted, and U$ incidents. 

Appearances may lie put in for defeiitlants, having 
privilege of parliament, in com Is of C(]uitv, on return 
of process of sequestration. 45 Geo. 3. c. 124. s.4. In 
default of answer to bill in C(iuity, against persons 
having privilege of parliament, bill shall bO' taken pro 
conjesso. Id. s. 5. Pitivii.ioi.ov Parliament. 

Any person not entering ap})carancc within the 
u.sual time after subpo'iia, and justly .>usjiceied to ab- 
scond to avoid the piucess, court to fix a day for his 
appearance, to be inserted in the Gazette, and pub- 
lished in the parish church of the defendant, and posted 
in some public place. 5 G. 2. c.25. s. 1. 

Defendants brought into court by habeas 
and refusing to enter appearance, court to mKr it 
for them. 5G.2. c.25. s.2. ' 

Appearance once entered by attorney, cih' only be 
struck out by leave of court. Menzies v; 

1 Price, 92. 

Time enlarged for appearance to a bill of foreclosure 
under slat. 5 Ueo« 2. c. 25. notice in the pariah church 
having been pievented while under repair. Knowles, 
y. Broome, 1 V. A B. 305. Statute, C. of ; Pu. 
Fokkclosure. 

Member of parliament refusing to enter an appear- 


ance, the court appointed a clerk in court, to enter' an 
appearance for him under statute 45 Geo. 3. fe. 124. 
Read v. Phillips, 16 Ves. 436. Stat, C. ofj 
Member of J’auli ament. 

An infant cannot appear by attorney, for be must 
appt^ar by his guardian. Dwyer v. O'Brien, 1 Ridg. 
]*.C. 38. (ii). Infant. 

The mother of an infant defendant appeared as his 
guardian, tliuugli not really so, but the court refused 
to set aside the appearance on that ground. Humphrey 
V. Brewer, Vern. & Scriv. 306. Guard. &c Ward. 

Defendant left kingdom two years priding filing 
of bill ; on affidavit that defendant continued abroad 
to (dude justice, defendant ordered to appear under 
5 Gen. 2> c. 25. Mason v. Palter, Dick. 401. Sed 
qna re ; vide note Wyatt’s edit. 1803. 

If a bill is brought against baron and feme for a 
demand out of tlie separate estate of the feme, and the 
husband is lieyond sea, and not amenable by the pro- 
cess of the court, yet if the wife is served with a sub- 
pix'na, she must appear aud answer the plaintiff’s bill. 
Dubois V. Ilole^ 2 Vein. 613. F>;aii: Covert. 

If both husband and wife are served with a sub- 
{Mrna, or tlic liu.'iband only, but with notice that his 
wife is a defendant, he must appear for both, else an 
attachrnent may issue in the first case against both, 
and fli tile latter against the husband. Prac. Reg. 
37. Hlsd. 6c Wife. 

3. Vndertakinir fu appear. 

When plaintiff’s solicitor serves defendant's solici- 
tor with Mii)p(jcna, to hear judgment, and obtains an 
undertaking from him to appear, and plaintiff makes * 
default at hearing : on ailidavit of the^.c fa(Ms, bill 
will bt' dismissed with costs. Mackaness \, Johnstone, 

1 iVJ*Clel. 148. 1*R. Dismiss! I. or Bill. 

Vndiiitaking, to appear to hear judgment, given by 
fcSwdicitor of either of parties, in a cause which has been 
set down, is not sullii ient to make it unnecessary for 
the other parly to pro\c service of subperna to hear 
judgment iqwii sueli of tliosc jiersons who ought to 
ije liefore coujt, as are absent when cause is called on. 
Bishop V. bishop, 9 Price, 481. 1 ’k. Atfidavit of 

Service:. 

In the case, however, of an information against a 
cor|)orate'bvxly, an affidavit of indorsement of under- 
taking, to appear at iiearing, by solicitor of defendant, 
oil the writ of distringas, and another affidavit stating 
that, on service of letUir missive on bishop, his solic.i- 
► tor had thought it uiinece-ssary to apjH:ar for him ; de- 
cree ri LSI was made in the absence of ihe defendaut. 
Air, (I’lni.v. Poorof Aiverstoke, PlVicc, 482. lb. 

Court will not attach party for not appearing to bill 
of injunction, according to undertaking of solimtor 
who accopited subpoena. Pemberton v. iiilby, 9 Price, 
146. Pk, Aitaitimem ; SuL. & Cli. 

Solicitor oidered to pay all the costs occasioneii by 
his refusing to apjiear for defendant at the hearing, 
pursuant to his undertaking, and the costs of the ap- 
plication. Ciwk V, Hroomhetid, 16 Ves. 133. Pk« 
(^)STS ; Sol. & Cli. . ' . 

Defendant by consent to appear gratis at heating, 
and pray no day over, making default, decree was pro- 
nounced. Dean V. Abel, Dick. 2^1% 

4. Gratis, 

Wliere defendant enters appearance gratis, time 
within which he must answer or sue out commission is 
to ha calculated from date of such actual appearance. 
IVehttcr v. Threlfall, 1 S.ficS. 135. Pr. Answer. 

Where defendant is not bdlind to appear before par- 
ticular day, but prior thereto appears gratis, the time 
for answeriiig, &c. is calculated from me actual ap- 
pearance. Ilamwarst y. WelUter, 5 Mad. 422. lb. 
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' A defendant to a bill, though not served with pro- 
cess, may appear gratis, and refer it for impertinence. 
Fell V. Alastert^' Christ's Coti., Cnmh. 2 Jiro. C«C. 
279. pR. REFintNCJS i on Impi.r i inksck. 

By voluntary appearanre defendant does not lose 
liis costs. Bou'hee v. (>r///s, Dick. 38. 

Defendant appearing gratis, attachment being out, 
was committed. Jiichvrs v. •Sti/mon, Caiy, 41. 


Akgument. Pn. Answer, 17. (/:). — Pu. 

Demi I'll RL'R, 6. — Pn. Plea, 4. 


VI. Attachment. 

See alsit Pr. Process. 

1 . Vfiect of, 

‘J. 11 hen and in what Cfises, and cause 

3. Affidarits in su]tf*tn't, 

4. Discharge fr%mt. 

6. Against prisoners. 

U. >errice of, 

7. Lntru • 

8. Uetnrn to, 

a. For want of 

10. For costs. 

11. ll'it/i provlamatiojis. 

1 . 1'tK‘i t of. 

Pica may l>c filed after return nf simple aUach- 
ment. Hamdinn v. Ilihhert, 2 S. S. ‘ii'i. Pi.ea. 

A plaintiff is entitled to the comnioii in junction iiii- 
iiiediaicdy on the attaclmicnt issued, hnice v. Wchb, 
2 -Mer. 474. I’u. Injuncikis. 

Motion fi r time to answt r on ^anio d.iy attarliincnt | 
is sealed ; attacliinent has the pi».oe<lci.t e. So of an- 
swer put in the same day. St.-phens v. AVu/e, 1 Alad. 
6‘jO, Pr. J i.ml ro ANflVw h. j 

*. n }:>-fr and io whul ca^cs, ahd c<iuk: ui;aiitst. 

Siihpfi na n.Ji . be sued out without aflidavit out o*" 
tfuni, t>i appeal and uiiM\ei rf.turnaldc iinmediatt ly : 
but no attarjliiiient until ei'jlit days after service, 
(.ienr-ral Order, .lune 30, 1328, 2 Y.cn J. 4?f2. I*it, 
•Srni'O.NA, f :n V.\r.\iioN; I’li. \ af 

Attachment granted for noii-appeaiancc to .i miIi-, 
pifna served abroad. j\ul»U v. 1 Siiu. 38f», 

S. P. Srnlt V. Ifoughf 4 ilro. C. C. 213. J'lt. Sr«- 
Service OE. 

Ad order for time to answer, unless draw*n up and 
scrvcfl, will not stop an attaclinient. (iajifrr v. Fit-:, 
John^ I Sini. 388. Ph. Onni.n tor 'J imk *fo An- 
sw i.u. 

W here a defendant, after nrjtiec of the plaintifT’s 
intention to issue an attachment, unless an order for 
time is obtained, procures the order, but is unable, on 
account of the press of business, to get it drawn up, 
and omits to give the defendant notice of the order 
until an aUachiiicnt is sealed, he cannot set aside the 
attacliinent. Kirkpatrick v. jV^ers, 2 Sim. 16. l*n. 
Onmii iorTime to answ'er. 

Where a dcmuirer, tendered at the office to a bill, 
was refused on a misstatement that an attachment had 
issued for want of answer, an attachment issued sub- 
scrjuently was set aside, and teivc given to demur. 
Kvetyn v. Griffith, 1 ArCIcl. k Y. 2t;5. Pr. Dk- 

MURKER. 

Bill against husliand and wife in respect of wife’s 
cxocutrixship ; hushand abroad and l ankrupt. Attach- 
ment was issued .against him for want of answer, 
must be ruleri, upon notice, to answer sepa- 


rately before attachment can issue against her. Bun- 
van V. Mortimer, 6 Mad. 278. llusi*. & Wiee ; Pm. 
Answer. 

Court will not ^ attach a party for not appearing to 
bill of injunction.,i||sbprding to undertaking of solicitor 
who accepted subpesua. Veniherton v. Ci//;i/, 9 Price, 
146. Pu. l-SDl.ni AKING TO APPEAR J SOLICITOR & 
Client. 

Attachment sealed beforo, though not issued till 
after contempt, is irregular. Froird v. I.aurence, 1 .1. 
& \V. 657. Pr. Contempt. 

Obedience to the w'lit of habeas corpus may be en<* 
fi'Fced by process of contempt. Crowlefs case, 2 Swan. 
73. S. C. Buck, 2G4. 1 1 aiieas Cnitpi's. 

•Mistake of defendant’s name in subpoena to an- 
swer. and attachment not sufficient, to set aside pro- 
t'oedlngs, though tlcfcndant gave notice of determina- 
tion to tiiki: advantage of mistake, and tenders plain- 
tiff his demand. Sliuw v. Tutherteigh, 2 l*ncc, 328. 
Pm. Sri.po vA lo answer ; Mistake. 

(.)n a motion for an attachment fur refusal of pro- 
duMion and ins|tcctioii of tiiK'imicnts pursuant to 
order, oi for immediate insiiectiou, the ilcfendant ob- 
jecting tliat the documents fiontaini'd pa>sagcs iin- 
pro^ier ibr insiiection ; the l.d. Ch. refused the appli- 
cation, h'lt dirceti il ilio il<'fendAnU to pay the costs 
of it. Jo/trs V. Swan. 535. Pr. J’uonui - 

7IO\ OI |)| I os, iSe. 

After an onler upon a party in tlic cause for pay- 
nicut of inoiniv, the proper course is an aliaclimcnt, 
and upon the u liiin to that, an older for comniiiment. 
floue^ V. 7.4. Strattnnoic, 12 \'es. 325. l*u. Oiiorit 
Kill Payment oe Moma. 

.\fter decree for'lebt and costs, attachment inav he 
taken out for each separately. Frazer v. TL. hani, 
2 Ansf.. -330.413. Pu. (‘..-.is. 

A'ot having b<.en served with a copy of a dci ree for 
a sale, is a good cauM: against an aitai hincnt for not 
«:.xceuting the l ouveyancc to a purcliasoi . Kcogk v, 
Wood, \ crn. Scriv. 1 13. 

In ordi.'f to set aside a sale under a dcciec, there 
mic.t be an alHila\it of a greater sum having been 
I oliiTed. S. a, Pr. Si'RvitE oi Di'CRIE. 
i Attat iiineut a^.iinsl husband and wife fur w'lnt of 
wife’s :ihnw I r, .-l.iy«*d against liiishand, but wife at- 
larlnil, Lciildii\. /be/e-, Dick. 372. See Dick. 133. 

*1 he biicf of a pnity in the cause is clandestinely 
t:ik> n out of the chamber of hi.s attorney, and made 
an iiiijM'opei use of by the o})posiic paity. 'I'lie court 
ordered the hi ief to be returned, and granted an at- 
tachment, nut only again.'it tiic person w'lm hud ob- 
tained it, but also against tiiwso wdio had luaiU'i use of 
it. Though a 111 id is not of it.self evidenci* ug;iinst 
the parly for wliiun it is primaied, yet, as a discovery 
of the gocrets and iiiciits of his case may be piiMluo 
live of perjurvi or suboi nation of jicrjury, and tlicicliy 
ob.'>tnict the j 11 . slice of the couit in which tin' .suit is 
de|R;iiding ; the obtuiiiing of it in a suiieptitious 
manner, is an offence highly deserving the (‘ensure 
and punishment of that couit. Jfateman \, Cioiwat/t 
1 Bro. P. (:.519. 

.Where a solicitor has l>cen ni'gligent in aUending 
lo e cUent’s business, the court can grunt uii attach- 
iiieti|^^ii.st him ; and courts of law exercise the 
sme sunoToary jurisdiction over attornics. Idotfd v, 
Nnngle, 3 Aik. 568. Solicitor Sc Client. 

\Mier6ti 'solicitor’s bill of costs is taxed, ho may 
take out an attachment for them without previously,., 
taking out a subpomo, but he must seivts his client . 
with the order for taxing his bill of costs, and with 
the mastei’s report of such co.sts. Mnrphy v. Iktidestcn, 
Barn. 266* 2 Atk. 114. Pn. Costs j Solk non A 
Client. 

Attachment issues against dcfcadant disolicying 
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subpcena and maltreating defendant’s officer serving 
writ. Horn v. West, Cary, 38. 

Husband and wife defendants; be only appears 
and demurs ; attachment against both. Spicer v. 
I^akine, id. 39. 

Defendant appearing gratis, attachment being out, 
was committed. Rickers v. SiUnnin, id. 

Witness sf>rvcd to testify, pressed for soldier, at- 
tachment is stayed. IhiMhte v. Malbes, id. 41. 

Attachiiumt issues for non-perforinaiice of decree. 
Leake v. Merrou', id. 63. 

Husband appears, and wife not, attachment against 
both. V. Abel, id. 65. 

Defendant ap()cars, no bill iu court. He loses sub- 
prena ; therefore no costs, but attachment is stayed. 
I’tirrp V. Mfli'iran, id. 69. 

, Attachment discharged, and bill of perjury for pro- 
curing it indirectly. Cteggey. It'arhcr/on, id. 72. 

Attachment against defendant upon confession, that 
lie was served. Waters v. Rerti, id. 73. Stoio v. 
MutUtu'k^ id. 82. 

iMai treatment of server of writ, attachment issues. 
l)astoiiie:i V. Apprice, id. 91. 

Subpiena siiown and offcicd, attachmrnt for non- 
appearance. Pa is V. id. 9-1. 

1‘laiiitiff, si.'iving subprena, denying defendant 
siulit, k\c. of it, and no bill in court, fittuohiiient 
ag.iinst nlnintifl'. Mead v. Crnsse^ id. 9(3. 

Attachment for breaking order of court. Stephens 
V. thui’den, id. 103. 

Attaclimcnt discharged, subpoena counterfeit, liailu 
V. Hau'le, id. 105. 

Attaciiir.ent issiu;s against the wife alone, and not 
the husijand, for that she would not answer the bill. 
Hries V. Marker, Totli. 15. Jlt’sn. & Wire; Pn. 

A NSW I II. 

(»u the return of a subpama, if a witness will not 
iipfiear, and be ciamined, the paUy may take attach- 
ment against him; and if he appc.us, and dc|X)scs on 
the other >itle, his depositions may be suppu >sed on 
inotioii. Dolman v. I*ntinan, 3C. 11.64. S. C. Anon, 
2 Free. 134. Pn. WiTir£8s. 


3. AJfidnrits in Support m 

An affidavit that, ** tlie (solo') defendant has 
laen served with a true copy of a subpa-na,” is too 
loose and general to support an uttacliment for want 
of appearance. Henekdilfe v. Gracie, 1 JM*Cle^ 

277. 

In the case of articles of jirace where party com- 
plained of is not in coiiit, an attachment for bicacli of 
the peace goes on the oalli of the complainant, t'lp. 
Gnmhleton, 2 Atk. 70. 8. (.'. 9 Mod* 232. Pii. 

Sri'l'l-ICAVIT. 

if affidavit whereon attachmrnt founded be filed 
liefore return thereof; held good. Read v. 

Dick. 76. 

'J'his, though contrary to the general orders of the 
court, has been the constant practice, and in a late 
case, after much discussion, the court hesitittid to ilc- 
cide upon the point of practice, but in 

future, no process should issue withouf’wCpIldavit 
previously filed. Bromtiead v. Smith, 8 y<^857. 

; 'v» .. 

4. Discharge from. 

If a defendant who has beeu taken on an attach- 
ment srill refuses to answer, the plaintiff may at the 
same time proceed to enforce an answer by tne pro- 
cess of this court, and bring an action against him and 
his sureties on iho iKmd given to the sheriff under the 


attachment. Beddallv.Page, 2 Sim. 224. Pn. An- 
swKH ; Ph. Injcnc. to stay Waste; Pb. Bail. 

Notwithstanding, an offer has been made to pay all 
the expences which the party has been nut to, oy the 
irregularity in issuing an attachment, lie has a right 
to have the judgment of the court on the question of 
its regularity, and is therefore entitled to the costs of 
tlie motion for setting it aside. Froicd v. Lawrence, 

I Jac. & W. 655. Costs. 

Suhprena served on defendant at home in London, 
but he resided in the country ; attachment issued, and 
he appeared : held, apiicarance waived irregulariw, 
and that it made it a town cause ; order obtained tor 
six w(a''k!i time to answer, was therefore discharged 
with costs as being irregular. Pound v. W ellsf 3 Mad. 
434. W AivKH ; Pn. Atvearance; Pb. Town 
Cai'sp, ; Pit. Time 'lo Answer. 

Certificate discharges attachment against an executor 
for nonpayment of a sum of money. Wall v. Alkinton, 
Coop. 198. KxhtrTou ; Bankcy. Cebtipicate, 
kfh f-r or. 

Defendant in contempt putting In answer to which 
exceptions were allowca, plaintiff not accepting costs, 
limy go on witli old process ; but if in custody, old 
process is discharged during lefcrencc by tender of 
cos?s. Boehm v. De Taslrt, 1 V. & B. 324. In- 
.'‘i Ti u lExcY or Anmi’I'K ; \V .iVEii ; Pit. ('.osts. . 

After answer reported insufficient, plaintiff may 
proceed upon his old process of contempt without a 
new onicr, if he has not accepted costs. Coulson v. 
{•t'ulnnu, 1 V. l’». 331. Id, 

Discharge by habeas corpus from commitment 
under an allacliinent for breach of a writ of execution 
of a tlccreti for payment of money, on account of a 
devastavit ascxecutoi, committcfl before, though not 
asi-ort.iiiu il by tlio report, or decreed lo be paid, till 
after the time fixed by an insolvent act ; of which the 
P'.utv Imd t.ikcn the benefit. Wheldale v. WheUMe, 
16 Ves. 37(5. 

(’ouil will not upon motion discharge a person in 
cvecutiun for costs uuon a demand arising to him upon 
the persim to whom lie is in execution. Ifoluoithif v. 
Allen, 2 Hro. C. C. 17. S. C. 1 Cox, 202. Quod 
viac. Si I r orr. 

Wlieie ii medy is given by attachment, as by 
9 10 ^V, 3. c. 15 concerning awaid>, made a rule 

of court; the attachment is gone, and lemedy lost, by 
the death of the delV-ndaiit. Wib^^ier \, Bishop, 

2 Vein. 444. 

If one be taken upon an attachment, cither in pro- 
cess or in execution after a decree, yet in both cases 
till his appearing before the register he is to be dis- 
rhaigeU, and to answer the iuteiTogatories at large, 
inH in custody ; and if he be contiaucil in custody, the 
court oir motion and appearing before the register, will 
discharge him. Danhu v. Imu'soii, Prec. Chan. 110. 
Pu. KxA3iiN.nioN o\ Imi.hiiogatouies. 

5. Against Prisoners, 

Special return to an attachment for not appearing, 
that defendant was iiiiprisonetl for felony, the plaintiff 
must proceed in the usual way by habeas corpus. 
Rogers v. Kirkpartrick, 3 Ves. 471. Pa. Habeas 

COHCUS. 

AVbcie ail attachment issues against a defendant in 
custody in the king's bench prisOti, it b to be lodged 
with the marshal, and an habeas corpus may then be 
moved for before return of the attachment. Trotter v* 
Trotter, 1 Jac. 533. Pn. Piusonsb. 

An attachment for noa-TOrformauce of an order 
against one in the fleet, ti- directed to the warden of 
tlic fleet, and on his return that defendant is his pri- 
soner, the party may move for sequestratioh. Anon* 
filos. 301. 
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6. Service of. 

Husband and ^ife dcfcmtnnts, liiisband abroad. 
Mrifc alone served with the subpci'na ; attachment di* 
rected against her for want of uppearanee. Bwhetl v. 
Jiushetl, 1 S. & S. l(>4. llevn. & Wife. 

Where an attachment issues against a defendant in 
custody in the king's i>t'ncli prison, it is to be lodged 
with the marshal, a nil an habeas corpus may then l)c 
moved for before rr-tiirn of the attachment. Trotter v. 
Trotter, 1 Jac. 533. Pii. Pkisonfu. 

Where there is only one defendant, in the exche- 
quer, the subpoena itself must be served, and not a 
copy of it. ))e Tilton v. Snineu, 1 Anst. 79. Pu. 
Si' K VICK OF Su UFO \ .\ . t 

Defendant 1 40 miles off sen’ed two days before end 
of torin, attachnieot discharged. Smith v. Hearc, 
Caiy, 88. 

7. V.ntrff of. 

An attachment must be entered in the register's 
bonk before it is issued. Smith v. 2'hoinpsoti, 4 jMad. 
179. Ileame’sOrd. 110. 

JC\ery attachment returned on uhicb an order for a 
seijcant at arms is groundeil, must be enten-d in tiu; 
register's office else irregular. James v. Vhilips, 2 
P. W. 657. • 


8 . lietiiyji to. 

By 47tb order of cxecbqncr, where slicTifT neglects 
to return a process deliverctl to him, rule may be given 
on last day of term for him tu re^irn wiit by seal day, 
or be amerced 40s- Kiikby', Vbd. 25. See I Towl. 
K.\ch. 155. Sec also ncniucs’ Oi J. 199. 

Attachment returnable within ciglit days after the 
purification. 'I In, eii'ht days mein etuhl da\s entire. 
Moothavi V. Wufkett, i Mer. 243. Ti>ii , (Iomiti »- 
iiO’«r or. 

W'tKMC ooler for messenger has been issued against 
the sbfiitl' for contempt in net lelurniuL: attar lmu nt 
against defendant for not putii.ig in aa-v.cr (other 
attachments havinii( been hefoie) it pcreinp* 

tory, and court will not stay ihe i.ider, although it j.o 
to uifect the sheiiil' not in ofKcc at the lline of origi- 
nal iKglecl, nor will they enlarge the tlnio limited by 
the order. '11 v. MiittUiii'i, 2 32. i*it. 

OiciJiir; ion ,Mlssi '■(•i n, 

'J’be previous order to high shci iff' to return the pro- 
cess may be well serve*! on hij unde/'sheritr. hi, Ih, 

Hay given to sheriff to letiirii attarhmtmt upon pain 
of 5/. Crompton v. Cary, 77- St.e aCo 

Stntiliintr V, Pembroke, id, 62. Ilttnheu v, Il'/g/i/, id. 

109. i'lou^h V. Cro.</t, Hick. 555. dinon. U yatt, Pr. 
Reg. 394. Harr. Pr. 116. 


9. For want of A II suer. • 

Kxceptions to an answer having been allowed, 
plaintiff obtained an order to amend, and firr defend- 
ant to answer the exceptions ami aincndrnenU at tlie 
same time : defendant put in an answer to the amend- 
ed bill only. 'I'hc plaintiff then issued an attachment : 
Held that it was irregular, and that plaintiff ought tr» 
have moved to take the second answer off the file. 
De Tasiet v. Lopez, 1 Sim. II. Pn. Mr/riON to 

TAkK Pl-KAljlNOa OFF PlLE Pll. A.NSWEIl TO AUEND- 
ED Bill. 

Attachment for want of answer to amended bill can- 
not is»ue until the amendments have been entered in 
SIX clerks book, and there is no difference between the 
amendments of a bill which has answered and 
those of a bill which has not been answered. Adam- 
wn V. JUuchtach, I S. it S. U8. Pa. ; 1*«. 

JllLTi, AmLNOMEN’IS. 

iMeod^^t againat wham attarlimcnt liaa iMnoiI for 
Chambtrs, I S. 4c S. 225. Pa. Ple» , UoiLAwa*. 


After attachment for want of answer, defendant 
can only answer. Broughton v. Jones, 3 M.id. 42. 

Attachments issued for want of answer, after infor- 
mation that they would lie scaled at the next private 
seal, and notice of a petition prcsenttMl for :iii order 
for farther time, set aside for irregularity, due dili- 
gence having been used to obtain the order, but with- 
out costs, no communication having been made of 
circumstances wiiicli occasioned delay, linrreil v. 
harreit, 3 Swan. 396. 

A demurrer and answer filed by a defendant attarlictl 
for want of an answ'er, after orders for time to plead, an- 
swer, or demur, not demurring alone, ordered to bo 
taken off* the file. Cuizou v. l)e Im Zonvhe 1 Swnii. 
185. Pi.. l)£MriiiiEK; Pii. Time to Answer ; Pii. 
TAKiNCi Pleadings off 

After attachment against infant for want of answer, 
the proper course is a messenger to bring him into 
court to have a guardian assigned him. Kples v. 
I.e Oros, 9 Vcs. 12. ()u.4niJi.\N ; Inf.xnt. 

Defendant in confinement iinihT sentence for fe- 
lony, cannot be biought up by habeas corpus upon an 
nttaclimeiit for want of an answer. Itogers v. Kirk- 
Iktrlrick, 3 Vcs. 673. Pu. ll.iu. Cokf. 


10. J*Vr Co^ts. 

HemurnS' toexamin.ation by witness overruled, siib- 
pfcna toi not of com sc. Valinnty, Dotlemnui, 

Hick. 92. 

Costs to be paid out of estat(\ no subpieua lies 
against derendaut. but pail of estate to be sold. Can- 
non V. lieetn, Dirk. 115> 

The sberitf cannot take a bail bond upon an at- 
tacbnioiit for not p-iyiiig cosS, but in siuli case a 
inesscngcr is to co to luiug in the party. Anon, Piec. 
Chan. 331. Pu. .ML.-sr.N(ji.K ; Pu. Bail. 


11. jnt/i Troclainutions, 

After contcviipt <!uly prosecuted to attaclnuciil with 
proclamations nturned, no commission to answer 
shall i.^sue, but. mi motion, and aflitlavit of party's in- 
abilitv to travi‘1, or other good matter, to satisfy court 
touching that delay. Ileamcs* Ord. 178. 

;\flrr the ri't'jrn of tlic writ of uUachmoui with 
prof'lnmatioiis, ihdcndant cannot put in ]ii< a and 
answer. Snnttiis v. Muntep, I S. be S. 22.5. IJoud 
y.t iiintfr, 1 V(;rn.27.5. Pit. Pi.i a ; Pn. Answli:. 

Discharged paying ordiu.iry fee, answer licing in 
^^jfore. Trussdl v. Mills, Caiy, 78. 


\ n. AiTAMIMFNT AGAIN.VI PlJOPI'.ftlY. 

A chose in action is neither subject to an execution 
at law, or to Im aUacImiJ in crpiity by creditors in ilic 
lifeUtne 4»f tiic debtor. Grogan v. Cottke, 2 Ball be B. 
233. Cnosh IN ActioaV ; Kxj.L'L' jion. 


Vlll. Bail. 

'0^Si9 alto PniNciPA land Si; uei y. 

If a (lefepdint who baa been taken on an»attacli- 
ment and given bail to sheriff, still refuses to answer, 
the plaintiff may at the same time proceed to enforce 
an answer by the process of this couit, and brin^ an 
action against him and his sureties on the luind mven 
, tu the sheriff under the attachment. lUddal v. Page, 
2 Sim. 224. Pa. Injunction to stay Paoc. at 
j X aw ; Pn. Attachment. 

Dcleadant being committed forewarn of answer. 
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his hflil, under a writ tie exeat^regno, not discharged. 
Sttifififtm V. PeiU, 19 Ves. 615. Nj; Exeat IIfo'mo ; 

1*K. CoMMlTMFNT FOR WANT OP AvsWER. 

After injunction olitained by principal, proceeding 
against bail is a breach of injunction. Chnptin v. 
f.Wper, 1 V. B. 19. Injunc. BueacIi of. 

In an account ne exeat regna granted, though bail 
might be had at law. Hanney v. M*Kntire, 11 Ves. 
55. Nk Kxf at Ili oxo ; Account. 

Defendant cannot be held to* bail a second time 
for the same cause. Amswick v. Barklay, 8 Ves. 
596. 

Plaintiff at law has a right to hold defendant to 
bail upon his own affidavit, but there have been cases 
in whicli the court of law has pennitted an explana- 
tion of the circumstances by the affidavit of tlie de- 
fendant, particularly between foreigners an<l upon 
foreign transactions, and where an abuse of the pro- 
cess appeared, has directed common bail to lie fileil. 
J)e Curriere V. J)e CaluruiP, 4 VeS. 590. 

Injunction obtained by bail agnin.st a creditor who 
had obtained a verdict, dissolved, the principal debtor 
beiitg made a party dcfcn«lant, and stated by bill to 
be out of jurisdiction. Itoien'.y v. frroi/acM, 3 Swan. 
1*15. Pu. Injvn(ti(in. 

In the language of the court, bail are the gaolers 
of the principal, hence arrest by them guodaevi n r n a 
Sunday, /'ip. 1 Aik. .Slnoay. 

Bankrupt maybe sui rendered by bail ^^tthin the 
time of privilege. Id, 238. X'idc 3 East. 145. 1 Pri. 
74. Bankcv. Puivii.i.o£ viuim Ah rest. 

Where bail is put in almvc, an injunction to stay 
proceedings against the principal extends to proceed- 
ings against the bail. ^VIler<i bail is only put in l*e- 
low, such an injunction c.vtcnds to jirocccdings on the 
linil bond. Stone v.TulJlu, Anibl.32. Pn. Injunc- 

HON. I XI TNT UF. 

The sheriff cannot take a hail bond upon an at- 
tachment fur not paying costs, but in such case a 
tnessengi^r is to go to bring in the party. Anon. Free, 
(dian. 3.31. Pn, Attacii.mfnt nui Co.*»ts ; Pk. 

Nr,rft, 

3'o bill to be relieved against bail bond assigned by 
ftaud to sheriff, plaintiff at law is necessary party. 
Ixrapll v. Xarhourne, 1 Vern. 87. 

(Aiinniissioners of icbclJion have discretion to take 
bail. Ttiglet v. Vauglutn, Dick. 7. 

Bail bonds taken on commission of relK-Uion usually 
taken in name of holder of great seal, master of roll:^ 
or two masters in chancery. Cary, 58. 
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IX. Bill, amenped. 

See also Pit, 1njun'CT1on« 3. ' 

A plaintiff who had obtained the common injunc- 
tion, as of course procured an order to, amend, and 
then obtained an injunction upon the amended bill as 
of course: Held, that a special* application ought to 
have been made. Home v* Watson, 2 Sim. 85. Pn. 
Injunction. 

Though injunction is not applied for on original 
bill, yet if bill is amended, injunction will be granted 
as of course on defendant taking order for time to 
answer amended bill. Statham v. Hughes, 2 S. Sc 
382. Injunc, Tine to Answer. 


Where draft of amended bill is signed by same 
counsel who signed original bill, and no new en- 
grossment is necessary, counsel's name need not be 
repeated on the amendment. Webster v, Threfall, 

1 8. & S. 135. J’lt. SiG. OF Counsel. 

Otherwise if by different counsel. Id. ih. 

Where neither draft amendment nor .eogrosMd 
signed by counsel, bill taken off file for irregularity. 
Pitt v. Machleu', id. 136. 

Attachment for want of answer to amended bill 
cannot issue till amendments have been entered in 
six clerks* books, and there is no difference between 
the amendments of a bill which has been answered, 
and thu.se of a bill which has not. Adamson v. Black- 
stork, I 8. & 8. 118. j’u. A’itaciiment; Pr. An- 

.SWKll. 

Where original bill is amended stating a new case, 
but containing some of the same interrogatories as 
were in original bill, such interrogatories must be an- 
swered again. Mazarredo v. Maitland, 3 Mad. 66. 
Pl. Answer. 

Where a bill has been amended, the amended bill 
is the only one upon record. The original bill, 
therefore, cannot l>c n.'ad as evidence to prove what a 
plaintiff considered his right to be at the time of filing 
it. , Ilti/fs V. PomfrH, Dan. 141. Evidlnce. 

Time allowed defendant to answer amendments in 
bill is eight days, or lie must within that period apply 
for time to answer. But on special application to lie 
allowed to answer amended bill, even after plaintiff 
has replied and called on defendant to join in com- 
mission, court will grant it on condition of answering 
and joining commission immediately. Church v. 
Legeui, 2 J*ri. 45. Pn. Time to An»wlr. 

Injunction refused on merits in answer, is Rot of 
course on filing amcmied bill, hliss v. Bofcoaen, 
2V.iV B. 101. In.U NCTION. 

\\ lu re much new matter is put in issue by an 
amended bill, it must be done by new enirrossment ; 
wlieie but links by interpolation. WiUhv. Euins, 
2 Ball .\ B. 220. 

Iiijunctiiui of course for want of answer to an 
amended bill, an answer having been put in to the 
original bill, and no injunction obtained upon that. 
\’elthorpe v. Ltiir, 13 Ves. 323. Pn, Ivji.nc. for 
want OF Answi-.u ; Pu. Answ'BR. 

I’laintiH' amended his bill, praying costs. The 
amended bill is not within the general order, 23id 
.lunr, 1794; and defendant, therefore, is entitled to 
the same time as iiptin an original bill. Spencer v, 
Bniant, 9 Ves. 231. Pu. A-mended Bill; Pn. 
Tisie 111 Answer. 

IV here the bill is amended after answer, if the 
amended bill is not answered, the plaintiff^ is entitled 
to a (Iceaec that the bill be taken pro coufesso gene- 
rally. Topling V. Stuart, 4 Ves. t319. Pn. Ball, 
PRO (JoxFKSSo ; Answfh. 

Subpoena not necessary to an amended bill. Shef>» 

fingioH V. , 4 Ves. 66. Pn. Subpiena. 

Wlicre the bill is amended after answer, by adding 
a defendant, the original defendant cannot answer the 
anicndeil bill, nor have any order for time to antwer. 
Gill V. Matheu's, S Anst. 879. Time to Answ'er ; 
Answ'er. 

Amended bill is out of court by allowance of~'|>1ea 
posterior to the date of the bill, otherwise if prior. 
Jennings v. Pearce, I Ves. J , 448. Pu. Plea. 

On amended bill is not necessary to serve new 
subpoenas on the original defendants. Angerstein v. 
Clarke, I Ves. J. 250. Pn, Subkena. 

After injunction dissolved upon the merits, motion 
to stay trial of ejejMcnt till full answer to the amend- 
ed bill, refused with costs. Ly, Markham T. Vicken- 
son, id. 30. Fr« Injunc. ; Pn. Motion fo stay 
Trial. 
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Original and amended bill arc but one record. 
Vere v. Glyintf Dick. 441. 

Where nevr matter is suggested by an amended or 
supplemental bill foreign and lopugnant to the title 
set up by the original bill, there can be no proceed- 
ings against the defendant without serving him with 
subpoena ad /ac, attorn,, nor ought the cause be 
brought to a hearing without such s<»rvice, because 
defendant should have an opportuniiy of defending 
himself against such matter, t'hevers v. Geoghegan, 
6Bro. r. C. 11. 

A defendant having appeared and answered tlie 
original bill, the plaintifl' aficiwards amended it, at 
which time the defendant was out of the jurisdiction. 
The court will not order service on the clerk l.i court 
in the original suit to be taken as good service on the 
defendant of the subpama to appear to and answer 
the anICtnded bilL Hol^erts v. li orsley, 2 Cox, 389. 
Pb. SrusTiTUTED Servicp.. 

The original bill brought for discovery only, the 
amended bill prays relief ; the answer to this is to be 
considered as a part of the answer tu the original bill 
as much as if engrossed in tlie same parchment, and a 
part of the same record. Hvlduurd v. Cres<ii, 3 Atk. 
333. Pit. Answer, \vn.\i-. 


X« Bixx, Amendment or. 

1. Generally, when tiece.<^(try, when granted, and 

in' what mutten nllourtl. 

2. Effect of, and of motion for leave to amend, 

IS. In what time, and order tv amend in a girni time, 

4. When if course, or onlif by .n/jcc/<i/ application. 

6. Motion fo amend, neces^.ny s^tps on, 

6. MotioTi to amend irillwnt prfjndko, u hen granted, 

7. Effect of order for Icaie to amrnd, 

1. Generally, alum necessary, nhea granted, and in 
what mutters allou ed. 

Replication allowed to be withdrawn, and bill 
amended by strikir.g oat the name of a plaintiff, and 
making him a defendant, and by stating .'^uch facts 
arnl circumstance.', jclating to certain tiansacuuns be- 
tween that plaintiff and the defendarit asw ere material 
to show that the other pluintiffi weie not, and might 
not to be Ijonnd by the acts or rnisicpreseniation of 
that plaintiff, respectin:: the property in thi; jile.idin^s 
mentioned, or the purchase llierenf, and as were ma- 
terial to show that such acts and misrepresentations 
of the said plaintiff were evideoce against the defend- 
ant, the plaintiffs who made tlie application giving 
security for costs, to the satisfaction of - master, 
and undertaking to amend within a given time, pay- 
ing the costs of the application, the usimI costs of the 
amendment, and witridrawin? the replication ; the 
extra costs of the amendments to be costs in tlie cause. 
Smalt v.AtutHid, 2 V. & J. 512. Pu. Wituouaw- 

INC, Rf IM.iCAlION. 

A bill may bt; amended by adding plaintiffs, not* 
withsturiding the defendants have answered it. liick- 
etis V. Congreve, 1 Sim. 500. 

It is not. necessary to amend a bill for the purpose 
ofihtrodiir.ing facts disclosed in the answer on wliicli 
the plaintiff means to rely as parts of his case, en- 
titling him to the relief which he has prayed*/ Atl~ 
^-od 1 ttuss. 353. 

Upon the hearing of a petition of appeals presented 
by the defendants, leave was given to the plaintiffs to 
amend their bill by making it either a bill and inform- 
ation, or information. Eresulentof St, Mary 
daUne, Oifird y. Sibthorp, \ Husi, 164. Pb. Ap- 

PBSL. 


After plea of ae^tlcd account allowed of bill, motion 
to atncaii bill by>ij|kting facts which tended to show 
that there was no settled account, or that plaintiff 
ought to l>e allowed to surcharge and falsify, was re- 
fused with costs. 7bi//()i* v. Shaw, 2S. & S. 12. Pk. 
Plea. 

Bill praviiig an account of tithes, and merely stat- 
ing that the impropriate rector demised the tithes 
to plaintiff demurred to for want of title, but on argu- 
ment plaintiff was allowed to amend by making the 
impropriate rector a party, on payment of 51. costs. 
Jachm V. Hcmmui. 1 M'Clel. 62. S. C. 13 Pii. 131. 
Pf.. .pAHTiES ; Pi,. Tn i.r:. 

Plaintiff filing bill, and after answer amending 
bill, so*^!u1o make case quite reverse, ordered that he 
pay costs of original hill and parts of answer set forth 
by reason of that bill, and costs of the motion as n 
vexatious piocceding. Macon r v. Fry, 2 S. A'S. 1 13. 
Ve:xation ; Co.sis. 

Where hill had been amended three times, and the 
two last were by negligence of plaintiff, defendant was 
allowi‘d extra costs for thi'se latter amcudrncnis. 
H'uKs V. Manning, 1 S. S. 421. Pn. Costs ; 
LAfllVS. 

If pldintiff obtain an orilcr to amend without costs, 
amending the defendant's oMicc copy, and the amend- 
ments require a new ingrossruent, he may amend with- 
out a ncwM)rder, paying the 20ji. costs. CVi v. Champ- 
ney», (ilMad. 314. Pit. ('dsi.c. 

of an irregular motion for leave to ufi^nd, not 
having been paid, a Kt-conrl motion was «]so refused 
with costs. Phillips Stephenson, 9Pri.2Q5. 

If the plaintiff in a suit omits to put facis^ui i.ssue 
by his original bill, or by amendment, leave lo file a 

S lcmcutal or atnemlcd bill, after the suit is .at issue, 
I not to be pnuitcii l>v tlie court, on l!ui ground 
of imadvertenee. A petition to obtain such leave 
ought to make out a <\iso of nevv evidence lately dis- 
covcrisl, material to the plaintiff's equity, and which, 
with reasonable diligence, could not have b<x‘n dis- 
covered before ; but in such case the suit ought to be 
disposed of without prejudice to the miller omitteil to 
be put in is.sue, uliich tiie plaintiff may prosorute in 
any future suit. M*?<eill v. Cahill, 2 IBi. 229. 

Af)cr coinnii^sion to examine abroad sent, a witness 
licfore cnronii.>si()ri had re ichedits destination returned 
to KngJand, and motion made to exahiinu him lie bene 
esse, blit refused, and lieM tint bill must bo ^nenued. 
-Itkins V. Piiiiner, 5 Mad. 19. Pr. Commission to 
J-\A.MINE Anilo.U) ; Pn. JixAMON. DE BI-.NE* Ks.SE. 

• (in a motion for a defendant to nrmlucc a deed 
before the examiner, affidavits cannot oe read to prove 
the fact of its Ircing in his possession, it must appear 
upon his answer ; leave given, though the cause was 
at issue, to amend the bill, for the purpose of oht.iin- 
irig tli.Tt admission. Harnet v. Noble, IJac. &W. 
227. Pit. Ptiooir-noN oi- Di.i bs ; Pi.. Answiti. 

J’laintiff amending, without rctpiiring a further 
answer, should call on the defendant for his office- 
copy to be amended, but when, though he neglected 
this, the defendant was otherwise apprised that an 
amendment had been made, but permitted the cause 
to come to a hearing, held that he could not then 
objo^U ; • IPood/iouse v. Meredith, 1 Jac. W. 204. 
Pit* NiQiyicB. 

Aftov a reference to the master of exceptions to an 
ari.swer/ an order for leave to amend, and that the 
defendant might answer the exceptions and ainend- 
nieiiN at the same time, obtained before the report, on 
the allegation that the master had allowed some of the 
exceptioD.H, discharged with costs. Jab v. Barker, 
2 Swan .255. P r. Kxcxr i ions. 

Court will not allow plaiotifT who has been dilatory 
in his former proceedings to amend his bill, and if 
I. refused, it is with costs* Milward v. Oldfield, 4 Pri. 
325. Delay. 
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IMotion for leave to amend, replications filed 
and subpoenas served, specifying^' the • nature of the 
intended amendments, und?4i0t requiring a further 
answc’tr, refused ; the^caso being that of a bill filed in 
1814y to set aside a purchase made in 1799, for fraud, 
inferred from great undervalue, the defendant by his 
answer denying knowledge of the value at the time of 
making the purchase, and the amendments sought to 
be introduced tending to fix him with 4he fact of such 
knowledge. Umn, Sic, of' Christ Church v. Simonds, 

2 Mer. 4t)7. 

On a plea taa bill of discovery, the vice chanoeltor 
being of opinion that a m/ui tfiie trust could flot'file 
such a bill without the tnistce, in wjiom the legal 
estate was vested ,»d!Viectcd a case fur the c^fbn of a 
court of law on the question where the legal estate 
atrtually was, and ordered tiic plea to stand over till 
the return of the judge's ccitlficale. The parties nut 
being able to agree on the case, a motion for leave to 
amend tlie bill by adding the trustee as a plaintiff*, 
pending the vice chancellor's order, refused. CVk’/- 
moiidtle^ ,\\ Clinton, 2 Mer. 71. Fn. ; Pit. 
OuDKii iiiiiKcnNC (.'ask kou Court ov Law. 

instance of bill of discovery being allowed to l)e 
amended by adding parties as plaintlifs. it/. 74. 
13 im. or Discov'i ky. 

PJaintifi' not euiitlcd, upon paying the con. non 
costs of ainendnicnt, to change entircly.tln^ nature of 
liis bill, as by converting a prayer tor an account 
against f bailiff into a bill to fincclnse u 'mortgage, 
after an blue against the plaintiff, finding him .a 
inoitgag^C. Smith v. Smith, Coop. 141. Pn. Costs. 

Plainilhr cannot move to amend his bill on an affi- 
davit of ec|uitaiilc facts without notice to defendant : 
but if rtrcnmslances of case rerjuire it, and it is late in 
the term, court will onlcr detoiulant to accept short 
notice of iiiotiun. Jlurrison v. Dehnont, 1 Pri. 1X7* 
Pr. No'mck. 

IMainiitf cannot amend bill to enjoin further pro* 
ceediiigs at law after verdict, without first paying into 
court the siiiii recovered at law, although the original 
bill was filed liefore verdict obtained ; but he may be 
allowed to amend on bringing in money by a certain 
day. Id, 118. Pit. Iwju.scjion ; J'li. Paymest 

IN JO COL'HT. 

After answer, motion to anieml by striking out, 
relief refused. Ciwlmonddeu ' . Clinton, 2 V. & Ji- 

113. , 

After answer to a bill of discovery, motion to amend 
the bill by adding a prayer for relief, rcfuscsl with 
casts. Bntteruorth v, Jiuileif, lo Vcs. 358. P"» 
iiii.i. OF* Disrovi.RY* 

The plaintiff* praying relief to which he is not enti- 
tled, viz. a sale under a trust insteail of a redemption 
or foreclosure as a mortgagee, ran nut have the diff er- 
ent relief under the general prayer, but the proper 
relief may be obtained by uincndmcut, and for that 
purpose another party being ncces>ary, liberty was 
given to amend by adding parties, whicli includes the 
introduction in the statement of facts conscimciitial 
U))dh that addition, and praying such relief as he may 
Ihj advised. Falk v. Clinton, 12 Vcs. .48. S. P. 
Jones V. Jones, 3 Alk.^ 1 10. Pr.. Prayer. 

Where amendment is permitted, if so coni^eftble 
as to deface the record, tt must be taken off the file, 
and a new record substituted, lioyd v. MiUs, 13 Ves. 
86 . 

The original bill was filed by three partners, who 
afterwards became bankrupt, the assigiiees under the 
commission being ilesirous of examining one of the 
bankrupts as a witness,- it was ordered that they should 
be at liberty to amend the bill by striking out the name 
of the bankrupt as a plaintiff*, and then to examine 
him as a witness. Gower v. Alkinsou, 2 Cox, 393. 
Wn-NBas; Bankiiupt. 

r.videiiccof a plaintiff being necessary, and defend- 


ant refusing to consent to bis examinatipn, the bill on 
motion amended by making 'him a defendant, and 
replication withdrawn on terms of costs, amending 
defendant's copy, and requiring no further answer. 
Motieux V. Mnckreth, 1 Ves. J. 142. Pn. Evidence ; 
Pn. Party Plaintiff. 

Administrator not brought Ijcfore the ma6(e|[. by 
motion after a decree passed and ente^, if anythij^ 
in it affecting him by way of order tO' pay, other w'lse 
if only to witness what is done. Uabwgham v. Kin-' 
cehi, 1 Vcs. J. 68. Pr. Di:cKii£ ; Pl. Parties. 

Plaintiff suing in forma -paupeiis, shall iu>t amend 
by leaving out defeudants, without paying their eoets. 
Willcmson V. Belcher, 2 Pro. C. C. 272. Ph. Pau- 
i'i:u ; pH. Costs. 

'I’he plaintiff* amends several times, yet he shall hot 
pay taxed costs, but only forty shillings, unless in a 
case of particular oppression, fit, MmsereneW Lyn^ 
don, 2 liro. C.C. 291. Pn. Costs. - 

Plaintiff amended bis bill three times on payment 
of twenty shillings costs, and obtained a fourth order 
for that purpose. 'I’he amendment being frivolous^ 
the couit gave the defendant taxed costs of the for- * 
mer amendments. v. 6'r«e>i, 1 Cox, 253. Pr. 

(JO'I *•. 

.'Vter demurrer allowcrl, bill being out of court, no 
anieiidinent possible. Watkins v. Hush, Dick. 701. 

Bill amended by striking out parly and making him 
defendant after bill dismissed. Durand v. llntchin- 
son, Dick. 456. 

Plaintiff* to pay seven pounds extra fur length of 
amendments. Freke v. Culpepper, Dick. 284. 

After publication passed and the cause set down^ 
the plaintiff can amend by making parlies only, and 
cannot introduce new cirarges, or put a material fact 
in issue which was not in the case before ; such aihend- 
ment if necessary must be by supplemental bill. Good- 
vinw Goodwin, 3 Aik. 370. 

After a third order of amendment a defendant will 
be iillo\\cd costs to be taxed. Anon* 2 .^tk. 123. 
Pr. Cosis. 

Wheie amendments arc so large that they cannot 
be added, a new engrossment and a ucw service on 
the parties is necessary. Vernon \, Vawdru, 2 Atk. 
119. 

After publication plaintiff cannot amend without 
withdrawing his replication. Anon. 1 Aik. 51. Pr. 

' Kkflicaiiun. 

On payment of twenty shillings costs, bill may lie 
a:i\ nded after answer put in, but lord chancellor said 
he would see how to make more adequate coinpensa- 
lo defeudants in future. Deggs v. Colebroohe, 1 Atk. 
396. Pr. Cdvis. 

Dcniuirer to whole bill allowed : no amendment : 
bill out of court. Smith v. Barnes, Dick. 67, 

blatters arising after tiling ilic bill may be charged 
by way of amcndmcnl, as well as supplement, /fiiiiw.. 
phreus v. liumphrvm, 3 P. W. 351. 

On a demunvr to a bill, if the demurrer be allowed 
tlie plaintiff* may amend his bill, Qy* ? Conings- 
hunf V. Jekiilt, 2 P. • 300. 

VVhcrc a' bill wants proper parties, it is in thepof^ 
of the court to dismiss tin. hill without prejudice, dif! to 
give leave for the plaintiff to amend on payment of 
costs. Stafford V. City of London, 1 P. W . 420. . 
Paiitibs. 

In what cases bills of discovery may be amended 
after deinuner, by waiver of Mnalties, &c. JUoson v. 
Lake, 2 Pro. P. C. 495. rn. Demurrer; Wai- 
ver OF Penalties. 

2 . Kffect of, and of Motion for Uave to Amend. 

Exceptions to ajn answer filed after the bill has been 
amende, will not be taken off the file if no answer is 
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mtfirod fp tlic attevdments. Miller v. rnieatljrj 
% jBniq, 286. PH. Excmstions to Answer. 
v' ’'A ^aintifT after allowing more than three terms to 
elapse without taking any proceedings, amended his 
/biff under an order for that purpose, and amended also 
the defendant’s odirc copy and order, dismissing the 
bill for want of prosecution, obtained as of Course on 
theihsu;il certificate, within six or seven days, from the 
' amendment of the record, was discharged as irregular. 
JRendall V. Berkeity 1 Huss. 152. Pr. Order to 

DISMISS mil W ANT OF PROSECUTION. 

If a bill is amended, by adding parties, after wit- 
nesses have been examined, the depositions cannot be 
Ireadagainst the new parties. PrutC v. Barker, 1 Sim. 1 . 
pR. Kvidence. 

^Flamtiif moving as of course to amend bill after 
exceptions to answer waives them, he must move spe- 
cially^for leave without prejudice. Ve la Torre v. 
BernaUst 4 .Mad. 326. W AiVER ; Pit. Kxcep- 

TtONS. 

Order to dismiss bill not served before bill is amend- 
ed is a nulliW, and it is not necessary to move to dis- 
charge it. Iniiiuer V. iJt'ii/i, 4 l\lad. 176. Pn. Mo- 
tion TO DiscHAiiOE OnDi.u I’ll. Ouni u to ms- 

ifi^. 

. Plaintiff wishing to amend hill after pica set dou u, 
adndts plea, and on payment of usual costs of five 
pounds, plaintiff is at libertv to amend. Lopes v. De 
TasUt, 3 Mad. 183. Pr. Pita. 

A'taiendment of bill after exceptions to answer al- 
loyred^ do not prejudice injunction previously obtained. 
AAney s'm Tlom, 1 Mad. 449. Inji xc jton; Excep- 
tions TO Answer. 

Inrjnnction falls by amending bill, unless expressly 
EtVed. Bim V. B wowm, 2 \ 11. 102. Pn. 1 n- 

SVTiOhov ., Dissolving. 

Although irregular to file an umoiidcd bill without 
leaive, after an order to continue an injunction on the 
terms of speeding tlic cause, yet the umcndinent being 
material, and such as the court would inivc allowed, 
and the plaintiff offering terms which tended to pre- 
vent delay, the injunction was continued, plaintiff 
paying the costs ot' defendant’s motion to dissolve it. 
WeUh V. Hannan, 2 Scho, 6l Lef. 5U). Pit. Injcnc- 
TJON. 

Amendment of bill merely addins a defendant, re- 
quiring no further answer, does not pn ‘.ent the plain- 
tiff from excepting to answer. hndor v. iVreHck, 
9 \'es. 315. Pn. Exckpitons m Answi h. 

A cause coming on to be ijeuid, stood over, with 
liberty for the plaintifl to nmoiid ; he did amend, but 
did not proceed further ; defendant may move to dis- 
miss the bill for want of prosecution, and it is not 
necessary to set down the cause again for the pui^Kisr;. 
Mitchell y, IjOW tales, 2 Cox, 15. Pr. Dismissal or 
jUill; Pr. Settino down CArsi:, * 

Dill to perpetuate testimony of modus lieing amend - 
by adding essential party, after commission exe- 
cuted, but before publication a new rornmis^ion was 
granted. BidJefmrdy. Partridge, 3 Anst. 646. Pn. 
Commission to perpltuaie Testimony. 

Tf after a cross-bill filed, plaintiff in original bill 
will amend it in material parts, and thinks fit to com • 
.pel an answ&r to the amendments at the same time 
wvith the original bill, he waives his priority of an- 
ew^ to the original. Lowry, Bvritm, 2 Aik. 218. 
pR>^Cnoss-J5ii.L ; Priouiiy op Suit. ' 

When a bill is amended both in discovciy and re- 
lief, the pendency of suit as to those parts is only from 
the timei of the amendment. S. C. Ih, Lis Pen- 


3. In time, and artier to amend in a given time, 

lUgiMEons as to the allowance of time to amend, 
19th Gen. Order, 3rd April, 1828. 


X, when of course^ 4rc. 

Uii'' order fot^ave^tO amciul, plaintiff must iindcr- 
talie to amend wiftb three weeks. 14lli Gen. Order, 
3r4 April, 1828. 

An order to^ amend, and for defendant to answer 
amcudinents and exceptions at the same time, ob- 
tained before the filing of the rcjiort, allowing the 
exceptions as irregular. Jiiishton v. Ttvughtuit, 
2 Sim. 33. 

Where a plaintiff amended his bill after answ'er, 
but did not serve a subpoena to answer the amendments 
or file a replication to the answer, an order obtained, 
as of course, to dismiss the bill for want of prosecu- 
tion, after thiee terms from the filing of the answer, 
but within three trrms from the date of the amend- 
ments, was held to be regular, though the defendant 
had obtained an order that the plaintiff should amend 
his bill within n limited time, and the plaintiff had 
also amended the defendant’s office copy of the bill. 
CiHfke V. Davit Sp 1 Turn. & K. 309. Pii. Bill, 
Disviissal. 

Plaintiff having obtained order that defendant may 
answer exceptions and amendments at same time, 
defendant may imniediUely move that amendments 
be made within ten days, or order be discharged, 
v. Tlirkman, 1 S. Cv S. 105. 
vVhere plaintiff has obtained order to amend, the 
defendant having submitted to exceptions, court will 
order pliiintiff, as of course, to amend within a given 
time, or discharge former order. Benedict v. Thackeray, 
5 Price, 592. Pit. Exch'tions. 

Order to dismiss bill obtained, but not serv'cd 
till eight months after. Aleanwhilc, order to amend 
obtained : Held, regular. Young v. Smith, 3 INlad. 
1.%’. Pn. OunKK TO Dismiss; Lauiks. 

Order to amend, upon petition at the rolls, after 
notice of motion to dlMdiarge for want of prosecution 
for the seal, the day on which the order was obtained, 
and the motion could not bo made regular. White 
V. Hall, 14 Yes. 208. Pjt.Sr.AL-i)Ay ; Pii. Moiion 

TO DISMISS. 


4, If of course, or only by fecial upplication, 

PlaMitlir, before filing replication, may obtain an 
order for leave to .Lineiul to bill, as of couino ; but no 
further order but on special application. I3th Gen. 
Order, 3id April, 1828. 

Where tlie dcfeiidaut pleads to a bill, it is of 
course for the plaintiff to amend, on paymenr of the 
costs of the plea, and it is not necessary that the plea 
I should be first argued. Parker v. Alcock, 1 V. & J. 
195. 

After plea allowed to part of bill, plaintiff cannot 
amend his bill without special order, to be obtained 
on notice of motion, stating proposi'd amendments. 
Taylor v. Shaw, 2 S. iV S. 12. Pn. I'r.iiA. 

it is not of cour.^c to amend bill after answer, by 
adding aiiotbci person as co-plaintiff, except where 
such |)erson stands in precisely the same interest as 
the plaintiff, tiohcnuns tf I.ucton Schtwl v. Scarlet, 
13 Price, 54. S. C. 1 J\PClel* 17. Pl. Par- 
tils. 

IVliorc motion to amend after answer, by adding 
party plaintiff, is of course, it must lie on affidavit, 
shewiDg the materiality of tho amendinent. and that 
fact on which it is founded came to plaintiff’s know- 
ledge after bill filed, and consent of such party to be 
made co-plaintiff, should be produced and verified. 
Id. Pii. MrmoN to amend Affidavit in sup- 

PORT, 

After replication and subpoena to njoin, plaintiff 
cannot amend bill without sp^al application, shew- 
ing that using all peosible diligence he was not in a 
condition to apply sooner. Wright v. Howard, 6 Mad. 
106. 

After motion to dismiss, and undertaking to speed 
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cause, plaintiff can only aMqd .iuil%pecjal a^lica* i K&awlodge of the. facts, 'tinallVn^^ to.,Mn{! Ibat 
tion. 4 Mad«^69. Ph. Mo* case upon the .icconl Bogrt efc ' Shvrp v. 

IION TO l)l»MTS.S; SI•EFI»lM'f^ 3 V. & 14. 144. Pl. IJlLlf FOR Injunctioni. , ^ : 

Amendment of bill, after exccptiojiR allowi^'and ^ •Ke-ameudment permitteJ^tvitliout prejudko tOj^a . 
not answered, docs not prejudice an injunction pre- injunctiou, on adidavit, that the facts, which mmt 
viously obtained. Thereforo a motion is of course for stated, ch\ne to the plaintiff's knowledj^ sih,ccwe 
leave *^10 sTmend, and that defendant inaT answer mU bled* .apd on payment of costs. Id. 146. 1n- 


aincndmcnts and exceptions together.' Dipjter v. 
Durant, 3 Mcr. 4(i5. Pit; Injunction. 

■t 

5. Motiwi to amend, neces$ar}i stepx on. ' . ^ 

Upon an applit'ation for tlie plaintiff to amend his 
bill without pn?jiidice, obtaiiu-d ou the merits, the 
particular amendments must be specified. Bell v. 
Jii'tH'.hlHink, 2 V. A J. 1BI. Pu. Injunction. 

^Vhere a bill is amended after aoilMrer, but no sub- 
|icena is served to answer the amended bill, the 
nincndmenls go for nothing. Cooke v. Davies, 
1 Turn, ek 11. 310. 

Information amended without the sanction of the 
attoinoy general, ordered to be taken off the file, with 
costs. All. Cea. v. FcUoirs, I .lac. & W. 254. 

In an injunction cause, where exceptions arc taken 
to an answer, it is irregular to obtain an order to 
amend, until the exceptions are dispo>ed of. DBon 
V. Uidmoml,' 2 Sell. & L. 516. Pu. IsJxciT’iiox.s to 
Ansuiu; Pa. I n.i unction. - • 

After Older to dismiss fur want of pi;iMef:utiun, the 
plaintiif filtiil a n'plication, and aftefwards moved to 
withdraw tlip replication, and amend, on aliitlavil of 
in uteri 111 ity : he must also shew why tlie ar-eiidinent 
could not. have boon made before, (.ongman v. Cal- 
lifonl, 3 A list. 307. Pu. iSloTroN to 'witiiijuaw 

Jvf-l'l. (CATION, AM) AMiNO. 

C). Motion In amend, without fnrindiro, when gi'unted* 

Itfolion for leave to amcn<l, without prcjiidiee to a 
9IC e.ieat, refused. Ornut v. Crant, 2 Sim. 14. Nk 
JVXKAT Kir; NO. 

Motion to amend bill of disroverv after answer, 
without piejudicc to injunction, by adding prayer 
tor relief and otherwise, as plaintiii’ should be ad* 
visf»d, icfiiscd. .hekstm v, tStroui;, I M'CIel. 245. 
S. C. 13 Piicc, 4f)4. Inji sciion. 

Aiiieiifliiunt of bill allowed, without prejudice 
to an injunction obtained on iiicrits. King v. I'amer, 
(i AJad. 255. I.vjumjthin. 

Injunction obtained rrparlc. 'Fhc answer was pul 
in ; wiicicupon motion was made to amend bill, with- 
out prejuflire to injunction, and the proposed ainend- 
ineiits were statt.'d, but motion refused. Pet^M v. 
Sloielil, 3 Alad. 471. Pu.. Injunction. 

On motion for reference under 7 Ci. 2. c. 20. the 
court refused to direct m.isler to take into account 
costs incurred at law, no mention of proceedings at 
law having liecn made in the bill ; but leave was 
given to amend bill in that respect, and directed 
motion to staiul over till bill aineiided. Millard v. 
Ma^r, 3 Mad. 433., Pu. Costs ; Pu. Kkf£U£nck 
TO Master ; Mortqaok, Forec.t.osure of. 

After injunction obtained against A, one of two 
defendants, A and 14, who afteneards put in their 
answers, leave was given, on application, suppolted 
by alHdavit, to amend Mil withool prejudice td:in* 
junction ; answers of B, staking facts, which weio 
a surprise on nlaintitf, and which made amendments 
necessary, t'esep v. IVitks, 3 Mad. 475. Pu. In 
junction. 

Plaintiff, in a bill for ap injunction, roust state at 
once the whole case his knowledge ; but the 

::ourt, though veiy jealous of amendment, without 
prejudice to the injunction, pi'rmits even re-umenil- 
inent, ascertaining precisely its nature, and, by clear 
and positive alHdavit, that the plaintiff had not a 
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JUNCTiev^ 

After answer not excepted to, lilierty to a^iid tie ‘ 
bill, without prejudice to the injunction,’*] 
proceedings at l:i\v, being the romtn6n injunction 
not upon the merits; refused, with« costs. Turi^ v* - 
-'lioptey, 2 \^ ^ B. 330. Pn. Injunction. ‘*■,'5^., 

AmcndincDt permitted after answer,’ withbilt 
jiulice %) exceptions, l>y praying injunction^ Upon A 
devastavit, and a purpose of collusive sale 4ly..^lto 
executrix, a person of no property to the ' t^tee. 

The amendment confined to the prayer. v. 

Hall, 12 Ves. 458. Pn. Answer. •. . ^ ->• t 

Jr 

7. I'J^ret of Order for leave to amend. 

After issue joined, defendant cannot move to dis- % 
miss bill for want of prosecution ; but ])laintiff liav.ins' 
obtained order to atncMul, defendimt must move-ToE> . 
amendment in a certain time, or dismissal. Pratt v. 
jlolr^nook, Ct Mad. 30. JllSUASSAL FOR W'ANT. OF;. 

l*l!OM.«:i?TinS.' • 

After an answer has been reported insufiicicnt, aii 
order to amend, and for the defendant to answer ' 
aiiieiidinents ami exceptions together prevents the do*'' 
feiuUint from taking exceptions to the report if it be 
served beftne the exceptions are set down. Farqui^,,. 
harson v. Balfour, 1 .lae. 687. pit. KxcFmoicp 
TollEponr. 

Onler to amend bill not served or drawn up cannot 
prevent the motion to dismiss for want of prOMCutlon. 
Morris v. Ouen, I \’. i\ !». 523. Pn. Motion to • 

l»iSMI.'*S, 

Plaintiff having obtained the usual order to amend, 
and that the defendant sliall answer ■ amendments, 
and oxcuptioii together cannot take a new exccpiioii • 
.IS to any thing in the nriginal but miist go iNi iom the 
master upon tlie old exceptions, as they apply to the . 
original bill, ami upon new exceptions as to tin* new ' 
matter intioducud by the amendments wljicli, how*. 
ever, the ln.T^lc^ may consider with leferencc to such 
parts of the original bill as applv to ihom. Partridge 
V. Jluycrnfc, 11 Ves. 570. I’li. KxcLrnoNs lo An- 
swer. i 

Order to amend not served or drawn np, does not “ 
prevent motion to dismiss bill for want ol pioseculioiu 
Aiwn. 1 Ves. 222. Pu. Dismiss.! i. of Bill. 

The plaintiff having an order to amend without 
eosis, not r(({uiring any further answer, and amend 
ing Uic ilelbiulant's otlicc copy, tlic practice is, that , . 
the defendant must bring his otHec copy to the pJiai||p-^„y 
tiff* s eleik in court, to be amended, and is at libertj^* 
to put ill a further answer vrithiii eight days after ser-’^',- 
vice of tlie order, before w'hich time the plaintiff ccu- 
not file a replication. Lloyd v. Lloyd, 2 Ccx..43I« 

Older for amendment without costs requiriiig'^if^^ 
further answer ; the amendment was bjr inser tigig g* 
prayer for. injunction : held, the deienoant migl^ 
answer further gratis, Sarory v. Dyer, Aiqb. 70;* 
Pr. C-osts; P«. ruRTiii R Answer. 

In generd# the amendment of a bill puts an did ' 
to all process of coutempt for want of an answer, 
and the court will not allow a plaintiff to amend 
without prejudice to a sec|UCstration, notwitlistanding. 
he undertakes not to rcrjuirc any answer to the amend- 
ments. Hynwnds v» Ds. CutnOer(anii, 2 Cox, 411. 
Contempt; Si ijoKsthatiow. 

Upon an onler at iho iMtance of a dcfiy^int to 
amend by a short dey, or- Ik dismisseii, it mMlBeiont 
to amend by expubging another defendant', tboiigU 
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ionaietiaK to tbc.'jcKod&t. at wl^osc instance 

was made. v. U. Siumjbnl, 3 Swan. 

in oripnal liili. his priority of suit, 
» aid his right to liaic an answer to tlie orij^al bill 
he is eallnl upon to answer cross bill, by 
'nriHij'sdin^ the (TifriiMl bill, ulthough such amendment 
, be.afttir this order fur time to answer (;n>ss'^bU1, until 
after answer tb, original bill. Johnaon v. Freer, '2 Cox, 
371. Piiit/niTY OF Soil' ; Cnoss IUll. 

Injiinrtlnn docs not drop of course on plaiutUTs 
amending bill, ^^aso:f v. Murray, Dick. 530. 

Amendments made in bill after tnjbnciion, catinot 
be used in support of injunction, rt/f v., Clunn, 
id* 441* 

Amendment of bill after plea is not alio wo nee of 

plca.^ Id, ib, 

Oripnd and amended bill but one record. hL ih. 

Answer reported insulHcient, plainiift* obtained 
order to amend, and that defendant may answer ex* 
captions and amendments at same time, defendants 
may answer exceptions alone if put in before ortler is 
served, ^thuen v. BuU-maUt id. 

Bill amended after plea set down, on paynicRt of 
30». costs-, and 5/. for pica. I ,‘i'nitji v. Cur., id. 358. 

defendant put in un^vve] - plaintifts afterAaids 
amends bill } defendant tiicn put in pica to whole bill: 
held good. (Jambier v. Le Heupt id. -M. 


XT. mo f 'o.sj i>-u. 

4^s<) JRn* Dieuj \ , 11, — I’l.. KviiJ, 13 . — Si m. C. 

r.r, J[. a. 

AiVlien any bill sliall be exhibite l in a touit of 
equity again'ct a inon^bci of t!»c house of ci.inmons, it 
shall not be netefi^rny to leave .i coj^y rhcn:t»f wiili 
the defendant beforij sc*(|UC'tration fur non-appear- 
aiicc. 47 G. 3. st.2. c. 40. s. 1. l*uu. of Paii' 

LlA Virs i . 

liill t;ikon fno shall Iro iva«l in evidence as 

an answer adirnttiug tlio facts. 45 ( i. 3. e. 124. s.6. 
pR. Kvini Nci;. 

Defendant not riijpcarinj[r, the plaintifTs bill to be 
taken ]iro confenu, hi- estate scquPslcKJl, ami plaintill' 
satLsfied on giving security to the court on defen- 
dant's appearance : plaintiff refusing such security, 
the effects sequesters 1, to remain under direction of 
the court. 5 G. 2. c. 25. s. 1. 

Any person served with a copy of dccice pro ren- 
/esw, or any person not being so .served, pqfitiuning a 
rehearing, within seven years, and giving security tor 
costs admitted to answer, and the cause to be reheard 
again. LI. s. 6. Ph. Ruiearino. 

Not appearing within seven years after decree pro 
rarfesso, and petitioning for rehearing to be absolutely 
baned. hi. s. 7. 

Not to affect persons lieyond the seas^ unless affi- 
davit be made of their being in Kngland within two 
years before the subpoena, hi, s.8« 

Not to extend to courts havjmg a limited jurisdic- 
tion, unless oath be made of personal tOiridencc in 
such jurisdiction, one year before the subj^ioeiia. Jd, 
s. 9. Infehior J i:uisl i j. 

If the attorney general do not put iii fcis answer to 
a bill filed against him, within a reasonable time, 
the coiiit will ordti, that iiuless the answer lie put »n 
1^- a sh«t day, tlie I.HI be ssel dow/. I.) taliCB m„ 
1 V. 6( 1. 609. An. 

Gen. r^ji. ANswEe, 

If only oric dcftnclam, lull may bf, oidered jmi cim- 


^fesso, on mot^flil , v. ATbrrii, 2 S. & S. 220. 

on hill is absoliil^, and no day 

given to show cause against it. iMudon v. Readift 
1 S. & S. 44. 1*11. Uecuee ; Pii. Day to show 

Defendant having boon removed by habeas corptis 
from the King’s Ilench to the Fleet prison, for con- 
tempt in not putting in hiis answer, and having pro- 
cured himself to be afterwards recommitted to the 
King's Ikiicii, in order to prevent an alias plnries, 
ordered tliat the bill should be taken pro confesso 
against him in lU-fault of his putting in lis answer by 
the time at which an tilius plnries might have issued. 
Slnrjrcs V. /*riu< M, 2 Mor. .011. 

Dill against a mcniher of parliament praying relief 
may be taken pro ri»>//FNSji under 45 G . 3. c. 124., 
wliicli act is not confined to bills of discovciy only. 
IjOgiin V. Crtint, AT. D., 1 Alad. 626. Stat. C. op j 
Mbmhph oi Pa in.i ament. 

The autliority to take the bill pro confesso against a 
defendant having privilege ot parliament, standing 
out process of contempt under stat. 46 G. 3. c. 124. 
s. .6., is confined to bill for iliscovery only. Jones v. 
Davis, 17 Vcs. 368. In I v. Grants 1 Alad. 
(>26. 5^11* T. Pluincr, V. C. refused to follow this case. 
.Stat. C. of ; Mi 'msilu of Pault. 

On imaionito dischnTge order to take bill pro con^ 
on payment of costs, and an ofier to put in an 
answer, the court rcsiuiiTcl to see what answer they 
propii-iHl to put ill. Heme Ofdiie, 11 V^cs. 77 . 
Pit. Mono.N ; Pa. Answkh. 

A tlocree taken pro cimfp *>‘0 in the ordinary course, 
after npjjearance not under the slat. 5 G. 2. c. 25. can 
l e iiri{»i.aclH d as any other decree, only, directly by a 
bill ot icview, or a bill to set it asitic for fraud, col- 
laterally l>y an oriuditui .suit seeking dccii-t.' inconsis- 
tout wUli it ; surli a hill, therefore dismissed with 
costs. 8. C. 10 Ves. 663. Pit. Dlciili., ihfcalh- 


UINT. 

'J'o obtain an order for taking tlie bill pro vonfesso, 
under the .statute .6 G. 2. c. 25., the aiKdavit must 
state, that the delV-ndunt has been in Faighml within 
tw'o years befoie the subpoena. Tip. li'6irhc»CfT v. 
Jieator, 0 \ es. 1 1.^ S. P. fCeale v. Aeule, id. I. 

Where the bill is amended after answer, if the 
amended hill is not answered, the plaintiff is entitled 
to a decree that the bill be taken pro coiife»so, generally. 
Joplin v. S' nun, 4 V’cs, 619. Pii. A.mi;mieu Bill ; 
Piu Answer. 

Where there is only pne defendant after all tlie pro- 
cess of contempt for want of an answer, the bill may 
be ord^l to Ixi taken proeooj'esso, upon motion. Sea^ 
graie v. lAlu'urih, 3 Ves, 372. 

Defendant being outlawed, motion, that he might 
appear within a limited time uixin the equity of 
statute 5 Geo. 2. c. 2.0, granted, though he had not 
been in the kingdom for two years before the sub- 
poma. Clarke v. Wright, 2 \e»n J. 188. Stat. C. 
of; Outlawry. 

A bill cannot be taken pro confesso, under stat. 
5 Geo. 2, without an affidavit of the defendants ab- 
sconding to avoid nroceu. Short v. Downer, 2 Cox. 
84. also S. P. Burton V, Bialloon, Barn. 401. 
.SfAT. C. OP. 

Ad .Older havioD been obtained by plaintiff that the 
clerk in court might attend at the bearing of tlie cause 
with the record of the bill, to have it token pro confesso 
against one of the defendants (the others having put 
in their answer which had been replied to), this de- 
fendant afterwards piut in l^lKhiisweiv and thereupon 
moved to discharge this ordiic ; the court, would not 
dischaigo the order on motion, but reserved the consi- 
deration of the matter to the hearing. WUliams v. 
Thompson, 1 Cox. 4t3. S. C. 2 Bro. C. C. 280. 

Although :i defendant has apiicaietl and answered 
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tlio original bill, if h<»:.raQnot'bi^^iul to l)C Rcrycd ^ 
with a siibpoMia to answer a, biiyr ircvivor, (life plain* 

I ill’ must pnN^cvd under 5 OIK).'?*; c. 25, to nave the 
bill taken pro conjesstu Tlenderson v. 2 Bro. 

(y. (!, 127. 1*11. Hii.l OK Kevivuii; Stat. C. of; 

Tli. S|;ilVirK OK S|IIlF(KNA. 

Dufeiiflant brought u|) on niias pluries lialicas 
eorims, bill taken pro coiijesso^ Litchfield v- HuberlSf 
.ind other cases similar. Dick. 59, CiO. 

After aba lenient, defendant having nliaeondcd, and 
slat. 5 G. 2. c. 25, licing complied with, bill to lie 
taken /nw eonfesM, Seni^ooti v. herntrd, Dirk;' 300. 
Sec id. 63. 

Bill taken jnu cmifesto upon soipicslralion for want 
of better answer, firet having, on exceptions tiiiiarl, 
lieen rciioricd insulKciont. Turnery* Turner , Dick. 
316. 

Bill against husband and wife taken /»»i» Cifufr ^ ; 
husband died, reheard cm wife's petition. 7(W * ” 
mark, id. 350. 

Though bill lie taken pni cmij'essot yet plaintitV must 
pmve his charge. Dominiretti v. id. 5dU. 

The defendant made default at hnaring, j’ol plaintitf 
not having any equity, bill dismissed. Sp^hlltlt v 
id. 632. 

Bill produced to Ixj takem pro eou fesKn^ plaiiitiff ap- 
pealing to have no c<iuity, bill dismissed* Molesu'or h 
TaU Irnn u, id. 667. 

The st.itutc of 5 f ico. 2. for taking bills pro conjc^si' 
a,', ai list defendants, extends as well to imscs whoic the 
party bas liocm seivcd with the funner, but h.iUi 
avoided the siiliMH|ueiil process, as to c*ascs wheiu it 
has bi tMi impossible to serve the parly with any pro- 
cess at all. Mftucr v. Mnner, \ Cox, 104. 8. C. 

1 Bro. C. (\ 3«H. Stai. (\oi. 

The defendant lieing a pii>om'i in York gaol, and 
tile tlcinand so trilling, it would not bear tim expense 
of rcimiviiighim by iulicas ('orpus t4» the Fleet ; it was 
moved to save the e\|icnsc, that for want of apj'car- 
anee, a hill »»f levivur might be lakr ii pro cuii/cam* ; the 
eoiirt rofiiM'd to do it in this .summary way, but left 
die plaintilf to the ordinary course. Anon* 3 Aik. 
<i00. 

Defciitlant brought up, on idiui i.hirirs hobros 
for eonteinpt ill nut aiiswernea, lull taken /»in 
Mull V. PorkitwHf 6 .MikI. 266* C'o.s- 
iiui-r; l*n. I'tioriss. 

Alter goods or real estate aic sei/e<l on sccpicstia- 
tioii for want of answer, plaintilf may still proceed till 
he has got the bill pro coiij'esfii. Duns V. Doris, 

2 Atk. 22. 1*11. SEUVI-iiTUATIOK. 

here an order made uton the statute of 5 Geo. 2 
shall be said to be obtained by coutrivaiicc, it is nut 
sullicicnt to be sworn 1^ thooiKdavIt, that the p.iity 
making it was informctl, and believes that the de- 
fendants withdrew themselves, in older to avoid In'lii;: 
served with the procestt of (his eoiirl ; it ihhst Iw set 
foith Iqr whom the iiartics received such iuformalion. 
Hurlon V. Multwn, Bam. 401. 

If lime lie given for a defendant to answer, though 
afUT so(]ucstraliun, and though the answer be re|M)iied 
iiLsulKcicnt, yet the bill shall not be taken .pm nui- 
feun. liotekim v. Crook, 2 P. W, -656. 

PlaSntiir producing copy of scfiucsiradon only; on 
motion, to take bill jiro ctmfmo ; r^^rt infu^ iti but 
scnucstratioii not being antler seal nor cackled/' was 
licid no objection. Anon, 10 Mod. 431. I’lu Sk- 
uuKsinATioN ; I'll. Kvid. Comss*' 

W hether bill taken /»m eonfem alter defontinnts ap- 
^ pea ranee and sis)uestiatM}ii, returned. Oibs*m ¥••&*- 
reunion, IVcrn. 247. '■ 

Decree of the court of policies and assurances in. 
lanidon, rcvcr.sitt1, because I he bill there was taken pm 
<^iii/c.s.soafier the (irslsuiiiiiions. Mnstui v. Desmineetv, 
I Verii. 223. 

A bill being preferred against a quakcr for litlics. 


wfio refused to answer 11*® delthiwnLw^ 

hroiight to the Iw, and Iwihg been brought infW 
limes before, - the. bill was taken pro conJessf; nnA ft 
was refenxjdln.a master to examine wUt was duc^tWd 
not to bo armed with a cuniinissum, lor tliat ' 

Aninu 2 C. il, 237. 2 >firec. 27. riii 

.leiiAx; Quakeii, ^ » 

.■jy' , ^ 

XII. Bili !>k DiscoyKKY. • 

l.e:ive •■iveu to conveit :i hill of discovery injoahili 
for leliof^ Where altei answci, a bill for ^tiscoveijr 
and f»i*a euiumission is ullowcd to lie convertoiJ tew 
a bill for relief, the defeinlant is entitled to havtfc Iw-Vo 
to put in such an answer to the ainendod billi#s ho 
might have; tiled, if there had been no answor .i® ihe 
bill of disrov(‘ry. J^oiisiula v. Tempter, 2 Uyss. 56ij; 
1*11. FonTIllilt AnsUKK. . 

iMo instance of a liill of discovery Uiiiig allowcd^ie 

, _ I V 


I Ml amended;-: 
moiiilelrp v, 


adding pm ties as plaindfls. ChoV- 
Sjii'iw/, 2 Aler. T-l. ^ 

Oiih i obt. lined by ilereiidant in a bill of disewery 
for payment of bis <‘osls is ri.gular, though plaintiff 
had previously btu-uiiic bankrupt. Ifihberson v. kietdr 
i«£r, 2S, AcS.37l. Cosisj JVwn.v. ^ 

‘X)ii bill lor discovery you cannot move before an- 
sivcr, or unless delendaut is iii coiUc.mpl for i ommis- 
Moii to exainme abioad. hiu^ v. Alien, 4 Mad. 247. 
l*u. Commission to Bavmine AiiUOAu, Moti^ 

K\eeniions ;»»••> tune rmay be filed to answer te 
bill of ilisiTiverv. ftoiiii!: v. Trinreps, 1 Mod. 5^. 
^W^I itionmo Assvv i i: : l*n. Fuumtons, m kc,&C. 

IMainUlfon bill of discovoiv must pay all expeticea 
of delendaut in leslstiiig nio'lioiis in cause, made by 
plainiiir. A.'/'/i v. durtouA, I Mad. 314. Co-srs. 

lihler vvli.it circumstances com I will, on bill of 
discoviiy. diieel search to he made in boxes ol ab^nt 
p.iit> , in bands of delemlant as 4lejN'ksito’'y. Att, ‘.•en, 

V. /://;.•//, I l*riee, 377. See fuiUiei this ease, 

2 Price, -IB. l*u. Sk.aio ii. 

l\isls ill tli.-eovery refused ; a commission having 
goueoul ; aiidtU rcml.iul t.iking ilicbcnefilof it, l annot 
Imve all tin' A'./j/c v. CarUnul, 19 \cs. 37b. 

S. Coop. 222. Fii. Costs ; Commission lo Lxa- 

MIM. I 

After answer lo a bill of discovery, inolioii to amend 
1 the bill by adding a prayer for lelief, lefusol with- 
, 'costs. Btitleru'orlh v. /boVep, 15 Yes. 3o8. la. 
Ami:m»mi.ni. , . 

Abatement bv maniage of feme plamulT to bill of 
ihstwery. after* answer ; held, that defendant cannot 
ii.ivo his yosts. Dubn'ti v. .boiii, 10 \ cs. 31. 1 ii« 
.\n.\ihMKNT ANO 111 vivoii ; l*n. ^ 

If a Oiiuse ctvmcs to a hearing on a hill 
it must be struck out of the pap-i ; but the In II cannolPf..^ 
be dismissed not pr.iylng relief. , 

But .'^ec ( i M risk v. / huiora n , 2 A tk. 16b. 8. C . UW* 
426 . J*n. Bii.i., Dismissai. OK ; 1 «. IIkakiSO*; ' 

'I’lic bill praying diseovciy and a coinniission, im 
Ucfeiidaiilciuwl have the costs of the diaco^ry^ 
the return of the coinniission. /linm. o \es, 0»s 
Commission to bxami?if. Auiioad; *. 

Practice, that if the defendant to a bill for discoPjP^ 
and a commission examines in chief, iiudead of cou- 
linin"^ himself to cross-cxainiiiaUon, he shall not have ; 
costs*!: Jcl.70. Cosi-s; Examina^oh in Ciiikk. 

Plainbifm a bill for discovery only, is not ciiliiU d 
as of course to two terms, lo except to ibc ansvyei filed 
in the vacation. IJeicari v. fiJewp/e, 6 yes* 86. Piu 
Hxck-ftion'S to Answbh* ^ ^ 

On a hill to obtain ovidenco for a defen^il^t law, 
when the evidence is obtained the cotirt ciinnot pro- 
cixhI to give relief ; qlthnugli the paity cannot have 

M 2 
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the .effect of (he evideqqc' at law from objec-tions of . 

' Lee v, Shmtthnti,''! Anst. 83.’ Rklikf. 

After a decree of disnii'^sion u(Knnetl on an appeal 
to-the lords, hilt is brought for the discdVerv of a deed 
(said to be burnt, pending the suit) which made out 
the plaintiff s title, and the bill is l)n)iiglit to the end, 
that, after sui h diseoveiy, the plaintiff might apply to 
the house of lords Cor relief; on ilcmiirrer the defendant 
oideicd to answer, but plaintiff to proceed no further 
without leave of court. Barhon v. ik'arle, I Vern. 
4ib. i’li. Arr£Ai.. 


XIII. Bill, Dismissal of. 

See at»o Ti*. Cosis, 10. (/t). 

1. (ieHeral orders. 

2. GenerallOf and ichut a !;roiind for. 

3. Bu plaintfjK 

4. Bp coivsrnt. 

5 . i’ fieri of' i^eneraU II. 

6 . L'or u'lint if proser id iottm 

1. Cenenil (hders. 

Dismission, on hearing, si -ned by chancellor* pre- 
cluded new bill. Ilcame's Ord. 8. 

Except new matter. Id. 8. 

As to the dismissions not on hearing : course to be 
adopted concerning. Jd. 8. 

^^'hat suits are regularly to be dismissed on motion. 

/d.9. 10. 

Dismissions are properly, either on bearing, or on 
pka. /d, 11. 

^^Not after examination except on special cause. Id. 

Dismission for want of prosei otion, one term after 
answer, oi co’itx'. without miitioii. Id, 11. 

But after replication oiilv on motion and order. 

Id. u. 

DiMnissioii, or retainers upon dismission, not to be 
granted on peutitui. 7f/. 85. ‘215, 

Di-iri'.iNsion bv a iiid'jo to be signed by him bed'uie 
order ente.etl. / Hdj. 

To bi- dt‘!, v< r'..i six ch-rk v,illii!i t-jin, after tlui 

cause *Iete:’!iiiijed. /,/. 112. 

lo have .six ' ii.'k'.s hand bedbre pn sf-nted for sig- 
nature of th«; Ld. (.'ii., lVc. ld, '\ 12. 20b. 

Witliin wliit lin.'u di.^mission inu.-.t ho drawn up, 
ftc. Id. 205. 

No motion to retain, after di>niission, without a 
certificate, tiiat the C - of diM:ii.s:i:'jii are paid. Id. 
207. 

Notwithstandin'.: a dismission may be signed 
if the caveat be not prosecuted witbin a nViuth. Id. 

:m. * 

Where a cause is bruuglit to h.caring on bill and 
ari.siver, amt the bill dismissed, ilm court niav urdei* 
such dismission to be with 40s. cost'., or costs to be 
t'lied, or without costs. Id. 450. 


2. Cenerallpf and what a ground for. 

] I'on the plaintiff's di.snd^sillg his own bill, or tli 
t.ch;ndafil dimiissing the same for want of pro.secu 
tioii, tlif; plaintiff shall pay to the defendant full cost 
to be taxed j no r:opy of any bill to go with the dr 
of coniniLssion for taking the defendant’s answei 
4 Ann. c. Ifi. s. 23. I^n. Co.sis, 

being allowed, th 
biU shall be disinissed, and costs shall b.; taxed a 
upim a disniissai, exc* pt the costs on tttc dcmurrci 
winch shall hf! allowed as heretofore. Ccncral Rule 
Feb. 13. lScho.& J..304. Pr. CW; Vu. Dk 

^Ijy ilneral Drier, 2?th April, 17<B, wLeie th 
tWM IS act down ou bill and answer only, or when 


it is so set iifo^ after wiUidniWiog indication, it shall 
ba^iliscretionaty in the coftrt to disinisi^lthc suit witli 
40s. costs, or costsv'to be taxed, or with no costs. 
Beanie’s I'rdcr, (’h. 460. J*r.^C’os'is. 

A plaintiff resident abroad, who had been ordered 
to give the security for costs, but had not complicfl, 
ordercil to give the security, and, on default, his bill 
lo be dismissed, i'nniac v. Grant, 1 Sim, 348. I'n. 
Swi iiiTV F«»u Cosi-s*. 

\\ here tliero arc two plaintiffs, and one of tiiein 
only becomes bankiupt, the hill may be dismissed 
U}ion the usual motion. Caddick v. Masson, 1 Sim. 
501. B.VNkcY. 

When the jiluintiff's solieitor serves the defcndant'.s 
solicitor with subprena li» hear judgment, and ob- 
ta'ns an undeitakint^ from him lo appear, and jdain- 
tiff makes default at hearing ; on affidavit of these lart.s, 
bill will lie dismissed witli costs. Mackaness v. John- 
stone, 1 Nl'tJlel. 148. 1*11. l-N’IitHTAKlMi TI» AFl'llAU 

AT llf AKlXr.. 

Where a cause was not prwroedcil in for three clear 
terms after answer, the rornmon oiilcr to dismiss the 
bill for want of prosecution, obtained by the dcfeiul- 
aiit in the vacation after the third term, was held to 
Ihj regular. Faninhurson v. Seton, 1 Turn. & B, 
370. ‘ * . . . . 

Where the plaintiff is misnamed in an order lo dis- 
miss a bW for want of prosecution, in consequcnr'o of 
an error in tlie«i\ clerk's ceiliticate, a replication filed 
after service of the onler will not be irregular. Semble. 
Vcriaiiderv. CM, 1 T.fic H. 94. S.c :. 1 S.CvS. 94. 
Misnomkr ; Pit. Bepi.k AUo.N*. 

Bill demurrwl to, allowed to Ije dismissed on pay- 
ment of 5/. costs of demurrer, h'dwaith v. Ldmirds, 
f> .Mail. ‘255. (’o'STs : DfAiunni rt, 

C'ausc once set down for hearing, bill cannot be 
afterward}' dismis.scd on ineie motion. J^wncev. II i/c, 
9 Price. H)G. 

If vicar, claiming an account of tithe; thrmighout 
a whole parish, by hill in equity, pioves his right in 
pait of the parish only ; iho objection, that the claim 
is tfM) larody laid, is not a grouml lor di>mi.s>iiig the 
bill. •V.if/ V. iMiii-on, 7 Price, *287. 'I rims. 

On hill for injunction against invasion of copy- 
right, and an acrouet: a court of law liaviiur eerti- 
nr-d that plaintiff 1i:mI no inleie.>l in copyright in 
que: 7 tion, the hill cannot be dismissed on defendant’s 
motion. Brooke v. (7«o/;c, I Swan. 550. l*u. la- 
AT Law. 

All maiters in difference being submitted lo arbi- 
tr;ition, and made a rule of couit of K. B., a want 
directed all suits in law aod equity should be discon- 
tinued. This court refused to dismiss a bill in pur- 
suance of award. Ilatehinson v. /Wgsi»/i, 2 Anst. 
381. Avvaum. 

(.'ausc cannot ho lienrd against some of defendants 
in aliscnce of ic»t, allliougli it is not intended to pro- 
ceed against them. Bill must be formally dismissed 
as to them. Biunney y, Morgan, 4 Vr\r.Q,'2lH}. l*ii. 
IIkauino. 

Didcr to dismiss a bill with costs be paid by the 
p]aintiff'’.H solicitor, the bill having been filed without 
sjMx.ial authority from the plaintiff. Wrinhi v. Castle, 
3 Mcr. 12. Soi.TriTori & (Ji.iknt. 

On the report against vendor’s title, bis bill for 
specific performance dismissed with costs on motion. 
IValteis V, Pyman, 19 Ves. 361. Vf.n». 6c Pijkcii. ; 
Si'i.nnc Pkhf* 

It is not a necessary consequence that bill will not 
be dismissed, because it has been retained ftir the 
purpose of a trial at law. liarmood v. Oglander, 
8 \ es. 225. Pa. REXAiNtwo Bill. 

l*lca of a former suit, depending for the same cauiws, 
set down by the deliradant was struck out, but the 
plaintiff not having procured a reference to the master 
within a month, the bill was, upon motion, dismissed 
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under the standing 2 Vcs. J. 

672. 1*11. ; Genkrat. 0;tDSii. 

A trivial incorrectness in se^ng out tW tithe of 
'wool, and for wiiich amende had been tendered, and 
the non-payment of 'Kaster dues, which were never 
demanded, arc not suflicient to prevent a hill from 
being dismissed. Baker v. AthiU, 2 Anst. 493. An- 

SWKIt. 

Where a cause is heard on bill and answer only, 
40s. costs on dismissing llic bill, unless a special 
<-asc. l^iyly v. J.fomhister, 1 Ves. J. 476. S. C. 
3 IJro, C. C. 629. Costs. 

Wheiu a master's report is against the title, a 
vendor's bill may now be dismissed with costs upon 
motion. Bvnutl Coll. v. Cary, .‘1 llro. (J. C. 390. 
Pii. Costs ; A i.>n, & Prnni. ; Tulk. 

Hill brought in to Iks taken pro t<mfesso,yQi plaintiff 
appearing to have no ccpiity, bill dismissed. Malee- 
vorlh V. i-i/. Vemey, Dick. 667. 

Upon a bill to redeem a mortgage and non*payment 
at the time* appointed, it is a motion of course to dis- 
miss the bill. Stuart v. Wtu-ruU, 1 Hro. C. C. 581. 

Uii.i. TO HKniir'Vl MilllK.ACE. 

A defendant m.iy move to <iismissa bill at any time 
before a rule to produce witnesses. Fell Minvh, 

1 Cox. 176. 

Notwithstanding the common couiscof the court Is 
to give 40.1'. cohts upon dismission of a su»‘» heard 
hill and answer, yet if the puny be vexatious, full 
costs IU.1Y be given. Mamel v. Bmlrs, 1 Hro. C, t^. 
403. S.C. 2 Dick. 646. Pii. Costs. 

PlaintifK having no c<|uitv, at hearing bill dismissed, 
though defendant made default. Speidale v. Jervis, 
Dick. 632. 

Where bill is brought for title and injunclion, prac- 
tice isi to di'^iniss bill, thougli defendant has answered 
and insi-sted on matter of title, W'elhy v. I)k. Ilul- 
land, 2 Hro. ]*.( '. 39. Pn. Jnji'.v t. ; rni.i-. 

If lunn: tithes ate claimeil thun defendant h.)s kinds 
of tithcable goods, it is the practice in exciiequer to 
dismiss bill with costs. /Inon. Loflt. 66. TniiL>; 
C^>f*l^. 

H here suit is Udow dignity of court, bill will l>c 
disrnisM-d wiilioiit going into meiits. Ou rns v. Stnith, 

2 Com. 715. DuiM'iY ovCoikt. 

A di-sinissioii upon an election to proceed at law, » 
not perciiiplory, Iml llie plaiuldf may, after he lias 
failed at law, bring a new hill. (;,n. Plynumth v. 
Blutlon, 2 \'crn. 32. P«. Ki.h. iion- io ruocetn at 

J..\w . 

If a hill is depending, and the plaiiitiir files answer* 
for the same matters, the defendant may move to hav* 
them referretl, and one dismissed ; hut if a bill is dis- 
missed in the exchequer, ' and then filed in chancery, 
the defcnilant cannot disims.<; -it on motion, but must 
plcarl to it. Anon. Mos. 268. I’n, Two Si ; its rou 
SAME AIattfii. 

Where a decree is obtained by default, and upon 
petition a rehearing granted, if the jicrsoii in 
the possession of the decree docs not attend at 
the rehearing, the bill will be dismisseil with costs to 
the petitioner. WiUmv* Dahbs, Sel.C.C. 50. Pr. 
llKiiEAniNd ; Pn. Default Apvkauanck at iiear- 

lN(i. 

If a cause comes to a hearing on n bill of discovery, 
it must Ixi struck out of the ][>apcr, but the bill cannot 
lie dismisM'd, not praying relief, ^ntm. Alos.d 864 Hut 
.see Gurish v. Vanovan, 2 Atk. 166. = S. C. Iluru. 428. 
Pu. Bill of Dur'ovluy } Pn. Uearino. 

3. By Plaintiff* 

Bill not to Iks dismissed on 20s. costs, but defendant 
to be paid tlie costs, which he swears he is out of purse, 
(ien. Order, 1 Vern. 334. Pr. Costs. 

Alolion by some of several plaintiffs, to have bill 


by, plaintiff, ^c. 891 

dismissed against tlicm with eos^, granted on terms. 
Halkirk v. Ifolkiihp^ 4 Ala^'*60. " Pr. Party- Cost- 

I’LAl.VANT. 

Bill dismiss^ by one co*plaintifF as to himself with 
costs witliout the consent otthe other.' Lungilale v. 
LangdaU, 13 Ve.s. 167. 

Plaintiff can in no case dismiss Ids bill witliout 
costs : with costs it is of course ; but after motion to 
dismiss without costs, refused, (.'unwotis i^essaiy. 
Dixon V. Parks, 1 Vcs. J. 402. Costs. 

If a defendant in cipiity becomes bankrupt, ibe 
plaintiff cannot tiierefore dismiss his own bill with- 
out paying co.ste ; it is no abatement. Rutherford v. 
Miller, 2 Anst. 458. Hankcy, ; Abatement. 

Bankniplcy of tlio plaintiff docs not abate a suit in. 
eijuity, and the bill may tliercforc be dismissed with 
costs for want of prosecution. Davidsati v. Butler, 
2An:»t.460. Id. ih. 

i*aupcr shall not dismiss without costs. Pearson v. 
Belshrr, 3 Hio. C. C:. 87. J*ii. J'al peu. 

Plaintiff cannot on motion dismiss his bill without 
costs, on the gmund that the court would have decreed 
according to it, unless consent. Anon. I Ves. J. 
140. 

Order mmle on the motion of the plaintiff to dismiss 
his Ipll without costs, the defendant having by hisow'n 
act rendered the suit useless. Jijwr v. Broun, 1 Cox, 
359. S.C. 2 Hro. C. C. 186. Pu. COsis. 

AJotion by plaiutiff to dismiss bis own lull without 
costs, cannot be granted without the express consent 
of the defendants in court. Ftdellc v. Fvaus, 1 Cox, 
27. S. C. 1 Hro. C. C. 267. 

Alode of i-utering dismissions in times past. Cary, 
34. Kntcicil nt lai^e, 2 KUa ful. 55. Cary, 43. 

Plaintiff af.er )>sue diiccted, may at any time be- 
fore issue tried, move to dismiss bill. Carrinrton v. 
Dolly, Dick. 280. 

Hut plaintiff cannot move to dismiss after decree, 
or after tiial of is»ue. (lart^ulr v. Jsheru'i*iHi, id. <il2. 

Hill hv two plaintiffs, dismissed as to one. (rpumd 
V. H/ccA.‘^id.613. 

Aliiiiou t») dismiss a bill on payment of 20v. costs. 
Anon. 1 \ cm. 116. 

'I'lie plaintiff cannot move to disinis.s hi.s bill after 
decree. duilhert v, liaulcs, 2 Pitc. 158. I C, C. 
40. 1*11. DLCliTE. 


4. By consent. 

A bill cannot be ilisinissinl by agreement of the 
pai'ir> ; some step in court must be t.ikcn for that 
purpose. Itinvey. H cod, 1 .lac. W. 345. 

Infants being made co-plniaiilfs in two suits rela- 
tive to the same matter, the court will not. before a 
decree, on the master's report that one. suit is more 
for the hdliefit of the infants, dismiss the bill in tbn 
other suit, unless by consent. Mortimer v. 

1 &vau. 358. Pu. Ui.iEur.Nci:; IscANr. . 

After decree, the bill cannot be dismissed by con- 
sent ; but an arrangement for disposing of the fund, ih 
court may have clUct, by consent, on further j^r^- 
tions. haddey v. Uo^g, 11 Ves. 602. Pu. Dschre, 

KirirT OF. 

5 . Effect of gcncralty. 

After the dismissal of a bill for the specific ext^u- 
lioii of an agreement, the plaintiff iKunjj unable to 
make a good title, an injunction to restrain him from 
proceeding on the agreement at law granted, on mo- 
tion, the defendant undertaking forthwith to file a bill. 
M^Xanumiy, Arthur, 2 Ball 6c H. 349. Injunc. 
TO Stay Puocs. ; Pr. ATotion ; Spec. Pf.hf. 

Dismission of a bill for redemption, formant of 
prosecution, has not the effect of foreclosurt^ot pre- 
venting another. Hantard v. Hardy, 18 Ves. 460. 
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MofiTOACE, Ufpr.aii'TiuN of, IMonTCAr.E, Furl- 
CLOSUi^E. sv 

Order, after the bill disniisacd, for payment of mo- 
ney oul of court. Wright v. Mitchell, 18 Yes. 298. 
I'r. Paymt. ovt oi Coonr. 

'Dismission on default of payment, uiulor decree, 
upon bill for rodeniption, operates ns a foreclosure. 

of WiHclu'slvr Paine, 11 Yes. 199- Mom- 
OAOF*. FoiiccA.osiii;i‘ or ; DiritKi--. 

'I'ho. dismission of a suit, without piejudice, either 
ill law or equity, is no bar to a suit for same matter 
in another court, Seynumr v. Kosworlhif, I O. C. 
155. 


6. For want of Prosceutiou, 

V Answer deemed sufficient, if plainlifT shall not pro- 
ceed, defendant may move at first seal after following 
term iqion notice, that the bill be dismissed ; and it 
shall l>e so dismissed, unless piaintilf file replication, 
and undertake to speed the cause. IG Gen. Order, 
dd Apiil, 1828. 

Time for dismissal for want of proscciifinn being 
arrived, and piaiiitifT having liecoine bankrujil, or- 
dered tliat it be dismissed witlioul costs, unless assig- 
nees file supplemental bill widiiu three weeks, i'ltaip 
V. Hallett, 2 S. iSc S. 49G. Hankcy. 

A bill cannot he dismissed, furw'untof prosecution, 
by an order, made, as of course, upon petition at the 
rolls. Van Snnduu v. Moore, 1 Uuss. 441, Pn. 
AIotion or Coe iisf. 

It is of course that a plaintiff, even after the pe- 
remptoiy order to speed his cause, should have an 
order for a commission to examiue witnesses, with 
liberty to execute the same in term time. Field v. 
Sou'le, 1 Russ. 82. !*«. Comu. to K\ amine j Pn, 

Motion of (?ouii-f.. 

A plaintiff, after allowing more than three terms to 
elapse without taking any proceedings, amended bis 
bill under an tinier for tliat purpose, and nmcRdrst 
also the defendant's office copy ; an order, dismisMiig 
the bill forw'anlof ptosticution, obtained, aMif course, 
on the usual ccrtificatt: within six or seven ilay.s from 
the amendment of the ixcord, was discliar^.ed as irre- 
Mlar. Ke:..luii v, IWlitit, 1 lluss. 152. 1 *h. 

Aukxdmi-k-'i or Riii. 

Semble, wlitre leplieation is fileil, defendant cannot 
,, dismiss bill for want of proseention, but should set 
down the cause. Alhinaon v. liutUm, 13 Price, 6. 
Pn. Replicon. 

Plaintiff, failing in showing s|icrial cause against 
hn order obtained for dismlr^itig their hill from want 
of prosecution, must, if he priicure the bill to Iwi re- 
tained on undertaking to speed, pay costs of motion 
to dismiss, as one of the terms of retainilig the bill, 
Theftpecial cause showrn being that some of defend- 
anfii' arc in contempt, and that phintifis w'crc pro0qed- 
ing to attach them, must be sunporled by uffiAvit. 
ih. pR. Co^ 

.^'Where a plaintiff amended his bill after answer, 
tittYdid not servo a subpuna to answer the amend- 
ments, or file a replication to the answer, an older 
obtained, as of course, to dismiss the bill for want' of 
prosecution, after three terms from the filing of the 
answer, but within three termi from the date of the 
amendments, was held to be regular, thoqgh the de- 
fendant had obtained an order that the plaintiff should 
amend his bill within a limited time, ^jid the plaintiif 
had amended accordingly, and had also amended ihc 
defendant’s offico copy of the bill. CooAe v, JJaoies, 
1 lurn. & R. 309. Pn, Amendment op Pill Amn 

Aft||jiauc joined, defendant cannot move to'^dis- 
proscculion ; but plaintifl having 
•ppider to amend, defondDiit loust' rncve for 


nmond'nient iu.. certain tifiie, d*; diamissal. Pratt v. 

IlMnoaft, 5 Mad. 30. AmRndmibmt. 

lloth» was given* 'of naotioii to dismfss. On same 
dajf, motion was made, and, subsequent thereto, re- 
plication was filcil. Bill is nu't dismissed, nor de- 
fendant entitled to costs of motion. Reynotda v. 
A'etwn, 5 Mad. 60. See obseivalions on this ease, 
10 Vcs. 404. n. Division of Time ; Ueplication ; 
Pn. Vii-iKC Pleaiunos. 

motion to dismiss for want of pTOSCCUt,jk>n, the 
six clerk, (sceobs. 10 Yes. 404. ti.) in liis certificate 
as to proireedings in the cause, (which may be ob- 
tained after motion is made) must not state any pro- 
ceedings subse«]ucnt to the motion. King v. doei, 

5 Mad. 13. Pu. Certificate of Clerk in Court. 

After motion to dismiss, nud undertaking tii speed 
cause, plaintiif can only amend Iw special application. 

Myers v. , 4 Mad. 268. Pn. Motion to 

Dismiss *, Pn. A'Mkndmi nt. 

The only answer to motion to dismiss, is an undcr- 
takiug to sjiocci cause. Steadman v. Ktlis, 4 Mad. 
240. ' Pit. Dndertakino -io speed Cause. 

Dcfomlant, who has become bauknipt since filing 
hill, may move to dismiss for want of prosecution, so 
that plaiiitill undertakes to speed cause. Rhode v. 
Spear, 4 Mad. 51. Bankrupt. 

lleplicatiou filed after the notice of, but iN'forc the 
motion tmdismiss ; motion not sustainable : defendant 
entitled to costs. Spurrier v. Rennelt, 4 Mad. 39. 
Pit. Costs i I'li. Notice; Pr. REPi.irAi ion. 

On plaintiif’s bankruptcy, defendant may move 
that assignees fdc supplemental bill in a given tiiiir, 
or that bill stand dismissed. Wheeler v. Malins, 

4 Mad. 171. Pr. Adatement & Rlvivor 5 Bank- 
c\. Fiiir.ti op. 

Where bankrupt’s bill is dismissed for want of pro- 
secution, lie cannot lie made to pay costs, id. ib. 
Co>is; Bankrupt, Liar. op. 

Undertaking to speed, signed by counsel and left 
at registrar's olKcc, on same day tho inolinn to dismiss 
was made, held siiliicicnt. Lymlon v. lapidon, 3 Mad. 
249. Pn. U.vF)r.i:TAKiNO to si'Etn Cai sc. 

Bill after the usu.il motion to dismiss for want of 
prosecution, rot.iiiu d on terms of paying costs. Cxe. on 
application, within a reasonable time, not as fonncrly, 
eijmrle, but special, on affidavit willi notice. Fuller 
V. Willis, 3 V. kV B. 1. Pr. Hktmm.no Bill. 

U is not the ordinary primtice to roslove a bill, which 
has been regularly dismissed for want of prosecution ; 
but Uiis may be done under the circumstances of the 
case. Harman v. 6'. f*. Watenvorhs Cotnp,,^ iVJer. 63. 

'fhe refusal of a moiipn to discharge an order to 
dismiss, does not consttfute a ground to prevent the 
party from applyftkg tq have the bill restored. Id. ib, 

A bill which has been regularly dismissed, will not 
lie restored for the mere purpose of agitating the ques- 
tion of costs. Jd. ib, 

, Replication filed on day cause is shown against dis- 
missal of bill, ordered to be taken off file as irregular. 
ChrisUe V, JJe Tastel, 1 Priceft242. Pit. Ueplica- 
iioN ; Pr. Filing Pleadings. 

Court will not hear sjjccial cause against dismissal 
of bill, unless notice of cause intended to he shown be 
previously given to defendant. Id. ib, Pr. Noi-tce. 

Keforence fur scandal and impectincncc, is a suffi- 
cient proceeding with efibet to save a bill. Guodwin 
V. Dhavic, 1 Price, 373. Pn. Reference ron Scan- 
dal. 

Order to dismiM a bill for want of prosecution, not 
of coursc^pending a'riifeiencc on motion ; the title alone 
lieing in*quc.stion. Briscoe v* Brett, 2V, & 13. 377. 
Pu. Ueff.rsncb as to TiiiLSh 
Motion to dismiss Uic bill for want of prosecution 
since the answer, not prevented by an injunction till 
answer. Notice not proper ; and the production of 
the six clerk’s ^rtificate to the register, sufficient with- 



oft PRACT^QE, Xill. for want of fro$ucution, 893 

i Davf^iSihk, 3 V. ife B. %tirrc// v.^t/uirrcH, 3 Swan. 

" ^ '230. Plt.Su^C^NA 

Bill retained m a tWelwinonth, with liberl^ for the 
plaint i/f to bring an action, and in case tiie plaintiff 
situuld nut try such acliuu, within a twelvementb, 
then the bill was to stand dismissed with costa ;',the 
plaintiff did not try his action/vithin the time; the hill 
IS not ipso fiicto out of court, but the defendant must 
cither set down tlie cause for furtheajdirections, or 
move to dismiss the bill. Stevens v* freed, 2 Cox, 
374. Pin IlF.TATNi\ci Bili.. 

General demurrer put in, hut never argued, and no 
proceedings afterwards; the defendant cannot have 
the bill dismissed for want of prosecution, iis he had 
an etyial power to move. . Anon, 2 Ves. J. 287» 
Dkmuraek. 

A defendant having filed a general demurrer to a 
bill, cannot move to dismiss the bill for want of pnl* 
seculion, but should set down the demurrer for atgu- 
ment. Simpson v. Denham, 2 Cox, 377* Id. 

A plaintiff having become bankrupt, and his assign 
nees not having the consent of the ci^itors to proceed 
in the cause in due time, the defendants obtamed.an 
order to dismiss the bill for want of prosecution. This 
order discharged, under the circumstance upon the 
terms of the assignees filing a bill of revivor within a 
wfAk. Whether hankiiiptcy is an absolute abatement 
of the suit : quirre ? l.ingard v. Wegg, 3 Bro^ C. C. 
435. Pu. AitATCMENT ^ Bevivor ; Bankcy. 

Order to refer answer for impcilinence, not prose* 
cutedj is no objection to a motion to dismiss fur want 
of prosecution, and defendant liecd not obtain mas- 
ter's report in his favour. Hailtonv. Uuolriclc, 3 Swan. 
247. Pn. Ki;n;Ri.Nt E OF Answer. 

After an order to speed the cause, the plaintiff has 
a whole term and vacation to proceed in, liefore 
the bill can be dismissed. Mang/eman v. Prosser, 
3 Bn). C. C. 191; hut seo note tbeHB contra. l^R. 
Ouni H 70 si'KKD Cause. 

A cause coming on to be heard stood over, with 
liberty for the plaintiff to amend. He did amend, but 
did not proceed further. Defendant may move to dis- 
miss the hill for want of prosecution, and it is uot,ne- 
cessary to set down the cause again for this purpose. 
ilHcIulv. lAnrades, 2 Cox, 13. J^k. Lii.i.utv lo 
AVExo ; 1*11. »Sr.TTi\G DOWN Cause. 

After rejoinder, a defendant cannot move to dismiss 
a bill for want of prosecution. Tozer v. Tozer, 1 Cox, 
288. Pii. Uejoixder. . - 

Shewing cause against dis.solving an injunction, m 
not sucK a proceeding in a cause as to prevent the bill 
being dismissed for want oi prosecution . f- 7 . U u rwj^ 
V. lik. Beaufort, 1 Cox, 111. Pii. Sjiewisg ciWe 

AGAINST DISSOLVING 1n.IUSC:110N. 

Bill to perpetuate testimony, may be dismissed. for 
want o£ prosecution any time before rcpluration ai|d 
cxamiimtion. If cause is set down to be hea^, tho 
l^I will be dismissed with costs, but so as nottp pre- 
'feicc the periielualing the testimony, Ambl. 

237. S. C. ‘2 Ves. 497. Pn. Bill to 

TUATE. . . ' 

Wlrere defendant pleads former suit, it 
sbcwii'^'that it was res judicata. Brandlpnif.vrd, 
1 Aik. 571. 

A bill dropped for want of prosecution, cannot be 
pleaded as a decree of dismission. S.C. Ib. Pl. 
Plea or ronMr.ii Suir. 

Whhro a bill is for a discovery merely, you cannot 
move to dismiss it for want of prosecution, but pr.iy 
an order only on the plaintiff to pay defendant the 
costs of the suit to be taxed. Woodcock v. Mug, 
1 Aik. 286. 

Though the next day after the last day of the term, 
be not in strictne^ part of the term, and therefore, no 
motion can be made in the petty b^g sid|^ >et as to 
the other purposes it is part of the term, for whicli 


out 

170; Ph.I«j5kA®i..^ ?> 

Id undermting to speed caun upon mi 
miss for want of prosecnliup ; the term inefodfei the 
vacation following. ' FiiuHayv. Wood, 1 Vt&B. 499. 
Ph. Undertaxing TO speed Cause. 

Notice is not necessary of motion to dismiss bill for 
want of prosecution, three terms having elapsed after 
answer without replication ; nor is it necessary to pro- 
duce six clerk’s certificate on the motion, if it is pro- 
duced to register when order is drawn up. Att. lien. 
V. Finch, 1 Y. & B. 368. Pn. Notice.' . 

Order to amend bill not served or drawn up,'''cannot 
prevent motion to dismiss for want of prosecution. 
Merrit v. Ovoen, 1 V. & B. 623. Pu. Order to 

AMEND. 

Plaintiff under an undertaking to speed his cause, 
obtained an order to withdraw his replication, and set 
down on bill and answer ; but did not serve a lub- 
posna to hear judgment, or appear' when the cause 
was called. The bill was dismissed with costs. 
•liogersy. Goore, 17 Ves. 130« Pr« Service of Sub- 

POCNA TO HEAR JuDO.MENT ; pR. UNDERTAKING TO 

SPEED Cause. 

Order made to dismiss the bill for want of prosecu- 
tion after three terms, without replication, of course 
without notice, and pending an injunction staying 
execution. Naylor v. Taylor, \^1. >See 'd. 

note 35. 8. P, Jackson v, Pow7iail, id. 204. Pit. 
Notice ; I*r. Injunction. 

Order, dismissing a bill for want of prosecution, after 
three terms expired, without any steps taken, obtained 
upon motion of course, not requiring notice. Degraves 
V. r.ato!, 15Vcs. 291. 

Though generally a party cannot ho licnrd until he 
has cleared his contempt, a step taken by Uic other 
party waives tlie contempt for all puqioscs, except the 
right to costs in the cause not’to he obt.nned by pro- 
cess of contempt. Acceptance of the answer, tbiTo- 
fore, is a waiver of the contempt, for the purjKise of* 
enabling the defendant to dismiss the bill for want of 
proserntion. .4 mw. 15 Ves. 174. Pa. Contempf 
AND VVaivlh or ; Pr, Anawlk ; Waiver. 

Order to dismiss tho bill for nant of prosecution, 
cannot be had if a proceeding had been taken before 
the motion ; hut if theofder has hccn obtained irre- 
gularly, by the misrepresentation of llic plaintiff, he 
shall pay the costs of dischaiglng it. Amn, 14 Ves. 
492. Pr. Cosis. 

Order to amend upon petition at the rolls, after no- 
tice of motion to dismiss for want of prosecution fur 
the seal, the day on wl^li the order was obtained, 
and the motion itnild not' be madfi, regular. 11 '^ite 
V. Hall, 14 Ves. 208. Pr.^Oroer to amend. Pit. 
Seal Day. 

Tlie only answer to the motion to dismiss for the 
want of prosecution, is the usual undertaking to spml 
the cause. A special' ground must be the subject of a 

^ial application. Bfigh v. , 13 \ es. 455. 

Pn. Unokrtamno'.to speed Cause. 

Tlie only answer to the motion to dismiss the bill 
for want of prosecution, is the undertaking to t>\Mid 
the cause. Special circumstances must be the ground 
or^ecial application, lambert v. Lambert, 1 1 A cs. 

Order to dismiss for want of prosecutibn, regular 
according to the practice, though the six cleikV certi- 
ficate ap^red on the facodf crieder to be of a sub- 
sequent date. M* Mahon 12 Ves. 465. 

Seo Wills v. Pugh, 10. Ves. 402., and note 404. 

Onler to amend, npt served or drawn up, docs not 
prevent a motion to dismisf the bill lor want of 
prosecution. Anon, 7 VcB, 222* • Pr. Order to 

AMEND.. 

After ^ubpeeua to rejoin, a bill may be dismissed 
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reason a motion made at Uio time to dismiss a bM for 
t^’ant of prosecution, on a. oeitilicate that tiici-e had 
been no pj-oseiiation n-ithin three terms, of which the 
last term was one, was denied. 4iiu>n, IJ?. \V. 522. 
Pn.TtRst; Tim*'. 

So where the hii>t seal continued tlirec days, and 
compiitjav the third day, according to tlie day of the 
nionth, the tiuie would be expired for making a report 
absolute, yet this not so, it being only a continuance 
of the lif>t d.i v. Id, ih. 

Wherever there is a pica put in to a bill, though 
there is an answer likewise, the bill caiiiiot be dis- 
missed tor want «if prosei'iitiun, till the plea is argued. 
A»oii, Bare. 280. Pi., Flea. 


Bill OF r.xcKi*! IONS. xSee also Pn. Exchmions, 
Bill OF. 


XIV. Bill OF rNT£Upi.F.\DCA. 


.Sfp a/sn Pn. Costs, 10 (?). — Pn. Kvir.l !.(/). — ; 
Fit. Fwmi.nt iMti Ctu iir, i?. 


A bill of interpleader cuight to be filed inuncdiatcly 
after tir before the coiunicncenipnt of proceedinga at 
law , and noi. be delayed till after a judgment or ver- 
dift has Iieen ohtaimd ; and therefore, where an in- 
terpleading bill was filed altera verdict havl been ob- 
tained by one of the jvarties, and an iiiinnctioii ha<l 
been granted, on the money Ifrin:: pai»l iiiio ctmrt, the 
court dissolved tlie injunction, thougli the answer of 
only one of the parlins had ('(enc in, the plaintiflTnot 
salisfaetorilv accounting for the d« l.iy in liliug his bill. 
Cornish v..Tintner, I V, Ac J. 888. * Dul.w. 

Xo affidavit is necessary to suppoit a inutinii by a 
pUintiffin an intoi pleading suit, toi libeity to p.iv the’ 
money into court, and foi an injunction/ U ulh.iuke 
V. Spnrkt's, 1 Sim. 88."j. i*u. Affiij^vit in "ceroiiT 
OF Mo 1 JON ; Pi*. 1‘i\ mtm imo C ount. 

The pliiiiitili in a l»ii! of interploader rn.iv move 01 
once fora specul iM.- ri!r!:.n on payment <.f tijc money 
into court, widnait r: l .luaining tie; t^samon iu- 
junctiou. I'iruiii V. 1. 1 ,Sim. Id. J*u. 1n- 
jirjcf T . Srn ; M.. 

, FlaintilF in interplL'idin ; bdl entiih, 1 to lie paid 
cost, out of fund, ilse siiLj<‘ot of suit. C<tuty,bdl v, 
&oiomnn», 1 \ S, 4fi2. J’n, ; [.ifn. 

Upon the healing of an intwiph hill, evidence 
is admis^tible to shetv that the phiintili has retained 
possession of the sulreet 'if the under an imlem- 
nity from some of the def' iuiants. Suithnm v. //u//, 
1 Turn. 6c H. 80, -M.mmfna.'.m. of Sufr: Pk. 
l-vro.. 

^^h0^e the answers of sever il defendants to 0 |i 
interpleading bill, dearly shew the p.ioiltv of right 
to be in one of them, the court will di.^solv(• the injunc- 
tion imiujiw, Himyer v. Critchurd, 11 Price, 108. 
l*a. Inji ■VC I., nissiil.vi.NO OF. 

On inieijileailcr, the, answer of one deftindaAt may 
txj read ugainM the other. Jd, ih. Pn. Evio. : An- 
s\\>a. 


J he injunciion on an interpleading bill stays all 
prfjccc'liiigs. IVuiriN^iftHts V. Vlheutstone, 1 Jac. 
20O. PFt.lNMNr.KxriV-TOl-. 

In an interpleading suit the injunction may be 
mov^ lor betwn; the time for answering has expired. 

lifr ^ ^ ^ ^ ’ ‘ 1’ I • NJ U NC. WIIEff niVTA I N A hIk. 

\yhere two parties claim fund ifi bands of stake- 
holder, the former may make motion l»y con*<eoC, to 
avoid expense of bill of interjilearler, that sUkehoideiE 
pay the ^ncy i mo court, but stakcholdeiA caanot 
n^kc such motion, they not being parties to the suit; 


Uelliee v. (ij. Alad^S. -ii^aihholder Pr» 

pAy|iKNT,xN'Fdt@ou-iiT. ’ ^ 

au-appUcation that service of subpama 
on a billof interpleader upon solicitor who conducts 
the action, might be deemed goo'd service, it is not 
only necessary that party applying should state that 
he knows not wlieie plaintiff at law is, and that so- 
licitor has rcfiwcd to appear, but solicitor should lie 
stated to have positively jefused to inform them where 
plaintiff at law is to be found, and also that the pro- 
CC.SS should liave. been previously formally tendered to 
him. E. i. Comp, v. Ctdlhts, 6 Pricef 404. Pn. 

SlL'Bl'fflN V, SKnvICJ-. Si DSTlTVTF.n. 

A plaintiff in an interpleading bill having done all 
in his power to bring the parties before tlie court, may 
obtain a ilecrce alUtougli one of defeudaiits has not 
answered, and is present at the hearing, if he (hav- 
ing appfiared to the process) ha.s been tluly brought 
into contempt for want of answer. Farebrother v. 
Pratterntf 5 Price, 3(]K^. Pn. Dfchf.!:. 

Motion for injunction to stay proceedings at law, 
on filing bill of interplcadei and affidavit, refused. 
( ■,v«r,::.»n V. S/mi.vnmA. 3 iMad. 130. Pn. Injunc. io 
sr.w Pnois. 

Injunction not ilUsolved as of course, on one an- 
swer only coming in to into.-pleadmg bill, but plain- 
tiif s delay hi ga in the other answer is a special 
ground application to dissoUe, or to have the 
money uui of conrt. Hyde n 'umn, li) Ves. 322. 
Pfi- Injunc:. i)i-soi.viN'(f. 

J*rineiplc of interpleader, that the ilcfemhint who 
impfoperlv rai'C'. douhle claim, p.iys the cos»s, but 
tlic pi lintitf will) is copsidercil as undeitakiiirr to biing 
till*, liefenihints h« fme the court, must use rciisonabio 
diIi;renco to gut in the answer nf one out of the; juris- 
du'tumi i* will not come in, the other wim .ip|)ears 
must have the stake, and the plaintilf will be protected, 
but whether be must ndl pay the costs, tpue.rv f /Unr- 
thiiHS v. He/nniifit cited in nistuf \. Jndcr.*c/i, 
2 V. K B. 412. note (I ). 2ni! edition. 

Xo instance of a bill of interphsnlcr br(>ij;j;ht to a 
hearing. Id, ih, 1 1 r. \ kinc.. 

The |daintifi'in a bill of interple.ider i'< not enlitletl, 
afierioplyin„' to the aii'iuers, to nmvc for Ins costs, but 
must sot down the cause forbearing. Jonv'i v. f»i/- 
h'lM, trooper, 4!1. Pi!. KF.PticoN. : Pn. 

Injunction upon an inlci pleading bill against bank- 
rupts and tbeii by a debtor to tlic estate, 

sued by the bankiupu with the view of imlinictly con- 
^sting tlic cominiftSion. Lou tidnv, Cornjord, IB Ves. 
55)9. InJUNC. ; BaNKCV. CuMMIFSlON. 

Questions arising on bills of interpleader aredlsposeil 
of ill various iihhI^, atXOfding to the natuie of the 
(picstion, and in the infinncr in witich it is brought 
before the court ; ihti'rpleading bill is considered as 
putting the clefcnclaiits contest tbuir res|)ective 
f'l.linl^. as a bill by an esccutor or trustee to obtain 
tin; •iiicciiiiii ftf thi; court i|pon the adverse claims of 
the d rfendaiits ; thererorc, at the hearing, if tin; (jues- 
tioii U:tween tlie defendants ripe for decision, the 
coiut decides it, and if not ripe for decision, directs an 
action or an issue, ora reference to the inaste:, as 
best suited to the nature of the case. Aiij;eU v. Had- 
dm, 16 Ves. 202 . 

Interpleading bill by a tenant, to ascertain to which 
(if the daiinants he was to pay his rents ; the one e.s- 
tablisiiing his titlajiy evidence* the other i|iaking de- 
fault at the hearih^% payment decreed to the former^ 
and a perpot^ injulKtiod against tlie other. Id. 
20d. t- . ^ 

C'osts an between defonrlants to interpicadiug bill. 
Cfooto/ty, \ViUiaias^9Vti* 107. Fa. Costs; Fahty 
D eFLNbAM. 

bill of interpleader* defendant who made it ne- 
cessary, onlercd to jiay all costs ; plainiiflf has a lien 



Siilioferpelmte. 


Bill of review, ^ c. 895 


into€oii|i^' Aldridge y* 


folr his costs uptfi 

M«sner, 6 Vi|{ 418. fn. Costs. --rX 

In support iif a motion for injitnctioti on 
ing bill, afKdavits of, the facts may be read ; ai itis 
exactly on tlie footing of waste. Collusion not to bo 
presumed against the affidavit of the plaintiff in inter- 
pleading biir ; nor can counter affidavit prevail against 
It. Langston v, Ihiflston, 2Ves. J.lOl. pR. In- 
juNC. Affiuavits in suvpoaT. 

On bill of interpleader by the owner* of an estate 
against the grantee, of a rent charge out of it, (as- 
signed to secure an annuity) ^nd the annuitant | the 
annuity being void, the arrears of tltc rent char^ in 
court were paid to the original grantee, and tho an- 
nuitant was held not entitled to have the consideration 
. repaid out of that fund, there being only a gtmeral 
drbt at law, and no lien. Die. BoUots v. Wittunns, 

2 Vcs. J. 138. 4 Bro. C. C. 297. Lien ; 

NIMTV. 

After the right is decided between the parlies, the 
costs must be paid by the defendant who is found 
in the wrong, to the plaintiff and the other defendants. 
Dou'son V. IJardciislle, 2 Cox, 278. S. C. I Ves. J. 
30*8. S. P. Ktlensnn v. Tioltrrts, id. 280. PR.Co^T!^. 

U|)oii an interpleading bill, qiuire, Avlictlicr tlie 
money ought nni lo he actually brought into court 
before the motion for an injunction, thoii'/h tho pr;..?- 
tice seems to have been, that it was time* enough if 
brought in upon showing cause against the motion to 
flissolvc flic injunction \ Dutige^ v. .Inn-nrc, 3 Uro. 

C. (’. 3(). \ idc sequel of S. C. 2 Ves. .1 . 304. Pn. 

I*;»YMT. INTO Col'ItT. 

In the course of the procecdiqgs on a bill of iiiter- 

J )louder, a oomnussioii issued on the part of one de- 
endant for the examination of witnesses, of wlih'h 
notice was given to the plaintiff, but nut to the other 
defendant* 'I'his practice, though it nmy be incon- 
venient, is not irregular, lirymer v. liuchfuan, 1 Cox, 
42/i. 

Decree in a suit of interpleader, against a defend- 
ant wlio did not apjicar. Jfoilgrs s. Smith, I Cox, 
307. Pn. Decuki. phoCom j-^^o. 

'ronants filing a bill of iiiterpl«M<.ler :i<,midst annui- 
tants, and hiinging rents into court, paid their costs 
out of the rents. Aldridge v. 7 hnmpsoti, 2 Bro. C. C. 
149. Lanol. Tenaxtj Pk. Pji. Pay- 

si ».m IMoCl. 

In a hill of interpleader, .1 trial at l.iw is directed 
lx.>iwcc*u the defendants ; the suit is tliereby ended as 
to the plaintiff, so that if the plaintiff dies, defendants | 
may proceed without reviving the cause. Anon*j ^ 
IVern. 351. i'u. .^uatsiIilnt and Bf.\ivor. 

In a bill of interpleader, it is j^ot necessary that 
the plaintiff shriuld tiring the fiiou^ into court, unless 
the other side require it ; but the pliintafr should, by 
his bill, offer to bring in the whole of the deniuml 

l.*l fl'I.. .. O’J m .-i.rl Vl 
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Upon the allegation, that he did nob examine any wit- 
nesses. FouldsV^Iid^l^ I V. &B.»138. Costs. 

On a bill to peijp^atie testimony, defendant enti- 
tled to costs of answering, there being no esfunination 
of witnesses. Leeky v. Murray, 1 Ball &• B. 391. 
Costs. j , 

On a bill for examining withesses in perpetuam rei 
memoriam: Held that publication of djfl, depositions 
should not be allowed unless in a strong 'tiase. Har» 
ris V. Cetterell, 3 Mer, 678 . pR. PuuLiQATliD.s. 

Bill to perpetuate testimony merely, ought not to 
be brought to a hearing ; but if it prays relief, the de- 
fendant may set it down for dismissal. Vaughan v. 
Fitgerald, 1 Sclio. & L. 316 . Pn. IIearino. 

Bill*lo per|Kitua1c testimony may be dismissed for 
want of prosecution any time before replication and 
examination, if cause is set down to be heard, the 
bill will be dismissed with costs, so as not to preju- 
dice the perpetuating the testimony. Anon, Ambl. 
237. S. C. 2 Ves. 497. Pn. Dissmissal of Bill. 

Bill to perpetuate the testimony of a will if brought 
to hearing, tu be dismissed witli costs. Hall v. i/od- 
desdon, 2 P.W. 162. Pn. TIi atunc. 

(!uurt will not give leave to plaintiff to examine 
witnesses to pcqictuate testimony, though in case of a 
pui<iiaseof a reversion, where ' 
law during the esuitc for life. 

2 Vern. 159. 


Hitchcock V, Sedgwick, 


Kl, Thanet 
IN JO Ct. 


V. Fdlersan, Barn. 251. Pn. Pa y m r. 


XV. Bill to Peupetuate. , 

See also Pit. KviodNCE, 14. 

. f' 

Costs of perpetuating testimony of will allowed to 
purchaser. MachreU v. Hunt, qated 2 Mad. 37. 
Veni>. & PuHMi. ; Pii. Cosia.^ % . 

Distinction lictwecn examinamn to. .|i^petuato and 
de bene esse. In a suit for the former i^wpose, after 
tho examination, there is an end to the issue* Mor* 
rismv. Arnold, 19 Vcs. 671. Bxamon. x>n rsmb 

ESHK. •< ' 

Defendant to a bill to perpetuate testimony, enti^ 
of his costs immediately after the commission executed 


, XV'I. Bill or Ui.vir.w, Prik rcoiNfis axd Evi- 

UI.SCK ON. 

a/io Pi,r.M)ixo, 11.5.; Pn. Co.vr.s 10. .(i/). 

Bill of review, on error in law, Bcame’s Old. 2. 

Ou ucw matter, id, 

Xot (III new proof, id, 

Kxccjit by leave of court, id. 

Not necessary in case of miscasting, id. 3. 

Not allowed unless decrees tirsl performed, id, 

. Except the act decreed would extinguish par^s 
right at law, id. 4. 

Party hringiiii.^ bill of review lo enter into iccogoi* 
zaiiccs, id. 

Must deposit 50/, with registrar, id. 313. . ^ . 

' No supplciiient.ii bill, in nature of bill of review^* 
to be exlubitcd without leave of couit, and party to* 
Icposit altogether 50/. id. 368. 

Costs of course ujwn a bill of review for error; ^ 
where no error in the decree. Rdger v. MackeU, 

6 Ves. 510. Ph. (.'•.»^TS. 

Lies to vary decree, though not signed and enrolled*^, 
Davis V, Turner, Dick, 42. 

iiu|>plc*inental hill in nature of rcviciv cannot w 
heard until petition to rehear original cause U.pre- 
SOliJcd. Mfiur V. Mo, ire, l.Uck. 66. 

Brror discovered after report confiniied, ground < 
bill of review. If urge v. iiradley, Dick. 

Pica to bill of review of length of time sii^|^jsi^' 
rolmcnb’ of decree, under which part of estate 
been sold to bond^fidv purchaser who had had posses-’ 
sion twcnty?seveo years. On argument of plea and 
appeal, leave given to wiUidraw plea, with liberty to 
plead and demur, answer or demur alone, without iu- 
t roduciiw new matter. (» onnan v. M* Cv Itoch , 5 Bi-o. 
P. C. 697. Pl. Plea ; Lknoth or Time ; Pr. 
Pl&a, Leave to wniiuiiAw and Plead De-^ 

MUR, &c. 

Defendant filed- supplemental bill in nature of re- 
view, without leaiVe arid without deposit, rectified by 
subsequent order arid payment cy pres of deposit. 
V. Cron, IMck. 223. 

Papers in the liands of a party to a former cause 
after publication had passed, though not produced then. 
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may be read upou a bill of review. Stmtlish Vk liratU 
ley. 2.Atk. 177. 

When bill of review is brougfkt for error apparent, 
the eOQstant method is for defendant to put in n plea 
and ^murrer ; a plea of tlu; decree, and a demurrer 
against oiieiiing the inrolment. Gould v. Tancred, 
Id. 554; 

Reading the decree is unnecessary if it is fairly set 
4 forth in the UU. See 5 Rro. P. C. 597. (n«) lilitf. 
166. Fl. Plea of Foumeu DaensE. 

On arguing demurrer to a bill of review, what ap- 
pears on the face of the decree can be read only, but 
after a demurrer overml^j a plaintiff may read any 
evidence as at a reheariiif. Catterall v. Purchase, 
1 Atk. 290. Pn. Demuhue^ ; Pa. EvioKycs. 

Where a demurrer to a bill of review is allowed, it 
may be enrolled, otherwise if the demurrer is disal- 
lowed. TfVits V. Tueher, 2 Vera. 120. Ph. De- 
uuhrer, £nrox.ment of. 

Bills of review classed. After a demurrer to a bill of 
review for error overruled, the decree is reversed with- 
out further hearing. Cook v. Bamfield, 3 Swan. 607. 
pR. De^iurker. 

Proofs in an original bill nut allowed to l)C read on 
a bill of review. Moseley v. Maytuird, 2 C. R. 18, 


XVII. Bill of Revivor. 

'IVhere cause is set down, and subpeena to hear 
judgment served, and afterwards bill of revivor is filed, 
no new subpeena to hear jud<;nient is necessary. Bray 
V. nWrari, 6 ^lad. 72* Pu« SuuraNA to hear 
Judgment. 

Plaintiff filing a bill of revivor after decree, ^^d 
neglecting to revive, tlie dcfoiid.»nt, having answered, 
n11owc<l to proceed on the plainliff's bill. Gordon v. 
Bertram, 1 Mer. 154. 

The defendant dying after service of the subpoena 
to bear judgment, whether, upon a bill of revivor, a 
new subprena to hi.ar judgment is ncce.ssary : (^ua re ? 
Bynes, Palter, 5 Ves. 305. l*a. Si’diMi na lo hear 
Judgment ; Tii. Auaikmi'.nt ^ Revivoi:. 

A defendant to a bill of revivor cannot plead to 
that suit, a pica which has been pleaded by the ori- 
ginal defendant i'lriil ii\ Cl ruled. iHainada v. Furtado, 
3Bro.C.(’. 70. lb., lb fa; Ph. Jb.i i. 

If, after bill for that purpose, jdaintiff neglects to 
revive decree, defemliint may, and carry on decree 
under plaintiff’s bill. Whitchrar v. Hughes, Dick. 
203. 

Devisee can only revive decree by supplemental bill 
in nature of revivor, id. ib. 

And in that case, on neglect of plaintiff, dcfondanl 
may set down cause to be heard at his own instance. 
Id. ib. 284. « 

^ Statute, 5 (ieo. 2. c. 15. extetnU to bill of revivor. 
*AtU Gen.v. Smith, Dick. 135. 

An appearance is necessary to a bill of rcvlVor. 
Anon. 3 Atk. 690. ^ Pit. Api'KAiiANt r.. 

If, on bill of revivor, the defendant’s time fur an- 
swering be out, the court will unler procwltiigH to 
be revived. So, where the defendant, oy his answer, 
insists that tlic plaintiff is not entitled to revive, fbi 
this ought to be shewn eitJicr by plea or demuner ; 
but, if in such case it appears at the bearing, that the 
plaintiff had no title to revive, he canobt^oave a <!r> 
cree. Harris v. Pollard, 3 P. W. 348. 

Revivor of suit against husband and wife, on de- 
cree against wife, not be by original bill. Jluihil 
V. J.iltun, Cary, 70. 

AVife, after ileatli of husband, fficth bill of revivor, 
and Md. Parrot v. Bundal. Id. 

Plaj&iff marries before answer, but no advaiitagn 
taken ^defendant, bill of revivor unnecessary. Fafiie- 
fieUl Greetijield, Cary, 52. 


^ If one of dfdbndants is. not olnrgod in bill of rcvivoi 
ordered, he aKiH he discharged, unless cause shewn 
by a day* Heines v. Day, Cary, 55. 


XVIIT. Cause, oenerally, and of adjournino, 

ADVANCING, CONSOl.l DATING, IIESTORINO, RETAIN- 
ING AND SPEEDING. 

# -1 

See also Pn. Costs, 10. (0* — Pn- Hearing, and 
sBTTiiso DOWN Causes.— pR. Bill, Dismissal of. 

Cause adjourned, costs of day 10/., as well in rolls 
as in court of chancery. 35 Gener^ Old. 3 April, 
1828. Pn. Costs. 

Where cause is compromised or abated, solicitor 
shall certify this to registrar of the court. 39. 

At request of any |)erson the clerk in court shall 
certify the dates and general descriptions of the pro- 
cceilings which have taken place in any cause. 43. 

Where cause is stnick out of pa])er by laches of 
attorney, motion to reinstate it cannot be made till 
attorney pay ..3s. 4d. personally out of his own jiocket. 
Reg. Gen. Febuary 24, 1795. Exch. 1 llidg. L. & S. 
601. Laches ; Attorney & Client. 

Bill restored, though the order to dismiss was not 
obtained till after a considerable interval since the last 
proceedings in the cause ; and, though the plaintiff 
had acquiesced in the order, the suit being one in 
which the main object was answered, when an in- 
junction was obtained. Barjicld v. Nicholson, 1 Sim. 
494. 

In Cfiuily, where a party shews upon aftidavit that 
he was surprised by a cause being in the pa])CT on a 
particuliiT day, and being disjHised of in his ubsr.ncc, 
the court, upon motion, will restore it to the papi;r tu 
be heard, and a petition is not necessary for that pur- 
jK)se. Boirley v. Curler, 1 Y. & .1. 511. Si’HPUi.m'. 

Wliero the evidence proves the execution ef a will, 
but the witnesses liave not Insen e.xamincd as tu the 
sanity of the tcstatoi , the cause w'ill be ivljonnicd at the 
hearing, and libcily will lie given to exhibit, an in- 
terrogatory to his sanity. Abrarus v. IViusliup, 1 Rus. 
562. WiM,, i*HooF or. 

No application, to take a petition out of its turn, 
can be lieard, unless notice has been given of the 
intention to make such application. Jn rc Bell, 
1 G.& J. 182. Pit. Noticn. 

Cause standing in the paper of the day, and licing 
about to conic on to be. beanl at the sittings, tho 
court neverthele^ granted a motion for transfoiriiig 
it to a future day; and that a ciuss cause should lie 
advanced in tlie paper to be heard at tlic same time. 
lloberlsv. West, 11 l*ricc, 514. 

Adjournment of hearing of petition in bankniptcy 
can only bo oblalnod by petition in bankruptcy. Jn re 
JJanla, 6 Alad. 252. Petiiion; Iiankuimmcy. 

W liere defendant in tithe cause submits to part of 
pl.iintiff’s demand, tlie court will, on inmion for that 
purpose on part of tlefendaiU, refer it to ni.ister in 
.iny stage of proceeding to ascertain what is due, and 
lo tax costs, the ilefendant undertaking to pay tlie 
amount without prejudico to any other ipiestion in the 
cause, tance v. I'irkius, 11 Price, 453. Tithes; 
Pk; R i-.i- I.H KNCE TO Master. 

A bill against several defendants being retained 
with liberty ^ tho plaintiff to bring an action against 
one of the defeudants, the trial may take place dur- 
ing an abatement ocr:asioncd by the death of one of 
the otlii'T defcndaiLts, if the decree docs not diri'ct 
them to attend it. ' Humphreys v. Hollis, 1 Jae. 73. 
Pn, AiiateMekt ; Pn. Altion at L^w.^ 

On affidavit that accident preveuted filing replica- 
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tion in time, cavse Ml iMmxl on us^al terms. Atu i^pli&tion and amend the bill, dUoharged with costs. 
(fCN. V /*>//<npp, GMad. 111. Acci0m'. I J'itt v. l|feVea.426. Pn.OiipERTuwiTii- 

The probable al)scncc of a counsel is a niBeient draw Urplication and amend. 
ground for postponing the trial of an issue. Beaihlock The only answer to the' motion to dismiss for tlic 
V. Tiller, 1 Jac. & tV. 220. CouNhbL. want of prosecution is the usual undertaking to speed 

Itector's lKM>ks uot to be proved vivil voce; and leave the cause. A special ground must be the wliject of 

to put ofl’ the cause, in order to prove them by inter- a special application. liiigh v. , 13 Vtt. 45&. 

rogatories refused. LoAe v. 6'/cr7(fier, IJac. & W« 9. Pii. Motion to IJismiss. ... 

Kvhiknce viva vock. Bill by a married woman claiming under aborid 

Cross bill tiled only just before cause coming on for by her husband, to a trustee for separate maintenance, 
hearing, not cause to adjourn it. Coates v. Pearson, admitted to have been destroyed by them on tho 
4 Mad. 262. Buck, 326. S. C. Fn. C'noss Biu.. ground of subsequent incontinence. The bill retain* 
Cause not in tlic paper called on to prove a will ed, with liberty to bring an action. Seagrave v. Sea- 
under the circuinstanoes. Anon. 4 Mad. 271. grave, id. 439. llu8B.dc Wipk ; BoNtn. 

The only answer to motion to dismiss is an under- Thmigh by demurrer to whole bill allowed, the 
. taking to speed cause. SicaJuum v. FAlis, 4 Mad. bill is strictly out of court, yet even after bill dis- 
240, Fii. Motion to Dismiss. missed by order, the cause has 1>cen set on foot agai||k 

Causes in equity cannot be consolidatc<l. Forman Baker v. Mellish, 11 Ves. 72. Fit. DKMvitRBR. 
v. Blake, 7 Price, 654. Or all but one stayed, and the FlaiiitifT, notwithstanding bankruptcy oi defendant, 
rest to be ilccidcd by that. id. 8 Price, 572, sed vid. and though all relief can be had umler the commLs- . 

1 Fowl. Fr. 214. cont. sion, may be driven to an undertaking to speed cause 

Ucfcrcnco whether several tithe causes should be by motion to dismiss with costs for want of prosecn- 
consolidalcd, not of course before answer. Keighley tion. Monteitk v. Taylor, 9 Vcs. 615. Bankcy. 
v Brown, 16 Vcs. 344. Pii. Rkpi'iirnck. One defendant may obtain the usual order to speed 

Undertaking to speed signed by counsel and left tlie cause by motion to dismiss for want of prosecu- 
at registrar’s office on same day motion to dismiss cutgm, though tlic other defendant stands out process 
was marie, licld sufficient, /.yi/don /• LyniL t, of contempt, and it can be of no use to go to a heai- 
3 Mad. 240. Fit. Motion to Dismiss, t ing without him. id. 512. Fa. Contp.mi*t. 

On undcrinkitig to speed cause, on motion to dis- The cases wliere bill is retained that there may be 
mi.ss, plaintiff has only the term, and not the vacation a trial at law, are where it is necessary to establish a 
also to proceed in. iVilson v. !f'pwp«n», 2 Mad. 123. legal right in order to establish the ei^uitable relief; 

Motion by plaintiff to advance demurrer to bill fur but wherr; the subject appeared to be matter of law. 
injunction and receiver, refused on account of delay the bill was dismissed, iru/ron v. Law, 6 Ves. 150. 
in filing bill. JuiiesY* Taylor, id. IBl. Devise of fee-farm rents revoked in equity as well 

On motion after order to dismiss bill for want of as at law by subser|uent conveyance to truste\i, opera- 
prosecution, supported by affidavit of merits, &cc. ; ting an alteration of estate beyond mere puipose of 
the bill retained on tcims of paying costs. Belling- securing a mortgage, but on account of laches of 
ham V. Bruty, 1 Mad. 265. Fii. Order it> ntsMiss plaiDtilfs, tlic heirs at law ; court would not give ro» 
Bii.i., lief further tlian by retaining bill, with liberty to bring 

Court will not oixler a cause set down for hearing action, to give an opportunity of taking opinion 
to Ijc advanced in the pa|)er on ground that subject- of court of law, upon question whether there is a re- 
maltcr of suit is an arbitration of matters of account, vocation at law, or whether court of law will picsuoie 
and that if award should be set aside, the applicant republiration from the lon^ fM)sscssion, leaving open 
would, on going into account again, lose the advaii- the question whether plaintiffs are entitled to any ac- 
tage of a witness nut expected to Jive. Dahcll v. rounl, ami for how far buk. Iltirniihnl v. Dgtand^p 
Bailey, 2 Vi'i. 2. 6 Ves. 191). ii.i., UpA'or.or ; L.uth s. 

After a I'ause is set down for hearing, it may be It is not a necessary consctiuence that bill will imt 
advanced at tbo iliscretion of the court. JJoyle v. be dismissed because it lias been nU.iincd for the pur- 
lAresuy, 1 iMcr. 381. ^tesc of a trial at law. Id. 225. Pit. Dismissal uv 

Demurrer in Vice Chancellor's pa|iev cannot lie di- Bill. 
tccted by him to be heard at an earlier day than th^^' The defendant's producing the lease for a year, 

pajicr mentions, but maybe advanad to the bead ot .a copy of the release, the original not being fbrth- 
the paper of that day* Anon, 1 Mad. 557. De- 'Arming, Uic bill was retained with liberty to bring an 
ML'iiitKit. * ejectment, and in default the hill to be dismissed wijtjh 

Cause set down to obtain decree pro confesso ad- costs. Snell v. SilaicU, 5 \’es. 469. Kvidencej 
vanced in piqicr on motion. Ihnt v. Ashton, id. Lease ^ IIki.fasi:. 

175. Bill retained fur a twelve montli with liberty'lbT the . 

Bill, after the usual motion to dismiss for want of p^intilf to bring an action, and in case tho plabitifF 
prosecution, retained on terms of paying costs, &c. should nut try such action within a twclve-moi^ 
on application within a reasonable time, not, as fur- then the bill was to stand dismissed, with cositi 
merly, Aijx/rfc, but special, on affidavit with notice, plaintiff did not try his action within the time ; 

Fuller v. B'l/Jif, 3 V. & J3. 1. Fn. Motion to is not (pR> favta out of court, but the dcfendaiiit ftiiist 
DISMISS Bill. cither set down the cause for further directions, or 

In undertaking to speed caufib' upon motion to dis- move to dismiss the bill. Stercas v. Prard, 2 Cox, 
miss for want of prosecutionv the term includes the 374. S. C. 2 Acs. J. 518. Fn. Dismissal of 
vacation following. Findlay v. Wood, 1 V. A B. Bii.l. ' 

499. Fr. Motion to Dismiss. Upoif &ppeal to delegates, apjicllant may demand 

IMaiuiitf, under an undertaking to spciul his cause, an adjouViiment from first meeting of judges to cx- 
obtaiiied an Older to withdraw his redicat ion, and set amine the transmiss of proceedings. Gthulwin v. 
down on bill and answer; but did not serve a sub- Giesler, 1 Bidg. L. & l;f. 371. Pr. Appeal to De- 
pcena to hear iudgmeni, or apjiear when the cause leg aits. 

was called. The bill was dismissed witli costs. Ho- After an order to speed the cause, the plaintiff has 
gers V. Gooi-e, 17 Ves. 130. Pr* Dismisal of Bill ; a whole term, and a vacation to proceed in before the 
Fn. Service OF Soupcena to uear Judomknt. bill can be disiiiis.scd* Mansifinan v. Prosser, 3Bro. 

Order obtained by plainriflT, under the usual under- C. C. 191* ; but see note there contra. Fr. Bill, 
taking to sjieed his cause, for liberty to withdraw his Dismissal of. 
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Bill to have a voluntaiy deed delivered u|^' dis- 
missed ; cross bill to execute it retained for a year, 
with liberty to sue uiwn a covenant in the deed. 
Colmaji V. Sarrell, 1 \'cs. J. 50. '"S.CJ* 3 Bro. C. C. 
Voi L'NTAIIY PEl'n. 

Bill for a fee-fann rent retained for a year, and 
plaintiff to try his title at law. I), Leah v. Curp, of 
Neiv Uadfwr, 2 Bro. C. C. 338. See this case, id. 
518. 

.After an undertakin:^ to speed a cause, the plaintiff 
cannot as of coiirse obtain an order to withclraw his 
replieutioTi and ainoml the bill. Ihiun v. Sleu'art, 
1 CJo.x, 397 . I’ll. Aloi ION TO wminuAW Ukclica- 
TioN Amemi. 

Bill for lent of a mine retained for a year tb suffer 
plaintiff to try an issue as to the (quantity of coal 
whi(‘li, by the custom of the country, constituted a 
stack, the lescrvation being Is. per stack. Oeas^t v. 
Jiarkii't 2 Bro. C. C. 61. Tssrii at Law. 

Leave given to examine witness after adjoin ninent 
of cause. Bank v. Fttn/ues, Ambl. 145. l*fi. Kx- 

AMl.NATKIN OV WlTNFS'*. 

If the plaintiff produce the ordiT for a siibfKVna to 
rejoin, and an affidavit of some of the paitit'S bein;^: 
out of the kingdom, the com twill not dis!nis.<i the 
bill lor want of prosecution, ahwn, 2 Atk. 604,. 

'I'iiough bill has been disiiii.ssed for want of .such 
order and affidavit, yit upon producing them after* 
wards, and payment of costs out of pocket, the court 
w ill retain it. ’ S. C. lb. 

On motion to retain the bill, plaintiif must show 
that the order for the siihpcena to njuin was dated 
before the notice to rUsini-ss. 8. C. ih. 


XIX. Cac-c, (.'o.n/m ct of. 

iJill filed by one creditor on bi i.alf of sc-lt and rest, 
he has absolute diMi.inlttu o\er suit till di.-co-c, .itid may 
dismiss bill at pl.’.i'^uie. But secus, after tleeioe, the 
rest, may prosecute it if they think lit. Il.ind/oid 
Stone, 2 S, v\ S. l‘>6. Pu. C’un.i lonV .Snr. 

Conduct of suit .Jmjii, on motion to one of twoco- 

? 1aintitfs, tlic < »hf j m * .ippe.nin/ oj have any interest. 
iouiiHM>n v. j , 2 >.0v S, 27. 


<’i.JiTiin:Air-, areVii, .AI.ameu, llLFLinsn., 


X\- f 'i-irnojiAi!!. 

Where causes are remuiedby s|H*cial certioiari on 
a bill containing matter of C(|uity, plaintiff is. on re- 
ceipt of his writ, to put in Ijond to prove his sitggcsiion, 
within fourteen days after the receipt, which, if he do 
not prove then, on ccrtificale Irom ciiiier of the exa* 
miners to the lord chancellor, the rau.'e .shall be di.s- 
niisseil witii eosts, and a procedendo be granted. J.d. 
Bacon’s Onler, 1618. Beurne’s Ord. ('ban. 12. See 
Milf. 1*1. 40. ilarr. 49. Hindu’s J’r. 28. 58 J. 
and the other references in Air. Beame*s note. So 
Che.(Lqy. AUfin, Toth. 145, plaintiff may examine, 
and have publication within fourteen d-ays after the re- 
turn of the ceitioraii to pray the surmises, and give the 
comt juriMlujlion ; but defendant is not to exAXkiine, nor 
publi.sli ally to disprove it ; and if on pT.iintfff’s proofs 
It 1)0 retained, then plaintiff and defendant may exa- 
mine orderly, toiu-liing the l)ody of the cause, ac.dhavf 
^ P'^bheation acrordiiig to the rules ; and though de- 
fendant exainiiie as soon as the answer, yet shall not 
tiicy l>c pul>li!!»hc;d but in oidinsry coiii'scsa 

If the suggestions of t he certiurai i bill be noi proved, 
apnic^cndo may In: applied for and obuine*!, which 
wilt directed to the judge of the infeiioi court, re- 


quiring liirn to proceed in a cause sought to be removed 
into a court of equity by certiorari, plaiutitf* not having 
sufficieatly proved Ins suggestious in such bill, itugci s 
V. — — , 1 Alad. t’li. 184, , 

It is sufficient cause for granting a W'rit of certiorari 
to remove proceedings in replevin from a court of great 
sessions in Wales, that the title to the freehold is in 
question. Eduards v. Davies, 2 Kiiss. 153. 

riaiutiffi had moved inoceiHliugs in replevin from 
county court in Wales to court of great session, he 
may obtain from this court a certiorari to re.movc tliotn 
into KtB. without any special ground shown. Ed~ 
tnirdsy» J^ou en, 2 S. .514. 

Writ of certiorari to the court of great sessions in 
Wales. (|uashL'd, it having issucil without a special 
ground laid fii-st. and directing the tenor of the ri^'ord 
instead of the lecoitl itself to be returned. Pierre v. 
Thtnnus, 1 .lac. 54. 

Where llie tenor of a record instead of the record 
itself is removed by certiorari out of an inferior court, 
it is erroneous, as no proceedings can be liad upon if. 
ll’tHtdrru/i V. Kiiiaston, 2 Atk. 317. S.C. 9 iMod. 305. 
Dick. 233. 

Where a rc »le\in is in a court of record, you may 
remove it by a certior.iii, either from the court of K.B. 
or fium this court. //). 

A habeas corpus and a certiorari dilfer; that removes 
the boily huin ctiiisd, and you decline f/r noio in the 
superior €‘ourt . Ih. Hajieas Coueus. 

W licre a ceitiorari issii(‘s in onler only to use the 
reconl as evidence, then the tenor if returned is surti- 
cient, and ruunten .lils the ple.i of vui tief reconl; 
but when the rccoid itself is to be proeeetled npon, llie 
record must be returned, lb. 

Whether it be before judgmrtnt or iifter m:iki-s no 
ditlerencc : in both eases tlie record itself mu&t be re- 
turned. Jb. 

'J'hc court may Mijierscde a ccrtillcatc, but cannot 
quash it without a view’ of tliu re* t)rd. lb. 

Certioi.’iri to reniOM: suit Iroin eh.inceiy *»f Duihiim 
to high court of chanceiy, on account nfatlinity of one 
party, granted. HHhm v, fMirson, (’ai v, 4H. 

On liearim; of ceitioi.iri from mayoi's (oiirt, ple.ul- 
ings in inayiu-'s eonrl opened fii’st. Cli(f‘>nil Bees- 
voii, Dick. 33. 

If upon a cerlioraii bill the cause is brought on to 
hc.Tring, the court if they think fit may ninke a decree, 
or seiul it ba<*k to the mayor’s court t*> he fh.lciinine*l 
liiere ; and soineiinies the court sends it !>.ack aitei 
pidilieution passed, and a subprena to be:ir judgment 
diefoic the cause comes to a hearing. .Siephruson v. 
Ilniihliteh, 2 Vein. 491, . 

Proccetlings c.an no more be removed out of :i county 
palatine by a certiorari bill in chancery, than by a 
wilt of ciTor at law in case of a jmigmeiii iheic. 
Darlint/ield V. Avsn-orlhn, 6 Viii. Ab. 581. pi. 23. 

( ’.o NTY 1*AI. ITINE. 

.■\ certiorari bill may be brought to remove a cause 
out of a court of cijuity in a county palatine to this 
couit. Porliuglun y.Tttrhuck, 1 Vcrii. 178. C'ountv 
Bai.atine. 

ihe phi inti AT brought a certiorari bill, the defendant 
ple.ided a decree in the mayor's court, and an ciin)l- 
nieiit which was said to heonly ])iouuiicial.and it w'as 
I'tifernnl to a master to certify whether it was before 
the bill. CiHik V. Delebere, 3 C. H. 67. 1*l. Vi ka 

•ID Jt'i:isiiH;TiON. 

Viorrcedings in the lord mayor’s court of atiacli- 
meiit cannot be removed by certiorari into cliaiiecry. 
Smetuny. Cutter, 2 Rep. (.'h. 108. A plaiutifi'ean- 
tiut remove bis own bill by certiorari. S. (’• Bl vide 
Cura. Cane. 454. 

'i'ne . plaintifF brought a certiorari bill to remove a 
cause of the mayor’s court, his witnesses living out 
of that jurisdiction, and inserted other matters relat- 
ing to an account not in controversy in the mayor's 
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couit. After examination of witnesscB* tike defendant 
moved for a. procedendo, insisting; that if tlic cause 
should 1)C heard in chancery ho could not be. relieved, 
not having any bill, there, but a procedendo was re- 
fused, the bill containing other matters, not dutermi- 
luible ill the mayor’s court, and the bill could riot be 
divided, but the cause after hearing was dismissed. 
llivh V. .faques, 1 C. ('. ol. 

After a decree to account in the Kxchequer of Ches- 
ter, the defendant shall not have a certiorari bill upon 
a pretence that his witoossos and deeds are out of that 
jurisdiction. Davis v. Dama^ Hep. TempavPincli. 
452. 

Though the plaintiff is to examine and have pub- 
lication within fourteen days after the return of the 
certiorari, to prove his suggestions, and give the court 
juri.sdiction, the defendant is not at liberty to examine 
or publish any thing to disprove it, and though the de- 
fendant should examine as soon as answer, yet the de- 
positions shall not lie publishctl but in ordinary course, 
for after the plaintiff's first examination to affirm the 
jurisdiction, if the court retain the cause, both parties 
are to examine orderly to the. merits and bcuiy of the 
muse, and have publication according to the ordinary 
rules. Checkii V. Allen, Toth. \\5. Pic. pLiii.ica- 

TION. 

Ihraiise a certiorari was made with a h>ng reUir 
(skipping a ttuiu, ) a procedendo awarciol. Ashlev 
V. fi'iif/.'irr, Toth. lt)2. \'ido IVothiroffe v. Kuia»lnn, 
1 Dick. 233. ante, S. 1\ 


CoMMissiOK> see Pii. Answeu, 8. 



XXII. Commission to ascehtain Boundaries anl 
value of Lands. 

See als(t Boundaries. 

A termor having by bitnself or his unrlcr tenants, 
suffered the bmiudarius between the demised premises 
and conti;juoiis lands of his own to become confused, 
not eatitlcil, alter the expiration of the term, to a 
commission to ascertain them in opposition to the 
a.ssignec of the lessor, who then entered, and had since 
continued in possession of both, it not being shown 
that Kucli possession was impm|)erly obtained. Com- 
mission to asc^ertain boundaries only to be granted, 
when the confusion has been occasioned by the mis- 
conduct of the defendant, or those under whom he 
ebaims, and only where it is shown that they cannot 
he ascertained without the assistance of the court. 
AHUhi' V. Wanninjrton, 1 Jac. bk.W, 184. 

f^u a bill by a prebendary against his lessees, for a 
coniinissiuu to ascertain the boundaries of the pre- 
bendal lands, the prebendary is entitled to name as 
many commissioners as his lessees. Willis v. J\ir- 
kinson, 1 Swan. 9. 

Commission to ascertain and distinguish bounda- 
ries, and, if not to be distinguished, to set out the 


X\l. Charge and Disciiauc.i;. 

.SVi: Af f'oi'.NT, Vlll. 2. 

In suppojt of a charge brought in under the decree, 
two witnrsMs t xaniincd by the plaintiff '.o prove the 
ih-fi'iuhiMi's hand-writing, said that tlic) dul not Ikj- 
li<‘vc il. to he Iun liand-wiitiiig ; leave was given to 
the pliiinliff to exaiiiiiie fresit witnesses to the .Viiinc 
piiint. (imiiUiintl v, l^atsons, 2 Sim. 229. r.xA.Aio\. 

oi- WriM-.-is, 

j\ <*lur'.;c by admission ill the answer can lie dis- 
:d nily liy showing tlie application iniinediateJy 

the -I'L-lpt of the money, as omi; trausactiori, not 
by disiiui-t independent items on tin- other side of the 
aecoiiiil. Il-liin.'on v. iS'ca/i/i »/, IJt \ c.s. 583. 

\\ here a hill for an account is tiled, if dcfendtint 
set foiih ill a schedule to his answer an aceount, i 
chaining hinnsclf with sums of money, and in anollK* , 
seheiiiilc, an account of the dishursoincnts of those 
sums, he cannot dischai^ himself by the seconti 
schedule, although he would be charged on his ad- 
mission ill the first. But this pi inciph: does not apply 
to a case, where an account, furnished by a paity 
before any. suit is instituted, is produced, to ebarge 
him with the items on the debit side, for the priiiciplo 
that a party producing a doriimctit in evidence, 
makes the whole, evidence, then applies, and the 
accounting party is entitled to resort to the credit side 
ill support of his discharge. Jioardinan v« Jackmt, 

2 Ball &B. 382. 

A discharge carried in be^'a master may lie re- 
ferred for impertinence. Brtre v.Ai/niie, 2Cox, 184. 
Pic. IlEFKiif.NCE FOR Impbutinkncr. 

The court will not order a balance upon cliargc 
and discharge in the master’s oflicc, to be paid in be- 
fore the master has made his report, even upon his 
ccrtiHcaie. of the same. Fox v. Alackreth, 3 Bro. C. 
C. 45 . Account. 


Cleuk in CoiiUT, see Pn. Officeiis of 
CouiiT, 3 . 


value, npuii a bill by a prebendary against lessees of 
the prcbeiidal lands, also ownersof other lands within 
the parisli, with which the prehendai lands had be- 
come intermixed and confounded by reason of the 
unity oi possesMon. S. C. 2 .Mcr. *507. See Sfteee 
v.Crairlrr, id. 410. 

Bill by lord of the manor of W, against the lord 
of the adjoining manor of J., (who was nLo lessee of 
the manor of VV.) and against comuiissioncrs under 
;in ac t for inclosing lands within the iiianoi of J., 
alleging confusion of bouiidaiies arising out of the 
union of possession of the two luaiidr.N ; and tliat the 
defendants weic preparing in coiidunatiou togcllier, 
to set out a hon.idary of the manor of .S., wliicli would 
include lands belonging to the ruaiior of W., prayed 
a commission to set out the laud l)ing within, and 
being pari and parcel of the manor of \\'. The an* 
swer of the defendant, lord of the manor of J. set out 
boundaries, referring to perambulations made previous 
to tliu union of possession ; and, the lease having ex- 
pired since the nlimr of the- bill, and it not being es- 
tablished in evidence, that there, was any eoiifusioii of 
Imundaries occasioned by delaiilt or neglect of the 
owners J. while lessees of W., the bill was dis- 
missed with costs, as against the coniiiiis.sioneiBs but 
without costs as against the other defeiid«iut. Speer 
V. OiiictFr, id. 110. 

.lurisdiction, as to granting commission to ascertain 
iHiundarics, deduced from the writ dc ralionalilnis 
divisis, or that de peramlmUitione facieiidd. Consent, 
the ground upon which it was first exercised, then 
u])oii the application of a party, having an equitable 
claim, and no objection made ; but a court of eijuity 
will not interfere between two indc])endent proprietors, 
to force either to have his right so determined, id. t/>. 
Jurisdiction. 

The circumstance of confusion of boundaries con- 
stitutes, per ae, no ground for the interposition of the 
court, id. 418.. 

A commission to settle the boundaries of a manor, 
or of a parish, ought not to be granted by a court of 
equity, where the interests of all parties wlio may 
probably be concerned, ate not before the court. At- 
kins V. Hatton, 2 Anst. 380. Pl. Pakties. 
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Commissioners of iHimnibulation must mako & ro- 
lurn, and if they cniinot agree in making it, they may 
report specially* ibit Itei'urc they .make sueli return 
or lejkirt, tlic will not grant k new commission, 
U|)oa the allegation of their ciisagFeenicnt. Carbeny 
V. Afunseli. Veru. & .Scriv. 112. 

Tlio court will not grant a coininissioii if defend- 
ant denies he has any of plaintilf|s lands in his pos- 
session, for that would be to admit plaintiff’s title in 
general; but if defendant has admitted plaintiir's 
title, and the dispute is only about the particular 
lands, tlierc a commission is proper, lip. Ely v. 
AVnriV/i:, i'unb. 322. > * 

On a bill to settle the boundaries of a manor, it 
was decreed, that each party should give to the other 
a note of their boundaries, and that it should he tried 
in a feigned issue, and the issue being found for the 
defcmlant on the first, second;' and tliird trial, the 
defendant was not only allowed the costs of all Ulie 
trials at law, but also the costs in equity, in rc^ril 
the defendant had no bill, and the pluintilf might 
have tried it at law, witiiout coming into equity. On 
a bill of partition, po costs on either sitle. liccausc it 
is for the benefit of both parties. MflcaZ/n v. ilecAs 
i/rith, 2 1\ W. 376. S. P. I.vthiilier v. Castlcmtiiii, 
Scl. Ca. Ch. 60. IJick. 46. i’n. Costs ; 1sav£ at 
L.IW. 

In this case the court ordered the commissioners to 
amend their return of a eoiniiiisrion to ascertain the 
boundaries of a manor. Rouse v, Rarkcr, lluiib. 251. 

A bill docs not lie to settle the boundaries of a 
parisli, it being merely a question of law. M. Luke's 
V. St, Leotutnl's, 1 Bro- C. C. 40. 2 Dick. 550. 

S. (.\ nom. ]r<ov/ijr v, Hnthum, nions fully stated, 
2Anstr. 395. v. /h/Z/im, 2 Anst. 386. 

The court has never entertained bills for establish- 
ing boumiaries, Unless w heie tiie soil itself is in ques- 
tilHi, or wla-ie there might liave been a multiplicity of 
suits. The court has no power to fix tim boundaries 
of legal estates, unless some eiiuity is siiiierinduccd 
by the act of the parties, as some particular eireuin- j 
stance of fraud, or confusion, where one party has 
ploughed too r.onr t!:c otiu-r, or the like, iior has the 
court a pcjwer lo isimc ('iimmi.SNiun.s to fix hcuiidaries 
of course. It fcki' v. ( • 'ii/crx, 1 E<lcn, 331. 2 Cox, 
360. Vide Roua v. i’arker, 4 Bro. P. ('. ()60. Up. 
of Durham's cuse. 12 Vin. 268. 'I'hat tho confusion 
of boundaries do^ not per se, constitute a ground for 
the interference of the court, see Sifeer v. Craivtcr, 
2Mer.410. 418. 

^Vhcre it does not seem the fault of either par^ 
that the lands are confounded, the court diret'.ts that 
the expence of tlie roinmissioii to settle boundaries 
shall Ijc l)orne Cf]ually, though tiic inteicst of one 
])arty is less than that of tlie other ; which saves the 
greater expenoe of directing the inaNter to ascertain 
the pro()ortiouatG value. E orris v. Le Neve, 3 Atk. 
82. Pr, Costs. 

Ibough in general a person cannot compel another 
to set forth by what title, and under whom he derives 
his estate, merely because h'is lands lie next to plain- 
tiff's ; yet on a dispute as tO'boundaries, or where 
tliere is unity of possession., ||c|endant inu.st set forth in 
his answer how he is entitfed, mpecially whom he h;is 
not demurred to this part of tho bill. niov,n I 

V. Jlor-ougli, 2 Aik. 1 12. • 

A bill lies not to ascertain the bounds of a manor 
in part, unless plaintiff establish by proof what share 
he claims, lyehh v. nunks, 2 Ei\. Ab. 164, 

r/dl against land owners to establish a right of 
40/. |)cr aiiiiuin, in liuu of tithr.'s, which hy a decree 
temp. C'ur. 1. were lo \jt paid out of partjcuh'r laiid’t 
to the vicar of : decreed, a roiiiniissiou.to asrurtaiii 
|hc value of die l.Uid.. autl Ihc (iWlu;t:i' ti.UliCS, and 


what proportion of the 40/. each tenant oiiglit to pay. 
Cutkbeft V. IVestwood, Gill). Kip Bcp. 230. 


Commission of liANKRuncY, see IIankri'I'icy, VI. 


CoMMiwiON OF Lunacy, Lcnaov, IV. 
CoiaiUssiuN 10 Kxaminf, sec Pit. Kvio. 28. (/). 


XX 111. Commission of Pakjtiion. 

•Scd.4i2si) IvsTAijt, VU. — St AT. C. of, 11. 35. 

ICxcoplioos will not liu to the ictuni of commission- 
ers, in .‘i suit forpariition, on the ground of inequality 
of value in the lots.-- In all eases orimpro|M 2 r cnnduci 
in the couimtssioncrs, a niotiob must he made to sup- 
press the iT-turn. Jousy v. Tolty, 1 Sim. 136. Pic. 
Exckitions. 

Where schedule written on paper was returned 
with commission of partitiou, the plaintitf ’s clerk in 
court W .18 allowed to engross it on paichmeiit and 
file cngnissmcul, with return, in analogy to practice 
where foreign deiiosition arc I'cturueil on piqier. S.(*. 
2S. 5cS. 219. 

Mortgagee not a necessary parly to hill for parti- 
tion. wSiouu, BPiice, 518. 

Commissioners under a cominission of p.ntitii)ii, 
have no Hen on tho comimssion for their charges. 
Young V. Snlton, 2 V. X !». 365. Cu n. 

The general rule ns to costs of partition, seems to 
1)C, that as the party (‘onics into equity for his own 
conviuiieuco instead of going to law, tho rule of law 
should be adopted, and therefore no co^is should be 
given until tlie cooiniission, that the costs of issuing, 
oxccuting, and I'unliiniiiig the coiiiinission, should lie 
bjine hy the parties in p, .qMirtiuii to the value of their 
icspenive inteicsts ; and there should be no cfists of 
subseiiucnt proceeding. Jgur v. b'uirfai, 17 Ves. 
533. 658. 

And -in Jluriug v. \ush, 1 V'^. &11. 554. held the 
habit of court is not to give costs to hearing, and to 
tJividc ex|)eiice of conveyance^ and partition in pro;M)r- 
tiou to interests. 

Under commission of pttflitioil to four commission- 
ers, two dilfercnt returns were made by i‘ach two 
commissioners ; the court would nut act on either, but 
directed neW coinmissioti to five coiinnissioiiers. iVat~ 
btm V. N^yrthimlHirlaml, 11 Vcs. 153. 

ComniissioneiK making differcut fclurns, a new 
cominissjon of paitition ordered: but tho dofendauLs 
should not have excepted, but moved to siippixiss tho 
returns ; the deposit thercfiiic ordered to lie paid to 
the plainliir. Cinbet v. Daveuaut, 2iinuC, C. 252. 
Sec 6 Pri; 332. n, 

On a bill for panito, tho costs of executing the 
commission, and of sill necessary proceedings in tlio 
suit, must be |)aid by the parties in proportion to 
tlieir intcresL Calmady v . Calnu^v^ 2 Vcs. J . 568. 

(n Cornish v, Cesl, 2 Cox. 27t fiullcr J. says, it is 
perfectly settled, that each mnty pays his own costs 
on a bill of ^Kirtition, and that without reference to 
the quantity of interest that each has in the cisuite. 
And in Ifyde v, Hindly, 2 Cox, 408. the M. II. re- 
co^nisod this to lie the nilo^of the coiiit ; ihnugli he 
said, lliatf if a party entitled to forty-nine fiftieths of 
an estate were to bring the party entitled to the oihc.r 
fiftitth into court for a paitition, he sliouhl hesitate 
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much before he made^uch a defendant pay half tho 
costs. 

In Cornish v. Oest, sup. the question was, M to the 
costs of one of the parties, and it was held that they' 
must he paid by his landlord, who was the occasion of 
his Iteing brouglit before the court. 

If a bill be brought in ctpiity for a partition, there 
can be no costs given on either side, because it is an 
amicable suit, A non, 6 Vin. Ab. 332. pi. 31; it I 
l)cing for the bemefit of lioth parties to hav^'lbeir shares 
in severalty. Metcalfe v. Beckwiiht 2 P, in 

Nevis V. Lerene, Anib. 237. it is said, that MP|fiofi 
was to be at the cxpencc of both parties ; Hil'IVIr. 
Beames, (Costs. 48. n,') suggests, that this nray be 
the same case with Norrit v.i.e Nere, 3 Atk* 82. S^lld 
that, tiiough stated hf Amb. ns a case of paKitioa, it 
was a case respecting settling boundaries. 

On a bill for partition, there is no occasion to exa- 
mine witnesses before the hearings Said argueruh. 
that the cotninissioners mu examine witnesses under 
the commission ore tenuSfOT take their depositions in 
writing, as they shall'ihink lit, and found their parti- 
tion on such evidence. Meer^ v. Ld» Stourlon, 

1 Dick. 21. ^ 


• < 

XXIV. Commission of^Hkbslliun. 

Where dorendants having mod ' out all process of 
contempt fur want of aii answer, at the return of the 
commission of rebellion, cntcreil an appearance, with 
a clerk in court, paid the cuiii|s of contempt, and ul>- 
tained the usual order for time to answer ; on an 
application for an attachment against tho ^fcodants 
for not putting in their answers, the court lieM^ that 
according to tho cstablisheil practice of tho courff'^the 
dcfvjidants were cntitlod, on paying the costs of ebn- 
tcinpt, to appear and take tlie usual orders for time, 
in the same manner as if they had not been in con- 
tempt, but expressed its disupprobation of the practice. 
Jim V, Miickuii, 2 V.& J. 472. JJiit see New Orders, 
pi. 24. 

Though a commission of reludiion may l)c executed 
on a .Simdiiy, yet the chancellor said, he should much 
disappieve of such an execution uf it. unless iu cases 
of absolute neemity ; and if cxccnied in church the 
cuuit would punish the commissioners ; and they 
would have been punishable at law. Anon, Wy. Pr. 
Ueg. 131. In Ki'p, JVIUtchurcht 1 Atk. 57., it is 
held, that a commission of rebellion may be excciit<^ 
on Sunday, though it on]|y;\issucd for want of ap- 
pearance or answer. SnUllt^iY. -s ' 

lly course of court, coiihmission issues to sheriff of 
IMiddlesex only. 2 P. W, 657. n. 

Defendant refusing to produce deeds, though sum- 
iiiooed, the . common onler under the master's certi- 
ficate, for a serjeaBt-at-arms, was granted. 1 )efend ant 
kept himtelf shut up in his apartments (lining a lodger) 
except on a Sunday. A motion was then made tbr a 
commission of rebellion, but tefuied. Edwards v. 
P(W, 2 Dick. m. . ^ 

Defendant being in contempt sequestmtion for 
want of answer, put in - his attii^r, and it was then 
discovered that the comroisaton' of rebellion and sub- 
scnucot proceedings were indorsed ** at tho. suit of 
IV’ only, whereas. thsrprevions proceedings were en- 
dorsed ** at the suit of B, and others.'* On applica- 
tion to rectify tho mistake, Ld. Ch. said, detqodant 
had acquiesced by putting in his answer, and the first 
process being right, he would order it, Bennett v. 
Button, id. 135. Waiveh of Irbeo^larity, 

If defendant be taken undeip a commission oMb^ 
bon issued irregularly, he shall have his.coslsil 
V. Devercaux, 1 Vern. 269. Costs. . ‘ , 

But court will enjoin action at hw founded on sueh 


irregnraiity of process. Id, Pn, Injunct, against 
Pnofjs. AT LAWi- ■■ 

Commissioners rebellion, where it is on the 
ordinary process, only idight, but ought to take 
security, though a serjeant-atparms could not. Aliter, - 
where it is on an attachment or contempt of an oider ; 
they ought then to have the body in court at tlic re- 
turn. Jones V, Clement, Bunb, A, Baix., 
k And in a case in the exchequer, where the commis- 
sioners in a cominission issued on mesne process, 
refq^ bail, and took defendant to prison, they wero 
ordered to altciul the court with their prisoner on the 
following Wednesday. Fowell v. Watts, 1 Fowl. Ex, 
Pr. 168. Id, - 

' OpmlaissioncTs in a commission of rebellion may 
take or refuse bail at their discretion ; but if they refuse 
they ought to bring the party up witliout delay. In. a 
case where a defendant was imprisoned six weeks 
under such a commission, and bail refused, the com- 
misikmer was ordered to be committed, and to p^ 
costs. Inglet v. Vau/rhdn, 1 Cli. II. 261. 1 Dick, 7, 
8.C. S.P. Anon. Toth. 37. Id, 

Commission of rebellion issued against a party ; 
another appearing before the Gorntnissioners as tne 
p£rty, was apprehended by them, but be resisted, 
and tore the ■ commission to pieces. On motion for 
sitachment, i^r.was granted nisi', though said jwr 
Hale, C. B., t^t the aflinning liimself to be the party 
against whom they hpve the warrent, would not ex- 
cuse them in false impiisonineut.' Thui'hane^s Case, 
Hardr. 323. 

A commissioner in a commission of rebellion letting 
defendant escape, committed till ho bring in defendant, 
or pay the debt, Sacheverdi v, Sachererell, Toth. 38, 
111 a similar case coinmis.<ioncrs were onlcrcd to be 
committed till they liad paid the debt. Nelson v. 

' Yelvcrton, id. 39, 40. luiiK|LiirLAnri'y of Procksh. 

Wife taken to prison under commission of rebellion 
issued ag-iinst her and her husband, though he wai 
not bniught in to answer. Ordered to be discharged 
with Costs. li*)we v. Jieurne, Choice Ca. in Cli. 171« 
llosH. 5c WlIE. 

Defendant was apprehended under a commission of 
rebellion, when neither the attachment nor proclama- 
tion of rebellion had Ikcu entered with the register. 
Contempt discharged with costs, to^ be paid by the 
clerk in court who made ciit the commission. I/ol/ing- 
worth V. JIartling, id. 154, ' See Jfones v. Philips^ 
1P.W.657. 

Cpir.missioo of rebellion for non-payment of costs 
iasued against dnendant to J D, who appehended ' 
fate, and detlvered him to the sheriff for sate custody, 
(re his refusal to deliver him to the oimmissioncr, or 
to bring him into court, a day was given to him to do 
so, under /lain of 10/. Evans v. Ut-es, Gary, 150. 

Defendant this day made his personal appeuMce 
on a commission of rclicliion, for saving his bond to 
the commissioners in that behalf. Brown v. Derbjf, 
id.82. . 

ife.- 

XXV. Commission of Eevxew, 

^ See also titles Pl. ^ Pr. Bill op Ebvisw. 

Commission of reviews'^ matter of grace* Kca- 
nvilif V. 2 Swan. 328. 

Applirep^ for a commjiMion of review, to rehear 
a sentence of the prerogative coqrt, upon a will atHrnicd 
by the delegates, referred to the Ld.Ch., wliocerdficd 
against granting the commi^ion, on the ground that 
I Uie case did not furnish any Bach debt, wiUi reference 
to the facts, or to import points of law, as made it 
expedient to grant the commission, which is prayed of 
the grac^ and benignity of the crown, regulated by 
sound discretion, usuaUy vvithholiling it u|Hm grounds 
of public expediency! unless there are very cogent 
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icasoQS for bcIieviD'i', tliat (h^ senteuco is foun^ in 
error, in fact, or in law, or unless :the doctrines of 
' laur, upon which it is supposed to be founded, are so 

Q uestionable and important, as tir make it clearly fit 
^ lat they should he considered in the most solemn 
manner. F.tii^/t'lon v. Kini'ston, 8 Ves. 438. 

A di/Tercnt conclusion of fact upon the ^evidence, 
not a sudicient ground for the extraordinary relief of a 
conlmi^^lOll of rcvic^^. id. 471. 

'I'he prerogati\c of granting acomniifesion of review, 
is to ho exercised upon the peculiar eiicutnslanccs. 
and the importance of the cflfie. In tliis instances, a 
sentence of the court of dcluratcs setting aside a will^ 
the report of the Ld. Oh. ww against the npplicatipn, 
his lordship concurring upon theeviilcncc, tlmt tlic wiUJ 
was obtained, or an alteratioji prevented, by iinduc j 
iuHucncc, and there being nd^question of law. Upon 
this proceeding no costs are given. Kxp, 

Ves. 633. 

(hrmiiiission of review, granted upon a sentence of 
the court of delegates adinning a sentence of die |ire- 
rogativc court establishing a will. Miitthews v. Warner, 

4 Ves. 186. 

As to proceedings on commission «jf review. Goad* 
u in V. Giesler, 1 Uidg. L. S. 371. 

A commission of review is not a matter of rigl^ but 
of favour. Hill v. White, Mus. 30. 

If hve judges afe present, and two are against the 
sentence, it is no cause for a cumtnission of review, id. 

'J'lie prerogative court and codrt of delegates in 
England gave sentence in favour of a will, and like- 
wise the prerogative court in Ireland; but the dele- 
gates in Ireland reVeiaedthat sentence two yeaih after 
the English sentence ; both sides petitioned for a com- 
mission of review. Ld. (.'h. declared he would advise 
bis rnnjcsty to grant a cornnii»ioii to.fseview the sen- 
tence in Ireland, but to sU'-ju iid the commission of 
the fir-t petit ionerst till tlio>c coiuinisMoiiers had given 
sentence. Id, ib, 

A Cuiiiinii.'ion of icviow to reverse a senli-nci! givcti 
by the comt c f «h lo cates, is matter of di.M-n tion and 
not of right, and il it be a lieanl case, the ciiancillor 
will advise the cmiwu to deny it. I'l.inUiit'^ Case, 

2 1'. W.*2d'.*. Si l. ( 1 . in ('ll. 47. 

In this cy.-H*'. 1 was gi.intcd pending an 

indictment for loig» i vf a will. Ct:.\r, Sel. 

Ch.Ca. Ib. 


X \ VI. ( 'oM -u 1 1 uir/t. 

As to the cnmniitment for brerir:h of a decree. 
Ecarnes’ Ord. 6, (i. ''' 

Where oath is iiiruie of bcatin^ or aliusing a party 
serving prriccx, tvc. tiie offender on inotion to sUrid 
c.'omniilied, and no cAaminatioii. Id. 204.* 

Soon athdavil by two of scundahms or contemptu- 
ous words against court, or the piueeedinu's iheicof, the 
offender to stand comntitted on nnition, i\:c. Id. 20;>. 

A single affidavit, sufficient in such case Ul ground 
attachnient. id. 

And if contempt is confessed or proved, party to 
stand conimitUd- Id. 

For cinitempts against the orders or decrees of the 
ciiurt, an attaclurient first i|si||S on affidavit ; then the 
party is to Ije examined on interrogatori^, and his 
exaiiduatiori referred; an^lif on his exaiidljjpltiori, he 
confess his contempt, he & to lie Comfi\it&d ; if not, 
the adverse party iiiay^:xainine witnesses to prove the 
contempt, and thereupon if the coutcrnpt.^ppeoi'i ^bc 
party is to hi- (ominitled ; if not, or if the party that 
pursui:s the contempt f.iils in putting in iatf^rroeatorics 
or other prosecution, «r fails in the Broaf of the con- j 
' tonipt, the ]>arty chargerl with Uie conlc’upt is to be 
, ffl^»argc'l with ( osis. rjcame’s Ord. 34i Ord. Cli. I 
f^'f^ceffe’s Ed. 21., where it is said (in tjial | 


the practice IS to grant a conditioiiiil oi^cr j!br an attaclt- 
ment, and not an absolute onler in the first instance. 

No commitment on a foreign affidavit, as perjury 
cannot be assigned. Musgran; v. Medex, 19. Ves. 
6o2. Foulion Aifioavit. ^ 

Defendant being committed for want of answer, his 
bail under a writ ne exeat n^no, not discharged. 
Siajditton v, Peill, 19 Ves. 615. Ne exeat Regno ; 
Bail, Discmaiiof. of. 

Comparii^ of handwriting, though lately admitted 
as oviwnce, if continued by the contents of cones- 
Itortdehicb, refused in the instance of a single letter, 
for the purpose of conimilnicnt. Wade v. liroughtan, 
3 V. N B. 172. Evini N(‘R ; IIan'dwiuting. 

' For thqjnirposc of commitment under short order 
to pay uioiiey, tlie persons serving the order must 
have authority to receive the money. Tl'///;i;is v. 
Stephens, 19 Ves. 117. ALifioiifTY ; I'li. Sejivii r 
OP Mioiir (litifEa fLMi Payment. 

Commit ment ..for bi each,' of fr.Tiichisc. Krp, Car- 
penter, .Dick. 334. 

. If one be taken up on an attachment, either in pro- 
cess or in cxocutiofli aftci decree, on appcar.iiici; licforo 
the regi>itcr;- he is to he disbiiargcd, and to answer 
the interrogatories at l^ge, not in custody ; and if he 
be continued in custody, on inolion and appuaranre 
before tim. register, he will be disclnrf:cil. Danbif v. 
Ltni ftm, Prc. Ch. 110^ 1 £q. Abr. 351. pi. 3. 

in allK'aMS of commitment there must he an affi- 
davit of service. II Inlehea l v. Thotlethu aii, 3 Atk. 
618. 

A husband and wife committed. Wheallai v. St. 
John, 'J'olh. 40, 

Dcfendftiat sliiil up close in the K. II. .Vrnm/if v. 
Steioaird, in. JhiciuJant conunitted to Biidewcli. 
l*op$ V. Aeivfnon, il). .Delciulniit and his wife oun- 
inittcd ft»r iiijn-pcilorniamc of u decree, ll'alher v. 
Ardirne, ib. 


CoNDcn or Si ri. .S.c I’n. Cause, (’osno r or. 


XW’II, ^^»^•.■<E^T IN ComT. 

.^'ee Ar»irn^>i i *•' i.. — lli -.i’.. Win, 111. 3.(i/). 

— Pi!. Dll Hi 1 . 10, 

Consent of connsL‘l is to be given upon liicii own 
coiic<^>tion of tiic autheoSicity of their iiisl ructions, 
and if given is binding on client. y>dr v. Smith, 
1 J. iNu W. 673. Ami see Fnrniialx. Ihgle, 4 Russ. 
142. TiU'BAKiEis'i i.ic, post App. Cuun’-li.. 


CoNs.oi.in.niov of Cai‘sk.s, see Pn. Cause. 


CONTEMI'T. 

See rt/wpn. Costs, 10. (/). 

1. Genrrnl orders, . 

2. What eomtitntes, process, tmdt 'commitltd for. 

3. Flfecl f. 

4. Disehiirge fromt pnd effect tf discharge, 

1 . General Oilers, 

>;Cdmciujit, when wilful 'and extraordinary, may, by 
express (ihlur, be punished by close inqirisomueiii. 
Beaine's Ord. 3. 



Ponfempf, > PRAOWoe, ■ constitutes, j-c. 


Whoii |iersihUcl in» arc to be. Ibllowcd by fines, 

by. (i. 

1 If whnt cases to bo followed by a soquestrafion. Id* ‘ 
lb, l(i. 

Oil force and ill worils uiion sciving process, or on 
words of scanilal of court proved by afliduvitl party 
to stand cuminittod. Id. 34. 

( >thcr corit(unpts against orders are to lie followed 
bv uttuclnnent, exaininatii^, &c. Id. 34* 

If contempt proved %r admitted, pajR^ to be cdni- 
mitted ; if not proved, he is to be discharged; and have 
vTosts. Id. 34. 3.0. ''t}‘ ' 

'I'hosc in (‘ontcnipt cannot be heard,' except the 
cmirt suspend the contempt. Id. 35. 


Imprisonment upon contLMiipls, vdien: tadie I m a\t TucsTr.jj. 

chiirged. hi. * y. i.H a coi 


Wiiere not. Id. 

It iscouLonipt to take in c.\tK:ution, parly necessarify 
atleiidiug court. Td. 38. ^ 

I'roccss upon contempt^to l)c made into the comity 
where party prosecuted reshle^. Id, 6fl. 199i ' 

Unless ill or abuu^i.ondon. Id. 

Urosccutor to use his lK:st eiidcavoiir to OElcMitc tfie 
process, and apprehendjLho party ,, ^ 

Or to pay good crisis. Id. 

And lu.se llic bcnelil of lh(^ process ret irned. Id. 

!?«). ^ 

1 ’racer's ill cuntenipts not to isss^e nnfil aHuLivit 
/ikd. hi.iM. /. i 

Allacliiiieitl for not appearing only to issue on alH> 
davit, hi Itift. 

W hut lli.il adidnvit is to contain. 14. 

.After contempt prosecuted to iitlachmcnl, ^c., no 
coiiiniission to answer but on uioliuii, ^c., uUidavit, 
or ctlier ;jMod matter. Id. 178. 

Ml aitaclinieiUs in prois'ss to be dUcharged on 
|i.i\iii<;nt, or tender of costs, an«l tiling plea, ^'C. Id. 

J’aitv ilopaiiiiii; withoiii being cx.imincd, to stand 
com mil Led. Id, V20O. 

riicn to be c.x*C(‘uted. hi. "JHl. 

'Mh' consci,iiciu:e of his «*lc:iiinir or nut ckaiiug 
liiinscir. Id. 

In contcinpl ibr bixMch of ordci, C\c., giounded on 
ailidavit, till' iiiterriigutoric.s not to go out of order, or 
.iiildavil. Id. 20'J. 

('oiiiiiii.N.-.ioii may i>c taki-ii out to pi ovc a contempt 
ill ci.itain c:im-s. Id. 

How to lie r^vecuted. hi. 

.Si coiiiiiiixsioii 111 examine per.>oii,s in contempt wlienj IbiA A* 
.I' ed, Mck, or Wing seuaiiU, Cvc. b/. Ut)3. 

I low til be irxccuted. Id,< 

How iii.iNiers are to c©riify ronicmpls, and 'h.>Sess 
liic i:iists tlicreof. Id. 
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coi^mpt issued rr^gulSlJ^, aoi^ Witliout any breach of 
gooil faith: v. Tipton,^ I Kuss. 323. 

'J'he ordinary of tha^burt in cases of contempt 
is, that tjicrc shm;bQ,a jKminal examinatioh of the 
fiarty. Farqtiharsmi v. haifhur, 1 'J’urn. R. 197 
'riic dei'endnnt may be aitcnded liy coiiwl upon 
his examination Wfore the rna^itcr. Id. ih. 

. Revocation of the authoritv of an aihitrator, the 
submission to wlioiM! award liilts been marie a rule of 
coiiit, is a cpnleirtpt.' Ilarrtmrl v. Ihtmdtotlunt, 1 ./ac. 
^VVy.nSH. Aiihitration, Awahii. 

UMitht tnistco ri fusin'g, onlcied to convey by a 
•.given flay : and if [le .atill icrc.ycd, plantilf to move 
tliat he stand cuminitlcd' unless cause. Jii llecch. 


contempt of the great seal for a petitioning 
.creditor to strike a docKel nt the in^tanf'c of a solicitor 
^ who undertakes to prove the art of hankuipte.y, and 
io guarantee , him against any lixjMmces, he may he 
p^t to by isa^g the r:OTritni'<>ioii, and llic court, 
therefore, wilFmot, upon the petition of such a creditor, 
tax tlic soHrator’.s bill of costs. WUaon, Buck, 

30(5; R.\NhcY. (•'»MMi‘‘'‘if)\ ; Sofiicrrou it (.'‘i.jknt; 

*r.lXATI%).V OF Co'-l'.. 

' Persons \ iolating an order are entitled to the. bcncht 
of (hd fact, that llic order ought not to have been 
made. ' ilreifay v. Y7mc/.r/*, 3 Swan. 516. 

Creditor proceeding a gain.sU executor at l aw after 
notice of decree account, is so far cmninitting a 
contempt that, u|i)^ applictUinri for iir,uu('titin, the 
rmuit will refuse hiyi the co.sts of the ruither procecd- 
in-.;s at law, and the costs of the application. Cunr v. 
liiurm r, 3 Mad, 456.. DxuTolk oi t’ut n. j l*ii. 1 )k- 

CRIl, 111 Vtllil'NT. 

After an order ha ih^ tivalion of u .solicitoi's bill, 
stayiiil' procc^u.'> a: 1 iw till tliC^epott, the solicitor 
having died botorc. iho icport, and no moasiiro'' hav* 
ifiL^ bcin t ikcn li.M continuing the MSat’i.n, his admi- 
nixii.itiix p.orcfding at law against the client, was 
In l.l not :ii hive committed a contempt. Ifiwidiich 
v. Ilonl.litriit 1 Svi^n. 60. Ohokii idmw Ibio- 

CM DIM .". *■!' 


prcuous to injunction to smy process nT 


*2, n litit. coH^itnleSf proc-^s tind vommltlnl for. 

Urocess of eonluinpt may he lesinncd at the pmiil 
.it which it had been oeO.re clcare<I. '1 1 1 iciu i.d ( >id. 
3 April, 10*28. 

Process of contempt to lie maih: out in llu* piopcr 
county wlioic the parly is ix-stJent, and the pro.se('utor 
to endeavour to procure the liiVt aiul prcccdc^pniccs.s 
to Im* cveculed, or else to pay ^sts. (ieiicral Onl. 
17 \ovemhcr. I (’. R.65. Bede's Ord. ('h. 60. 

Hcfcnd.inl comniilled for tiipaidi of an injiiiietioii 
.lib;!' iioth'i! of it.s having been obtained, altlioiigh the 
order for the iiijuuetiQiji had not Wen served. 1 <fe.vr- 
dttn V. /bi$r, ^i.lac. 9t\V, ‘264. ]n.tii\C'ii(in, Iihkacii 
“I ; l*ic. Aonci-:. 

Although a ieferehc6 to ntbitratioii is made under 
an order of the coufI, either party may revoke the 
authority of tiie arbitrator before the a^anl is made ; 
hnt it is a high contempt si> do. Ihii (gi tty. Wel^. 

1 iSmi. H14. Auiutha roil. 

’I’he court will not interfere to mdieive partial ttpim 
(lie terms of their paying the cobls fiom process of 

VOL. 11. 
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verdn*t in i jcctnicnt, plalntitf at law hail la.xcd costs, 
and obt.i;n(.d wLi» of posses.aon, it in a breicli of in- 
jniiction to sin mil attaciimcut lor go>ts ; hat injunc- 
tion being im pi opcriy -'Obtained. Ld. ('!i. would not 
coninui lor conicm[ii. l*urtwolim y. K’. /ft, 3iMer. 
110. In.uxmiii.x ii) si'av Pi:i>i.i'riiiM.s -itI-aw, 

yj*. ij, 

^yoiiiiniiiDerii Wr coiitciupi in as.ianiti:!.'. the deputy 
Utosseni’.cr in di-chap^.* of hi" diii\. / ilwi v. Iluhna- 
rnck'i 1 Mir. 36‘". .Mi"srNf. mi. 

\boUivc ciiiic.iMiai toma'-'N a w.inl "f the oouit 
a coii’eniyl. Il’i' / r \. Yoil'', I!) \ os. lol. W .\iii> 
• o t’ovilT. 

lViilic> con'vr < d. in t!ic mai'iiacc ol u male inlant 
ward til theco.nt alti. ".din.; b\ oiiler, the. clergyman, 
.ippi-aring c\i idp:iii-l, was dischargi'd with costs out 
of puckiK from inl'ani’s esi.ile. riu: others ordered to 
attend tlie master on an iMipiiiy, whetlior the marriage 
by false iiiiiues was valiil ; and, upon tlie rcjiort, a 
•suit for nullity of inaiii ige at the expenee of thb 
infant's estate was ontoicd, and all parties were re- 
strained by injuiictioii froni^^all i iitoi eon i so, personal, 
by eoircRjtoj|l(lenco. or olhciw'ise^ with tlm infant. 
Id. ih. WAki) Ol' 

Scivii'oof All processes 1 hie ndo»l to bring pArtyMiitu 
contenipt sbonld be jici-suiial if porisiblc. In \vhiir(:a.se 
pvi'.sonal service dispensed with. 11 eittm v. Faulkner , 
2 Price 2. J*u. Si uvicE ov Ounn'ii. 

.Motion to commit upou a fourth iusnlTIcient answor 
refused, the phudkilf not having a report of the in- 
sntlicicnry ol' such fourth answer, though 'be defend- 
aiuriiad lik’d a fifth apswer; C'i'i/>i v. K/-* i"., CVop. 
262i ^'Pii. Ui.i «>ui- ov. IssuviicitNCY i>i’ Axi'wiii, 
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^>04 Contempt^ 

Defendant maj be broug^ht to bar of court for con- I 
tempt in not answering any day in term. Wilmi v. | 
Bott, 1 Price, 62. * 

Defendant broiiglit to bar of court for contempt in 
not answ'ering, Ijcing an infant. Court, on suggestion 
thereof, will assign hi in a guardian, and discharge 
him. Id. ih. Infant ; Pn. Guaiioian, Affoint- 

WENT OF. 

Distinction upon contempt by marriage of a ward 
of court ; a person of no property, whose only object 
is the fortune, is not permitted to touch it, and the 
whole is put in settlement ; otherwise, when the hus- 
band of equal rank and fortenc makes an eipiivalent 
settlement. Pall v. Coutts, 1 V. li, 303. Wabd 
OF Counr; SET'n.EMEWT by Cbunr. ® 

Onler that defendant, a prisoner in Newgate under 
sentence for forgery, being biought up for want of 
answer, sliould be turned over to the Fleet, and then 
carried back to Newgate with his cause. Mm v. 
Brown, 1 y. fit B. 78. PnisoNrn. 

Obstructing a messenger in the execution of his 
warrant is a contempt of tlic groat seal. Kj/>. Poge, 

1 Kose, 1. Bamcty. ; OnsinrciNo OrFiceits. 

As to contumacious obstruction of messenger in 
bankruptcy how far contempt. See ICip. Page, 17 Ves. 
59. 7/i. 9 

A purchaser may be committed for diaolieying an 
onler to pay in his mosey. Lansdown v.' lllderton, 14 
Ves. 512. Payment into Coent ^ Vend.& Purch. 

Bankrupt having escaped from prison, was retaken 
by the gaoler upon his return from examination, sur- 
rendering to the commissioners under the lord chan* 
ccllor** ordef, giving him liberty to surrender after the 
time prescribed by tlie statute : not discharged, nor is 
the act a contempt. Kj/i. Jrfuhson, 14 \es, 36. 
BaNKCY, PniVII.EfiF. FROM AuitlST. 

('ontempt by breach of injunction by persons who 
W'cre present in court during the nuition. though ab- 
sent when the ordei was pronounee«i. Jltaru v. '/’iir- 
mmir, 14Ves. 13G. Tnjunc., Breai ii oi . 

The practice of personal service as a foundation for 
rocess of contempt, (lls|>ensed with, where the party 
as had notice, as up'in Inung in court on making a 
short order for executu<:i oi’a deciee. Rider v. Kidder, 

12 \ t!s. 20*2. S,, P, |)t' MutnifiHle De Mannt' 

vitle, id. 203. Pn. Sf.hvk f ; Pit. XoTirK. 

Gommitrnent in the jurisdiction of lunacy for a con- 
tempt, by the publication of n pamplilet; ignorance of 
the contents will not excuse the printer. Fip. Junes, 

13 Ves. 237, 

After a joint answer by hu>band and wife and 
amendment of bill, the husband going abroad, the 
wife being a material party cannot be brought into 
contempt without an order to answer separately. 
Tarleton v. 10 Ves. 442. Pic. Answer ; 

Ht.’KD. & Wifi:. 

An answer clearly evasive on the face of it, and no 
reason assigned for it, is to Ih* considered a contempt. 
Thomas v, Lethinidfie, 9 Ves, 403. Pi., Answer. 

It is contempt to disturb sequestrator in poasession ; 
if setiuestration is executed, a judgment creditor, 
though prior, can only chiini to be cxainiucd pro inters 
resse sui), if not executed he may take execution. 
Angel V. Smith, 9 \'es. 336. ^Ecju kstration j J uik;- 
MKvr Ckbiuioks. 

'1 he person to whprn costs where aw^ed in the 
matter of a bankrupt, brought an actm at law, 
founded on a written undertaking to pay these costs, 
recovered iiulgmeni and levied tho money j . ordered to 
acknowledge satisfaction on the judgment to n fund 
the money, an*l to pay the costs to the defeodanis at 
law with the costs of this application. In mre. Ijillon, 

2Scho.fit L. 110. A 

l^Tho messenger umler a commission of hankniptcy 
was put out of possession of property on boa id a snip, 
by Ihreateniog to throw him overfioard, the parties 


also using mntemptuous language : onlered to give 
security for answering the hunkrupPs interests. An 
indemnity given against the couscipicnccs of a coii- 
tompt, involves the party giving it. Ihp, Dixon, 
8 V'es. 104. IVIessknger. 

Solicitor arrested in his return from attending the 
master, discharged in the original action and subse- 
quent detainers ; the proper course is an order upon 
ail the plaintiffs to discharge him. Kip. T.edwudi, 
8 Ves. 598. > Piiivilkob vhom Arrest; Attknd- 
ANc.B BKFOus Masikii. 

The^urt will commit a party guilty of an act of 
violence in the register’s office, as a contempt. Exp, 
Burrows, 8 Ves. 535. 

A bankrupt, pending his examination, is protected 
from an arrest, made by virtue ofaii attachinent issued 
for a contempt in nut lodging money in court, pur- 
suant to a dcctce ; though the form of the process be 
criminal, yet if it issue to compel payment of a debt, 
it is an arrest, under the afot. 1 1 fit 12 Geo. 3. c. 8. 
s. 2B. In mre, McWilliams, 1 Scho. fic L. 16.9. 

BaNKCY. PniVli.EGK FROM AhR|U1T. 

Proceeding on bail bond in JMarahalsca court, as- 
signed according to practice of that court to one of its 
officers, is not a proceeding against a prohibition re- 
straining the original action, so as to incur a contempt. 

I Ji'Cm'n V. Hiirris, 7 Ves. 251. 1 ’r. Puuiiiiijtion to 
! MAnsiiALSKA Covnr, Breach or. 

Person attending commissioners of bankruptcy under 
sutiiiiums, is privileged from arrest ; ordcnul, that 
parties arresting him and who had lo(lge<l detainers 
against him having notice, should discharge him : the 
attorney having undertaken to indemnify the officers 
and they acting therer>n, held guilty of contempt, ami 
ordered to pav all costs out of pocket. 'I'tie chancellor 
also inti mate J, tliat a crcilitor attending to prove ilebt, 
though not under suiiimons, is privileged. Kip, 
7 Ves. 312. Pankcy. rHivii.tc:E ihom 
Ahekst ; Bankcv. An i:nd\nck on (.'ommis.’Iuner.*>. 

Upon the marriage of a female, wanl of the court in 
Gueru'ey, all parties concerned were ordered to at- 
tend, and tlio liu>band tvus committed and restrained 
from receiving her vi.rits; she also consented to quit 
her residence witii a frieii'l of her husband ; under an 
intimation from the court that she woulil likewise be 
compelleij so to do : the hiiahniid, after some time, 
was permitted to propt^e a settlement, but the Ltl. 
(Miancellor refused to diM-haigu him on his undertaking 
to execute the selllemcat. Bathurst v. Murray, 
8 Ves. 74. 

The master having rei>orfo4 the marriage in Guern- 
sey to be invalid, the coiiil.4iiected another marriage 
by banns. S» C. 

l<{Mm the clandestine marriage of a female waul of 
court, and a .settlement afterwards proposed, Ld. 
Chancellor would nut admit a provision for children 
of a second marriage by way of ah^lufo settlement, 
but only a |H>wer to the wife to charge by way of 
appointment to each ciiild, a shan not exceeding the 
share of each child, by the first marriage. The court 
allowofl tho husband to have some part of the iiu'ome 
independent during coverture, but the wife having, by 
the )>roposcd settleiillpt, a power of appointment in 
case of uo ehildrenr. jiuid tlie busbamrs surviving the 
liiiutaiiori in default of appointment, was directed to 
he to her next of kin, exclusive of her husband. 8. C. 
Kt vide Stephens y. Sawge, 1 Ves. J. 154. Ward 

OF (JfirilT ; SF.-riLhMKNTk(Y Gouht. 

In case of w'ard of murt, marriage in fact is suffi- 
cient to ground contempt. Salles v, Suvignon, 6 Ves. 
672. Ward of Couhi, Mariiiagk of. 

S'^questration will issue against defendant for con- 
tebipt, ill not putting in examination to interrogatories 
before master. Lupton v. ilesroU, 1 S. fic 8. 274. 
Pr. Seqvbsthatiok. 
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also of not producinf^ papers. Tri^g v. Trigg, 
id. ill. (n.) S. P. Deiillen^s, GaU, id. ib. 

Plaintiff, in his return from attending a motion 
against him in the cause, was arrested, and a detainer 
lodged against him in iinothcr action ; he was dis* 
charged from both : the court examining parties per- 
sonally, not by aflidavit. liramley v. Holland, 
5 Vcs. 2. pR. Pkivii.ege from A rrkht. 

Upon a marriage with a ward of ^le court under 
gross circumstances, a proposal for a settlement of t he 
wife's fortune, giving the husband, in the of his 
surviving her. a life interest, was rcjccted».^d the 
court refused even to pa]f out of the at cumulation, liis 
debts, chiefly contracted in tlic maintciiunce of his wife 
and children. Chaaaing v. Pamomige, 5 Vcs. 15.' 
Waiioof Coout ; ;§kiti.kaik.vi oy ('ocrt. 

Upon a proposal for a sf'ttleinent under a commit- 
ment for marrying a ward of the court, a power was 
directed to be inserted, enabling the wife to settle the 
interest of a moiety of her foitune upon any future 
husband for life, the humnd, on undertaking by his 
counsel to execute .the settlcinent, was discharged. 
Winch y, Jameit, 4Ves. 3df). Pii. Contemi't ; Djs- 
CIIAUriK. 

'NVlieie order nhi for sequestration' is obtained 
against a privileged person, he is not in ccuitempt un- 
less In* neglects to obey tlic order nisi. -S, luUhrtnh ^ 
J.d. Donegal, 3 Ansi. (>47. SK^uhSiii \-.iON; Picj- 

vn.Er.i:. 

Wliero a party is taken after he lias obtained an in- 
junction, but before notice given of it, the detaining 
him aftei notice is no contempt. Willis v. Danid, 

1 A list. 36. Arhist; Ph, Injinc tion. 

A waiver of irregularity in proc<^^s hy appearance 
does not relate back, so as to bring the tiefeiidant into 
contcnijit for hot apprjnriiig in tiinr:. Ilohinstm v. 
Ans/i, I Anst. 7ti. Waivim; f*i«. /\ ppf. \ ii 

It is no! till* practice to nulcr a paity to l*c com- 
mitted as a close prisoner for non-payinenl of money. 
Ctil! V. ^f<l^ti^nn', 4 Ibo. (’. 

.fudgnient in error for want <d' an original wiit 
(there h iving 1 k;cii a pi titinii and onlei at the rolls 
for one to issue, but the order not served) the de- 
fendants ordeied to eoiisr'iit 1<» set it aside, but a com- 
initineiit for contempt in rntr:ring it up, refused. 
I’rngrre v. .htnas, *2 Pro. ('. C*. 141. 

IVrsoiial atleiiilaiice of a peison rtinning off with, 
ami niarryirig a ward of the I’ourt dispensed with, on 
olferiiig to go liefore lie: iiia>:er and settle. Green v. 
VrilzIeCf Aiiibl. (><)2. Pn. A n i no \\( r, in (Jock r. 

It is a cuiiteiii|it to marry a waid ol the court wit; 
out leave, though the faUlur of the. infant he living. 
Jiiitler V, Fireman, AmblL'IlOI. \ki> of Court. 

Ihililisher of advcrrisenieiit as to piocerslings in 
court, eoiiimiltei] for a <*ontempt ; hut discharged on 
hissulunissioii and full disclosure. J/iiifi.'2 \ es. 

S. (J. 2 Dick. 7J»5. 

Contempt towards commissioners of gn*at seal, 
punisliabhi by great seal. Commissioners ej' Charituhle. 
Uses y. J ticks, lykk.fi]. 

Party having knowledge of iiijuiiclion, though not 
scaled, and proemling at l?w, is guilty of ^eoiilempt. 
Fnit'd y. Pallet, Dick. 1 16. 

Contempt in marrying ward^c. is of mininal iia- 
tuic, therefore defcmlant in Ml^alsea for debt eaiinot 
Imi charged in custody, but must be bioiight Imforc 
court hy halieas corpus. Jimndon v. Anight, Dick. 
160. 

Defendant in contem^ and in custody must be 
handed over to Fleet before. set^ueslialioii can issue. 
Kinseit V. Yardleif, Dick. 265. 

Arrest under chancellor’s warmut for contempt of 
' court, good on Sunday. Whitchurch, 1 Atk. 

55. Sunday. ^ 

Though contemptuous words were spoken of a sub* 
poena, and the person serving is scvcially beaten ; 


yet as these facts were proved by the oath of a single 
person only,^Ul0 court would not, in the first instance, 
order the party to- stand committed, but maile a rule 
upon him to shew caused why he should not stand 
committed. Anon, 3 Atk. 219. I’n. Uvid. 

In all cases of commitment for contempt there 
must be an affidavit of service. Whitehead v. thistle- 
thwaite, 3 Atk. 619. 

Where a person attends a cause to w'liieh he is a 
defendant, and had notice of the decree by being pre- 
sent when it was pronounced ; if he does any act in 
contravention of it, he is guilty of a contempt, and 
liable to 1)0 committed to the Fleet. Skip v. llar- 
Wflod, id. 564. 

Afler thu plaintiff at law had obtained judgment 
^^inst P, and an award of execution on the srire 
facias, to revive a judgment ; V obtains an injunction 
on the common terms of giving a release of errors, 
and afterwards brings a writ of error in the excliequcr 
chamber : this is a breach of tin: order, and a con- 
tempt of the court. But the release iiaving been 
given twelve years previously to the nioliun, the court 
would nut consider it as a contempt, but directed only 
that th*e proceedings on the writ of error should 1)C 
stayed. /I //oa. id. 208. 

'the couit of etjuity has no cognizance of a libel, 
unless it i» a .contempt by being an abuse of their pio- 
coedings. Amou, 2 Atk. 469. Lihi-l ; .k-uisiuc- 

TION. 

There arc three kinds of contempt — scandali/mg 
the court, abusing paitics, and prejudicing mankind 
before a cause is heard. Id, *171. 

Pr.iitiog ail order for the s»ppointnieni«)f a receiver, 
a recital of the material facts in the cause rele- 
vant to tlic order, and dispersing it amuiigsi the 
ten:iiits, is not a r niiteiupt, though such a practice not 
apprised of. Bilker v. Jlnrl, id. 488. 

Ld. Ilardwicke said the giving away a ward of 
coiJit at her mairiage, as the father, though in »l an 
c-;^cMtial thing, yel is a cercinoiiy always required, 
and he tiieietore committed the person who did it. 
More V. More, id, 158, Waro of (.’oi'ui'. 

In m-iki: ]M*isons liable to a contempt, llicy must 
l)c coiH’i nicd in the original roiitrivaiici;, and be ap- 
pii/cd of lici being a ward of court. Ib, 

The clcigyi -.m not apjKaiing to have been con- 
cerned ill the contrivance of this wrongful act, is not 
guilty of contt;n)])t. of court.,' It*. 

Definidaot brought upon alins plurics hnhens corpus 
for contempt in. not answering bill taken pro confesso, 
Vtfw V. Farkinson, 9 Mml. 266. J*u. Bii.l, riio 
yoMFsso; 1*H. I'liocrss. 

V\ hero a submission to an award has been made a 
rule of com I, it is a contempt of that court, to dis- 
I putt* tlw; order, unless they can shew partiality, cor- 
i ruptioii, or misbch.ix iour in the aibiiralors, l.ingtmd 
y. Croneher, 2 Atk. 396. Awakh. 

l\» 1)1 ing :i ilefcndaiU into l onliinpt in an order of 
la\aliun, ;i ropy and llie repori ot the sum at which 
the bil(,.is taxed, must be lull at his house. Murphep 
V. Ilulderston, id. 114. 

A minister of a parish picveuting an order for a 
defendant's appearance, being published pursuant to 
the 5 (j. 2. c. 25., ho* is punisliable for a contempt. 
linrtoii V. Miitiheics, ib. .■ 

J.Qna(a;.couiiiiission kept back for several years, 
and not^Acil upon, is a eontf^pt, and will be dis- 
niisseil with costs. Anon, id. 52\ iiqNAcT» Co.u mis- 
sion OF. 

Husband coinpelliug wife to answer by menaces, it 
is a contempt. fJjp. Halsam, uU jo. 

Habeas corpus for contempt ; ' high bailiff dis- 
charged dcfciMiit under insolvent act : hi^h bailiff 
committed for rantcmpti Kendal v. Baron, Dick. 89« 

Marrying an infant ward of the court, is a con- 
tempt, iliough the parlies concerned in such mariiage 
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had no notice that the infant was a waul of the eourt- 
Jlerberi's Cafe, 3 I*. W. lit). Ward of (.'olht; 
iVoTlCF. 

Acts of the court as the coininitincnt of a ward- 
ship, and in a cause de^nding to be taken notice of 
by every one at his peril. hLih, 

Suin ;4 tlie bail below pendin*; a writ of error in 
parliament, is a contempt and breach of privilege. 
'I'ln’o^morlon V. Church, 1 P. VV. 685. Wnrr of 

Khhoti. 

Ailvcrtisement inserted in the public prints, that 
wlioever shall discover and make Ic^al proof of the 
marriage in ipiostioii, shall have lt)0/. reward : ad- 
judged a contempt of the cotirt, and the party pto- 
curin^ it committed as tending to pcijurv. /W v- 
Sui'licreri'l, id. ti75. 

Order of comiuitmcnt for contempt ; defendant not 
found, scipiest ration issued ; return iiiilla Ihwa ; lilicrty 
given to execute above wairant. D^ardan v. IlaUeu, 
Dick. 31. 

If one marries a lunatic, who is under the care of 
the conimiltee of the court, this is a contempt for 
which the i^erson marrying may be committed, and 
marriage is no supersedeas of the commit ment so as 
to take him or her out of tlio custody of the coin- 
mittcc. Mrs, Ash's case, I'rec. Chan- 203. Lu,xa- 
ric, MARniAGK or. 1 

AVhere a man i.s to iH-rfect his answer upon interro- 
gatories, or to be examined for a contempt, although 
the rule of court be that lie shall be examined in four 
days or stand committed yet if the party be in the 
country he sliall have a commission to take hi.s ex- 
amination. Anon, 1 Vein. 187. I*n. Cum. ir* j.\' 

AMINK. DeKIAOVNT ON Im I,UUO(. \ rOIlTl S. 

'J’liough a paity may revoke a submission to law, 
made a rule of court, yet the couit will legard it a 
ct)nterapt, and issue an attachment. JImIe v. Pettit, 

1 Ch. ('a. 185. S.C. 2 Frcem. 133. Awaud. 

So, if the award differs from the submission, it is 
void both at law and in (quity. Id. Akuiikaiion 
AM) Aw'MIU, llfXOCA'IlON OfSuBMJ&MON. 

Process of conleinpi cannot issue agniiist a peer. 
Pheasiuit \. P}n'ns.tnt, *2 \'ent. 3-12. Viiu. 

A prosecutor in.iv take out a Oniiiniis.'.iori fo prove a 
contempt, and t!:e c<mtcmiioi' can naTiie but one 
cominissionei , \\c. cannot examine witm:.s>cs ; but 
may cio>s-cxauiir!e the piu.-ecutois ; hut ihe court, on 
application, will give him leave to examine witnesses 
to some special points. Auxm, Afoi. 312. 

An attachment being taken out against the de- 
fendant in Ireland ; since he could not he examined 
ill person to the contempt, a coI!Jmi^^i<)r^ was granted 
into Ireland to examine him. Aium. id. 85. Pii. 
Com. to i;xamin£ l*Aii'rv Dkii.mjam, 

All proce.ssof contcmpl rnn.^.l i^'n^ out in course to 
a sf:rjeant at arms before an injuncsii.ii c;r writ oJ .:s- 
sistance, to put the party in p(i> session uinlrr a decree. 
Cctttihles V. Foyle, I C. U. 178. J*n. ^'i.kji.ani .\t 
Arms. 

One w'itness sutriciont to prove a contempt. Sands 
V. Knighton, Tolli. 41. 

Upon an ordinary contempt, a commissum was 
had by the plaintiff, who uroved the «*onlcmpt, posi- 
lividy by one witness. The defendant alhged i lie- 
process was by mistake sinvcd on a wioug^ pei-’.on, 
and prayed a cominisuon to examine to it, and it was 
granted. Hammond v. >^heUey, 2 C. C. lOO. Pn. 
Kviiikncf. 

A party ordered to be examiiiwl touching lji.> con- 
tempt. IJuricy v. Harvey, 2 C. C. 82. 

Though an injunction be irri:gularly obtained, '.i 
ought to he olM;yed, or the party a in contcjiipt. 
Wwduard v. Aing, 2 C. (J. 203.*7*«rti/igt«rt v. 
JPooth, 3 Mcr. 149. Pn. UjuNr., Unr.vf.ji oj. 

Ihere^anlic no contempt without beivicc of tlic 


efiect of. 

suhpfrna. Thomson v. PashirrUl, 3 f. K. 215. Pic. 
Sunm-\A, Seiivk e of. . 

All attachment for words against the court, uttered 
upon service of an order. n'lf/nnu v. IVilhamf 
3(:.H. 41. 

contempt for disolicdience of an order, unless 
the party is served W'itli a writ of eveciition of it. 
JfoWMr V. Peacock, 3 C. 11. 22. Pn. Sekvick of 
D itont. 

Att.ichincntagai list defendant, and subpcjcna against 
one maltreating olheer serving writ on ilefuiidaiit. 
AW V. rt'csC, I'iiiy, 38. 

Defendant appeal ing gratis, attachment being out, 
w'as coiiiiiiitted. I Hr hers v. Stilmnn, id. 41. 

Defendant's attorney onlered to stay proceedings at 
law. Defendant proeeeds and gels jiulgnieiit. In- 
junction grantcil to biiiig inoiiey levied into court, 
and defendant to answer contempt. Sc^eivickv. Red- 
man, id. 44. 

A man Committed for terrifying a witness, about to 
be examined. Pahtd^e v. Patrid^e, 'l oth. 40. 


3. Pfret of. 

Defendant demurring afic-r process of contempt is- 
sued, demuiier oulcrod ofl'fde. Mellor v. IlitU, 2 S. 
& S. 321., DhMtititi-at ; l*u. Takim; I’i.iivdinos 
on Ficr.. 

Dcfimdanls in contempt for want of answer, an in- 
junction having been granted till answer, an* not in a 
sitinitioii to make any application to court to cut down 
or dissolve the injunction, bcfoie answer put in. 
M*Callnm v. Beale, 10 Jbice, I3i». 

Defendant being in conienqit for want of answer, 
puts in one., and o’lilains order for discliargo, upon 
payment or tender of of contempt: cosu ten- 
dered, but nut aceept'.d. Answer execpted to, and 
referred, and, after w.iir.ints lo proc;ecd before master, 
defendant submits to exi\;>iions; pl:iiiitifl' did not 
proceed iinmcdlnli ly on former eonteiiqit, but Wiiitcd 
for answer to e,\cc])tions. Held, defendant entitled 
lo order for lime to answer c.vceptIons. Cur v. 
Champneys, 0 Mad, *2')2 VVaivj.i: ; Pn. Kxri e- 
'i.o.Na ; Pii.TiMi. ID Asswr.ii K\ci,eiiDNs, 

l*arty in coiiteinpl obtaining an onler for eominis- 
sion lo take “ plea, answer, or dcniiincr,’* may put in 
a pica. Barber V. Ciau'.diaa , (> Mad. 284. (.'om- 

Pi.i A. 

Under a deciee to account made upon taking llic 
kill pro cofi fes..o against a deieiidanl who has appcartid 
hut not unswoK il, he cannot aUend the master with- 
out the leave of the court; Hut leave to attend given, 
and the scijuestralion discharged, ujioii payment of 
llie costs of llio contempt of tin; suit. /A'l/u v. Ileun, 

1 .lac, 49. Pit. An iMiAM i. l•.I■;^o^F. Masieii ; l*ii, 
Di 1 i;ri., I'lio C.'om i.sm». 

An altachiiieiit sealed before, though not executed 
till after, a pail\ is in contciii|)t, is irregular. Frowd 
V. f-au'inire. I .lac. At \V. 557, ^ 

Defeiiilanl in contempt for want of answer, may, 
without consent, move for a coinriiissioii to take same. 
Maiau-arinf' v, IVilding, 3 Mad. 41, l*iu Cum.m. 
ID 'I VM. AnSW'!-.!!. 

fqHM'ial iiijuiiction distress will be granted 

before answei'f if defendant is in contempt for not an- 
sw'eiiiig. lleming V. Kmnss, 1 Price, 385. Di.s'jJtLF.s 
FOK iti.N'i ; Pit. Injunc.. Spucial. 

Mortgagor, defendant to a bill of foreclosure, being 
ill contempt, cannot obtain the reference, on motion, 
under the stat. 7 (.ieo. 3. c. 20. Hewill v. M*Cartney, 
13 Vcs. 550. iMoicjcj AOK, Stat. C. of ; Ri-ffui ncf. 

One defendant may obtain the usual onler to speed 
the cause, by motion to dismiss for want of i»rosw:cu- 
tioii, though the other defendant stands out process of 
contempt, and it can be of no use to go lo a hearing 
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witliout him. .imirt. Vcs. r>12. Pit. Si»i-i iiin». 
(’aVsk. 

(ii'.niiriil rule, ih:U pii it ios* must cic'ir ihoir contempt 
Ixilbrc tlicv can lie hi iinl. Ptur/p.s v. 9 Vcs. 

172. Bcamii’s Orel. Ur». 

A ileinurrcr i»i:iy In* mit in after the time for an- 
swering is out, pioviilcA a process of contenint has 
not issued ngainsl the defendant. AbwciVn/ v.WardtT, 

2 Cox. 2Gtt. Pit. DfiAlUltUEH WHEN POT IN'. 

Injunction nisi not dissolved by putting in answer, 
unless ctjsl.s of contempt he paitl. I (oil y^J)arnetf, 
Dick. 289. 

Where tiefendant prevents phiintiiT lejoining by 
standing out processes of contempt, plaintiff is en- 
titled to exiiniimi dtt heoc nAc. Ctucnu v. Alliill, 
Dick. :ir>5. 

Defendant in contempt for want of answer, puts m 
insufficient one, plaintiff may go on with process 
when* be left o|f. lironifivld v. ChicUeslt rt Dick. 37ff. 

Defendant, biifore priiying lime to answer, or Ixung 
in contempt, restrained from selling diamonds. Ton- 
nins V. Trout, Dick. .*387. 

On quistiuu whether defendant could be lieard 1 k> 
forc his contempts were cleaied, thou;^h he oftereil to 
lay all plaintiff's demand**., ord«.*red, that he shouhl 
iriiig be foi-e master, inincip.il, iiitciesl. nlensts, snd 
then be at lilierty to move to (lisehar‘.e . ^iieNtraiioii. 
/.</. Wrtniniit v. OilitiUliiton, *2 Ibo. P.L-. ‘27(i. iMo- 

■I ION lO |iIS<-fl.\TUiI'. Sr.QUFSI BATHiV. 

Upon a decree Ibr payment of money, after a writ 
of e.xeeiition, and an alt.iclimeiit returned, coiiit re- 
fu.sedtu pive leave to defcndanl to be examined, iiide.ss 
he gave si'eurily to abide tint doeree. Ilojyrr v. (toper, 

2 Verii. .Ml. ‘Pii. Dm hi e ; J’li. K\ \u. or Def. o.\ 

I Nil HUIH; NTOIIIFS. 

One of 1 1 10 defendants is in l ontonipt, and stamU 
out to ii se(|Ucxlration, and tlu' eausi* is licaol against 
the oIIht defendants; yet In* may eornc in and au- 
.swer, ami tin; cause m.iv be lie.ird again as to bim. 
I*liillii.s V l)L of linrk, T N'erii. 228 . 

If till! defendant is in contempt for not answciing, 
and, on motion, ho obtains time to answer, if it be 
nut expressly onlereil that all eonlempts in tlie mean 
time shall lie .staid, the plaintiff may go on and pro- 
secute the defendant for liot an.swerin;'.. . hion, 1 Verii- 
104. I'll. OlMil-ll rOK riMK Id 

A paity maymoM} to di.sebaige an order, though 
be is III contempt for not ol)c\iiig it. Jli/I v. //i»W, 
iMo.s. 268. Pu. OiiJii n, Ois« n 'in.j: or. 

4. l)isrlutr>:r f'liDn, and effvvt of dischnri^c. 

Persons in custody for Cpntempt of romts of equity 
for nun-payment of money or costs, sliall be entitled 
to the beiiefil of the insolvent acts. 49 0. 3. c. 0. 
s. 1. l\.soi,VKVf Dkiviohs. 

A party who has taken the heiiefit of the insolvent 
aet is entitled to be discharged from cu.sliMly without 
payment of costs of ronlempt cleared previously, such | 
costs having lM*en included in his seheiiule of debts. 
Kritm V. illLnois, 1 Al'Clel. 677. Pu. Costs ok 

(■■ONTI MI* r. 

Coiiteiiipl for uanl of answer, may, after answer 
is filed, he discharged by waiver on tlic part of plain- 
tiff. Ilotkina \\ Idoifd, I S. 393. Waixkii; 
A.n'.swku. 

The defendant is nol to he discliargcil out of eus- 
lody upon the master’s report of the siitlicieiicy of bis 
examination, till the plaintiff lias seen the examina- 
tion. Fartjuliiirsoti V. holfonr, 1 'rum. ix. 11. 2U2. 

Dcfcudanl, to clear liis contempt, luusi nol only 
tender costs, but must obtain order to discharge con- 
tempt. Ormi V. Thoinpsim, IS. iv S. 121. Pn. 
(3os’i-s. 

Whero person lias been in custoily for any given 
lime under aftachiiietil for contempt in disolieying 
injuDclioti, lie may be discharged, if the portion ol 


Ids imprisonment, be .shown to be commerfsurate 
with degree of offence, on payment of costs of con- 
tempt, though it be opjioapa by plaintiff. Adlard v. 
Sniiih, f) Pri. 321. 

Party in custody for contempt in disolicdicnce of 
process of court, will not lie discharged without un- 
dertaking not to bring action for arrest, when by bis 
own devise the process li.Td been served inpoim. ot 
fact mi another person of the same name. (Hand v. 
liulldaf, id. 34. 

When defendant is in custody for a contempt in 
not putting in an answer, and he puts in one which 
plain tiff accepts, jdaintiff cannot recover costs under 
processor contempt^ and semhlchc loses them. Const 
V, Kims, 1 Mad. 630. Co.'-ts; Waivlh. 

The iiiipiication to discharge must he to the court of 
which the piocecdirig is a contempt. J.ist's rase, 

2 V. At 13. 374. Piiivii.Kor. i iio.m AiiiirsT. 

Defendant in custody uinlc.* an attachment, and a 
inesscjnger orderctl, dischargcil on putting in his 'an- 
swer; but on exceptions alloweil ilic phiintiff, not 
having acreiited the cost^, lesumcs tbe process wltens 
it stopped ; if costs were acceptijd, he begins again. 
Costs on motion against siiltled practice. Jiill v. 
Turner, 2 V. & J3. 37‘2. Pn. Cnsis. 

I?y accepting answer, immediate liglit of costs 
under process of contempt arc waivcil. •’Soiilh v, TUo- 
field, id. 100. J*ii. Costs ; Waivmi. 

Punishment for contempt in marrying ward of 
court is ili'crcliouary, and not dispensed v.ifli from 
leiigtli of time. Uule as to settlement. Toll v. t'initrs, 

1 V. Ac 1 j. 292. LkMiTii OK Time. 

Defendant in custoily, for want of bis examination, 
discliarged immediately on putting it in ; but if on re- 
ference, it proves insatii<‘ii*nt, the plaintill not having 
accepted the costs, may jirocecd from the last process. 
Jtoniis \. Hark, 18 \ es, 287. Pk» Puockss ; Pu. 
C’OM^. 

Defendant taken uiwn the process for want of 
an answer, on putting in an answer is cntillcd to be 
discliargoil without waiting for tlie report that it is 
siitlicicnt. Il’ii/crs v. Taplor, l(i\cs. 4l8. Pu. 
Answiu. 

I '1 hough generally a paity ciinimt be beard until 
lie has cleared his contempt, a step takni by the 
other jjartv waives the contempt for all jnirpose.s, 
except the ’right to costs in the cause, not to he ob- 
laiiicil by process of contempt. Ai'ccjilain o of llio 
answer, thciefure, a waiver of the contempt . I«»i the 
]iurp:)..e of enabling the defendant to dismiss the bill 
for want of proserulion, A/ioit. 16 Ves. 1<4. Pu. 
An.«»wiu ; Pu. Pmi.i., Dismissm. of ; W aiviu. 

Defeiulaiil having pul in three insullicieiit answers 
in custody for want of fourth, is intilled to discharge 
on tiling <91' fourth answer. Tulfrnr hinjoltursini, 

I S. S. 12. Aim. 1 Turn. U- 181. 

IWiUy V. linilru, U Ws. 161. Pn. Answi u. 

I 'poll a proposal tor a selilemeiit nnder a comimt- 
mcni for iiifirrying a Avnnl of the couii, a power was 
diiecleil to he iu^el•tl.■d enabling the wife to settle in- 
terest of a moiety of lier fortune upon any iulure hus- 
iKind for life, llifi husband, on iinderUking by bis 
eonnsel to exc<!ute the scttlemenl, was disebarged, 
ll'iorlt V. James, 4 Vcs. 386. Pu. Conti.mpi ; 
W A If i) m- Coi: ur ; Si rnr. „ , , 

liigen^l llio amendment of .a bill puts an end 
to all process of eontempt for want of an answer, and 
the court will not allow a phrintiff to amend without 
mejudiiHJ to a swiuesliation, iiolwithslaiiding he un- 
dertakes nol to require, any answer to the amenil- 
iiuuits. Spmoiids V. Us. Cumherland, 2 Cox, 411. 

Aaiinoaiint, JtfQUJSvn avion. 

Dcrciidaiil iiilfcontcmpt discharged on putting in 
an answ’er anil depositing the ulniosl sum to which 
costs would amount, subject |£» taxation. 

V. Martyii, 4 Jirqb C. C. 296 
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Order that tlio master may proceed on exceptions 
to an answer p'li in by a person in custody for want 
of an answor r/c itie in Uiifmi but the defendant cannot 
Ihs (ietained in imstotly, and the bills of costs must be 
delivered immediately. U'ullop v. Jiroirn, 4 Bro. 
C. ('. p-2. 

An insullicient answer does not entitle defendants 
to bo discliai^Gd from process of contempt, id. 223. 

( « ). A NSW F ){ , 1 NSr Fl U. 1 1 NT. 

’J'lieie must be a reference to the master for apn^^HT 
scttkiueiit, before ctnncnipLIur inarryin^.^ a waixl of 
court can be cloarod. Stempf v. Siru^^e, 1 \'es. J, 
154 . \V vHjj OF Court ; 1 *r, Rfituhnci- ; Skitle- 
mi;nt nv Couiit. 

Jistalc ordered to be sold for debts ; mo!iev raised 
under sctpicst I ation paid into court, though cuntcinpl 

cleared. v. Bennett ^ 1 Ves. J. 81). Pit. J*ay- 

MF.NT INTO Court; 1 *m. Shouesi uaiion. 

Defendant, in custody ft»r want of fuller answer, 
puttinir it in, will be dfschaiged on paying the costs 
of tlic contempt. If that answer or any further one 
proves to be in^ulliciciit, llie plaintin'iiiay resume the 
process where it left off. Child v. Biaintm, 2 V'es. 
tin, S. 1*. /I, ion, 1 Cli. Ca. 238. Ld. Ahrr^arennu 
V. Lji. Ahergavennu, Kcl. 5 . J*n. Insufficifn*;'- of 
Answer. 

Aflidavits of defendant’s illness and inability to 
put in answer are adiiii'.sible evidence on which to 
ground applieatiuii to discharge process of contempt 
and receive answer, though the suit be instituted in 
i relaud and the affidavits swoin in Kngland. And 
though a decree has been taken pro tumjesso in con- 
sctpience of contempt. fienaoii v. Venwn, 3 Bro. 
P. C. 626. J*M. Kvini N( F. 

Where defendant is in c<mt(:iupt, and puls in in- 
sufficient answer, and plaintiff accepts costs, contempt 
is waived ; and to resume contempt, process must 
issue t/c Ko.'r) Irom its commenccinent. Otherwise if 
costs had not been accepted. UaUtwHl v. Grainger , 

1 B(|. Ab, 3.51, Waiver. 

The defendant is in contempt tO a scijcant at arms, 
for not aii.swering, arid then puts in an insnffifient 
answer. It the pl.iimiirs <’Icjk in court accepts the 
i!osls, it purges tin' l•l)r^telU]Jl ; but if the Ci»sl>» Ik; not 
accepted, the pliiiiitiff iiuiy go on in his process of 
contempt v\li<;re lie left off for a fuillicr answer. 
^AnnnrlW W. 481. 

A general act of pardon, though with an exception 
of contempts, stands to pardon cmilempts in mairying 
infant wards of a court of coiiitN. Phipps v. Angle- ' 
sea, 1 P. W. 696. Pauijii.n. 

Witness unable to tiavel diM^haigcd of contempt. 
More V. JVereham, Cary, 99, 

The defendant commitied to the Fleet for not jior- 
forming a decree and a ipiestration, and die pbiiii- 
tiff put in possession of the liinds, shall not lu; dis* 
charged till the land.s are iis.^uied to the plaintiff, or 
money and damages satisfied. 1‘virqinan v. Denham, 
1 C. h. 152. 

If the contempt be pardoned, the defendant is 
rectus in curia, and may proceed as if no process had 
issued. Awmu 1 C. C. 238. 

An attachment after a decree for dismission is in 
nature of an execution at law, and a general pardon 
may pardon the eonteiupl but not the debt. Barham 
V. Dannett, Ucp. Tf.li'ineli, 253. J, 

Contempt dischaiged by a general pardon. Anon, 
IC.C. 238. 


XXIX. CoriF-s. 

See also Pn, BvinF.Nr;4K5. 

Copitf in charKcry shall contain fifteen lines. 
Beamed Ord. 39, 108, 186. 


How to be written. /J. 80. 108. 186. 

J low* to be subscribed.'- '!(/. 30. 108. 186. 241, 

Of pleading, not to be made before they arc hied, 
‘and the hand of six clerk put to them. Id. 110. 140. 
186. 240. 

Not to be made of depositions or answers, until re- 
turned to six clerk, &tc. Id, 111. 

Not to lie delivered, &c. until signed by the proper 
offiriM*. Id, 240. 

Nor close copy made, until office cony ])aid for. Id, 

Nor used, unless under hand of proper officer. 

Id. 241. 

Kxception. fd, 

W hen signed by six clerk, he is to write thereon 
the date, number of slicets, and subscribe same. Id, 

No ropy of di‘positions to be used, not under hand 
of proper officer. Id. 301. 

No ropies of records or proceedings in other courts 
to Ik; entered as read on hearing in chancery, unless 
such copies be first proved ip open court as exhibits on 
such hearings, in consequence of an order made in 
that lielialf. Ord, Ch. //r/.27tb June, 1800. 0’Keeefc’s 
Kd. 89. 

Defendant, sued as executor, admitted to have cer- 
tain accounts. \c. in his hands, which he was ordered 
to tlepsil for plaintiff's insjKK;tion. Afterwards a re- 
ference was direc.led for taking tire accounts, to make 
out which, defendant applied to be allowed to take 
copies of the accounts, which' was refiLsed at the office, 
unless he w'ould pay for office ropies : 1 leld, on inotinii, 
that he was entitled to this liberty as his right. Gahbit 
V. CurendUh, 2 Anst. .546. 

Application for a copy of intcrrogalorios relating to 
a contempt, denied. llVk/r Coj^per Co, v. Moore, 
I Dick. 335. 


XXX. (.!ohTS, 

See also Bwm y. XIII. 9. ; XV'^II, 6.— Pu. Anirr- 
AiF.vr iV lihMVon, 2.(f/).— P h. Am aciimi.ni, ID. 
— Stai. (’. OF, 11. 1(». — Vino. N: J'um ii. Mil. 

1. Generali u, 

2 . Ilo't' lost. 

((/) flenernllp. 

(b) Hu fraud. 

(^c) Hu tender of deunind. 

3. Apportionment and roniribation. 

4. Prom lihatJUTid, 

5. Payment and tender, when necessrtrif, 

and effirl of, 

6. Security for. 

7. Selling off'. 

8. When stayed by appeal, 

9. Turation. 

{a) Generally, 

(h ) of iaiat^ of costs, 

(c) Bjeci of, ^nd of easts not Itehig 

taxed, and of appeal, rehearing 
and revivor for, 

(d) Wfcere itarty shall pay taxed costs, 

Or ottUy fixed cifsts, 

(e) Whether costs in cause, or extra 

costs, 

(/) Allowances beyond taxed costs, and 
of costs, whether as between 
party and party, or attorney 
and clieat, 

10. hi cases of — on suits for — or hy or to, 
(a) Abandonment after notice to apjfear, 

Sic. 

(h) Account, 

(fi) Ammdment. 



CotU, PRACTICE, XXX. generally. 90S> 


(fi) Appeal, 

(e) Atiiimeyi^Gehcial ntui Crowji, 

( /') liankrupt insolvent, 

(fr) l^nnk of V.iifrland, 

(h) liillt dimhsal. ttf, \ 

(i) Cause standing over, or struck out \ 
of paper, 

j ) Charitii, 

k) Commissioners of bankrupt, ^ 
(/) Contempt, 

(ot) Creditm's, 

(n) Cross cause, 

ii) J)ecree for admiustrainhn of assets, 
p) Demurrer or plea allowed, submit* 
ted to, or twerruled, or ordered 
to stand for answer, 

(#y) Discoierp, 

(r) Dower, 

(.«) Rierntors, trustees, committees, SiC, 

(t) Ercejjifions ulloifed or overruled, 

(u) Heir at law, 

(v) Husband and wife, 

(«») Incumbraiu'ers, mortgagors and 

mortgagees, equitable and legal. 
Infant, pr, ami, and guardian, 
(y) Insufficiency ifamurr, 

(a) Interpleader, 

(flrt) Irregularity of process, * 

(bb) Issue at law, 

(rc) Lunacy, 

(<i{/) Parties improperly joined, or served 
with notice, Sjc, 
ee) Pauper, 

jf) Peipvtnating testimony and com* 
mission to euimine, 

(ffc) Proof of debts bejorc master, 

(/i/i) lleceirvr. 

{ii) Heview, 
i.ii) ^olivilor, 

(kk) Sjiecijic perjonnanee and sales Jndi* 
cial, 

{U) WUtu'ss, 

1. Oeaerally, 

Solicitor for two defundants will not l)e allowed 
separato costs of answer for each, unless properly in- 
ciiind. ‘27lli ( iciicral Ord. 3d AjiriJ, 1H28. 

Kvory warrant for uttcuilaiu’o licforc tlic master 
sluill lK^ {)crc‘ni|)tory« and solicitor not attending, shall 
be disallowed liisfec, oratUiiidingnioretliunone ho. 
it shall he incrca.so(l in proportion. 5Ulh General 
Ord. Ib, ^ 

Where two counsel are proper, the costs of retainer 
to 1)0 allowed, though both he of outer bar. 33d 
General Ord. Ih, 

Sworn cleiks and waiting clerks shall only receive 
fees when they attend and their attend.ince is neces- 
sary.^ 37tli Ge utaii Ord. lb, 

\Vliere a plaitH, by the present practice of the 
court may obtain that relief by petition, for which a 
supplemi'iital bill was formerly necessary, and prefers 
the latter course, the supplemental bill is not dennur- 
rablej but the proceeding will be taken into consitle- 
ration on the (piestion of costs. ' Davies v, Williams, 
1 Sim. 5. Pi., Demurheii ; Pl. Suitlkaii'ktai. 
Bii.l. 

'J'hu costs of doenmentary evidence not read, nor 
entered as read, were disallowed. St nart \,(i reenall, 
1 M'Clel. 705. 8. C. 13 Price, 755. Pn. Kvi- 

»£NCE. 

Devisee cannot retain his own debt in priority to 
costs. Lowues V, Stotherd, 1 S. & S. 4(jl . Devisee ; 
Hetainer. 

Krasiires in answer and in jurat, and alterations in 
commission do uot luruisli ground for taking answer 


off fde. Motion refused without costs. Gwynn v. 
Bodmer, 9 Price, 320. Pit. Answkji, Krasuhk in ; 
Pfl. TaKINO Pl.EAUlNOS 01-P PlT.K. 

Although, in a charity case, the proper relief may be 
grauted, though not prayed for, yet the state of the 
record is to be considered With reference to the ({ucs> 
tion of costs. An, Gen, v. Hartley, 2 Jac. & W. 
370. CiiAniTY. 

The answer of a peer upon his protestation of lio- 
Dour may be lead on the question of costs. Dawson 
V, Kills, 1 Jac. Ac W. 524. Kvidenck ; Peek. 

In creditor’s suit, the {f^aintifT’s solicitor having re- 
fused to attend the aceountant-general with master’s 
report, unless a contribution was made to him of one 
shilling in the pound. On motion, he lieing ordered 
to attend on payment to him of the fee of six shillings 
and eight jiciice for attendance with each creditor, and 
his claim disallowed, the costs thereof were allowed 
to such as had tendered him the six shillings and eight 
])CDce, but not otherwise. Shortley v. .Selby, 5 Mad. 
448. ’rEvnEn. * 

Assignees who are brought before the court upon 
supplemental hill may be liable to costs of wliole suit, 
fl7iitcn)/i/> V. Mincbin, 5 Mad. 91. Assigneks*, Pn. 
Sl'FPLI-TWfcNTAL BlLU 

’*'hcrc there is great doubt in a question, costs will 
not follow the decree. Dearden v. Ld, Byron, 8 
Price, 4G5. 

Where plaintiff’s bill in equity is ancillary to his 
legal title, and he fails at law, though defendant he- 
niditcd by hill, plaintiff must pay costs in equity. 
Mvurick V. Whishau'; 4 Mad. 272. 

ilight of defendants under a decree reserving costs, 
to a continued representation of all the original plaintiffs, 
(thougii not neccssaiy parties,) as a security. Black* 
burn V, Jepson, 3 Swan. 138. Pl. Paoties. 

[ Answer, though not evidence in cause, may be read 
I as to costs. Howell v. George, 1 Mad. 13. Evi- 
dj-nck; Answi II. 

Protci’iioii of commissioners of bankruptcy to bank- 
rupt from arrest granted at a private meeting on the 
application of the bankrupt, the day after he was 
serveil with notice, and before tlie first public meet- 
ing, good order on the plaintiff in the action to dis- 
rhaige the bankiupt, and the officer to pay tiiet*ost.s. 
Kxp. llWc/, 18 Ves. 1. S. (’. 1 Hose, 13. C, 46. 

BaNKCY., Plllvn.l.GE FROM .\rREST. 

No general rule as to costs, the court must be go- 
verned by circumstances. Skirrett v. Athy, 1 Ball 
^.B. 435. 

Costs in equity in the discretion of the court, upon 
the circumstances not following the event by a positive 
rule, as at law, though primd facie that is the course, 
ami circumstances must be brought forwanl by the 
party wIiQ fails. In this instance, a bill by avendorfor a 
specific performance the report hoingagainst the title, the 
bill was dismissed with costs upon tlie circumstances, 
the purchaser having taken possession at tlic instance 
of the vendor nqiiesenting the title to be perfect, 
though pi>sscssioii taken generally is of \veignt as to 
costs. The court looks at the answer upon a ques- 
tion of costs. 1'anconcerr. Bliss, 1 1 Ves. 458i 

Costs are entirely in disci'clion of court. Bromley 
v. Holland, 7 Ves. 28. 

Defendant ordered to deposit books in the hands of 
the deputy reineinbrancer for inspection of other par- 
ly, and afterwards ordered to account, in doing wnicb. 
he must refer to these Irooks, js not obliged to pay the 
fees of the office in taking copies. Gahbitt y. Cai^n* 
dish, 2Anst. 547. Pn, Kvidence. 

After decree for debt and costs, attachments may 
be taken out for each separately. Frazer v. T/ioAiirti, 
2 Anst. 380. 4ii. Pn. Attachment. 

A sum certain given for costs where small, iri/d- 
ing V. 1Ti7r/ii)g, 4 Bro. C. C. 100. 

Exceptions arc not regularly taken to th#inastet’s 



\.usiSf (jLiuraliy • I'llACTICE, XXX. how lost, Srcp 


report for obsts only, but shoiiM In'- by petition. Vitt 
V. Miickrftht 3 Ibo. I>«1. I'r. iArti'iiciNs T(i 

M VSTFIl’s 111 roi: i' ; I'lt. |*i 1 1 i idN. 

A mailo ;i V. iii. ^ivinjr Ins personal C'^tale to his 
rive infant cliihiion by his iiisl wife ; he siftciwards 
marries a si r.wi.l wifo, by wlnnn he had one child, who 
died si'ou afie: his biilli ; on the death of A, the cxe- 
rutor.s jlt. .i;p!.ed to piuve the will, but wlio opposed 
by the wiiUnv on the vrn nud that the will was levoMd 
by the second inania-.n* ; a decil v. as tben evt eiited. 
by wlileh tJu* wito .lunv I on ctMtain rottS’deialioiis to 
pt'rinit the will to be poive^ 'I'he w iiiou havinof iiiar- 
rietl a second husband , tlwy ibeii l»!ll m this 
court to set a*idc the tlecil, as liavine been obtained 
by fraud or siirpiize, and to have the a^s^;t^ adminis- 
tered, a> in tlie case of an iutestaey. I his couit di- 
rected the parties to pioceoil in the preiocativo court, 
and lescrved turther directions. 'I'he pivrocatiM! c»>urt 
decideil in favour of the will. The plainiilf appealed 
to the delt j:.;tcs, hut afterwards aijrced to aha^(.hln the 
appt'al on payment of ‘^OOL 'I his court then dirtcteil 
the accounts ol the ]K'vs,inal estate, Notwith- 
standing tile plaintiifs failed in seuiu,: a>i le the will, 
yet a>, in any easi’, itwa< tucc'i'aiy that the accounts 
should he taken in this couit. t!n‘ pl.iintitFs had their 
costs out of the fund. v. 2<'.ox. 

161 . 

Application for eosls rrhiM'd, there lieiii'i no bill in 
court. Kip. Kroa^rs, J)i. k. 634. 

Jlill di>mi>scj, costs piven a;;iiiijst oiu; defendant, 
and plaiiniri’ to p.av otl.er derendanUs thetr>. i i nc't v. 
IJnrrh, Itl. fia i, 

Seiiu&stratiou impn^perly eviviiu- 1 ; theicfMf<-, though 
bill to be taken pyi* »•!.»</<'>. », ami x.jjui sn.in;i> to ac. 
count, co>t^ wt::e reserved .'.e;.d!y. U.^tirr v. 
11 aU'rhf;/!^ id. 33o. 

Cosis in tfjuity :ue. dU r< lion .ry, and ii%(n to thf 
time ot ti:e d<;cf I'e at law, w/vea .//ic- */,» t ct 
and wait until t!i«. final iuii'.:iii..!jt.. , , v. L\ ,<u r 
2 Atk. 40'». 

Uemurrei .»\t .'lah.d, and Co-.ts paid. Ou 
injL', dctnurti i nlloued; cost.-, to lie n funded. D.l: 

J):- N. N,t, S. ('. 1 \ es. li. 2 \'es. 
IfM). J)lML’r.!lI. 

\ olunlary r* • ,..e i. a j.nrty to his opj-.oni.nl iiot to 
defiat th'j ejeik m r .i rt of Ids Hen i,.r If the 

suit had enut,d in ^<.;i , i- lr toi a leasou- 

able ennsideratio's paid. :• wo- jl.! Inve he.-n olherwi:»c, 
An.m. 2 Ves. 26. Ui i - ; ', 0 .. cv 

it is conscience aiid rota*!', .Oirhiiritv which difee.ts 
the court in pivin- . /• v, /.c«- 

t/io//, 2 Atk.5;32. 

C.-OTnniissioiicis 01 r iiiiitiiai' ■ii'-< ' h.v.e no p<iw'<.Tuii- 
•!er 13 c. 4. to ;i\.: rn^., h.,i this couit can ilo 

it. V, 2 *\!k. i'jfl. ( ■; vitiTVj* 

As it may a''(:elf;j,.|_,. 1 '.. » ij,, i,.vuit p'.sipijjj#;, 

the coic iileiasion of oisls ilil 1 ( .,11 ,■ ... i,.,, V j,,.,,, 

the master, Snii-horoui^h v. Hnri./H, 2 Atk. 1)1, 
I'lair.tirt' may apply lor c.. -..hf-, .h-*, ndant.pive', 

unncce.v*:iiy liouble in cjinvin:. n d.-r ue into exicn- 
tion. /f/. 

fn couity as Wt'oll as at hiw', fn! low the justice 

of the cfemanri, ilnh-in v. httf'tiu, 2 Ati*. 1 1;;. 

Kvcmplary costs fii.->usfid. v, liru,>-hif„t 

2 Atk. 43. 

lA'croc for necessarily follows a decree for 

K. L < ’«///;;. v. Kki>ie.i, 2 ibii. 
i*C.dd2. S. J\ <iiin*ni.-n V. I Vfe*. | 

^Sohcitor brill;.'* :i hdi hr his ri cs ; plea of statute 
ic, that tiie pi imtilf had not hi’t bill, tfoo*! 

. A..rri> V. } Vern. ;il2. I'l.. I'm \ ; 

uerron ,v .MriNan itK oj^in 1 . oi- ( o* 

A bill Im' bir.ijirhf for holint^s f»,..s or.iv, if 
or buxine:,, done in thi'i court: and .^0 it r„;,y wbcrc 

ti'iMuc-* I-, '.oi,c 1 1, ^loi.iliiT foiiji, ii -I lo 


aiuitUcr demand ibade by phiintiir in this couit. /^mc• 
V. 77n.nic//i//. I VcfdL2tt3. 2(:h.Ca. 163. S.C. 
Soi . iSl Cl I. 

Billet served, and no bill in court, costs award- 
cil. Kurit^r V. Co/ciimii, (’ary, 100. C<«ofc v. leaker, 
id. 83. 

(hists allow'cd for want of bill, though billet lost. 
id. 107. /Jour If V, Stouckt iti. 109. 

\o costs alloivv'd on dVclaimcr. Hmd v. iiau'stcadf 
id. ini). 

Costs allowed, dcfeiul.int liein^v on conmiis.sioTi of 
IclicUiott, Miu-^nn V. (h ,*1 id. ib. 

('ivt" for bant of bill, /‘lo-sc/ix v. lliU\u'dt id. 76. 

(AMs piM'M '.iL. iin:.l phiiiititt' and clerk -who made 
process iHifoic bill in court, (•arficshin v. Ih'ndu'elt, 
id. 33. 

Suhjvvna scivt-d at suit of persons unknown, and 
no bill in court : serxci pays costs, dntuf. id. 64. 

IMaintitricquiring; duiendant to apjn'ar, shewing no 
wiit and no bill ii{ court, pays twenty shillings costs. 

Sut‘r> V. id. 68, 

IVfciuiant appears, no bill in court, subpena is 
lost by him, tlieiefore no coNts, hut .altaelniu'iit is 
stayed. Purru v. Afiu'-jui/, id. 69. Seil. vid. id. 74. 

Costs for wan! of bill, fiiri/ v. Onrin-ii, id. 69. 

(‘osts to soli( ilor of dcfenilant, on allulavit of being 
serveil with }iroc<\s$, and of defendant's iinpitency to 
a'teiid, no' bill licing in court, allowed against pUintitl. 
iiiidl.arv. i^r. sf «/(/:, id. 72. 

('o>ts for want of bill, upon showing writ, but not 
dernering it. Spmnm v. P/ujioi/iy, id. 72. 

Costs for want of bill, though sulipijcna lost, yet al- 
lowed. Alftkif/tt V. iil. 74, *Sfcil vid. 

Pun If V, .Morgi/ii, ill, (>9. 

2. y/cir lod. 

fa) (it‘!irril!n. 

(6) Jiu t'rnd. 

(c) lip li'u/lt.r •/ lii mtnid, tVc. 

(ill (if until Ilf, 

Wlicic plaintiM ’s ^oliciloi, with notice, suflers ilc- 
fendunt to s-aiMy pi.iintitf s d‘’mand, wiihoiil taking 
cHcctual senility foi p.i\iii(;ul of his Costs, the couit 
will not sulfcr him to pioi'ecd in suit against ilcfoiul- 
aiit for if Co\<‘i v of iht.-in. Morui v, Coi'/.r, I M'Cltl. 
211. S. (’. l.j l*ii. 437. Sill., cv C.i.n Nr, l.iKN. 

It chiiin nt phiiiiiilf in tithe suit be. l:ir>;cr than he 
can .supiHMl, the couit will 'give costs against him for 
•the, excess, uj» to rill: time of his giving nutree of ab.in- 
ditiiiiig any part of the exce>sivc demand made by 
the bill, V. ibuwM/ii/f, 13l’ri.609. S. C. 

! M‘Clcl.;}J7. 

tMiji clion tor want of parties not Inring taken till 
lii*:iiing, defend lilt ilin:.* not gel his costs. Ciu/rt v, 

J S, iV S. Klf). I'l.. I’akIII-S. 

I lie iricvsi.ri'jei h.iviii'j defendant in cuslfwly under 
an allathiiient, .iml having afteiTg|fds let him go at 
huge upun his uiiib.i taking to pj!|^liu costs, cannot 
ISM- the process to compel payment. Jetikint y.Sundvi, 
I. lac. 233. J'i(. -Mi.ssi voiift. 

V\ here defendant Ls in custody for contempt in not 
putting in an answer, iitid he puts in one which plain- 
till accepts, plaintiff cannot, under jirocess of con* 
tcriipt. icf-over costs; and semble, he loses them. 
('•«//'» wl ’ Mrrt , I Alad..6.30. Waivmi ; (.'ovikmct. 

Afi costs whcic the caveat was not iinrc-asonabk*. 
Kip . Ktn ^ I V . iV r»,67. 1‘atknt ; Cavh vt, 

.Nor where ijiu-si ion hiirly raised. Slnins v. AW- 

m's 1 V, cv n. 8. 

Costs not given on :» motion, uiilcss mentioned in 
the. notice. A/uiiu v. A'b/g, 18 Ves. 297. I'u. No- 
nrh (j| !\]otio.v. 

Tiill by representatives of annuitant for arrears, 
bumghi iwciiiy-iwo yean after death of annuitant, 
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(Vismissed with costs. Stiwlbmni , 2 .itk. 

71. Annmty, Aiuii:ARH|gu : 

Where bfnul snt aside arapaiiist puhli<: policy, at 
suit of the fmrticf.ps criinini>, no costs arc given ; 
serus, where at suit of an innocent party. Deheuhum 
V. <>.r, 1 Ves. 277. l5o\n AfsAivsT i'Ubuc Pomcy. 

If an obligee will put in a bad answer, and insist 
on nioic than what is really due, he shall lose his 
costs in e({uity, thoii';li entitled to them at law. tW- 
tr^tnl V. Diifliahl, d Atk. 65/3. <)iii.h:oh ii;i i;. 

If a defendant disclaims generally, and the plain- 
tiff’ replies to her answer, and si. i ves her with a suli- 
prena to rejoin, she is entitled to have cost.t against 
him for the vexation. WilUmns v. t Aur^jvUuu- ^ 3 Atk. 
582. 1*11, Vi s a I ION'. 

The master, to whom it was icferred, reported the 
proceedings under u eominission for examination of 
witnesses irregular ; on exceptions, the eoiirt thought 
them regular, and allowed, the exce|Hions, ami the 
parly who sneei^eded had his costs of the application. 
1i<l. II. diiscliarged the order for costs, Ijccausc the 
plaintiff's was not a vexatious priH^ecding ; hut in tiic 
master’s opinion, well founded ; and the rule is not 
to give costs, but where no just giuiind appears for 
the piocee.ling. .l/nni. 3 Atk. 2 /{.'i. 

Where there has been no demand for, orpavinenl 
of leril for thirty years, defendant will not he made to 
pay costs in eijitity. Anon. 2 Atk. I t. • 

Where dcfcndiint will not admit a gene, i ri :ht, 
but puts plaintiff to proof of it, ho shall ^ay costs of 
suit. Trinit u Uouin v. HmU, 2 Jbo. 1*. C. .‘IBJb 

On decree for titlies, and repoil of only 9.s. due, yet 
party entitled to his costs. GrifUth v. J.eiris, 2 llio. 
1*. C. tU7. 

Di'fendunt does not lose his costs by appearing vo- 
lunUrily. /liiir/jec v. <»r///>, Dick. 38. 

Costs not always to follow the event of thn cause, 
as where, though money "as found duOilp the defend- 
ant upon account, yet il ap;x*anng to bo mu(‘h less 
than h.id heem claimed by the defendatrt’s answer ; in 
that case the defendant was allowed no costs. Aft, 
(mi/. V. fliYcn’s' ('him//. 1 I*. \V.37(i. 

In all suits whcie, at the he.iiing it "hall appear 
plaintiff had not jirob.ible canM- 4»f ^nif, defendant 
shall have tlie iitnu.M ei)>tN. rii'anie's Oid. 24. 

If replication is not filed iK lbrt! siilipirna to icjoin 
is returnable, defendant to li.ivo en>t'.. (•/. I(f9. 

A defendant endeavouring to gel the plaiiitilV to 
enmo to an agieeint'iit with him, to take a very small 
sum of money in satistaetioti of .ill his interest in the 
('.state, is a reason for making him pay eosts of suu. 
At'fin/ vAhhornCt Ikun. 345). 

I*lainti8'suing tor thirteen different sjM.i ies of titlics, 
pioved but one, yet the court rlei reed eost> gciUTally. 
.Nw/f/i V. iU«n-grtrt, llun. 335. liul see reporlci’s note, 
hi. i/>. Tmir.s. 


A creditor bein^JHpcrl to rocoiivcy, on payment 
of what was due (^HF^tate in the cst Indies, 
ipiircd by an unconrSftnlluus use of legal process, was 
deprived of costs siibsc(|uent to the payment of money 
into court. lA. Cramtoivn y, Johnston, 5 Ves. 277. 
DkIIY. & CllKl). 

Apothecary agreed to give Ids patient fifty guineas 
to receive Kve hundred, or an annuilv of one hundred, 
if he should survive a year, which he did ; bill against 
executors dismissed, as plaintiff could not. succeed at 
law, but without costs, on account of the money 
actually advanced, which iniisl have been repaid u^mn 
a bill to set aside the agreement. Priest In v. ITi/- 
khtson, 1 Ves. «l. 214. Tuachi.t. 

No costs to any party claiming umlcr a contract 
not meritorious, even thougii recovered U(K>n ; not 


even to a trustee. Colman v. Sorrell, I Ves. J. 55. 

Dm:OS, VOLl/NTilllV. 

In ease of a gross fraud, tlic court will give costs to 
Ihj ascertained by the pace's own oatli. Ihfcr v. ’ 
Tiimewetl, 2 Verti. 123. 2 112. S.C. Frauh. 

(c) TvHthr nf Demand. 

The eosts of a suit for payment of a legacy which 
the exe.-ulorand residuary legatee had offered to pay, 
orderoii to come «iul of "the testator's general estate, 
hecauM! the ex«'Cutor had uualifii il liis offer to pay, by 
a restiiction which he InuTbo liglit to impose. WaL* 
ter V. PnUn, l Husk. .375. Kmik. 

Wheie (hdeiuluil in a tithe c/.u>e s«.*ls up a modus, 
and is der-iiou.s of protecting liiinv If from costs, he 
should move for an order that pl.uiitllf iwccpt sums 
admitted due by answer, or |iioi:u;d at peril trf costs ; 
and court will notice the tenii-.r l>y minute. The 
motiim may be made williont notice or ]>ayment of 
money into court. v. W. ./I'w, 9 I'li. 211. 

Moiiirs ; Tiiiii-i; I’li. J*-\v nr. imm Ci . 

Answer staling tender before bill iilcil, but not 
proved, will not save c«i&t.s, Milnes v. Vmi'.on, 3 Mad. 
374. 1*T>. Answ i.ii ; riNoi-iii. 

In a suit for various articles of tillui.s, the ilofend- 
ani oflfeicd to pay into court the value of all but one 
artic le, with costs : lit ld, he must pay costs incurred 
l)V claim of whole of them. WorruU Millor, 3 Aust. 
(i32. 

Tender must be veiy express, and foiir.al to prevent 
costs. (iii//o/i.ei V. 1 Ves. 339, 'I'l siiri:. 

If to :i bill for tithe, defendant docs not show a 
previous tender, or make one by his answer. pl.iintifT 
shall have an arcrount ; if the tender be only by an- 
swer, tk fendaiit sli ill afconnt with cost.'^, but if made 
Im Ioic, he shall save his co>ts. Anon. Uimb. 28. 
That a lender maybe m.ule after aiKswei, lidc /f/>. 
Pir/rr V. 'JWn(h‘ird, Ilunb. 47, Tniii.s; TL\i»rit, 

3. Avihn'tionment of, and Contrihiition f ir, 

M lierc the same solicitor acts fbi an ex«rul(»i .and 
the Ollier co'deh nd.ints, the est.itc will be chaiged in 
icspc/’t of t!ic executors costs only, with that propoi- 
tion of the sum due to the solicitor from his ciicnts, 
which tlic oxeciilor, as between himself and the co- 
dcfcmUnts, oiiglit to bear. Ilarmer\. Harris, I Iluss. 
155. Kxoii. j ^ ('i.jE\T. 

There being mi issue? joined between co-dcfendant.s, 
the answ’cr of one cannot lie read against the other, 
turn as to costs, otiier than as a suggestion on which 
court may direct iiiijiiiry b/Torc master. Chervet v. 
Jones, (j Alad. 2(>7. Co-Umenoants ; Evidence; 
Answeii. 

Whefe one of .si voial co-defendants in a tithe cause, 
wherein a geneial ihcicc for costs iiad been made, 
sui\i\cd tlic rest, the court refused to order the costs 
to he nppoilioncd so as to relieve the suivivor from 
the whole of them. Mirhid v. IhiHcii, (j Price, 87. 
Ai’i’oii no N MEN r. 

ApiKirlionmcnl of the costs of 'granting a l^ase of a 
lunatic's estate, betw’ecn the estate and the lessee. 
.Ei 7 ». /'riVAWt, 3 .Swan. 130. l.cNAric; Lease. 

\\ hen different demands arise in a cause, the costs 
should be arranged as the eipiities lu'iwecu the parties 
require. Shim v. Cough, 2 liall P. 34. 

Ill equity, the costs arc arranged acconliiig to the 
equities of \hc parlies : and* the solicitor's lien is only 
upon the btilancc iiniler that arrangement. Tunlor v« 
Pophain, 15 Ves. 72. Soi., & (‘liext ; Lien. 

Several dofoudanis entitled to a fund in equal 
shares, and j^g enquiries being nccessaiy as to one 
sliare only, tlR costs were apportioned. ’ liasrvi v. 
Serra, 14 Ves. 313. 

lender a. joint order for costs, one-jparly absconded, 
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and was never served • a proceeding against tlie other 
good. Eiff. Bishop, 8 \'es. 333. 

On a bill for partition, the costs of executing the 
commission, and of all necessary proceedings in the 
cause, must be defrayed by the parties in proportion 
to their interests. Comoks of St, PauVs if* CriehiU, 
2 Vcs. J. 567. Partition . 

In cases of partition, where the parties are entitleil 
unequally, if the plaintilT be entitled to the smaller 
share, the costs shall l)c borne eipially. Sed quarts, 
if tlie plaintiff be entitled to the laiger share. Hude 
V. Hurdleu, *2 Cox, 408. 

1 hough the interest of one party is more inconsi- 
derable than that of the other, yet they sliall ectually 
bear the expence of a commission for si'ttling boun- 
daries, and »eparating freehold from copyhold. Xor- 
Wii V. I.e AVie, 3 Atk. 83. Boundaries, Comm, to 
Smti p. 

Where two defendants were sued Tor tithes, and 
one made default, the court decreed the whole costs 
against the other, and left him to get the coiitiibii- 
tion as he could. Llopd v. Mavhu urtfi, Buub. 138. 
Tithes. 

Plaintiff brought his bill for tliirteen sorts of tithe, 
and proved onl^- one sort due : (hough he did not 
abridge his replication, yet the court decreed hifh his 
costs gcneially. (But the rejiorter says too hastily 
decreed.) Smith v. Atorgun, Bunb. 335. Id, 

4. From uhat Fund, 

In transfer of stock^^., L.C. may direct costs to 
be paid out of fuod,%c. 6 Geo. 4. c. 7-1. s. 16. 
Stock, Transfer of. 

Plaintiff, in interpleading bill, is entitled to be paid 
Iiis costs out of fund in court, subject of suit, (.’amp- 
bell y, Soimians, 1 S. S. 462. iNruuPLi auek ; 
Lien. 

Person made party to suit only for piotection of 
trustees, is entitled to tiis costs out ot trust fund. 
Jlich V. Wrench, 6 >rad. 93. 

On petition, under the stal. 56 Geo. 3. c. 66., for 
a re-transfer of an unclaimed stuck that ha> been 
transferred to the sinkiug fund, the costs are in ge- 
neral to be paid out of the stock to <pi« 2 ;>tion. Kip, 
Martin, I Jac.55. Pr, Kc-rn a.vsflu oi L m i.aimld 
111 Vl DEN 08. 

in a suit for account of re-niduc, one of rcsidnary 
legatees having, by assigning and taking benefit of 
insolvent act, rendered two .suppb nv-ntal bills neces- 
sary, the additional costs are to be borne by his share. 
Brace V. Urmond, 2 J. W. 435. 

' Costs of unsuccessful defence of an infant, cliarged 
not upon general fund, but on id.-, own share. Ori'ord 
V. Churchill, 3 V. 6c h 59. Infant. 

Where question arises on interest in a trust fund 
separated from general residue, the costs must come 
out of the particular fund ; and, having Ijeeii jpven 
by decree, as specifically prayed by hill, out of the 
general personal estate, the decree, although affirmed 
m other respects, was corrected in that particular ; 
being considered as relief prayed, and therefore not 
within the rule against appeal ?or costs only. Jenour 
v*Jetiour, 10 Ves. .562. Trust; Aitral. 

Bill by infant dismissed with costs, upon facts 
which, though not known when the bill was filed, 
might have been with reasonable diligence. The 
next friend not allowed tKe costa out of the infant's 
estate ; but whether they shall be repaid, ami from 
what fhnd, or by whom, was reserved ontU the 
hearing. Pearce v. Pearce, 9 Vcs, 548. Infant ; 
PnocHFJN Ami. . 

Costs of a suit for legacy out of tlih residue : the 
suit being rendered necessary either liy the conduct 
of oieetttriXf wl^ was the residuary legatee^ or by tlio 


disposition of die testatrix. XVilum v. Brewnmith, 
9 Ves. 180. I.EGACYtd^. 

Where tiic suit is ooSoioned by a difficulty arising 
from the will of the testator, the costs are to be paid 
out of the general fund. Pearson v. Pearson, I Sclio. 
5c L. 12. Will, C. of. 

Costs of doubt upon meaning^of. will are to be paid 
out of general property. Barrington v. Tristram, 
6 Ves. 345. LL 

When a testator expresses himself so ambiguously 
as to make it necessary to (*ome to this court, the costs 
shall he paid out of his general assets. Joliiffe v. East, 
3 Bro. C. C. 25. Id. 

'Tenants filing a bill of interpleader against annui- 
tants, and bringing rents into court, paid their costs 
out of the rents. Aldridge v. Thompson, 2 Bro. C.C. 
149. Landl. & Tkn.; Pr. l.xTEurLEADER ; Pr. 
Pavsit. into Court. 

** Costs to be piaid out of estate no subperna lies 
against defendant, but part of estate to be sold. Can* 
non V. Brulp, Dick. 116. 

On bill for s{)ecitic legacy, costs were decreed out 
of the other part of testator's personal property, that 
legacy might be complete. Bugshaw v. Newton, 
9 Mod. 283. Li.ri. Sfkc. 

Where a bill is brought to secure and have the be- 
nefit of a contingent interest devised over, the costs 
shall 1)6 pfiil out of the assets of the testator, who, by 
his will, has occasioned the difficulty. Studhouse\* 
Uodgntn, 3 P. W. 303. 

If an infant sues for a legacy, costs must be paid 
out of the assets, and not out of the legacy. Anon, 
Mos. 6. Infant ; Legacy. 

The defendant, wlio was decreed to pay Uic costs, 
having run away, and the prochetn amy poor, the. soli- 
citor w'tts paiii the bill of costs out of tlic money ImJged 
in court for the benefit of the plaintiffs during their 
infancy. v. AludUoi, Mos. 319. 

5. Payment or Tender xihen necessary, and effect of, 

Tnder order of 5th August, 1818 (3 Mad. 318) 
motion r.iunut l)c made till costs given by order, 
are paid. Bellehamhersv, (nnni, Gen. 

Ohi». C, ov. 

Costs of an irrci^ilar motion, for leave to amend, 
not having been paid, a second motion w'as also rc- 
lused vvitlico>ts. PhtHips v. Stephemun, 9 Price, 205. 
Pti. Biu., Motion not Li.Ave to amend. 

• Defendant in custiMly under an attachment, and a 
iae»sci)ger ordeicil, ili^charged rm putting in his an- 
swer : but on cx(.cpti(>ns allowed, the plaintiffs nut 
having accepted tiic costs, resunies the process where 
it stopjied ; if co-its weie acceptfid be begins again ; 
costs on motion agaiitsi settleil practice. Mill v. Tiir- 
tier, 2 B. 372. Pi:. CoNTtMFT. 

After aii.<»wer re|>orled insulHcieot, plaintiff may pro- 
c:eed upon his old process of conter n| A without a uew 
Older, if he lia.s not accepted costs*. v. (haham, 

1 V. 6: ]i. 331. iNsuFFTCidjjj^OE Answer; Pr. 

Piuk:».sb; Waiver. Vjb 

Defendant in contempt, puttiq^n answer to which 
exr*eptions were allowed, plaintiff nut accepting costs 
may go on with old process ; but if in custody* old 
prortvss is discharged, pending reference by tender of 
costs. Boehm v. l)e TnUei, 1 V. & B» 324. Ph« 
Answer, TN.<iu I rK.TKM;v ; Pr. Process; Waiver. 

Practice of staying proceedings till costs of former 
proceedings paid, is not applied to the of a suit, 
.as rijeciment at law, and a suit in the apiritnel court 
by some of the next of kin disputing, as ranp^, a 
will, on the ground of incapuity, tbo plaintiff in 
equity being another next of kin- Wild v. Hobson, 

2 U. 105. JvRtanicT. ; Pr. Staying Procs. 

By ai^epting answer, immediate right of costa nn- 
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der process of contempt, are waiTcd. Smith v. hlo- 
Jieldt 2 V. & H. 100. WArpn ; 1*h. Contempt. 

Defenflant in custody fot 'want of his examina- 
tion discharged, immediately on putting it in *, hut if, on 
reference, it proves insufficient, the plaintiff not having 
accepted the costs, may proc^ from the last pro- 
cess. Bonus V. Flack, 18 Ves. 287. Pr. Process ; 
Pr. Contempt, OiscnAiioE fhom Custody. 

To prevent decree j/ro ronjessn, defendant should 
have i^ot only the answer on file, hut also a receipt for 
costs ; the answer being actually filed without pay- 
ment or tender of costs, the dfd’endant was renilllnded, 
to give an opportunity of moving, to take it off the 
file for irregularity, hut plaintiff having taken an of- 
fice copy of an answer that ctiurse failed. SeH^eir v. 
Tfite, 11 Ves. 282. l*ft. JIlcref. pro confesso; 
l*n. ANi>WEh', Waivkii. 

'I'hc court refused to vacate the enrolment of a de- 
cree, dismissing the hill with costs, by default, and 
afterwards, u|}on a new bill for the same purpose, 
granted a motion for time to answer until a month af- 
ter payment of the costs'of the other cause, adopting 
the ]>racticc at law. Pickett v. f'Oggon, 5 Ves. 702. 
Pr. Vacatino KsnoLMkNT of Dei:rle; Pu. Time 
TO Answer. 

After an assignment of a mortgat^c, pavnicntstothc 
mortgagee, with notice, must he ailowtti itv tlie as^.g- 
ncc, tilt' n^gistry, the premises being in Miditksex, 
is not notice for this purpose. Tende.* after the bill 
Hied, of the balance, deducting the payments to the 
niortg:igc(3, with costs, deprived the assignee of subse- 
ejuent costs. WilHums v, Sorrell, 4 Ves. 880. Hn- 
oisruv OF Dekiih; Noricr. ; 'rENoeit; Muutooh. 
&c iMoKTOFF.. 

The plaintiff filed his bill in chancery, and dismissed 
after answer ; he then filcil another bill in exchequer 
fur same matter: procccdin:;;s stopped till costs in 
chancery paid. BaUuvn v. Malo, 3Ay0rm. P«. 
Sta^ intj Pnocs. 

Hill lor titlics, modus set up as defence ; motion 
by defendant, to pay up arrears of nuidtts, with costs 
up to time, refuses! ; but plaintiff proccecling and thcMi 
abaiiduniiig suit, costs after tendrr ulluw'cd to dofeu- 
dam. J)fatt, ^c. of Ih i>iol v. JJofine,>tliorpe, 1 Anst. 
272. TFNiii.it ; Til 111 

Injunctiou not dissolved by putting in answer 
until costs of contempt lie paid. Hull v. Dortwn, 
Dick. 2B8. 

Plaintiff allowed to bring a hill of review without 
paying the caists decreed in the original cause, up^in 
making oath he was nut worth <10/. Im suIcs the 'matte? 
in question. FUtou v. Macclofirhl^ 1 Vern. 2ti4. 
Pr. Pauper ; Pr. Biu. oi Kevii-w'. 

Where a defendant has denmired, he may assign 
another cause of demurrer at the liai . paying costs, and 
if such cause of demurrer is overruled, ho ought to^iay 
double costs } but when a defendant has pleaded, and 
there it no demurrer in court, he cannot demur at the 
bar, though Ite q||fel(il pay costs. Durdant v. Uetiman, 
1 Vern. 78. j4R>Raiviiui:ii (iretenvs. 

6. Securiijf for. 

The bond for security of plaintiff’s costs shall be 
in penal sum of 100/. 40 Gen. Order, 3d April, 
1828. 

A plaintiff resident abroad, who had been ordered 
to give the security for costs, but had not complied : 
ordered to give the security, and on default, his mil to 
be dismissed. Camas v. Grant, 1 Sim. 348. Pr. 
Bill, Dismissal of. 

Plaintiff compelled to give secunfy for costs, on 
affidavit of his reuding in Ireland, the cause not 
having been at issue, and the venue laid in Middle- 
sex, and proceedings stayed in the meantime* Mo/o- 
nsy V. Smith, 1 M^Clol. fit Y. 213. 


Prochein ami becoming insotVent, and receiving 
groats after answer filed ; motion, that he might be 
removed and another appointed, refused as informal ; 
but leave given to apply to stay proceedings, until he 
be changed, or security givegi' for costs* Pennington 
V. Oliver, J S. & S. 264. Pn* P. Ami ^ Pr. Mo- 
tion ; Insolvency. 

Prochein ami withdrawing himself, ordered, on 
substitution of new one, to give security for costs 
already incurred. Danenport v. Darenport, 1 S. & S. 
101. P. Ami. 

Plaintiff resident in Ir^pd ordered to give security 
for costs, mu v. Beardm, 6 Mad. 46. 

Mortgage by client to attorney for costs due, and to 
become due, held a valid security for the costs tlien 
due only. IVUtiam v. Piggott, 1 .lac. 598. Att.^c 
Clu NT ; jMortoaoe ; Fraud, Fid. Sit. 

Held, that an attorney cannot take a mortgagee 
from his client for seeming future costs. Jones v. 
Tripp, 1 .lac. 322. Solh.^ Clii xt; Fraud, Fid. 
Sir. 

Mere imprisonment of plaintiff does not entitle de- 
fendant to secuiity for costs. Jiaddelcp v. Harding, 
a Mad. 2 14. 1 M ruisoNMENr. 

Where action is directed to be brought in court of 
law,»and plaintiff resides abroad ; motion for security 
1 f costs thereof must be made in eejuity. Despreu v* 
Mitchell, 5 Mad. 87. Motion. 

Ostui que trust using trustee's name as co-defen- 
daiit ordered lo give latter security for costs. Aunesley 
Simeon, 4 Mad. 390. Trustee, and Cestui que 
'i'nusi. 

W here plaintiff is bound t(||kive security, each de- 
fendant suing by separate clmT in court is entitled to 
8i:piirate bond of 40l., though only one is payable. 
jAthdes V. livbertson, 4 Mad. 485. 

Security for costs by plaintiff, refused ; an answer 
being by mistake filed after defendant knew plaintiff 
was abroad, but sworn long before* Dyolt v. Duott, 

1 Mad. IBH. 

A plaintiff residing in England, obliged, on filing a 
bill in Ireland, to give security for costs, notwith- 
standing 41 (ico. 3. c. 90. S.5. gives an attachment 
in England to enforce an order or decree made in 
IrcUnd for payiiu^nt of money ; the practice of the 
court not l>eing altered by that act. MuUeit v. Christ^ 
mas, 2 Pall & P. 422. 

Ploiotiff resident in England ordered to give se- 
curity for costs after appearance by defendant, but 
iieforu uaswer* Siackpoole v. O’CaUaghan, 1 Ball & 

ij. sm. 

Security for costs by a plaintiff, gone abroad, re- 
fused after answer, on affidavit of his intention to re- 
tiiru ; and his family remaining in this countiy. 
White V. Creathead, 15 Ves. 2. 

OrtliT to stay piocii'dings until securi^ given fiir 
costs, u|K>n affidavit, that the plaintiff, since the' an- 
swer, had abaiiiioiicil this country and resides in rim 
Isle of Man. Weeks v. Csde, 14 \ es. 518. 

The usual security for costs by a plaintiff reaidiiffi 
but of the jurisdiction, not increased upon spew 
cirenmstauces as distress ; unless the plaint^ mating 
sopie favour, terms may be impo^ upon him* 
Ogilvie y. Herne, U Ves. 598. 

Defendant, affer an order for time, cannot have 
security for costs from plaintiff living out of jurisdic- 
tion. Anon, 10 Ves. 287. Pn. Ouder for Tims. 

Plaintiff residing abroad*, not ordered to give se- 
curity for coste where there were co-uaiutiffi residiiig 
in Eugland. Walker v. Easterbp, 6 Ves, 612* 

The simple fact tliat the plaintiff is gone abrend is 
not a sufficienl. ground to compel him to give security 
for costs* Hooy v. Hitchcock, 5 Ves* 699. 

Plaintiff, by an order of the secretary of sfnto* 
confined, and to be removed out a£ tlm 
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under the alien act* oixleied. on motion after up|)ear- 
ance and before answer, to give security for the costs, 
according to llic practice wJiere the plain tiff is resi- 
dent abroad. .Sc/7/ic: V. //«««>«, G Ves. 261. Alik\; 
PlllSONF.n. 

If plaintiff is insolvent, an<l ffiyes a wrong resi- 
dence, ordered to give a note of n'sideiice or s«*cuiity 
for costs. Jame» v. Gillaiiani, 2 Aiist. G52. 1n- 

SOr.'vKNt'V. 

Application for security of costs on account of 
plaiutiir leaving kingdom, refused. Atlamg v. Cole- 
thurst, id. ib. 

Plaintiff in eijuity becoming baukiupl will not be 
rompcllcd give security for costs. Anoiu 2 Anst. 
407. Uankc^. 

The court iefiisc«l to make a proclicin amy, in indi- 
gent circuinstanci's, give security to answer costs. 
S(/ninel v. .S//<incf, 2 Oick. 760. 

I’Inintitr is not compellahlo to give sociirily for 
costs, unless he state htniself, or it be sworn, lliat 
he is resident abroad, or going to resi<!e abroad. 
Given. V. i%mn)ck, 2 (^ix, 2134. S. (’. ,‘3 Pro. (>. (!. 
371. 1 Ves. .I.3<)(). 

Affidavit to ground an order for a plainlitf to give 
security for costs, wben it doth nta appear by tin' bill 
that he lives abroad out of the juii>»liciion of lhe<’imii, 
if he liatli left the kingdom since filing, the Itill must 
go on and say to settle abroml. Aiioiu 2 Dick, 77G. 

Security for costs not gnint^id, after any step taken 
by defendant. Crnfg v. Holton^ 2 Pro. ('.(*. 60.0. 

A defendant may apply for M'curiiy for costs jifn*! 
answer, if he Inul no notice, at Ibe time of answering, 
that the plaintiff was ouf of the jurisdiction ; Inil if lie 
takes any step in the cause after sacii notii.’c, he waives 
the security for costs. Iff. ih, 

Alastcr to settle security to l)(‘ given for I’osts by 
plaintiff, foieigii niexdiant. Othnjei' v, SttlnKhr, 
Dick. 372. 

Where plaintiff nnfler pioie<‘tion of forcnrii am- 
bassador, be must give security for costs. Addt rhi 
V. iSw/7//, id. 3G. 

Wheie »we plaiulifi reshlenl in Kiigland, no secu- 
rity is retjuired lor costs. Whithoi'iH- v. lloifol A’r- 
vhan^c A.ssuii/iice Comp. id. 262. 

The ancient sum of 1('/., as the anionnt iu which 
security iniiit be {iiveii to auswei costs on ibo 
plaintiff’s n-sidin;: iduoad, is not in(iea>ed under 
adverse motion on .iny special cicmnst.nices. If, 
Innvever, such a piamtiif asks .i fav(uii of the rourl, 
fuither terms may be iniposod <ui him. ('ogtf v. ].q. 
tStaJford, 2 Vt-s. 5G7. 

Consul abroad, jdaintilf in suit need not give 
security for costs. ColAnt-nk .lo.irs, U\. I;34. 

Where plaintiff is abroad, and the defendant In- 
comes apprised of it, he cannot obtain sccirity for 
costs, if he afterwards takes any otiicr step in the 
cause, such as applying for time to answer, il/e- 
liorucchy . Meliorurehu, 2 Ves. 24. S. C. Dick, 
147. ■ 

Defendant applying wiliiin seven years to put in 
answer, &c., accoixliug to G (j. 2. e. 2G., he must 
give approved .security for costs. Ihi. Ilorhcstcr v. 
Knapp ^ Dick. 70. 

^ If an ambassa(lor*$ .servant brings^l^ll, he must 
give security to answer co.st.s, as ^ 'vig a per.soii 
privileged. Hooduiu v. Archer. 2 P. ^V. 452. 

A prochein ami shall not be ohligcil to give se- 
curity because he is a privileged poison. Amoi. 
A4os. 86. Pn. Puoriii-'.iN A.m. 

If the plaintiff is in the service of a foreign envoy, 
he roust give security to pay costs. A mm. id. 1 76. ‘ 

Where it ap^/^ii upon affidavit that the piorbein 
mi is insidve..., ne must give sioeuriU foi costs, 
Wahy. Sailer, Mos. 47. Anon. id. Pn, Pno- 
ciiEiN Ami. 


sf'ttinff ojf^ i^’C, 

'J'bc court of cxclictmor refused to allow a deposit 
of 40/., the amount or.the security, to stand in the 
stead of the .security. Ker v. Ds. Mitnsler, Pun. 
35. 

Where the defendant usually resided at Oporto^ 
and hod not answered, but was in contempt, 
court ordered him to give plaintiff security for costs 
until answer or further answer. Anon. id. 183. 

'file court will (uimpel a Scotchman to give se- 
curity for costs as a foreigner. Ker v. Ds, Munster, 
id.35i 

A motion, that defendant residing at Oporto shouhl 
give security h>r costs bel't»re he Tct.uin»‘d there, ro- 
fused, the answer liaving been filed. Whitcheud v. 
Mnvtti, id. 183, 

Where the original dcfimdant who ha<l obtained re 
curity for costs liticame bankrupt, liis assignees, who 
bad iH'Como parties by siipplciiicrital bill, were held 
(mlitlod to call for a fresh security, as they could not 
have, llu* beia-fit of the recognizance iilrr>ady entered 
info. Og/wr//c v. Inirtlelt, IJeaine’s on Hosts , Ilbf). 
li.\NK( \. Assjcvi-rs. 


7. Srii:ni:off. 

In a sui4 f'>r tlie. iulministiation of assets, a dehtoi 
to liie estate, who is entitled to iiavt; liis costs ot sui* 
out ot the fund, will nut he allowed to ivccive ]r.iv 
nient of them while his debt continues uiisatisllcd, 
but the costs tlue. to him will be set off pro tonto 
against llie debt due from liim. Jlnrim r v. llnrrh, 
1 J(uss. IG5. Aomon. of As'ii is ; Dkivioh & C'iiri>, 
Court will not direct costs of suit and of action 
lictwecn same parlies to be set off against each 
other. If rh^hl v. Mmlii’, I S. A S. 266, 

(Ai'ils at law and in eipiity bclvviicn the same pur- 
ties ret off, after deiaee omiltiiig siirli a provision 
Shim: v. Cough, 2 IhiU J3. 33. Pn. Di-.cni r. 

(’o>ls ordered lo be paid, but not taxed until afloi 
the bankruptcy of tlie jm’tsou lo receive tlieiii, can- 
not Ik* set off by tJ'*' pit*ty» whom they were 
due, proving a debt uiidei the commission. Il.xp. 
Rhodes. IG \’cs. 53!). .LkvNhcv. Si.TT-orr. 

Wlierc tlicrc are crusts in equity and at law' due 
from the opposite' ])’.ii-lies, the court will nut set off 
the co.sts at law against llinso in equity, if the soli- 
ci.or iu equity claims his lieu on the latter. Smilii v 
lirot'lilc'^hu , I Anst. 61. Sol. tS: Hi.iknt, hit\s. 

C’oiirt will not upon motion discharge a pei-son in 
excrnlion for co.sts upon a demand arising to him 
upon the person to whom he is in execution. Ilol- 
icorthp v. AUe.:i, 2 Pro. (^(.- 17. S. C. 1 Cox, 262. 
i/notl ride, Pii. Kxi'.i i"rio\, liiscif AlUiF.. 

Dili pr, lying lelief as well as discovery whilst 
plaintiff was proceeding at law in account, 

tliough amended by striking out the nnii which pray- 
ed lelicf; and bill was ihereiqKJiti^ dismissed, and 
co^ts of llie dismission were taxed to the dcfeiulunt 
at 38/, Plaintiff recovered judgineiit against de- 
fendant in liani.'iges and costs to tlie amount of 440/., 
and |H‘titioiie<l to set off costs at law against costs in 
Cfjiiily. Ld. Hanlwicke tlionght it reasoiiau*. ; and 
if llu'. piccedents would justify liini, sain he would 
giant llu* petition. (./in iV/i v. Donovan, 2 Atk. Kifi, 

8, Il7n?n .slaved hv tqpteal. 

All account of tithe bay being decreed, the de- 
fendant api'H'alcd from so much as directed an ac- 
count ill respect of lands in the towusliiu of S, and 
the decree was to that extent ultimately reversed ; 
)fC).ding the appeal the plaintiff look the account 
as to all the lands, including those in the township 
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of S, the (*x>urt, on application, refusing to restrain 
him. On an application for cosbi, held, that it was 
convenient that the whole account slioiild be taken 
at tlie same time, and refused costs on either side 
as to that part of account relating to the township 
of S. Drake v. Smyth, 1 M*Clol* & Y. 380. Titiik 
vVcraiUNT. 

^iotwithstanding appeal from decree, party may 
sue out subprena for costs decreed. Tyson v. Ooa, 

3 Mad. 278. Tr. Appral. 

An appeal pending in house of lords is nj) ob- 
jection to deputy remembrancer taxing costs, but 
payment will be suspendetl. Meade v. Korbiiry, 

4 Price, 322. Ph. Appkai., Kpfrct <nf. 

Appeal, generally, docs not stay procticdings under 
a decree. 'I’lic costs upon a special application fol- 
lov/ the judgment if unfavourable. Wiltun v. 

JG Ves. 21fi. See also Tyson v. Coi', 3 Mad. 278. 
Pii. Appeal, Efi ect of, on Puoceedinos. 

9. Taxation, 

(rt) Generally. 

{h) Cosis of iaialion of eosls, 

t'jjj'ect oft and of costs not beintc tn-tal, and of 
appeal, rehrarin^, and rrnrorfor. 

(d) Where part}! slinl I pay Utied costs, or only fnrd 
costs, 

( o') Where costs in cause, cn ' a costs. 

( f) Alloirunccs beyond lined costs, and if costs, tcln> 
thcr as icliveea party and party, or attor- 
ney and client, 

(«) Generally, 

Ucgulalions where a niastei is directed to settle a 
conveyance, or to tax costs. 7(»th (icn. Order, 3rd 
April, 1828. I’h, Se'ITLEMKN r OF OoNVKYAN< F. 

'riie master was uidtucd to tax the costs of all par- 
ties, and the amount was directed to he paid out of 
the assets of the testator in llic cause by his ex- 
ecutors, who weie to be at liberty to pay the costs of 
certain parties to A, their solicitor. y\ was an at* 
lorney of K 11 and C J*, but never had been -.ulmitted 
as a solicitor in the court of chancery, and the mastci 
for that reason disallowed the whole, of liis (charges, 
except what he had paid to his clerk in court, lie 
had, however, previously reec-ived from his clients to 
the full amount of his bills, 'rim clicnis then peti- 
tioned for an order on the maslcv to review his cer- 
tificate and tax A’s bills ; but their petition was 
dismissed. Prehbie v. Boghurst, 2 Sim. '.i47. Se- 
en rrou. 

In equity, the proper mode in this court of ob- 
jecting to the iiiastcr's taxation of ciJsts is to move 
upon aHidavits, stating the ground of objection, for 
leave to file exceptions to llie re[K)rt. Wright v. 
Soulhivmd, 1 Y. & J. 420* Pn. AIastlr's Ke- 
poR r. 

W'here a suliciti^ engaged in various suits, ob- 
tfiiucd paynienl out of court of a sum of money 
standing in trust in the cause, and retained it towards 
his costs, and upon a suhse(]uent taxation of his bill 
it appeared, that at the time ho obtained payment 
of tlio money he had in fact already been over paid, 
the court refuser!, upon a motion for that purpose, to 
charge him with interest, Uie parties having made 
considerable delay liefore they taxed the costs, and 
there being no fraud or liichcs imputable to the so- 
licitor. S.C. id. 527. Sol.&Clientj Ini’euest; 
Laches. 

Where decree orders defendant to retain his costs, 
when taxed, out of the balance in his hands, and pay the 
residue into court, if the defendant delays to get costs 
taxed, plaintiff must move that he may bring his bill 
of costs to be taxed within limited time, and not 


that he may pay in the whole balance. Nemome v. 
Shearman, 2 S. &c S. 95. Pit. Decuee. 

A solicitor's bill having been partly taxed, and 

t iaid, an order, obtained as of course, referring the 
till generally for taxation, was discharged with 
costs. The coniliict of the solicitor cannot bo ad- 
duced in support of such an order ; and the costs of 
adidaviis upon that subject were ordered to lie paid 
Jis between solicitor ami client. Chitlun v. Pardon, 

1 Turn. & iv. 301. And see Gretton v. Leylmrne, 
id. 407. Soj,. Cx, ( lii-.nt ; Pit. Costs, who pay. 

An onlcr, dinviing the ossts of the suit to he tax- 
ed, warrants a tiivation up to the lime of tlic mas- 
ter's making his report. Sernble. Id, 304. 

A solicitor (Mimot obtain the taxation of his agent’s 
bill, without bringiug the amount into court. Chile v. 
Christian, 1 Turn. It. 324. J^l. Paymt. into 
C c)i;uT ; Sol. Acsex f. 

'I’he court refused (but without costs) a motion for 
special ilircclicn to master, ici|uiiing him to deduct 
in his taxation of costs of the i>arliL's, the cust.s which 
he should allow to defendant fnan tlitisc which he 
should allow to plaintiff (who had becoim*. insolvent) 
after ilccroo had been passed and acted upon, liinn- 
neyv. Beale, 10 Price, 113. Insoi.vi nc\ ; Set-off. 

T.ixalion of costs not ordered on application of 
solicitor himself. Sayers v. Wulond, 1 fci. \ S. 97, 
Sol. II. ik (Jl.lKNT. 

A party liable under a bond of indemnity for the 
costs of auolher, having on a compromise, paid what 
till* solicitor slated to be the amount of them, is entitled 
afterwards to have the bill taxed. Pmlnii: v. Paver, 

1 Jac. 305. 

It cannot lie made one of the terms of the compro- 
mise of a suit, that the solicitor's bill sboiild bo paid 
without taxation. Semb. id. 307. AoKrurr. 

Where a commission is taken out iqKm a debt due 
to a solicitor for co.-ts, any creditor may have the bill 
of costs taxed, if the bankrupt, at the lime of bis 
bankruptcy, was not coiicliKlcd. Pip, Pridcanx, 

1 Cl.ix .1. 28. PanKHUPTCY, J'jIOOF INJ iJoi.R. Sl 
Cl AKSV, 

A party who by agreement has paid the hill of costs 
of another party, cannot apply for a tixation. 
fordv, \otl, I .Uw.Si \\. 291. 

A scltlimiciil of a bill of costs during the cimti- 
nuaucc of llio suit, while the client lias no piofcssional 
adviser, except tlie solicitor himself, is not a bar to 
its taxation. Crossley v. Parker, 1 Jac. &\V. 4G0. 
,Soi,u. & (Jur.N r, 

CMiargcs by a country solicitor, for attending the 
cause ill l.omlon, to bo allowed in some cases; but 
the circmnslancc of their being undertaken by the 
direction of the client, is nut alone a suiNcicnl ground 
for allowing them, as the solicitor himsc'lf i# better 
able to judge of their iiecc.ssity. Id. dt. 

The bill of town agent of attorney, cannot be ordered 
to be taxed on mutiun of client. Wildlnre v. Bryatt, 
8 Price, G77. Pinv. iSc Aof.nt; Soi.r. & Client. 

Costs of notice of motion to conhini master's report 
that answer was impertinent, aiiow'ed on taxation;. 
Donisony. Carry, 8 l*rice, 87. note. Pu. Notice or 
Motion. 

Not of course for to icier to master, bill of costs up 
to tlic choice of assignees, already taxed by commis- 
sioners. Particular objections must be stated. Soli- 
citor refusing to give copy of bill, sufficient to ground 
it. Kxp, Sutton, 4 Mad. 39^5. 13 a nkcy* Costs in 
Taxation of. 

Where the amount of a solicitor’s bill up to the 
choice of assignees, is prinia facie exorbitant, it is of 
course to refer it to the master to be taxed. Exp, 
Emery, Buck. 422. 

It is of course upon an exparte application to have 
an order to tax a solicitor's bill. If ih^^solicitor wish 
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to modify or discharge the order, he must apply to 
the court for that purpose. Kxp. Hewittt Buck. 388. 

It is a contempt of the great seal for a petitioning 
creditor to strike a docket at tiic instance of a solicitor, 
who undertalcm to prove the act of bankruptcy, and to 
guitrantce him against any cxpences he may be put 
to by issuing the commission, and the court therefore, 
will not upon the petition of such a creditor, tax the 
the solicitor's bill of costs. Kip. Buck. 306* 

Bankcy. Commn. ; Contkmi't ; Soi-n. & Cmest. 

Exceptions do not lie to master’s report as to costs, 
nor can there be a ra> taxation as to quantum. Irre- 
gularity in pi'oceediogs, or master acting on mistaken 
principle, may induce court to interfere. Fenton v. 
CriekHt, 3 Mad, 496. Pn. Mastkw’s RsPonT ; 

l?XCi:i'T10NS. 

Order directing taxation of a solicitor's bill for busi- 
ness done in the court of great sessions, discharged ; 
the court not assuming jurisdiction for tliMl pur|)osc 
alone. Ftp, Faririiige, 3 Swan. 398. Oii hat Si-s- 
610 N ; .rniiisnicT. 

llcfcrence of a solicitor’s bill of costs, to be taxed 
upon the application of one^tf two trustees niid exe- 
cutors, by whom he had been employed in the con- 
duct of the cause, and in other matters relating to the 
executorship ; the executor making the application 
not having acted, and his co-oxccutor refusing to 
consent to the application, the bill having been long 
since .paid by the artinj; executor, but unknown to 
the partiea beneficially interested, and no settlement 
of tiie executorship accounts having been made, not- 
withstanding repeated applications, until lately, and 
the cestuique trusts (one of them a married woman) 
having executed a release to the executor : motion, on 
Itehalf of the solicitor, to discharge the order of re- 
ference, refused ; the cosin'niuc trust having a right to 
use the name of his trustee for the purpose of taxation, 
and the release to the executors, not uixiratiiig to pre* 
vent him from prosecuting against the solicitor tho 
remedy given him hy the statute. Hazard v. Lane, 
3 Mor. 285. Tiiustke. 

The ceurt has no jurisdiction to order the taxation 
of a solicitor’s bill of costs, for business done in a 
cauae in the court of great sessions in Wales, where 
there is no detention of title deeds, nor any other 
matter besides costs in dispute. Ki/). Partridge, 
2 Mer. 600. .Tr ihsihl't. ; Counx of Ci jikat Session 
IN Wales. 

Bill of costs by a solicitor under commission of 
bankruptcy, iiiougli approved <if by conunissioners, 
and stated and allowed in accounts of assignees, held ' 
taxable under 5 Geo. 2. r. 30. s. 46. See 6 Geo. 4. 
C. 16. s. 14. Exp. Crrgmm, 3ISIad. 49. Bankcy. 
Costs. 

Taxation of a solicitor's bill refused, after a security 

g iven, payment and acijuicsccncc ; some charges, 
lOugh improper, not being so gross as to amount to 
fraud. Pletiderleaih v. Fraser, 3 V . B . 1 7 4. L knotii 
or. T ime; Acquiescence. 

Generally a bond, taken by a solicitor from the 
client in the progress of a cause, subject to taxation. 
id. 175. Sol. & Cuent ; Bond. 

Solicitor may proceed to tax his costs after a verdict 
at law, .with a view to commence an action in his own 
name for the amount, after a final settlement betvireen 
the parties by aibitration without his concurrence, 
notwithstanding an injunction to stay execution. 
Brooks y. Bourne, 1 Price, 72. Injunct. Bn each of. 

No jurisdiction for taxing a solicitor’s bill of costs 
for obtaining an act of parliament. Exp. Wheeler, 
3 21. JuKiSDic. ; Act of Pahliajubnt. 

* of a solicitor's bill in the house of lords, 

only through the recognizance. Id, -22, 

Though the court will open a solicitor's bill, and 
order taxation, after several years and a security given. 
Of even payn^nt, upon gross errors, fraudjor undue 
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pressure, where nothing appeared but a trifling inac- 
curacy, and under other favourable circumstances, the 
court would not restrain proceeding upon a security, 
obtained while business was depending. Cooker. 
Setice, 1 V. & B. 126. SoLtcixon’s ik Client; 
Security ; Length of Time; Fbaud, Fid. Sit. 

An attorney’s bill of costa settled and paid, or after 
judgment in an action, not to be referred for taxation 
of course ; as it may upon a special case of fraud, or 
improper charges, notwithstanding payment, a release, 
judiimcnt. or other security. Langstaffe v. Taylor, 
14 Ves. 262. 

Order in bankruptcy for taxation of a solicitor’s 
bill, for business done in bankruptcy, and otlierwise. 
Kip. Arrutesmilh, 13 V'^cs. 124. Bankcy. So licitdu’s 
Bill. 

Order for taxing a bill of costs, entitled in the cause, 
if obtained by tlie party to the cause, regular under 
the general jurisdiction. But a person not a party in 
the cause, must apply exparie under the stat. 2 (j. 2. 
c. 25. s. 22. Such an iiTcgularity would be waived 
by proceeding under the order. Bigmd v, Bignol, 
11 Ves. 328. Lvtitlm.ino Pi. f.\ dings. 

Proceeding before Ld. Oh. as exercising the visita- 
torial power upon a royal foundation, is not within 
2 G. 2. c. 23. s. 23., as to taxation of bill of costs. 
Erp. Jhinti, 9 Ves. 547. Stat. C- of. 

WheriE an attorney has been seven years without 
getting his bills taxed after an order so to do, and they 
arc lost in the mean time in the master’s office, the 
court will not allow it to go again to the master. Yea 
V. 1 m, 2 Anst. 494. Lachfs j Sol.&'Client. 

Several bills were delivered in, settled and paid, 
in tho course of a long cause, and a i-eceipt in full 
given ; at the end of the cau:ai the. client moved to refer 
them all for taxation. The order was discharged. 
Pistor V. Dunbar, 1 Anst, 186. Length of Time ; 
Acquiescence. 

AV here any part of solicitor’s bill relates to business 
done in this court the whole may be taxed, although 
part of the business was for other persons jointly with 
tlic })erson applying. Margeruin v. Sanduord, 3 Bro. 
C.C. 233. 

Order on the application of a solicitor to tax his own 
agent’s hill. Comer v, I fake, 2 Cox, 173. Solr. &. 
Agent. 

Bill may be taxed after bond and mort^pige given as 
security for same. Aubrey y. Popkin, Dick. 403. 

And also afterpayment made for purpose of getting 
papers from solicitor’s bands. Id. ib. 404. 

Solicitor’s bill taxed without bringing the money 
into roui t as formerly. The judgment not afterward 
opened for tlie client to have an account taken in res- 
ect of monies due to hiini Anon. 2 Ves. 452. Ph. 
Payxit. into Court. 

Where the poverty of a plaintiff would not allow 
her to cariy on the cause, her oosts were ordered to be 
taxed and paid to her, to enable her to go on with the 
cause. Jones v. Coxeter, 2 Atk. 

Though the plaintiff has not 4PKed to the defend- 
ant’s answer, yet desiring him to do an act will 
entitle the defendant to his costs to be taxCd. Sutton 
y. Stone, id. 101. 

Court will order attorney’s bill to be taxed, though 
he has a mortgage to secure payment. JValmesfey v. 
Biwt/i, id. 29. Solh. & Client. 

Court refused to order account of attornqr’s bill 
taxed by prothonotary of C. P. Osbatdesion v. Cross, 
2 C3om. 612. Account J uhisdiciton. ^ 

The usual order for taxation, empowers the master 
to examine ^ solicitor as to what atonev he had re- 
ceived ODly,’^it upon mper aflidayits the court will 
order him to be examined as to his disbursements. 
Anon, Mos. 331. Pn* Examination by Master ; 

SOLiaTOR. 

And where an order of taxation and payment the 
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solicitor assigned his bill to a purchiser and absconded, 
the court was inclined to tuok, that the purchaser 
could not stand in place of thtii solicitor, until he had 
procured him to be examined under the order. Wilson 
V. Williams, Barn. 263. Id* tb. 

On the client’s OMlecting to attend the master on 
the taxation of the bln, the Canceller would not order 
him to bring the money into court, but only that the 
order of reference should be discharged, if ne did not 
procure a report in a fortnight. Avon* lVTos.68. Pn. 
Attendance befoue Master ; Pr. Payment into 
Court. 

In a suit against an attorney, for the purpose of hav* 
iog his bills of costs on the plaintiff taxed, and for an 
injunction against his proceeding at law in the mean 
time, defendants moved tliat the costs might be taxed 
as between attorney and client, but the court said, 
that the rules of taxation of costs, as between attorney 
and client, did not apply^ where they appear in the 
court as party and party in a cause, and that these 
costs therefore must be taxed as between party and 
party. Spelman v. Woodbine, 1 Cox, 49. Solii. & 
Client. 


(A) Costs of Taxation of Costs* 

If bill of costs is taxed afler solicitor's Tleath, his 
representative will not be ordered pay costs of taxa- 
tion, although more than a sixth is deducted. In re 
Cole, 2 S.&tS* 462. Sol. & Cli. 

Sums deducted in respect of business done for a third 
person, at the alleged retainer of the client, but the 
authority not proved, are always computed as deduc- 
tions in the question of costs of taxation. Ricba v. 
Edwards, 5 Mad. 20. 

Where solicitor became liable to costs of taxation, 
but without deducting them, brought an action for 
taxed costs ; on petition the action was staid, and re- 
ference made to master to tax costs of taxation, after 
deducting which, solicitor was ordered to be paid costs. 
Exp, Bellott V. Lingard, 4 Mad. 379. Pii. Stav- 
iNo Fnocs. ; Pr. Petition. 

Held that a solicitor must pay the costs of the tax- 
ation of bis bill of costs, reduced by the taxation more 
than one-sixth of the amount, which reduction aiose 
from the master disallowing extra fees, paid to the 
commissioners for travelling expences. Ern. Inman, 

1 Buck. 129. 

Where bill reduced one-sixth part, solicitor pays 
costs of taxation. Exp, Hatheray, 2 Mad. 329- 

Rulo of taxation is adopted in bankruptcy, if more 
than one-sixth is deducted, solicitor pays costs of tax- 
ation. Westall, 3 V. & B. 141. Bankcy. 

Solicitor allowed epRts of taxation, the reduction of 
his bill being less thah a sixth, charged with costs of 
proceedings before the master, creating useless ex- 
pense. Yeay* 14 Ves. 154. Sol. & Cli. 

Where the solicitor wat guilty of great delay in 
bringing in bis bills, the coiirt will not give him his 
costs of the taxation, ^ilthough less than one-sixth 

E irt is talten off. ‘ Yea v. Yea, 2 Anst, 689. 

ACHES. ' 

On taxation of costs, the court cannot make the 
attorney pay the costs of the taxation, unless for im- 
proper items in the bill, amounting to a sixth. S.C. 
Id. 494# 

Though not a sixth deducted from bill, circum- 
stances having given sufficient ground suspicion for 

neceraty of taxation, costs of tazation' We refused to 
sdj^tor. W^b V. Stone, 1 Anst. 260. 
^licitor’s'bill redact to less than one twenty- 
ei^ith'part, costs of taxation refused him. Bamstfen 
y.llUton, Hick. 332. 


(e) Effect of, and of costs untaxed, and rf appeal, re- 
hearing, and revivor for. 

An order signed and passed, cannot be corrected in 
respect of costs, by a separate petition as^jto costs only, 
where the question is, not as to the pemnal payment 
of costs, but whether tliey are payable out of a parti-. . 
cular fund, a pctiiion for rehearing may be. presented - 
for the purpose of determining that question. Esp* > 
Hahus, 1G.AJ. 259. 

By original and supplemental bill an agreement is 
made a rule of court, which deteimines all matters in 
difference in the suit, but reWves the question of costs. 

A petition dismissed, which prayed the direction of 
the court as to costs ; the court eutevs into the question 
of costs only as incidental to its decision upon the ■ 
merits of the cause. (Jihson v. i,d. Cranley, 6 Mad. 
365. 

Court will not hear suit fur settlement of costs only, 
even on mutual consent. Roberts v. Roberts, 1 S. & 
j S. 39. 

,\e exeat does not lie in respect of costs taxed in a 
chancery suit. Ctfoclfni||v.5ai/m, 5 Mad. 471. Ne 
Exeat Heono. 

Onler discharged, on ground that costs of two pre- 
vious applications, wiiicli had been refused with costs, 
had not been paid. Killing V. Killing, 6 Mad. 68. 
Pn. Order, Discharge. 

Jf costs are not taxed, however, non-payment is no 
objection. Id.ib, n. (6). 

If cither party die before taxation of costs, they are 
lost. Jupp V. Geering, 5 Mad. 375. Death j Tax- 
ation. 

So, if not lioforo bankruptcy, they cannot be proved 
under commission. Id. ib* 377. note (tn). Bankcy. 
Taxation. 

The general rule being, that tlicre shall lie no re- 
vivor for costs alone, yet, where the costs have been 
taxed previous to the abatement, it seems there is a 
right to revive merely for the purpose of having them 
paid ; and where the abatement has happened by the 
death of the party in whose favour the costs wero 
awarded, it is the settled practice of the couit that his 
representative may revive for such purpose. Sowten 
V. Mayor, of Colchester, 2 Mer. 113. Pr. 
Abatement & Uevivor. 

A cause is not out of court for this pur^se, in con- 
sequence of the bill being dismissed. Knioiment of 
the decree not necessary to entitle the representativo 
of a party to revive for costs ; revivor for costs de- 
' creed out of a particular fund is another exception to 
the general rule. Id. ib. 

Though no appeal is allowed on matters of costs 
only, they may be considered on an appeal on Other 
grounds. , Fitzgiltbon y.Scanlau, 1 Dow, 270. Ap- 
peal. 

W here, at the hearing of an original and cross cause, 
the cross bill was dismissed with costs, and an accoanf 
directed in the original suit, and the plaintiff died 
fore the account was taken, the court held it a decree 
executory, and therefore that the representative of the 
plaiptiff was entitled to revive for the costs of the cross 
cause. Kemp v. Maekrell, 3 Atk. 812. 2 Vea, 680. 
Pr. Abatement & Heyivor. 

And where a duty is also decreed, or when the costs 
are directed out of a particular fund, though nothing 
in the decree remains to be done, thfBi ease is held to 
be an exception to the rule. Jd. ib* 

Distinction, where costs are disposed' of as k subject 
of relief *, an appeal not open to the objection, noon 
an appal for costs only. TayUrr v. Popham, 15 Ves. 
72. Pr. Appeal. 

No revivor for costs alone, unless thc^ are to be 
paid ont of estate. Jenour v. Jenour, 10 Ves. 672. 

I Pr. Rrvivob. 

I. Abatement by marriage of feme plaintiff, to bill of 



taxatioh of ; 'PRACTrlOEj XXX. whether toLxed ot ordinary • 
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..^ifSovefy lifter answer ; heitl tliat defcndaiit cannot Where a solicitoi|i bill uf costs is taxed, he may 
' . Kave his costs. Uohson v. Jmla, 10 Ves. 31. Pr. take out an attachment for them without previously 
♦ AbAtbmknt & IIevivoii ; Pk. Pul of Discp- taking out a subpoena, but he must serve his client 
VKRY.. w^lh the order for taxing his bill of costs, and with the 

BeVivor fqjiff costs only, on the death of the plaintiff, master’s report of such costs. Alnqiheu v. lialderhtan, 
^eqlitlcd to th^, though before the report, and they Bam. 266. 2 Atk. 114. ; Ph. At- 

not to come out of a particular fund. Morgan tacoment. 

** v.'^idc/mori?. 3 Ves. 19G. J’l. Ukvivor. A rep^ntative of a persoh^who had obtained an 

' '' After verdict, on issue directed, leases decreed to order to tax a bill, can revive it only on an undertak- 
delivered up to the plaintiff: after the master had ing to pay. S. C. 2 Atk. 114. Pr. Auateiuent & 
.settled tlic amount of tlic costs, but before report the XIevivou ; Kxons. & A oMons. 

> plaintiff died : on deiniirrer to so much of the bill by his Baron and feme bring a bill to redeem a mortgage ; 
devisee, as prayed revivor : the court inclined to hold ilcfeiidants plead to the hill, and the plea ovennlod, 
to the rule, not to revive for costs only : not appjiicable, and costs given lothe plaintiffs, which by the course 
where the party to receive them dies ; also that the of the court are .0/. ; baroii dies ; the feme by survi- 

■ taxation would relate to the time when the amount vorship shall have the costs. Coppin v. , 

Wiis settled, so as to take it out of the rule ; but the 2 P. W. 496. ilu.sii. & Wife ; Abatement & Re- 
demurrer was overruled, as it did not appear on the vivoit ; Si/itvivoiisiiip. 

bill that the decree had been executed by delivering Suit may Ik* revived for costs taxed. lAlgiU v. 
up the IciLses. S. C. 2 Ves. .f. 313. Ih. ilroii'/i, Dick. 62. 

Where the party to pay costs dies, and they arc not No revivor for costs only, though taxed, unless dc* 
taxed, no revivor for them only, because a personal crec is enrolled. Clenkam v. Stntwell, Dick. 14. 
demand. Id. ih, 315. % But see 2 IMer. 113. 

After a decree passed, the court will not, on a pe- 
tition, give tlic costs of the suit to a defendant, ul- (d) Whem parLy shall pay taxed costs, or only the 

though a mere trustee, and as smdi entitled todhem, ordinary costs. 

if they had been asked fcr on the licaritig. Column v. On allowance of plea or demurrer plaintiff shall 
Smell, 2 Cox, 205. T^aciii s. pay dcfei'ulaut taxed costs of it ; and if it be to whole 

Pica to bill of revivor for costs, which had licmi hill, then tl»e further taxed costs of the suit. 31 Gcii. 
taxed iundordei«d to be paid into the hank, overruled. Order, 3d A mil, 1B2B. 

Hull V. Smithy 1 Bro. C, C. 438. S.(^ 2 J>ick. 649. Ordered, tliat if a party gives notice of motion, and 
Pl* Plea ; l?i.. Revivou, Dili. of. does not move accordingly, he shall, when no iifKdavit 

Tlierc shall not be an appeal or rehearing for costs is filed, pay to tlu! other side 4()s. costs upon the pro- 
only. A'cu'tfm V. Jtennei, I Bro, C. (’. 140. S. C. duction of the notice of motion. But where an afli- 
2 Dick. 594. Pit. Aim'kai. ; Pit. Brifi AuiNc. davit is filed by either party, lire party giving sueli 
An appeal or rehearing for costs only, allowe»l under I notice of motion, and not moving, shall pay to the 
particular cii'cumstaiiees. Cowpvr v. ScoU, 1 ^a!e.u, other side costs to Ire taxed by the master, unless the 
17. S. (.’. I Bro. ('. C'. 1 4 1 . I’u. Ai'i'cai.. court itself shall diiect, upon production of the notice 

Whore costs are dcereoil t<i all parties out <»f a real of inotion, what sunt siiull be paid for costs. Cieii. 
estate, though one of lluiu die before taxation, the Onler, Glh August, IB IB. S.('.. I Swan. 12B. 1 \Vils. 
costs arc a lien upon the estate, and the heir at law 30}). 

of the deceased party is entitled, and tlu;rc being no- Jn rcguid to dismissing bill, where the eaiiso is set 

thing in the decree exeeulory, these is no occasion to down on bill and answer only, or where it is so set 

revive. Blower y. Monet, 1 Dick. 251. 3 Atk. 772. flown after withdrawing a replication, it shall be dis- 
Lien. ' ^ ^ cretionary in the court for the hiture, to dismiss with 

The court inclines against the rule of not revivimj 40s. rusts, or costs to be taxed, or with, no costs. Gen. 
- for costs untaxed, and theiefon- will not enforce it, if Onl. Apiil 27, 1748, 2 Atk. 288. Beame’s Ord. 450. 
the decree remains in any part uneM-cuted ; and if the 'I'axcd costs allowed on overruling frivolous ex- 
decree is against an executor, for a sum wiili costs, ci'piions to an answer to a bill for discovery, instoai] 
out of assets, and the executor pays tin? sum, but not of 10s. costs, the ordinaiy costs. Jones, y. Steele, 
the costs, and dies, it is belli a derive execuuny, and* 1 M‘(^lel.Cv Y. 274. Pii. Kxcevtionh. 
the plaintiff entitled to levixe. Johnson v. Crrk, Where bill liad been amended three times, and the 
2 Ves. 465. S. C. Johnson v, J.n:Ke, 3 Atk. 773. the two l;t^t wrre by the negligence or error of plaintiff, 
Pu. Abatement N: Jvevivok. • ^the dciVnd.uil was allowed extra costs for those latter 

HoviVor is allowed for costs taxed. (’os||S die witii aineadments. Watts v. Manning, 1 S. N. S. 421. Pr. 
, the|)ar^, unless taxed, and even where taxed in the Bii.i., Axienumi'-nt ; Laches. 
lifetiine o£ such party, and the person to pay tliein is Bill demurred to allow e4:|ob0 dismissed on paying 
ID prison, he will l)o iliseharged, unless there be a re- fd. costs of demiirivi'. Ildwards v. Edwards, 6 Mad. 
yivor within a reasonable time ; this in like tnuiiner as 255. J’u. Dismtssai. op BiLi/; Pr. Demurrer. 
in a case of sequestration. While y. Ilayuurd, ’2\'cs. Taxed costs are giveiMftex^o^ueron allowing a 
461. S.C. 1 Dick. 173. ih. deuiuner to the whole IliQU-. Jones Jones, 7 Price, 

Though the strict rule be not to allow ,*fSwr 663. J’u. Di.MeuuEit. 
merely for costs which have not been taxed, the-court Porm uf order when full. cotta are given - on allow- 
leans against enforcing it, if there be any thing in the ance of deiuiirrer under Lord Uosslyn’s Order^ 6 Feb., 
decree yet remaining to be executed. . Johntgn v. 1792. ( Beanie’s Orders, 456). PiUdngtmv* M^ig- 
fVc/c, 2 Ves. 465. . -ii. 7ni//, 2 Mad. 348. Pu«.Oui)SR, Form: op; Keg., 

Dcfendaat'sexamiaationintufiicicnt; plaintifTdicfl; geneuat., (\ oi-. ^3' 
suit revived ; ordered tp tax costs of insufficient ex;t- i'arty liable to full co^ beyond the 5L, on allow- 
inination. Lym? v. Dick. 143. ance, or overruling a pltMr demurrer at thoiHscreUon 

1 hough, generally speaking, costs die with the par- of the court. Order of Court, 6 Folk, 1794. * 4 Bro. 
ty if they have not been taxed, several cxeepUons C.C. 545. j^eame's Ord. 456. . ' 
are allowed to it, and revivor may be for costs tUone Full CostiTtoay be given above order, 

under particular circumstances, as where a duty is de- diough applicadon not mad0 for three weeks alter 
erm, or where out of a praticular fund, though no- ullowence- of demurrer. Wood v. Digneley, 1 Ntad* 
more to be done. Kemp v. Mackreil,*^ Ves* , 33. ^Dbmuarbb ; Reg,, oenekal, C. of. > • 
Pr, Abatement & Revivor* Order Jto withdraw rc{dication on payment of 208, 
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tU&fs, taxation, PB^eftlCE, XXX. 3 W/*’f» cause, 

how to^iake more aide^ate compensatioif to defondaot 
in future. Veggs v. CoUbra^, 1 Atk. 3.96* Pa. Bill, ' 
Amendment. ’ t . 

Bill not to be ^missed on 20s. cost^hut defendant 
to be paid the 'iebsts v/Uich he swe^ he is out of 
purse. General Ord. 1685, I yern.' 3134. " 


costs of course ; the General Otaer, 27 April, 1748. 
giving a dj^retion to expee^. 40s. costs in case of dis- 
missal on mil and answer^ Cowd^ll v. Tatlock, 3 V. 

& 13. 19. pR.' WITIIDRAWINO REPLICATION J pEb. 
Gen., C. of. 

Full costs on a.^inurrer allowed to a third bill for 
the same cal^, General Order|A^4, upon 

fll subsequent appR^non. v. H & B. 

307. Ph. Demurrer; IIeo. Gfn., Utot. 

On demurrer to the whole bill being allowed,. the 
bill shall be dismissed, and costs shall be taxed as 
upon a dismissal, except the costs on the demurrer, 
wnich shall he allowed as heretofore, (xeneral Rule, 
1804, Feb. 13. I Scho. & L. 3(». Pu. Bill, Dis- 
missal ; Pr. Demviirfu. 

Demurrer set down for argument being submitted 
to, and the bill amended, 5/. costs were allowed. 
Anon, 9 Ves. 221. 

Demurrer allowed in the exchequer upon argument 
with 30s. costs. In another suit in chancery, between 
the same parties, and to the same effect; it was ordered 
on motion, that tlic defendant should have time to 
answer till paymeht of those co.<ts, but without pre- 
judice to an application to dismiss the bill. Holbrooke 
V. Cracrafl, 5 Ves. 706. Pn. Time to answeji. 

Wliero a cause is heard on bill and answer 40s. 
costs on ‘dismissing the bill unless a s|KM>i:'i case. 
Hay Ilf V. Curp, of Leominster t 1 Ves. .i Bro. 

C.‘C.529. Pit. Dismissal OF mi.l. 

The plaintiff amends several times, yet he shall 
not pay taxe.d costs, but ordy 40s., unless in a case of 
particular oppression. F.l. Masserene v. Lyndon^ 2 Bro. 
C. C. 291. Pr. Amen 1)51 ENT. 

I’laintiif amended his bill three times on payment 
of 20s. costs, and obtained a fourth order for that 
purpose. The amendments being frivolous, the court* 
gave the defendant taxed costs of the former amend- 
ments. Uennet v« Green, 1 Cox. 253; Pu. Bill, 
Amendment. 

Notwithstanding the common course of the court 
is to give 40s. costs upon dismissiou of a suit heard 
on bill and answer ; yet, if the party be vexatious, 
full cost may be given. Mnnsd v. lioiules, 1 Bn>. 
C.C. 403. S. (y. 2 Dick. 646. Pr. Dismission of 
Bii.l. 

Bill amendtod afler plea set dow'ii on payment of 
20s. costs, and 5l. for plea. Vernvn v. Cue, Dick. 358. 

Where the court did hot.tl^k the answer full 
enough, and directed an issuctuten the merits, this 
is not hearipg a cguse upon 'bill and answer only, 
but a subsequent proewding, and there.bre out of the* 
rule of dismission with 40s. costs. Kewsh m v. Grey, 
2 Atk. 286. 

. Where a cause is. referred to a master to take a|| 
account, the court ^ks on the reference as a sub< 


sequent proc^dine beyond the bill ‘and answer, and 
will dismiss the bul ^it^^sts to be taxed, lb. 
Where principal and interest is not paid on the 
day* fixed by the jn^ster; on the defendants setting 
down the cadto ‘vmin, will be dismissed with 

costs to J6. 


Where a plaintiff, 

1! J 


keep his cause alive. 


replies, and after wa^dKii withdraws bis replication, and. 
sets it down on biU *4ihd answer only, that it may be 
dimissed wilb 40 b. (^ts ; this ia' evading the justice 
of the court^^for otht^ise he must have paid the full 
costs. Jb* 

If answer reported j^ufl to nt, and, on exceptions, 
held ialfai‘0icient, defeodaflPls not; to pay 40s. costs 
for insufficient' answer. ■ Knightly v, DsBoon, Dick. 
82. 

imendmeajtria 
taxed. Avom 


2 Atk. 


It will 
123. 


After a thifti^^r 
te:«|pwedm> 

Pie.>AMSNDMxtrr.' ' . , 

'On jpajj^ent of 20 b. costi, Inll nav bd aininided 
after ‘dniilmr M in ; .,|nt Id. Ch. said he woidd see 




Miss^iL UF Bill. 


Pn.i0is- 


(c) Costs in Cause, or llxtra Costs, 


Costs occasioned to defendaot by amendment Of 
plaintiff’s bill, arc part of defendant’s costs in.-tiie 
29th Gen. Order, 3rd April, 1823. 
occasioned plaintiff by insufficiency of de- , 
's answer, jiail of plainliir's costs in the cause, 
r^n. Order. 3rd April, 1828. 

Plaintiff disallowed costs of amending bill : the 
costs occasioned to defendant by suc.h amendment, . 
shall be deducted from costs he pays. 30th Gen. 
Order, 3rd April, 1828. " 

In suit to redeem, costs of exceptions allowed to re- 
port of impertinence in an examirration put in by de- 
fendant, are to be costs in the cause : plaintiff' is en- 
titled immediately to costs occasioned by falst*. affidavitf^^- 
that one of plaintiffs was dead. Bally v. WilliamsH^^ 

1 AUCltl & Y. 334. 

Party making successful Ihotiou- is entitled to bis 
costs, as costs in tlic cause ; but the party opposing it, 

U not entitled to ins costs, as (‘osts in the cause. 
Per V, Ch, 1 S. & S.357. Pu. MonoN." 

I'arty making unsuccessful motion nut entitled to - 
costs, as costs in. cause ; but party opposing it, is en- 
titled to his costs, as costs in the cause. Id. ib. 

Where motion made by one paity, and not opposed 
by another, costs of both parties are costs in cause. 
Id. ib. 

As contrary to the principle of the court, an action . ' 
on a post obit was restiaiued, and subsequent motion 
to set aside the iujunciion was refused with costs;, 
such case being against the general that costs of^ 
motion for injunction, or to dissolve anhnjurjction, re- 
fused, are costs in the cause. Mursack v. Beeves, 

6 Alad. 108. Pit. Injunction to stat Proceed- 
ings at Law. 

Whole defendant in tithe cause examines many., 
witnesses, whose testimony is inadmissible to any ex- 
tent, the court will give the plaintiff' his costs of tlid., 
rejected depnsitinus, independently of the result of the 
cause. PfAch v. Dalton, 6 Price, 232. Pu. £vio. 

De1M>S1IIONS DF WITNKS 8 E.S. 

A writ of execution of an order for payment of 
money was issued, and afterwards an atiachmcnt, on 
which defendant was taken, and he paid the money : 
motion afterwards made for reference to master, to tax 
subscquejil costs, and that defendant might be oitleied 
to pay such costs, was refused. Collins v. Cty,mpj^ 

3 ]Mad. 390. 

Plaintiff’ having put in an examination repoiti|id in-'^' 
sufficient by master, defendant held entitled^ ro 're- 
ference lo tax costs in respect of it. H iibbard v. ff§w- 
lett,. 2 IMad. 469. Pr. Lx .\ mi nation. ;• 

J.^Tj^ipswer being referred for impertinence , . re- 
not impertinent, order, upon motion: j B tpnrse. 
t&'ieftir it to the master to tax the ' defendant costs. 
Ty^' y, fUtlifer, 1 Mer, 132. Pr. Reteuemcb 

FOR IMFERIINENCE. . 

Separate report under circumstances allowed as to 
costs alone, without wdttng.for gei^t report in the 
cause.' Kdesy. Rose, 2 Mm. 448.., Pr. kbaaatb ' 
Report. 

Where bill is reported impertihent, the defendant is 
entitled to a reference to tax costs instaniter after re- 
port made. Museott V. Halked,. 4 Bro. C. C« 222. 
Pr. Impeatinlnce. ^ ‘ * 

. Plaihtiff to pay 11 , extra for length of amendments. 
Friks Culpepper, Dick. 284. ' 

..V , Q 
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Wheie the mastei reports an ansvier insufficient, 
and upon exceptions, it in held to Ik. sufficient, the 
part^ sncceedinf; in the ipplication is not entitled to 
coots , but tliey shall abide the e\ent of the cause. 
Anm 3 Aik. 

0ut the court on spcciil motion may give coats, 
tiiough the mister report in fivoui of the otlier party, 
id, i6. 


(/) AUounnm h timid Uned and ui hitueen 
attm nt if and theta, or forty an I fdrty. 

Costs 'IS hetmon solicitoi and client, allotfnd jl^ 
the u( lihishop and bishop when made paities to H tm, 
respecting the vilidity ot the election of a \icois In 
what case iiuitccs «c illowul costs only, a-* belwecii 
party iml party. I dt nU i uu h v. yli c /i. of ( aiitt i huty, 
2I{uss.<W. ^ ^ 

Uht csclnqucr ncxci oulois costs to lie tixcd, is 
between attorney ind client. Ttuhes v ^utUt, 
8 I’rne, 570. S. P. 1 onlainr v. FyUi, 0 Pnee, 
105. Vm>p/£s V Shaipleb, 1) Pii. 74<1. S C 

I m lei, 605. 

Ihll b> 0111 icsiduiry lc-,ikc i^,iinst the othci, lor 
the adininistrition ot estate usuildicuc mule ind 
lield on lurthex directions , costs should be taicd as 
between solicitor aiul client. I (nun v. Inylm, 
6 Mad. 470. 

C ourt will not allow eve c uloi, intcn st on costs p*iid I 
by Inm^ pending a suit icsjh c ting ilic c stite. \\ hen 
interest is allowed, it in only tiom the lime of the 
biliiicQ haxing been stnick on the gincnl re]ioit. 
(toidoH V. had, 8 Piicc, 410. Iniihisi , I m | 

( l lOR. 

Costs to *1 dcHiid'int i nicu tiushcb^ con i^ii- 
mtttt ot i,oiiils, I to ])1 iiiiUfl in bills ol inl( iph'idcr, 
not as between atUuiuy uul client but aecoidiu,^ to 
the coiiisc ot the couit is l»(tw(<.ii piitx iml pntv. 
Ihmlapy Hubbard, IDNcs 206 
Wlieic litigation IS xcxitK us lull costs should he 
given , afUet wlicie a I in c|uistion li is Ixc n i used foi 
the opinion oi (ouit. I nm, 1 llilK\ 

H. 264. A rxAJiovs 1 me \iioN. 

Chaiges of a sale to be tixid under the heid ol 
just illowiiiccs, not ol costN. (iitm/i v. Uulti, 
18\es.38> l^ui 

Affidasit III budiuptcy nidcicd to be t ikon off tin- ! 
lilo as irrelevant an I sc n 1 ilous, w itli < osts is Ik twe c n | 
ittoincy and client I i/» Smy n, \cs. 47b 

IIVXKCV. AlUnWII lllllT\\M 

Debts coniiuted in liiniui inidi pi>ibk in 
London, thecxpcnceot coimnission to a nt icimt 
ting moiWYf bills on cUhloi. ( ish v. Kumon, 

II VeOt^ld* Diiiioii \ ( KjDiioii 

Trustee, or ne\t tnend ot ml int, is c nlitUd to 1 in 
expences beyond taxed costs, under tlu lu id ot pisl 
illowances. leatnsv. I >i > 10 \ cs 181 1 1 1 su i , 

PaociiyiiN Ami. 

Court ictuscd piochain mu the costs lie^ond the 
tixcd costs. Qtbotuey, Ihnm, 7 \cs. 121 X’no- 
c iraiN Ami. 

In i^ity cases tho couil olton ^ucs the relator, 
costs b^ond taxed costs. / / 125. CuARiTt Es* 

lAlOA. 

On o|ienIng biddlHigs. the ci uit m the rercicjlre of 
costs ot the purchaser will no^gn i putuulai diiec* 
lion toi i specific expepce. him J \es. J.28b 

b 11 1 loOlC I \T , 01 X Nino BlI>|}XNr s 

Cost as between attorney and client against parties 
to a liiudulent b*inkruptcy, except those who dis- 
^cospichI and gave ovidcnLe, and Uie attorney defianved 
' the ofhei oi m'lNter extraordinaiy, ant) committed. 
Lp. Ifwtp, I \cs. J. 394. rrviTo. 
r Costs of solicitor attending execution ot commission 
IMokI. Ifamond y frn)d*uprf/i, Dick. 38U 


Additional costs 0n long amendments, granted. 
Hour V. Stuart, Dick. 68. 

Mortgagee having ^en at great charges to defend a 
suit at law brought the heir of the mortgagoi, who 
endeavoured to defeat the mortgagee by an intail, 
but could not pievail , upon a afterwards brought 
by the heir to redeem, mortgane allowed his frci 
costs expiified in the suit, ai4 fWt tied down to the 
costs taxed. Hampden v. LangUy, 2 \ein. 53o. 
Moarc or. & Moriglc , Aceovni. 

Allowed also costs lu tilnng out idministration 
tlie nioi tg Igor, pnne ipal eicditor. Td. ib, 

A tiustee shall be allowed his full and necessaiy 
i osts and sli*!!! not be t onfined in his account to the 
costN ^xed, ot 1 oiirsc, in obt lining a dccicc. Amaud 
V. lita ibi mil, 2 t li. Cl, 1 38, Tiu siii . 

Defend mi (aiinot hive Horn plaintiff, costs ex- 
pc iidcd by ih tend mt s fathei befoie his death. Lhyd 
V. Coins, Dick. 10. 


10 Jn cabts of“^sutts fm-^and by oi to. 


:i nvc I 


^ft; /uaniimment atUi ml 
(b^ yUt lint. 

(r) Aviindnu nl, . 

(f/) Appt it, 

(# ) tl )i m If ^iiiii il and ci nt n, 

( / ) haniiitf I and insolient, 

(^) iitnk f I n.^laiid. 

(Il) hill, dismissal t f. 

(i) ( ans( slainhn^ out, oi diuck on! of papn 
<f)( huitif 

(/) ( omiins I nus of lankiupt, 

(t) ( nilniift 

(m) ( u ht n 

(n) (less lansi, 

(«) Vyarn I I adniiinstialini of a^vls. 

(p) Dmiinn tl pit I all wed, vibnntted />, cui- 
tnltd, 11 idiiid tl stand foi ansuri. 

(/) Oisnui f 
{ ) Ihniii, 

(s) / iciutois, t iiilus rommtttees, 6 iC. 

(0 / iiepiioisall lied 0) oterniled. 

(ii^ /feu III lau. 

(i) Ifiisbaiid and uije, 

(tl) ImnmbiatMirf, nwitga^oib and mmimgces, 
tqaitaM$ and tigaU 
( O Infant, pr.iMil. and guardian. 

(i/) Insaffiiitncy rf anaper. 

(z) JiitiipUadet. 

(^an) fneanlanty ot ptoiUb. 

(lb) Issiu at liiu. 

(c< ) I an H If 

( Id) Callus impiofvily joined oi beived utth no- 

lut, 

(cp) Caiipei, s b 

(If) Cupitaatiii^ Usianany, and emmsbtonb h 

(laiinn . 

( t) 1*1 Hf of a btb i 


(III) thitiiei, 

(ii) Uiiiiu, 

(if) Sii/nitnis 

(Ik) Sfiecifu performance and tales jndtcial. 
(It) Witnesb. 


(a) {bttHdonnit nt merjMtiee to (gppear. 

Ordeied, that if a pajKgives notice of motion and 
docN not revive accordiugly, he shall, when no afii- 
davit IS filed^jMy to the other side 40k* costs* upon 
production cx%e notice ot teddon*. But when an 
affidavit IN filed by either the poflv giving such 
notice of motion end not moving shall pay to the 
other nde costs to be taxed by the master, unless the 
couit Itself shall ditect upon production of the notice 
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of motion what sum shall be pid for costs. Gen. payment of principal and interest. /C. i. Camp, v. 
Order, 5th August, 1818. S. O. 1 Swan. 128. JR/cins, 6 Vin. Ab. 365. pi. 13. 2 P. C. 382. 

1 Wils. 309. Costs generally follow the event of an account, but 

Where prMceding fails from non-attendance, mas- where the account is intricate or doubtj^l, there shall 
ter may certify the,. costs to be paid by the party in be no costs. PUi v. Patre, IBro. Pi:C. 1. §,0. 
default, and: coiirt^/on motion or petition, will order 6 Vin. Ab. 332. pi. 32. AoodpNr. 
payment. 55th' Order, 3id April, Pn. . . 

NoN'ATTENDANcancrOBS M aster. \ t j . 

Petitioner not appearing respondent is' entitled to Ameiuiment, ^ 

costs on producing his etjvn affidavit of having been If plaintiff shall not amend his bill within four da^s 
served. Kxp, Garth, 2 G. A J. 392. after order obtained and demurrer put in, grounded 

Where costs of day are ordered, service of the or- on an error in the hill, and pay the costs, the de-‘ 
der is not ncccssaiy but to fouud^ preliminary objee- :iiiijuirer sh^ be determined in open court. Ord. £xcli. 
tion to hearing of petition ; an affidavit of demand is KiAb^s Ed. 8. Sec 1 Fowl. 126. ■ 
necessaiy. £jp. Leech, id. 78. P^^tiff filing bill, and after answer amending lilU^ 

A party is not subjected to costs by the abandon- soaa ro make ca% tpiitc reverse. Onlcrcd that lie^ 
ment of motion after one single notice of motion, pay costs of original hill, and parts of answer set 

flurd V , Parlingtnn, 1 M*Clcl. & Y. 40. Pn. in forth by reason of that bill, and costs of the motion 

Excii. ; Motion, abavdonmext of, aitf.r Notice as a vexatious proceeding. Alavoiir v. Frit, 2S. & S. 
OF. 113. Pji. Vexation. ^ 

Where court is moved for payment. of costs under If plaintilf obtain an onicr to amend without costs 
general order, 6th August, 1818, (3 Mad. 318. amending the defendant’s office-copy, and the aincnd- 
1 Swan. 328.) on account of a notice of motion which ments leqiiiic anew engrossment, ho may amend- 
has been abandoned, such notice of motion must be without a new order paying the 20<. costs, ('in-v.' 
mentioned to the court, and must also be piodiircd to Chammem, (> Mad. 314. 

registrar before he draws up Older. Whiiheu v. JTaifrh, Pfainiiff not entitled upbn laying the common 
3 Mad. 437. Gen. Oiin. C.or ; Pn. Motion A can- costs of amendment, to change cQtiroly llui nature of 
uoNMENT ; pR. Notice OF Moi KIN. his bill, as by converting a prayer n>r an account 

Before this order, a party was a. liberty to give and s'^inst a bailifl into a bill to foreclose a norlgage, 

aliandon three notices of motion without paying costs. *^lter an issue against the plaintiff finding hiin a mort- 
Shelly V. Shelly, 8 Ves: 31C. Anderson v. Palmer, v. Smith, Coop. 141. Kt vide (ii.) to 

14 Ves. J51. WiteomfH! v. Minchin, 1 Wils. 1. Alasnrm/.. v. Moiflm.rf. 3 Mad. 72. 

And a renewed motion cannot lie made until the Plaintiff amended three times on payment of 20«. 
costs occasioned by the former notice of motion are costs, and then obtaiuiHl a fouiili * order, which de- 
paid. Bellchambers y, Giavi, 5H0. See also fondant moved to discharge, and that the master 

Tarent v. Trewit, llunb. 8(i. might tax the i:osts of llie former amendments. Mo- 

Objcction to a motion, upon the right, to costa of tion granted, on the amcndincntA appearing to he fri- 
ptevioua notices abandoned, cannot lie ^jnadu until volous and voxaliuus, and in fact repetitions of what 
the fourth. Anderson y. Palmer, 14 Ves. 151. Pn. was in the former hill. lUmiet y. Green, 1 Cox; 
Notice OF Motion, Aiiamionment OF. 253. 

A motion had been made, the effect of which was _ Massarene v. f.itinlim, 2 Bro. C. C. 291, 

allowed, but the party moving was ordered to pay ^ haiicellov refused a similar application, saying, 
costs for a deficient of notice. It was then moved ^ slatemcnl of the number of shcetn in 

and ordered, that to avoid the cxpeiice of taxing upon several amcnilcd hills was not ;infficient to break 
a sum that must be trifling, a sum certain should Ims the general rule, hut in order to do this, 

ordered for costs. mWing Y.., Wilding. 4 Bro. G. C. ***^‘*« ^ particular oppression. ,, 

100. . Order for amendment without costs requiring no 

If three notices of motion aio given, the party can- further answer ; the amendment was by inserting ^ 
not move on a fourth without paying the costs of the prayer for injunction : Held, tlie defendant might 
three first. Tarent v. Treu it, llunb. 86. ' answer further gratis. Saraiy y, iJyer, Ambl. 70. 

Suit dismissed with 'O^ts, plaintiff not appearing Pn. Fuhtumi Answer. 
at hearinpr. Fincham v. liacknootl, Caiy, **5. I*hintiff, after amending four times, applied again 

Plaintiff showed defendant subpoena, hut delivered^ and obtained the common order to amend on payment 
no notedf day of a^arance ; defendant apiienrcd of 20$. cq,sls. I'hc amendments being long, dmcnd- 
but finds no bill, he tliall have good co>ts and attach- ant was put to considerable ex|)cnre in taking a dopy, ^ 
inent against ^fdaihtifF. v. Pou treAl, id. an«l theiefore applied to have the onicr disc|||amd. 
59. " ' This the court refused to do, hut directeil plainiw to 

pay defendant 71. costs biwond ihe 20s. v. 

. Culpqtper, J Dick. 284. fint where, in a iimilar 

' y-. case, defendant had coiiseMtcd to the amendments on 

In a tnit for Miiitibn a^W atieount. the defend- refused to diM-lian n the fou^ order, 

ant impiO|ipdvdnpa!ii^ the platans title, or*icred ar, to.nllow.full cwts. IlnaJitl v. 
to pay so mdcli of tne -edists as reuled to the account .? ^ ■ 

ana to the piQpf of the plaintilFs title. Hill v. P'ull- ' cao^Vwcnl off at tbe^rto for want of par- 
Inrtwlc, lJac.-574. P^RTiTptpN. ties ; under the usual order 'Jfcave td^ amend by 

Plainti$ always pay tg^tit^wherc an account turns adding parties, plaintiff struck out S0yeral charges 
against liitn', or wneie'lie^jBlevails, in nothing but which had lieen examined to, ■and deftitmant accepted 
whathemi^lhaveinsistedNn atlaw. Lmy.Par- the edits. On a second hearing, the like dbie^ion 
6 Vin. 267. 1 ^. 23. ' was lioiade, and the hke order obtained. Plaintiff 

it is the oonsteht dottvse of the conrfSItero mutual amenddd again by striking out some farther charges, 
account is decroddi'tO'>m costs tilrSTter tlie vd- and adding new mattem, and praying renef against 
that the ooiirt may have it in their n^r to defendants generally. On motmn to dischaige the 
-fNiiiish the wrong-dotj^r. B^der r. paileif, 6 J332. amendment as irregular, plaintiff insisted there was no 

pi. 32.' ^fference between plaintiff’s striking out before the 

A decree for costs n^ssarily follows a decree for bearing iod waiving at the bearing, such parts as he 

' o 2 
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fthould be advised. Per T.d. Chancellor, The differ- 
etico iR obvioiiK ; by preventing the niatter struck out 
from looming boCoie tlie coil it, In- prevents the court 
from ordeiing payment of costs of such part as is 
vrqiyed, and thereby fiom doing that justice todefendant 
lyMrh it otherwise would. As to the first amend- 
ment, defendant lias ebiop]iod himself from complatn- 
inp of it byaciejiiing the co-nIs. As to the second, 
i.t is irregular, and as the ii regularity appears, the 
court w'jii judge of it without sendii>g to a nnivter. 
Phiintifl' to pay the costs, liullock v. IWkins, ])ick. 
* 110 . 

lid. ('hnncollor said, he would not in any case 
oblige u plaintiff to pay more than 20.s. costs to a de- 
fendant after answer put in, on the amendment of 
the bill, but he would consider bow in future to make 
a defendant a more aile((uatc compensation after a 
Jong an*»wer, and other necessary proceedings on his 
part. Deir^s V. (UMroole, 1 Atk. JkOd. 

IMaintiff amemled under llie coinmon order on pay- 
ment of 2Us. costs. 'I'ho amendments heing long, he 
was ordeied to pay 3/. additional costs. JUave v. 
Sluart, J)iek. 58. 

No proceedings on an aincndcid bill till the costs 
of the former proceeding arc discharged, v. 

T.isler, 4 Vin. Ab. 444^ pi. 9. 


y' (f/) Appml. 

Parties liable to full costs, beyond the deposit on 
rehearings and appeals at the discietiou of the court. 
Older of Court, 3(Mh April, 1700. 4 llro. (!,(!. 545. 
ie\ived by Ord. 7th Peb. 1794. Jieaiiics’ Onl. 314. 
468; 

The part of the <u\ler ns to paying further costs to 
be taxed, is said, by Mr. itcanies, to leave been acted 
on in two instances only, wliich he inenlion.s. This 
liability to costs beyond the de|)osit, applies to the 
case of exceptions disallowed, as well as to that of the 
re-hearing of exceptions. VurvcU v. Macnamara, 
12 Ves. 166. It seeing to be the modern practice, 
tliat upon a re-hearing, an uiidcrtakiug should lie cn- 
tcml into to pay such i-osls snbseciuent to the decree 
ns the court shall think proper. Vide l'oirt‘\s v. 
Yountr, 9 A'os. 173. Urames’ Ord. Cli. 461. (ii.6.) 

All applications for a re-heniing to be made withiu 
six montns a her the decree pronounced ; the party 
applying for it to ileposit 10/. within ten days after 
the order; in default, the order for the rc-hearing to 
stau4 discharged w'iihont any motion. (lr<l. K.\'cli.* 
1.3ljiNov. 1731. 2 Kow-l. Kx. I*r. 235. 

. By-'an Ord. Cb. Irel. 14tli Nov, 1698, on a peti- 
tiott- for rC'hearing, 5/. dej^osit. was to be paid within 
six. days, or in term time witliin three daysy lint by a 
subsequ^^ Order (7lli July, 1752), it was ordered 
theiff shojidd be no deposit, but the order on tl:e peti- 
tion to be, that the petiiioner .should lie at lilierty to 
rc-hc^, bn paying .auch costs a.s should be adjudged 
at the re-hcanug. 

A party having appealed against one part of decree 
in a mit, where the tide is nut in issue, thereby vir- 
tually anbipits to the lest of it, and cannot aftemarda 
present a new appeal against other of ' same 
decree. When spch.^^^peal is piesenteo; partyibrved 
with it ought not ‘16 ailswer,, but to pre.scnt a counter 
petition to have it dism^sM. If he treats it as an 
effective ap^l by answieHng and sufTcriDg it to pio- 
ceed before he present.s a counter [jctition, he will not 
have costs. Aor/mri/ v. Meadi, 3 Bligh, 261* 

Wheieponsidorable delay hasoccurrr \ in prosecution 
^uit, costs are uot given, though dix^ree is reversed. 
Jglcbugk V. Steriin, 3 Blrgh, 101. L.ic|afcs. 

An appeal does not form a grou.id to' stay process 

*^-!osts. previously conimcmxxl, viz. by subpoena ; 
‘'ition where tne appeal is before any trap taken. 


Hoherh v. Totiy, Ves. 446. 1*. Apveal ; I n* 
Stayint. PuOCl^iVDlMcS. 

Distinction lietween costs of an appeal before tbe 
House of Lords, and of soliciting a bill, which any 
one may^do. Etp» Wheeler^ ? 15.22. Pno- 

CEKDINGS IN IIOUSK OF LonjWtjj; . 

A suit;was sulTered; to sleep more than twenty 
years, without any step by either ^j^rty. 'I’his, though 
no bar to the relief, is a good reason for not giving 
costs where they would hay^^ otherw-ise followed tlm 
judgment. Cane v. AUpu, 2 Dow. 289. 299. 

On application for a rehearing, an order is made 
that petitioner shoi|]|d be at lilierty to rehear the cause 
on payment, witliiii a week after service of a taxed 
bill of costN. of all costs incurred since the decree. 
On appeal from this order it was declared, that there 
w'as no sutficient ground for imposing these terms ; 
but that it would have been sufticieut for the court to 
re(|uiie the appellant to give security for, or submit to 
])uy, the costs in case the decree should be materially 
vaiied at the reheating. Houghton v. llViit, 2 Bro. 
I*. C. 91. 981 

'I'iui cause was set down ad reqnUitumem defend. : 
plaiiiti If a]i])c:ircd, and prayed to adjourn, consenting 
to appear gratis. On the cause coming on again, 
plaiiiiilF made default, and the bill was dismissed. 
PluintilT^then obtained an order to rehear, and on 
motion to discharge the order, ho W'OS ordered to pay 
defendant’s costs, and to consent to pay such further 
(‘osts as should be awarded against him on the rehear- 
ing, otlitiwise the older to be discharged. Terran v. 
nW, Dick. 732. 

If a decree a /.si be made absolute on default, and 
there is a [H.‘iition for a rehearing, and the peisoii in 
possession of the decree does not attend at the rehear- 
ing, the bill will be dismissed with costs as to the 
petition. Mil.on v. Dahhs, Scl. Ca. Ch. 50. 

A party bringing a frivolous appeal, ordered to pay 
50/. costs/ and on disobeying this Order, she was or- 
dered into the custody of the gentleman usher of the 
black rod until payment. Blake v. iUake^ 7 Bro. P. 
(^241. 

lleheaiiiig gnintcil on the petition of plaintiff, on 
the penalty of treble costs, if plaintiff be not relieved. 
Boiren v. I’.divur 1 Rep. Ch. 222. 

(c) AUorntyrgjtneral and crown. 

Where, in a charity information, the relators arc 
allowed their costs of proceedings, which the attorney 
general has attended .separately by his own solicitor, 
wiUuait nil order from the court for so doing, the at- 
torney general will uot be allowed his separate costs. 
Alt. Con. V. Dare, 1 'furn.-^ R. 328; Charity 

iMOli.MATION ; AtT. (iKN, ' . 

Il'here charity informatioo is filed, tyithout relator, 
under 59 G.3. C.91. court. Tias jurisdiction to order 
defendanl to pay costs to attorney general. Att. 
(ren. V. As/ibanihiim, 1 S. & S. 394. . Charity j 
Ait, ; Relator. 

Ao such general pritrciple' in eqwty that the crown 
cannot receive costs. Id. 397. Crown. 


(/) Bankrupt and infolven9» 

Obligor, though insolvent/' and so itdted in bill, 
may yet be made partyMefi^anti and ]4i,aU pay hi.s 
own cdsts. 6Mad,'<113. Pl, 

Party ; Qbligou 6c ua^oikE iNSOjgrSNCV. 

A, the maker, B, tbe.indorseri, ^d.C, the indorsee 
of promissminote, with V is 

dishonoured; ' A, agrees with C»:t6 sell C goods, and 
take back note in^M paymanf f part of goods givep 
to C, and note giVjliitto aiid destroyed ; A becomes 
bankrupt, aind sale' Id .C vacated. On bill for account 
by C, against B andik, account directed with costa 
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apiinst 13; but dismissed as agaii^t A, without costs, 
(J undertaking to prove note agaioftt A’s estate for B*a 
I>enefit. Gregnrif v. Beasell, G Mad. 186. llANkcv. 
Proof ; PnoMiMsnnv Note; ArxjouNT. 

W here baukrupt'a bill is dismis^ for want of pro- 
secution, he must bolaade to pay costs.' ' WheeUrvs 
Matins, 4 Mad, ,1®. Bahj^cv. ; Liab. of ; Pu. 
Bit.Tm Dismissal 

Before the bankruptcy, the bankrupt c&inenr^ 
an action which was a&rwards prosecuted by his 
assignees, and failed ; tM bankrupt having obtained 
his certificate, was taken in execution for the costs. 
Petition for payment of these roste out of the estate, 
refused, on the ground that the li^krupt had, by his 
wilful misrepresentations, induced the assignees to 
pursue the action. ‘ Kin. Seaman, 1 Glvn & .lain. 

Assignees brought before the court by supplemental 
bill may be made liable to the costs of the whole of 
the suit, where they improperly resist plaintiff's de- 
mand ; but the V. Ch. refused to give c(Ms against 
the assignees in this case, because plaintiff had made 
no application, to them on ilie subject of the suit, 
before the filing ofihe supplemental bid. \\ hileomb 
V. Minchin, 5 Mad. 91. 

It is not of course to refer to the master a bill of 
costs up. to tiie choice of assignees, aheiidy t.ixod I j 
the commissioners, but particular ib;'' ‘lion* niust bj 
stated. If the solicitor refuses to give a copy of his 
bill, a reference will be made. Kp. SniUm, 4 i\Iad. 
396. 

Where a banknxpt obtains leave to surrender after 
the time for surrendering is expired, he must pay the 
costs of the surrender. JJj p. Carh r, id. 391. 

An order was made in bankruptcy rtdbrriiig a sdli- 
citur’s bill to lie taxed, and reserving tlK (question as 
to the costs of the taxation, 'flic costs were taxed, 
and one-sixth taken off, and the solicitor brought an 
action for the amount, without iliiducting the costs of 
taxation. On petition, the action was stayed, a re- 
ference directed to tax the costs of the taxation, and 
that the amount, after deducting the costs of taxation, 
he paid to the solicitor, liip. liellofl, id. 379. 

Where a bankrupt presented an uii necessary peti- 
tion, his solicitor was ordered to pay 40 j 5 , costs. Kiju 
Varher, Buck, 313. 

Where a petition to stay a certificate fails, it is not of 
<•011 I SO that ilie petitioper should be ordered to pay the 
costs. Buck, 389. 4 Mad, 256. Vide 

Kxp, Knderby, 6 Mad. 76, Exp. Bruaut, 1 G. & J. 
206. , • 

It is a contempt of the great seal for a petitioning 
creditor to stiike a docket at the instance of a solicitor, 
who irndUrtokes to |>rpye the act of bankruptcy, and 
to guarantee him agairist any expenecs he may he j»nt 
to by issuing the cummission, and thciefore the court 
will not, on the petitiojp^ofsuch creditor, tax the soli- 
citor’s bili. Exp. WHm, Buck, 30(i. 

Where an Issue was-i^irected to try the validity of 
a coinmissioii, in which the ^signecs were plaiiilifis, 
and the bahkrbp|-4icfende.i|ijb^&'d the latter succeeded, 
the former were made' costs of the trial ; 
but not of the petitipii tp supersede the commission; 
because it was their. duty to appear and resist it. KipJ 
Edwards, id. 232, ' ^ 

•If'a banki^pt bririj^ an ^action to supersede liis 
commission, and failsji hev|^ys costs, like any other 
plaintiiT but if he <^e^iy[kto equity for ..^e same 
pu^ou, b|V%'apes tlie^|)apKnt of costs; ^Kerp, Bit- 

The general' rnlp jiii bankruptcy is, you cannot 
have coats, unless Itte petition prays Rxv', At- 

^ id. 216. , ‘ 

If a creditor be brought before the covrt'to have his 
debt expunged, and no good gTbahd.s alfe sitowh ^hy 
it should bo Uuqp, as a gepei^ rule he is entiUcd to 
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his cosfs. But where the assignees had a fair cause 
for bringing him before the court, and tj^e affidavit he 
made on ' his proof was calculated to mislead, the 
court refused him Ids costa. J'^p* Hustler, id; 171. 
177. . . 

Though an attorney, by signing hia name in ^n- 
fonnity with the general order,' & not to bo considered 
as^ gu.iranteoiiig the success Of a jietition in bank- 
ruptcy, yet where it appears to have arisen out of his 
interested views, he will he made to pay the costs of 
it. Ktp. Cuthbert, 1 Mad. 78. 

Petition by a cumniissioiicr. a barrister, to have 
]Aid his^ fees and (Usbursements under five several 
commissions in W'hich he had acted as commissioner : 
held', that the solicitor who tindeiteok to act under tho 
^commission, was bound to j>:iy the commissioners 
their fees, for they have a right to the payment of 
their fees at each meeting, and the liand for paying 
them must of neiiessity he the solicitor’s, for the peti- 
tioning creditor or nssignees are not necessarily pre- 
sent. Exp, Griffith, id. 56. 

The p'Aity to whom costs wore auanled in a bank- 
ruptcy matter hrouglit an action on a wiiltcn under- 
taking to pay them, recovered jiiilgmcnt, and levied 
for the money ; l.d. BcdCsdale said, lie would never 
suffer, costs awarded by liiis court to become the sub- 
ject of an action, particnlarry costs awarded in bank- 
ruptcy, which arc to come out of a fund o\CM \vhu.li ho 
w'ould lose all control if the order made by him in tho 
bankruptcy w'cre to ho proceeded in elscwheto. 'I’ho 
party was ordered to acknowledge satisfaction on the 
judgments, to refund the money, and to pay the costs 
of the defendnnts at law, with the costs of this appli- 
cation. In nt DiUim, 2 Sch. Ht L. 1 10* 

(yosts {MM'son.ilIy against an uncerlificated bank- 
rupt, in a case of fr aud and misconduct. l.ocke \, 
Bromley, 3 Vi*s. .1. 40. FnAro ; BANKiu'Tr. 

After answer put in, plaintiff became bankrupt, and 
his assignees not leviving the suit, defendant obtained 
the comujon order to dismiss, taxed costs, and jiro- 
cured the master’s report. Plaintiff desired time, and 
promised to pay the costs ; but afterwards applied to 
discharge tlie order for dismissal, as irregularly (d)- 
tainofl. C’larkc, iM. U. seemeA Jto^lhirik it irregular, 
hut hold, that hy asking for time^/tind promising to 
pay, he iiad waived the irregularity, t lull \\ Chap- 
man, I Dick. 340. 

J'laiiiiifl' insolvent during cause, costs decreed 
against him ; not relieved against those costs incurred 
before insolvency. .S/n/fZ; v. /'’n/, Dick. 288. 

When; a solicitor (arrics on suits, and was pm- 
ploycd hy the assignees, without the authoiity of the 
majority in value of the creditors, the estate of the 
bankrupt is not liable to his hill for sueli suits; Eaijim 
WhUchni^ch, \ Atk. 210. . ‘ 

Some months after hill filed, plaintiff becamo 
bankrupt, and his assignees not answering,- dpfeo.<lant 
obtaineil the common order to dismiss the ylfedlh 
costs. Petition hypliintiif, the b.uikrupt, td-J)©^ re- 
lieved against tlie costs, dismissed. Eip^ '^rry, 
iptpk. 81. In 2 Dick. 740. it is stated, tho 
Jbiahknipl was also in contempt for nqn- payment of 
f ^OUey orderiid to be, and a gna^re ad(^, it 

l^jo^t far, this reason that the costs wm c^udered 
by^3^.Hdid^wickc as part of thd’ContemttOrypdiSiflh- 
menkl V, 

Bankrupt fraudulently debitcif Idmself with less 
than lie sold souie diamonds for, were con- 

signed .to him. lie woiild have been' liable to costs ; 
0 r/fo,.his assignees shall pay them.' Child v. Viit, 
S^.Cb.Ca. 16. 

: J . 

(g) Bank of England, 

'Where a testator possessed of stock in the govern- 
meal fudd, bequeaths it specifically, the bank cannot 
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refuse to permit the executor to transfer it, he not 
having assentffi to the legacy. The bank having, 
nndcr^theso cilreumstances, refused to permit the exe- 
cutor lo transfer a legacy, decree was made against 
them with coats. FmvkUn v. Bank of England^ 

1 R^ss. 675. Bank of England ; Transveu op 

^^%e costs of the bank, paid out of the capital a 
legacy, for tho security of which they were made 
parties. Ilammoml v. ^eame, 1 Swan. 38. Bank of 
England ; Pi- Parties. 

Tf bank of England are unnecessarily made parties 
to suit, within 39&40G.3. C.38. bill will be dis- 
missed as against them, with costs to lie personally 
paid by plaintiflTs. Edridge v. Edridge, 3 Mad. 386. 
iiANK OF England. 

Specific bequest of stock to the executrix for life, 
and after her death to her daughter absolutely at 
twenty-one. The hank resisting n transfer accoming 
to an agreement to relinquish the life interest without 
the direction of the court, are entitled to costs. Am- 
tin V. Bank of England, 8 Ves. 522. Transfer ; 
Bank op England. 

Bequest of stock to executor for life, remainder to 
M W, the executor, having brought M W’s rcvcision- 
aiy interest, and the bank refusing to allow a tfans- 
fer, the court ordered a transfer to be made accord- 
hut nevertheless gave the hank their costs. 
Pearson V. Bank of tngland, 2 Bro. C. C. 529. S. C. 

2 Cox, 176. But sec note there. Bank of Eng- 
land ; Transfer of Stock. 

The bank being made parties to discover what 
sum the executrix had transferred into her own name, 
need not be brought on to a hearing ; the plaintiffs 
therefore ordered to pay their costs. Williams v. 
IVi ^ ams , 2 Bro. C. C. 87. Bank of England. 

Where tho answer of the bank is not replied to, 
and the bill le dismissed as to other defendants, the 
bank are to have only 40ji. costs. Cracrttfl v. Smith, 
2 Fowl. Ex* Pr«351* Pale v. Quince, id. 352. 


(k) BUI, dismissal of. 

Upon the pltiiiiti£f dismissing his own bill, or de- 
fendant dismissing the same for want of prosecution, 
tho plaintiff shall ]ioy to the ilcfoiulunl full costs to lie 
taxm; and no copy of any bill to go with the dedimus, 
or commission for t.’.kiiig the defendant's answer. 
4 Ann.Ct 16. s. 23. I’li. Bill, Di.smissai.. 

A bill being filed by a shaiehoUler in a joint stock 
company against llie directors and other sharcholdei's, 
in order to have the partnership disolvcd, and the 
proper accounts taken ; fourteen of the dimetors, who 
appeared by tlie solicitor of the company . having filed 
fourtinn iepaiete answers with long schedule^ to each, 
all of wfaij|h answers and schedules were iieaily ecr- 
bntim ^e iaine : Held that, in that stage of the cause 
]io.iajn|!iy could be directed into tiie necessity or 
exp^ency of filing those separate answers with a 
view to the defence of tbe suit. The plaintifT in such 
a suit, notwiAstanding the adoption of such a mode 
of defence, wSl not be permitted to dismiss his bill 
without costs cm bis application, nqr will any reference 
be directed^ to^i^he master with aSiew to mpdiiy the 
costs which jtfaa plair^ dfall pay. Vitn 
Moore, iKuss. 44ljf. Pr.^quiry; Pr. A ns Wee. 

Plaintiff failing bh sbowiiM special cause against 
an order obtain^ for dismisung the bill for want of 
prosecution, must, if he procure the bill to be retained 
on undertaking to speed, pay costs of motion to dis- 
miss, as one of the terms of retaining the bill. The 
special case shown being that some of defen<tets 
are in contempt, and that plaintiffs were, pfocee^tig 
to attach them, must be supported by afiSwvit. Ai- 
13 Price, 6. Pr. Bill,. .CavsE 
Dismissal 01. 


Where defendant:^ equity is plaintiff at law, and 
on issue directed byitouity as to tithes, obtained tliree 
successive verdicto. wnicb were successively set aside 
in equity, and, after the last, reformed his issue, so 
that the plaintiff in equity found it necessary to dis- 
miss his bill. The court orde^ each party to pay 
his own costs at law and equity. H^iamson v. Thomp- 
son, 11 Price. 745. y' 

Where defendants at law file bill for discovciy and 
relief by cancellation of deedf> and bill is dismissed 
with costs; they having gofvl defence at law, and 
they succeed at law, and' afterwards petition for a 
re-hearing on account of cost, on grounds that they 
were substantially entitled to such cancellation' of 
deeds. The order was made, ' but without costs. 
Dunennv. IVorrall, 10 Price, 31. Pn. Re-tiearing; 
Delivery up op Deeds to ob cancelled. 

Where hy mistake in the registrar in the name of 
the cause, the order to dismiss was drawn up by de- 
fendants after plaintiff had undertaken to speed the 
cause, the plaintiff must indemnify defendant against 
the costs of the order. Ilibbersots v. Cooke, 1 i Mad. 
248. Pn. Officers of Court, Mistake by ; Pn. 
OnnER to dismiss. 

Beplication filed after the notice of, but before mak- 
ing the motion to dismiss, motion not sustainable; 
defendant entitled to costs. Spunier v. Bennett, 
4 Mad. 39? Pn. Motion to dismiss ; Fit. Notice ; 
Pr. Beplication. 

On decree for dismissal of bill, the decree was pre- 
faced with a direction for the payment of some motions 
prior in the cause. Wild v. HohMm, '4 Mad. 49. 

Bill hy purchaser, for specific performance, onlercd 
to 1 h*. dismissed for defect of title, a necessary party 
notchu.Hing to concur in conveying. Order to dismiss 
without costs, it being against the principles of the 
court to order tlic defendant to pay the plaintiff his 
costs on such dismissal. Lewis v. Loxham, 3 kler. 
429. See the notes there. Specific Pkiif. ; Pl. 
Party. 

Older to dismiss tho hill for want of prosecution 
cannot be had if a piucceding had been Uken lieforc 
the motion, but if the order has been ohlnincd irregu- 
laily by the misrepresentation of the plaintiff, he shall 
pay the costs of discharging it.' Anon. 14 Vos. 492. 
1*1!. Di.smissal for want of Prosecution. 

Plaintiff can in no case dismiss his bill without 
costs ; with costs it is of course ; but after motion to 
dismiss without costs, refused ; consent is necessary. 
Dhon V. Parks, I Ves. J. 402. Pn. Motion to 

VlSMISS. 

Defendant examined as a witness, bill as to him 
dismissed with costs. Weymmith V. Boyer, i Ves. J. 
417. Party Defendant, Witness. 

Where a master's report is agfldnst the title, a ven- 
dor’s bill may now be dismisstal with costs upon 
motion. Beunct Call. v. CaSty, 3 Bro. C.(^ 390. 
Vendor & Purch.; Title ;'Ta. Dismissal of Bill. 

Order made on the motion bfthe plaintiff to dismiss 
his bill without costs, the 'defendant haying, by liis 
own act, rendered tlie SU]%: useless. Knox v. Bnnon, 
1 Cox, 359. Pu. Dismissal of. Bill. 

A ro-plaintiff may dismiss bis bill as against him- 
self, with costs, without the Consent of the other plain- 
tiffs. It is a motion of course* ' ^jBaihewy. Needham, 
Wy. Pr. Beg. 179, recognised and followed in Long- 
date V. Langdale, 13 VeSi'l68* 

Plaintiff cannot move^tp l&toito his bi^ without 
costs, on the ground that wfeddknt had bec^ebank- 
rutt, so that all hopes of bbtoinine^the end of the 
bin were d^in^ ; - for bankruptcy 'does not abate the 
soil. V. Aftf/er,' 2 Anstr.’469. SeUasy. 

Dawson, cited id* n., j(iepofted 2 Didc. 738.) David- 
son V. ^tler, ' id. ,b;V.Co; B. L. '676'. S. C. Mont- 
eifk'v. Taylor,' 9 Vet. 615. Rhode v. Spear, 4 Mad. 
51. S. P. And in Ltiigard v. IVegg, 3Bro. C. C. 
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an order to diamiss was aet aside, plaintiff hav- 
ing become bukrapt : but there was also, an affidavit 
that the motion to dismiss had been made without 
notice. But on the bankruptcy of a sole plaintiflT, 
defendant may dismiss for want of prosecution, with 
costs. . Butl^ V. J)iivi/Json, 2 Fowl. 32. But where 
plaintiff in sucIveMtf has obtained his certfficate, the 
court, on prodtidng'it, will dismiss the bUli wittot 
costs. Tail V. Coricicfc, 2 Fowl. 33. " ' 

In Bayljj v. Leominstw, 1 Ves. J. 476. 3 Bro. C. C. 
529, the Ld. Ch. said^ that Ld. llardwicke’s order 
did not alter the practice gcnciully as to the costs on 
bill and answer, but gave a direction to vary it, if 
a special case were made ; and in the present c;^, 
on a cause heard on bill and answer, tiie bill being 
dismissed with costa generally, a motion was granted 
to vary the decree, by reducing the costs to 40s. 

Plaintiff in a pauper ca^ cannot move to dismiss 
but on rayment of costs. iPearson v. Bels/ier, 3 Bro. 
C. C. 8/ . 

By the answer it appeared, that thougli, if the suit 
proeWded, the ' plaintiff would certainly obtain in 
equity the relief he Mught, yet that there was a more 
summary way of obtaining it at law. Plaintiff moved 
to dismiss his bill witli costs, but thougli the motion 
wu not opposed, the court said it could not be granted 
without the express consent of the other parties. 
Anofi. lVcs.J.140. And in Di.uin v. /W.«, I Vc; . J. 
402, where some bonds, which w'orn the objecL of die 
suit had been found, so that plaintiii* had iiis remedy 
at law, a similar motion was made, with the same 
result ; but the bill was dismissed with costs by con- 
sent, on paying the. costs of the motion. 

Under the late Irish act, (25 G . 3. c. 51 . ) the cost^ 
on dismissing lulls arc to be taxed, as if the bill were 
dismissed at the heariug with full costs, the taxation 
being not upon the rule of costs between party and 
party, but upon the rule where full costs are ordered. 
Wynne v. Byrne, O’Keeffe’s Ord. 77. ; 5 . 

A motion by plaintiff to dismiss his own bill with- 
out costs cannot he granted witliout the express con- 
sent of defendants in court. Fidelle v. Evans, 1 Cox, 
23. Vide Ves. J. 141. 

By , Order (’h. (Irel.) 12tli May, 1744, O’Keeffe’s 
Ed. 69, after a conditional decree or dismissal ob- 
tained, the party desiring to shew cause, instead of 
51. costs, must pay full costs, to be taken up from the 
service of tlie subpeena to hear judgment. 

When a conditional decree or dismissal has been 
prononuc^, defendant must pay the 51. four days 
at least before the hearing, on shewing cause, or itr 
default, he shall not be admitted to shew cause against 
confirming the saune, unless the parties again^ whom 
such decree or dismissal is obtained sljall be out of 
the kin^om ; in which case, if plaintiff applies for 
an order to serve defendant’s cleric therewith, such 
service must be the term before the same 

shall be heard, and subpoena bo made return- 
able on some day in* . term. Order Ch. (Irel.) 

29th June, 1720. O’Keeffe’s Ed. 31. In id. 45, 
defendant' not attenduig.'-,nppn hearing on a con- 
ditional decree, the Ch'..^eimarcd, that where the party 
is out of the, kin^on^ and service ordered on the 
cleric, there shuula^^ iU weeks* notice before the re- 
turn of the'subppena.^ 

On motion to dismiss a bill on hearing and 
answer only* with ,20t. epsts, I^d. Keeper said, for 
the futui^ It should |iie<tefi^d to a master ^ tax dc- 
fendant. his costs in' kncli^a case., 2 Vern. 

1 16. But in the afii&vit of the cdsfe Put of^pocket, 
defendant mu^ maify tbe paTticulmi^.^non. id.db. 
334. But now, ty statute 4 Anne, s. 23, and 
by 25 Geo. 3. c. ol« ('Irel.) full costs to be taxed 
are to be allowed in all cases where {daintiff dismissed 
his own bill, or it is dismissed for want of prosecution* 
By the 18th Order Each., if plaintiff will disnm hb 


bill be$re he reply, he shall pay 40s. costs, unless 
court, on motion, shall think fit to increase them. 
And by Order, 27th April* 1748. (Beame’s Order 
450. 2 ^tk. 288,) where any cause is dismissed on a 
hearing on hill and answer (a case Jhat comes not 
wiihin the statute* supra) the court may give eosto to 
he taxed. See Mansel v. Bowles, 2 Dick. 646. 1 Bro. 
wC. 403. In Johnson v. Brown, 3 Atk. I, (previous 
to the order) Ld. Hardwickc gave costs to be taxeil, 
on dismissing a. bill on a cause heard on bill and 
answer. Before this last order, it seems to have been 
common for applications to bC madufer leave to with- 
draw replication, in order to set causes down on bill 
ai^ answer only, and by that means get the bill dis- 
missed with 40s» cost only. See Pott y. Ileyuolds, 
3 Atk. 565. Tu Nen'sham v. Gray, 2 Atk. 288* 
vvbich gave rise to the order, Ld.'lJnixlwicke con- 
sidered that tlie court's directing an issue on the 
merits, was to bo looked upon as a subsequent pro- 
ceeding beyond tlie bill and answer, and dismissed 
the bill with full costs. 

After a decree, plaintiff' may not move to dismiss 
his bill, on payment of costs. GuHbert v. Unwles, 
1 Ch. Ca. 40. ^ But till there has been a final decree, 
plaintiff may, in any stage of the cause, apply to dis- 
misiv on payment of costs, even after an issue has been 
diitctcd and found in defendant's favour. Carrinston 
V. JfoUy, 1 Dick. 280. 2 Mad. Chun. 300, states, 
Uiat this report is not warranted by the llcg. Book. 

riaintiff, liaving no efjuity, bill dismissed at liear- 
iug though defendant made default, but without costs. 
SpeiduU V. Jerves, Dick. 632. 

if more tithes are claimed than defendant has kimls 
of tiihcablc grumuls, it b the practice in exclic([ucr 
to dismiss bill with costs. Anoiu Lufft. 66. Tithes ^ 
Bn. IN Excii. Bii.i., Dismissal op. 

Blaintiff files bill ami becuiaes bankrupt, assignees 
neglect to revive order to dismiss bill with costs. 
Petition by biinkru]>t for relief against costs, refus'd. 
EVp. iWri/, Dick. 81. 


(i) Cause slnnding over, or struck out rf jKiper* 

(buse adjourned, costs of day l^/., as well in rolls 
as in court of ciiuncery. 35'06&l$il Ord. 3d. April, 
1828. Pit. AiijouitN.'viENT of Cause. 

Where cause is struck out of paper by default of 
plaintiff, defendant shall be allowed costs thereof. 
34 General Ord. 3d April, 1828. 

Cause on hearing ordcr^ to stand over for want of 
I parties. Defendant not allowed costs of day, because 
answer did not state that objection. Mitchell v. Bciley, . 
3 Mad. 61. Pl. Paiities; Pi.. K>is\v£R. 

Tlie same was held with regard to defendant hot 
demurring. Anon, cited 3 Mad. 62. note. . . 

Wlieb cause stands over with leave to amenjl bill* 
and motion becomes .necessary that plaintiff should 
amend within limited time, plaintiff pays'^ OibU pf 
such motion, but notice of motion must notbl^^ent 
as to such costs. Cox v. Allingham, 3 3^. 

Pn. Motion fok leave to amend, .&<?*_ , i j 
■ Party, having objection of form tp petition ,r QOght 
& ^be prepared tq answer merits in c^.o^^tioA' is 
oyamilcd. If «neoess.Tiy that petition shp^^ stand 
ovdr to *0Bable him to file amdavitf'iW j^ys costs. 

2 Mad. 261. '' ty- ■ 

If the office-copies of the plea^ng* or proofs neces- 
sary to be read for one' part]^> on beamg of a cause, 
be not signed by the proper officer; toe cause must 
stand over on payment ot 51. costs fer the day’s at- 
tendance to the other party. AtU Gen. v. Mihvard, 

1 Cox, 437. Office Copies ; Pn. Evidence •, Sic- 

KAT-UHE. . 

. A trustee not appearing at the faring of the cause* 
a decree was made against him, with liberty to shew 
cause against it. Under this order, he set down tlie 
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cause again, and prated liis costs, which were given 
him on paying . the costs of the day on the foi mer 

- hearing. jV«/i^v. A^o/rw, 1 Cox. 183. Thustke. 

(j) Charittf. tr 

Although in charity cases, it is the duty ofjhc 
court to grant tlie proper relief, though nut prti'yi^ 
for, yet, with referenc e to costs, which are quite in 
the discretion of fhecouit, it will look to the state 

01 the. record. 1\t J^d. in Alt* Gen, v. //ortlaiy, 

2 Jac. W. 370. 

Where an information was filed, involving most 
extensive enquiries, containing gross impututions on 
the conduet of individuals, and allegations not 
proved, upon which no relief w'as or could he given, 
the court ordered tlie costs of all parts of the in- 
formation, with respect to which defendants had sus- 
tained costs by reason of the. alh'gatioiis of misconduct 
and alnise of olTiec, to be paid by the relators. UL 

A charily petition against triiMtees, under circi|ni- 
staiiut's, held vexatious, and bill dismissed with costs. 
in re Cliertsey Marhet, G Trice, 2(il. 

(yosts given to an heir as between atfoincy and 
client, the Ld. Ch. observing that it was fiequently 
clone in charily causes whore tlie heir has inatle no 
improper point. Ciirn'c v. Pur, 17 \ es. 4(i2. 4(i8. 

vVhere a lease had been gi anted for ninety-nine 
years of a charity estate, whir.li would be bad with- 
out proof of its being for the cliarity, the court, under 
circumstances of long |)ossession punnitted, an«l that 
defendant was only the representative of the Icssiic, 
the lease was set aside without costs, on consider- 
ation that defendant gave up the lease without far- 
ther trouble. But the court said this case was to he 
considered as no authority with refcrenc<; to jtersoiis 
inking such leases of i lMrlty estates, and that in 
future they should not get elf jo easily. Au, Orn. v. 
Oiieu, 10 yes.fi62. 

In charily cases the court often gives costs bcyoml 
tixcd costs. OAwnta v. iJeune, 7 V» s. 425. Kt 
vide An, Gen yi Taphi't titcre menlicncd. 

On information for a chaiity, relator appearing to 
have no title, thci'e can be no decree but to dismiss 
the information; aiifd in that ca^e costs cannot be 
given out. of tlio charity. All, Gut, v. Ughmlcr, 

1 Vcs. J . 24(>. Pn. I Nrou n .\ th»n , 

'I he relator, ]»y the information, insisted on a 
clviim, which was aftevw’ards abaiuloiu'd, having, as 
was allcg^, shaped the whole infoimatiun with a 
view to his own demand. As, however, directions 
were to be given, so that the infoi-mution had a 
foundation, the relator was not made to pay costs. 
Ail, Gen. v. Hoiton, 3 Aik. 321. S. C. 3 Anst. 
820. 

Where tl^ information was quite causele.iR, and 
contrary to Uie right, the relntura wen; ordered to pay 
the costs. ' Alt. Gen. v. Smuj l, I Ves. 72. Alt. dm, 
V. Parker; id. 43. 3 Atk. 57G. Ti». CnAuiTY 1U> 
LATOn. . 

And in AU.Cen.y. Middleton, 2 Vcs. 327., an 
information was dismissed with costs, against the 
relator, because it appeared to proceoil Iroiii a private 
motive of revenge in him, and that frem a veiy im- 

- proper cause; < ■ * 

Where it appeared thilt . a suit was instituted 
purely for establishing charities, ami the estate was 
very ample, the relatoia and. defendants were or- 
dered ^iheir costs as betWeen solicitor and client. 

Beame’s CosU, 343. 1 Dick. 
113. Moggvidge v. TiutcUwell, 1 Ves. 475. 7 Ves. 
36. M vide Currie v. Ptte, IT Vcs. 462. 

Iherc is no inslanee of costs being ordcind out:of 
a chanty estate, unless on a bill broucht.lfi e»tobIi8l^ 
It. V. Slaffhrd Borough, iWa. 33. 

Where an inforiimtion sought a bp.'cific pedbnn* 


ance of an agi-eeniont between three executors, triis- 
tecs of a ohaiity, to nominate each a third part ab- 
solutely, it was disinissed with costs, against the 
relators. Att, Gen. v. Gleg, 1 Atk. 356. 

The commissioners of charitable uses cannot decree 
costs on the statute 43 £liz. ; but if Uiere be an appeal 
from their decree. Ld. Ch. may ckkm the costs, not 
onl;y of the appeal, but likewise of tfib^mmission ; and 
though they decree payment of them, yet that shall 
not, upon an appeal, be sufficient to reverse the de- 
cree ; for T^d. Ch. may either increase or lessen the 
costs, or exempt the party from them, entirely. Rock* 
letj V. Kelley, 1 Kq. Ab. 126. Prec. Ch. 111. S. C. 
but not S. P‘. A If let v, Dodd, 2 Atk. 23.9. Bwjord 
Corp, V, Lciilhall, id.ib. 551. InWyiarlo/i y. Charles, 
Kinclu 83., a decree of die commissioners for chaiita- 
blc us(:s fur payment of costs, was excepted to, as 
not williin their powers, and the decree, as to the 
costs, was reversed. 

A new information was fded after a former* and 
two verdins oii full evidence, in intrusion. Or- 
dered, that the Att. Cell, name a relator, and lie to 
shew cause why he should not be answerable for 
costs. Att, Gen, v. Parkcring, 2 Fowl. 372. 

(h) ( "umnUssioners of bankruptcy. 

Costs to commissioners in bankruptcy, made par- 
ties to a petition, without sufficient ground, viz. for 
refusing to admit the affidavit of an absent creditor 
proceeding at law, nut permitting the examination of 
the petitioning creditor by a TCrson who had not 
])ruvcd a debt, and admitting tllle full proof of a cre- 
ditor claiming a lien on papers in his hands as agent 
in town for the bankrupt, an attorney. Kxu. Steele, 
16 Vcs. 161. 

Commissioners of bankruptcjy may be ordered to 
jiay costs in respect of conduct out of the course of 
theii duly as. coinniissioaers. Exp. Scar Ih, 15 Vcs. 
293. 

(’ommissioncr struck out, and ordered to pay costs. 
I'Up, Ed wards, (> Ves. 4. cited, 

(/) Contempt, 

Tarty taken up on process of contempt irregu- 
larly issued, on hoing discharged, to have his full 
costs to be Uixed by the six clerk not towards the 
cause (by the Master, Wy, Pr. Jleg. 49.). Ld. 
Clarendon’s Order, 1661, Beame’s Orel. 199, 

• Upon every examination and pi-pof of a contempt 
referred to the master, the master shall, in hi$ cer- 
tilicato assess the costs to either party, witliout.other 
order or motion. Bcaine’s Ord. 203. See Wv. Pr. 
Beg. 137. ^ 

Defendant in contempt must pay his costs before 
bis appearance or answer be accepted. Ord. Exch. 
{0), Kirkby’s Ed. 6. BearoO^S Ord. 35. S. P, 

I’arty wlio has taken the benefit of the insolvent 
act, is entitled to be discharged from custody without 
payment of costs of contempt cleared previously, 
such costs having been iocluded in his schedule of 
debts. Evans v. IVilliams, I M'Clel. 677. Dis- 
CHAllOE OF Ixsor.VKNT DljiTOA, 

Defendant to discharge his k contempt . must not 
only tender costs, but obtain order tib discharge his 
contempt. Green v. ThompsoHy I S. & S. 121. Con- 

TEMPT. . , . 

In Toudef V. Young, Eldon; C. re- 

cognized it to be a general n^ tiiat p^eainnst clear 
tiieir Gontemii|^lMffi>re they can be heard. And so 
said in Wy, Pj^lteg. 138. But you may move to 
discharge an order, though you tic iu contempt for 
disobeying it. Hill y. ikMp Mos. 259. 

But a step taken^ iho other party, as an ac- 
ceptance of uie assWer, waives tlie remedy by pro- 
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cesA of contopt for enforcing immediate payment 
of the costSt ^icli then become' costt* in Uie cause. 
Anon, 15 Ves. 174 j followed in Smith v. Blofield, 
2 Ves. & B. 100. 

Sheriff taking party on attachment for contempt , or 
not paying costs, and suffering party tb go at' lafge, 
ordered himself M^ay those costs, and costs of con- 
tempt. Sollu v. 'Ureathead, 11 Ves. 170. S. P. 
J^evitt V. Beame’s Costs, 552. SiisnilrF, 

LlJiB. OF. 

Costs by plaintiff for prosecuting contempt, and 
issue proved. Wra^ttrdy, Ji'rigAf, Cary, 82. 

Defendant having been discharged by a general 
pardon, plaintiff was ordered to pay forty sliilliiigs 
costs, for suing out process of contempt against him. 
Jones V. Joitest id. 79. ^ 

A defendant examined touching a contempt, and 
dischaiged thereof, shall have costs, of course. At- 
kinson v» Ailoff, Toth. 71. Pii. Contemct. 


(m) Ci'ctlUors, 

See also Fn. Cosi's, (m) & (o). 

A creditor where debt has beiMi disii] lowed by the 
master, and allowed by the court, upon potirioii, is not 
entitled to costs. IFcdlcins v. Mmile, i. .lu^. i“5. 
Fit. Dec‘I{F.r to Account, L^hook vn m.h. 

In a creditor’s suit, it appearing lu.it there were no 
assets applicable to the paymeiit of llie plaintiff’s 
debts, the plainri£ls ordered to pay the costs. But 
other creditors, entitledTto a specific lien having prov- 
ed, ordered to pay the costs of the proceedings rela- 
tive to their debts. Bluett v. Jessoj), 1 .-lac. 240. 

Creditors and next of kin going in before a master, 
pay expcnces of establishing their claim, as such ; hut 
if, after having so done, they arc permitted to mix in 
the cause as parties, they may, in respect of such pro- 
ceedings, be entitled to their costs. Wake v. WaiUt 
6Mad.no. 

A plaintiff in a creditor’s suit, waives all claim to 
to contribution, by not calling for it until a creditor 
lias been admitted to prove. Short ley v. Selhy, 0 JMad. 
447. 

In Curve v. Bowyer, 3 IMad. 456, the Vice Chan- 
cellor said, that he should consider a creditor's pro- 
ceeding at law, after notice of a decree to account, so 
far in the nature of a contempt, that on the motion for 
the injunction he would refuse the costs of tlic further 
proceedings at law, and of the application. • 

Creditor defendant, contesting the mode of taking the 
accounts, and failing, knowing a balance to be .igainst 
him, is liable to coAts. Skbrett v. Athyf 1 Ball & B. 
435. 

If an lieir at law is a creditor, and is brought into 
court as defendant, the circumstance of his having 
exminod witnesses, and of having failed in the trials 
of issues at law to asceitain the validity of his ances- 
tor’s will, shall not deprive him of his costs in equity. 
Bums V. Breen, id. 308.'^ 

On a trill by creditors on behalf of themselves and 
others, after the usual decree, a creditor moved for lus 
costs of proving hia before the master. Twd 
cases*— wine// y. Li, Htnehinbrooke, and Sheene v. 
Pepper, were dted, in the first of which a similar ap- 
plication was graot^, and .in the other the costs were 
directed'without the questiop being raM. ' The court 
thought it was too dahgeritus a practice, and refused 
the application;.;. Abell v. &rsech,.19yes. 355« !:Vide 
TKtfite V. ITatte, 6 Mad. no. 

Until notice of the decree, the pCXlPfekiDg to re- 
strain a creditCr fromprpceedipgatlaw;on the ground 
that there is a decree to accoiintf pays the costs occa- 
sioned by not giving notice and suflering him to go 
on but after notice ue has no costs. Paxton v. Doug* 


las, 8 Ves. 521. Dyer Kearsley, 3 Mer. 483. n. 
And the rule is the same as to legatees. Jackson v. 
W, 1 Jac. & w. 229. 

Whefe a creditor had, by an unconscicntioiikuse of 
leggl process, aciiuired possession of an estate, he was 
deprived of costs subsequent to the payment of money 
into .court. Ld, Cramtown v. Johnston, 5 Ves. 277, 
^"Where a bill by a cieilitor to have the benefit of a 
decree to account was dismissed for laches in plaintifl', 
the court doubted as to the costs ; but as the laches 
were not all on one side, the bill was dismissed lyith- 
out costs. Ilcrcy v. Dinicoody, 2'1he8. J. 87. ^ 

After a decree for an account, by which costs were . 
given to all parties gcnenilly out of the estate, credi- 
tors, parties to the suit, wore held entitled to their costs 
before any of the creditors coming in before the mas- 
ter could be paid their debts. And where regular pro- 
ceedings are taken after the decree between tlie parties, 
plaintiffs and defendants, tliere ir. no occasion to give 
notice of such piocccdings to the creditoia before the 
master. Ham v. Uosp, 2 \'es. 558. 

A creditor insisting by his answer on more than is 
really due, ho shall lose his costs in ccpiity, though 
entitled to them at law. Forward v. Dujield, 3 Atk. 
555. 

0 I a hill by creditors a sale was decreed by con- 
stmt, and the creditors to be paid according to their 
priorities. Costs shall notwithstanding be paid to 
all in the first place. Brace v. Dk, of Marliwough, 
Mas. 50. 

A as creditor of B, files a bill against the proper par- 
ties, for a sale of A’s estate, alleging that he haa by 
his will charged it with the payment of his debts. 
On the trial of ejectment, a verdict was found against 
will ; w'hereupon A’s bill was dismissed with .costs. 
But on appeal, decree as to costs was revetted. 
Stinire v. Fcrshall, 2 tiro. F. C. 396. 

A legatee or creditor coming in before the master, 
and not a party, shall have his costs ; for he might 
have brought a hill for his legacy or debt, which would 
have put the estate to further charge. Maxwell v. IV el-^ 
lenhall, 2 F. VV. 27. 

Where creditor, by judgment recovered, is after- 
wanls found guilty of fraud, respiting the wiiole of 
his demand, he shall pay costs, both at law and in 
equity. Lloyd v. Wynne, 2 Bro. F.C. 374. k'niun, 
JcucMENr nv. 

(n) Cross Cause, 

The application to eciuity by cross bill, to establish 
ipodudcs against a bill to overturn them, being matter 
of favour. Costs in e([uity arc never allowed. Mbr- 
rellv. Gregson, 11 Price, 421. Menus. 

Cross bill being fur a mere legal title, dismissed with 
costs, tCough the original bill was dismissed. Caleer- 
ley y, Williams, IVes. J.213.' 

On a bill to foreclose, the court in case the 
dant redeemed, would not decree he should ^y the 
costs of a cross cause which he had brought fo re- 
deem, and was still depending. Anon, Moi. 45. 

MoRTCiOlt. & MoUTCF.1!. 

' (a’fUil^cree for Adminislratiow'al^AtUitt 

Creditor proceeding at law againsil^ll^tor after 
decree to account, allowed his costs at law' previous 
to notice of decree, but not (hose of motion to retrain 
his procrodings. Anon, 2 S* At S. 424* S. P. Carre 
Vk Bowyer, 3 Mad. 456. Creuitor’s Sui rs. 

- Legacy assigned mn certain trusts : trustee, not- 
withstanding notice w former decree for administration 
of assets, fUes bill foir payment df legacy. Court re- 
fused to assign legacy to him, he having acted impro- 
vidcntly* or to give him costs ; arid cxecufors refusal, 
costs,' because they should have moved to slay pro- 
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CMdragii inslnd of answering trustees’ bill. J*****- 
wood V. Maddi^, 1 8. & S. 232. Toustee ; Exon. 

InjniietKni tobtay proceedings at law was granted, 
• dee^ for telerence to take an account having been 
•o1>taii£Bd -on creditor's suit against executors tef^re 
action brought : but defendant not having notice of 
decree, or of this applicaticn, it was ordered that all 
bis debts should be first paid. Farlmo v. Wilsm, 
11 Price, 95. Pn. Notice ; Pn. Injunc. to 8>tay 
Pr6c9« at Law. 

This direction fqr. creditors coining in under a decree 
to contribute to the costs, not enforced in practice. 
Bluett V. Jmop, 1 Jac. 243. CiiEoxTon^ Suit; 

CONTIIIIIOTION. 

A legatee agreeing, after a decree for the adminis- 
tration of the estate obtained in chancery by another 
legatee, to stop proceedings in a suit previously insti- 
tuted by him in the exche<itieT, allowea his costs up to 
the time of his having notice of that decree. Jackson 
V. 1 Jac. & W. 229. Legatee. 

A bill was filed against an executor, who had been 
previously applied to for accounts, and gave none, 
but by his answer he set them forth ; plaiiitifT after- 
wards took a decree for an account, and it tlicn ap- 
peared that the statement given by the ansvicr was 
correct. The Vice Gh. gave plaiiitifF the co.sU to 
the decree, and to defemlant the costs of the subse- 
quent proceedings. Anon. 4 INlad. 273. 

Whore the question was, whether a legacy lapsed 
or not, and it was held it <lid, the costs of iiscertaining 
the right to it were ordered to be paid out of it, in ex- 
oneration of the general residue. Skrmsher v. AWrh- 
cote, 1 Swan. 566. 572. Kt vide CresswvU v. Cheslyn, 
2 Kden, 123. 

Where a claim to a bond as a donatio mortis causa 
was established, the costs of the suit were given out of 
the estate. Ottfdnerv, Parker, 3 Mad. 185. 


The costs of the bank, when made parties for the 
security of a legacy, -must come out of tlie capital of 
•tlie legacy. Hammond v. Neome, 1 Swan. 38. 

If a bill for the payment of a legacy be <Hsinissed, 
plaintiff will not be entitlcil to his costs out of the es- 
tate, though there be ambiguity in tlic will. IJster v. 
Sherringham, 1 Newl. Pr. 397. 

Costs of a litigation in the coui'sc of administering a 
will are given out of general assets, or, in i^ase of a 
deficiency, out of the fund. Ilompson v. BranduuHid, 

1 Mad. 394. 

Though it is true lliat the rule that costs 'shall 
copio out of the estate prevails where n question 
arises between the individual and the |)crsoii taking 
the bulk of the estate, hew far the bulk of the estate 
is to answer'for a legacy, a sum of money, or a por- 
tion, yet if tliere is no question between the latter and 
perrans daimiiig against him the bulk of thc*cstate. 
but afli^r fa^ihas paid ibut of the bulk, and done all 
that is incutobent on him, a question arises ns to the 
intenstt-in ihat property, clearly severed from the hulk, 
the expense" of Questions touching that fund ought to 
bo thrown on ue fund itself. Jenour v. Jenour, 
lOVesi 679. ' ’ 

Where a suit was rendered necessary cither by the 
conduct of the executrix,' who was also the residuary 
legatee, q^ by. ine disposidon of the testatrix, costs 
were given out of the residue. Wilson v. Bromismith, 
9Ves. 160. 


A decree against an exeputor is in nature of a judg- 
ment at law ; after that lie may, on motion, without 
filing a bill for an injunction, restrain a creditor suing 
at law. The executor must jrf&the costs till the 
5 make ai 

anidavit as to funds in his hands. Paxton y Wongldi, 
8 Ves. 520. Injumc. to stay Paces, at 


. Where, a residue was disposed of to cbaTitablO'imi 
were given to the executor, nhvi^ hit 


and nttonuyiceDend,. out of the foni. .fSoggridgi v. 
Thackwell, 7 Ves. 30t 

Where a bill hsilLbeen filed, and a decree made for 
an account, and a creditor comes before the master, 
but afterwards brings an action, the court will enjoin : 
hut where the defendant has applied in the first 
instance, it shall be without dp^. HardcastU v. 
Chettle, 4 Bro. C. C. 163. iNJurifd.; to stay Pbocs. 
AT Law. 

The costs of a bill by an infant legatii to have the 
legacy were formerly given out of the estate ; but, in- 
Whopham v. Wingfield, A Ves. 630, the court said, 
tiiat, in future, the costs would not be given in such 
case ; as under the legacy act, (36 Geo. 3.- c. 52. 
s. 32.) an executor has only. to pay the legacy into 
court, and tlic infant, when of age, may petition 
for it. See also Anon* Mos. 6. 

The costs of executing the will are always paid out 
of a residue undisposra of. Hawse v. Chapman, 
5 Ves. 550. 

Legacy to such person of the name of M as should, 
within a certain time, prove his relationship to testator. 
Such a person established a claim in the master's of- 
fice, and he w'as held entitled to all his costs out of 
the general assets, (the executors admitting assets) 
except those of making out his pedigree. Wallis v. 
Williams, Ileamc's Costs, 338. £t vide Wilson v. 
Brownsmill^, 9 Ves. 180. 

After a verdict, on an issue directed, found against 
the legitini'.icy of a pereon claiming a legacy as a legi- 
Umate child, the court refused Costs against him, as 
he had always borne the naij^ .of the family, and 
been received in it. Porhes si^aytor, 1 Ves. J. 99. 

When a specific legacy U claitoe^ in this court, the 
legatee must have his costs out of the testator's general 
estate, for otherwise it would be to abridge his specific 
legacy. Bagshaw v. Newton, 9 Mod. 283. Nisbet v. 
Murray, 5 Ves. 158. Kxcept costs of inquiries as to 
the specific legacy. Barton v. Cook, 6 Ves. 464. 

Bill by next of kiu against executors, for the resi- 
due, dismisscfl without costs, l>ccause when the next 
of kin are disappointed of the residue, it is some ex- 
cuse for their litigating the executors* right to it. 
Brasbridge V. Wwtdroffe, 2 Atk. 69. 

W'hcrcver a testator has cxpreilsed himself so ambi- 
guously as to create such a difficulty as to his mean- 
ing, as to make i( necessary to come into a court of 
equity, his general assets must bear the costs. Stud- 
holme v. JfodgsoH, 3 P. W. 303. Jolliffe v. Fast, 
3 Hro. C. C. 27. Baugh v. Heed,' id. 195.: 4 
J. f>27. S. C. -4tt. Gen. v, IJftiTst, 2 Cox, 365. 
S. (L 3 Bro. C. C. 380, nom. Alt* Gen, v. JVinchel* 
sea. Barrington v. Tristram, 6 Ves. 349. Pearson 
V. Pearson, 1 S. & J.. 12. Anditttiakes no difference 
that the doubt was inti-oduceti by the parol evidence 
for the defendant. Nmirse v. Finch, 1 Ves. J. 362. 

By giving a legacy to an infont, the testator makes 
it necessary to come intatois Court for directions how 
to lay it out ; the costs oHf iich application must there- 
fore come out of his astots. Andn, Mot. 6. But 
sacli applications are rendtned unneccssaiy by the 
statute 36 Geo. 3. c. 52. s. 32. , ' 

. In a creditor's suit against (he admini^ptor, and 
account decreed, the master tSpqrted thaPdefondant 
had assets sufficient to satisfy demand: 

costs were decreed generally = amdust tlte adminis- 
I trator. Davy v.: Seys, Mos.. Pii.' Ills^TEn's 

I Befort or SorrtbuNCY o7 Aie^s. 

\ .V . 

(p) Demam^^^fBea allowed, submitUd^td, overruled, 
^ ormdsired to Miand for answer, ■ 

iOn ovemiSiig iW dtdemvrier defendant shall pay 
costs, unless otSerinse ordered. 32 Gen. Older,. 3d 
April 1828. 
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Costs on ^oiin^ or ovciruUng plea or demurrer. 
Beame’s Ordif Pr. 320. 457. ' =" V 

Where defendant puta in a {dea/ be mnst set it 
down hj the Wednesday se’ennieht fellov^ng, or it is 
to stand overruled. If so overruled, or .if overruledill,t 
the hearing, defendanl is forthwith to p4w,408*cdsUV 
if It be ordered ^^BUmd good, plaintiff pay SOs. 
costs. If defendan will put in an^ answer two days 
before the d^ appointed for the hearing of the plea,* 
or give notier thereof tO plaintifTa attorney, he is to 
pay plaintiff 20 s. costs. Ord. £xch« ( 10 ), Kirkb^s 
Ord. 6 . Whenever a plea is filed so late in or after 
the term that it cannot be argued hy the rittings after 
that term, or if filed before' uie seal day after term, it 
shall be put down to be argued in the first Wednesday 
of the succeeding term* - U^. £xch. 17th Apnl 1766. 
W.38. 

[f nlaintiff shall, two days before a plea is appointed 
to be heard, give notice to defendant that he will reply 
thereto, |daintiff shall then I’^ly thereto within a weea 
without costs, or in default uemndant to be disrpissed 
with 30s. costs* If two days before the hearing plain- 
tiff will give notice that he admits the plea, he may do 
so on payment of 20s. costs. Ord. F^xch. ( 12 .) 
Ida 

All pleas, ficc. to be set down to be argued on every 
Wednesday in the term*, and whenever a *''m begins 
on a Wednesday, all pleas filed on or jm;Vious to i,fie 
last day of the preceding sitting of i’ ; cuurt to be ar- 
gued on such Wednesday 3 and all pleas filed bn a 
Wednesday in term, to be sqt down for tliat day se’en- 
night, if within tho term* Ord. Exch. 10 th May 1777. 
1 Fowl. 39. 

On demurrer allovri^ to a bill for a commission to 
examine witness^ de hene sue, plaintiff having, on an 
ex parte application, obtained an onlcr to examine the 
witnesses, was ordered to pay, besides the usual costs 
of the demurrer, tho costs of the depositions, but not 
of those taken on cross-examination. Deuj v. Clarke, 

1 8 . & S. 108. 

In the exchequer, on allowing a demurrer to the 
whole bill, taxM costs are given. Jofies v. Jams, 
7 Price. 663. 

A plea had been set down, but at the hearing 
plaintiff declined arguing it, stating his intention to 
amend. By desiring^ to amend, plaintiff admits the 
validity of the plea ; it must therefore be allowed wiUi 
usual costs. Lopes y, De Tastet, 3 Mad. 163. 

Three weeks after a general demurrer had been al- 
lowed, defendant moved for full costs, on an affidavit ' 
shewing a case of vexation. On the authority of ‘ 
Griffiths V. Wood, 1 V. fic B. 307. the Vice Chnncel- 
lor mnted the motion. Wood v. Byne/y, I Mad. 32. 
And in Pi/kingtou-y. Wignall, id. 240. 245. full costs 
were given. The order drawn up was, that plaiotift* 
should pay the costo of the demurrer, beyond the usual 
costs, to be taxed, Ac. l>efendaut contended, that 
by full costs, in the gensralf.erder, is meant the full 
costs of the suit, as weU %of the demuner, but the 
court considered tho order, to Have been drawn up ac- 
cording ta the usual foiml .S.C. 2 Mad. 348. 

When plea is orde^ to stand for answer, with 
liberty to -except, plahj^MT is entitled to costs, i/ctw- 
ling V. puller , 2 .245. ‘Plea orvereo to' 

Stand TonAnawBRir'' . 

In Grj^ths v. Weodf .l Ves.'& B, 307, onimpUca- 
tioQ under, the gen^ Mer 6 th Feb* 17^^ 4 Bro. C. 
C. 545, toil costs werajpvqn on a :d 6 murier allowed 
to athiid bill, tor tim; same, cansef .plaintBI, having 
also since iBed.a fourth* . * ^ . ^ ’ 

After a demurrer had been Mt ^ 

plaintiff submitted and the bill waa ImeDdeijU The 
court, on applicalioii, ellowed.51. mjne than the usual 
costs, on acoount of the expehce dmidaiit had been 
put to. Anmt 9Ves. 221 * ; 
l>emuireir filed bad 3 demuner at bar good ; detond- 


ant does not have costs. Wood v. Thompson, Dick. 
510. ’ 

On reversing an order for allowing a demurrer, if 
plaintiff has received the costs on the allowance, tlW 
must be refunded. Oats v. Chapman, 1 Vos* 642. 
1 Dick. 148. 2 Yea. 100. 

\Deraurrerto examination by witness oveimled, sub- 
poena for costs nut of course. Valiant v. Dodaniead, 
Dick. 92. S.C.2 Atk.592. 

Defendant in a pauper cause pays costs on .over- 
sling plea and demurrer. Scatcjgner v. Foulhard, 
1 Eq. Ab. 125. Pk, Pauper. ^ < 


(y) Discovery. « 

Older obtained by defendant in bill of discovery for 
payment of Ins costs, is regular, though plaintiff liad 
previously become bankrupt. Hibberson v* Fifiding, 
2 S. & S. 371. Bankcy. ' ' 

As to how far vicar plaintiff in tithe cause is ram- 
pellable to produce, for inspection, &c., vicar’s books, 
and tbpsc of predecessors, admitted by him in his an- 
swer to cross bill by defendant, to be in his posses- 
sion, and to coiiUiiu entries relating to payments of 
sums of money, as compositions con'csponding in 
amu'-nt with the money payments set up by deiend- 
ant as modus relied on. The costs of all proceedings 
had, for obtaining the discoveiy by such means, must 
be paid by party so aetjuiring it. Firkins v. Lowe, 
13 Price. 193. S. C. 1 M'Clel. 73. Pn. Produc 
T iON OF Deeds ; I'itiies ; Evio. 

Where bill prays relief against all defendants but 
one, against whom it only prays discovery, he cannot 
after answer obtain order for his costs ; such order 
discharged. Att, Gen, y. Burch, 4 Mad. 178. Wai- 
ver. 

Plaintiff, in bill of discovery, must pay all expcnces 
of defendant in resisting motions, in cause made by 
plaintiff. Noble v. Garland, 1 Mad. 344. 

Sec general observations on costs in et^uity. Damp- 
sou V. Jiramlicood, I Mad. 392 to 395. 

Costs of discovery refused, a Qommission having 
gone out, and defendant taking the benefit of it can- 
not have all the costs. 8. C* ip Ves. 376. S.C* 
Coup. 222. Pii. (’oMHissiow.- TO Examine ; Pk. 
Discover V. 

Dctendant to a bill of discoveiy is entitled to the 
costs of the discovery, immediately on putting in a full 
answer, and iiis right to these costs is not waived by 
his subsequently accepting the costs of an amendment, 
nor by his neglecting to serve the plaintiff with the 
order for costs of discovery, until after he has himself 
lieen served with the order to amend. CovetUiy y, 
Bentley, 3 IVlcr. 677. 

I'he pro{)cr time to pray for costs of discoveiy is af- 
ter the tommission is returned. Banbury v* — -j*-— , 
9 Ves. 103. ^ % 

The bill praying discovery and a c6mmis|ii|^^ 
defendant cannot have the costs of tho discto^y-till 
the return of tiio commission. Ation, S .Vjtoy 
Commission TO Examine Arroad. ^ SV- 
- practice, that if the defendant to a bjU of dnoOfOiy 
Had a commission, examines in chief, . idstead of don- 
fiuuig himself to cress-cxamihatioii, 2ot have^ 

op^s* Anon, 8 Ves. 70. Exam. 

Plaintiff p^s the costs t^n a biir^||<;wcovery. 
Simmonds v. Ld. Ninnaird, 4 VeS. 74di. 

Rule that plaintiff in bill pf discoveiy shall pay costs 
in alt cases, is too general ; he ought only where he 
files a bill in the first, instance ; not where compelled 
toil by defeadantV-zafiiBal. \WeynioiUh y, Boyer, 
1 ; Vos. J. 423. 

V.. 5^ 

. (r) Dower*. ' 

Though by analogy to role at law, costs do oot fol- 
low dtfiitoe for dower merely^ they are given upon a 
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vexatious resistance. Tyor^fin v. Ryder, IV. & B. 
20. Dowkr. . 

No costs to plaintiff in a writ of dower. Mundy y. 
21liin%2 Ves. J. 12». lb, 

TKo '>^iieral rule is, that costs in dower ar^ not 
given under a commis>ion to set out dower any tnore 
than under a writ i>l dower, at cominon law a vc1ta<5 
tious resistance, however, forms exception to it. Jjti- 
eas V. CalcruJ't, 1 Bro. C. C. 134. S. C. 2 Dick. 
694. lb. 


(s) Kxcculors, inutee, and commllteet, 

7Vustees of a cliarity cannot lie allowed the costs of 
an unsuccessful attempt to obtain an act of parlia- 
ment, to enable them to .adininister the property of 
the charity of an improved plan, though the failure 
arose from accidental circumstances, and though their 
motives were fair and proper. Ait, iie)i, v. Mansjield, 
2 Russ. 501. Charity TavsTki:. 

A creditor files a bill against an executrix, and she 
states by her answer that there are no assets for the 
payment of his debt ; he however (Husists in the suit, 
and the result of the account in the iiiustor's olKce is, 
that there are no assets unadministcred, though tlic Ace* 
eutrix is charged with more than she had admitted : 
held, that the bill is to be dismissed without costs 
as against the executrix, llobhison v. lUliot, 1 Kuss. 
599. ExitruTOii. 

Costs refused to a plaintiff, wlio having in his 
hands a sum of money belonging to an infant, insti- 
tutes a suit to have that sum secured for the infant, 
though tlicre was a trustee of a settlement, to whom it 
might have been paid. Kllii v. I'llis, 1 Uuss. 3(}8. 
'riiustxR. 

Where executor sues in the Joint characte.r of cre- 
ditor and legatee, he is liable to ivay additional costs, 
if any, caused by claim as a cic<litor uusupported. 
ShnrptCiy,Shm'jtles, I JM'Clel, 50(1. S. (3. 13 Price, 
745. Kkkcutou. 

Plaintiff being himself an executor, filing bill as 
creditor and legatee for an account of the estate of 
testator, is entitled, having obtained a (lc(*roc, tocost^ 
out of fund in court, aliiiougli ho olUainod no more in- 
fonnation than had boon oHorod to him. S. C. 
13 Price, 746. Emcotoh ; Account. 

The costs of the commit ice of a lunatic trustee, 
conveying under the statute, inu'^t ho paid by the 
cettuique trusts. The estate being vcstcal in tho lunatic 
upon trusts for securing an annuity, and subject 
thereto upon trust for the grantor of the annuity, the 
giants and the assignees of tho grantor of the annuity 
were ordered fo defi ay equally the committeo's costs 
of an application by them for a reconreyaneo^f tho 
estate*, ilap, Pearse, 1 Turn. & M. 325. Eonatkj 
TnusTsiE. - H, 

A party to whom a legacy was assigned upon certain 
trusts, haying filed a bill against the executors, to re- 
cover the legacy, notwithstanding be had notice, of a. 
subsisting clause for the administration of assets, the 
court refused him his costs, on the giouiid that he had 
acted iinprovidently. Pdekwoodv. MoitiUson, l.S.&S. 
232. Exu^vxob; 

Trustee ..^king direction and indemnity of court, 
as to execution of trusts, is always allowed his costs, 
unless act rerjuired to be. done leads to po responsi- 
bility, and motives of trustee are obviou^y vexatious. 
Curtis V. Chandlrr, 6 Mad. 123. TniisTEte. 

The costs of a committee of a lanatin mottgageoi 
requisite to enable him to re-cotilrey to the aiqrtgagpr 
under the slat. 4 Geo. 2. c. 10, including of 

the reference, are to be paid out of the luoatie^H estate, 
whether the application lic*inude by the uiortgagor, or. 
-'by Iberainniittce, which is the uraaJ coarse^ 


Richards, t . Jlc. fic W . 264. Luna& Jilo iito k k . ; 
Stat. C. of* , V 

On summary pro^dings in charity, the trustees 
^^re entitled to costt under the act, but the cliancellor 
' doubted whether he liad any jurisdiction to give costs 
g^^lly. in* re Bedford Charity, .2 Swan. 532. 
JuRTsixcTZONf Charity. , 

. Where executor had refused an account, but on bill 
filed he gave one in his answer, and plaintiff took de- 
cree for account ; and on master's report,'~ihe account 
proved correct, court gave plaintiff costs up till decree, 
and defendant those of subsequent proceedings. Anon. 
4 iMad. 273 'V Account; Pl. Answer ; Execotor. 

J'ersons iiomihatcd trustees by an instrument which 
being void, passes no trust fuud, not allow'cd costs, as 
between solicitor and client. ' Mohun v. Mohun, 
1 8wau. 201. Tkl'S'ives. 

Trustee is entitled to costs, unless he acts from 
motives of caprice or obstinacy. Taylor v. GlanviUe, 
3 Mad. 17(). 'I'liusiEK. 

If a suit would have Iieen prosier and the executor 
a necossarv party, though tnc executor had rnis- 
(‘onducted himself, he ought not to pay all the costs 
of such suit, though in the course of (he suit it appears 
that he has miscnndmrled himself ; but if the miscon- 
duct of the executor was the sole occasion of the suit, 
he ought th^ to pay costs. Per Vice Ch. in Tebhs v. 
Carpenter, 1 Mad. 290. 308 ; in which case his 
Honor allowed executors their costs up to the time of 
the decree, but (‘barged them with the costs of eubse- 
qiient imiuirics, which were solely occasioned by their 
breach of trust. Kxoii. 

Administration is taken out i^ 1771. Distribution 
to ccilaiti extent is made, but a large sum is ndainod 
on fraudulent pretences. 'No effectual stir is made 
against administration till 1792, and that is protracted 
by admonition in court bfilovv, till, 1810; bold, not- 
withstanding ]aps({, that 'administrator should pay 
interest witli annual rests for whole period, on sum 
undistiibuted, willi costs incurred since original de- 
cree, Stackpoole v. Slnrkpoole, 4 Dow. 209. Ac- 
count ; T NTh uKs r ; A o.\u)N. 

Co 2 »ts of the committee of a lunatic tru.stce, convey- 
ing within the statute*, must be paid out of the lunatic's 
estate. Kip, Hry(lf:;r>, ('ooper, 290. J.unatic ; 
t'oNVEY \NCK ; Stat. C. ok. 

Where plaintilFs bill for specific performance of an 
agreement for sale was dismissed, plaintiff must pay 
the costs, though he was only a trustee for sale. Ed- 
urirds V. Harvey, Coop. 40. TiiuSTEB. 

Interest and costs decreed against a steward upon 
fraud, wilful concealment, &e. and in such cases 
guiierully, thcie is no limitation of^tiine. llardicieke 
V. IVi’iftni, 14 \'cs. 504. P. be Steward; Account; 

JviEni-sT. 

Where trusters for sale purchas^ through a trustee 
at an undervalue, iliougli^itliout fraud, and by auc- 
tion, and the cestuique tn^t^ being infants, and there- 
fore incapable of dischar|^iig the trustees, tlie/rclief as 
to a re-sale was given with costs against them ; but 
as to the other part of the case, with regard to .accounts 
that must have been taken^ they' must have thcir costs, 
as they would have been entitle to them in::th^ ordi- 
nary case. b'undei'Krm v. Walker^ 601. £t 

vide Hall v. Ilalletl, V (.'ox, 1^4* 14ly.^ Ti^ustee. 

In Raphael v. Boehm, 13 v<». 690, an. executor 
was chaiged with interest, and mth theco^ts of tho 
iii(}uiries aod aocouhts r^ating' tp.' the breach qlr trust ; 
billon the cause bpming. pa for. ^'rthendif^oqs, he 
was allowed S||^:costs o^the subseqneWproceodings 
as were conso^ntial on those of wlifon the costs 
were allowed, him by 'tiie.fonsier.' decree, and which 
arosc.principallvl^ a neeiis^^ investigation as to tho 
rofe;by which thpy were 'tb be charged. , So, Pocock v. 
UediHi^tony^ 5 Vash 600^ 
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Tnisapplyin^'^ust funds, was iqade to cdsts as 

far as related to the tranmtion ii| ,qiiestioff,' £xor. 

When the court gives interest against executors as 
a remedy for a breach of trust, the costs follow of coucm. 
Seers v. Ifind, 1 Vcs. J. 294. ‘ l^ot^e v. itj^, 
11 Ves. 62. MiisUjt v. TFard, id. 58dp - Sut in itsA- 
hurnham v. 13 Ves. 404, ll\e 1M. R., in 

giving costs against executors, weAt' into the cireum- 
stances as at'ground for it, obsei-ving that he did so, 
seeing the rule laid down in so general a manner in 
. Seers v. iZ/nr/, to which he .was not quite pn^pai-cd to 
accede, as there might be many cases in which exe- 
cutors must pay iiiter^t which would not be cases for 
costs. Kxors. 

Where the costs of a trusty are directed to be taxed, 
that means as between party and party. But where 
a trustee has expended money by reasonably and pro- 
perly taking opinions,' and procuring directions that 
arc necessary for the due execution of his trust, h4 is 
entitled not only to his costs, hut also to his charges 
and e.xpcnces, under the head of just allovranccs. 
Yearns V. yaintg, 10 Ves. 184. Trustees, however, 
in chancery, on application, generally obtain*costs as 
between attorney, and client. Ijeaine’s <’osts, 157. 
Thustees. 

It is a settled rule, that>exmitors of an insolvent 
shall not have costs : they need not have . Inii::is'/'red. 
Atitiir V. Shaw, 1 Sch. Lcf. 280. Ksoiia. ; In- 
soi.vKxcy, 

Neces.sary coats of infant triL^tee ordered to convey 
under stat., allowed. ' Ki/). Cant, 10 Ves. 654. I\- 
y.\ NT Th vstek. ‘ 

Where trustee ^4 neglect occaKioiis the suit, no 
costs aiu given him, but against him, of course. 
O'Callaghan v, ' Cooper, 5 Vcs, 117. Caffrep v. 
Darby, 6 Ves. 488. Tnusrj;i'. 

Costs refused to a trustee, setting up a trust dif- 
ferent from what it really was : but general miscon- 
duct, &c. is not a sufficient ground. Zhi// v. 
gomery, 2 Vcs. J. 191. 4Bro. C. C. 339. Titi;s- 

TEES. 

'i'rustec not deprived of costs fur slight misconduct, 
in respei't of which he is charged with interest. 
Sammrs v. Hickman, 2 Vcs. J. 36. Tnusnu:. 

Trustee ordered to pay costs on misconduct. Daw- 
son V. Parrot, 3 Bro. C. (^. 236. Tuvsi eh. 

Agreement for a lease of a farm, rcferi ing to a papw. 
containing the teima, bill for specific jierfonnancc ac- 
cording to sUv^’h clauses as had been read to the plain- 
tiff, parol evidence to prove that was refused, and the 
bill dismissed. Bill being dismissed without costs as 
a hard case, parties made trustees without theo' know- 
ledge, and as such being necessary parties to the bill, 
cannot have costs against plaintiff, but left to their 
remedy against their principal, otherwise pcihaps, if 
plaintiff had prevailed j because then, those costs 
might have been ^ven against other defendants. 
Broflie v. 5f* Paul, T 326. Speciiic 

EORMANCE J EviD. PAEOX^if^ 

Costa to commit^,iqf lunatic, refused, because he 
had not'.pj^ed hisf ikbcounts regularly, though no‘ 
fraud* Cbir^p 1 Yes, J. 296. Committee 

ofLvvatIc.' *' 

Where a tiiip^t^mitted a breach of trust from a 
mistake’ of powe;^, he was made to pay costs. 
E. Pawlet V. Herbevt/ l Ves. 297. Trustee. 

Costa of coarse, out of the fund i(> tg^Ui receivers, 
and tcust^/who have' paid 
mon^ idto court Costs canbbt be (6/4 college 
individuallyi nor as a corpofatioDr^jleM so. 

Att, Gen. r. City tf T/mdm, 1 'S. C. 

3 Bro. C.«C. 171. Trust* ■.'••’•’ ''j 

Where an eEecutor ki^ .apeiti 
legatee than the amount of the legacy, the cbnrt 
thought it loo hard to give costa against nlm, though 


there was a deciue for the payment of the legacy. 
Davies w.^Aasten, 1 Vcs. 241. Kxoj^* 

An ex^utor who ought to have been a ro- plaintiff, 
was made a defendant, and Ld. Chancellor far some 
time,^ doubted whether he was entitled to his costs ; 
but at length ordered tliemr to be paid to him. Blount 
V, Burrow, 3 Bro. C. C. 90. Exon. Party. 

Executor having thiuc guineas per annum for col- 
lecting rents, a tnistcc as to the residue of personal 
estate : and not having brought an action to ^wover a 
liond debt, was charged therewi|h:: having put the 
nest of kin to prove their rclationsAip, ordered to pay 
the costs of taking the accounts. Lawson v. Copeland, 
2 Bro. C. 156. I'^aohs., Liaiulity of j Exqrs. 
Bexi fktai.t.v Inter i-sTi;n.» 

A bill being tmule necessary by a trustee's refusal 
to join in a conveyance, the court was of opinion that 
the teustcc should pay the costs of the suit. The de- 
cree was, that pliiintili' should pay the costs of all the 
other defendants, and have them over from tho-trustee. 
Jones V, Lt'wi<, J (\)x, 199. Trustee. 

It is a general rule that an executor is entitled to 
costs as far as goes to the. taking the account ; but 
where an executor by his delay had caused all the 
cxi»en(‘es, except the taking the first account, the court 
said they could not separate tho expenecs, and there- 
fore gave him no costs. Neiclon v. Bennett, 1 Bro. 
C. C. 362. Kxun. 

Executors usually are to Iw exempt from paying 
costs, even though grt^al difficulties and delay have 
been occasioned by them ; - for the court will overlook 
these circumstances, if it can. Hall v. Jlallet, 1 Cox, 
141. Jd. 

Executor ns such,. employing solicitor, is allowed 
his c'osts. Mar nonwin ▼* Jones, Dick. 687. 

Where a debt of a testator is recovered against an 
executor nt law, costs are given de bonis propriis; but 
in <‘<|uity it is tlisiU'ctionary whether the executors 
shall pay costs or not. Uvedale v. Uvedale, 3 Atk. 
119. Exon. 

('osts were givcui pnrsonally against an executor up 
to the decree, when the defence was on a wrong foot, 
and tlie answer evasive and contradictory, liwrh v. 
hfiinigolt, 1 Vcs. 124. So. where an executor has 
obtained a release of a legacy without any considera- 
tion. Horsley v. Cbulomer, 2 Ves. 84. Exoh. 

Thou'di executors arc not to pay costs, yet they shall 
not he allowed any, because they arc supposed to reiin. 
burse themselves by the credit they take in the ac- 
count kept by them. l[un,plir\is v. Moure, 2 Atk., 
108. Exons. 

Tliough an administrator is entitled to his costs up 
to the account, the subsequent costs will be reserved, 
if his conduct Im; such as to induce the court to do so* 
l.anthn V, (nren. Barn. 389* Admor* 

If trustee files bill, and brings cesUtique before 
court for his own private interest, he shall. pa|^iwhplo 
costs of suit. JJenley v. Philips, 2 Atk.;48*-';:.Tttus- 

TKE. ■■ ' 

. W hero the estates of two testators have beeb|>lended . 
'50 as to create confusion, the executor of aA;*i^ecutor 
shall be excused costs, though it appear^ be had 
assets enough to pay the plaintiffs debt. Sandys v. 
Watson, 2 Atk. 80. £xor< Liauu^I^ 

Where a trustee by his improper CQ^du^dccasio'ns 
tiie necessity of the suit, he shall pay tb^f^ts. Fell 
V. l.uthwidge. Barn* 319. Trustee. 

If an. executor commit a fraud, he will not be al- 
lowed costs but of the estate^ though the testator has 
directed Uiat bis executors, for any expences they might 
be put . to, should be allowed their costs out of his 
estatp* Hide v. Bteywood, B, Atk. 126. Fraud ; 
Exfuutors. 

It ts not an invariable rule* that an adminislTatoT 
slumld be allowed, costs, at all events. Wilkins v* 
2 Atk. 161. Administrator. 
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The nde relation to costa, to be paid an 
eiecutbt defiehdant ia tbe same in equity as at law. 

/i^friet s^J^anium, 1 Atk. 468. Kxo». 

An'^mcntor filed a bill to prove tlic will against. 

• and to have a defecUve surrender eundied, 
abamng that the estate wu otherwise insumeiant. 

ThepeiT^tby a cross bill, insisted that there wai mote 
than sufficient to pay all the debts, ex^uswe of the 
OQpybold not surrendered; whereupon original 
bin -was dismissed with costs against the executor as 
to that point; because tlic executor confessed the 
matter in a second answer to the cross bill, bui had 
suppressed it in the first answer, and charged ^e con- 
trary in the original bill, Mallabar Mallabar, Ca. 
temp. Tall). 79. id. , 

A trustee misbehaving himself, ordered to pay costs 
out of his own pocket, - and not out of the trust estate. 

IsUnidv* Spills, 3P« WT. 347. Fell v. Lntwidge, 

Barn. 314. S. P. TntsTKE. 

Bin for an account against an administrator ; the 
master reported assets sufficient iu defendant's bands. 

(*usts given generally against defendant, and notout 
of assets; as at law, when .defendant pleads jdettr 
odmm., judgtnent.is given tie hmis pmpriist si non, See. 

UavyVmSeyif Mos.204. J*rissickw» Vigures, Colies* 

P.C.'846. Admoa. ^ 

Corporation noittinating schoolmaster, contrary to 
the particular tenor of their charter, arc liable to costs. 

7tftw Ilf Salopy* AtU Gen, 1 Bro. P. C. 402. Con- 
fonSTiON. 

^ Governors of a ebarity^ tliough not guilty of corrup* 
tioni y<et if extremely negligent, to pay ebsts# £asl v. 

Jipal, 2 P. W. 284* Cii ahity . 


Kxecutor brings a very finyolous bill, which was 
dismissed with costs out of ^e assets. Cole v. Hum- 
vcp, Sel. Ca. Ch. 62. ICxoH. 

A, on deatli bed, desires executor not to trouble B 
for bind debt, executor puis bond iu suit ; lamd or- 
.dc^ to be 'delivered up to lie canreUed, and costs 
paid by executor of law ami e<puty, but reversed as to 
costs. IVeketl v. Rabv, 2 Bro/P. 3B6. Kkor. 

JlpMDj WAIVEU of; IJeFDS, Dei.lVP.UY UP TO UE 

Cancelled. 

Bill by an administrator. Defendant demurs, and 
the demurrer is allowed. Bill dismissed with costs, 
and so said to be the constant course in C([uity . Frazer 
V. jVfrnrre, Dumb. 63. Admou. 


session of chariW estate, and suppivssing or coucnal- 



CoNGEAtMEUT OF EviUPNCV 

Where ^MCiitors make au untair appraisement, and 
otherwise <i9i(tbekave themselves in tlieir they 
shall be' .liable to costs. ShepjMrd v. Smith, 2 Bro. 
P. C,r8^..^; JExons. 

If a against a trustee for an account, to 

which by his answer, thuiigli on taking tlie 

accounthi^^PIsand lb debt, yet he shall not pay costs 
unless b^hos '^foisbcliavcd himself. Fa n ot v. Treha^. 
I Eq. Abr* Pre. CIi. 254. S. C. 'J’ui srKE. 

Where trditees Gf c|iai'ity niisniaiiage fund, and 
neglect itB^olji^l^: held, liable personally for defi- 
ciencyi and boats of Suit. ilaberdadieFs Com- 
pany AU, Gen „ 2 Bro. i*. C. 370. Tuusiees, 
Liability op. 

Where an answer of an executrgr was ^sified by 
proof, and she appeared to have acted '^udulently, 
she was made to pay costs. Vaughan v. Thuntoii, 
Colles’ P. C. 175. 

■“Seftou 
court 


Executors guilty of a breach of trust,; 
costs. Order confirmed on appeal, 

that the costs having been taxed, 

shpuld send them back to tlio master to'be irOs^xe^ 
J^tafuiv*Cope, Colles* P.C. 97. Id^ 


. exertions allowed^ 

1^1 i^^ue. Defendant, tK^mmeutor, by his 
answer '¥^eafde^fitiona\ of the tew^rix that her 
other relationa 'shdild have ho mere than their expr^ 
legacies, and hoped' to prove that the surplus was in- 
tended' the executor. He was made to pay costs 
for thus iiisisting ofi the surplus* Bayly v. Powell, 
Pre. Ch. 92. 2 Verb. 3^. , Id. 

■■ 

(t) Exception^^ allowed or overmled. 

Costs upon exceptions where submitted to before 
order of reference ; and where sqpae exceptions allowed 
and uthersdisidlo^ upon reference. General Rule, 
Nov. 12, 1803. 1 8ch. & L. 241. 

The deposit on filing exceptions with the register to 
1)6 51. Orr/. Ch. 2 1st July, 1710. Beame's Ord. 
320. So for every exception,: or branch of an excep- 
tion that shall be overrumd up frivolous, the exceptant 
f^all pay 20s. costs, and foreve^ exception or branch, 
though not opened, but waivedf, lOs. costs, over and 
above the 51. deposit. Ord, Ch* 2lst July, 1710. 
Bcame’s Ord. 320. Vide Bead' 'a* Ward, Dick. 111. 

Where a great number of except^s were taken to 
an answer, and shortly before the argument the de- 
fendant submitted to answer them, in consequence of 
which it was uvgcti, that the answer was clearly evasive, 
and that the unlinary coMb Where greatly inadequate, 
yet the coult refused to give" exthi costs, but rcservecl 
the consideration of them until the hearing of the 
cause. Atwood v. Small, 2 Y. & J: 72. 

Where exceptions are takenr'lo the master’s certifi- 
cate of the taxation of costs; ou.ihe ground that he has 
not enlarged the solicitor with dt- the monies received 
by him, with which he ought td have been charged, 
and sucli exceptions are flowed, and the master 
directed to review bis report^ in that inspect tlie court 
do(is not give the exceptant the^cosls of such proceed- 
ings, on the ground that they aite necessary to correct 
a mistake, or misapprehension of the master. W-rig/i( 
V. Southumly 1 V. J. 527. pR. Exceptions to 

MaSTKII’s CKUTlVirATK. 

Court refused to allow defendant costs, in case 
where only four out of thirty-five exceptions taken were 
allowed, five only having been argued, and one of 
those overruled. Daniel v. Bishop, 13 Price, 15. 

The course of the court is to allow 40s. on over- 
ruling exceptions, and 60.s. on. allowing. Id. ib. 


jvu'tnv, sjunv, vu. ixwAiiiK. jj v\eepiiuiis, uuu ouk. un. allowing, in. iu. 

Corporation hetug trustees for charitv, and in ih)s^^ Wlicn several exceptions are taken to an answer^ 

-..J f.,.- * _I I ^ .1 . .-II..: L 1 


and the master reports the answer insuificient, and one 
general exception is taken to hi4 lOMrt, and some of 
file exceptions to the answer are 'uiiowed, some dis- 
allowed, and some waived, the court in its discretion 
mav order the deposit to be divided. . Dawson v. Busk, 
2Madd. 184. ^ ' 

Exception to the report and;m jg;Uneral terms, that 
the master iiad reported the exuiniaution insufficient, 
whereas he ought to hav^ reported it sufficient, is re- 
regular, but not to be en 


ovctf^lud, costs beyond { 
cell v. AFNamara, 12 1 


iged, and therefore being 
Sosit were, given. Pur- 
66. PR. Exceptions 
TO piaster's Report ; Pr. I&ceptioIis, .pBPOSia 

ON. '■ • 

Nine exceptions were t^eiitO:Uabb mjimier'in two 


attbi^eume time. 


cases wliich came on to be'ar. ^ , 

and were all overruled. Pl4|j||^\'UWibl^^ 
pay 101. costs in each cau^; AnseM, 


2 Fowl. 9. 

Jf a 

and so , ^ 
andalli^i^, 
ne^iice;# 
allowed ‘ 

' Exce{^biui ;l 



% 9cabi^’.hnd imp^nence, 
biing taken ya % report 
(F ilnli nave the coiit of the 
on dfieptibbs being 
# irrei^ilbnty. Broom- 

Pr.- Exceptions TO 


^ jb an answer, which was ac- 
cordingly .re^rlra insoi^iont ; hut bn exceptions the 



li»he 

wait 
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If ketr at law bring bill for discov^* it is not of 
courstt that be sliall pa^ costa^^ut he shall be allowed 
to amend, and pray inspection of deied|k* Jd. 1^. 
Discovery. 

Cqsts gjiven to heir at law where he brings, ibi|i to 
dispuls will, or bill against hiotto establish it. BUnke- 
hme Feast. Dick. 153. . > ’> h 

Otherwise If heir at law inftnt. Id, ib. o 
The couritwill give costs against an ^eir in case of 
spoliation, or Secreting of a will. Bemeu v. Eyre, 
3Atk.387. 

Air heir is entitled to his costa, fora is the law ikhich 
casts tlto descent upon him ; but otherwise, as to an 
executor, because ne may renounce* Humphrey v. 
Morse f 2 Atk. 408. Biddalph v. Biddtdph, 2 P. W. 
285. Uredale v. Uvedale, 3 Atk. 119. Heik & 
KxKf'UTon. , • 

But if an heir 1>rin;?s a bill to set aside a^ wilt for 
tnsaniw, instead of an ejc(*tment, lie shall j^y. costs 
ifhefmls. Webbv. Clnrenien, 2 Aik* 4ri4. > 

An heir at law is made a defendant and insists on 
his. title, he shall have his costs thoup:h it goes against 
him, but if an heir at law be plaintiff, and miscarries 
in his suit, he shall not have costs, but on his suit 
appearing to be groundless, shall pay costs, latxton . 
V. Stephem, 3 P. VV. 373. 

Bill by devisee against an heir to prove a will as 
the heir, heir cross-examines theplaintifrs witness, and^ 
refuses to release his right, yet the heir shall have his^, 
costs given him on motion, otherwise if he examines ' 
witnesses of hjs own. BidvJph v. Bididph, 2 P. W. 
2B5. • * V 

Heir at law, or lieir-ma^ to the honour of the 
family, if probable cause to contend for the faniily ' 
estate, sliall not pay costs. Shales V. Barrington, 

I P. W. 482. 

Heir at law disputing will, though on trial tlierc’’^ 
were shown no ground for disputing it, yet held ho 
was entitled to his costs at law and equity. Crew v, ‘ 
Jidlijl’, Prcc. Chau. 03. Issue Law. 


oouit held it sufl^nt.. The party siit 
application ismot entitled to costs, but^, 
the event of the suit* ,, daon. 3 2^. ^ 

Exceptants to a decree of charitable uiea were' 
allowed costs on those exceptions on- which they pre**’ 
vailed,, and on those where they tl(a remnd- 

ents were held entitled to coitir* Corp.^ihirfird v. 
Lenthall, 2 

Exceptions being frivotoufe^ exc^tantoto pay 5i0s. 
for every exception ovetruledT and. 10s. for every one 
waived. Read v. TPai^ Dick, itO.* 

Heir at law is usqally cspititled to an issue detds. rel 
rwn, and is not liable ’ to psjf Costs, notwithstanding 
the issue is found against. lum and will cstablislicd. 
Tucher v.Snnger, 1 lVl*ClcT*d^,Y. 425. S. C. 13 Price, 
609. Issue Devis. vfei^ .NON. 

In suit against heir at law to establish will, if hitf 
‘ examines witnc^*s in chief, he must pay his own costs. 
He is in no such case made to nay the costs of otliers. 
f(/.445. lb. 

In what cases -aiikeir at law is refused his costs in 
an issue c/ccis. Uan.'' Id. 439. 445. Ib. Issue 
Devis. vel uoft, . 

In a charity cause, /Cproi^s between '>*tornoy 
client, to the heir, making. no improper iioi.it. Currie 
v. ZV, 17 Ves. 462., • 

Heir at law defbnduit, contesting the will and fail- 
ing, but establishing a.qlaiui ip the cause, as creditor, 
against testator’a estate,'^ charged with payment of his 
debts, is entitled to costs, Burne v. Breene, 
Ulall&B. 308, ^ 

Heir at law^ ctofendant,' desiring an issue upon a 
will, in which he failed, en^^led to his costs in e(]uity ; 
no costs on either side Jis to tlic issue ; ordered to pay 
costa of a groundl^ motion for a new trial. While 
V. Wilson, 13 Ves. 87. '. I^sve at Law. 

Heir at law has a right to his costs, though he cross- 
examine plaintiff's witnesses ; but if he examine wit- 
nesses on liis own part, he shall not have costs as to 
that. Vaughan v. Fitzgerald, 1 Scho. & L. 316. 

Where an lieir at law is bixiught by order before die 
court, though there is no resulting trust in his favour, 
he shall have his cb^ts. Att, Gen, v. Haberdasher's 
Comp., 4 Bro. C. C* 178. 

Bill of heir at laiw against devisee where vexatious/ 
dismiss with costs , Sml v. Brownian, 3 Bro. C. C. 
214, ^ Vexation.,,/ 

Heir at law raising a point against a will and fail- 
ing, costs were imied to and against Jiim ; bat an 
cx^tor or trustej^V merely submitting a jjoint for 
opinion of couit» 'mough he fail, they shall have 
■ losts. Rashleigh v. Master, 1 \'os. J. 205. B* C. 
3 Bro. C*. C. 99. ^^Exon. & Tuustee. 

The devis^ for a mortgage filed his bill against the 
heir and e^utor of*lhc l 4 ri|ptgor, for a foreclosure, 
and alto made the h^ejOp. mortgagee a party in 
order to estifblish the vril^l^nst him.. * Tins latter 
party cannot have hipcosts out of the estate. Skipp 
v, Wyatt, l.Cdx,.3w.*^; at Law ; Moutoou. 
& MoaTO'Sli. ii; , 

Bill by defitoee at law to establish will 

and execsutoj^t8,:..h0t^ prays no more; plaintiff to 
pay costs.. Dick. 300. 

Bill estaUhSl^ agbinlf heir at law’s bill, he pays 
costs at Ihw and but^«n j^^lm<^evisee, no 

costs on eitoer side. 313. 

S.P. 9lffgkv. Boto»aZ;iMck: “ 

Refhfeltoe hkfi^ mastoriii,^ 
exceptions, p^^wmled. 
of refemnee^ ^ojfersnt v*. 

Bill disinberit^ 
of dbeds,.dismiBsoi wHhoiitfi 
Ambl. 163. iNapxcTioN ov Dixo* 



(u) Ihisband and W^e* 

Husband and wife defendantyj; husband without^ 
order for wife to answer separate/^uts in separate an- '* 
swers, stating wife not to live vrith.him, and he had'- 
^ controul, ^£C. He being taken on attachment for 
^wantof wife’s answer \ ordered to be dtschargcii, and ’ 
wife to answer separate, and indemnity hiisliand as to 
costs. Garev Whittinghum, Pn. 

Axswp.n; Pn. Indemnity. 

The separate property of a wife hi the hands of die 
court, is liable to the costs of a suit instituted ^ her 
touching tliat property, liurlee v. Burlier id* 100. 

Settlement on marriage, of stock belonging to the 
wife in trust, after death of the wife, if 'the".nu9||band* 
survived, fur him for life, if no issue, the wIiolo.,to to* 
vest in the wife, witli power of appointittenti^lif wne 
to her next of kin. The wife looped, in 

adultery ; on the bill of the liusbiCnd to baVe-tqyflivi- 
deDds paid to him during their joint livOk, erimAiiBq pf 
such intent, or that they should Ijc to tl^'sesktota use 
of the wife, refused ; bu#held to f)qbi%;t9 .the nus- ' 
band for the mutual support of bothljg^i 
ffie costs and also the expences of the 4 
groundless suit instituted against^ him by V 
the ecclesiastical court, should Im'^paid out ^<. 
cumulation, and the only surviving trustbft appearing 
not^to Ito indifihreot, that the future dividends slioiila 
be i^d into court ' - Bull v. A^tgomery, 2 Ves. J. 
191* 4 B|t>w Cf^C. 3^; Evinmcx"'; Aoultehy. 

Whdto:.4i .bqi^and had by io^ition induced his 
\wiZe to.:-Mmir part 'of her separate proi^rty to 
him, <m -a bill by her against him for a specific per- 
of an agm^ment befoeb marriage, he was 


wife in 
the ac- 
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ilnarde to ]^y.costs on account of the fraud, tuampert 
V. Lampert, i Ves. J.'fil. 

, Yi^ife'taailiot be taken in execution for costs. Jones 
y^fhamjnon, Dick. 160. ^ . 

'^BiH'by husband (who was also administnUorof his 
Wife) to be relieved agunst a bond given by"™ wife 
' iM^'ntkSit before inai%ge, without the intended hus- 
(ijindfs knowledge. The bill was disitll^« because; 
a eonsidei alien was sworn to in the' ; but the 

court would have excused the husband 'the costs, had 
be not Ixicn liable lo them as administrator to his wife, 
who, if she had survived her husband, could not have 
said her aunt should lose her costs, because of that 
conrealment, which was at the wife’s own rc(|ucst. 
Illnnchcl v. Foster, 2 Ves.2G4. 

Hill to establish a purchase from a wife, of separate 
estate, without the trustees joining. 'I'he court de* 
creetl a specific ])eTformaticc, and gave costs as against 
the husband, but icfused them as against the wife. 
iirigby v. Cox, 1 Ves. 517. 

Wlicic a feme covert has hecn guilty of fraud, 
solely without the hushand, no precedent of his pay- 
ing costs. Cotton V. Lntit'tiU, 1 vVth. *153. 

Bill by busbaiid and wife for a lej^aey given to the 
wife. Defendant, thcexeeulor. had ollcred, before the 
bill filed, and again by his answei, to pay the legacy 
on plaintiff’s making a propei setllcinetit on hts wife. 
The court refused costs on luthci sitUs beeaiiM: a man 
' ought not to pay costs for iti>i.>ting on a right which 
the law gives him ; but the settlement was oidcred to 
1)6 made at the husband's own i'baigc. lirou'n wl'J- 
few, 3 r. W. 202. 

liill for redemption by a husband and wife, to which 
defendant put in a plea which was oveiiuled, with the 
usual costs to plniiitiirs. The husband then died. 
The wife held entitled to the ct.sts by suiviveisliip. 
Cofjpin V. — , 2 1*. \V. UHi. 

Kerne sole brings bill, and pending tlic suit marries, 
and baion and feme bring bill of levivor and nluain 
decree with costs They sliall have costs for tlic w lude 
suit, except the bill of levivor. lyi'ihninrv, 

1 Vern. 313. I'n. Aiuti.mi nt iS: Kiivivou. 

•^^'NVife sues out subptrna as siiigh-, she being at lime 
married. lliisbaTid ami wife must pay custN. i/.rs/- 
inffs y. Judges, ('ary. 3(i. S. 1*. I’icrs v. Cuosr. id. 
139. 

(tt’) Incumbrnnci'iA^ inntgit^or aud inert gojii'U’f and 
iquiliiLU nun tiinp^er. 

Where a prior deeri'c Innl onlered the costs of a dt*- 
fendant tnortgiigee to be laxi-d, lie will be enlitled 1 1 
his costs, thoiigii it apju'ars at the hearing on further 
directions, that his dj;bt w'as paid oil' befoiv the coni' 
inenceraent of the suit, and that he had set cjlau im- 
proper defence. U'iheii V, Mclf’:tlJ\ 1 Ixuss. 5,30. 

Where legacy i^ charged on land, and piii'c of land 
is insufficient to pay Icgaiw-, a mortgagee of dcvi*«ce of 
land shuji not be allowed Iiis costs m a suit against 
him and devisee for raising and payment of the lega- 
cy. Sbackleton y, Shuvklelon, 2S.iS:.S. 24*2, 

Mortgagee. in possession in general entitled to his 
costs incu.rretf in that character, but is charged with 
Costs occasioned by his conduct when overpaid. Arch- 
tiencon v. Jiowes, 1 Al'Clcl. 149. 167. S. (.’. 13 J*rice, 
353. 

(Indcr a bill by a second incumbianccr, a receiver 
being appointed, and the first incumbrancer taking the 
benefit of the suit, the costs are to be paid in the first 
instance, before the demand of the first incumbrancer. 
vW'Aife V. Jip, of Peterborough, 1 Jac. 402. 
j| Mortgagee resisting the nght to ledemption, on the 
^ mund of a dcciec of fouxilosurc collusively obtuned, 
decreed to pay so much of the costs as wgs occasioned 

nis resistjnee. Ilarren v. Tebbuti, 1 W. 



cm red on the petition' for him to reepnvey, ami of the 
reference, are to be paid< out of the lunatic’s estate, 
whetlu rthe application be made .by the mortgagor, or 
by the committee, which is the usual course. Kxp, 
JUchitrdSf 1 Jac. Sc W. 264*. ’ 

. Oil motion for reference, under 7 Oeo. 2. c. 20., 
the court rofuhCil to direct master to take into account 
costs incurred at law, no mention of proceedings at 
law having been made in the bill ; l>ut leave was given 
to amend bill in that rc.^pect, and motion to stand 
over in meantime. M il In rtl V. Mayor, 3 Mad. 433. 
1*11. Um-ui-.Nci: TO Master ; Mobtcack, Fokeclo- 

sL'HK OI-. 

F<|udabl'*, ni(ut-ag(‘e by deposit of deeds, with a 
wrlti.ig cx^uossiug the terms of the deposit, is cntitleil 
UK a petit ion in bankruptcy for a sale, to have his costs 
out of lire pi ill luce of uiortgaged premises. Sceus, if 
tie. such writing*, /.'i/i. Trew, 3 Mad. 37*2. See also 
/’i/). //finis, eheil /II. Fi}t,.<ikes, Buck. 349. Ba.nk- 

c\ ; Fiji II \uTi. Moit’id voKK. 

Murtg.tgee ou bill to redeem insisted that heir at 
law was living. Master, on reference, reported him 
iii ail. Fxfeptions were twice taken thereto, and issue 
diiceted, by wliirli be was also found lobe dead, 
iMcitgagcc not to pay costs of issue, as it was not 
vexatiiuis, so long as court ihougbt necessary to direct 
Ksoe. liiisrn V. Matntlfe, 3 Mad. 45. Issckat 
l.vw ; Nkxv'iiiin. 

\\ lieu- a sale cr mi.ilgagc is a fraud on prior in- 
cumbrauce.r, court will give eosts against veudee or 
iiioilgagec, ou setting asiile tlie deeds. Ttnilor v, 
/m/vcr, 5 J’rice, .*>06. Sf.ttimg asmic Drr.ns oii- 
lAiMiinv Kuan. 

A puieliTser of pioperly collaterally cliaig(?d to se- 
i oie. a boKil ib bi, for wbicli be moitgngcs the pur- 
ebased eNtate, ;uul pays the remainder of the purchase 
iiiiuu'y, is nut entitled to insist on having the property 
rci-oiiviyi d lurhiui, fre.cof iucunabrauee, before he pays 
the i-uiii s;} secured by mortgage ; and if be file a bill 
to have the estate rccouvovud to him, a declaration of 
coiiit as to the persons entitled to receive the money, 
whcic tlnue are two sets of claimants, he will he eon- 
sidored as luerely a mortgago.' filing bill to redeem, 
and must pay all costs, althougli he has paid the 
immey into court. Dr.*' v, i/.r.' niw, 0 Price, 319. 
Vi no. iv Ft KCii. 

Moitgap:tu iding bill .edeem must pay costs of 
persons claimiiig under the mortg'dgcc. Whetherell 
V. Collins^ 3 ;Mad. 25"). 

On a petition for *'ie -^idc of mortgtiged premises by 
an equitable inorigagec, under a written agreement for 
a mortgage, tbj petitioner is entitled tocosU^* Fdp, 
liiighturu^ I Swaf.. 3. Buck, 148. S.C. Pn. Pe- 
TioN K»K Sai.c. ; -^itaiu.k AIuhtgace. 

i'lquitable morq, •;,ee is not entitled to costs on ap- 
plication for sale of pledge, &c. though it is owing to 
bankrupt that no p?gulai mortgage vvas made* Anon, 
*2 Mad, 281. BAMkcv. Petitions]^ Equitable 
Moutoee. 

Equitable mortgagee prat^g sale of mortgaged es- 
tate, pays costa ^ peti^oT itnd of assignees* ap- 
peal a nee to it, iiot 6ut oTpr^iiceof mortgaged estate, 
but personally ; but if assignees oppose petition on fri- 
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volous or mistdon grounds, ilicy pay' 
by such <M^ition. Httrne^ 

DaNKCY., SALGI^f; KQvlrTAIlLS,|[oltTOAbE. 

E<^uitablc mortgagee must pay the MStaoiIiis peti- 
tion for s^e. Ex}u IVarry, 19 Ves. 472. > 3 a3Ik<;y. 
Petition'; lUNkcv. Equitable 

Onva bill for an account i^hlsta ballifF, anj^ue 
was directed, in which defendant, was found ^ to be a 
mortgagee, and plaintiff Afn<iRflcd hit bill acrordin^ly. 
The court, on motion before' hearing, liold dufemlaut 
entitled to all the costs sustained by him u]> to the 
time of amondineht, ^yond what he would have la'eii 
put to, if the bill hskd ^n originally a bill foi a fore- 
closure, such as the costs of the issue and of the ap- 
plication. Umiik y. Smith, Coop. 141. 

Mortgagee, nndSr circumstances, not allowed his 

costs. Trecbihick,'^ V. i\ It. 181. 

Usual dccioe for redemption and aocoiiiit, against 
mortgagee in posses.sion, who had been ovorpaul, but 
there being no reservation in the dei'ree as to costs, 
and the rcdemptluh being decreed on payment of prin- 
cipal, interest, and costs, defendant \va< (Ic(*lnn‘d enti- 
tled to his costs. Trimlfis’on \, IlamiH, I i'.ill rv ft. 
377. 38(5. 

Defendant by his fraiuluieiit iNmili.- 1, lhoii*..h 
dered as mortgagee in possession, drpiivod til' I,:-* t.o'is j 
/Wiimwy V. J Hal! .N 1! lir'i- l u^i ». 

riifier the bill hj tlio I, t iom ‘'md 

aud lliinl inorlgagcfs n i.. m. ■ 'o a e . li.c imni 
jnoving dofir.ient, flu; costs • paid in iiio l.i 'l place. 
hciieht‘1 V, Srntj'fnr. 13 V i. .. .rn), 

A iiiort-jiagee ’S 'iIum^s entitled to costs, a. dess 
there Ik* positive r.dicondo.et i»n hi.- pai* (..•/(«.'* v. 
Swi/'t, 2 Scho. "'i ' T.. 042. 

hlortgagee allowed costs of proem , .tlmirislr.i- 
tion to an incumbrancer, under will ol nmr-ga.(or. as 
a necessary party to fo» M'losua. //iM*t \ 

9 Ves. 70. Atooi’N'i. 

Mortgagee, though gcnoiai.y entilh .* to ^ a 5s, is 

ilcprivod of them, if iheY s asim.cd by impM'pu 

conduct, and even » i nay eusl.s, Ihi.Hi.t 

V. <.*n/o,.7 

.Hill bi ’ .. 1 • I ;• it to T.'.'isii;r to 

fake aecwiiu, \ e^hts, 'I'ln: iO|Mijt tiiids 

ovevpaiij ; ith, bm ’ Me to obji<*lio his 
ing his «-o‘.ts. GUbeU v. (lii/./lei.-. 2 Aasl. 4 li, 
in H V. ,S’«»w.s, Jh.’an e'.s (!ost>, ■!;!. it. is '■aid 
that if ii nniib^agce conldve to 1. >ld tlie land afinr he 
is sati.slied by perccpiioii of pu)liis, the iiioi!-.';jjor 
<-oiiiiiig to redeem will be enlilie«l bs co.sts instead nf 
paying them. • 

After a bill of fureolosine tih.-d by ’ »• .i.^dgnee of a 
mortgagee, a tender of what was due •. / le nuiilgarzee 
with cubls up to that time, deprives tiie asslgmeof 
sabMSjucnt costs. fri7b'ii»i.« v. SirttU, 4 Ves. 38!). 

Hill of foreidosure disiirisseil with costs so far as it 
sought to tack a bund to a rnoilgagc aguinstc.ieditois. 
iliimeriou v. liogei't, 1 Ves..!. 312. 

.Hill of foreclosure by devisee of a laorlgagce, against 
the ii«;ii' ami executor of the mortgagor, the mortgigee’s 
heir being also made a parly, to have the will esta- 
blishcd agai’ • I* Mainliff must pay tim heir his 
costs, and he «< .d .iOt be onlitled to have them 
over from the es.«..w, th:; heir bi.-ing a necessary party, 
by reason of tlie mt'rt',.i;.-e« ' ^ispo?iiioii of his pro- 
pertyl Skipp v..iry<f^f ^ * v, *’53, So in iVvihur- 
ell V. Collins, 3 Mad. ? i bill to lodecin, costs 

were allowed to the as^ *n fiust. of the mort- 

gage, and to tlic eestvi y ti* ' -.o. 

A mortgagee insisted v.'. . u ^ ignment of a lease 
as absolute, when it appeared *•! evidence it was in- 
tended to be a moitgage o«ly. ha- imr. Jt would 
be going too far to make liie *a.'.signcc pay the costs ; 
but lie certainly has forfeited his own costs. Kmnl:- 
*v!i V. Fern, Ham. 30. ^ 

.Viid where on a bill for ludcmpiion defendant had 

VOL.Il. 


insisted on decils wliich were intended, only lobe 
mortgages, as ahsolutu (H>nv|yanccs, how'as ordered to 
]pay plaintiff s costs. Kngtakd v. JiUlen, 

Where a inoitgagoe and real creditor is ^brpught 
before tli^ court to have his wcurity iin|ieacTicd,tf the 
bill is dismisKcd, there h haj|^y an instanfgf in which 
it Is not with costs. Piet. |jh lanncr v. Jrio , ' J \ es. 
4(57. Vide- /.«>>;;. a \\ lihie, 2 Vorn. 183. whera a 
nuirtgr.gce, deftfbdant in i:f]uity, was allovved his costs 
in iiii uiiion at law bronglit against him to set his sc- 
ciiiJty aside. 

Where tcnanl by cl( gil has ivceiviHl rents and pw- 
lits beyond ilic debt, though ho nIiuII account to thu 
doblor, yet be shall not pay cO'>(i>. In such case ap- 
jK*:il may l>e for the costs only, when: defendant de- 
ciccd to pay tiu in. Dirnt v. (hljblh, Ainbl. 520. 
S. 1 Ves. 2-19. Kuiirr; Auount; Pii. Ap- 

peal. 

*1 hero .arc several cu.^cs of mort.eages in whhil, 
though very rcasuuabli; proposals iiniy be iiiailo, vel if 
no proof ol aiMual n ii-dcr, iliu couit, on a bill to fore- 
close, Will not. icluso i' 0 ‘.is. Did. in (iainii'ton y. 
Stoiu\ 1 \'(.‘s, 33!b Hill III Di'iiltin V. Cuftf, l.d. Kl- 
diiii iiiciiii'iiu d a. case of v. J.oU'thi‘i^, in 

whij.'li .1 ninrlgaL^ce was made to pay costs on iho 
.'.imid of a tcmicr, and an aiipoipriatioii ot the 
n.omy, winch was paid into the hank, aiitl icfusc:d. 

(.hi *iiHa» ciii': a ledi million, the cenirt refused costs 
on iilher .siiU*, loi lhoii;;ii nuLui.illy the rusts follow* 
Liie icdein]>tioii, tin* light to redeem hml Inen disputed, 
ami it was a douhUiil liile, KiilJunnv.Smilh, 1 Ves. 
238. 

INForlgage n ileiuption resisted, and moif|.-a-.'<H* or- 
dcreil to p.iy co .l.';. Jiakor v. II i/mf, 1 V'es. Hid. 

If on a bill to lediM'in, the usual decree lindicrerence 
aio made, and a day appoi titl'd to redeem, if the 
morl«.r;ii.oi- (loc.^ imi redeem on the day, the (.'O'lrf will 
di>.miss the bill with costs to be taxed, considi'iing the 
leii-ieiice .is a Mibseipicnl pioceediug beyond the hill 
ami answer. Did. in hutt.shum v. (irtii/, 2 Atk. 
281 

(ii* .1 bill to lu'celose, tlie court refused to older 
defi.iidant, in case lie r<;deeMied, to pay the eosl, of a 
nii.v. f MIS-.* wliiidi he had brought to redeem, ami 
wiiirii wa.s Mill depi-ndiiig, because the eomt coiihl 
no iinlirethut there wassiieh a cause depniiiliug. 
.Innfi. .Mh\. 45. Si‘e a diet, in Uiyirtmi v. Unmi's 
'r- ii.'shrs, 2 Mod. 173. »hiit if a inuitgagor In: foie- 
rloM'd, he pay.s no costs. 

Mifilgagee shall not oneiate his pledge with costs, 
w'liielt he occasions by an uiijiisl defenee. Mocalla v. 
Jl/fognZ/m/i/, 1 H, \\ . 395. A(t f,i M*. 

A iiiortiragcc is always consideied as prima fiicio 
cntilietl lo co.Ms, unless there U: some eircumslaiieo of 
pohilivi: iiiiseoiiduct. Anon. 2 l'.cj. Ali. 237. Gammon, 
V. Slone, 1 Ves. 33!). J. of Ins v. S'l/r/V, 2 Scho. ^ L. 
(557. IMillin v. Gale, 7 \ es. nSP, in whicbcase the 
eoiiil stiiil it w.Ls adiiiitle.d that there ’.s no instance in 
which a moitgagec has hceii called on to pay costs, 
and it is clear as to some he c.iunoi, for some are thu 
necessary eflect of the suit to icdcein ; but it is not of 
neces>ity tli.it because he is rnoilg-agce, he is to have 
his costs; I'criainlx , so lung us he acts rdlibn'ably, he 
ought lo be imh.miiilii d from the cxpenco of delivering 
the estate bom the incumbrance the owner himself 
put mHiii it. 

Wiierc a luoitgagor otily jo;nci,l in the sale of lands, 
the bill lining io,i- tliat end, he shall not pay costs. 
yfiiini.2 r.i|. Ah. 237. . , 

On u bill by an heir to redechi, the mortgagee was 
allowcil the costs of defending an action at law, 
hniugiit against him by the lieir, wlio endiMvoiired to 
defeat tlic mortgage by a supimscd entail ; and also 
tbc'custsuf taking out administration as principal cre- 

p • 
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ditor of the mortgagor, liamaden v. Langley, 2 V^m. 
636* f" 

The second, mortgagee brings a bill to redeem the- 
first mortgagee, wlio had been put to great charge in 
foi^losing die mortgagor. Ile1d/;thc costs which tlio 
first nioi-tgagf'C has !»ceii put to shall not b^ taxgjl as 
in case of an adversary V'Buit, buthe shall be allowed 
all his co:,ts and charges, as is done in ca^ of 0 solici- 
tor w'ho lays out money for his client, g|iAthe profits 
of the mortgaged premises shall be -fiirf SEWlied to pay 
ofl* those c>>: ts before they go to dnk tlie principal. 
Tsomaxv, Hide, 2 Vero. •* 

^ ' 

(fy, Infant, pt, ami, and guardian. 

Infant coming* of age may dismiss bill filed for him, 
but cannot make prochain ami pay costs, unless he 
prove suit improperly kistitiited. Aium. 4 ]Mad/461. 
iNrANf-PiiociiAiN Ami. 

The next IVicnd of an infant plaintiff cannot move 
that knbthe^Wy bo subslitutcd for him ; for the court 
will not then allow him, by withdrawing himself, to 
escape 'from^costs to which he may be liable. Mel- 
tifig Y. Mellwff, 4 Mad., 2(il . 

Tit EtUOiford V. Churchill, 3 Vcs. & 15. .09. 71. on 
a bin ti^lfavc the rights of parties under a sctt1ein:>nt 
ascertained, the costs of an unsuccessful infant de- 
fendant^ as lietwccri solicitor and client, were ])ressGd 
for.j^t of the general fund ; but they were tlirown 
upon the infant’s share. 

Motidn hy a plaintiff*, that the name of a co-plain- 
tiff, as a nest fnend, might be strmrk out, and a new 
next friend subsiitiitcd, on the ground that the evi- 
dence of the next friend was necc'^sary, granted, on 
the terms that the next friend should give security for 
the costs incurred in his time* ll'/tts v. Campbell, 
12 Vcs. 493. 

Anrinfiint trustee ordered to convey under the sla- 
Inte of Anne, is entitled to liis necessary costs. The 
.1^. Ch. said, that in taxing tlieui, the master would 
not allow an^ thing that was not necessary, as for 
instance, a brief to counsel to consent fur an infant, 
to which no attention couUl be paid. P.rp, Cant, 
10 Vcs. .W l. 

An application b^ng made by a tnistcc for costs 
as lietween attorney and client, the court said that, 
with icgard to an infant, the question is, whether 
charges not coming strictly under the head of costs, 
cannot be given under just allowances ; fur as the in- 
fant hiinseif cannot incur charges and exj^iences, if 
they cannot be claimed iindnr just allowances, ami 
the next friend is to be at tliu whole cxpencc of the 
infant beyond the costs, persons will delilicrate Ijefuin 
they accept that ofiicc. yearns v. Young. 10 Ves. 
184. . 

Where a bill on behalf of infants was dismissed on 
a fact which might Iiavc Ixjcn previously known, had 
the- next friend used reasonable diligence, he was 
refused costs out of the infuiit's estate. Pearce v. 
Pearce, 9 Ves. 548. ' ; 

A coottiaUed employment of an attorney by infant 
client,, after .-.the latter comes of age may amount to 
an undertakih'g to pay a prior bill of costs. Guy v. 
jBurg6»;. l;,{$wh. 117. Infant ; S 01 ..& Cliv.nt. 

]\IotioOA^I^% piroehain ami, that in some way he 
might hexb^tesls beyond taxed costs. I’er .M. 11. If 
the proehain ami is ta a certainty to have all that ex- 
ceeds the taxed costs, that leads him to be very care- 
less ; the inquiry could be only what was properly ex- 
pended, the Ld. Ch. has refused such a reference. 
No order was made. , Osborne y.'Denne, 7 Vcs. 424. 

Writ of ne exeat regvo obtained by (^jrosideni here, 
against a resident in W Westindies, upo^i.demand 
arising there, when^l!^) answer caiiiie in'^was dis- 
diarg^ under the circumstances with costs, against 
the proehain ami of the infant plaintiff^ but a|^ the 


infant^ 

^adnd|^nxiiirtbe answW the de(biidafit was ordered 
to gi^ ttqaxfo to abide tiie decree.- 'Umldans v. 
Heiheringfim, .jSV(^9\, Ne exxat Regno; Fo- 
reign bu ; 'PRocii)kiir\ Ami. ' 

Motion by defendant after answer, that plaintifT 
should nanle a inw pent friend of sufficient ability fa 
pay costs, it appeariftg'by . alSdayits; that when the 
answer was put in, defeMgAt had not found out the 
next friend, who now turned cub to, be worth nutiiing. 
On the other sidp were '^yodneed affidavits that the 
next friend had a clear^ittcorae of 44/. a year. Ld. 
Ch. said, the circumstance thatdefendant could not find 
the next friend, would haVb.bebn a better ground 
than that he has foupd her Ivith such an income : 1 
doubt whether a next friend ought to be discharged 
oil account of poverty. Bjat hens defi^dant need not 
have aiisv\ercd ; he bhouM-have said, he had taken 
pains to find cut the next friend* and could not. It 
IS very clear a next friend wouM nOt be allowed ta 
sue in ,/i>ma pauperis. I think it very dangerous ta 
displace a next friend, though, perhaps there may be 
a case gross enough for it ; but here every thing is in 
favour of the next friend, who swears affirmatively she 
has 44/. a year, while defendant^ only swears nega- 
tively. Motion refused.. Anon. lVes.J.^9. 

Motion after answer,' that a prochhin ami might 
give security for costs, orutiiOther be named, on tlio 
ground thatclic was in indigent pircumstances, refused, 
Ld. Thurlow saying, he did nof think the court could 
enquire into thu circumstances of. a pipehain ami, any 
more than it c:ould into those of any common plain- 
tiff*. .SV/iiim/ V. Siptirrel, 2P. W. 297 . (n). 2 Dick. 
7G5. S.C. SceBeame’s Costo,>188. 

The costs of the petitioh are to be allowed to the 
guardian in his accounts. Exp^Sa&her, 3 Bro. C. C. 
500. Vidu S. C. 2 Dick. 769. Guardiax/, appoint- 
ment OF. 

Nothing short of a dishonest intention will be suf- 
ficient to fix a prochain ami personally with ibosts ; no 
degree of mistake, nor misapprehension will be suffi- 
cient. Whittaker v. Marlar, 1 Cox, 265. PnociiAiif 
Ami. 

In this case the proehain ami produced a wntton 
avowal hy the solicitor, that the suit was commenced 
without the privity of the proehain ami, but the court 
said it could take no notice of the question as between 
proehain ami and the solicitor, but must take it to be 
the act of the proehain ami, who ought to make a di- 
rect application against tlic solicitor, if he had acted 
improperly. S. C. • ^ 

hlotion on infant's lichalf to roii^in defendant 
executor' from receiving more of personal estate, and 
rents and profits of real estate, and for receiver ; pro- 
chain ami, ordered to pay costa of motion refused. 
lUtrhIey v. Buckeridge, Dick. 395. 

The next friend of an infant alU>w^ costs, though 
the bill had been dismissed, thejuaiiter. havipg prer 
viously reported tlie the infant’s benefit. 

Tanner v. Jvie, 2 Ves. 4C|. ' 5. C. Dick. 168. Pa. 
PiiociiAiN Ami. 

Petition by proehain ami thaiUia infant, b^nu now 
cornu of age, might repay him costs qxpehaed in 
the suit: ordered to show- cauwri.''*Broum Jones, 
2 Fowl. Ex. I’r. 375. . .'•^* 

Infant defendant pays no qjjaif 'of c^tempU Per- 
kins y. Hamond, Dick. 287. .. . \- 

Plaiotiff pays costs of mesMii^ against infant. 
Id. ib, . C-,-^ - 4- 

A proehain ami need not bu a relation, but then he 
must V a peirsmt of substance, because liable ib costs. 
Anmt. IrAft. * T;-: ^ 

. It seenbjjbet had the. infiint proceeded in the cause, 
he would ^hirnMn lialde te the whole costs. Vide 
Hqdesd. pi. 21^2,4. In Aforgau v.C4mipton,2Fow]. 
37tfl an infantdying before costs, which' were ordered 
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to be paid on i dismusal, were taxe^ a iiotiill.that 'amends his answer, or consents to do so within a 
the next friend might pa{ them, was certain time, and amends it accordingly, he shall pay 

Bill by an infant dismissed foif^ant of prosecution, 20<. costs ; if he fail to do so, or puts in a decond in* 
but before the costs were taxed; the inftnt died ; it sufficient answer, plaintiff may ^>t it roferred, and 
was admitted, that by the death of the proehain'dmi, if it ^ held insimcient, defendant shall pay, 40s. 
the costs would have been lost, and sS thdjr are by the costs. Bcaino’s Ord. 182. .id* 78, 79. S». P< 
death of the infant. S. C. ^:Bunb. 332< ^ If plaintiff procures a rcilrence of an insufficient 

^ A feme covert had by her procAatn ami brought her answer within the above time, and it .be held good, he 
bill against her husband, but suspeedng collusion be- shall pay 40f. costs. Id. 182. So, in Henufik v. 
tween her husliand and tlie, [next friend, after a con- fW, I'etli. 8d., if a man except to an answer and 
siderable progress in the Aiif, she moved to change has it referred, and it fills Out to good, defendant 
the next frieud, which ^ court allowed, on the new shall have costs. See also Gilb. F^. Rom. 103. S. F. 
one’s entering into a redii^izance to answer the costs Beaine, 79. Tho rcfcicnce shall in 'scc^. case be 
and abide the event.. Lawtey v. llalpeii, Bunb. 310. void, as obtained suireptitiously. 

By the decree in. a suit on behalf of infants, the If .an answer be reported insufficient, plaintiff may* 
money recovered wad brought into court, and put out immediately take out i>rncess against defendant for his 
for the benefit of the inmnts, dclendaut to pay the costs, and to make a better answer. Bcame's Ord. 
costs, lie having abaoondetl, a motion by the soli- 210. ‘ 

citor for the plaintiff, .in which he was joined by p?v- The general rule as to costs of iusufficicQt;!|||ipen. 
chain ami, the father of the infant, who was very Cmiitt v. 1 Mad. 630. 

poor, was granted, that the solicitor might be paid his . If the answer be reported sufficient, aim onL'dxiMi[i- 
costs out of the money in court. Siaincs v. Maddox, dons' to the report is liehl iiisufficiciit, :defendant fb 
Mos. 319. ' V notto pay 40.S., thu costs of an insufficient answer. 

On alKdavit that one named next friend to an in- Kui^htiy v. Deacon, 1 Dick. 82. \ - ‘ 

fant had absconded, and was not worth any thing, it Kxceptions I'ov insutliciency having been affibtw to 
was ordered that he should give security for costs, the tiPo« answers, the plaintiff ainemleil ; defendlint an- 
quaiitum to be scttled^by the musliT, and ah proceed- swercil the uTnemlmcnts, to which answer ext^spd^s 
ings stayed in the mean titi)“. It u/c v. Laitei', Mos. were taken and allowed. The defendant shill pay 
47. costs as for a third insufficient answer. 

So on a modon that a next friend miglit give seen- Imming, Bun. 203. 
rity for costs, or'' a new* one Im appointed, on the Plaintiff accepting a third answer licforo he' nf- 
ground that tbet'OQA; in this case was ii privileged ceives the costs of the second, docs nut waive iImmii.-. 
person, the court to grant such a motion, cx- Brother ton v. Chance, id. 34. 

cept on affidavit that ibe nhxt friend is in mean and 

doubtful circumstances. Anon* Mos. 86. Vide Squir- ^ v r , , 

nl V. Squirrel, ,3P.yV. (n), 2 Uick. 766. (*) hterpleuder. 

An infant by prochain ami brings a hill, and never Principle of interpleader that the defendant who 
stirs in it after he cqm^of age, and the bill is dis- iniprojierlY raises double claim, pays the costs; but 
missed. The infajet and prochain ami ara both liable the plaintiff who is considered as undertaking to bring 
to rav costs. Turner V. Turner, 2P. \V.297. S, C. the defemlant before the court, must use n^asoiiable 
Sef. Ca. in Cha. 49. 1 Sira. 708. 2 Eq. Ab. 238. diligence to get in the answer of one out of the juris- ' 

Infant; Fn. Ami. ^ diction; if he will not come in, the other who ap- 

pecree against an infant and his trustees, that the pears must have the stake, and the plaintifi' will be. 
costs should be paid out of the trust money, reversed, pnitccted ; but whether he must not pay the costs, 
because the money was to lie laid out in land, whereof Qn,? Murtinins v. ifehnnth, mtod in Stecensonv, 
the infant was oniy tenant fur life. Peller v^Hus- Anderson, 2 V. & B. 412. note (1). 2nd edit. 
band, 6 A'^in. 365. pi. 10. The plaintifi in a bill of interpleader is not en- 

titled, after replying to the answers, to move for his 
. . 1 _ . ^ costs, but must set down the cause for hearing. Janes 

(y) Insufficiency of ansieer. GHham, Coop. 49. Pa. Ri im.icaiion. 

By the 16th of the Kxch. a defendant putting A defendant in an intcrpleiuling suit, who, as a 
in a second insufficient answer shall pay double costs, consignee of goods, stood in the character of trustee, 
as if the first answer had, on hearing, been held iu- was not allowed his costs, as between attorney and 
suflfoient ; and so on a tliird insufficient answer, ti-cble client, but as between ^paity and party, according to 
costs; atod on a fourth insufficient answer, defend- the coqrse of the court. Dunlop v. Hubbard, 
ant shall pay such costs as the court shall tinnk fit, 206. . ^ 

and stand committed, and to be examined on interro- Costs as lictwcen defendants to iiiterphmdiflg.bill. 
gatori^. Kiikby*sOid. j;x^. 10. CWttm v. WUliams, 9 Vcs. 107. Pariy J)xpxX;^ANt. 

And by Order of th^tij|w"Anri), 1700, after^ rc- On bill of intcrpleailcr, defendant who made it De- 
ferring to the preceding ofillii^Mt is ordered, that after ccssary ordered to pay all costs. Plaintiff otur Hen 
a thira ihipimcient' ai)^er, defendant shall be ex- upon fund paid into court fur his costs. AliMjgs y. 
amined .on inteiM^tdi&, and stand committed till Mesner, (i \' cs. 4\B. . ^vr 

answer, and not' b^ payv4l., but such further costs After the right is decided liclwccn the 

as the eburt sbiril difbet. Beame's Ord. 318. costs must be jiaid by tlic defendant in 

If the firrt aD^wer^|to' ruled insufficient, defendant the wrong, to the plaintiff and the otli^iyjld|ta|dents. , 
shall pay. 4^. cdstSf'ilF'tiie answer was put in in per- Dou:sun v, Hardcasile, 2 Cox, 278. J. 

son ;ffit'CameinbyjCOtoniission50s. ; on a second an- 368. S. P. Kdensor v. Raherts, id 280. ' 
swer repoi^ insuffibiaD.t unto ^y of the points for- On a question iu an interpleading snit,’ ' whether 
merly cpitiM, 3/. ; oik a third inaiifB^nt, 41* ; and plaintiff should receive his costs out of the rents paid 
on a fourth insufficientf 51., aUjA he^^nalned pa in- id, or await the event of the suit, and recover them 
tenpgatoriei^'' and be commited^illG^hiu agiiiDst the parties who should iWllimately appear to 

answered them; Beame*s Ord; 183r'''Td4!m. S. P;f be wrong in the interpleader, the court said the te- 
Newl. Pr. lA* . W^..Pr. 200. nants oug^t^ to. have ttteir costa^iii all events, and 

Const V. Ebm, l;Mad.:532. there being a fund in court, to be sure of them out of 

If within ei^ daya'afiteraervicestff 'ex^tunis ^ that fund. Aidrich y. Thompson, 2Bro. C. C. 149. 
fiendant satism fUitiff of the inyddily of them, or Plt^ff in interpleader, if he behave properly, has 
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coals from dofimdant who succeeds, and has 

'^plaintiflTa costs an«i his own from uiis^cccssful de- 
fendant. ' HinUry v. Key, Dick. 291. 

{dll) hrvgalar ity of process. 

Notwithstanding an ofler has been made to pay all 
the expenecs which the party lias been put to by the 
irregularity in issuing an attachmcntf he has a right 
to have the judgim;nt of the court on the question of 
its legiilaiity, and is, tliereforc, entitled Iti the costs 
of the motion for sotting it aside, i'nurii v. Laic. 
renee, 1 Jac. & \V. ()55. I’li. Attach mi nt. 

Jlcfendant, where plaintilF issues ' process to wliieh 
* he has no right, entitled to costs. Sivift v. Sivif't, 
1 Dull & 13. 320'. 


{hb) Issue at Jmc. 

See also Pn. Cos’is, 10. («) 

Vicarj aft^ issue directed to try modus, suircring 
bill to taken pm vmifesso, pays costs. J)rtiLe v. 
Smyth, l'M‘Clel. & Y. 380. Tirin-.s. • 

As to« costs of issue at law in general, relative to 
tithes, see id. ib.^ 

Where, .alter two trials of an issue on modus, in 
both of which defendant (in equity) obtained ver- 
dicts, .the court dismissed bill as to iithes, covered by 
niodup ^th all costs at law and in equity, except the 
costs of the first trial of the issue, as to which they 
onlered each party to pay his own costs, the que.stion 
raised by motion for new trial having been doubtful. 
Sliifirl V. Oreenall, 13 Price, 755. S. C. 1 iVPCIel. 
705. 

'fhe 'Terdict on tlie first trial of an issue in a tithe 
cause licing for llie defendant, in consequence of a 
misdirection of the judge, and on the second trial, 
iH'ing for the plaintiff, die cosis of the suit of the mo- 
tion for a new trial^ and of the second trial, given 
against the defendant, but no costs given of the first 
trial . Hearblflck v. Tyfcr, 1 .1 ac. 57 1 . 

New trial of an issue on the validity of a iniNlus. 
Two new trials having hcen ordered for misdirection, 
and the verdict on the third tiial, as in the two funner, 
being in favour of tlie defendant, the plaintiff was or- 
dcied to pay the costs of tlie applications in eijuity, 
(except those of the first application to the Ld. (3i.) 
and the costs of the lust trial at law. fl'/iitf; v. T.Ur, 
3 Swan. 342. 

Where there arc several issues, and some arc found 
for plaintiff, and others for defeiidant, the parties will 
be. allowed costs on issues found in tlicir favour, and 
must pay in those against Uicin. Prnvst v. Tivimclt, 
2 Price, 272. 

Plaintiff withdrawing issue, pays costs. Ihoohlaiid 
V. Golding, Wightw. 100. 

Though an heir^'i^hroiight into equity to have the 
ancestor’s will established against him, may demand 
an issue; yei, if he sets up insanity, lie shall not have 
his costs of the issue. Ikniey y. Kyri', 3 Atk. 387. 

v. 13 Yes. 87. 91. Burney. Breen, 

1 Pall &B. 308. 

Wherever the material issue is found for the party 
who sets down the cause for further directions, he 
must have the costs at law. BlacUbum v. Cregson, 
1 13ro. C. C. 420. 426. 

>^uity will nut give costs for not going to trial on 
an issue directed, but where a court of law would 
have dune so ; and therefore, where notice of trial 
was couiittM-inanded in time, costs refused. 
Mooiev. Ikiis, Uaiimer, 73. Jlridg. P'ir. Dig. 337. 

If, on an isuuc to try the bankruptcy of (i,, he he 
found no bankrupt, and custb are given ag^st the 


^tiljtoing'cti^itor, there of equity will follow 
of couTM. Gulston, 1 Atk. 138. 

On issues directed by a court of equity to try^ a 
modus, though established by two verdicts, the plain- 
tiff is entitled to his costs at law only, and not in 
equity. Clfton v. Orchard, 1 Atk. 610. Modus. 

On a bin to settle the boundaries of a manor, it 
was directed, that each party should give to the other 
a note of their boundaries, and that it should be tried 
in a feigned issue ; and the issue being found for the 
defendant on the first, second, and third trial, the 
dcfundanl was not only allowed the costs of all the 
trials at law, but also the costs in equity, in regard 
the delendant had no bill,' and the plaintiff might 
have tried it at law without coming into equity. On 
a hill of partition, no costs on cither side, because it 
is for the benefit of both parties. Metcalfe v. Beck~ 
vilh, 2 P. W. 376. Dill to seitle Do un da hies. 

Though the vcrtlict w'as against the plaintiff’s title, 
yet, the title being pruhahlc, the court refused costs 
against him. Trclhomy v. lloblm, 2 C. C. 9. 

Issues lieiiig directed to be tried at bar, the court 
would not make part of the order, that the defendant 
sliimhl nay only nhi prius costs, if they were found 
against him. T/m'. I'lilmonth v. Innys, Mos. 87. 

Diit where a party has prayed an ‘issue, the court 
has directed it, on the terms that he would he con- 
tented witlii nisi prius costs. Baker v. Hart, 3 Atk. 
542. 1 Vcs. 28. 

(fc) Lunacy. 

The nearest relalion of a suppb^ lunatic ordered 
to pay tin; (U)sts occasioned by tlieir opposition to a 
petition for a commission of lunacy presented by 
strangers to the family. In re Smith, 1 lluss. 348. 
Lcnacy, (hiMM. Ill' ; Next of Kin. 

Upon granting a lease of the lunatic's estate, the 
usage is, that the committee pajrs the expenses of the 
inquiry, and the lessee of the lease. Kxp. Prkkelt, 
3 Swan. 130. 

On a reroronce to pass the accounts of committees 
of lunatics, the master may not make extraordinary 
allowances, without a special order. See the authori- 
ties collected in 1 (’ollins. Lun. 306. 

No costs to a party suing out a commission of lu- 
nacy, which u.'s never acted upon, and afierwanls 
siijHirseded j because the properly never having eoiiic 
into the ^Kisscssiun of the crown, there is no fund out 
of which costs can be given, llxp. Glooer, 1 Mer. 
^69. Li'nacy, ('omm. ok. 

'rraversc of a verdict of unsound mind, under a 
commission, being the right of the party, cannot be 
refused, and prevents the crown taking the custody, 
and consequently allowing the costs of the proceed- 
ings, however meritorious : but. they were given out 
of a fund of a lunatic in court, in a cause on the 
principle on which the. court protects persons in a 
state of incapacity, thoh^.. adult, and objects of a 
commission, assigning , gwurdians, &c. Sherwood v. 
Sanderson, 19 Ves.280. S. C« Coop. 108. Lunacy, 
Comm. Tit AVKiiSF. or. ^ • 

Droixisals laid before the master ftr appointment of 
committees wore disapproved of; a pennon wiis then 
preferred that he might review, his report, which he 
was ordered to do. Other propdsals were laid before 
the master by the same natty, and also distreproved 
of; and an unsuccessful opppsi^n was made to the 
])eiition for conErming the lephft* Costs of all these 
proceedings granted, Exp. Fdit, 1 Collins. Lun. 

Upon the< Ththm of the traverse to tlie inquisition 
of lunacy, finding that the party was 6 lunatic at the 
time of her marriage, and at die lime of taking the 
iiujuisitioti, but at that timo (the verdict) was not a 
lttnaiic\ the ' commission was su|)eiscded : but the 
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Ld. Cli. douhted tliiS propriety of such (WhS&uc. 
No costs to the party taking out commission of 
lunjmy which is traversed with success, however me- 
ritorious the case : the property never coming to the 
possession of the crown, tlie;'e is no (und. Exp. 
Feme, 6 Ves. 832. Lunacy, Comm. of. 

If a petition for a commission be wholly groundless, 
it will be dismissed with costs. Exp. Ward, 6 Ves. 
579. 

The negligence of a committee is a sufficient rea- 
son, thoiigli tliere .be no fraud, to induce the court to 
refuse him costs. Exp, Clarke, 1 Ves. J • 296. 

If the persons in whose custody a lunatic is, n>fusc 
to produce him to the commissioners, the court has 
made them pay costs. E^p. Sonthvol, 2 Ves. 401. 
Amb. 111 . 

A solicitor employed on part of a lunatic, can have 
no action against him for his hill of costs. Binueslet/ 
V. Pouvll, Amb. 102. Lunatic 3 Soi.. & Cliknt. 


(dd) Parties improperly joined, or served with notice 
of motion, 

See also Pii. Costs, 10, (*i ). 

A, licing entitled to p::iv'd of iidu s. made de- 
fendant in suit by person '• j claiming to be entitled 
to tithes, against occiipi(‘is, joined witli lliem in an- 
swer, and insisted, on his right to tithes, ('ourt le- 
tained bill, widi liberty to bring action ; if nut, bill 
"to be dismissed with costs: action determined by 
verdict for plaintiff. On further hearing, account 
against occupiers was decreed, and they and A were 
o^ered to pay costs. Wing v. Murrell, 1 M*Clcl. & 
Y. 620. Tithes iMPnoriiiATon. 

A party, who is served with a petition, but who lias 
no interest in the ordei to be made upon it, is not en- 
titled to the costs of appealing on the hearing of that 
petition. Garey v. Whillhigham, 1 Turn. & 11. 405. 
But SCO note, id, 407. Pn. PEi n iON. 

Land owner, not being an occupier, made derendarit 
in suit for tithes, is entitled to have the bill dismissed 
as against him, with costs ; but if he mixes in defence, 
&c., it will be dismissed witiiout costs. Markham v. 
Smyth, 11 PricCj 126. Pi.. Paiitv. 

A party, not interested in a motion, who is served 
witii notice, is entitled to the costs of np|iearing. 
Heneage v. Aikin, 1 Jac. & IV. 377. IMotion, 

TICK OF. 

A bill being, dismissed with costs, a person who 
was made a co-plaintiff, without his authority or 
knowledge, is liable for the costs to the defendant, 
but is entitled to be indemnified liy the saUcitur. 
Wade V. Stanley, 1- Jac. & W. (j74. 

'Where impropriate rector, not being an occupier, is 
made party to bill fbT,tithlB|l^.and a decree is made for 
plaintiff, he is not (bul under particular cimuinstancMis) 
liable to pay costa./ Pitch y.'DuUon, 8 Price, 0. See 
also Leathes v. Nemlt, id. 566. S. P., and William- 
soti V. lintton, d.P|ice; 187. S. P. I'miEs, Imimio- 

PKiATOU op/ 

Where a lay liupropriator is not a necessary ])arty, 
and ought to demiirj if lie does not, but suffers the 
cause to go to a hearing, court will not give him costs. 
Williamson v. HuiUm, 9 Price, 187. Pi.. Pakty. 

The] names of two of the petitioners having been 
made use of withipnit their kDowle4ge, this circum- 
stance must be made the subject of a distinct applica- 
tion against the solicitor, ^ cannot be insisted oh 
upon the hearut^ of the ^tition. Exp., Stuckey, 
2 Cox, 283, . ■ , ^ 

Although' the" name of one of the plaintifis was 
fuade use of witiiout his authority, yet he must retrain 
liable to the costs of the suit, and must recover from 


the idlicitor any cxpcncc he may be -jMit to on that 
account. Jhindas v. Dundds, 2 Cox, 236. M. P. 
Erp, Studeey. id. 2^4* 

Cause at issue r one of plaintiffs appUcs to have 
name struck out of liill, 014 ground that he knew not 
of its insertion. Defendant objected, he being only 
plaintiff of ability, to pay costs : obiection good, and 
application refused ; but solicitor, ifrho inserted plain- 
tiff's name, ordoreKl to indemi^y him. Titlerton v. 
ihiMurne, Dick. 3^. ! 

(cc) Pauper, ' " ' 

Before any one can l>c admitted paupcirj^ he .ihust 
give security for the costs accrued liefore suc^ admis- 
sion. Ord. Kxch. 24tli May, 1717. 

All small writs sealed for jicrsons. siiini; 
pauperis to bo sealed without fee. Ld. llardwiae’s 
Order, 28tli November, 1743. Heame’s 0«b^,,413. 
Order, 12th February, 1662. Id, 153j 'hn'dllBUi 
November, 1668. Id- 234. S. P. After ah ad- 
mittance in Jonmi pauperis, no fee, profo, or reward 
shall lie taken of sueh party ailmitted, by any 
counsellor or attorney for the dispatch Of the pauper^ 
business, so long as he be continued infi^indpan* 
p/A ; any one offending in this resjiect to uhoergo 
the displeasure of the court, and such further , pu- 
nishment as the court shall inflict ; and the pauper 
to 1)0 dispaupered. Ld. Clarendon’s Order, 1661. 
Dcanie‘s Order, 215, 216. 

When a paiijier plaintiff obtains a decree for pay- 
ment of money, it is to be drawn up on stpiufis, as 
in a dives suit. Hansard v. Kemeys, 1 Jac. W. 
189. 

X^roccedings stayed until costs of former suit by 
same party suing in formd panpens in causes only 
of great vexation. Wild v. Ilotstm,2 V. & 13. 112. 
Stayini) PitOcKi mNOs ; Pii, Vrxa’iion. 

('osts to a pauiH^r, whether more than out of 
pocket, quicre? rrostv, Breslon, 16 Ves. 160. 

Plaintiff a pauper ; costs of impcrtiiicnec expunged 
from the ansvtcr ordered to be taxed as dives costs to 
be paid into court, llatlray v. George, id. 232. l*it. 

ImI'EUTINKNI'F.. 

Ill Pearson v. lielchier, 4*1^68. 627., the court 
would have dismissed the bill with costs, had not 
plaintiff been a pauper ; but it was said that a pau- 
per is liable to be committed for filing an improper 
bill, otherwise they might he guilty of gicat oppres- 
sion ; as to w'hich, sec /v»/». Shair, 2 Ves. J. 40. 

And in Pearson v. Hetsher, 3 llro. (J. C. 87., a 
pauper plaintii'f having moved to dismiss the bill as 
against two defendants, the court ordered it to be on 
payment of costs. See also Corbel I v. Corbett, 16 Ves. 
407.,. in which case Ld. Fldon considered the au- 
thorities on this subject. 

One of the defendants was admitted to lue tn 
formd pauperis, 'I’hc dccnee urdeicd ceneralX}r.'.lhat 
the costs of all parties should be taxed and paid out 
of tlic estate ; the (‘osts of the pauper defendant .thall 
be taxed as dices costs. v. Warburiqn, 2 Cox, 

499- . A . 

If a trustee defendant is in the situatjto of being 
sued in forma panperis^ hut is clearly to his 

costs out of the estate, iiis costs will l>Q[,pX^Wi«d to be 
taxed as r//m costs. Id. 411, Trust^’. 

Plaintiff suing in forma pauperis, shall not amend 
by leaving out defendants, *without paying their costs. ^ 
WilldnsoH v. JieUher, 2 Bro. C. C. 272. Pu. A mend- 
men y. 

Pauper can have no more tlian pauper’s costs. 
Dennv. BwMc/, Dick. 427. 

In HineUey v. Appleby, cited 1 Cox, 409., de- 
fendant was ordered to pay a pauper plaintiff 50/., 
on amount of ncr poverty, without prejudice, ami 
plaiq^ afterwards obtaining a decree, was allowed 
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her coBta^, which were taxed as dives costs iir-the 
%aual maaiicr. -Apd in Jmes v. Coieter, 9'Atk. 399., 
it being suggested that plaiotiif lyould not be able, 
on adeount- of her poverty, to osny on the cause, 
unless delb'£dant were directed €o* pay something to 
her in the mean time, Ld. 11 ardwicke ordered the 
costs, decreed to be paid to plaint, to be taxed,, and 
paid to. lier by di^fendant, to empower her to go on 
with tlm cause, i^ee also IJicheusjigpk v. Mavie, 2 Dick. 
582. TUloianv. Hdrgreares, 4 llad. 172. 

Where a pauper claimed as heir at law against a 
will and deed which were disputed, and the bill had 
1)ccn retained witli liberty to brin^ an action, the 
tenants wefpe. ordered to pay piaiutiff 150Z., to enable 
him to go to trial. Perishal v. Squire, 1 Dick. 31. 
Jlooinc*s Costs, 379. S. G. inserted from the Uegister 
liook, front whicli itjtppears that this indulgence was 
extended also to one A the defendants. 

Wlieie the plaintiff a pauper had a decree for the 
duty and costs, and the master taxed full costs, yet 
on motion, ordered^plaintiff and liis solicitor to make 
oath befoi4 a master of wliat they had paid, or were 
to pay, and i)m to 1x3 allowed, but no further. An- 
gcU Vb Smith, Proc. Chan. 219. 

Defeudattt to a bill' by a pauper plaintiff put in a 
plea ai^ demurrer, which were both overruled ; find 
It was insbted that lie should haA-e no costs, being at 
none ; Itot ^rd Somers onicred him his costs like 
other suitori^ 'for though he is at no costs, or but 
small costs, yet the oOunscl and clciks do not give 
their labour to the defendant, but to tlic pauper. 
Scatchmitt'yf^ Fouikard, 1 Kn.Ab. 125. See ITuZ/mi 
V. Wai^urton, 2 Cox, 409. 

A pauper is liable to costs, precedent to his ad- 
mission to sue as such. Anon. Mos. GO. 

(Jf) Pespstualin" lestiowny, and commissions to ex- 
am i no. 

If by default of him tuiit has the cariiagc of a com- 
mission, or of his comiiiissimicrs, notliing U done, iic 
shall pay nil Iho other’s costs, to lie asceituincd by the 
party’s oath, and shall irnew tlus commission at his 
own charges. Ld. Clarendon’s Ord. IGG I . Jieame’s 
Ord. Ch. 192. Lil. Coventry's Ord. Id. I'Z. verhatm 
Old. Kxch. Jivl. Tlow, l*r. Kx. Ircl. 579. S. 1*. 
Old. Kxch. 2 I'owl. (’!). S. i\ 

III Ireland, by stat. 13 Coo. 2. v. 9. s. 2. whore 
dcfeiidauts in suit*; to per|M*tuale toslimony, stand out 
process of contumpt to a so«iu<*straliuii, and the sc- 
t]uesti'atoTS return that no clferts of such dcfcnd.int 
are to be found within the kingtlom to be se«iuestcrod, 
plaintiff, in publisliing such defendant’s name in the 
Dublin Gazette, and the return 'f the soiiucstrators, 
for two days in each week, for six weeks successively, 
shall, on application, have leave to cxaniine his wit- 
nesses against such dcfcMd.iuts, and pass publication 
in case such defendants bad answen-d, and the cause 
TOgttlarly at issue. And by s. 3. the same proceed- 
ings are directed, under similar circumstances, in the 
case of commissions to examine witnesses de bene esse. 

Party, obtaining commission to examine abroad, 
paj's costs ; but if other party examines under it in 
chief, he pays proportionately. Jackson v. Strong, 
Id Price, 309. Pr. Commission to kxaaunr 
A nnoAD. 

On demurrer allowed to bill for commission to ex- 
amine de bene esse, the piaiutiff having on an exparte 
application obtained an order to examine witnesses, 
was ordered to pay to the defendants, besides the 
usual costa of the demurrer, the costs of the deposi- ' 
bons, but not those taken on cross-examination. ! 
JJewv.Uofie, IS. & S. 06. I'lu ExjtiaiiAnoN, 

1>E BENK FSSE. 

Comm^ion to examine to cted#shouU ba eie- 
ruM before decree: costs girea on this ^nd. 


'fVh0k. 1 V. & U. 151."' Pn. Kvid. ; Cost- 

MISSION TO EX^INK AS TO CuEUlT OF WiTNESS. 

Defendant to a bill to perpetuate testimony, en- 
titled to his costs immediately after the commission 
executed upon the allegation, that he did not examine 
any witnesses. Fouldt v, Midgley, 1 V. & B. 138. 
Bill to rERPtruATE. 

On a bill to perpetuate testimony, defendant en- 
titled to costs of answering, there dicing no examina- 
tion of witnesses. Ijecky v. Murray, 1 Ball & B. 
391. hi. 

On bill for discovery and commission abroad and 
injunction, defendant was entitled to costs on the 
discnvciy and injunction as incidental thereto, but 
costs refused to either party as to commission. Lon- 
don /Issiir. Comp. v. llankey, 1 Anst. 9. Pl. Dis- 
covery. 

Bill to perpetuate and no relief prayed, defendant 
has costs if he docs not examine witnesses. Blinke- 
horne v. Feast, Dick. 153. 

Where a devisee brings a bill merely in perpetuam 
rei memmam, and the heir at law only cross-examines 
the witnesses produced to confirm the will, he is en- 
titled to his costs ; but if he examines witnesses to 
encounter the will, he shall not have his costs. Ber- 
ney v. Kyre, 3 Atk. 387. Blinkehorne v. Feast, Dick. 
153. Vanohan v. Fitzgerald, 1 Scho. & L. 316. 
Hsir at J^Av. 

Where a plaintift' in a bill to perpetuate the tes- 
timony of witnesses has examined, and thereby bad 
the fruit of her bill, neither herself nor defendant are 
entitled to costs. Coddrington ?• England, 2 Atk. 
167. 

But in hecky v. Murray, 1 Ball & B. 292. Lord 
Manners said, be conceived tliis rale applied only to 
those cases where both parties avail themselves of the 
examination of witnesses. And according to the pre- 
sent piacti(‘e, defendant, on an allegation that he has 
nut cxainiiicil any witnesses, is entitled to his costs 
on a l)ill to ]>crpetiKile immediately after the commis- 
sion executed. I>ut if on a bill by a devisee to per- 
IK'tuute, the heir at law docs no more than cross- 
examine the witnesses, he is entitled to his costs. 
Berney v. Eyre, 3 Aik. 387. And where it appears 
reasonable, Uiougli not absolutely necessary, to per- 
petuate the testimony of witnesses to a will, the court 
w'ill, in tlie case of a purchaser, allow him bis costs. 
Mnrkrell v. Hunt, 2 ;M;id. 35. n. 

W hen a multiplicity of actions has been brought 
where the custom might have been tried in one, it is 
such a vexation that the plaintiff in equity shall have 
the costs both in law and equity. Coddiinglonv, 
England, 2 Atk. 1 67. 

Plaintiff having examined his witnesses under a 
bill to perpetuate, defendant moved for his costs. Or- 
der to shew cause granted. Bovoer v. Thomson, 
1 Fowl. 50. 

Ou a bill brought to prove a will per testes, and to 

E uatc tlie testimony of witUesses, the defendant 
) other remedy to have his costs than by moving 

for lliein. v. Andrews, Barn. 333. 

And though the defendant has erbss- examined the 
plaintiff’s witnesses, yet if he haa examined no wit- 
nesses of his own, he shall'bc allowed his costs, lb. 
And the circumstance tliat the dh^ndant has brought 
a cross bill makes no difference as to his right to costs 
in the original cause upon the retito of the commis- 
sion. lb. , ^ 

A bill for perpetuating testimeliy' only, ought not 
to be brought to a hearing; if it be, it will be dis- 
missed with colts ; but plaintiff has the benefit of the 
depositions at law, notwithstanding such dismissal. 
Hall V. Hoddesdon, 2 P. W. 162. Anon, 2 Ves. 497. 
Amb. 237. S. C. Maskreli v. Hunti‘2 Mad. 37. n. 

Plaintiff sued out a commission ; defendant's com- 
missioners joined and signed plaintiffs interrogatories. 
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and witnesses wore Mamined on plaiutitr»pdi^«nd 
clefeadaiit's commissioDers signed the depositions, 
after which it was discovered tliat in the commission, 
the title of tlie caase was mi-staken. On a motion to 
suppress the depositions, Ld. Chancellor ordered the 
commission to be amended, but plaintiff to pay tbc 
costs of the motion, and to be at the es^nce of seal- 
ing a new conynissbn for the examination of defend- 
ant's witnesses, aiid the master to settle a time and 
place for the execution of such commission, liobert 
V* Millechamp, Didi. 22. 


(gg) Proof of debts before master. 

See aUo Pn. Costs, 10. (in). 

General rule that creditors going bt^forc master pay 
expenccs, but if afterwards they become ])ariics, they 
are entitled to such costs. tVaiie v. Waite, 6 Macf. 
110. Dehtob dc Ciixu. 

Under special circumstances only, a creditor prov- 
ing before master is allowed his costs. Harveu v. 
i/amy, id. 91 • Debt, dc C red. ; Bankcy. Proof. 

Costs of proving debt before master upoh usua^ 
decree upon creditor's bill, not allowed. Abell v. 
Screech, 10 Ves. 355.- 

Legatee or creditor's comiiig i’l 'naster for 

his legacy or debt, shall ha\ ‘ his costs. Maxwell v. 
Wettenhall, 2 P. W. 27. 


(hh) Receiver, 

See also Vtt,‘Cp&rs, 10. (s). 

Kecciver allowed costs of application to lie dis- 
charged. Riehardeon v. Ward, G Mad. 2GG. I'li. 
Disciiargb. 


(it) Iteuiew, 

See also Pr. Costs, 10. (d). 

No bill of review to be put in unle.ss the party pre- 
ferring it enters into recognizance for costs. Ld. Ba- 
con's Order, (5). Ileame, 4. Ir. Ord. Ch. (23). 
O’Keefe's Ed. S. P. I3y Order 12tli March, 1700. 
Bcame, 312. Anon, 2 P. W. 233. a party prefcrrii^ 
a bill of review must fii St deposit 50/ to ns wer costs. 
And by Order, 17lh Oct. 1741, Ijcaine 3i;6. this rule 
is extended to supplemental bills in nature of bills of 
review. See Astei v. ilio/i/gfwteri/, 2y\tk. 138. which 
led to the last Mentioned order. Also Muore v. Mtwre, 
2 Ves. 597. 1, Pick. 66., where Ld. liardwicke states 
his repons for making it ; and Mr. Pickens' observa- 
tions in Gartnde y. Isherwpod, 2 Dick. 612. where lie 
draws the distinction between a bill of review and a 
bill in nature of one. By 34tli Ord. Exeb. 1 Fowl. 
100. party bringing a bill of review shall pay the costs 
taxed p due im the former cause, and enter into such 
recognizance as -the court shall direct for the further 
costs. 

•Costs of cottiiA' Vpon a bill of review for error : 
wliere no error In the decree. Bother v. Mackell, 
6 Ves. 510. .113. 

On motion forlejive to file a bill of review on recent 
discovery of new;;j«vidience, an order nUi was made, 
on payment of as between, solicitor and client. 
HiBony,Daines, 2 Fowl. 102. a, ' ; 

After a bill of review demurred td,'’ plaintiff moved 
to dismiss his bill as not being reralatly filed, upon 
payment of Ico^-out of the 50L deposit, which was 
granted. Bp, of Durham v. Lyddalt, 2 Eck ' Ab. J 75. 
4 Via. 415. afiirmod, 2 Bro. C. 22. 


Plaintiff moved on his sedicitpr’s affidavit of new 
matter beififf discovered since the dom'd, for leave to 
file a bill m > review, without first pfliyiAg the costs de- 
creed, but the CDVK refused it, for payjjqient of costs 
ought to be perforned rather than any dtMr part of 
the decree. And the court thought tlie affidavit of tlie 
pnity himself neo^ftniry, and' that of^tlidsolicitor not 
siifiicient, or that if the party hiiMlf shouldi under 
particular ctrcurast|nces he excused, Uiere^ ought at 
least to he an aflid^it corrotmi&tig dnit of ilie solici- 
tor. Id. • r 

Order for dispensing with costs, upm Bgriui^ing a 
bill of review, ought to be set out in ibabi]^;' Fiitou 
V. Miirctesfield, 1 Vem. 292i.^ ' 

No costs are given upon a bill of rewc^^'wltcreby 
money obtained by tlie defendant under th^decreC'in 
the original (v.iuse, was decreed back agSin-tdtlio gjttiin- 
tifi. Jackson v. /'i/re, .3 C. B. 15..i»2 FrcehU'^ISli 
S.C. Jackson y, Oe^ry, \cl. 33. . 

; " , 

(^') Solicitor, .-s ' 

Where cause postponed from non- attendance of so- 
licitor, he shall pay the costs, at the dt^eretiOn of tlie 
court. 36th Gen. Older, 3rd April, 1828. 

Bill filed by solicitor from instructions of Tirotber-in- 
law of plaintiff, solicitor having never received any 
communication from plaintiff himself, dismissed, anil 
solicitor ordered to pay costs ; plaintiff having ab- 
sconded before hill was tiled.^« Hall v. Bcnnetlp‘'2S, 
& S. 78. Soi.. & ('mrnt. 

A solicitor's bill having been partly taxed ^krl pnid, 
an order, obtained as of course, rcfcniDg the bill ge- 
nerally for taxation, was discliiiigcd with costs, 'rim 
conduct of the solicitor cannot lie adduced in support 
of such an order, and the costs of nfKdavits upon that 
subject were ordered to be paid as between solicitor 
and client. Chitton y. Pardon, 1 Turn, fit U. 301. 
And sec (h'cltim v. I.rifhnnte, id. 407. Pii. ('osts ; 
Tax.iiion of SorjfTToit’s Him.; Sor.. & Oi.iknt. 

Altorniiy, under circumstances, ordered to pay costs 
of an iiiiprupcr t)Clition. I’Up, Cuthbert, 1 Alad. 78. 
13 A N liCY . PK’I ITI ON . 

Solicitor ordered to jiay all the costs occasiniioil by 
his refusing to apjicar for defendant at the hearing, 
pursuant to his undertaking, and the costs of the ap- 
plication. Cooky, Broomhead, IG Ves. 133. I'li. 

UnOEIIT.AKINO IO Al'PEVIl. 

.An uttorncy saying he only followed directions in 
drawing deeds, under fiaiidiilcul ciicuiusunces, will 
not excuse him from paying costs, hcanvl v. Vadc, 
2Atk. 323. 

Upon solicitor’s ap]icariug to he .guilty of a gro.sfi 
neglect, the court will oi-dcr him to pay the costs. 
Faivk*'s v. Pratt, 1 V, VV. 593. 

(fcfc) Specific performance between vendor and pur^ 
chaser, and other parlies generally, aiidin^sales 
Jadiciul, 

One of the tcims of an agreement, wus, that the 
contract should he void it the piirchatl^i.. counsel 
sliould be of opinion that a markeublc titfori^ld not 
be made good by a certain time. 'J'he cofttwl being 
of tliat opinion, a bill by the purchased Ibr W Specific 
pcrfurmanec. with a com|)cn8ation, was dismisM with 
costs, and an application aftenvards made by the 
plaintiff that his deposit might be act off against the 
defendant's costs, and the surplus, (if any; paid to 
him, was refused with costs. Willuuns v. lUlaards, 
2 Sim. 78. 

A puichascr umler decree is entitled to his costs 
when rotfeter reports against title, though no fund in 
court. Smilh y* Nelson, 2 S. & S. 557. I'n. Sai.fs 
JllOlt'IAL. ■" 

' If. the master reports against the title to an estate. 
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inirchascd under a4ecroC( the purchaser will IjNS paid 
4llhe costs of ' the , rcTercii^ out of the ftflids in the 
cause, iteyiuikia v, Blakel 2 S. & 8.117. !Ref£rknce 
A» Td’Trn.!^ 

Pun^uuierfbrou^Mit into court bn a doubtful title 
ou{|;hl to be di^barged with costs. lilope v. Clanm&r- 
ris, 3 JUiffb/ f>3. V 

A' vendor scokinf: a spcTifir perfurmanco should 
have. his title prepared » and therefore, where the ab- 
stract delivered is imperfect, he ^ys the frosts of the 
suit up to the time of the defects liciii^ supplied, 
vw AU^n, I .lac;, iv VV. t)‘23. 

Kijerific uerfonnatice without costs, the suit lacing 
occasioned by the refusal of the vendor to producer do- 
cuments insisted on by the purchaser, some of which 
w'cie necessary and others not. Mewell v. Smith, id. 

mi. 

In sales judicial bh openinpr biddings, as to costs of 
former purchaser. See Furtow v. llViVdoit, 4 Nad. 
4()0. Pr. Sales Juuk’iai. ; Ophninc; JliomNos. 

Specific performance decreed without costs, the ab- 
stract delivered not containing a saiisfactory title. 
inisiw V, Clupham, I Jac. & W. 3f>. 

U pnrehaser makes frivolous objections to title, lie 
pays costs, but not otherwise. Thorne v. Freer, 4 ALid. 
4fi6. 

PiircliaHer making fair objocliori to title, docs not 
pay costa. 4i$labie v. Hire , ' 3 1\1 ad . 250. 

Specific performance decreed with costs, in a case 
when the defendant objecting to title had been served 
with uoUco of a prior decision in a diircrcnt cause in 
favour 9 the same title, against a similar objection. 
ihVtcMv. Wilks, 3 Mcr. 45(5. Tiri.c. 

frosts of perpetuating U;stiuiony of will allowed to 
jRircliascr, MackreU v. IIuhI^ cited 2 Mad. 37. Pr. 

JJlM. TO rSUPKlCATK Tl- SI i AlON Y . 

Vondof>liOt making good title when bill filed, paj's 
costs till report of good lillc. llurford v. Furrier, 

I Mad. 532. Tuck. 

Party having contracted with (X'rson, since dead, 
for the purchase of advuwsou, but had taken no steps 
during the life of vendor to enforce contract, ami for 
a considerable lime after his dc.ath, (olijccliiig to title 
on ground of outstanding judgment and creditor's suit 
pending : ) Held not entiU'ed as against devisee to pre- 
sent if a vacancy occur in iiieaiiwlule, thougii he in- 
sists on completion of contract, and if in coiiSM'qucncc 
of his insisting on such right, hill to asccitaiii it Ijg- 
coinc necessary, a decree for plaintiff will caiTy costs 
as far as his claim came in i(ucslion, tliough it be part 
of deciec, that, subject to next presentai ion, hebejH^r- 
inilted Ui complete the contract. IVifrile v. lift, of 
lixeler, 1 Price, 202. Pni'Si'.v;fAiiON to IIkxki ice. 

'I’ille established before master not being cleyy on 
abstract, vendor pays costs. — — v. ('n/ZiMgc, 
cited 3 V. & B. 143. note. pR. IIeitii i- xcf. to Mj s- 

Tr.a,' 

tiOStoto a purchaser; the vendor having establish- 
ed his title before the master, after contest, upon a 
diHercut ground from that in the uhstruet delivered. 
Fielder v. 3 V.i\ 15. 142. BiFtui-.NrK 

or Title, 

A re-sale on opening biddings producing consider- 
able increase of price, is no ground for giving party 
bis costs of opening biddings. Trefusis v. L'linlon, 
lV.ikJ5.361. 5 ® •' 

A tenant haying by his conduct made his title to a 
renewal douhtful, anil thereby rendering a suit for it 
ncce.^aiy' , was on obtaining a renewal, decreed to pay 
all the costs, hanett v. Feamm, 2 Ball & B. 189. 
liKNEw.xf. OK Least, ; Landi.* Ck Tenant. 

V cnilor not making a good title ordered to pay costs, 
thougli he was only a trustee to s.dl. Inwards v. Har- 
veii, ('oop. 40. Tiii.i.;, T , 

A peison who ojiciicd bidding not being the pur-' 


chater, allowed his expenses oa^thc circumstances 
against the genenil rule, having interposcil at tlic in- 
stance and for llie benefit of the family. West v. Hn- 
ecut, 12 Ves. 6. 

Person who opened biddings, but was not the pur- 
chaser, allowed his costs pu the special circumstances, 
having ojamed them, not on his own acc;ount, but fur 
the liencfit of the family. Owen v. Foulks, 9 Ves. 
348. 

A pei-soii who opened biddings, .put was not the 
]>urchascr, the estates ujmn the re-sale going conside- 
rably higher, cannot on that ground have his costs. 
FL of I^lurrlesfield v. lilaUe, H Ves. 214. 

Person opening biddings, though not purchaser, is 
in no case entitled to costs. Bigby v. M*Namara, 
6 Ves. 4l)f). 

The vendors having by their misrepresentations oc;ca- 
sioned the suit, were ordered to pay all the costs. 
Harrison v. Copjuird, 2 C!ox, 319. 

A bill for a specific performance of an agreement 
was maile nec(;ssary, by trustee refusing to join in the 
conveyance. 'J'iie court being of opinion, that the 
trustees ought to pay all the costs of the suit, the de- 
cree w'at, that the plaintiff should pay the costs of all 
the other defendants, (although he had a decree against 
them ;) and recover over the whole costs from the de- 
fendant, tlu 4 trustee. Jones v. Lewis, 1 Cox, 199. 
TnusTEi-s. 

A landlord who docs not liligiously oppose a cove- 
nant for renewal, shall be entitled to his costs. 8. C*. 
ih, 137. Doneraile Chartres, 1 Ridg. P. C. 137. 
Lease, Ukmaval of; Lanol. & Tenant. 

Purchaser iHuideiite litc, onfding siipplcmenial bill, 
is liable to all costs from licginning of suit. Anon. 

1 Atk. R9. Pum iiAsKii Penoente Lite. 

Bill to have execution of articles for the sale of some 
copyhold lauds to plaintiff, on payment of 538/. to 
defi iidant li, a guinea being paid in part, and tocum- 
])cl the lord of llic manor to admit plaintift' in fee, ac- 
cording to the agreement, which was decreed, hut there 
being 110 tender of a surrender to the lord, and conse- 
(piently no refusal, he was to have his costs. Suyk v* 
Uceves, Ciilb. Kip Rep. 188. 

(//) irifr/ej»s. 

Plaintiff examining defendant as a witness, pays 
his costs. Harvey v. Tehhnlt, 1 Jac. & W. 197. 
lb:. or Paiciy Di et. 

A parly altentliiig commissioners for the purpose 
of being examined as the property of the bankrupt, is 
not entitli d to liavc his oxpcnces paid or ascertained 
till bis oxniiiinatinn is concluded. Esp. Roscoe, 

2 Rose, 345. Bankc.y. Wit.ness, Costs. - . 

Demurrer by witness overruled, lie to pay costs. 

Wardcl- V. Dent, Dick. 334. 

Though on a demurrer to a person’s being examined 
as a witness being overruled, a subpoena cannot be 
taken out against him for costs, yet the court will give 
tlicm upon an ajiplicatiou by motion. Vailiant v. Do- 
doniedc, 2 Atk. 5.92. 

A XV itness examined at a comiuissioii swears reflect- 
ing words, yet he ought not to pay costs, it being the 
commissioners’ fault to take down; such depositions. 
Anon, 2 1*. W. 408. Scmnoal, ^ 

Costs shall be paid to witness .before he testifies. 
Uelf^rarc v. EL of Hertford, Caty, 62* 

VVitnesscs served to testify (^titled to costs. 
Fearce v. Crawthdrne, id. 61. 

Defendant ex^im^ as witness, where he is the 
I only evidence for plaintiff, and if no cause for plaint- 
tiff. plaintiff pays costs*. Fyjield v. Vinore, id. 45. 

trusts for witness served to testify before lord mayor, 
awarded. Rowe v. Gnybone, id. 35. 
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XXXU CoUUT, PitJtoTICK IN, AND GkNEBALLY^" I 

That in future, in making out tho general paper of 
causes for hearing after every term, the general order I 
made on the 21st May 1778, for having a separate 
c;olumn for causes, in which publication has not 
passed, be abided by, an4,that no cause be removed to 
the column for causes in wbirh publication has passed, 
until publication* has actually passed in such cause* 
(jcn. Order, 20th Jan. 1819. 

On shewing cau^ on the merits against an order 
nisi, for dissolving an injunction, the plaintiff is not 
entitled to the reply. Tyrrell v. Vnuderille, 1 V. 
J.404. Pit. Inji'nc. 

In eipiity the rules of court, in respect of practice, 
arc to be strictly observed, only where the occasions 
which rendered them rcriuisite, are pressing, and rcijuirc 
their observance. Vinter v. Bichley, 12 I’rice, 400. 

Rules of practice will always yield to special cir- 
cumstances, verified by evidence. Butler v. Bulkeley, 
2 Swan. 374. 

Personal attendance of a person ninniiig off with, 
and marrying, a ward of thecouit, dispensed witirdn 
ofiering to go before the master and settle. Cr^n v. 
Vritzler, Ambl. 602. Pit. Contempt; UAnn ok 

COU IIT. 

If plea is allowed, and goes on to ■ ■ari»>'r, bJ^nd- 
ant is to o]icn Uie case. BHU /* 1 


XXXII, Cnr.niToii’s Suit. 

•Sec also Pl. Parties, 7. — Pit. Costs, U). («i). — 
l^t. Decree, 5. 

in a creditor’s suit of administering the a.ssets of 11, 
a joint cicditor of A and H was permitted to prove, A 
having become lianknipl, and it ap(K{aring that there 
were no joint assets of A and II. Coirdl y, •Sikes, 
2 Russ. 191. Pit. Decree roil ; yVnMON. of Assets ; 
Debt. & (’red. 

In a creilitor’s suit instituted by simple contract 
cicditors, in which the assets, after the payment of 
the costs, licing insuilicient for the discharge of the 
specialty debts, are apportioned among the S])cciaity 
creditors ; these specialty creditors aic entitled with- 
out contributing to the extra costs of the plain till', to 
the use of the order for tlic payment of the money, 
and of the report founded upon it, so as to enable 
them to get the fund out of court. Lei hnuie v. Bm- ' 
sier, 1 jluss. 72. Pu.Pavmt. out of Pii. 

OituEii FOR Paymt. 

Creditor proceeding at law against executor, after 
decree, to account, allowed his costs at law previous 
to notice of decree, but not those of motion to restrain 
his proceeding^. Anou, 2 8. & iS. 424. Decree to 
Account ; Costs. 

Rill filed by one creditor on behalf of self Und rest, 
be has absolute dominion over suit till decree, and 
may dismiss bill at pleasure ; but secus, after decree, 
the rest may prosecute it if they think fit. Jluntlford 
v.&’tone, 2 S. & S. 196. Pn. (yONovrr of Suit. 

Where one of plaintiffs in creditor’s suit dies, after 
decree, his personfit representative has a right to re- 
vive. Burney v. ditfrgan, 1 S. & S. 358. Pit. Araie- 

MENT AND RfiVlVORi.,' 

Creditor cannot eue on behalf of himself and others 
who have no common interest with him. Id, i//. 

Where* under order made in a cteditor’s suit, sup- 
plemental bill is filed by a creditor, nol a party to the 
original suit, on behalf of himself and other creditors, 
to have the benefit of the decree in that suit, the pro- 
priety of order which authorised creditor to file sup- 
plemental bill, cannot be questioned at hearing of 
supplemental cause. JlmUditch v. Mary. Uonegall, 


1 S Sc S. 491 . Pt. SuppLEiii«TAt,/DiLt ; Pa. Or. 

""a" creditor^who o^y prJii**i/<M*> casa of 

iniscoiiduct in trustedi. is entitled to a 
they shall account ftPirhalcver Uiey nught J^Ve ro- 
emved without'their wilful default or neglect y'ihdugh 
in a prior suit iiistitvAid by another cretwrii'ind con- 
ducted without collusion, a coromo^ dor^c for an 
account has been weviously made^ against thein. 
•Shepherd v. VVurgiwd',^ Turn. Sc 37& ntwXEES, 
Liar, of; Account. ^ ^ 'A 

Riddings not o|)encd, even in creditor** upon 
advance of 350/. lx:ing less tlian 10 per 
stone V. hldirards, IS. Si.S. 2Qa' 

OVKNINO ^ 

Jn a creditor’s suit, it appearing that there no 
assets applicable to the payment .of tho |aaintifi^s 
debts, the plaint ifis ordered to pay the costs: blit 
other creditors entitled to a specific lien, .^ving 
proved, they were onlerctl to jiay tlie costs of tno- pro- 
ceedings relative to their debts. Bluett ymJMtop, 
ljac.240. 1 ’r. L’osis. 

The direction for irrcditors coming in under a dcci-ec, 
to contribute to the costs, not enforced in practice. 

243. Pi{. Costa; Contuiwution. 

'i'liS icason why criKlitors are excluded unless they: 
come in within a limited time, is because they could 
not be known to the court or asccitaiiicd, unless they 
should appear ; hut that docs not apply to hsgatecs, 
who are therefore not to be excluiled from the benefit 
of a decree by not coming in to claim. Anon. 9 Pri. 


210 . 

Demurrer to bill by creditors praying sale of tes- 
latoi’s real estate, to pay unsatisfieil debts for want 
of sulli(‘lcnt ^icrsonal, whci'C he had dirceted his debts 
to l)C jiaid by his cxecutoi-s, and devised bis real es- 
tate. oil groiiml that it was not a chaige on real 
estates, overruled without prejudice, as being prema- 
ture. tSantlerson v. Wharton, 8 1’ri. 680. Pl. De- 

AIUUREH. 

A creditor coming in under a decree, though only 
interested in the first part of it, will he wrmitted to 
piosccute it on tlic ground of delay, hdmunds v. 
Acland, 5 Mad. 31. In I'leming y. Briar, id. 423. 
leave was given to a creditor to prosecute a suit. 

Jf creditor file hill on behalf of himself and other 
crtNlIiors, and obtains decree and dies, another cre- 
ditor may olitain onlcr to file supplemental hill if re- 
prcsenlavive of first jdaintilfdocs not revive in a limited 
time. Dixon v. Wyatt, 4 Mail. 392. Pr* Abate- 


ment AND Reviv«)R. 

The master ought to allow in an exetmtor s accounts 
the cxpencc of an accountant, where the nature of the 
accounts justifies it. ■ Henderson y,M*lver, 3 Mad. 
275. . . ^ 

In this case, and on several other occasions, the 
Vice Chancellor said, that if a creditor proceeds at 
law after notice of a decree against the executor for 
an account, he should consider it so lar in satiiro 
of a contempt, that on motion for an injunction to 
restrain proceeding at law, he would refuse the cre- 
ditor tliC costs of the fiiither proceedings at law, and 
of the application, i.'urre v. lioinicr, 3 Mad. 4^. 

Rill against an executor, and the usual decDto for 
an account. I'hc master by his report stated that a 
discharge offered to him had not been allowed, for 
want of evidence to support it; but that he had re- 
ceived it as a claim. On overruling an exception, 
taken on the ground that additional evidence, es- 
tablishing the claim, could be produced, the court 
will not order the master to receive such evidence, 
but the matter must go back to him, and if he then 
refuses it, a distinct motion must be made, ordering 
him to receive Itedifer v. 'O’Brien, 3 Mad. 43. 

Creditor having been restrained from proceeding at 
law on account of decree obtained, although to pro- 



944 Credit&r^s suit. PRACTICE, XXXII. 'Crediidr!^ suit. 


wcttte «ni, proceeding on decree dela^ for 
BOlba' WuLlvoorih;^^ % JAaA. 183. 

S. P. Cr^i0tm Hunter, 2 Ves. J. 105« Length of 
T ikiic ; gjB, Deckee. 

1(7 a plaintiff in a cieditoi’s suit, for leave 
to^ lAftMe ‘ the master and prosecute a cause inati- 
tuled the. next of kin of:the deceased, on the 
grottpd of wilful delay in that suit. Per Ld.Ch. 
It ia admitted that if the suit.-, which this is an ap- 
pileatfoii §w leave to prosecetlfc had been a suit by 
creditor on behalf of 'themsdves and others, this ap> 
plication would not have been unusual. Undoubtedly 
the practice ought to be eo ; because the crerlitor may 
vciy well be -the friend of the party or his representa- 
tive, and inclined unjesUy to favour the estate ; and 
the court will, for the purpose of prompting to dili- 
gence. eten go so far as to give costs to a party ap- 
Ji^ing. A creditor formerly was not allowed to come 
ip under a decree obtained by a residuary legatee, 
hut it was determined that he might, on principles, 
fullv' as much ' Crying to the case of a next of kin 
auing^A adminifeUatrix, as of a residuary legatee suing 
an executor. Supposing there were no authority for 
it. 1 should 'not hesitate to say, that a creditor ought 
to be allowed ' to prosecute a suit by next of kin if 
there be anflBcient proof of want of a reasonablb dili- 
gence.^' Sims V. Pidge, 3 Meriv. 458. 

^ Motlop on behalf of a defendant for an injunction 
amnst a^ndity’s proceeding at law upon a verdict 
which would entitle;, him to a judgment de bonis pro^ 
priit a^nst an cx^tor, refused ; for his judment 
wouldl^lia'Of ‘HO service to him if he were delayed by 
a auit here until it could be ascertained whether there 
aiW^ assets of the testator to answer his demands, 
which might not bo till after all chance of recovery 
against .the executor de bonis propriis is entirely gone. 
'lerrev^ V. FeuUierbp, 3 Mer. 480. Jiroohe v. Skin- 
ner, dted. and stared in (w.), which was the case of 
asiniilar application, and the Ld. Chancellor said, 
that if I'plaintiff at law rccoveied a judgment de bonis 
testatoriSf he would not suffer execution to be taken 
out ; but that if he recovcicd de bonis pwpriis, he 
could not restrain the execution. In IJi/er v. Keanlejf, 
id. (»}, plaintiff Jiad obtained the usual decree in a 
creditor’s suit for an account. An action being then 
commenced against the execnitors by anotlier creditor, 
to which they had obtained lime to plead, and after 
the decree, suffered judgment by dcijn'.it ; plaintiff 
in eejuity moved to restrain plaintiff at law from suing 
out execution,^ and the Ld. Chancellor said, that the 
executor’s suffering judgment to go by dehiult, was 
no more than his saying that he was ready to do 
whatever a court of law or eijuity might tiiink proper, 
and granted the injunctiour It appears by the 
above that this injunction may be obtained^ on the 
application of the plaintiff jn equity, as well as of the 
executor himself. A simiTgr order was made on tho 
plaintiff’s application in Cox v. King, 3 jMer. 483. n. 

In the case of creditors suing on bciialf of them- 
selves and all others, the death of one does not abate 
the^ suit, because the representatives of the deceased 
plaintiff may then come iu under the decree ; but 
where the bill is by some creditors on their own behalf 
only, it is a question whether the death of one works 
an abatement. Boddt/ v. Kent, 1 Mer. 3(31. A cre- 
ditor who has come in before the master and coutri- 
buted, may revive if the cause abates. Pitt v. iiich* 
wond, I £q. Ab. 3. 

Creditor allowed on motion to prove his debt under 
decree on creditor’s sui^ though- money apportioned 
amongst creditors, and traosibiTecl to accountant 
general, on paying costs of motion, and of re-appor- 
tiooing funds. Augell v. Haddnn, 1 Mad. 629. 
Decree, Proviico unuer. * 

In a suit for the administration W assets, the ex- 
amination of the executors (defendants) to iofericga- 


tories (Exhibited by plaiiraff. -1i. co-executor, under a 
decree* for an account, is t^n for the benefit of all 
parties ; and therefore the other defendants, creditors, 
and legatees, may take copies^; Dyott v. Anderton, 
3 Ves. £c H. 176. 

’ The, Murt will not, on the motion of a creditor 
coming in under a decree ' direcliug a sale of lands 
devised for payment of debts, set aside a lease ob- 
tained pendente lite from the devisee under the will, 
with a leasing power. Moore v. M*SJamara, 2 Hall & 
11. 186. Pr.Motion ; Assignment, Pendente Lite. 

Injunction granted against an account, commenced 
by plaintiff while proceedin|f under a decree to 
account for the same matter ^ for where a decree has 
been ]>ronoifliced, it is a contempt to proceed at law. 
Mocher v. Peed, l.Ball & B. 318. Witson v. 
Wetherhml, 2 INIer. 406. S. P. decided on the au- 
thority of this case. 

Order obtained by plaintiff underihe usual undertak- 
ing to speed his cause, for liberty to withdraw hisieplica*' 
tion and amend the bill, discharged with costs. “ Pitt v. 
Watts, 16 Ves. 126. Pn. Undertaking to speed 
Cause. 

Cj||ditors let in at any time, while the fund is in 
court, Hhough the time has elaps^. Lashleu v. Hoes. 
11 Ves. 602. Pl. Parties. 

Where an executor has become bankrupt, or in- 
solvent, fo as not to have the means, or refuses to act, 
the court will permit a creditor to bring a bill for 
himself against ^rsons accountable to the estate, and 
have administration. Bnrnmghsv, Elton, 11 Ves. 29. 

In general, judgment creditors may go into the 
master’s office to prove their debt without a set, fa . ; 
giving in evidence only, the record of the judgment, 
and swearing that the debt is due. A plaintiff, how- 
ever, must make himself out a judgment creditor by 
eviilence, strictly sjieaking, aud such as ho has a 
right to proceed on. S. C. 

When a decree for an account has been obtained 
in a suit by a creditor on behalf of himself and other 
creditors, a prior creditor who in the mean time has 
obtained judgment in an ejectment grounded on an 
elegit, shall not be allowed to get into possession. 
Sumner v. Kelly, 2 Sell. & L. 398. 

After a decree for an account against an executor, 
defendant may restrain a creditor from suing at law, 
on motion, and without filing an injunction bill, 
though until lately that remedy against a creditor was 
never granted, unless a bill for an injunction bad been 
filed. Paxton v. Douglas, 8 Ves. 620. 

If a creditor coming in under -a decree requires 
relief, which cannot be had by rc-heariog the original 
cause, he ought to file the cross-bill. LtiUniche v. 
Dumany, 1 Sch. & L. 137. 

Bill by a creditor against an administrator, who. 
by his answer, stated he believed the. debt was due. 
-it being thought doubtful whether this was a sufficient 
foundation for a decree, pluintiff consented to exhibit 
an interrogatory. IJitl v. Jiinney, 6 Ves. 738. 

In the case of a creditor or ndxt of kin, if tliey can 
state a case that the representative is colluding with 
the debtors to the estate, and diminishing the fund, 
they have a right upon that ground tb'inake the debtor 
a party to obtain a discovery, and to preyent the pay- 
ment of the money for a settlement of the account by 
collusion between the representatiye and the debtor. 
In this case a strong case of colmon was made out, 
and the debtor made a party. Donauy. Simpson, 4 Ves. 
651. 666. And see Peekleyv. Dorringtost, 6 Ves. 749. 
(cited) where one of two residuiiy legatees brought 
his bill agaiust'Uie oxecutor and other residuaiy lega- 
te and a debtor, suggesting no- fraud, nor any neg- 
ligence in the executor. The bill was dismissed at the 
roils, and on appeal the decree affirmed. In Alsager 
V. Rowhyi (next case) the IA. Ch. said it was very 
difficult to define what collusion is ; it must depend 
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on the ciiciunslucee.'} anywhere a creditor to 
appropriate to himself the advantage arising from the 
too great iaciliti^ the executor may have given him 
to substantiate hii demand, or too great readiness in 
admitting it. the caK, as against a creditor, must be 
examined ivith very nice and critical attention, before 
it can be said there is not collusion* 

And the general principle recognized in the last 
case, applies eqatilly to the case of a creditor over- 
bid by an execu^r. where no collusion is proved. 
Alsager v. liawley, 6 Ves. 748. In Benjield v. Solo- 
tnonSf 9 \ cs* 86, Ld. Ch. said, that in all such cases 
as the piescnt, it is very convenient to state the focts 
upon Which the allegauon of collusion is made. There 
is great inconvenience in joining issue on^ general al- 
legation, defendant not having a hint of any one 
fact from which it is to be inferred* 

Several estates subject to mortgages, which had 
been paid off, were sold under a decree for payment 
:4if debts y almnd cfeditor had brought in a charge of 
his difot, which was allowed ; and a general report 
had been prepared, but none of the parties had pro- 
ceeded to complete it, though the decree had bCfen 
pronounced about eight years. Motion on behalf of 
this creditor on affidavit, and notice for an oriler to 
shew cause why he should not have leave to prosecute 
the decree ; granted* Bowon v. H>/ ' , 2 *Vvi. 212 . 

Any creditor may obtain aa urde*- for prdlec'iting a 
decree for an account. Creuze v. • anter, 2 Ves. J . 106. 

Motion on behalf of a cred'tor who had proved be- 
fore the deputy remembrancer his demand on the 
ostein the cause, refused, because each creditor might 
claiin the same privilege. Bowen v. U'ehb, 2 Anst. 361* 

Bill by specialty creditors on behalf of themselves 
and others, against devisees and executors for an 
account, stating that a former bill had been filed by 
residuary legatees, under which the usual account of 
personal estate had been decreed, and that it appeared 
the personal estate was insufficient, and charging that 
the real estate was liable to payment of debts, but that 
It was pretended the attorney general, who was made 
a party, had claims on the real estate on liehalf of his 
Majesty, and praying that if necessary the real estate 
should be applied, llemurrer for want of eiiuity over 
ruled, the present bill going farther than the former 
and bringing new parlies before the court ; and ihi 
loimi r cause will not be useless, as llio court canordei 
the account in one cause to be used in the second 
Law V. liighy, 4 lira. C. Cl. 59. 

Where defendant had not applied in the first in- 
stanTO for an injunction, but allowed thu aciion to gt 
to taal, the court doubted as to the costs, and as de- 
fondant did not press for them, they were not given, 
lia^custle v. Chettle, 4 Bro. C.C. 162. 

Bill by creditors against an executrix for an ac- 
count. Upon the bearing, the usual accounts were 
UirMted, but ^before they were taken, the ciediton 
tilM another ml]; against the executrix, and against 
debton to the ^tote, stating insufficiency of assets, 
and charging colhisioh between the executrix and tin 
debtors, but which was denied by the answer. Bill 
dismiss^ mth .costs, as it was only sustainable in 
cm cdliuion }M been proved, and if allowed, a bill 
might be Igr every single creditor against every 
individual debtor* Eimslio v. M*Caulay, 3 Bro. C. C, 
■“* “““‘iple that a debtor to the cstat 


— 7-— — • .ilMuidant to a bill by a cieditor 01 

residiuuy l^teeigaiust the executor, unless there bi 
collusion, insolvenoy, dr some special case, is estab- 
lished by many dedsions* As to this subject see Pz.. 
Pabtibs,?. 

In Boiroughs v. Elton, 11 Ves. 29, a judgment erfri 
^tot was permitted to sue, the circumstance riiat' the 
representative of, the debtor wen 
iinable or unwilling to sue, being cdbsufoied as taking 


Held* that where a single ciedilft brings a bill, 
there is no rtj^l account oMebii'dicectod, but the 
course is to^^t an account^of^ the j^gi&al estate, 
and of that particulalf^debt, which is ondkued.to be 
paid in course of aAtaistration ; and Of a 

higher or equal - nature may be paid by TOulecntor, 
and must be allowill to him in his diielii^* 

Goii. V. Conit/tiivrito, Cox, 45.' ' . 

Bill by A on behalf of himself anil other ci:e^tois 
against B and C, tllbtees for aa^b^ Hff j^prddenili- 
tives allege by answer, that D Was a^iO'^'ainjnctiiig 
trustee: Held, that D was not a neMharj^paitty. 
Uouth V. Kinder, 3 Swan. 146. . . ' ^ A 

Bill by trustees under a wilblgainstjllld^'C^^trix, 
who was also heir at law, and persona cfontilW^uiider 
the will, for the dircotiuns and indemnity of t^^urt. 
By a decree in the cause, the proper accoabts wju^ 
directed for the payment of the debts and lefecidli 
after which a bond creditor brought an action^nt law. 
The executrix filed an injunction bill to sestiim the 
proceeding at law, and the present defendant 
that he knew nothing of the decree, was no party tp 
it and ought not to be bound by it. But thp court" 
held, that as the creditors might come in before the ' 
master, an injunction should be granted, for having 
t:ikca*the fund into its own hands, the court will not^ 
jiennit the executor to be pursued at law. Brooke v» 
Reynolds, 2 Dick. 603. 1 Bro. C. C. 183. Kenyon 
V. Worthington, 2 Dick. 668. Goate v. Fryer, 2 Cox. 
201. llardcastley.Chetlle,} Bio. C.C.m. Pea- 
ton V. Douglas, 8 Ves. 620. And the injunction in 
such case will go not only to stay execution, but will 
l)e extended to stay trial. Kenyon v. Worthington, 
Goate V. Fryer, ante. But in the latter case, as ihe 
action was commenced before the bill filed, the ere* 
ditor, if ho came in under the decree, and discon- 
tinued his action, was allowed to prove his costs at 
law, in addition to his debt, but if he chose to let his 
action remain till he saw what became of the fund^ 
tlien the action must remain sus|)eQded. 

After a decree for satisfaction of creditors, on a bill 
by some on behalf of the rest, plaintiffs in that suit 
refused to come in under the decree, but brought an 
action at law. An injunction bill was filed against 
them, in their answer to which they admitted the facets, 
and insisted that their names were used as plaintiffs 
without their consent. Injunction however granted. 
Uouglus v. Clay, 1 Dick. 393. 

Bill by creditor in the court of cxchcrjuer aud de- 
cree. Other creditor brought a bill in chancery for 
the same purpose, and the court decreed the account, 
&c., saying that the decree in the exchcriucr was not 
complete. Coy sgarne Jones, Anibl. 613. Juitxs- 
oicriON ; Dechee in tbk Kxciieoueu- 

Decree for an account of tlie estate of plaintiff's 
testator come to his haodsy and of his debts, and that 
the creditors should come in before the master. Plun- 
tiff being a creditor was allowed to go in and prpva 
his debt, and the master to examine him relating 
thereto. Newman v. Norris, 1 Dick. 259. 

Plaintiff came in under a decree (though no party 
to the suit) to receive satisfaction for a debt foC. which 
he had filed a bill. If plaintiffs in the foimer 'capse 
delay prosecuting, plaintiff in the otlier was to ba at 
liberty to prosecute the decree in the name oCftha 
plaintiff, indemnifying them. Toiin v. Fawke, 1 Dick. 
236. 

Creditor having come in mnder decree and prayed 
commission, has made his election. Famham v. 
Burroughs, Dick. 63. % 

Creditor having proved debt under decree, after 
proceedings at law, put to election. Dsnnet v. Coker, 
id. 144. 

It lias never been reduced to a general rule, that 
only one bill shall be depending where a number of 
cieoitors arc concerned, and tneiefoie, where two 
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bills were brought by different sets of creditors, to 
cariy inib execution a trast term created fotf payment 
of debts," an order to refer them to a master to certify 
which would be most for tlie creditors* benefit, was 
discharge.* Anon, 3 Atk. 602. Pn. Multiplicity | 
OF Suits, , , ^ ^ , 

To a bill fay creditor under statute of fraudulent de- 
vises, against assignee of bankrupt devisee, the heir 
at law must lie party. JVarren v. Stnvrell^ 2 Atk. 
126. 

Actions at law were brought by bond-creditors 
against an heir at law, who was also devisee ; other 
bond-cieditors also filed a bill against him, and got a 
decree for a sale of the real assets descended. The 
heir then brought a bill to restrain those bond-cieditors 
who sued at law. Injunction granted. Martin v. 
Martin, 1 A''es. 211, See observations on this subject 
there. 

Hill by a creditor on behalf of himself and others 
against the executor and devisee. I'he present plaintiff 
came in and proved his debt under tiiat decree, and 
afterwarrls filed his bill in the name of liimself and 
other creditors, against the executor, and makes the 
heir at law a parly. Plea of pendency of former suit, 
allowed. Neve v. ircstou, 3 Atk. 657. 

Injunction granted to restrain a creditor who had 
coroc in under a decree for an account, from proceed- 
ing at law, on the ground that by doing so he hatl 
made his election to ]irtK:ecd in this court. Fa rnham v. 
Ihnrroughs, 1 Dick. 63. 

A, as creditor of B, files a bill against proper par> 
tics for a sale of IVs estate, alleging that he had by 
his will charged it with the payment of his debts. On 
trial of ejectment, a veidict was found against tlie will. 
Whereupon A*s bill was dismissed with costs ; Imt on 
appeal aecrcc as to costs^ was reversed, iitfuire v. 
Perxluill, 2 Bro. P. C. StlG. (Josis. 

Hill- by administrators as creditors to the intestate, 
with three or four of the (‘reditors, against trustees 
(appointed by parliament) for payment of debts. J )e- 
cieo for sale, and that all the creditors might come in, 
iSce. Then pluintitls, as oilier creditors, filed a lull 
against administrators, and liust(!cs, to discover pi^r- 
sonal estate, and have lands sold. Objected that 
plaintiffs might come iii under foriner bill, but held 
llial this bill wa.s well bruiigbt, as it ea]ied,tiic adiui- 
nistrators themselves to account, which could not be 
on former bills. Uicerers v. Uaub^, 3 llep. Ch. 216. 


XXXm. Cnoss Hill. 

See also Pu. Costs, 10 . (ii). 

If a bill and cross bill Be filed, the plaintiff in the 
original bill has a rij!|ht to the first answer, and may 
move to stay proceedings in the cross cause, till the 
original bill is answered, though tlic plaintiff* in the 
cross bill may be in a situation to enforce an answer 
first. The light of the plaintiff in the original bill to 
make the motion, was held nut to have lieen waived, 
by his having taken out the common orders for time to 
answer the cross bill. Jlan'is v. Harris, I 'rurn.& It . 
166 . Pii. OnoxR Foil Time to A^-sw£ll ; W^\iveii ; 
Pr. Answer. 

Court will not gi'ant a.dcfcndantin a tithe suit, who 
has filed a. cross bill against plaintiff for discovery, 
time to answer the origiiial bill, until after the answer 
to the cross bill is put in. Defendant should amend 
the answer, if necessary. Volben v. WhiUinghatn, 
11 Price, 28 . Pn. Time to Answ'er. 

Court will not enlarge publication after answer to 
original bill, till the answers in a cross bill come in ; 
but they will require an affidavit, verifying facts stated 


in cross-bill. Edwards v. iS^organ, id. 399. Pr 
Enlarging Puiit,ication ; Pn. Answer. 

The application to equity by cross-bill, to establish 
moduses against a bill to ovcrtiijm them, being matter 
of favour, costs in equity are never allowed. Morrell 
V. Gregson, id. 421. Modus ; Fit. Costs. 

Though original bill be filed in exchequer, yet cross- 
bill may be filed in chanceiy. Parkerw, 6Mad. 
115 . KxrnF.QUEU ; Juiiisoictioi««(«!> *' 

Crossbill filed only just befo^' cause coming on 
for hearing, not cause to adjourn it.*^ Coates v. Pear- 
son, 4 Mad. 262 . Buck. 326 . S. C. Pn. Cause, 
Adjouiinmknt of. 

After motion fur a month’s time, after cross bill is 
answered, td^answer the original bill, and the month 
is expired, a motion cannot tie made as of course for 
further time to answer the original bill. Noel v. King, 
3 Mad. 183 , Pn. Time to Answer. 

Plaintiff in original bill amending after cross bill 
filed, loses his right to priority of answer ; but in order 
to stay proceedings on original bill, defendant in ori- 
ginal must obtain order for that purpose. S. C. 

2 Mad. 392. Pit. Staying Pkocs.; Pr. Answer, 

PllIOKlfY OF. 

Depositions in cross cause, taken afeer publication 
of those in principal cause, not admissablc in evidence 
on rc-hcaring of the latter. Taiilor v. Ohee, 3 Price, 
83 . Pu> Kvin. Depositions. 

(Joui t will not make -an order on motion that plain- 
tiff in cross cause, (who has not examined witnesses 
on his part in the original cause, after having obtained 
an onlcr to enlarge publication ), shall be at liberty to 
read dc|>ositinns taken on his behalf in a cross cause, 
aftt:r publication of the depositions taken on behalf of 
the plaintiff', on hearing of original cause, on an appli- 
cation to put the cross cause into the short paper for 
that puriMisc, supported by affidavit of total ignorance 
on part of parlies interested, and their attorneys, of the 
depositions published ; and this, however satisfactory 
thcafiidavit in support of such motion may, in point of 
fact. 1)0 in the particular instance. Pulley v, Ohee, 

3 Price, 26 . Pit. Kvro. Publication. 

Crossbill taken proconfesso oidcrcd on motion to be 
read at hearing of original cause. Cory v. Cerlcken, 
2 ^lad. 43. Pn. Kvin. Bill uho confesso. 

Answer to cross bill not allowed to be read, though 
the original bill and answer w'as read, there having 
Ireen no further proceedings on cross bill and answer. 
Penriftt v. Keate, Wightw. 325. Kvin. 

Defendant to a bill for specific performance, on 
proving an agreement different from tliat insisted on 
by the plaintiff', may have a decroc upon his answer, 
submitting to pculonn. A cross bill, therefore, for- 
merly the course, being uimeecssary, would be dis- 
missed with costs. Fife v. Clayton, 13 Ves. 546. 
Sui-c. Pkuf, 

Ucfcreiicc upon the title j an objection to the specific 
})crformancc on the ground that premises to which no 
title couhl lie made, were represented as included iii 
the jnirchasc, and were a principal inducement to tlic 
purchaser, failing upon tlic evidence. Cross bill for 
si^cific pel foi l nance according to answer, dismissed 
with costs, as unnccessaiy. Stunullony, Scott, 13 Ves. 
425. ih. 


I f a creditor coining in under a d^ree rcxiuires relief, 
wliich cranuot be had by re- hearing the original cause, 
he ouglit to file a cross bill. Ldtouehe v. lA. Dun- 
sany, 1 Scho. Sc L. 149. Debt. & Cred. ; Pr. De- 
ck KE TO A rCO UNT. 

Plaintiff in original bill loses his priority of suit, and 
his right to have an answer to the original bill, b^ore 
he is called upon to answer cross bill, until niter an- 
swer to original bill. Johnson v. Freer, 2 Cox, 371. 
Priority of Suit ; Amendment. 

There are cause and cross cause, and the plaintiffs 
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out of jurisdictioB^ othiin not to be found, and some, 
peers of the realm ; ,a motion that service on the cleric 
in court should be good service, refused ; but plaintiflk 
shall not pass publication in the original cause, till they 
have answered the 'Cross bill. Anderson v. Lewis, 
3 J>ro. C.C. 429. Pn. Service Siidsi'ituted. 

If defence to bill for specific {^eiformance of agree- 
ment forira purchase, depends merely on want of title 
in vendor, defendant ought to rest on his answer, and 
not file cross bill, to Ji avc it delivered up, or to pre- 
vent an action, for plaintilf cannot succeed at law. 
J niton V. Barrow, 1 Ves. J. 284. Sviic. Peuf. ; 
Vend. & PunrH. 

Cross bill, being for a mere legal title, dismissed 
with costs, though the original bill was dismissed. 
Caloerlejt V. Williams, IV'os. J.213. Pn. (h)ST.S. 

A cross bill is- a defence, and so connected with the 
original that they are always considered but as one 
ca%se. Kemp v. Mackrell, 3 Atk.812. 

If, after a cross bill filed, a phiintinfin an original 
bill will amend it in material parts, and thinks fit to 
compel an answer to the amendments at the same time 
with the original bill, he waives Ids priority of answer 
to the original, v. Jh/r/wM, 2 Aik. 218. S.C. 

1.)ick. 82. Amendment ; Pn, Pnionii Y of Suit. 

Hill abated by marriage of plaintilF, no reuvortill 
after cross bill filed, loses priority. mr* v. i‘l."ier. 

JIick. 260. • ' 

Evidence in the cross cause v .icerning the matters 
in issue in the original cans-- not allowed to be read 
after a decree in that cause : otherwise, as to the de- 
positions in the cross cause not rciating to the maud's 
put in issue in the original. WHford v. Beaselu, 
3Atk.501. Pu.Kvid. 

Court will not stay proceedings in an original 
cause till the answer comes in to the cross hill, but will 
stay publication only. Bamkisscniwal v. liahr, 1 Atk. 
21. I*R, Stay ISO PnocKKoiNos. 

Wherc defendant in across hill, but plaintiff in the 
original, is in contempt, for not putting in an answer 
lo the cross bill, the proper niutiuii is not to stay 
proceedings in the original cause, but to enlarge 
publication in the original lo a ftirtuight after the 
answer is come in to the cross bill. Crrstrick v. 
Cresivifk, 1 Atk. 291. Pn. ENLAiioiNii J’uiii.ica- 

TION. 

'riic original bill is to be first answered ; lint if the 
plaiiitifl’, after his cross bill filed, amend his bill, he 
loses bis priority. Steward v. Htte, 2 P. W. 435. 
Pit. Answer. 

First bill to be answered before the cross bill. A* 
brings his bill against H and C, who p- m insuffi- 
cient answers, and prefer their cross bill against A. 
H becomes a bankrupt ; his assignees bring their 
bill in nature of a bill of revivor against A ; they 
shall not go on till C has answered A*s liill. Child 
v. Fredericki 1 P. VV. 2fi6. Pr, Answer. 

Cross bill in nature of a defence, and were first 
allowed that the. party might state Ids own case more 
to his advantage man he could as a defendant ; but 
the same matter cannot be examined to after pub- 
lication. A cipss bill should be brought time enough 
to be examined to liefore publication in the original 
suit passes. Ward v. Eples, Mos. 377. 

Where no process is taken out upon the original 
bill, and a cross .bill is filed, the plaintiff in tlie ori- 
ginal suit cannot, compel defendant to answer Ids 
bill first. Frice v. Coningshp, Bun. 124. 

After publication in the original cause, plaintiffs 
in the cross cause moved for a commission to exa- 
mine witnesses, which was granted, though it was 
ur^ that it would tend to cure the defects of that 
evidence which had been adduced in the original 
suit. 6'c«/t V. J/ZgiW, (iixch.)Piac.Ilcg.87. Pk. 
CoMMLfSlON TO ExAMlMl. 


Cursitor. See Fr. Oj-ficeus of Court, 5. 


De Bene Esse. See ’’ PR 9 Evid. 28. s .29^ (6). 


XXXIV. Decree. 

See also Interest, Pecuniary, VI. — Pn. Costs, 
10.(..). 

1. General orders concerning. 

2. Form and construction of. " 

3. General effect of. 

4. To account. 

5. For administration and distribntitm of effeelsi- i 

G. Of foreclosure or redenifttion of mortgages.' 

7. TlTio honiui tip. See also. Infant, il. 3. 

8. Ohtnining generally. 

9. Ohtnined hy fraud. 

10. Ohlaining hy consent. 

11. Fro confessot and hy difnnll. See also Pn. 

Him., iMU) cuNFESso. 

12 if. 

13. Adding to, altering, rectifying, and varying' 

minnles of. 

14. Entry, drawing np, and enrtdnienl of. 

15. Of the suspension, prosecution of, and carrying 

into execution of. 

IG. hnpeachment, discharge, and reversal of. 

17. Lost. 

1. General orders coticerning. 

IVot to lie reversed, i'kc., being under groat seal, 
but on bill of review. Boame's Order, 1. 

Not to be made on pieteiicc of eijuity •against ex- 
press provision of act of parliament. Id, 5. 

Imprisonment for broach of a decree, is in nature 
of an execution, and the custody ouglit to be straight. 
Id. 5. 

Obstinate disobcdienco to a decree to bo followed 
by injunction .and fines. Id. 5, G. 

NVlial processes follow decree for possession of 
land. Jd. U. 

In committal for breach of dcc'iee, party not to be 
discharged until decree iierfornied. Id. 6. 20(>. 

Decrees bind only tliosc served with process ad 
audiendnm judicinm, or who appeared personally in 
court. Id. 7. • 

As to the effect of a decree on a pun-.liascr ante- 
cedently to suit and pendente litc. Id, 1. 

Demons of provincial counsel enforced in chancery. 
Id. 17. 

So of courts of roqueste/ 

Where cause formerly heard in other courts, decree 
to be first heard. Id. 18. 

As to decrees on suits after judgment. Id. 19. 

Decrees, of weight Ui be pointed out by the fegiater 
to chancdlor when presented. Id. 21. 

Decrees made at rolls wlicn to be presented to 
chancellor. Id. 21. 

Decrees in other courts may lie read without order. 
Secus, as to depositions. Id. 31. 

Decrees may be carried from six clerks* office to 
rolls, by under clerks to have parchment allowed. 
Id. G8. 

'J'hcn to be returned, &c. Id. 69. 

How writs to execute deofees shall be drawn. Id. 

Decrees made hy a judge to be signed by him be- 
fore entered. Id. 106. 

Dei'rees to lie delivered lb six clerk witliin a term 
after cause determined. Id. 1 12. 
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To jiave six clerk’s hand before present^ to the 
Loid Cliaiioellor*A&c. for his signature, [fid. 112. 
206 * ' ■’ 

.-ifi^efeidant do not appear at bearing, 'decree to be 
msdeliiri. Id. 197. . - 

iSefendaiit not admitted to shew cause vnthout 
pt^uping a certificate that costs are paid. /d.'^98. 

what time -decrees to be signed and en- 
isled. Id, 205. 

Notwithstanding, caveat deenNS may be signed if 
caveat be not prosecuted within a month. Id, 309. 


2. Form and construction of. 

The common decree iit. foreclosure docs not direct 
the deliveiy up of the title deeds by the mortgagor to 
the mortgagee in case of foreclosure, but merely that the 
mortgagor shall be absolutely barred and foreclosed of 
all right and equity of redemption ; and it is only where 
there is a covenant to deliver them in case of default 
in payment of the principal, money, and interest, 
that the court makes such a decree. IVispman v. 
Westland, 1 V. & J. 117. Foreclosubf. op Mort- 
CiAOK ; Delivery up of Deeds. 

Where defence failed in rotisc(|ucnce of unsatis- 
factory and incomplete evidence having beets ten- 
dered, the court, at the request of the defendants, 
order^ the decree to be qualified by the introduction 
of a provision, that it should not prejudice the right 
of the defendant to question any future claim of tire 
like subject-matter by the complainants. Wollet/ v. 
Brow/diUl, 13 Price, 500. S. C. 1 I\l‘Clel. 317. 

A decree for reference of title on a bill for specific 
performance should contain a declaration that the 
contract ought to be specifically peifonned. Mole v. 

l.Jac. 495. Spec. Peuf. ; Rkference as 
TO Title, 

It is not necessarily a sul)stantivc part of decree 
directiof^ issue at law to order it shall be tried by 
special jury. Stuart v. Greenall, 9 Price, 480. Is- 
sue AT Law. 

Form of decree of conditional redemption, where 
a second mortgage by another person has been given 
to secure the first, Bechet v. Micklethicaile, 6 Mad. 
199. ronM. 

On bill for partition and account of rents and pro- 
fits, a decree for that purpose will 1>c made, and 
relief will nut be confirincd merely to partition, l 
iMrimtr v. Larimer, 5 Mad. 363, Partition ; Ac- I 


COUNT. 

A decige for payment of the debt of one creditor, 
under a deed of trust, which provides for the pay- 
ment of other cieditors, is erroneous. So, if the hill, 
stating A to have been the survivor of the trustees 
namjed in the deed, makes the heir of A party to 
thbiiuit, as such supposed jMlivivor, and that Allega- 
tion proves to be false, the^;4ecree made upon such 
state of the pleadings is erroneous. A bill to cairy 
such a decree into execution, notwithstanding long 
acquiescence, cannot be sustained. The original de- 
cree may bn.<examined, impeached, and varied in a 
suit to cariy that. decree into execution. It is not 
conclusive until reversed by original bill, or bill of 
review, for error apparent on the face of the decree, 
and the court may refuse to carry it into execution. 
Hamilton v. Hau^hton, 2 Uli. 169. 

. Where a trust is created by deed for the payment 
of debts, if a bill is file^ by one of the creditors to 
enforce the payment of his debt, that purpose can 
only be effected by the general execution of the trust. 
The decree ought to direct such execution, and an 
inquiiy as to all tlie dfihts owing and. payable under 
the trust, and that they should be paiu according to 
their priorities. Id, 0). Trust to pav Debts. 

Interest ought not to be computed from the date^of 
the decree for payment, .but from the day when 


ment is 1^ the decree directed to be made. Id. 17D« 
Interest, wubv payable. 

The term ** rent,” used in a decree under stat. 
37 H. 8. c. 12., relating to tithea in London, means 
rent actually and bona fde reifeived without fraud 
or covin; and not the annual value of..4io premises 
let. Fines to whatever amount, paid oV;,the renewal 
of leases of dwelling houses, are not to Ire 'ireireideTed 
as increase of rent, or to Ire taken ialCb in 

estimatiug the amount of tith^ 4^, provided the 
rent reserved is equal to that whicbl 'the houses have 
been at any time before let. Minor Cawtns of Si. 
PauCsv, Crickelt, 5 Price, 14. Rent ; Words, C. 

OF. 

The use of inserting in a decree dismissing a bill 
for a specific execution, ** witliout prejudice to the 
ulainllfrs remedy at law,” is to prevent an un-* 
favourable impre.ssion agaiii.st the plaintiff on the 
*nal ai law. M*Namura v. Arthur, 2 Ball dedii. 
353. 

Forec]o.sure against an infant, the decree absolute 
should repeat the clause nisi, as in the original de- 
CFE'C. giving six months after age to shew cause. 
WiUiamson v. (tordon, 19 Vos. 114. Forelt.o- 
sruK or Mortgage; Infant; Day to shew 
Ca use. 

Sale of real estate decreed provisionally without 
waiting tljp account of the personal estate previously 
applicable. Curtis v. Price, 12 V'es. .195. Heal 
F.STATE, Sai.k of ; Pti. Master’s Report. 

Kxecutor diiectcd by will, not to derive any advan- 
tage from keeping money in his hands without account- 
ing for legal interest, and to accumulate for the 
cesiuique trust, infants. Decree, directing a compu- 
tation of interest at 5 per cent, oil all sums received by 
him, while in his hands ; ” and that the master do in 
such computation make half yearly rests.” The ob- 
ject of that decree is to charge compound interest, and 
the decree, though perliaps going further than usual, 
was held, under the circumstances, properly executed 
by a computation of interest upon each receipt, from 
the day it was received ; the balance of receipts witli 
the interest so calculated, and payments being struck 
at the end of the half year, and that balance is com- 
posed of principal and interest, being carried forward 
as an item in the account, producing interest. J2a- 
phael v. Boehm, 11 Yes. 92. Affird. 13 Ves. 407. 
KxECUjTou ; Account; Annual Rests. 

It is not now the practice in chancery to insert 
direction in decree, that master is at liberty to exa- 
•miiie witnesses, hut master may certify that a com- 
mission is necessary, which then issues of course. 
&tndford v. Biddulph, 9 Ves. 36. Pr. Commis- 
sion TO Kxamine Witnesses; Pb, Examination 
IN Master's Office. 

The decrees in the cxcherpicr always ei^ress, that 
die officer is to be armed with a commission to exa- 
mine witnesses, and power to direct the same to the 
country ; so formerly in chanceiy. Parkinson v. In- 
gram, 3 Ves. 607. Pn. Examination of Wit- 
nesses. 

Interest computed on various sums reported due, 
and also on all arrears of interest (on other sums) 
and on costs. Bickham v. Cross, Yti. 471. S. P. 
Neal V, Att. Gen., Mos. 246. Interest. 

As to the rate of interest undsff decree, which 
fluctuated in Lord llardwicke’s dmersecording to the 
nature of the fund, but' which is now generally 4 per 
cent. See Derton v. Shellard, 2 Ves. 239. Id. 

Where bill is filed to set aside a conveyance for 
fraud, imposition, and want of con^eration, and for 
other relief, and the court dismisses the bill, so &r as 
relates to the conveyance, bat gives plaintiff liberty to 
proceed at law as to the other matters ; and in the 
mean time retains liie bill as to those matters, if the 
plaintiff neglects to proceed at law within a reasonable 
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time, and sufibrs his bill to be absolutely dismissed 
from such ncgl^, ho cannot afterwjsids complain of 
decree by way of *appcaU Rntheram v* Broicn, 8 Bro. 
P. C. 297* «iPk. Ap^eai*; Laches. 

The words ** all jittiii allowances” in a decree for an 
account, do., not empower the master to allow for im- 
provements,' unless the decree particulaily mentions 
them, wMch is never the case, without the party makes 
proof of JlliQiie some. Knowles v. Spence, Mos. 

225. Pit. Acco^b^ BEFORE Master. 

3. General Tlffect of* 

After a decree in one of two suits, commenced in 
the name of an infant, it is not usual to refer it to the 
master, to inquire which suit is most beneficial. 
Taulorv* Oldhum, IJac. 527. Infant; Pn. Rev. 
TO Master. 

^kegatees are not precluded from claim by non- 
appearance, pursuant to advertisement to come in 
under decree, or to be excluded from benefit of it. 
Ano7u 9 Price, 210. Legatees ; Pn. Advertise- 
ment TO Appear. 

Purchaser under dccice, hound to see directions of 
decree observed. Colclough v. Sterum, 2 Bligh, 131. 
Vendor and Purchaser; Api-mcation of Pun- 
C1IA8F. Money. 

Lands in strict settlement, vith powrr^iu grant 
leases, being subject to prior i iiubrances, are by 
decree in a suit instituted by incumbrances directed to 
be sold, subject to charges prior to deed of settlement. 
Pending suit tenant for life under settlement, grants 
leases not authorized by |)Owcr, and raises money uj)on 
annuities for his life, which he charges upon t* inlands, 
and they are sold subject to those charges : held, (rc- 
veising decree in court below, on suit by remainder- 
man in tail), that the sale subject to charges not war- 
ranted by decree, is void. Id, ih, Sai.e, fend. 

J.ITE. 

'i'rustees for creditors after di'Ciee for execution of 
trusts, restrained from proceeding in a suit in court of 
chancery in Ireland, having same objects. Harrison 
V. Gurnep, 2 J.& Sv.5fi3. Irei.ano. 

A dcci^ for redemption and general account, &c. 
having been made in the original and revived causes 
in favour of the supposed devisee, it cannot be re- 
stricted in the supplcmeiital suit to an account to be 
taken as lietween the executors and mortgagees'^* &c. 
to the time of the death of the devisor, dismissing the 
bill as it regards the interest of the devisee ; for the 
devisee is a necessary party to the account. Rylands 
V. Latouche, 2 Bligh, 567. Devisee ; Pi . Party ; 
Account. 

Decree for tithes declared to he without prejudice to 
the right, where the party appears to have failed in 
establishing a modus by mismanaging the suit. Lake 
V. Skinner, 1 Jac. & VV. 9. Mismanagement 
OP Suit. 

Decree in former suit cannot l»c pleaded to bill, for 
tithes of any subsequent year. Minor Canons of Si. 
PauCs V. Crickett, Wightw, 30. Pr.. Plea. 

Decree upon the answer, admitting a contract and a 
letter, offering to eell at a valuation, for a conv^ance, 
on payment of the purchase money into the bank ; the 
plaintifF, on a ^rtainday ; in default of payment by the 
bill to be dismissed, with costs. No binding contract 
until payment. The estate therefore did not pass by 
a previous devise, but descended to the heir. Gas- 
earth y*Lowther, 12 Ves. 107. Will, C. of, what 
Passes ; Condition, Precedent ; Contract to 
Purchase. ^ ■■ ’■ ; 

ACtm an account taken under a decree, a party 
sh^l not be allowed to ovcrhawl the account, by 
bringing an action at law on the same subject-matter. 
Bell V; 0*Biillp,' 2 Sch« & L. M30. Account, 
Opening. 


In such a caM, the defendant at law ought not to 
appear ta^be ^tion, but ought to |p)ply to this court 
from attachmm ; but having suflered the .action to 
proceed, and then filed 4his bill, the defendaUt'at law 
was held liable to the Wts of the action. .The pro- 
ceedings in this catito were stayed, with Kbor^ for all 
partied to apply in the originalcausc. Id. ib. . 

A decree taken exffdrte, is tatin at the pe^ of tW 
party obtaining it, end is the act not of the cour|ii but 
of the party conceiving what the Judf^ent of tile 
court would be, if the other pitiy had appealed* 
Carew v. Johnston. 2 Scho. & L. 300. 

After decn:c, the bill cannot be dismisaed by opn« 
sent, but an nrrangeinunt for disposing Of iho fund in . 
court, may have effect by consent on farther direction. 
hashleif V. Hogg, 11 Ves. 602. Pr. BiliV Dis-^ 

MISSAL OF. '* 

Afu-r decree, suit may be revived by defendsM, or 
by Iris representatives, if dead. WHliams v. Caokt,' 
10 V^cs. 406. Party Defendant; AratemENT 5c 
Revivor. 

A decree in equity for a sum certain, is equal to a 
judgment at law, and shall be paid pari pam there- ' 
with ; but if the •'Io''iee be for an account, it is only 
equal to a judgmo:jt yiiod cominiM, till tho account 
bt‘ suited. Searle v. Lane, 2 Frccm. 104. Admi- 
nistration OF Assets. 

After a decree, for a .spcciBc performance of an 
agreement for a lease, and the lease had been executed 
in pursuance of such decree, the plaintiff brought an 
action at law to recover from defendant damages for 
the delay in the performance of that agreement. ^ Al- 
though the defendant would have been clearly entitled 
to an injunction in a new suit, yet the decree having 
been wholly executed, the court cannot make such an 
erder in the original cause. Fdrd Compton, 1 Co]C» 
296. Pr. Injunction. 

Plaintiff cannot move to dismiss bill after decree. 
Gariside v. hheriviHid, Dick. 612. 

Bill by ci editors in the court of cxchcrjuer, and de- 
cree ; other creditors b'ought a bill in chancery for 
the same purpose, and the , court decreed the account, 
Ac. saying that the decree* in .the exchequer was not 
complete. Copsgarne v. Jones, Ambl* 613. Juris- 
diction ; Creditors' Suit. 

W here a feme covert was entitled to onc-sixth of 
the re^ iduc of a testator’s estate, upon a bill filed by 
another residuary legatee, to which she and her hus- 
band were defendants, a decree was made for a sale 
of the estate and payment : held, that her share vested 
*absolutely in hermusband by the decree ; and though 
the defendants were creditors of the wife, yet that toe 
court would interpose to take the money out of their 
bands. Forbes v. Phipps, 1 Eden, 503. Husband 
5c Wife; CiiObE in Action; IIedcction into^ 
Possession. ■ \ 

After a decree in a mse, another original bilP^ 
cannot be brought between the same parties, and fet '^" 
the same matters. IVortley v. Birkhead, 2 Ves. 371«>c 
3Atk. 809. \ 

A decreo'^having been made for a geneM account,- ^ 
and payment of the balance against a party who dies ; 
and his personal representative having delivered certain 
goods, part of the effects, to her own tolicitor to be de- 
livered over, she is not answerable in tlie event of his 
being robbed of them. Tender of the goods not in- 
cumbent on her ; she would not have been answerable, < 
if they had remained in her own possession till the 
accident. Jones v. Lewis, 2 Ves. 24^* Exons. 
Liabiuty of. 

Decree not equal to judgment to affect lands, though 
it is in course of administratlM; AUUy v. PowU,- 
i Ves. 496. 

Decree in a former cause between the same parties 
rea4 es evidence, though not conclusive. So mso of 
depositions in a cause which had settled the rights of 



BAO JOfxrsh tp account. 


-r.r~ ^ -~.^ for pcrfoirffincc of busts. 
.TmlUvi^ Cmp.. »V«s. 89. , % Evid.; 
“ •* FORMER Cause. ; 

3 ijnod compiUef makes no vana^S as to an 
j for before a final decree^ he confess a 
WWnlt. It docs not at all alter the nature of the 
V fdpihuid. Smith V. Exiles,-^ Atk. 386. ^ * 

- - Decree qiimi roiupMet does not pass in remjudiea- 
tarn till the final decree. S, C. lb. 

No slresS' is to be laid on the words, that each party 
do pay in a deenje compuMt; till the account be 
taken It is impossible to pronounce wliich will Ijc the 
' debtor or creditor. Jb. 

Smnhle that defendant after decree, licfure execution . 
may, by alienation, prevent se(|UCStration. Cook v. 
^'Ciwk, 2 Com. 712. rii. Sequ^si ration ; Aliena- 
tion r£VJ). LIT. 

In a hill for tithes in the exchequer, (he couit de- 
crees payment of tithes to the lime of the filing the 
bill, blit in chancery to the time of the decree. Carle- 
ton V. Bnfrhticellf 2 P. W. 4(i3. Account. 

A decree was made in the court of excliLM|ncr against 
tenant for lifei to hinder him from committing waste, 
which decree was founded on a deed of Kcttleinent ; 
and upon a bill now brought to sot that deed aside, 
the defendant pleaded tlm decree in the cxcffeqncr. 
which was overruled. Win" v. Tl’ing, 9 Mod. 109. 

I'l.. 1*LEA, 

A cause may be n^ferred for irregularity in the set- 
ting down after a decree. Page v. Page, Mos. 44. 
Pn. Reference voRliuiECULAitn Y insetting down 
Cause for Hearing. 

The portion of a luualic was ordered to be paid to 
the master, and the husbaiul was to have it on making 
a settlement. He made no settlement, but assigned it 
to his creditors, and died without issue : then the wife 
died. Deerci'd tlic creditors of the hitsliaml have this 
portion. Nightingale v, Locknunif Mos. '‘Ztii. Kitv-g. 
148. Husn«6c Wife, Sktii.emi.nt rvCouutj Hush. 
St Wife, Chose in Action. 

A decree in clianccry against an eveyutor, prcfiirred 
to a judgment at law against liini, being prior in time. 
Joseph V. Proc. Chan. 79. Kxoii. ; Judgaient ; 
PlUORlTY of SeCURI 11 . 

Upon a decree for payment of money after a wiit of 
execution, and an atlaehmcut returned, court refuses to 
give leave todefeuilanl to he examined, unless he gives 
securily to abide the decree. Itoper v. Iloper, 2 Vern, 
91. Pn, CoNTFMi’T ; Pu. of Dei enuant on 

1 nterrogatouies. 

A decree in equity is like a judghient for debt or* 
damages at common law. Nanneif v. iMnrtin, 1 ('. 11. | 
233. Bishoji v. Gadjrep, Free. (Mi. 179. 

A dccipe in chancery is as cflectual to charge the 
as an^iexeeution at law. Eliuml v. Warnu, 

The plaintifi^ cannot n£ve to dismiss his bill after 
decree. duilbertY. Uaules, 2 Free. 158, 1 C. C. 40. 
Pr. Bill DisMlhsAL. 

Escape lieW j^t ^inst the warden of the Fleet fur 
escape of oiie iif Execution for breach of a decree. A non . 

2 Frccni. 146. Jurisdict. ; Pic. Ofiiceics of 
Cot' IIT. 


4. To account. 

Executor or administrator, after suit for account, 
may pay simple or specialty debts. Maltby v. Russell, 
2 S. &, S. 227. Exon. Payment uy. 

Creditor proceeding at law againgst executor, after 
decree to account, aUowed his costs, at law previous 
tbb;^ticc of decree i hut not those of motion to restrain 
their pruoccedings. Aiw/i, 2 S. & S. 424. Pu.Cae- 
Interest ^Iuit ; Costs. 

the decree fofor account, oi for actual i>aymeat of l^cy. 


due to wtH,' oh suit, in joint nam^ t>f 

wife, is not a. auiKcieqfc reduction 1^ possession to 

bar wife’s right of survivorship. Aimns w'. Lawnder, 

1 1 M*Clel. & Y. 41. HusbI & Wlff£« Ciiqse in Ac- 

TJON, i ..y'V 

■ Injunction to stay proceedings' at law Fiias grantcil, 
a decree of reference to take aii accouh^lUving been 
obtained on a creditor’s bill, against ;ixoeuM before 
ac:tion brought ; but defendant notjAyinj^^ticc of 
decree, or of this application, itVs^ordw^^liat all 
his costs should be first pai(I.\,^‘^af^ii V. U'i/so//, 
11 Pi ice, 96. Pii. Jnjunc. lo stay Faooeedings 
AT Eaw ; Pii. Notice ; l*ri. Costs. , 

Creditor proceeding against executor at law. after 
notice of decree to account, is so far committing con- 
tempt, that upon application for injunction, court will 
refuse him costs of fuiilicr proceedings at law, and 
costs of application. Ciiyre v. fiowyert 3 Mad. 456. 
Dian'oii ix (JiiED. ; Pii. ('omkmpt. ^ 

After a decicc to account, an injunction granted, 
on the application of the defendant, to restrain tiic 
plaintifF from proceeding at law in an action com- 
ineneed by him pcmling tlie suit in equity. Wilson v. 
Wcnlherhead, 2 Mer. 106. Injunc. against l*iio- 

CEKDINGS AT LaW. 

Injunction after a diicrcc to account, to restrain a 
creditor fiom proceeding at law upon a verdict, which 
would entitle him to a judgment de bonis jiropriis 
a.gninst an executor, refused, in cases where the in- 
junction is granted, it may he obtained on the appli- 
cation of the plalutifl'in equity, as well as of the exe- 
cutor, See note. Permcett v. SoiUherby, 2 Mer, 
480. Injunc. aoatnst Piiocf.edincs at Law ; lix- 

EA’l'TOK. 

l')xecutors having personal estate of the testator, 
given to tlieni by the will, upon trust to lay out upon 
good and sutHcieiit security, for an infant, to be paid 
on his coming of age, after a decree to account, and 
after notice by the next friend of the infant plaiutiil', 
lending a part of such personal estate upon mortgage ; 
ordered to pay the same into eourt ; but the motion 
asking, in the alternative, that the executors might 
be ordeied to replace the amount by so much stock as 
tire same would have purchased at the time of invest- 
numt, was to that extent refused. I I'WdowwiH v. Duck, 

2 Mer. 494, Exons., Liad. of. 

Under a decree, for account of proceeds of a joint 
adveqturc, on hill by one parly on behalf of himself 
and the others, and impiiry who are concerned with 
the plaintiff, the master having by advertisement as 
usual, declared tliose who should not come, ex- 
cluded, reported several persons who had not come 
in to claim cutillcd to shares, fuilhcr advertisements 
directed ; but payment into court of those shares re- 
fused, and the decree, not to be executed, as to those 
who should not come in. Good v. Blewitt, 19 \^es. 
336. Pn. J*aymext into Court; I*ii. Master’s 
Uefort. 

On abatement by bankruptcy of defendant, an exe- 
cutor, after decree to account, supplemental bill in 
nature of revivor, is necessary. lUimll v. Sharp, 
IW.St B. 500, Ex JIT. tor; Pl. .Supplemental 
Bill; P«. Aratement & Uevivor. 

Statute of limitations cannot be pleaded in bar to a 
bill of revivor, after decree to accounU. Egremont v. 
Hamilton, 1 Ball & B. 531. . Limit., Stat. of; 
Bill OF Revivor ; Pl. Plea of Stat. of Limit. 

Injunction granted $gaiiist an action commenced by 
plaintiff, while proceerriiig under a decree to account for 
the same matter ; it being a contempt to proceed at 
law, after the subject of the cause had been attached 
intlburt. Ulocherv, Reed, 1 Ball&B. 318. Injunc* 
TO stay Pkogeepinos at Law. 

Upon further directions, undei4hc usual decree for 
an account against an adininistratrix, an inquiry as to 
balaudBS 'in her bauds from time te. time, with a com- 
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mutation of interest thcim, prayed by j^dtion upon 
affidavits of luir! conduct, before tfie idastcr. by attempt 
ing' to support her diKharge by forj^ry, &c.. ws^f 
gimtedf ' Fai^HL^ Price, 14Ves. SOi. 

The examination' 'of an cxecu^r/undcr the usual 
decree for^n account,* ought to contain an interroga- 
; tory, whedmr-lie isindebt^ to the restator, the debt 
from ^m^lf ^ing assets ; liberty was therefore given, 
of co-defenihints, legatees, without 



ICxECuiOR ; Pii, Examination or 1 'autv DtircNii- 


AWT, 

A final decree upon a sum ascertained, is equal to 
a judgment; but a mere decree for an account of 
plaintiff’s demand, and of the personal estate come 
to the hands of defendant witli mere direction for pay- 
ment out of the result of that account, does not pre- 
vent the executor paying a judgment. Pei r it v. 
P/ii/ips, 10 Yes. 33. Exon. 

If a creditor coming in under a decree, requires 
relief, which cannot be had by re-bearing the original 
cause, he ought to file a cross-bill. f.tittmvlip v. /w/. 
Ihimnnit, I Sell. & L. 149. Di isrou A (’hko. ; I'lt. 
Cross-JIii.l. 

Administratrix not allowed for d - ts oai ' iTrev a 
decree to account, but shall :a.i'id in ine imiv- of the 
creditors paid. J ones v. Juke:,, \es. J.617. An- 

AlORS. 

A decree for an account may lie made, without de- 
claring the will well proved, where one of the witnes- 
ses is abroad. Fitzlirrhert v. Fitzhvrheil, 4 lire. C. 
C.‘231. 


Where a bill has been filed, and a decree, made for 
an account, and a creditor comes liufoie the master, 
but afterwaixfs biings an action, the court will enjoin. 
Put where the defendant has nut applied in the first 
instance, it shall be without costs, ilardca^tle v. 
Ckrttle, id. Iti3. I.sjunc. A(i.MN.vr Phockkuixo .\t 
l.iAw; Co.vjs. 

A ilefendant after u decree to account, though called 
an actor in the suit, yet is not prevented bccoining 
plainlitfin another suit for the same matter, ilny/cv 
V. Kthcards, 3 Swan. 703. 

After a general decrt*c against an executor to ac- 
count, !kc., a creditor shall be restrained by injunction 
from proceeding at law, not slaying cxec:utiQii. but 
from going to trial. Conte v, Friter, 2 Cox, 201. 
S. C. 3 Bro. C. C. 23. Injunc. to stay Puockeh- 
iNGs AT Law. 

Wiicre single creditor files a bill for the ' i\mcnt of 
bis own debt only, the court docs not direct u general 
account of the testator’s debts, but only an account of 
the pemonal estate, and that paiticular debt which is 
ordered to be paid in a course of administration. Au, 
Gen, V. Conithwaite, 2 (’ox, 44. Druiok c't Cued. 

Under a decree for an account, and applying per- 
sonal »tate in payment of debts and funeral ex])ericcs, 
and directing the clear surplus to be paid over, mak- 
ing to tlie parties all just allowances, the master ought 
to allow payment in discharge of legacies, Nightin- 
frale y, iMwson, :\ Cox, 23. Pr. Account bki-oiie 
Master. 

^ A third mortgajgee cannot take in a prior security, to 
displace a second mortgagee, after a decree to account, 
ana before the master has made his report. Wartley 
V. Birkhead, 3 Atk. 81 1. Seeds; whcie a third mort- 
gagee buys in the first mortgage, pendente Lite, itu- 
binhon v. Davidion, 1 Bro. C. C. 63. Mortgage ^ 
Tacking Securities ; Lis Pendens.' 

Injunction against creditors suing at law fdtef a 
decree to account.,.^ Martin v. Martin, 1 Yes. 211. 
Injunc. 

In decrees against a mortgagee oir'l b'lH for r^emp- 
(ion, or against an executor to account, it is the course 

VOL. 11. 
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if thff,^ 
subscqUtf 
into the 


witlmUt ragde dMds > and yet 
to accou^receyjip aij^^sions 
jfjo the decree. |liey niust brin||^(fiUutus 

oUQt before' the master. BufstrodF^Brad- 

f«/, 3 Ajfll#682^ 

ILafter a decree to account, an executor or admi— 

.1 -M. 


nistrntor does not reyive'withjjA six yetu's, 
within the statute of limitations Hoi Ungsl 


I P. W. 742. 

St AT. «K. 


. ts abt 

Cim, 


ABATEiUENr Se R^v^ob ; Liaiit. 


After a dc(‘rce (0 account, and abatement 6f the 
suit by the defendant’s death, his representative may 
revive. Kent v. Kent, Chan. 197. Pu. AaStTE’- 

MENT ft UkvIVDU. 


After creditors have joined in a bill, and obtain^ 
a decree for payment of their debts out of legal add 
eipiitable assets, none of them shall be (lermittcd lu , 
obtain a preference of the others, by obtaining ' judg- 
ment against the executors. Shqipard v. Kent, 2 VciH* 
436. Pie. Chan. 190. S.(’. 


Where there is a dccn'c for a mutual account, 
plaintiff on his own bill may be decreed to pay the ^ 
balance of the ac.e,ount. Slourll v. Ctde, 2 V^ern. 2f)7. 
For the defendant in case of alialeinent, may revive, 
ir 'q his death, his repre.wntativc. S.(!. /i/. 219. 
iifwi V. Kent, Prcc. (!h. 197. l*ii, AhatementA 

lll'VTVOU. 


Administrator, diinmle minorihite, obtains a dct'Tee 
to account, the infant marries, and a new' adniinis- ^ 
tintion, during her minority, is granted to the husband. 
Coke V. Hodges , I Ycrn. 26. Admou. dihian. 
Minoii.; Aiia'ikment. 


6. For ndnihiistrotion and diitrihntioit of rj/ertu, 


See also I’li. Cukditou’s Suit. 


Til a creditor’s suit for administering the. assets of ' 
B, a joint creditor of A and B was perinitled to prove; 

A having become bankrupt, ami it apjieariiig that 
there were no joint assets of A and B. Cowell v. 
•NiTcc.s, 2 Ru.ss. 191. Ukutok iSc CitKD. ; Pr. Prooe ' 

UNDKU UEeliEK. 

In .t suit for the adiiiinistralion of a testator’s as- 
sets, after the decree on further directions had sanc- 
tioned p.iynients made by the executor in discharge of 
lcga(!ic.s, and had directed the fund in couit to lie ap- 
» portioned among the other legatees, ii creditor ob- 
tained permission to prove his debt ; the master subse- 
quently rcjiortcd a debt to be due to liiin ; hut. in the 
I mean time, the fund had been apportioned, and part . 
oMt had Ireeti paid over, while the remainder ^ 
been car ried to the uccoujat of particular. legaie«|f 
Held, that the creditor entitled (o receive out or^-. 
the liumU of the legatees! remaining in court, nql*"-,' 
the svhulu of the debt, but only a pait of it, bearing.^, 
the same proportion to the whole as tho legacies given 
to those legatees bore to the whola ampa|it;of the 
gacir's given by the will. ’ GWenjiie yi AUtiander, 

3 Russ* 130* 

Administrator may retain his debt, though decree 
has been made for administration of assets in suit by 
other creditors, and though assets out of which he 
seeks to retain caincto his hands since decree. Maun 
V. Bartow, 1 S. & S! 688. . Exors. fic Aomors. ; 
lliGiiT TO retain. 

Legacy assigned under certain trusts i trustee^ noi- 
withstonding notice of former deprec fol^ administra-' 
don of asseU, files bill for paynim of legacy. Court 
refused legacy (o be assigned to hiM.' he having acted 
imprudently, or to give him costs. And executors re- 
fused^- costs; because they shoidd have moved to stay 
proemings. instead of anjniirariifi|r trustees’ bill. Park- 
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wood V. Maddison, 1 S. 4 S. 23!^ Trustee : Costs ; 
ExEcuT55[n.s.i: . ’ . , , 

■Aftsrmree for administration of assets in amicable 
6U(l, ‘-«^ltor liavinir filed another bill praying: usual 
acemhits, if which had been directed by fo^r decree) 
c also to have assets marshalled, (which wa^ not 
pilyed^for or decreed iji hist suit)i court made decree 
in second suit, dirretihg usual accounts and assets to 
be mai’shallcd. with liberty to master to use accounts 
taken under former decree. Pott Vm Gallinit 1 S. & 
S. 206. 

If the second suit had been merely for same object 
as the first, the decree in the first suit would have 
been a bar to it, and the court, on motion before an- 
^swor, would have ord^d all proceedings in it to lie 
^stayed, id. ih. ^ 

When, under order made in creditor’s suit, leave is 
given to file supplemental bill by creditor, not party 
to original suit, on behalf of himself and other crcili- 
tors, to have benefit of decree iiv that suit, plaintiff is 
cntitlerl to the same decree, to have benefit of former 
proceedings, as rejucsciitatives of the original plain- 
tiffs would have been entitled on bill of revivor. 
floultlitck V. Man/. JJanegall, 1 S. i*t S. 491. Bill 
OF Rkvivor ; Bill of Si!im*i.e.m£nt. ^ 

After a decree for administration of a testator’s 
estate in England and Ireland, an iucuni1»raneer upon 
the Irish estate having conic in and proved his debt, 
restrained from proceeding in a creditor’s suit insti- 
tuted by him in the court of cliancciy in Ireland, re- 
ceiving the costs up to the time of bis liaving notice 
of the decree, amd paying the costs of the application. 
Beauchamp v. Man/. Jlunilept I Jac. 5*16. 

After a decree for the administration of a trust, the 
court will stay piticecdings in a second suit for the 
same objects, but not if the secoiul suit lias a further 
purpose, as removing the trustees for default. Jason 
v« Tup ^ ood , 6 Mad. 374. 

After decree for administration of ns-'^cts, executors 
pleaded false pica to action brought against him by 
emditors of testator, in order to have an opportunity 
of Qpplyii^ for injunction to restrain action, court 
granted injunction, and held cioditor not entitled to 
judgment against executor, dc honis proprih, Ftcldcn 
V. FieUieiif 1 S. & S. 255. Jnjunt, ; Kxoic. ; Pr.. 
Fat.sf. Plea. 

Where creditors are procre<ling at law after a de- 
cree, the executor should move to rcstiaiii them, or lie 
tuny lie rc^ponsiliie. Clm he El. Ormonde, 1 Jac. 

122. Kxons., Dutifs OK. * 

Creditors obtaining judgment against the executor 
after notice of a decree, and buying in the testator’s 
proj^ierty;^ would be obliged to restore it ; scmble. 
Idt th. 

■^^Aflter a decr^ for the a^inistration of a testator’s 
• estate, creditors suing at resliainud, on the appli- 
cation of a legatee. Id , ib, Lloatke ; Injunc. to 
STAY Pnocs. at^Law. 

A legatee agreeing, after a decree for the adminis- 
tration of estate obtained in chancery by another 
legatee, to'^stop proceedings in a suit previously insti- 
tuted by him in the exchetpicr, allowed his costs up to 
the time of his having notuxi of the decree. Jackstm 
V. J.eaf, I Jac. & W. 229. Pu. (!osts ; J.egatfe. 
Whether, after a decree for administration of assets, 
-* a legatee will be restrained, on motion, from suing for 
his legacy, quare? LL ib, Pn. Staying Procs. ; 
I’ll. Motion. 

Whether, on a bill filed for the aflministration of 
assets, the court will restrain the legal proceedings of 
a creditor who bad ptevioualy obtained a right of exe- 
cution against the personal representative, q^uetre? 
Dreirni v. Thaeher, 3 Swan. 529. Pn. Injunc. to 
^'STAY Procs. * e 

‘j, ' No injunction, after a decree for the administration 


JyEJfl V. ' for administration^ ^•c. 

% 

of assets, without infoimation of their ^te. Idi 
646. Ih, 

If the order ibr an injunction on uyment of casts 
of action is in the usual form of ttjfmctioBS'Oftef de- 
cree for aiiministratiOD, it will be improper, if the 
parties entitled to injunction having to phy costs as a 
preliminaiy, might, from the situation or ^eestate, be 
unable to obtain it in time. Id, 541J^ 

Form OF. 

To an action by a creditor, the Mcmt -^eadcd 
9ton assumpsit, a set off, and a jdmd mtntiwsfravil 
prater, and the vei(li(*t was against hirfi oh' all these 
picas. A decree for administration of the estate hav- 
ing Ijoon pronounced {lending the action, an injunction 
w'as granted against the creditor, on payment of his 
co.sts at law. Lord v. Wormteighton, 1 Jac. 148. 

IxJUNC^. TO STAY pROCS. AT LaW. 

Creditor having been restrained from proceeding at 
law, on account of decree obtained, allowed to prose- 
cute such wlierc pr(x:ecding on decree delay^ for 
some years. Vouell v. Wallwivrth, 2 Mad. 183. 
Length op Time; Creditor’s Suit. 

{'reditor allowed, on motion, to prove his debt 
under decree in cieditor’s suit, though money appor- 
tioned atid transrerred to accountant-general, on pay- 
ment of costs of motion, and of re-a]){M)rtioning funds. 
Aiigell V. iiaddou, I Mad. 529. Chetiitoii’s Suit. 

A jiidpfTncut creditor not deprived of his lien on the 
estate in the hands of a purchaser under a decree, by 
not proving his debt before the master, in pursuance 
of ailvcrtiscmcnt.s for that {lurposc, his legal right to 
enforce payment of the judgment not being in the 
least nilected by the decree. Banett v. Blnke, 2 Ball 
& B. 354. Lif.n; Judgment Creditor. 

The only ineonvenienee to a judgment creditor not 
proving before the master under a decree, is, that he 
loses the iM'iiofit of having his debt discharged out of 
the prinlucc of the sale under the decree. Id, 
357. 

After a distribution of assets under a decree ascer- 
taining rights of legatees, advertisements for all per- 
sons interested to prove their claims before the master 
being pieviously {lublishcd, a bill by a legatee against 
the re]iresenlativc of the executor dismissed. Fan'eU 
v. Smith, 2 Ball St B. 337. 

Eiiuct of a decree against administrator, entitling 
him to an injunction agiiiiist the suit of a creditor, 
({ualified by requiring an account of the assets cither 
by the answer or nlfidavit. Oilpin’v. Td. Southamp- 
ton, 18 Ves. 469. Admon. ; Account. 

When a decree has been obtained by a creditor on 
behalf of himself and other creditors, a prior creditor, 
who lins obtained judgment, at law in ejectment, 
groundeil on an eiegit, shall not be allowt'd to get 
into possession. Sumner v. Kelli/, 2 Scho. &c L. 398. 
Judgment Cred. 

A decree against an executor is in nature of a 
judgment at law ; after that, he may, on motion, 
witliout filing a bill for an injunction, restrain a cre- 
ditor suing at law. 'J'hc executor must pay the costs 
till notice of the ilccree, but not alter notice ; and ho 
must make an affidavit as to the funds in his hands, 
Barton v. Douglas, 8 Vcs. 520. Costs; Injunc. to 
STAY Procs. at Law. 

Decree for execution of trust to pay debts mado 
against one trustee only, the other dSbndant not ap- 
pearing, though proc^ of seque^ration had issued 
against him. DowiiSiv, Thoituu,! Ves. 206. Pr. 
Skoi'estratton. 

’J'liere being a decree for payment of debts, 4c., on 
die suit of the trustees, though the parties have not 
proceeded un^r that decree, tl creditor restrained by 
injunction, by bill filed for the.purpose, from pro- 
ceding at law amnst the executor. Brotdts v. 
tmlds, ,1 Bro. C. C. 183. S. C; 2 Dick. 603. In- 

JVNC. AGAINST FrOCS. AT LaW. 



Decree, PRAGTICl^f X^XIV; who bound by. 9S3 


The ‘ generaia direction .,U'. a tc apply the 

assets in a cotjvsc of administration^ applies to equit- 
able as ‘well ai:' legal Assets. Hartwell v. C/iiiters, 
Ambl. a09. - 

After decree for satisfaction of creditors, the court 
will enjoini-aingle creditor from proceeding at law for 
debt. , V. Clay, Didk. 393« Id. Kenyon v. 

668 . . 

De^BA^or'fiale: directions are to pay creditors 
whol#^^Hmdijk according to nature and priority. 
KoWy. 151. 

Whdii'the representative of an intestate is seeking 
to givepreference by confessing judgments, the court 
will give the plaintiff leave to proceed at law to re- 
cover judgment with a cessel nveutio, and in the 
court of equiQ^ for a discovery and account of assets. 
Barker v. Dumarestfue, 2 Atk. 119. 

Where creditor after decree (in obedience of which 
executor pays away assets) obtains judgment to which 
decree is not pleadable, equity will relieve executor. 
Bank of England v. Morice, 2 llro. P. C. 465. Af- 
firming S. C. Forres. 218. JuuciMKNT ats. Cre- 
DTTOli; F.xoe. 

Jf a bill be brought by a simple contract creditor, 
on behalf of himself and the rest of the creditors of 
J. to be paid their debts, and there is a dcr::!C that 
the plaintiff and the rest of the crc' ’ tor*' si M j-.»me 
liefore the master, and prove ti>cir debts It^Tu* credi- 
tors coming in under the decree hall bo paid no more 
than a proportion with the ^'.luplc contract creditors. 
C(tt’ic<Me.3 P.W. 343. 

Also, if a bond creditor lies by until the executor 
has paid away all the assets under the decree, he 
shall, it seems, be bound In take ])ro rata with the 
simple contract creditors. Id. ib. 

'i'he priority of creditors, by decree over subsequent 
judgment creditors, established. Morrica v. Bank if 
England, 3 Swan. 573. Puioiiitv ok Sw;uiinv. 

Creditors under successive decrees arc entitled to 
payment according to their priorities. Abbis v. Winter, 
3 Swan. 578. Id, 

In a creditor's suit against the administrators, and 
account decreed, the master reported that ilefendant 
had assets sufficient to satisfy plaintiff's demand, costs 
were decreed generally against the administrators. 
Davy v. Seys, IVlos. 204. Pn. Costs ; Pu. Mas- 
ter's Kevort of Sufficiency of Assets. 


6. Of Jareclosure or redemption if mortgages, , 

See also Mortgage, V. VI. 

On bill of foreclosure an orrler being obtained for 
enlarging time for payment of principal money on con- 
dition of interest being paid ; tne defendant neglecting 
to pay the iotei^t, plaintiff obtained the usual decree 
abrolute on motion, as of course. A petition to dis- 
charge this decree as obtained by suiprise was dismissed 
with costs. Jones v. Boberts, 1 M*Clcl. & Y, 567. 
Fraud ; Surprise. 

Dismission^ on default of payment under decree 
upon bill for ledcnretion operates as a foreclosure. 
Bp, WinehesOfit V. Paine, 11 Ves. 199. Pii. Dis- 
missal OF Bill> 

Decree of foreclosure agaiut a tenant for life, the 
teniml in tail being abroad. Iwhwic/e v. Lowe, 1 Cox, 
411. Tenant fou Life, & in Tail. 

On motion l^; mortgagor for further time to redeem, 
and that mortngo should stand as security only for 
what was bona fide advanced, but forfeited as to what 
was won at play. .^Held, that as moitgai^.ui a for- 
mer cause, where tto might have done it, did not insist 
on a redemption, the foreclosures could not ^gularly 
be kqpt open, bat on the whole ciitumidanccs three 


months. were" allowccL F/etfivood v« Jansen, 2 Atk. 
467. 

Upon teire facias taken out on a jiidgmM, defend- 
ant shall insist •only on what he might have dpne at 
the hearing of the orimnal cause. The rute ia eauity 
is the same, with this difference only, that ir ^ anything, 
new have happened since the Imaring, defendant iMy 
avail himself of it, S. C. id. W8. '■ 

The equity of r^emptioii of a mortgage comes to 
a feme covert, aninst whom and her fifesband a bill 
is brought to foreclose ; the feme covert shall lie fore- 
closed absolutely, and shall have< no time to shew 
cause after tlie death of her husband. MalUsmk 
CialUm, 3 P. \V. 352. llusn. & Wife* 

Decree against a mortgagee in possession to rcdecnij 
but before the account taken, a cliurcli becoming voicf,^' 
mortgagee presents : yet on petition ordered to revqfce 
bis presentation. Jory v. (Vr, Prec. Chao. 71. 

PllFSKNTATJlON TO IIeNF.FICF. MoilTOAOE. ' 

An infant having a day to shew cause agairtst a 
decree of foreclosure after ho attained twcnty-oiie. 
attained that age. and loft the kingdom before he was 
served to avoid his creditors ; application to serve 
his clerk in court with the suhpuuia ; Ltl. 'I'hurlow 
thought it must be {icrsonal service, but it being again 
mov.Fl upon strong affidavit, it was granted. Kleork 
V. CUegg, Dick. 764. Pu. Service suusittuteo ; . 
Infant. 


7, honnd by. 

See further Infant, IT. 3. 

In a suit to establish a will, and for the ailminisl ra- 
tion of real and personal assets, if the heir at law of 
the tcsiator be abroad, it seems the court does not, as 
in other (;iLS(>.s, declare the will well proved or csla- 
blisli the same, hut merely directs the trusts of the 
will to l)c carried into execution. Tiumpson'y, Top- 
ham, 1 Y. & J. 556. Heir at Law. 

'I'cnaiit in tail coming into esse before decree is as 
much liound by all complete proceedings as he would 
be after decree. Westmeath v. Westmeath, 3 Mad. 
436. Tenant IN Tail. 

A decree pronounc;cd in 1670 in a suit against the 
trustees of a charity, impropriate rectors, and persons 
interested iu tlie due application of the funds, ^ to 
which tho Attorney-general was not a party, liaving 
directed the trustees, under the indemnity of I lie court, 
to jicrfoim an agreement with the plaintiff in that suit, 
for granting a lease of tithes for 980 years at a fixed 
pecuniary rent, and an exchange of lands, and the 
conveyiinccs having been accordingly exccut^l, and 
rent constantly paid, and the lands enjoyed in • 
confoimity to the decree, ■ an information by tne^^- 
lomey-gcncral, at the p^ition'of the present trust^i, 
against the person claiming under the plaintiff in the 
former suit for an account of ^tithes, not stating the 
decree of 1670, which was set forth ;n the answern 
was dismissed. All. Gen, v. TForrew, ,3 Swan. 29li., 
Information ; Ait. CIen. ; Pl. PautK 

An infant defendant entitled lo amend his answer 
after decree, and going into a new defence ; but in 
order to prevent liim from again having the oppor- 
tunity of availing himself of that privilege, and from 
having a day to shew cause against the second decree, 
he is to be considered as pjaintiff in the further pro- 
ceedings in liic cause, by which he will be as much 
Imund by the decree as if adult. Savage v, Carroll, 
2 Ball &B. 444. Infant. 

Where a decree of. forecl^re has been m^e 
against a tenknt for life of an* equity of redemption 
who afterwards executed the conveyance to a pur- 
chaser under the decree; a remainder-man, whose 
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filing a bill immcfliately on tlie <leath of the tenant 
for life, not bound by the dtxiKwj or sole. Binke v. 
Foitw, 2 B. & B. 574. JMoHT<;Af.K KonECLOSUHK ; 
Tbv% fpr Lifk & Ri'm.-JMa\. 

Pufchaser .of estate charged with debts, pendente 
life by creditors, is bound by decree. Melcn/Je v. 
Fulverto/t, id. 207. Vi no. & ruacii. ; Assion- 

MENT, PENDLNTF. LlTfi. 

Assignee of equity of redemption j^ndiOg suit for 
redemption, is subject to decree. Id. ih. J<2quity oi- 
liRDEMPTioN ; Assignment, peno. Lite. 

A decree made between co-defendants upon evi- 
dence arising from pleadings and proofs between 
plaiotifBi and defendants. Cowri/ v. CauIJieUl, 2 Ball 
tk U, 255. Pl. P.\ni*Y.; Co-DiiFENOANTs. 

A minor is bound by a decree. Li^hihurne v. 
Swift t id. 213. Infant. 

A feme covert is as much bound by a decree as a 
feme sole. Iturke v. Croshie, 1 Bail & B. 502. Ff.3ie 
Covert. 

A decree always guards the rights of persons not 
parties to the suit, for it gives relief on the toriiis that 
such persons be not prejudiced. Shine v. dough, 
id. 447. Pl; Party. 

h'quity will not permit a decree to be made use of 
to evict the interests of persons not parties. aiid»who 
were tacitly protected by it. Fideji v. dough, id. 44H. 
lb. 

Feme covert not entitled to a day to shew cause 
against a decretal order as an infant, hut it is binding 
till reversed, hurke v. Croshie, id. 503. Feme Co- 
vert j Pb. Day to show ('ause. 

.Decree omitting to give an infant six months to 
shew cause against it, is i rroneous. Savnge. v. Car'’ 
roll, id. 551. Infant; Pii. Day to .-now cause. 

A purciiascr, under a decree, is iu)t ullected by ir- 
regularities and defects in the decree by which the 
application of the money may not have been properly 
secured. Cn rtix v . I^rice, 2 Ves. 80. Vem». Pu ncii. 

Subsequent mortga.''oes of ('(piity of redemption are 
bound by decree of forcclusuie. lip. Winvheater v. 
Paine, 11 Ves. 194. Mortgaijk, FonErr-osuiiE ok. 

Infants are Imund by a decree taken by consent, 
altliongh no reference to a master to enquire whether 
it was to their beuefit. W'all v. Bushhp, 1 Bio. C. C. 
484. Infants. 

A debt due by decree, in equity, though but a jier- 
sonal demand, will bind the heir or devisee having 
assets, and such heir or devisee refusing to (lerform 
a decree against him, will he subject to an ntUch- 
inent. Cimher v. lirou'ne, 1 Bidg. P. C. 139. Heir 
AT Law. 

Where sale before luaslcr is directed to take placd 
by decree, a contract for private sale by tiustee.s will 
not be enforced. Raptfunid v. Webb, Lofl't. Od. 
VenI). & PuRcii. ; Trust^; Spec. Perf. 

Bill of foreclosure against .tenant for life and the 
first remainder in tail. The usual decree made, the 
time for redemption being elapsed, tenant in tail .re- 
leased the equity of redcmptimi, so that the decree 
was never mme alisolute : Held, binding on those in 
remainder. Reynoldsonv. Perkins, Amh.^Q4. S.C. 
IDick. 427. Ten. for Life & P.ksi.-iMa.v, 

A decree having been made for sale of an estate, 
and that a trustee should join in the conveyance ; that 
trustee dying, his infant heir bound to execute a con- 
veyance under the slat. 7 Ann. c. 19. Such a decree 
against the ancestor would obviate any doubt as to 
whether his infant heir were or not a trustee within 
the act. flciwkins v. Obeen, 2 Ves. 559. Pn. Hkf. 
TO Masitr as to Infant Triistee ; Infant Trustee. 

An infant is bound by a decree in a cause where 
he is plaiiitilf as much as a person of full age. Gre- 
gory V. Molcsworth, 3 Aik. 826. Infant. 

A decree against the lord of a manor will not bind 
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copyholders in fee or freeholders for lifli, whbfb.the^. 
are not parties. Poak 2 Af^l5*^ » 

In a foreclosure against aQ%faat,..l]^ugh the in* 
faut has six months after he coineft^ age sbojw 
cause, &c. ; yet he cannot raveb intQ the accoarit,^ 
nor even redeem, but only show an err^jn lbo 
cree. Mallark v. Galton, 3 P. W, 3w^^\^iNPANT ; 
Mortgage, Fon£ci.nsiiiiE of. , - W ** 

Decree of court of chancery deten^^njBmatter of 
right, is good evidence of that rjght 
claiming under party .'igaitist whom d8li|^ij^j^jpt»de, 
though at ever so great a distance of HkiiU^ '^'^Bbinugh 
V. Mhichcole, 3 Bro. I*. 595. Evjosl^. \ 

Upon a decree against an infant, ueili^s Caufe, 
within six months after he coines of agC, the infant 
may answer anew. Aapier w. Bffingham, 2 P. W. 
401. S. C. 4 Bro. P. C. 340. Infant. 

Bill to exccu*c articles for the sale of lands against 
the devisee for life, and the infant heir of the vendor. 
Decreed, to be cxecuted^^and that plaintiff should be 
let into possession, and hold against the infant, who 
should convey, when of age, unless cause shewn 
six months after. Sikes v. J Aster, 5 Vin. 541. pl. 28. 
Id. 

A decree for confirming nr avoiding a will, where 
an infant is heir or devisee, is final. IVhitechurch v. 
WhiUchurrh, 9 Mod. 128. Ineant. 

A inort{^igcc of part of estate in Ireland files his 
bill of foreclosure in court of chancery in England, 
and obtains the usual decree. A mortgagee of other 
part of same estate, files bill of foreclosuie in Ireland, 
and on hearing of cause ilesircd that decree of Eng- 
lish chancoiy might be read, lu intent tliat decree in 
Irish chancery might be made agreeable thereto. But 
refused, because presoiil plaintifi’, though defendant 
in former cause, was not brought to hearing in that 
cause, and coiiseipicntly was no parly to that decree. 
Kreruril v. Ashton, 3 Bro. P.('. 561. Pr. Parties. 

A decree against tenant in tail who had agreed to 
sell his estate, ho stands out all process of contempt 
for not obeying it. yet his issue not bound by it. 
Poirell V. Poirell, Prcc. Chan. 278. Issue ; Ten. 
IN Taii.. 

How far tenants of manor, who arc not parties to 
decree against other tenants, shall be bound by it. 
Brown V. Howard, 1 I'kp Ab. 163. 

Tenant in tail sells for a full value, receives the 
money, and covenants to levy a fine, and was after- 
wards decreed to do it, yet dying, (though in prison, 
/or not performing the decree) his issue could not he 
Imund. Pox v. Crane, 2 V'’ern. 306. Ten. in Tail 
& Heai.-Man. 

'I'he defendant having notice of a decree to which 
he was no party, pays money contraiy to that decree. 
Ordered that he should pay the money over again. 
llurrey v. Montague, 1 \ ern. 57. Notice. 

Purchasers, jtendente lite, are bound by the decree. 
Yearely v. Yeuveiy, 3 (J. li. 48. Gadtell v. Hurdin, 
2 Ball & B. 169. Reversioner. 

All original parties to the suit, or those that are 
made parties theicto, or to the decree, of full age, and 
such as claim under them pendente life, are regularly 
bound by the decree. Stnle v. Martin, 1 C. C. 152. 
Id, 

A decree against the lessor, and all Claiming under 
him ; he surrenders to, him in iRVetsion, who was 
held to 1)0 bound by th^;^ccree for so long tinie as the 
lease would liave continued. Chapman y. 'Busow, 
Toth. 61. Id. • r 

A decree for the execution of an agreement to in- 
close a common, parties having an interest in the 
common, but not parties fo the agreement, shall not 
he bound. Thirveton v. Collier, 1 C. C. 48* S. C. 
Afiim. 3 C. R. 13. Nel. 79. Zd., 

A decree by consent of a personal estate binds a 
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purchaser fQft'valuab|$( hoisidcmtion. irvMdAam v. 

■ % 11. W. 2 Frcein. 127. Id. 

* mfantrk plaintiff* in the original cause, and 

defendant in the cross cause, and has six months affer 
he owes qf aTO to shew cause against the decree, he 
majT' 'aiMh^,nis answer, or put in a ucw one, but 
canmM: new bill or amend his former. Amm, 

Most tipWl'In^DT. 

ilarged the time for a defendant to 
show,.ye^MjRer he came of age, why tlie decree 
slioutjrmt^.made absolute till the plaintiffs in the 
first answp^had pul in an answer to a bill of dis> 
c^very hh[ nled against them affer he came of age. 
Trrfum V. Cotton, Mos. 203. Id. 

A decree nisi against an infant is an absolute de- 
cree, and when he comes of age he cannot set it aside 
by original bill, unless for fraud and collusion be- 
tween the plaintiff* and his guardian ; but he may 
amend his answer, and file a bill of discovery to that 
end. Id, 306. Id. 

It is a good cause why a decree should not be 
made absolute against an infant after he comes of age 
that he has put in a new answer. Id. 313. Id. 

R. Ohltiinitifr s^enerallfi, 

A court of equity has disc i tion tt< : its de- 

cree in any manner that suit': '' >> .o.il and substantial 
justice of the case, and in a sun for tithes, if a dofeud- 
ant set up distinct farm moduscs, there may be a sepa- 
rate decree establishing or overruling cacii modus se- 
parately ; and the whole costs may be dccieed acciird- 
ing to the justice of the taise, against c.ieli defendant. 
JltilUy v. 'Hrownhill, 1 M‘Clcl.321. S. C. 13 Price, 
500. JumsiHCTioN. 

If the defendant has a good defence against one of 
the plaintiff's, who held a joint office, thoiigli not 
against the others, the com I cannot make a decree in 
that suit for the plaintiffs. llvnterv, Uichavdson, 
6 iMad. 09. l\\nTNKns. 

If the plaintiff in a suit has, liy the course of the 
court, a right to a decree for an iiceoiint, he does not 
forfeit such a light liy refusing an account which is 
oficred by the defendant or the court at the hcaiin;^. 
ll is the duly of the court to decree an account c.r offi- 
cio ; and if such decree is not made, it is a valid 
ground of appeal, notwithstanding the refusal of the 
plaintilF. APXeill v. Cahill, 2 llligh, 229. Ac- 
count. 

A plaintiff in an interpleading bill having done aI 1«| 
in his power to bring the parties before thn court, may 
obtain a decree, although one of the detc.idants has 
not answered, and is present at the hearing, if ho 
piaviug appeared to the process) has been didy brought 
into contempt for want of answer. Fairbrother v. 
Vrattent, 3 Price, 303. Pr. iNTj-nri.KAOJiR. 

Where defendant ought to have demurred to juris- 
diction, the court will not make a decree. Barker v. 
I)t^, 6 Ves. 686. Sed quare ; for by cross bill that 
objection is waived. Pl. DKMunnEii to Juiiisuic- 

TION. 

A decree ootained without making parties those 
whose rights are affirctcd thereby, is fraudulent and 
void as to fbose parties ; and a purchaser under it, 
with notice of the defect, is not protected by it. Gif- 
fard V. Ihrt, I S^o. L. 386. Pl. Parties. 

A final decree canuot be ma^ upon an interlocutory 
order, without cownt. A llah v. Botrer, 3 Bro. C. C. 
149. pR. Intbri^cutory Oroeh. 

Bay givon to shew cause against decree obtained by 
surarise. Price v. Sof/y, Dick. 21. : 

Decree grounded on two verdicts at law, reversed by 
the house of lords. ' Stribblehill v. Brett, 2 Vem. 445. 
Pre.Ch. 165. S.C. •' 

Decree for fold coiltsc and common of pasture. 
Fietding v. Wren, Cary. 4tf. 


SpdHatioii of mmage articlei made good by de- 
cree. Bates V. Heard, Dick. 4. 

Bond having been cancelled by obligor, lands set- 
tled according to bond by decree. v« Bar- 

rington, id. 5. . .. * 

Deeds destroyed, plaintiff* decreed to enjoy lands, 
&c. Garland V. Badcliffe, 

Same in case of a will destroyed. Hayne v. Hayne, 
id. 18. 

9. Obtaining by Fraud. 

Where the enrolment of a decree is gained Iw. sur- 
prise, the court will vacate it. Stevens v. Guppy, 
1 Turn. & 11. 178. I’n. Dbcree, Knrolment of. 

Mortgagee, resisting the right to redemption, on tho 
ground of a decree of foreclosure collusively obtained, 
decreed to pay so much of the costs as was occasioned 
by his resistance. Ilariry v. Tebbiitl, 1 Jac.fe W. 
197. Costs ; Moutoac’.k. 

A decree in equity is no protection to a purchase 
effected by management of vendor, tenant for life, and 
purchaser himself, to the prejudice of the reniaindcr- 
iiian entitled to tlie inheritance under colour of decree 
in i quity, the remaiiider-iuan though a party to suit 
Ireing an infant at the time. Coldoiigk v. Bolger, 
4 Dow, 62, 

Purchase of estate under decree fraudulently ob- 
tained, set aside after a great lengtli of time. Gorev. 
Slavkjwle, I Dow, 18. Venii. vV Pinini. { 

(Inure, whelhtM* purchaser for valiiahlo considera- 
tion, under decree fraudulently oblaiued, though igno- 
rant of fraud, can protect himself when fraud appcaia 
on face of proceedings 1 Id, 30. Koncti ; & 

PuRcri. 

A decree of foreclosure had on sequestration in 1777, 
in pursuance of 7 Cico. 2. c. 14. against an absent 
urortgagor, known by the plriintiff’to bo iucompetent 
front menial inrherality to conduct his afl'airs, and atl- 
vantage having been taken in the account or tbe state 
of lire defendant, and of his absence, and of bis hav- 
ing nobody to manaf^'o his defence, arid a sale had in 
1780, in pursuance of such decree to the person con- 
ducting the suit, si'.t aside as fraudulent, and an in- 
quiry directed into the circumstances, upon the ground 
of w*'.lcli tire dtjcree arnl former proceedings were im- 
peached on original lull filed in 1785 by the heir of the 
mortgagor. Careio v. Johnston, 2 Schu. 5: L. 280. 
Mohtoaoe, Four cr.osuiitf of. 

A decree, though obtained by fraud, cannot be set 
aside by petition. Mussel y, Morgan, 3Bro.C. C. 
74. Pu. DtiCIlLE, SlUTTNO ASIDE ; Pu. PETITION. 

H seised in fee of lauds, dcmiserl the same in 1696 
to IV a papist, for lives; T died in 1727, when W, 
his eldest ton, also a papist, became seised as special 
occupant ; in 1741 he Gf^veyed all his interest to M, 
in consideration of 5007, ; M died in 1750, Icaviiig 
C, respnndcnt’s wife, his heir at law, and F, who 
obtained administration ; W died in 1751, leaving an 
infant daug[)itcr A, and B his widow, whp entered and 
received the rents. Apjrellaiits intermarried in 1770, 
during the minority of A, who trccame of age in 1772, 
and in 1778 appellants filed their bill, charging that 
W was almost an idiot ; and was imposed upon by K, 
for whom Al was only a tnistee ; that no consideration 
was paid ; that the consideration pretended was made 
up of false accounts by K. wlio, being an attorney, had 
alarmed VV, by telling him that his interest was dis- 
coverable under the popery laws, and that therefore 
he must convey to some protestant to protect it, though 
K knew that the original demise in 1696 wxs prior to 
the popery acts. That in 1741 K filed a bill in tbe 
name of D, as a protestant discoveror, against W, 
praying to be decreed the benefits of the demise in 
1696, and of the renewals on an allegation tliat X, 
the father of W, had, by his wiU in 1727, devised his 
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interot to ptpisis. K pfocccitad in tlio canw, pKs- 
pared tlie answers of all the dcfcinlants, and in 1742 
the GOUl^ decreed in favour of D, the protestant dis- 
coveieri which decree was drawn up by K, who caused 
it te, be inserted ; that dejwsitions were ^d at tlic 
hearing^, though by the registrar’s minutes it appeared 
that none were taken in the cause* In 1742, D as- 
signed the decree to M in trust for K, who purchased 
the inheritance of the lands. Appellants, after ad- 
ducing many evidences of fraud and inadequacy of 
consideration, prayed that the decree in 1742 might 
be set aside for fraud, and a renewal of the original 
lease of 1696. Kespondents, by their answer, in- 
sisted on the fairness of the transaction, which they 
explained, and insisted on the statute of limitations as 
to matters of account, and on length of time since 
tlic original puichase* Whereupon the court dismiss- 
ed the hill, and their decree of dismissal was on ap- 
peal atTirmed by the lords. Maicahy v. Kennedif, 

I Ilidg. P.C.331. Papists. 

A hill of review, with matter conic to the party’s 
knowledge since the hcuriiig, lies. Where the plain- 
tilf in the bill has since tlie hearing discovered matter 
which would vary tlic decree ; and wlieie, if such mat- 
ter was known to the other party, he was not in con- 
science obliged to have discovcre<l it to the court ; for 
if the matter was known to tlie other party, and such 
as ill conscience lie ought to have discovered, he oh- 
lains the decree by fraud, and it ought to lie set aside 
by original bill. Manulon v. Molesmrlht 1 £dcn, 25. 
[’r.. Dill or Review. 

Probate obtained by fraud relieved against here, and 
(lie deed importing a consent ihurcio, set aside here, 
not in ecclesiastical court, and tlie defendant decreed 
to consent to a revocation of the [irohale. Bnnifily 
V. Pnu'elt 1 Ves. 2B7« Will, Piiojiate of; Juhis- 

lUCTIOM. 

A ftecrec gaincil by fraud may he set aside by peti- 
tion, as well as a judgment at law by luntinn ; a fortiori 
may such decree be set aside by will. HheUionf, AUnd, 

31»,W.lll. 

On suggestion of a gross fraud, the court will upon 
au original bill overrule a plea of a decree, and report 
made and coufiriued thereon, if the suggestion of fraud 
he not denied, l.ioyd v. Miux tl, 2 P. W. 73. Pi.. 

Pj.EA OF FORMEn DlCin'E. 

On a bill to set aside a decree against au infant for 
fraud, if the same be not fraudulent, tiioiigli in every 
respect not so equitable, the court will not set it aside. 
Richmond v. Tayteur, IP. W. 731. Fjiaim), IJk- 

( UER IIV. 

Knrolmcnl of a dociije may he ofiened if the enrol- 
ment was gained by surprise, or there is some iriegula- 
rity in it, Atwn. 1 Vcrii, 131* Pa. Dlcuee, ofen" 

ISO. ^ -.nj. 

A decree obtained by surprise, and enrolled, va- 
cated. Packer v. Dee, 3 Swan. 534. 


10. Obtaininff by amsent. 

See Fit. Aiteal, 2. 

The lords will not (upon appeal) reverse a decree 
in equity, tbunded on an onlcr made by consent. 
hlundell V. Macartney, *2 Ridgw. 1*. C. 557. Pn. 
Arc E A I.. 

Decree by ronsenti not set aside, Harrisonv, Ilam~ 
teyp,.2 Vcs. 488. 

A deci)iXi or order made by consent* cannot be ap- 
from. Bradidt v. Gee, Ambl. 229. S. C. 
Af C. 299. 

glint V. JVIo*. Sansam, 1 Rro. P. C. 468. Blmdellr. 
A Ufcree^^, 2 Ridgw. r.C.667. 691. Pr. Appeal. 
dginrat in a cause* heard by consent; rc- 


versed on appeal. 1 VeC^ 

133 . id. ” - 7 . ■; • 

And in fVood v. Griffith^ 1 Mcr. 35l:38./‘^.^'(?li^ 
said, he should have great difficulty in holding* th^t 
by consenting to an order consequenti^^n a 
the party had precluded himself from 

It is a rule, that whenever a dccrey|H|H|iM Ity ‘ 
consent, tlic merits shall never after 
unless there be an objection, that be V . 

struck out of the order. Norentt *y«'iM|HnL^/’in. 
Ah. 398. S. C. nom. Northcote v. M^r^M^p^les* 

P. C. 287. BliimleU v. Macartney ; 2 'K||W5#P« C. 
657. 691. ^ ■ 

An appeal brought, suggesting that decree was said 
to be made by consent, when it was not, was dis- 
missed. Downing v. Cage, 1 Eq. .Ab. 165* Pn. 
Appeal. 

Copyhold fines were ascertained at two^rs value, 
and a commission was issued, to ascertain the value 
of the tenements under a decree by consent, the 
principle of which was disapproved. Ld. Holies v, 
Iliilc/iinsonf 3 Swan. 665, 

A decree by consent, as to a personal estate, binds 
a purchaser fur a value Idc considenitinn. IVyndhata 
V. ll'ifiidhitin, 3 Rep. Ch. 22. 2 Freem. 127. All 
tlie parties in a sail, except one who was not present* 
but wliosGc solicitor consented on his behalf, agreed 
in court to refer the matter in dispute to the final de- 
tennination of an arbitrator. On a bill of review, 
brought by tlie absent party : Held, that solicitor’s 
assent to interlocutorics may bind ; it cannot bind to 
a reference finally to dotennine. I'lie court refused to 
give costs against the solicitor who assented, for that 
the assent he gave was in irourt, and it was the folly 
of tlie other party to proceed on it. Colvel v. Child, 
lChCa.86. ICh. R. lf)5. 

Allowed to be a good error in a bill of review, that 
the decree was made by the consent of the plaintiff’s 
counsel, by which he ought not to be concluded. 
Smiikv, Tiirur.i'f I Vern. 274. Sed vide Harrison v. 
Ramsey, 2 Vclh 488. 


11. Pro confrssp, and by difault. 

See also Pii. Jliu., pro cunfesso. 

Persons out of tlie realm, affectcil by decree pro con- 
fesso ; if they return within seven years, to be served 
* with a copy, or in case of death, liis heir, ^c. 5 G. 2. 

c. *25. s. 4. 

Jt [Kirsons scTvcd with copies of such decree pro 
ronfrssfl, shall not petition a rehearing of the cause 
wiililn six months, the decree to be absolutely con- 
firineil, and bar all claiming by tliem. 5 Geo. 2. 
c. 25. s. 5. 

Decree ou bill pro eonfesst^ is absolute, and no day 
given to show cause against it. Ijondon v. Ready, 
1 S.&S. 44. Ph. JliLL, PRO coNFEsso; Day to 

MIIOW Cal'sk. 

Rut w’hcrc defendant is served to hear judgment* and 
docs not appear, he has a day given to show cause 
against decree. Id. ib. 

Under a decree to account, made ^pofi taking tho 
bill pro conffsso, against a defendadi who has ap- 
{leared, but not answered, he caniiot attend the mas- 
ter without the leave the courtj^i.bnt leave to attend 
given, and the scciuestration disehairged upon pttyment 
of the costs of the contempt bf me suit, ifeyn v. 
Heyn, 1 Jac. 49. Pn. Contempt ; Pn. Attend- 
ance BEFORE Master. 

A decree taken pro confesso, is the decree of the 
plaintiff who takes it, and it is his duty to see that it 
u right. A decree taken pro confesso, aninst one of 
the delenflants in asiiit, mity be impeacned forenoi 
by a party claiming under iiiat defendant ; and the 
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'tuaity 
sur^vi 
bill, “ 


thepjbllpfliflttn the suit, ran have 

no. 

.4 ^ ^ is conclusive against the 

densQuaiit onljtps to the facts w^hin his knowledge ; 
not as,.tpi> fej^tat^hich the plaintiff has Uie same oppor- 
'• as the defendant, e. g. as to the 
|ni$tce, wliich was alleged in the 
> be contrary to the fact. UL i 7 >. 

Wt |nade upon service of a subperna, 
judgment, is irregular, and will 
j motion. Powell v. Marlin, 1 Jac. 

--.I ^..^ODPIK.NA, lNn01fSr..MlsNT OF. 

« shhw cause against a decree on default by de- 
fendant at the heariitf, ,thc orrler must be to set down 
the cause on some day immediately, not after the 
causes already set down. Mar^r. An.Kimch v. Kwi 
19 \es. 573. P|i, Setuino uown Cacsk. 

Decree pro eonfesmt, not opened witboiit strong 
ground ; tliereforo not upon a general affidavit by 
party himself of derangement. Evidence more saiis- 
tactoiy, and extending to tlio whole wMiod, beiotr re- 
quired. Knight V. roMwg. 2 V". &L 11. 184. 

1 he process to obtain a decicc pro confesso, not ap- 
plied to a prisoner in Newgate under a criminal sen- 
tence J who if brouglit up by habeas coipus, must be 

remanded immediately ; and (MMiiot a.' ii .i • case, 

be tunieil over to the Fleet cum -at /.>, s iineci. to the 
inrther pn^ess by alios habeas lu.rpus, &c. Moss v. 

1 V. & 11 . 306. Pu. Pnocuss: Pn. Pm- 

SONEH. 

A decree by default having been ma«le absolute, 
the proper course to set it aside?, is by preventing a 
petition for a rehearing. A motion to discharge llie 
order to make absolute, and for a day to shew cause, 
698 accordingly. Alt. Gen. v. 8 Mcr. 

Upon decree taken by default of defendant at 
nearing, the evidence is not entered as read. Siabbs 
10 Vcs. 30. Kvini. \( i:, Entiiv of. 
lo prevent decree pro confrssot defendant should 
have not only the answi-r on file, but al.so a icceiiit 
lor costs, flic answer lajiiig actually filed, without 
payiuent or tender of costs, the defondaiii was re- 
iiianded to give an opportunity of moving to take it 
otl the fde lor irrcgula,ity, but plaintiff having taken 
an ofhee copy of aii.swer, that course faileil. Scduier 
y.Iyte, 11 Ves. 202 . l>u. A.nsweu ; 1 *„. Costs ; 
VVaiver. * 

Decree upon a bill taken pro ronfesso, is to be nro- 
ri^nced by the court, not lo be drawn up bv tiic plain- 

tilt. Geary v, Sheridan, Q\cs, \Q2. 

Decr^ in a suit of interpleader against a ilcfendniit, 
who did not appear. Jlmlges v. Smiih, 1 Cox, 357. 

1 11. iNTEllPLEADFll. 

Where a defendant is out of the jurisdiction, and 
^ amounts to the same 

thing as if process had been taken out for want of 
an appcaian^, and carried on to a sequestiaiion. 
Darwent v. Walton, 3 Atk. 510. 

Defendant amars and cause goes off till a future 
<^ay. when defendant makes default, there may be an 
ab^lulc decree against him. v. Smith, Mo.s. 

loD. i eu&aiorByt l-enenwre, 1 Dick. 93 
Defendant by consent to appear at bearing gratis, 
and pray no ^y. oycr, making default, detTw was 
pronounced. Dean y, Abel, :^k, 287. 


By pr^tice in Irclfgj^ the draft of decree ought to 
be delivei^ jto adverse party, or his attorney, who, in 
eight days, is to return tlie same signed by counsel on 
that side, or make objections to the draft beforedt can 
be regularly enrolled. Cheiteri v. Geoghegang 6 Bni. 
P. C. 18. Ireland. 

Not having liccn served with 'a copy of a decree for 
a sale is a good cause against an attnchnicnt, for not 
cxixjuting the t'onveyance to a purchaser. Keogh v. 
BW/, Vern. \ Scriv. 113. 

In order to set. aside a sale under a decree, there 
must be ail affidavit of a greater sum having been of- 
fered. S.C. Pii. A’itac'iinknt, Causbacjainst. 


Service of. 

See also Pn. Decbee, 15. 

Dwrec served on peer requires no letter missive. 

2 fbm. ^5. Letteh JVIisbivE ; 


13. Adding to, altering, rcctifijing, and varying mi- 
nnles of'. 

Clerical mistakes in decrcc.s, or decretal orders, may 
1 k! corrected on petition. 45 Cicn. Order, 3 April 
1828. 

Where the court directed an issue lo be tried at the 
nc\t assizes, and the ilocrcc was not drawn up or 
ill sufbeient time, the minutes were varied by 
directing the tiial of the issue at the subscitueut as- 
sizes. Grange v. CffN.s‘, 2 V. .1. 241. 

Correction of a clerical error in a decree passed and 
entered. Tomlius v. Polk, 1 ilus.s. 475. 

iMistakc in decree, utdess a mere numericnl error 
apparent on the ileeree itself, cannot be rectified but 
by rehearing. Urookficlil v. hrndley, 2 8. & S, 64. 
AIistakh. 

Where, by inistake, balances reported due from de- 
fonilunt were included in sums paid into court under 
dei’reo ; and decrei?, on fiullicr directions, ortlercd 
tlio.se balinces to bo paid into court ; held that mis- 
take could not Ik? rectified without rehearing cause on 
latter de.Tce. JirtwhJicUl v. JSraiUvy, 2 S. be S. 64. 

All a]>}>]ieation to rectify a decree on suggestion, 
aid of the decree, wl.icli would have been einlindied 
in it almost as of course, as if it bad licen an omission, 
may be made by motion, without the. formality of pe- 
tition. Dudes V. Morris, 13 Price, 766. 

A decree will not be altered on roolion ; where a 
decree nisi had been altered materially n::aiiist a 
. pally wiilioiit his appearing at showing cause, the 
Lconrt will refuse to alter the decree absolute on motion. 

1 IVilliums v. Junes, 1 M'Clel. 96. S. C. 13 l^ricc, 

• 265. 

Wh^rc decree directs issues to try the validity of 
moduaibs, and the plaintiff wishes to have them tried 
in different county fioni that wherein lands lie, an or- 
der for that purpose cannoi bo inserted in decree, but 
must be obtained by petition. Sparke v. halt, 1 S. 5c 
S. 366. Pr irnoN ; Jssen at J.aw j Venue. 

]Minutcs of decree cannot be varied on motion. It 
can only be done on petition. Brown v. Sansome, 

9 Price, 479. See also 7 Price, 661. 8 Price, 606. 
Pii. Motion. 

Where minutes were diawn up, omitting to direct., 
issue at law to lie tiied 1>y special jury, and decree in 
roiise(|ucncc enntaiiieil no such order, court refused to 
amend minute by iiisei lion tlicrcuf. Stuart v. Green- 
ail, 9 Price, 480. P«. Issue at Law. 

Decree being, amongst other things, that the 
parties should produce, before the master, all books, 
papers, &c.** the words « as tbb master shall direct’' 
wore added, on motion for that purpose. Punderson 
y. Dawi, 5 Mad. 121. 

An erroneous decree, directing payment of interest 
cannot give aright to interest, butinteiebt may be due 
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under circumstances. llamiUk^h v. Haughton, 2 Bli. 
170. Intbrest. 

After decree to bill fordelivoiy up of deeds, direct- 
ing ejectment to be brought, an order, to restrain set- 
ting up of outstanding terms, cannot be made on mo- 
tion. Brackenhvrg v. Brnckenburg, 2 J> & W. 391. 
Pii. Motion: Outstandinu Terms. 

All applications to lectify decree must be made by 
|)Gtition. Grey y, Dickenson, 4 Mad. 464. Pn.pKTi- 

1 ON. 

Court will order rninutes of decree, declaring stock 
** not to be part of personal estate of intestate on 
general claim by some of next of kin against a parti- 
cular claim Iw others, to be varied by adding the 
words “ together with the dividends which have ac- 
crued duo thereon.” on a special motion without a 
rehearing, where the amount is small, and the altera- 
tion is reasonable and consonant witli the tenor of 
original decree. George v. Iloicnrd, 7 Price, 661. 

Directions omitted in decree by mistake, introduced 
on motion by consent of all parties. Skrymshcr v. 
Knrthcote, I Swan. 572. 

No substantial addition can be made to a decree on 
motion, without consent. Willis v. Parkinson, 3 
Swan. 233. « 

In a charity case, an omission in the original dc- 
cn:c not declaring the nature of the charity, corrected 
on further directions without rehearing. Alt. Gen. v. 
Whitelcu, 11 Vcs. 241. Cijaiiity. 

After enrolment of a deeiee, errors appearing upon 
the face of sclicdnlcs permitted to be corrected upon 
motion without a bill of I’cvicw ; but the court would 
not permit an affidavit, introducing a new fact, to be 
used for that purpose. v. Haggerston, CcMip. 

134. 

(3«sts at law and in cquily, between the same par- 
ties. sol off, after decree omitting sucli a provision. 
Shine v. Cough, 2 Ball is: B. 33. Pit. Covis ; Sef- 

()IT. 

A purchaser under a decree shall not be affected by 
error in the decree, e,g. in its not having given a day 
to an infant defendant to shew caisse. or in decreeing 
a sale of lands to satisfy judgment debts, without an 
account of the personal estate, livujtelt v. Jtamill, 

2 Sclio. 5c L. 566. Vend. 5c Pimcii. ; Sx\i.i:, .lu- 

UlCIAI.. 

A purchaser lias a right to pi't;suine that the couit 
has taken the steps necessary to investigate the rights 
of llic parties, and that, on that investigation, it has 
properly decreed a sale, but lie ought to see that all , 
proper parties to lie bound arc before the court, and 
that he dues not take a title which cun be im[K!ached 
alintule. Jd.ih. 

Onler on molion. with consent, to rectify i^; clear 
mistake in a decree. Newheuse. v. Mitford, 12 Ves. 
456. S. P. Lane v. Hobhpf^d. 458. 

After decree merely dlTiBCting inquiries, such an 
order as could be bad on further directions may. by 
consent, be made on motion, as in this instance, to 
dismiss bill with costs. Anon. 11 Ves. 169. Pk. 
Motion. 

‘ Omission in decree, if perfectly of course, supplied 
on motion with notice. In tliis instance the common 
direction to examine nil parties upon interrogatories 
being omitted, an order was made, tluat master should 
be at liberty to examine, 5 lC. Wallis v. 'riunnas, 
7 Vcs. 292. lb. 

So also in the usuaf decicc upon creditor's bill, 
against executors, the direction for account of personal 
estate. Piekaul v. Mattheson, id. 293- lb. 

Upon farther directions, the court may add to the 
decree, and may therefore give interest, though the 
question of interest was not reserv'ed. Creuzev, Hun- 
ter,'^! Vcs. .1. 164. 4 Bro. C. C. 157. Pii. Furiuer 
ibiMCTioNs ; Interest. 

Administrator nit brought before the master by 


JCXXiV. entry^ 

motion, after a deqtte and ens| 

any thing in it affe^og him^y way : 

otherwise, if only for liiiR to witness wm|ifeaoiie* 
Habergham v. Vincent, 1 Ves. Pr. 

MENT ; Pe. PABTlEe* 

Upon a bill against an adminiatrat a g fe 
tion, the bouse of lords having revttHMHn^'lhe 
('h.'s decree appealed from by the 
particular point, and affirmed the de*. 

crcc having given no direction aa'to.ffll|^B|mthe dis- 
tributive shares, the court of chadM^Bn|^uded ' 
from giving, upon a rehearing, >!■*’ 

peeling it, down to the time of the del|Pi^ra^ 
niancc, and the decree having been draw^^ WitlEout 
any direction touching such interest, arooiiling to a 
dnift settliid and brought into court by plaintiff’s own ‘ 
counsel, be is thereby precluded from setting up any 
claim of interest. Steioart v. SobU, Vern. & wiv. 
528. 539. J NTEIIKST. 

(itmcrally speaking, to warrant a reservation of in- 
terest on fuithcr directions, it should have been di- 
rected on the original decree. The case, however, of 
a direction for a trial at law. is an exception, and 
there may be others founded on tho peculiar nature of 
a case. Champ v. Momiy, 2 Ves. 470. Interest ; 
Pr. Fiiutiikii Dini cTroNS* 

( 'ourt q|innot give interest unless reserved in decree, 
but cause reheard for the purpose. Herle y.Greenbank, 
Dick. 370. 

A trust estate was decreed to lie sold for payment 
of debts and legacies, and to be sold to the best pur- 
chaser. A articles to buy tho estate of the trustees, 
and blinds a bill to comped them to perform the con- 
tract. The trustees, by thedr answer, disclose the 
matter. Thu court will make no new decree, but 
leave the foimer decree to be pursued. Annesley v. 
Asliarst, 3 P. \V, 282. Pii. Answeu, Admission in. 

Such defects in a dec;ree as the court will rectify 
upon motion, are not sufficient grounds for an appeal. 
Bnahary v. Ballon, 1 Bro. I*. C'.434. Pit. Acpkai.. 

Decree cannot be varied by original bill. Davis v. 
Lamer, Dick. 42. 

Liberty given to amend materially enrolment of de- 
cn»e. Kyles v. ir«ri/, id. 68. 

Part of the mutters being omitted in drawing up 
the tlccrec, and after the decree signed and enrolled, 
the defendant dies ; a bill of revivor lies to revive the 
matters omitted. Williams v. Arthur, 1 ('. C'. 37. 

2 Free. 177. J’u. Auatf.mknt & Rkvivou. 

After decree signed and enrolled, and several pro- 
ceedings iiarl resiiecting costs, the suit abated by death 
of the ]}luintiff ; held a bill of revivor was the proper 
mode of reviving the decree. Croster v. TFistcr, 2 C. 
U.67. Jh. 

14. Kntry, drawing up, ami inrolment of'. 

As to entry of decree see Bcame’s Ord. 106. 

1 Ncwl. Pr. 498. Hind. 430, 431. Gilb. For. Rom. 
162. 

All decrees and onicrs made in Michaelmas aud 
Hilary terms are to be entered before first day of 
jMii'baclmas terms following, and all of Easter and 
Trinity terms to be entered before first day of Easter 
term following, or else parties must obtain order to 
enter them nunc jnro tunc. GIDr For. Rom. 163. 

1 Newl. Pr. 499. • 

A\ here the enrolmcS^ of a dccii^ is gained by sur- 
prise, the court will vacate iW'^Sicvensy.Guppy, 

1 I’urn. & 11. 178. • Fuauo. 

Decree pronounced twenty-three years ago having 
been lost; ordered, on motion, to be re-drawn accord- 
ing to the minutes entered nunc pro tuncm J^wrence 
x.niehmond, I .Tac. & \V. 241. 

When a pauper plaintiff o||kins a decree for pay- 
ment of money itio be drawn up on stamps as in 
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1 Jac.& W. 189. 

■ 

cay^itt has binn entered against the enrol* 
a decree, it stays the signing for twenty-eight 
given of the d^ket having been pre- 
tuie; and thd'twenty-cight days ere 
j days. In strict practice tlie docket 
inted until after the order to inrol 
been obtained and actually passed 
ijD both these grounds the enix)lniGnt 
under contrary circumstances, was 
iMve given to the other party to pro- 
^ip^l. Robinson v. Mewdickt 3 Aler. 13. 

'Serviob^ihil the clerk in court of notice of docket of 
caveat against decree, having been presented for sig- 
nature, K sufficient service, id. 15. 

Plaintiff is allowed the vacation of the term in 
which decree is pronounced, and the following tenn 
to draw up the decree, but not the second vacation. 
Calvert v. Dignum, 4 PricCi 133. 


df 


Motion to open the enrolment of a decree, and to 
stay proceedings under it to give an opportunity of 
appeal, refused, the decree l^iiig made upon the 
merits, as at law ; a judgment by default is 'vacated on 
motion ; not a judgment on the merits. Chnrman v. 
Charman, 16 Ves. 115. Pii. Stayim: Pnoci KDiNc.r ; 
Pk. Appeal. , 

A decree drawn up in a mnnnjr not warranted by 
the minutes on the hearing, sui aside with costs upon 
motion. Loftns v. •S'itv/'l, 2 Sciio. & Iw. 642. 

Original decree not to be found, but having l)ccn 
acted upon by report, and recited in an order on 
farther directions was allowed to be drawn up from an 
offi(!e copy and entered nunc pro tunc, Donne v. 
Lewis, 11 Ves. 601. IIw’hek. 


By the present practice of the court a decree may 
be enrolled without special order, though more than 
a year has elapsed since it was pronounced. Tisilnll 
v. /.»/. Chartedlle, 2 Sclio. .Si f.. 392. 

The court refused to vacate the enrolment of a de- 
cree dismissing the bill with costs by default, and 
afterwards, upon a new bill fur the same purjaise, 
granted a motion for time to answer, until a month 
after payment of the costs of the other cause adopting 
the practice at law. Vichett v. Luggon, 5 Ves. 702. 
Costs ; Pr. 'I'ime to answfh, 

A decree cannot be pleaded in bar of the suit, 
unless it lias been signed and enrolled. Kinsey v. 
Kinsey, 2 Ves. 577. S. C. 2 Atk. 809. Pl. J’lea. 

An appeal will not lie from the ]« 11s to the lioii^c 
of loitls until the decree is signed and er oiled. Cun- 
yngham v. Cunynhum, Ambl. 91. S. C. Biek. 145. 
Pit. Appeal; Rolls Cuitut. 

Knrolment of decree vacated being dune too quick, 
though strictly regular. Anon. 1 Ves, 326. 

The court never suffer a tlccrce to a(*count to be 
signed or enrolled, because it ties up their hands from 
relieving if there should have been any defect in the 
directions of the decree. Staunton v. Oldham, 2 Atk. 
383. 

After a decree has been signed and enrollcil, it is 
too late to fStpply for a rehearing of the cause. Chel- 
wytul V. FUetwood, 1 Bro. P. C. 306. Pit. IIehkau- 

ING. 

Defendants enrolled decree after abatement ; and 
held regular. Ds. Berks v. Shejfield, Ambl. 586. 
Fb« Abatf.msiii‘& Revivi^. 

No appeal lies to house of lords against decree 
b^ore signed by chanceller. Barlow v. Bateman, 
2 Bro. P. C. 276. Pn. Appeal. 

If after a decree a caveat be entered to stay the 
signing and enrolling, it sUys the signing twenty- 
eight days, not only after pronouncing the decree, but 
twenty-eight days ffum tlie presenting it to Ld. Ch. 
to be enrolled, ancTnotice given by. IaL Ch's. secre- 


tory to tlic clerk of, Ao other side. Burnet v. IVieu- 

hatd, 1 P. W. 609. ■ 

Bill of review lies though decree not signed and 
enrolled. Davis v. iMmer, Dick. 42. 

Suit cannot be revived £% costs only though taxed, 
unless decree is enrolled. Glenham v. StuiweU, Dick. 
14. 

Decree to account enrolled, several answers omitted, 
irregular. Ilolmden v. Tilly, Dick. 20, 

Lilicity to amend materially enrolment of decree. 
Eyles v. irurd, Dick. 68. 

]3ecrce made, defendant dies, suit must be revived, 
and decree then drawn up tittiic pro tunc* Bertie v. 
Ld, Falkland, Dick. 25. 

lien a deiTce is to foreclose, the court, in cases 
of necessity, willcnkirge tin; time for tho perfonnance 
in paying the money, though the decree be signed and 
enrolled. (Vkcr v. JJccis, 1 ('. C. 64. 

And although the mortgagor, upon the second en- 
largement of the time for redeeming, signed tho 
register’s books, agreeing not to ask a fiullicr enlarge- 
ment, yet the court enlarginl the time for a further 
period, but upon condition tliat such last time should 
be peremptory. Anon. Barn. 221. 

Ancient manner of entering decrees. Dean <>/' Lin- 
fnhi V. Bevore, Cary, 34. 

Kntered at largo, in register book. (\iiy, 43. 

'riie plaintiff, an administrator, died after a dedee 
pronounced, but before entry of the order ; and tho 
entry is snsjunided by the administrator dc bonis non. 
Pew V. Cadtnore, 3 (I. R. 33. Aomou. uk ikims. 

Knrulinent of a dccrci^ may be o|k‘.ned if the enrol- 
mart was gained by surprise, or there is some irregu- 
larity in it. Anon, 1 Vein. 131. Fravo. 

Decrees of this court take effect from the time they 
are pronounced, and the death of the partiiss slinll not 
hinder the enrolment in convenient time. Claplum 
V. Phillips, Kep. T. Kincli. 169. Aiiatiiment. 

A decree may be enrolled after tiic party's death, 
by order, /luo/i. 2 ().('. 227. Id, 

Secus if the party wiis administrator only. IVarren 
V.— -, 2C.C.247. li. 

Bill to rcvcisc a ihtciiee for tliat it was signed and 
enrolled after the party’s death, dismissed. Yeavely 
V. Yeavely, 3 il. R. 44. 73. 2d. 

Laherty was given to amenil tlie enrolment of a de» 
rree, although the amendinent was material. Eyles 
v. Ward, 1 Dick. .58. Mos. 255. 

A cause reheard after thirty years, the enrolment 
being lost, Dei erin^ v. Cooper, 3 (J, R. 27. Lenoth 
of'L'imk; Ph. Rkiieaiiino. 

A decree made and ordered, that if the defendant 
died liefore I'Aister, ycl that the plaintiff might after- 
ward enrol it. Lahyne v. Alley, 3 ('. R.27. 

A decree of dismission may be pleaded in bar to a 
new bill, though it is n^ signed and enrolled. PreUy- 
man v. l*rettyman, 1 ^ru. 310. Pl. Plea. 


15. Of the suspension, proseciUion tf, and carrying 
into eiecution (f decree. 

Breach of a decree. Beame’s Ord. 6. 

Writ of execution after decree. Id, 

Course of process siibsc(|uent to decree in Ld. Ba- 
con's time. Id. 

Rules for drawing writ of execution of decree. 
Id. 76. 

As to service of writ of execution, see 1 Ncwl. Ch. 
J’r. 682. 

When party having the prosecution of a decree or 
order, does not proceed witli due diligence, the master 
may transfer the prosecution of it to any pei1h>n apply- 
ing for it. 66lh Gen. Ord. -Bd April, 1 828. 

If decree or order of reference to master is not 
brought into his office within two monies, any perso** 



960 


DecteCi 


PRACTISE, XXXI V/ * of thie 


interested may apply to court to.espcdilo the prose- 
cution of it. 48th ticn. Onl. ‘M April, 1828. 

At the time app*)inte<l, the master shall regulate 
the time, of taking the severj] steps to carry the 
.decree into cdect* 5 1st Gen. Ord. 3d April, 1828. 

Where one of the terms of staying decree till after 
trial of Ofipeal in House of Lords was, that defendant 
should give security for the amount of ceitain rents 
and prolits decreed to he paid by them to plaintiff, 
held, that it lay ujum ilofcndant to verify that amount 
by affidavit, and to propose and perfect security to 
master's satisfaction, without any previous ste])S to be 
taken by plaintiff'; otiicrwise the decree to lie carried 
into execution. Kdward* v. Morgan, 1 Al‘Clel. & Y. 
258. l*if. OnuKii <»N Appeat.. 

Hill liaviog been fded by one of several mortgagees, 
against mortgagor and other incumbrancers, althougli 
the primary object of plaintiff' to suit be satisfied, and 
he has no further claim, still any of defendants may 
bring cause on for further directions, for purpose of 
enforcing against the other defendants, o(|uitics sub- 
sisting inter ae. Archdeacon v. lioives, 13 Price, 353. 
S. C. 1 M‘Clel. 140. 

Wlujrc decree orders defendant to retain his <‘OHts 
when taxed, out of the balance in his hands, and pay 
the residue into court, if the defendant delay to get 
costs taxed, plaintiff must move that he may bring his 
hill of costs to be taxed witliin limited time, ami not 
that he may pav in the whole balance. IK'cirsonte v. 
SliMnnan , 2 S. &: $4. 05. Tit. Costs, Taxation of. 

A party who files a bill in a court of e(|uity to have 
the Irencfit of a former decree, must show, (if the case 
requires it,) that such former decree was right. If a 
decree appears to be erruueons. it cannot bir carried 
into execution, UainilUm y. 2 Bli. 170. 

Creditor having come in under decree, cannot insti- 
tute a fresh suit: but on account of delay he was 
permitted to prosecute that decree, though only inte- 
rested in thu first part thereof. Edmunds v. Avtand, 
5Mad. 31< Deiitoh Ciied*; JiAcirrs. 

On account of great delay in prosecution of suit, 
creditor was, on ptition, aj^wed to prosecute. i>7c- 
7 /»iug V. f'Wur, 5 Mad. 423 . IjAc:ifs; Deutou ani> 
Cbeoitoii. 

Bill filed by feme covert, stating her to be a spin- 
ster, her solicitor being ignorant of the marriage, and 
the husband of the ruit, till after the decree ; on mo- 
tion by consent, the husband was )KTmitted to prose- 
cute the decree under terms. Farrer v. ll'i/ot/, 
5 TMad. 440. Tl, Fauty ; llrsn. & WiFEj’rn. 
Misnoueh. 

A suit having been ' instituted by a devisor, and 
revived by a party as devisee, whose supposed riglu is 
displaced by tlic discovery of a later wdl, the ca^ 
cannot be continued for the benefit of the effective 
devisee, by agreement betwieli^. that devisee and the 
plaintiff in the suit, so as to mblc the devisee under 
the second will (not being a party to the suit,) to ap- 
peal against the decree ; and an appeal cause cannot 
lie heard Itefore the coart of appeal until he is made a 
party in the suit below. ]n such a case, where the I 
suit had been originally instituted by the devisor, and 
iqion his death revived by the party claiming under 
the first will, semble, that the proper course tb Ihj 
adopted by the devisee under the second, is not (as in 
this case,) to file a supplomcntnl bill, praying to have 
the benefit of the proceedings in the revived suit, but 
to revive, de noi'o, the suit ais abated oh the death of 
th^K^visor. JRiilands v. Lahmche, 2 Bli. 566. Pit. 
Appeal ; Deviser ; Fl. Paiity. 

The case is different where a decree is defective 
only because incidental parties are not before the 
court ; as in the case of an assignment in trust for 
payinent of debts, reserving the surplus if the assignee 
obtains a decree, and afterwards it appears that he 
had assigned his iuteicst before the decree^ Ins assig- 



nees may, by sup^ 
that decree. BinU 
pR. Appeal ; Device. 

Ill case of unreasoaablo delay in 
cree in a suit by next of kin against 
the court will give leave to a credil 
decree which has been so negleci 
3 Mer. 458. L ach es. 

]3ecree not suspended by an 
ciai ground, the subject of discussi^ 
fore paid out of court u|>on seem ‘ 
an appeal. Waif v. Foy, 18 Vea, 

PEAL. 

Decree, setting aside a sale, no^cs 
cution from the length of time tW had and 

from the change of circumstances by the rise in land, ‘ 
and proportionate depreciation of money* Egremlmt 
V. Ilamilion, 1 Ball & B. 516. LKNora or Time. 

]'A|uitab]G mortgages l>y deposit of deed. The court 
rcfusml to suspend the execution of a decree ’obtained 
by a mortgagee, until six montlis after hearing an ap- 
peal, but gave six months on bringing the money into 
court, consenting to a receiver, and paying interest 
and costs, on plaititiff’'s undertaking to repay, if the 
decree should be reversed. . Monkhoiise v. Coi'p. 
Bedford, 17 Ves. 380. JVl^djiTCiOR. & Moktokk. 

Decree establishing a ch^!^. carried into execution, 
though not *procec(led on for forty years, tlicre being 
an at:ktiowlcdgment within twenty years of the subsist- 
ence of the cliarjre. Burrington v. O'Brien, 1 Balldc 
B, 173. Lknoth or Time. 

A defendant by decree confirming the master’s ne- 
poit, entitled to balance reported due to him with 
interest, though no oiFor, by bill praying an account, 
to pay it. Defendant may enforce a decree confirm- 
ing a report in liis favour. Bodkin v. Clancy, 1 Ball 
5c B. 216, 2 1 7. Pa uty Df.ff.n' hant. 

'I'lic court refused, upon petition or motion to pro- 
secute an inquiry directed by a decree many years 
ago, but never pursued, the party applying being born 
some years after the decree, only two months old at 
the date of tho general report, and made a party some 
years afterwards, but several years before the appli- 
cation. hi. Shipbroi>ke v. J d. 'Hinchinbrooke, 13 Ves. 
387. Laches, 


Any creditor may ohtain an order for prosecuting a 
decree for an account. Crenze v. i/uifter, 2 Ves. .1. 
165. 4 Dro. (L (L 157. Account ; Parties. 

On bill brought to set aside a will on the ground of 
the testator’s licing a Papist, the bill was retained for 
a year, with libiuly for plaintiff' to go to law to decide 
the ([uestion. 'I'he plaintiff’ having- neglected to bring 
.his action w'itlnn the time limited by the decree, the 
court dismissed the bill with costs. O'Grady v. Ain- 
mfp, 5 Bro. P. C. 456. Laches. 

Ono defendant may prosecute decree against ano- 
ther ; as where cn-ohligor pays Lr principal. Wai^ 
ker V, Prestviek, 2 Yes. 622. 

Defendant becoming insano after decree; guardian 
appointed, (htson v. Garmer, Dick. 286.' Lunatic. 

Original bill in nature of revivor only, does not 
ojicn first decree. I n re v. Wordall, 1 £q. Ab. 83. 
Pi.. Bill oimoinai., in Natiire of Rbvivok. 

If after bill for that purpose, plaintiff neglects to 
revive decree, defendant may, and cati^ On decree 
under plaintiff’s bill. IVhitehcar Vi^Unghes, Dick. 
283. Vr 

Devisee can only rcvfVe decree bj aupplcmentol 
bill in nature of revivor. Id, ih, . 

And in that case, on neglect of pliuntiff, defendant 
may set down cause to be heard at his own instance. 
Jd.i5. 284. 

In a bill brought to have the tenefit of a former 
decree, plaintiff cannot gamine witnesses, much less 
the same witnesses to the mattq||in issue in the for- 
mer cause i but on such a billy court may examine 
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I fonaer (hlM ; but then ft must be 
' taken fljjf uie caifiie wherein thabxle- 
Johkson V. ATorChey, 2 Vern. 409. 
i C.. Pr. Evidence. 

»ferred to law^ and it was ordered 
\ do hot insist cm. a title set aside by 
^.does insist on it, whereupon the 
" icreei but was nevertheless non- 
the court of chancery fur a 
endant, and establishment of 
tca,was ordered. Anon. \ C. C. 
IvVfOR Opinion of Cuuht of Law. 
niihl orders for attachments arc de- 
* and defendant for nut exe- 
cuting tiihTlifeds of conveyance to the purchaser, tlie 
* creiUtOrs who came in under the decree cannot be 


pai4 out of the purchase money, though the purcliaser 
has gone iato possession, but the court will give them 
leave to proceed on their security. Ormsby v. A'ir/iuZ- 
son, Vern. & jScriv. 115. Debt. &l Cued. ; Sale 
iiHvoRE Master. - 

The Ld. Chancellor for the time being will enforce 
the execution of decrees, tliough made by a prior J.d. 
(yhancellor, and though they are alleged to bo uiirca* 
sonable, yet will assist them with the utmost process 
of the court, till they com^'mgularly before hi:a to be 
reversed. Laamice v. B§hn^u, 2C. 1. * “*7. 

Where a party claiming uiidfr a d- ercv; heg'cets to 
apply to the court for an injum.. jn, but suffers a trial 
at law, by which he loses the possession, he cannot 
sue out tl)c ordinary process for the execution oi the 
decree, but must file a new bill. Id. ib. 


16. Impeach.ment,dUcharffe, and reversal of . 
Seeako Pu. DiiciiEK, 9. 


A decree, to carry into execution an erroneous de- 
cree, being reversed *, the cause was remitted, with 
leave to amend the bill, liy adding parties and making 
a better case us to the original claim, nolwithstandiug 
the lapse of sixty years from the date of the deed by 
wliich the debt was secured, and of forty years from 
the date of the erroneous decree ; as between the 
plaintiff the creditor, and the debtor, there is no pre- 
sumption from lapse of time in such a case, and upon 
such state of the pleadings that the debt has been 
paid. Hut other creditors, whose debts ought to have 
been provided for by the decree, might have a riglit 
to raise that question. Hamilton \. Jlunghlonf *2 
Bligh, 1(>9* Dfbiou & Cueuituh ; 1.e.nuth of 
Tjmk. 

After a decree, referring it to the master to imiuire 
whether an annuity had been properly enrolled, the 
master having raported against the enrolment, it was 
objected by the aofendaiit (the annuitant) on a re- 
hearing, that the decree had been obtaim^ after two 
several orden made in this court in another cause, for 
the payment of the annuity, and after a rule to show 
cause in favour of the annuity in the court of K. 15. 
had been disoharged : Held not a suflicient ground 
for setting iWide the decree, the former cause in which 
those orders had been obtained, not having been in- 
stituted for the purpose of setting aside the annuities, 
and this court, having jurisdiction, after the failure of 
the attempt to Set aside the annuity at common law. 
Aneell v. Haddm, 2 Mcr. 164. Junisoic. 

To impeach a decree, directing a distribution of 
assets by an executor as erroneous, the parties inte- 
rested must come in- due rime. O'Brien v. Grierson, 
2 Ball Ac B. 336. Lacues. 

A remote remainder-man of an equity of redemp- 
tion, filing a bill to redeem immediately after bis ri|lc 
vested in possessioniklleld i!ot loo late to set aside a 
title founm on a wree. made upwards of twenty 


years, which was fraudplent and void as against him 
and the other persons cnumiiig remainders under the 
will, and length of time no bar. Blake v. Foster, 

2 Ball & B. 387. Redemption of Moiitoaok ; 
Lknotii of Time ; Tenant foe Life and Remain- 

OEll-MAN. 

A decree taken pro confesso in the ordinary course 
after ap))earance, not under the statute 5 Geo. 2. 
c. 25.. can be impeached as any oth^ decree only 
by a bill of review, or a bill to set it aside fur fraud, 
collaterally by origmal suit seeking decree incon- 
sistent with it ; su(;ii a bill therefore, dismissed with 
costs. Ogt/otV'v.i/eme, 13 Ves. 663i Pn. Decree, 

PllO CONFESSO. 

A rehearing is the proper mode of impeaching a 
decree not signed and enrolled for error. Bolger y. 
Mackell, 5 Ves. 510. Th. llKiiiiAiuNo. 

Bxccutor pays debts with money mccived under a 
doertH) which is reversed, ho must rcfuiid ; otherwise 
if the ap|>eal is delayed. Bickering v. ioi. iitainfordg 
2 Ves. .1. 582. Kxoit. Rewnoino. 

A decree, though obtaiucil by fraud, capnot be set 
aside by petition. Mussi‘1 v. Alorgun, 3 Bro. C. C. 
74. FuAUU ; 1*11. 1*ET1T£<»N. 

A ^t‘cree, on motion under 7 (ico. 2. c. 20., caitfe 
not be discharged on motion. VtnUe v. Fowte, 1 Bro, 
C. C. 515. Moiitoaok, Foitix:i.osuitK of. 

Party suifering decree, which debarred his right to 
estate, to be ciirollerl, &c., stayed by perpetual in- 
junction from bringing ejectment, till duciee reversed* 
Selb}l V. iSe//)!/, Dick. 670. 

Knrolmcnt of decree set aside under circumstances 
not however if made upon the merits. Kemp v* 
Squire, 1 Ves. 205. 

An infant, unless there is . new matter, or fraud, 
or collusion, is bound by a deeVee made for Ids Ume- 
fit,;and with respect to personal estate, unless for such 
causes, the parol never demurs :■ so where tlicit is a 
decree tor the benefit of an infant and he dies, his 
executor sliall never dispute Uie decree, tliough it may, 
lie to his advantage to do Me Sheffield v. l)s. Bucks, 

1 Aik. 63 1 . In kant ; BaieVTUR. 

An infant aggrieved by a decree, not bound to stay 
till he is of ago, but may apply ns soon as he thinks 
fit to reverse it, and may do this either by bill of re- 
view, rehearing, or by original bill, alleging specifi- 
cally the eri'ors in the foitncr deciiie. Itichmond v. 
Tuyleur, 1 P. W. 737. Infant. 

An injunction is awarded by a decree, to put thh 
plaintilF into possession of the premises in question ; 
and at the same time the parties are directed to try 
the title at law ; this decree is repugnant, and must 
be reversed, as to the injunction. Ul. Lanesboraugh 
v. Elwimd, 4 Bro. P. C. 385. Pit. Injunc. 

Bill to e.stablish a righliof common, and to set aside 
former decrees. Dumiirirer, for that if there had licen 
error, a bill of review should have been brought. 
Demurrer allowed. Ld. Granville v. liamsden, Bunb. 
56. Pl. Demur II E ll. 

Error in decree must appear in the body of it. 
Gtifee y. Goodwin, 1 l?k|. Ab. 165. 

A firianger if he be bound by a decree, may falsify 
it. Sty/e V. Marlin, 1 ('. C. 152. 

Where a parish is sued, four moved to defend, and 
a decree against them, one who claims under none of 
the four, may contest the decree. Brown v. Verma- 
den, 1 C. C. 272. . 

Feme marries pending suit, no ground to reverse 
decree. Cranbourve v. Dalmahoy, Dick. 8. 

A decree, whereby the defendant was concluded by 
the plaiotiflTs own oath, reversed. Plampin v. Betts, 
I Vernr272. Pb. Kvidencx* 

The decree avoided by original bill u|Nm matter 
subsequent to the decree. Coc^r v. Bevis, 1 C. C. 6 1 • 
And see Vemblcs v. Foyle, 1 C. C. 3. 
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17. luOUm 

See alto l*n. Di-xiree, 14. 

Original dftcrcc not to be found, but having been 
acted upon by reports, and recited in an order on 
further clirectioiis, was allowed to be drawn up from an 
office copy, and entered nunc jtro tunc. Donne v. 
Lems, 11 Ves. fiOl. Pii. Enterino Deciiek nunc 

PIIO Tl'NC. 

A docket and enrolment of a decree lost and ordered 
to be new enrolled. Ueta v. Dickenson, 3 C. li. 20. 

And where after thirty years, the enrolment of a de* 
cree was lost, the cause was directed to be reheard. 
Deverin^ v. Cooper, 3 C. U. 27. 

. Decree aiui pleadings lost. Old paper writing or- 
dered to be entered and enrolled as decree nunc pro 
tunc. .fes.wn v. Ihewer, Dick. 370. 


DisniMUS Potestatem. See Pii. W nir, 7. 


Dei-endant. Sec Pii. Party, &c. 2. 


XXXV. Delivery uphk Dkeivs ry I’artiis, ani> 
our OF Court. 

See also Pii. Pjioduction of Deeds. 

The common decree in foreclosure does not direct 
the delivciy up of the title ilueds liy the mortgagor to 
the mortgagee, in case of foreclosure, but merely that 
the mortgagor shall be nlisoliitcly harrctl and foreclosed 
of all right and cciuily of redemption ; and it is only 
whcrii there is a covenant to ileliver them, in case of 
default in payment of the principal inuiiey and interest, 
that the court makes such a decree, Wiseman v. 
Westhinil, I Y.iV .1. 117. Pr. De<’iife; Foreclo- 
sure OF Moiito \oi:. 

Where deeds had been hroRght into master’s office, 
under an order of leference in a suit for specific perfor- 
mance of two contracts nd.iting to ditlcreiit parts of 
lands of the parties, one for exchange, the other for 
purchase, referring it to master to settle a conveyance 
fioni the defendant to a purcliasc.r, (a third person), 
of the exchanged lands, upon whose report so much 
of the bill as related to that contract was ordered to 
be dismissed with costs ; Held that ulaiiititf could not 
take his deeds out of court, the defendant shewing that 
they were still of service thaiet and necessary to him 
in defending the same suit air to the other ctmtract. 
Bowper v. Green, 13 Price, 260. 

. Court never orders clerk in court with wliom exhi- 
bits have been deposited under usual order, to deliver 
them up to any other person for the purpose of their 
being produceil in court, or at the assizes, witliout 
consent of all parties, and payment of clerk in court’s 
fees. Harris v. Bodenhaw, 1 S. & 283. Pr. 

Clerk in Court; Pr. Exiiiiirrs. 

lV.rson not party in cause may petition to have deeds 
belonging to nini, and which had been broiiglit into 
master's office under decree, delivered out to him. 
Muiriott V. White, 1 S. & S. 17. Party. 

To warrant an application to produce, on the trial 
of a civil action, a record of the court., the court may 
acquire sufficient ground to be laid, particularly as the 
office copy might be evidence. Stratford v. Oreeue, 
1 Ball & B, 296. Evin. at Law. 

lM]uitv has jurisdiction to order an instrument to be 
delivered up, though void at law, as if against policy. 

Jk . 


Tni.St.Johny. L%f. St,i^h, 14 Ve^j^. ; JuniB- 

DtCT. . 'j 

Bill to have deeds, assigning stock, 
as obtained by undue influence by a serva^^qi^er ^ 
master, and an accqunt. The evidjqiM ;..of*4.ri^](jpr 
flucnce considerably anhaoniitint ■ 
defendant a married woman ; lier^H^jpai'g|ly^^^' ^ 
perty, stock ; and not liable, thbreMnrakult 
An issue being declined, bill was Jf/ihiei,/ 

V. Corrock, 9 Ves. 182. Fraud 

Where an answer is FC(|uired as JHK^u^V^ ^: 
trial, the court, except in a criminaQmjg|ft5es libt 
fxinnit the record itself to go; but anoffiKjPj^^ ii^ess 
proof of the signature is necessary ; n6t.^D^> wnere 
the action is by a stranger unconnected with' the suit 
in equity. Jarvis v. White, 8 Ves. 313. Pa. Evid.; * 
Answer ; Stranger. 

I'itle deed delivered out of court, ubon the applica- 
tion of the trustees and the tenant for life. Duncombe 
V. Mayer, 8 Ves. 320.^ 

Court will not ordeiiWeliveiy up of voluntary instru- 
ments, whicli arc revocable. Bromley v. Holland, 

7 Ves. 28. 

1‘Ajuitahle jurisdiction to grant an injunction, or 
order for delivery up of in^ument, though it might be 
subject of action. Jerou^. White, 7 Ves. 413. See 
however IIiMigstmy, Dandi^'3 Bro. C. C. 475. Ju- 

RISDICT. • 

(.Vmrt will not determine in whom is the right to 
appoint a steward, on petition for delivery of deeds, 
&c- to tlic appointee ot one of the parties. Mott v. 
Baxton, 7 Ves. 201. Pii. Petition ; Title. 

Plaintiff being entitled, upon coming of age, to the 
produce of a IV. T. estate, bills of lacling of consign- 
ments previously made, were decreed to be delivered 
up to liim. Hoi ey v. Blnkeman, 4 Ves. 609. 

Action on bills «)f exchange : bill to have them de- 
livered up, as hoing given on a gaming transaction ; a 
dcmuricr was overruled. Neu man v. Franco, 2 Anst. 
519. Pl. Demurrer ; Pl. Discovery tending to 

CRIMINATF. 

Plaintift’ prayed a discovery, injunction, and deli- 
very of a bill of excliange ; upon the answers and evi- 
dence, the right being clear (he court refused an op- 
portunity of trying it at law, and decreed an imme- 
diate delivery. Neaman v. Milner, 2 Ves. J. 493. 
Title; Issue at Law. 

Will ordered to be delivered out of ecclesiastical 
court to the solicitor, on security to return it. Border 
f. Wade, 4 l5ro. C. C. 476. 

Defendant stating himself trustee for mortgagees, 
decreed to deliver up deeds, because he did nut name 
them ; so that phaintiffcoulcl amend. Kl. of Scarbo- 
rough V. Parker, 1 Ves. J. 267. 

Order on the register of an ecclesiastical court, to 
deliver an original will, to be produced here, on secu- 
rity given to return it. Luke v. Causfield, 3 Bro. C. 

263. Pr. Evid. 

Motion that st^rurities be delivered to the exeentor, 
to receive the money, granted. Jones y, Jones, 3 Bro. 
C’. 80. I’XECIMOR. 

Deeds not delivered out of court to a devisee, unless 
the heir is before the court. Anon, 1 Ves. J. 29. 
Devisee ; Pl. Party ; Heir at L.\w; 

Title deetls delivered out of court to tenant for life, 
except when brought into court under an order for safe 
custody. Webb v. I A, Lymington, 1 'Eden, 8. 

Where a man is sole devisee oCthqreal estate, and 
one of the witnesses to the will abroad, upon a 

commission to examine such witness, the court will 
make an order, that the original will be delivered out 
of the prerogative ofl^to a person named by the party 
praying the commissiout in order that it may bo car- 
ried but of the kingdom, he firs||||iving security to re- 
turn the same to the approbation of the judge of the 
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• ^Fred^iek w* AynscimAe, 1 Atk. 


27^. ■: J^R^eiSfcT. ■’ -A- 

Tl|[^Jra{j^ chanceiy, where necessary, will make 
j^D the prerogative office, to deliver a will 
ieter’a office, in Svmood's Inn, and lie there 
f^ancery has no furtlier occasion for 


^office was ordered to deliver a will 
>ucestershirc, under a coinniission 
an officer of the pierogative office 
Cto attend the execution of tlie coinmis- 


wasiiol 
* sion. V 
Wil 


: (iiw prerogative court on approved 
Dick. 65. 

If a obnVi^nce is made witli apower of revocation, 
and afterwards is revoked, ho to whom the inheritance 
belongs may compel the deed to be delivered up to 
him to be cancelled, because the deed of revocation 
may be lost, and then it is unreasonable the otlier deed 
should be standing out. Anoi^. Gilb. l^q. Rep. 1. 

Forged deeds 'or writing nok^ be ordered per cur. 
to be torn or defaced, but k^pt so that the king may 

P roceed thereon against the criminal. Frankiand v. 
fampdeut 1 Vern. 66. Fcihokiiy. 

Eq^uity will oblige tenant for life to deliver up deeds 
to heir, conlirming life c^c ; but if tlicre o'-e any 
mesne remainders in tail,,%|4ung as :re is *> possi- 
bility of issue, the court w11! .'ot on lor tL'in to he 
tiikcD out of the liands of the • mi for life. Joy v 
Joy, 2 Kq. Ab. 284. IIeih \t Law. 


XXXVI. DKaiuuKKB. 

1. General order$. 

2. Generally. 

«). Time of filing, entry » and enrolment of. 

4. Amendment of. 

5. Argument, selling doivn for, and withdrawing tf. 

6. Allowing, effect of, 

1. Overruling, effect of, 

8. Ore tenus. 


1. General orders. 

Demurrers touching jurisdiction of court not to be 
referred, but to be heaid in court. Ileamc's Order, 
2 - 2 . 

So where a demurrer is grounded upon the sub- 
stance and body of the matter. Id. 77. ' 

Those tending to discharge suit to be heard on 
days of orders. Id. 26. 

Deflnirion of demurrer. Id. 26. 

As to certain gi'ounds of dismissal tlicy arc to lie 
set forth by demurrer. Id, 27. 

Mo demurrer to be overruled on petition. Id. 36. 

Every demurrer shall contain the causes of de- 
murrer. Id. 77. 173. 

And be determined in open court. Id. 1 73. 

To be put in pa|)cr of cause on defendant’s appli- 
cation without fee. Id. 77. 

But if defendant applies not for such purpose within 
eight days, it shall be disallowed without motion, and 
defendant pay costs. Id. 77. 

Only two demnirers in paper of same day, unless 
specially ordered. Id. 77. 

Demurrer, grounded on slip, &c. in bill, not to be 
referred for a week. Jd. 78. 

Plaintiff in mcantikne at liberty to amend, paying 
coatSi^ Id. 78. 

Plaintiff neglecting to amend, and defendant doing 
nothing, demurrer to be disallowed, &c. Id. 78. 

Plaindff to pay colts, if on reference demurrer is 
allowed. Id. 7B. ^ 

Hemurrer not tobAntered in paper by register, 


unless the order is <^ried to him two days before 
hearing. Id. 121. 

Demurrer under couiisers hand to be filed, though 
not delivered by defendant in person, or by commis- 
sion. id. 172. 

If defendant pray a commission, and tlicieby return • 
a dcinuner, be shall pay costs, id. 173. 

And though such demurrer be allowed, defendant 
shall have no costs, id. 173. 

Defendant demurring ore tenns, to pay costs if 
demurrer on record be overiuled. id. 174. 

Demurrer not to be admitted, party being in con- 
tempt, but on inolion and aflidavit. fd. 178. 

Costs on allowing, or overruling, or rc-arguing a 
demurrer, 51. Id. 320. 456. 

But the parties liable to sinth further costs as court 
shall think fit. Id. 457. - 

2. Generally, 

Bill demurred to, allowed to ho dismissed on pay- 
ing costs 51. on demurrer. Ildioartls v. /'.'diraiv/s, 

6 iVIad. 255. l*ii. Costs; Tk. Dismissai. or 
Bri.i.. 

Full costs on a demuner allowed to a third hill for 
Li'C sVihi. cause, under the Ccnoral Order, I7f)4, 
a subsequent np|)Iieation. (Iritjiili v. Il’otid, 

1 V. 6l B. 307. l*ji. Costs ; Rroi'i.A Gknsuams, 
C. or. 

On argument of demurrer, allegations in bill am 
taken as true. Atkinson v. Uenslmw, 2 V. B. 
95. 

The effect of taking exceptions pending on de- 
murrer to discov(;ry, is to admit tlic demurrer. I Main- 
tiff jiciinittcd to withdraw the exceptions, paying the 
costs willioul prejudice. Boyd ir. Mills, 13 Ves. 85. 

Pit. KXCHI*TH>NS. 

Injunction pending a demuner irregular. Cousin 
V. Smith, id. 164. Pit. Injunc iton. 

A defendant having fded a general demurrer to a 
bill, cannot move to dismiss tlic bill for want of' 
probccution, but should set down the demurrer for ar- 
gument. Simpson v, IhniJiaw, 2 Cox, 377. l*ii. 
JNIotion to ni.sMibS. 

General demurrer put in, but never argued, and 
no proceedings afterwards, the defendant cannot have 
the bill dismissed for want of prosecution, as he had 
an ctpial jiower to move. Aium. 2 Ves. J. 287. I’lu 
Dismissal op Hill. 

Questions even of title, constructions of wills, &c.,' 

' deici'inined on demurrer, if quite clear on the face 
of the bill that the determination must lie on the same 
matters in the more protracted way at last. Question 
as to an e(|uitahlc estate tail. lirownsmrd v. Ed- 
wards, 2 Ves. 243. 

Though defendant hai not demurred to a bill as 
being too trifling for the court to entertain, yet he may 
take advantage of the objeetion at the heating, for a 
bill may have been so drawn as to have prevented a 
demurrer. Brace v. Taylor, 2 Atk. 253. 

Defendant may take advantage of a defect in foim 
by deinwrcr : it is too late to object after he hig 
answenpjftd. Arrhbp, York v. Slapletou, 2 Atk. 136. 

In what cases bills of tliscovery may be amended 
after demurrer by waiver of penalties. Mason v. 
I^ke, 2 Bro. F. C. 495. Amenubient. 


3. Time of filing, entry, and enrolment rf. 

The day of filing •ivory demurrer shall be set down 
on the same, and to be signed by the clerk in court, 
who files it. Ord. Excli. 1 Fowl. Exch. Fr. 358. 

Defendant is to enter his demurrer with the register 
within eight days after the filing, or in default thereof 
the same shall be disallowed of course, as put in for 
delay, and the defendant shall pay the ordinary costs. 
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Beame's Ord. 6tf. 173, 174. But before cntiy, 
a certif^te must 1)n produced of tiio filing of the 
demurrer. Id. 2ti7. But according to Hindo*s Pr. 
222,^ such a certificate is not re«iuiied by the present 
practice. Defendant, however, need not set down 
the demurrer, ifplaintiflr submits to it, and pays 40s. 
costs. Wy. Pr. Jieg. 165. >Vhere plea or demurrer 
is. put in, defendant must set it down by Wednesday 
se'nnight following, or it will stand overruled. And 
if overruled, defendant must pay 40s. costs, and after 
answer, rejoin gratis; if demurrer he allowed, de- 
fendant must pay .3()s. costs, and if demurrer l)c to 
whole bill, and allowed or submitted to, defendant to 
stand dismissed with costs. Ord. Kxeb. 1 Fowl. 361. 
All demurrers to be set down to Ixi argued on every 
Wcdncsrlay in term ; and whenever a term l)egins on 
Wednesday, nil demurrers filed on or previous to the 
preceding silting of the court, to he argued on such 
Wednesday, and all demurrers filed on any Wednes- 
day in term time to be set down to he argucnl on that 
day sc’nnight, if within the term. Ord. Kxch. 1 Fowl. 
39. The costs of allowing or nveriuling any plea or 
demuner in future to he 5/. lleame’s Ord. 3*20. 
And in caso this sum he inado(|uatc to the costs in- 
curred, thcru shall be paid such further costs as the 
court shall direct, /i/. 456. Vide (hiftilh 
1 Ves. & 11. 307, and the cases cited from the Jlcg. 
Book. Beame’s Onl. 457. n. 

'No reference on a <lemurrer or question touching 
the jurisdiction of the court, shall he made to the 
masters, but such demurrers shall be heard ami ordered 
into court, or by the chancellor himself. Bciimc's 
Ord. 22. So, by Ld. Clarendon's Ord. Jd. 173, 
erety demurrer shall bo determined in o|xm court. 

I'lie eight days, within which a dcmiurrer must be 
entered with the regiatrar, arc eight olTice days. Bal- 
lock V. Kdington, 1 Sim. 481. 

Where a ilemurrer, tendered at the office to a bill, 
was refused on a mis-statement, that an attachment 
bad issued for want of answer ; an attachment issued 
subsequently was set aside, and leave given to demur. 
Eeeliiu V. (Jriffah, 1 M*Clcl. 265. Pii. A'itach- 

MKNT. 

If demurrer is not filed in sufficient time, though 
lacte cannot be taken advantage of after it had been 
set down for argiiiucnt, it should be in such case 
moved to be taken otf tiic file. Jiaker v. JUioker, 6 Piice, 
379. J. ACHES. 

A defeiulant having filed an answer and demurrer 
after a cepi corpus, returiie«l on an attachment for not 
answering, an order for a messenger obtained Ixifore 
the demurrer, and answer (of wliic.li the plaintifts had 
licspoken an office copy) had been taken oil' the file, 
discharged with costs. Canon v. JJe J.a Zouch, 1 Swan. 
189. 

After time obtained to .answer only, a motion will 
not be granted for leave to demur, unless under 
special circumstances, such as surprise. Bruce v. 
Allen, 1 Mad. 656.' Time to Answi-u. 

After order for time to answer demurrer muy be 
taken off the file. Dyson y. Benson, Cooper, 110. Pn. 

TO Answer. ^ 

Demurrer and answer after a peremptory order for 
three weeks' further time to answer, followihg an 
onler for a month to plead answer or demur, not de- 
murring alone, ordered to l>e taken ofiT the tile. Mnnn 
y. King, ]8Ves. 297. Id. 

Admission of single fact, besides denial of combi- 
nation, is a compliance with the terms not to demur 
alone. Baker v. mellUh, 11 Ves. 73. Id. 

A demurrer may be filed after the time before an- 
swering expired, if the party be not aflected by pro- 
cess of contempt. E. J, Comp. v. Henekmaut 3 pro. 
0. 0. 372. 

A demurrer may be put in after the time for tn- 
awering M out| provided a process of contempt has 


not issued' against the defoodimt. v* Wardecg^ 

2 Cox, 268. Pr. Frocks' O f CoNTEirt^. 

Defendant having answered the original bill; plain- 
tiff amended it ; and the same defendant thmi pot in 
a general demurrer to the whole amendsd bill. Qincre. 
WKether ilds is. a ground for takinrMf^inpner off 
the file, or for overruling it on Atkinson - 

V. Hitnwaii, 1 Cox, 360. • 

Defendant cannot demur after dnk^. dine to 
answer only. Kenriek v. Clayfon, ' 

‘ < Defendant cannot demur after oJbflKgme to 
answer only. Benn v. JA. Baltiin<^JtB^^p3. 

After defendant had stood oat:iall]MKs^ 
tempt, demurrer allowed to stand. 

Dick. 30. 

Where a demurrer to a bil^ of revivor is allowed . 
it may Ix) enrolled ; otherwise, if the demurrer is dis- 
allowed. UWs V. Tucker, 2 Vem. 120. Pn. Bili. 
OF lUvivoR. < 

After time to answe&^fendant demurs, attachment. 
Farmer v. Foj, f'iiry.wb. 

Defendant, taking ^commission to answer, can- 
not demur. Sinkly v. LuUerell, Caiy, 53. Pain v. 
Careu', Cary, 100. 

4. Am^n^nent of, 

Amcmkncrit of demurrer allowed under special cir- 
cumstances and mistake. Holmes v. Waring, 8 Price, 
604. 

Demurrer too extensive, allowed to be amended. 
Clegg v. l^gh, 4 Mad. 207. 

After demurrer to whole bill overmled, the de- 
fendant may put in a demurrer less extended, Imt 
not without leave of court. Baker v. Mellish, 1 1 Ves. 
68 . 

5. Argument, setting down for, amjimthdraning of. 

Day of filing every demurrer shall be set down on 
the same, and to be signed by clerk in court, who 
files it. Ord. J^xcli. 1 Fowl. 358. 

Defendant is to cuter his demurrer with the re- 
gister within eight days after the tiling, or in default 
thereof, the same shall be disallows of course, as 
put in for delay, and defendant shall pay the ordi- 
nary costs. Beame's Ord. 69. Id, 173. 174. But 
lx:rore entry, ccrtiticate must be produced of filing of 
demnner. id. 287. But according to llinde's Pr. 
222., such a certificate is not required by the present 
practice. Defendant, however, need not set down 
the demurrer, if plaintiff submits to it, and pays 40s. 
costs. Wy. Pr. Beg. 165. Where a plea or de- 
murrer is put in, defendant most set it down by the 
Wednesday sc'nnight following, or it will stand over- 
ruled. And if it lx: overruled, defendant must pay 
405. costs, and after his answer, rejoin gratis; if 
the demurrer be allowed, defendant must pay 30s. 
costs ; and if the demurrer be to the whole bill, and 
allowed or submitted to, defendant to stand dismissed 
with costs. Ord. Exch. Kirkby's Ed. 6. 1 Fowl. 

361. All demurrers to be set down to ba argued on 
every Wednesday in term, and whenever a tenn 
begins on Wednesday, all demurrers filed on or -pre- 
vious to the preceding sitting of the » court, to , be 
argued on such Wednesday, and all ,demurre» filed 
on any Wednesday in term time to'he set down to 
he argued on that day se'nnight, if within the term. 
Onl. Excli. 1 Fowl. 39. The cents of allowing or 
overruling any plea or deinutii|V in future to be 61. 
Beame's Ord. 320. And in eSse this sum be in- 
adequate to costs incuTred* there shall be paid such 
further costs as court shalL^direcb Id, 456* Vide 
Gnffitk v. Wood, I V. & Iftir 307., and the eases 
cited from the Reg. Book, ioJBeaine’s Ord. 457. 

No reference on demurr^or question touching 
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rUdiction of t]io''iipomt, ..sMl be made to masters ; 
but such dejnilA'reiif Bhall be^caid and ordered into 
court, ^ by chancellor himself. Beame’s Ord. 22. 
So, by U.Xlarendon's Ord. Id, 173. every d^urrer 
shtill^.be determiued in open.court. 

JDem,tu|^4lKbKck out of paper for y/ViniM tpprfar- 
ance, down again wrthoufbrdcr to be^ 

made on or petition. Tolstm v. Ld. FitzwUw. 

bflm.4M a| ^. 

AoQpid£n|Hitnct practice, if defendant does n(|t 
of a demurrer, if plaintiff hw 
service of subpoena to hear judg- 
ment,^;; tD<lMfi|^< may be struerk out of the pa|ier ; 
if tm dAdijiA.^. service is produced, the court hears 
plaintitf in^ aefendant'a' absence, but does not over- 
rule the demurrer. . JP^yhld v. RamdniUom, 1 Swan. 
652. 

Demun-er in V. C.'a paper cannot be directed by 
him to bo hcaid at lan earlier day than the papt^r 
mentions, but may be adv an geil to the head of the 
paper of that day. .dnoiu^lpMad. 667. Pit. Ad- 
vancing Causk. % 

Order to set down demurrer in tlic petty bag for 
argument, made upon motion in court. Hex v. A/nu-, 
('oop. .08. 

where a demurrer was^rrulcd for defect itt form, 
which was good in subil|||L‘e, it wp order I to lie 
taken off the file, with leave i dcfeu.lanib to dmnur 
again, as he should be advised >n payment of costs. 
Devondier v. Nen i^nhinn, 2 S“ii. ife Lef. 199. 

Demurrer .set down for argument being submitted 
to, and the bill amended, 6f. costs were allowed. 
Anon, 9 Ves. 221. Pit. C<}si's. 

Order made for defendants to be at liberty to with- 
draw demurrer, set down to lie argued, on payment 
of costs to be taxed. Domtes v. E, I, Comp,, (> Ves. 
686 . 

A bill of review was brought impeaching the judg- 
ment of Camden, C. rcs])ccling the estates given by 
Sir G. Downing’s will, to found a college at Cam- 
bridge ; defendant demurred, and the demurrer was 
set down to be lieard. Jt seeming, however, to lie 
agreed by both parties tliat the lie.iring and determin- 
ing the demurrer would take the whole term ; and 
each side lieing determined to cany it into the liuuse 
of lords, the court allowed the demurrer, without 
giving any opinion. WhUlin^ton v. Atl, Geiu 2 Dick, 
616. 

Demurrer in petty bag made roncilinm, and or- 
dei-ed U) be argued, and afterwards overruled. Ihi/- 
inrd V. Hohht, id. 333. ' 

l)n arguing demurrer to a bill of rev-f’-v, what 
appears on the face of the decree can be lead only ; 
Imt after a demurrer overruled, a plaintiff may read 
any evidence at a rehearing. Caiterail v. Purchase, 
1 Atk. 290* Pn. Bill of Bkvikw ; Pn. livi- 

DFXCJ£. 

If a demurrer be to part of the plaintiff’s bill, and 
an insufficient answer to the residue, yet the plaintiff 
cannot except until the demurrer is argued. London 
Asmr. Comp. v. E. 1. Comp,, 3 P. VJ. 326, Pn. 
Exceptions to Ansu ku. 

Answer i(lta^»'be read in support of demurrer. 
Heath v. ImUe, Dick. 24. 

DemiiiTer to a bill, but not set down, bill cannot 
be dismissed 'for want of prosecution till demurrer 
disposed of. Dane v. Allen, id. 65. 


6. AXtmxng effect of. 

Sea also Fa. Costs, 10# (p) 

y' * 

An injunction is not dissolved in ei^ecpier court, 
as a consequence of cquM, on allowing a demuriier to 
the bill on the equi^bf which it was plained: it 


must be moved that the injunction be dissolved on 
that ground. Barclay v. Vurlis, 9 Price, 6(i^l. Pa, 
IN ExciiEQUEn ; Injonc. Dissolution of. 

In a suit to perpetuate testimony, motion for t fur- 
ther examination of witnesses as to facts lately disco- 
vered, refused, on the ground that a demurrer to a . 
Supplemental bill for the same punrase had been al- 
lowed. Knignt v. Knight, 1 .lac. oc W. 166. Pr. 
Examination of Witnesses ; Pii. Bill to PxnPE- 

TDATP.. 

Full costs may 1)0 given under Lord Rosslyn’s Ge- 
neral Order, 6 KcbiuaTy. 17.94, (Beame's Ord..466) 
though application nut made for tlmn: weeks aflor al- 
lowance of demuircr. Wood v, Dynctey, 1 Mad. 32. 
G*;n. Okdkh, (L of ; Posts. 

'riiougli, by demurrer to whole bill allowed, the 
bill is strictly out of ctiurt, yet even after bill diSr 
missed by ortlcr, llic cause has Uh'U set on foot again. 
linker y. Me Hish, 1 1 Ves. 72. Bit. Ukvivino CAusn. 

On denuiiTcr to the whole bill being alloMred, tlie 
bill shall be dismissed, and t'osls shall bo taxed as 
upon a dismissal, except the costs on the doiliiui'rer, 
which shall be allowed as lieietolbre. General Rule, 
Kcb. 13, 1 Scho. & L. 3U4. Pit. Bill DisaiissAL; 

Pit. C'OSTS. ;■ 

iiiAgr dcmuiTcr allowed, bill out of court, and no 
amendment iKissiblc. Watkins y, Itush, Dick. 701. 

After tlcmuiTcr to wliolc bill, allowed no amend- 
ment, bill out of court. Smith v. liames, I3ick. 67. . 

Demurrer overruled, and costs paid. On rc-ar- 
gament. demuircr ‘ allowed ; costs to he refunded. 
Oats v. Chapnmn, Dick. 148. S. C. 1 Ves. 642. 

2 Ves. 100. C'osTS, 

On a demurrer to a bill, if the demurrer be allowed, 
the plaintiff may amend his bill* tin, Coningsbury 
V. JgAw///. 2 P. W. 300. 

A bill of review lies not after, a demurrer to a for- 
mer bill of review allowed. l)unnyy,Eilinore, I Vern. 
136. S.C. 2Cb.(:a. 133. S.’P. PiB v. A rgW, 
id. 441, Pit. Bill of Ukvikw. 


7. Orerruling, effect of. 

See also Pit. Oists, 10. (p) 

After demurrer overruled, time to answer merely 
can only be obtained on s^iecial application. Trim 
V. Bii/vpr, 1 S. S. 4(i9i and «« note, id, 470. 
S. C. I T. ^ K. 263. Pii. Time to Answeu ; Pr; 
Motion of (Jointsi-:. 

Wiierc a demurrer is overruled, the defendant, at 
the time of its being overruled, may move for time to 
answer. S. C. 1 T, & R. 254. . Pii. Time to An- 
swer. 

Pica and answer cannot be filed until demurrer ac- 
tually taken off file, after order for that mir|)ose. Cust 
V. Boode, 1 S. & S. 21. Pit. J’lea ; Pit. Answeu ; 
Pii. F ii.iNti Pleadings; Pn. Ordeh to take Plead- 
ings OFF File. 

Dppii demurrer being overruled, the plaintifiT mget, 
out Sf .tcnn time, wait for the next seal day to m m g. 
for a*i| injunction. Claaghton y.Hadwell, 6 Alad. 299. 

pRrJb^nNC. WHEN lO UK MOVED FOIl. 

Wlicrc demurrer has been overruled, and the time 
allow^ by court for defendant to plead has, mean- 
while, expired, court will allow defendant to plead, 
and give farther time. Duncan v. ManchasterWatar* 
works Company, 8 Price, 698. Pn. Time to Plead. 

Taxed costs are given in exchequer, on allowing 
a demurrer to the whole bill. Jones v. Jones, 1 Price, 

■ 663. Pr. Costs. 

The defendant not appearing in support of a de- 
murrer, the court, on production of an affidavit of 
service of the or^r for setting down the demurrer, 
will not overrule the demurrer, but hear the plaintiff. 
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P^jvld V. llamsboitom, 1 Swan. 552. Pn. Ap- 
' pearame. 

a demurrer overruled, time to aji^wer q^q be 
obtnmcd only on a special application. Jpnes V« Sox- 
hif, 1 Swan. 194. P«.. Tnip. to Ansv^er. 

After demurrer oveiTuled, order is of coutm ft 
month to plead or answer. Ci i/fllh v. Wood, 1 Vi 
J|» 54]. Pn. Onion I'on 'I'lME TO AniwMi, &r. 

'* A demurrer overruled for informality, not good in 
aubstaiicp, taken off the hie, with liberty for the de- 
fendant to demur again, as he shall bit advised on 
payment of crosts. Devomhp.r v. Neu'Pnhum, 2 Scho. 
& L. 199. Pk. Taking Pi.kai>inos off File. 

After demurrer overruled, defendant cannot plead 
without leave of court. Rotvley v. Kcvlcs, 1 S. iSc^S. 
511. Pl.FA. 

Pills of review edassed. After a demurrer to a bill 
of review for erior overruleil, the decree is re.vcised 
without further bearing, ('oolc v. Ihmfielti, 3 Swan. 
607. Pn. «iL T. OF UeVIEVV. 

If a plea or demiirrcf be overruled, the defendant 
must answer the whole bill, and the ordinary process 
of contempt issues to com|)el an answer, as in other 
cases ; but if an answer was filed with the pica or de- 
murrer, the defendant, upon iiis plea or demurrer 
being overruled, need nut put in an answer fill the 

? laintiir lias taken cxcejitions. Coles Turner, llunh. 
23. Pn. J*i.KA, Ovi.nnuLiso. 

Injunction granteii, of course* on demurrer to bill 
overruled. Itnshleigk v. Buller, l^ick. 153. Pit. 
Injunction. 


8. Ore tenus. 

In case of a demurrer oie ten ns at the hearing, de- 
fendant shall pay the ordinary costs of overruling a 
demurrer, if tlic causes jianlcidariy alleged be disal- 
lowed, although the. bill in respect of that p.nrtieular, 
so -newly alleged, sliuiild be dismissed, ilcaiiie's 
Ord. 174* This rule was acted upon in Dnrdani v. 
Redman, I Vern. 78, But in Tourton v. Flower, 
3 P.W. 37 1 j it was said not to be the pra(:li(;e now tu 
pay costs on a new demurrer, insisted on at the bar 
ate ienus ; and this last ease was followed in the ex- 
chequer, in Broderip v. I^hillips, 1 Vein. 78, Haith- 
by*s n., where deinurrr-r in willing for want of parties 
would have been overruled, but was waived on argu- 
ment, and then demurrer at bar ore tenns, for want of 
diuity, allowed. However, in Ait, Gen. v. Brown, 
1 Swan. 288, Ld. Ch. said, that if defendant cannot 
sustain demurrer on record, he is entitled to demur 
ore tenns ; but, availing himself of that right, he must 
pay costs of demurrer on record. 

A demurrer ore tetins cannot be ofrciud to part of a 
bill. Shepherd v. Lloyd, 2 Y. .1 . 490. 

Defendant, who has pleaded to bill, cannot demur 
to it ore tenns on his plea being overruled, Ijccausc 
there is no demurrer on the record, /look v. Ihnnan, 
1 S. & S. 227. Pu. Pleauino, &c. Ore Tenus ; 
P<r. Plea. 

: To a bill by a%heir against a claim under a devise 
for a discovery, and that the witnesses may ^ exa- 
mined de bene esse, and their testimony rccoided, a 
general demurrer for want of c(|uity being allowed, 
the defendant was not permitted to demur ore tenus 
as to the examination of witnesses not being made 
the subject of demurrer om the record. PUts v. Short, 
17 Ves. 213. 

Demurrer are tenus only allowed on new ground, 
not wheie demurrer in -paper on same point already 
overruled. Bi}wman v. Lygm, I Anst. 1. < 

' Demurrer on record, that no title is shown .for disco- 
veiy, is not waived by another ore tenus, that the 
charge might be sulnect of criminal prosecution. 
Dimmer v. Corp, of Chippenham, 14 Ves. 265. 


Discovery tending tq c: 
Demurrer. 


r Demurrer filed bad ; demurrer at ba^^ood : 
feudal^ docs not have costs. Wood v.Tompnn^ Dickv < 
6l». -A. ■ • 'v 

6nl0l^ demur at the.y^“- 
hen on itF being allowed be ctM 
Fmirrtm v. Fowler, 3 P. W.' 371# 

HW, 2(;h. Uep. 361. 

I ^ Where a defendant has'.^(|^tii 
fmtother cause of demurrer at th,J 
and if such cause of demurrer 
to pay double costs. But 
pleaded, and. there is no demurrer iiil 
demur at the bar, though hfr'vfO'Uld l _ 
dant V . Kedman , I Vcrii. 7H..’,Pu.. C osts. 



1(5, btkt 

tostsi.^'- 

V. 

;>osL<i ; , 
\ ought 
idant has 
cannot 
iy costs. ; Dtir - 


Dki'dsit. See Pii. Judictal, 7. (/()'. Pn. 

A|pAL, 1. 8. 


Deposi tions. See Pn.* Evidence, 29. 


XX Wire ICl.FCTlON TO SUE AT LaW Oil IN EoUlTV. 

If pally Kuc fur same cause at common law and in 
chancery, he is to have day given to make his election. 
Beanie’s Drdei, 1 1. 117. Pr. Reg. 179. 180. JMit- 
foid, {>1.203. ■ 

J'laintiff in suit for tithes, having commenced ac- 
tion at law for treble value, ordered on motion to elect 
law ’or equity witliin six days, with costs on cither 
counio abandoned, and of the motion. Taunton v. 
(Uyde, 10 l*iice, 129. Tpiiifs. 

Where the plaint iO’ in equity is also priH^ceiliiig at 
law, and it ch^arly appears, or is admitted, that the ob- 
ject of the two proceedings, is suhstaiitially the same, 
the defendant, on putting in his answer, may at the 
same time move for an order that the plaiutifT in.Ty 
elect, and an injunction to stay proceedings at law, 
until election, //agin; v. Curtis, IJac. & \V. 449. 

After order to elect law or criuity, plaintiff cannot 
move of course, for leave to file exceptions mine pro 
tunc, but ought to make special application for tliat 
purpose, and for an Older to slifpend election till ex- 
ceptions arc answered. Conpland v. Bradoeh, 5 Mad. 
14. Pit, Exceptions, nunc pro tonc. 

After a bill filed for a siiecific performaljce of an 


agreement tu take a lease from plajA|i ff ntiff 
brought an action for use and occupaWlfc d ”nilan t 
having been let into possession.) ()n Preference to 
see whether the suit and action were for the same mat- 
ter, the master reported in the affirmative ; an excep- 
tion to his re|)ort was overruled, for the action was tor 
the rent only, and if this court decreed a specific per- 
formance of the agreement, it would also decree an ac- 
count of the rent due under it. Carriek v. FVmiig, 
4 Mad. 437. : ^ 

A reference to the master to inqulia^whether pro- 
ceedings at law and in'etjiHty are for the' same matter, 
stays all proceedings, w'ithout the special order of the 
court ; hut the court will give or witnb^d^CAve to pro- 
ceed according to the particular did^stances or the 
case. S. C. 2 Swan. 259. 

If answer put in and excep^to, ahefendant cannot 
move on answer that plainw-'elecr law or equity. 
Browne v. Coyniz, 3 Mad. 24bi!*>rp|t. Answer, JGx- 

CLITIONS TO. 

Upon order being made on plaintiff to elect whether 
he will proceed at lalv or equitjf^ and on motion to dis- 
charge that order, court wilT,j£there are facts before 
U sufficient, decide whether eNRion is necessary, witli- 




^Meefioti^io Mue^ 

■ 'U' - t . ^7 

1sS%^. Aium. 3 Mad. Fa. 
j^^A^OEir Scot AN0 AdriON are roiifAMik mat- 

having; pleaded iq bar to paktof tU 
ief sought by the bill^ an<i answered. at ti»;iyhu|*leqB^- 
to att.o^r'io put^iujmSUOT au- 
^i^ 9 (UioiiV;A canisot Kconsidere^* 
It such % purpose. FUher v. JVfetj, 

. Plea. . 

\ for equitable rclieff part of which o^y 
t law, dbtjcompellcd to elect, but ii|6 
y by leave of the court. A receiver 
jnyicc, who, though his officer ought, 
jatitetrain him, not aided by an order for 
litti without his undertaking to proceed 
no farther at law. v. Frji^ 19 Ves. 277. S. C. 
3 V. & B. 9. pR. BsbRivEn. 

An order conseut ean only be got rid of by con- 
sent. Bernal v. Marq^'rf Dmiegal, 3 Dow, 146. S.C. 
lBli.T«f.S. 694. w 

A party cannot proceed UPsw and on an account 
in equity relative to same inadter, but must make liis 
election. Id, 147. 

Plaintiff put to his election where suing in this court, 
and in a foreign court of law. Pieters v. Thompson, 
Coop. 294. 

Order to compel elcctUi^ to proceed at Ip . or in 
equity of course ; but if upon a false sugg'^dun, that 
the suits are for the same matter, nischarged ; and that 
question, if of any difficulty, referred to the master ; 
and all proceedings stayed in the meantime. Mills v. 
Fry, 3V.&B.9. H .EFEllENCE TO MaSTEU. 

Su|;gestion that the defendant is doubly vexed by 
suits m equity and at law for tiie same matter, ascer- 
tained by reference to the master. Bopd v. //einsel- . 
man, IV.&B. 381. IlEPEnENCE to Master. 

In Young v. Lticas, 1 V. & B. 383. (n.) the lord 
chancellor said, that a reference to the master was the 
course where the representation that the suit and ac- 
tion were for the same matter was disputed ; but where 
that representation was not controverted, the court 
might aecide without that reference. See the order in 
Mouselep v. Basnett, id. (u.) 

After a decree to account obtained, plaintiff com- 
menced an action at law. Injunction granted ; for 
having got the relief he prayed, his election is made ; 
besides, to allow him to proceed at the same time in 
law and equity, for the same matter, would occa.sion 
a clashing of jurisdiction inconsistent with the ends of 
justice. M 0 ^ery,Reed, I Ball & B. 318. 

Plaintiff elected to proceed in equity, havin g at that 
time undertaken peremptorily to try the action com- 
menced by him at law. Defendant moved for judg- 
ment as in case of a nonsuit, and the court held, that 
the plaintiff must abide by the consequence of his elec- 
tion. Anderson v. Tombs, 2 Anst. 569. 

To put party to election to sue at law or in equity, 
is motion of course. Anon, I Ves. J. 91. Ph. Mo- 
tion OF COURSE. 

^ An application yrss made to discharge an order put- 
ting plaintiff' tti his election, on the ground that the 
matters for which he was proceeding here and at law 
were quite distinct, and a rettrCnce to the master, to 
see . if the proceedings at law and in equity were for 
•the same matter* was prayed. The lord chancellor 
thought, that if4be matters were distinct, the order 
did not restrain hun. and he had only to prove it when 
complaint was mide <^he breach of the order ; and 
fheiefore denied the motion, plaintiff not being able 
to produce any instances of such a reference. Bui- 
▼. Butcher, Dick. 558. 

When an order to elect was obtained; the time for 
excepting to the answer had not expired ; plaintiff 
shewed mr cause that^ had filed exceptions to Ae 
answer ; allowed as caM, and order for putting JMxty 
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to hisdection, dischaigcd. Bemon v. Parsmis, 2 Fowl. 
403. Browne v. Poj/nix, 3 Mad. 24. S. P. ^ 

. . Plain^ vraa ordered to shew cause why nc should 
W'makqjj^is election either to proc:ecd in the Hxclie- 
;t|ueror in the Consistory comt at Morthampton. On 
.electing to proceed in foriner^procccdings in the othei: 
‘'court stayea. . Shiruin v. Dunmore, 2 Fowl.;i,403. 

I^ave obtained to proceed in this couit. (Excb«^4[o 
falsify the picas put in by defendant to the bill, aifd 
also to proceed at law against the defendants to reco- 
ver possession of the premises in question. Gunlner 
V. Jordon, id. 404, 

So, on reading the answer and hearing counsel for 
defendant, plaintiff was pennitted to proceed at law 
for the recovery of a certain sum mentioned in tho bill, 
atiiid in equity as to all the other matters, llotneilly v. 
Gihert, id. 404. 

A creditor, by coming in umlcr a decree, and pray- 
ing a commission to prove his delit, was held to navO' 
made his election to proceed in this court ; and was 
therefore restrained from proceeding at law.- Farnham 
V. Burroughs, Dick. 63. 

On application to put plaintiff to his election, leave 
was given to make a special election to proceed in this 
court for the two years rent in question, accrued due 
bcfoiB defendant came into possession ; and at law 
for the rent accrued due in defendant’s own time. 
Joper v. Barker, id. 182. 

In this case plaintiff was an executor of a creditor* 
and after having proved his ilcbt under a decree, 
brought an action at law. He was then ordered to 
elect, and elected to proceed at law, but on his appli- 
cation, his election was dismissed, and leave given him 
to come in under the decree. Dennety, Coker, id. 
144. 

Though, in ordinary cases, a plaintiff shall not pro- 
ceed at law and in equity for the same demand against 
executors or administrators, yet a representative of the 
intestate seeking to give preference to others by con- 
fessing judgment, distinguishes the case ; and therefore ' 
the court gave plaintiff leave to make a special election, 
viz. to proceed at law to recover judgment with a stay ^ 
of cxeciilioii, and in equity for a discovery, and an ac- 
count of assets. Barker v. Dumnresqne, 2 Atk. 119. 
S.C. Barn. 277. 

Where there is a bill here to foreclose a mortgage* 
and an ejectment brought at law, an order for election 
will not he granted, or if obtained, will be dischai^ed, ' 
as a court of equity cannot, on a foreclosure bill, de- 
cree possession. Wood v. Hodges, 2 Fowl. 405. 

If the plaintiff elect to proceed at law on coming in 
of the answer, the suit in the court of equity must bo 
dismissed, but on dropping that part of the bill which 
prays relief, the plaintiff is allowed to proceed at law. 
FitxgeraUl v. tiucomb, 2 Atk. 85. 

A plaintiff may make either a general election to 
proce^ here or at law, or a special election, as to pro- 
ceed for part here and the other part at law ; but the 
court will judge of the reasonableness of that special 
election. Anon. Gilb. 183. 

If plaintiff makes a special election to proceed.4it 
law & to part, and in equity as to other part, witli ite 
gard tp^hat plaintiff elects to proceed at law, his bill 
oughtv’tOf^ic dismissed with costs. Anon» 31^.W. 
90. (n.) . 

A dismission upon an election to proceed at law is 
not peremptory, but the plaintiff may, after he has 
failed at law, bring a new bill. Cs. of Plymouth Vm? 
Bladon, 2 Vern. 32. Pr. Dismissal of Bill. 

Plaintiff is not Imund to make hia election till de- 
fendant has answered. Order discharged for irregula- 
rity, as being obtained before* . TUlotson v. Gansmi, 

1 Vern. 103. S. P. Jones Stafford, 3 P. W. 90. 
The order provides, that plaintiff, his clerk in court, 
and attorney, within eight days* do make his election 
in which court he will proceed ; if he elect to proceed 
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in thisTbourt, tihe proceedings at law arc stayed by in- 
junction if at law, the bill is to be dismissed with 
COSU. Arum, 3l». W. 90. fn.) 

Special election to ])n)cced at law, in an ejectment 
for the land, ami in equity for an account of profits. 

1 Vcrii. 105. But see obsei-vatioua on this case, 
Dormer v.Foitescnef 3Atk. 1‘29. BjEC-rMKNT: Ac- 
VpnvT. 

if the defendant pleads in bar, the plnlntifT is not 
pbligcd to elect till the plea is argued, for tlic pica de- 
nies the right to sue in i-quity. Anon, Mos. 304. 
Vonghan v. U'chh, JMos. 210. Bit. Plka, Ancu- 
MiiNT or. 


ENLAnCF.MENTOr TlMK, Set! MoUTOAllF.. TlME, V.7- 


XXXVIIi; Evidem K. 


See also Bankcy. VT. 14. (r)- X. 9. (n) ; RUii- 
niAOK, IT, — Vr, Ai'veal, 5. — Tmuks, VI.; X.2. 
—Will, X. 


1. Generally, 

2.. H'fcfit sufficient generally, 

3. Of u'hul facts nccrssanf or adinissihle generally, 

4. Paml, where aihnUicd, 
a. Onus probandi, 

C, JCvlry off as read, 

7* Further evidence, 7vhcn admillcd, and on appeal, 
7'e-hearhig, £^c, 

8. Before master, 

9. At law. 

10. ErhibitSn 


11. Affidavits, 

(n) General orders concerning, 

(h) Their incidents generally. 

(c) Filing and swearing generally, 

* (d) Form of, 

(e) Jn support of w/unclion. 

, (/') In support tf hills tf interpleader. 

(g) 111 . support of nioiions, 

(/t) On application to sae in forma pau- 
peris, 

(0 Of service. 

(j) On application for substilnted service. 

{k) On obtaining u ril nc cieat r(gno, 

(l) On commission to examine iritncsses, 

(m) When necessary. 

(nj When read against ansirer. 

(p) When received and read as evidence ge- 
nerally, 

(р) Affidavits in reply, 

12. Answer, 

(tf) Where ausiver may be read as evidence, 
(ft) What good against, 

(с) Fffiect of reading, 

Pills generally^ and where taken pro conff^. 
Taken on bill to perjwtuate. See also MAilkiSGE, 
II. — Pk. Costs, 10. ( JT). 

IP 

so. Taken in other courts, 
in '5*^“*"*** of other courts, 

lo defendant read against the other, 

on cause, 

o?* 5*^®” another cause, SfC, oi' matter, 

oi* «nd tossqfdemls. 

^2. Where admitted to expound deeds. 

23. Uand-writing, 

24. In tithe causes, 

26. tVill, proof of. 

. When admitted to exjwmd wilb. 


13. 

14. 



who and 


27. Witness. .. ^ ^ 

(aj Ger^erallyf his rights, 'duties, and liaUU* 
lies, and of .suhpuema to testify. * 

Gb) Competency of, 

. (c) Examination as, to credit. ‘ ^ 

(dj. Demurrer fo lntefrogatorie$,Jfii 
on what^ mati^s epcamki ’ ^ 

(e) Attesting witnesses, 

28. Fxamiiiathni. 

(«) Gencntlly. 

(A) When and how taken, 

(c) Krami nation viva voce, ■ 

(i/) Before master, 

(e) Examiner, 

(f) De bene esse. 

(g) ]*To interesse sao, 

(h) Cross-examination^ 

(i) Further or re-examinatioti, 

U) Of imrties to cause. 

(k) Of defendaaton interrogatories, 

{ /) Connnissiomm examine, 
f 1 ) General orders, 

(2) Effect of. 

(3) Tl'Vif?* and how granted and ob- 

tained, 

(4'1 Second commission, 

Iri) J low discharged or abated, 

• (G) Kxecnlhm of. and of the com- 

missioners thereto, 

(7) Pet urn of, 

(8) M'hm lost, 

29. Depositions, 


(o) Generally and general orders, 
(/>) Taken de bene esse. 

(c) Amendment of, 

(il) Snppressal of 
30. l*ublicalion, 

(a) Generally, 

(A) KiUurging publication. 


1. Generally, 

(!osls of documentary evidence not read, norcntci'eil 
as read, were disallowed. Stnart v. Grecnallf 1 M'Clel- 
705. S. C. 13 l*ricc, 755. Ph. (’osts. 

Owners am) >ccii|ner.s of houses in London sub- 
ject to tithe ; defendants ats. tithe owner ordered to 
pesrmit witnesses to inspect them preparatory to exa- 
mination on iuleiTogJtorics for proving their value. 
hynastvn v. E. J, Comp, 3 Swan. 248. ■ See this uu 
appeal, 3 liligii, 153. Pit. OnoKn fob Insim-c- 

TION. 

When; defendant iu tithe cause examines many wit- 
nesses whose testimony is inadmissible to any extent, 
the court will give plaintilf his costs of the rejected 
depositions, independently of the result of the cause. 
Fetch V. Dalton. 6 Price, 232. Pn. Costs. 

Defendant ordered to deposit books in hands of do* 
puty remembrancer, fur ins^iectiou of other party, and 
afterwards ordered to account, in doing which, he 
must refer to these books, is not obligea to pay fees 
of the office in taking cojiics. Gabbii v. Cavemlislh 
2Aiist. 547. Costs ,q|. Office Cop^jm. 

The rules as to evw^b are the samb in equity as 
at law. Manning v. iMhmere, 1 Atk. 453. Glynn 
V. Bank of Engla^id, 2 Ves.41. 

2. What is sufficiM gjudfrally. 

Payment of money, tbou^ evidence a^gainst the 
payer, of the title of the parW receiving it, is not evi - 
dence against the receiver^ mat the payer was the par- 
ty bound to pay it. Tbe suppression of some of a 
series of documents relating to the title, which are ad- 
mitted to be in the possessio^f a party, is evidence 
that tlic documents withbel Afford inferences unfa- 
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▼owabli to the th,le bf the party. Jama v. Bion, 2 S. 
•&S. 600'.' 'Payment. 

The pitiduclion by a plaintifT suing as administra- 
tor to A, of the letters of ailministration, is not primd. 

death. Jfoofzs v. De Bernates, 

At ^^M||H|j^, liberty given to a plaintiff suing as 
^dmia}i||HBEbo exhibit interrogatories to prove the 
dca^bf iSKrson whose administrator he claimed to 

v^^Wfa^se per^tted to stand over for that 

£viden(»%f reputation of exemption of a district 
from dthfljnd de bene esse. Doniiison v. Klsleyt 
1 rv 24. Tithes ; Evidence. 

The court rolls of a manor, taken by themselves, 
are evidence only against the tenants of the manor, 
and the lord of uie manor. Att, Gen. v. Ld, Hulham, 

1 Turn, dc K. 217. Lanol. &c 'J'en. 

Where purchaser of cquite of redemption had the 
legal estate conveyed to hi||w deed, dated tlic 24th 
August 1796, in which it reciteil, that the pur- 
chaser had some time since paid to the mortgagee tlie 
money due on the mortgage, &e. ; bill to redeem was 
filed on the 29th January 1816 : 1 leld that the recital 
was an acknowledgement ,:^f the mortgage title within 
twenty years from the filing of the bill. <• r \ Cnp- 
ner, 1 S. & S. 347. Time ; Momto/iCko-^ ...ei emo- 
tion ; Acknowledgement of Ihle. 

The mere fact of the delivery of an account with- 
out evidence of contemporaneous or suhseziuent con- 
duct, does not affuid presumption of settlement. Jr- 
tnne v. Yoiaig, 1 S. & S. 333. Settlement of Ac- 
count. 

Bill founded on a letter nut stamped ; decree 
made, but directed not to be delivered out, till letters 
were produced stamped to registrar. Chervet v. 
Jones, 6 Mad. 267. Stami*. 

An entry by decreased pijrson, who had knowledge 
of a fact, whereby he charges liimscif or discliarges 
another, upon whom he would otherwise have a cdaiin, 
is admissible in evidence, even though the paity 
could not have been examined as to the fact in his 
lifetime. Shon v. i.ce, 2 J. & \V . 489. 

Judge’s notes not evidence of facts, which trans- 
pired at trial. Exp. Lennuoutk, 6 Mad. 113. 
JuDcr/s Notes. 

A document which is stated in the bill, and which 
the answer admits and refers to, cannot be read from 
the bill at the hearing, but must be pr Vov^ 

V. AUingham, 1 Jac. 339. Pii. Pnonw .lox of* 
Deeds. , i - 

Upon lease of tithes by lay impropriator, if the litlics 
of the particular lands arc excepted, it might admit of 
construction, that lessor is entitled to that which he 
excepts. But if former owner of tithes upon a lease, 
has made a parol deedaration, that he is not entitled 
to the tithes of those lands, that declaration is in itself 
important evidence, and gives a construction to the 
exception in the lease. Nurbury v. Meade, 3 Bli. 
212. Tiriitn; Title. 

Entry of biftii of a dissenter’s child in a register 
kept fpr the ^posc, at a imUto library, not evidence. 
Exp. Taylor, 1 Jac. & \V^|B. 

A bill* of sale having been executed by a testator, 
and subsequently delivered to A, on a question, whe- 
ther it was intend^ as a gift, an entry in the testator’s 
book, made beti^n tbi^ periods of the execution and 
the delivery, is a^misiwe evidence, liyle v. Baggie, 
1 Jac.&W. 234. 

Money ordered to be paid under a power of attor- 
ney executed in North America, attestra by a notary 
pttblie, and verified by the secretary of state of the 
Gountiy. Affidavit of the execution of an instrument 
made before the mayoMf a foreign town, not received 
without evi^ttce of hisiiolding that situatioQ. Gttrvey 


v. Hihbert, 1 Jac. 6c W. 180. Deids, Execution 
OF ; Power op Attornev. !?' 

An office copy is the only evidence the coujt will 
admit of the filing of the affidavit. Kxp. iNorth, 
Buck, 396. 

Transfer of stock of an intestate into the name of 
himself jointly with that of the husband of dtac of his 
two ncices, accompanied with proof of his having 8jtid> 
in his lifetime, that it was his intention to give tli’e 
husband the stork at his death, in consideration of af- 
fection, &r. and that lie had transferred it for that 
purpose, (if not rejicllcd by counter testimony) ; held 
to be sufficient proof of gilt of such stock, and court 
will not continue injunction granted to restrain the 
husband, who had ailministercd, from disposing of it. 
George v. Jlou'anl, 7 Price, 646. Gift ; Tuust. 

An old grant from the crown, “ of grain, hay, and 
herbage,” not shewn to have been acted upon, and 
under whiidi no enjoyment or perception of the s|)ecifiG 
tithe claimed (agisimeiit) was proved ; held not to 
be sufficient proof of title, in persons claiming under the 
e:rantcc, to tlie tithe of agistniciit. Scott v. Lau'son, 

7 Price, 267. Title. 

I'lic assignment of the petitioning creditor’s bond 
by thii lord chancellor is conclusive evidence of ma- 
lice. Holmes V. IVaineivrighl, 1 Swan. 23. Bank- 
CY. Assignment of Pliitioxing ('ueditoii’s Bond. 

A mortgagee having advanced to the mortgagor a 
further sum upon his bond, held that the bond, though 
obscurely worded, was evidenre of an agreement for a 
further charge upon the mortgaged premises. Exp. 
Hearn, 1 Buck, 165. Puutiieu Sf.cuhity j Bond; 
MoilTGOn. & jMoil'lGEE. 

Document produced by a party, as evidence in his 
behalf, must be accompanied with proof of the custody 
whence he (h.rivcd it, to satisfy court ofits authenticity, 
othenvise it will not be permitted to be read. Han- 
dolph V. Gordon, 5 I’licc, 312. 

Bill, by assignor and assignee of debt, for recovery 
of it, staling assignment, is sufficient evidence of it, 
without further proof, though defendant states ho is 
ignorant thereof. Ryan v. Awlerwn, 3 Mad. 174. 
Assignment. 

Bvidonce, us to value, of witnesses stating opinions 
formed upon a loose recollection of circumstances^ at a 
distant pei iod, not to be put in competition with* that 
of surveyors actually employed at the time to ascertain 
the value, and where no had motive can be ascribed, 
so as to aiieet a lease sought to be set aside for under 
value. Ait. Gen. v. Cross, 3 Mer. 542. 

As to the evidence necessaiy to be produced of debt 
and its nature, and how far bond, or other security, is 
alone sullicicnt on re-opening a settled account be- 
tween solicitor and client, before Dep. Rcmemb. Eewit 
v. Morgan, 5 Price, 42. Account. 

Answer to a bill, by a rector, for an account of 
tithes, setting up a simoniacal contract, suppoiled by 
evidence of the contents of a letter all^^ to have been 
written by tlie witness (one of the patrons of the liv- 
ing) to the plaintifT, previous to his admission to ffie 
liviogjijpontaming the terms of the agreement, which 
wenrnlei^ards accepted, and the letter containing 
such acceptance had been subsequently returned to the 
plaintiff, and destniyed by him. On an objectUm to 
the adinissibiiily of evidence of the letter containing 
the proposal, on the ground of want of notice to the 
plaintifT to produce the origiitul, held that the evidences 
was admissible, the dc|N>sitio|^Jbeiiig sufficient notice. 
At law such evidence would M be omissible without 
notice, because it not being \iiown till the time of 
tiial, what evidence will be offined on either side, nmi 
convtat, otherwise, that the original might not be pro- 
duced. But even at law, notice is not nccessaiy, 
where, from the nature of the nroceeding, the party 
must know that the cont^ta or bl written instrument 

R 2 



970 £vidence, PRACTICE, XXXVIII. 


in his ^bsEcsaion will conic into question. Wood v. 
Strickland, 2Mer. 4f51. 

In cipnveyaiices by lease and release, it seems not to 
be the practice in Tieland to make lease for year ; but 
recital in releniie is evidence of lease* Daljt v. Kell^, 

4 Dow, 435. Co.N veyance ; l*ii actick in Ireland.^ 

Where the subject of a devise is described by refer-* 
ence to some extrinsic fact, extrinsic evidence must he 
admitted to ascertain the fact, and to ascertain the 
subject of the devise. Different from the cases of re- 
ference to a paper which is to form part of the will, 
where the will itself must specify the paper to lie in- 
corporated with it. Sanford v. Raikes, 1 ]\Ier. 653. 
Will, C. of. 

Dill for the redemption of a mortga,i^ after twenty 
years, upon the evidence of a conversation, proverl by 
one witness only, dismissed, llis honor, however, of 
opinion, that parol evidence was admissible in such 
cases. Reeks V . Vflstlelhwaitet Cooi^. 16 ] . Length 
OF Time ; Moutgagi:, Hed. of. 

Affidavit with interpleading bill is conclusive of 
fact. 5rm;i:so}t V.. 4 m/ersDM, 2 V. & 11. 410. Inter- 

FLEATlEIl. 

Effect of wilful misrepresentation as to credit, giving 
a remedy by way of damages, on ground of fraud. In 
bankruptcy, where evidence of party is received, it 
must be in all particulars consistent, clear, and un- 
ambiguous. Exp, Carr, 3 V. fit 13. 108. Bankcv. 
Fuauu. 

An article of agreement to demise lands executed 
upwards of thirty years, and produced out of the pro- 
per rmstody, held to be admissible in evidence as an 
ancient instrument, by proving (not by the subscrib- 
ing witnesses) the signatures of the parties, that it was 
ill defendant's hand- writing, and an indorsement, ex- 
plaining why possession did not accompany it, its au- 
thenticity being thereby established. ALymird v. 
Kearney, 2 llall Ck 11. 463. 

Comjiarison of hand -writing, tliough lately admitted 
as evidence, if conhrmod hy the contents of corresjion- 
dence, refused in the instance of a single letter for 
tha purpose of cominitiuent* Wade v. Rroufrhtoti, 3 V. 
& H. 172. Commt'imknt; IfANo-WinTiNn. 

When an account furnished by a party lieforc any 
suit instituted, is pnxlucod to charge him with the 
items, on the debit side, he is entitled to resort to the 
credit side in support of his discliargc. Roanlman v. 
Jackson, 2 Hall & D. 382. Account. 

S^liecial covonants as to cultivation, not implied 
from the mere act of holding over ; as they may be 
from payment of rent at tiic same })eriod, as evidence 
of agreement to hold, not only uii the same terms, 
but subject to the same covenants. Kinipton y. Eve, 
2 V. & 13. 349. Covenants ; Landi.. 6c Ten. 

Supplemental answer permitted to correct mistake, 
but held strictly to mistake, clearly sworn to, and pro- 
bable in itself; the solicitor who put in the former 
answer being dead, whose letter, admitting the fact, 
contrary to that answer, would not be evidence in a 
prosecution for penury, against the defendant ; which 
ought not to be lufluenccd by the admission or refusal 
of the application. Strange v. Collins, 2 V. & 13. 
163. Pu.SuprLE¥SMTAT. Answer ; Mista^". 

if the entire of correspondence be not produced, 
no reliance ought to be placed upon detached parts 
of it. IHennerhasset v. Day, 2 Ball & B. 120. 

The ciicumslauce that "one residuary devisee was 
the attorney who drew the will, not decisive evidence 
of fraud. Paine y. Hall, 18 Ves. 475. Fhaui> ; Will. 

The presumption of-^yraent of a bond after twenty 
years may ^ lepelled ny evidence, that obligor had 
no opportunity or means of paying. Ffadong v. Wwter, 
19 Ves. 196. ritEsuMPTiON of Pa ^ ment ; Length 

OP J IMI., 

As tu admitting in evidence a parish register not 
kept acconling to the canon, requiring weekly entries, | 


what sufficient, 

or a copy, without proof, that the original is n6t to 
found ; quere. 7 Parish register aclmissible evidence,' 
notwithstanding the loss of a leaf not destroying the 
series of entries. Declarations of relations, evidence 
of pedigree, but inconclusive without shewing on what 
occasion, what led to them, &c., Whe^et a pl^sician 
or scivant who attended the family Ca^l^ Jkoinittcd 
as one of the family, qutere. Object wpN&g 
dence in secret to prevent attempts to su^m dereetive 
evidence already given : but fthrlher inquujyfjteiiine- 
celiary, not refused. Walk^ v. Wingfijt^^LS*Ve&* 

Petition to stay a bankrupt’s ceTtificii|e..Upon alle- 
gation of concealment, and sworn tO'dnTy upon in- 
formation and belief, dismissed, ^with costs. Exp* 
Joseph, 18 Ves. 340. Bankcy., Petition to stay 

CERTlVirATE. 

On a bill for specific execution relying on part per- 
formance, the agreement must be prom as stated. 
Savage y, Cairol, 1 Bal ^^ B. 551. Spec. Perf. 

Parol agreement piwM by one witness, corrobo- 
rated by others, and not denied by answer, enforced 
upon the ground of part performance. - Toole v. Afed- 
licott, 1 Ball & H. 393. I'arol Agreement; Part 
Performance. 

The Fleet register, evidence not as a renter, but a 
declaration upon the fact. Lloyd v. Eassingham, 
16Ves.5JA 

The registry of a ship is conclusive evidence of the 
property, upon the policy of the registry acts ; even 
against the claim of creditors, upon a joint purchase 
and various acts of apparent ownership, within the 
bankrupt act, 21 James 1. c. 19. s. 11. Exp* Yalhq), 
15 Ves. 60. Bankcy . Reputed Oavnershiv ; Ships’ 
Registry Acis. 

Qualification as to evidence ; tradition, even upon 
pedigree, must be from persons having such a con- 
nection witli the party, that it is natural and likely 
from their domestic habits, that they are speaking the 
truth and could not be mistaken ; upon that principle, 
description in wills, monuments, bibles, 6cc., arc ad- 
mitted. Whilelocke v. Baker, 13 Ves. 511. 

In the ense of pedigree, hearsay evidence of decla- 
ration by the husband as to his wife’s legitimacy, 
admissible, as well as those of relations by blood. 
I'oirlesv. Yoiing, 13 Ves. 140. Pedigree. 

Depositions of a witness read, though be had died 
Ijcforc cross-examination ; the cross-interrogatorics not 
going to any point to which the witness had been ex- 
amined in chief, nor to bis credit, but to matters 
capable of proof by other witness^* O'Cailughan v. 
Murphy, 2 Scho. & T.. 158. 

Letter by an agent, is not evidence against the prin- 
cipal of a pre-existing agreement, though it may be 
of an agreement contained in that letter. Fairlee v. 
Jlastings, 10 Ves. 128. Pr. &c Agent. 

'The rule of evidence in the accountant general’s 
office ought to be the same as in the court; therefore 
upon marriage of woman entitled to interest of fund 
for separate use, an affidavit was required beyond that 
of the marriage, and idemnity that there was no settle- 
ment, or agreement fpnjeltlement, without pieju^ce 
to future cases. Clayi^^, (i resham, 10 Ves. 288. 
Pr. Accountant GenmiAl’s Office ; Paymt. out 
of Court. 

I'o obtain payment to representitivee, mere pro- 
duction of probate is not sufficient f . proof of death is 
now required, and that testator wan the party in the 
cause. Id, 289. Exons. & Aomors. ; Payment 
I OUT OF Court. • , . 

A notaiy-public has credit everywhere, but the cer- 
tificate of a magistrate of a colony abroad, r^uires 
evidence of his character. Uutcheon v. Manningtm, 
6 Ves. 823. Not ary Pvbu& 

Bill alleging a written agreftent, may be sustained 
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by ^idence of a .jpftiti agreement. Spurrier v. Fitz- 
gerald^ 6-Ves. 546. Agreemint. 

Debt discharged by entry in the testator’s hand, 
that the debtor pays no interest, nor should he (the 
testator) take the principal, unless greatly distress, 
and ujm eiviaence of his circumstances. Eden v. 
aSO. Debtor 6l Creo. 

A^jWtijjijmip cannot be established by the evidence 
and,, their private communications. 
The ptoived aliunde ; for want of such 

proof ammission against the ostensible partners Has 
sustaineoT'^Eap, Benjield, 5 Ves. 424. Partner- 

SHIP. ^ 

Pifteeil^y(£» 'possession of a benefice is jyritnA facie 
evidence of a regular induction, and of reading tlic 
thirty-nind articles. Chapman v. Beard, 3 A list. 942. 
Lengiii of Time ; Induction. ' 

Evidence .of the declarations of a roan since dead, 
as to a fact done by himself, is not admisible. Gar* 
mans v. Barnard, 1 Anst. 

Upon a bill to redeem, e^^md facie title is suffi- 
cient ; and an issue^ shall not be directed, thougli the 
title is complicated, if unconlradicted. Ppm v. Bower- 
7nan, 3 Swan. 241. Mortgage Keuemption; 
Title. 

^ A plaintiff claiming under a deed, not stated par- 
ticularly by him, and not particularly ami explicitly 
aflmitted by the defendant, cannot 1; ertitf.- 1 to a 
judgment or decree founded upon such »'■ «1 egainst 
such defendant, without produi.ing and proving such 
deed. Bernep v. Moore, 2 llidgw. P. C. 323. Pro- 
duction OF ])eei)S. 

Upon a question of legitimacy, A produced wit- 
nesses, who swore to a marriage in fact between his 
parents, and he obtained a verdict. On a second 
trial he declined to produce those witnesses, and rested 
solely upon a reputation of the marriage. Although 
he again obtained a verdict, yet this is not sufficient 
to satisfy the conscience of a court of eijuity. Sher- 
tMi'iie V. Napier, 2 Hidgw. P, C. 224. 

On questions of legitimacy, declarations of parents 
after the birth of the child can have but little wcijfht. 
Id. 2.34. 

If the terms of a contract are reduced into writing, 
the paper must be stamped in order to be read in evi- 
dence, though collaterally. Ifearne v. Janies, 2 Pro. 
C. (!. 309. Stamp. 

In courts of equity, the plaintiff may select a par- 
ticular admission, and when that is read, defend^ant 
is obliged to prove the other facts stated in his answer 
by other evidence. Thus, where to a bill by creditors 
against an executor for an account, the exccutoi 
answered that llOOf. was deposited in hands by 
the testator, and that afterwards he gave testator a 
bund for 1000/., by whom 100/. was presented to him 
for his trouble in making up the accounts, and in tes- 
tator’s general conrerns, no other evidence appeared 
that testator had deposited 1100/. in his executor’s 
hands, and it was held, that what was confessed by 
the answer, when it was put in issue, need not be 
proved by plaintiff, but that defendant should make 
out {iwfs, what he insisted on by w'ay of avoid- 
ance. This was held, ^MMyer, under this distinc- 
tion, that when defends||Wmitted a fact, and in- 
sisted on a distinct fact by^ay of avoidance, then he 
ought to prove the niatter in his defence, because he 
may have admitted it from apprehension that it might 
have been proved, and therefore such admission ought 
not to profit him ; but if it had been one fact, as if 
defendant had said the testator had given him 100/., 
it ought to be allowed unless disproved, for nothing 
of the fiict charged is admitted, and plaintiff may 
disprove the whole fact, as sworn, if he can, and 
upon its being urged that the probability was on de- 
fendant’s side, Ld. ^wper said there was some pre- 
sumption in that, but not enough to carry so luf^ a 
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sum, without better attestation. Anim. Gilb. Evid. 
52. But see Peake’s Evid. 56., notes. 

A copy of a register of baptism in the island of 
Guernsey is not sufficient evidence here of a party 
being of age. Huet v. X«e Mesurier, I Cox, 275. 
Foreign Kegisters. 

An original letter stamped, after production, to , 
make it evidence. Ford v. Compton, 2 Bro, C. Ct 32. 
Stamp. 

Circumstances forming pieces of evidence, which, 
taken separately, arc not conclusive, cannot become 
^by being united, /fume v. Burton, I Ridg.'P.C. 

^ Probate of a will is conclusive cvidencO of the sa- 
nity of the testator to diK|)osc of his personal estate ; 
but it is by no means conclusive evidence of liis ca- 
pacity to dispose of his real estate. S. C. id. 277. 
Will, Puorate of. 

In what case an old map of an estate is good evi- 
dence to ascertain the quantities and boundaries of 
particular lands. M ilkiuson v. Allott, 3 Bro. P. C. 
684. IIOUNIIAIIIKS. 

Opinion of counsel read as evidence. Broum v. 
Gurrou'ap, Dick. 353. 

A pedigree made by a testator's direction, and 
round among his papers, not admitted to explain a 
will, cciuivocal but nut unintelligible. CroUey v. 
Clare, 3 Swan. 322. See S. C. Ainhl. 397. Will, 

C. OF. 

JCntrics of presentments in the Ixioks of a manor 
aie not evidence of acts of ownership. Irwin v. Simp’- 
ftof, 7Bro. P.C. 317. 

Probate of testator’s will proof of his death. French 
v. French, Dick. 26d. Contra 10 Ves. 289. 

Public books, as of a manor, ordered to he pro- 
duced, but not books in private hands. Anon, 2 Ves. 
678. 

^ Witnesses examined de bene esse in Sweden : coun- 
cil of Sweden refused to let a commission be executed 
for examining them in chief, 'flic depositions de bene 
esse may lie read, (jusson v. Wordsworth, Ambl. 108. 

S. C. 2 Ves. 325. 336. Pr. Examination, de bene 

ESSK. 

Testator manifesting an intention to dismise of the 
residue, but leaving it inchoate, inasmuch as he did 
not name the residuary legatee, it was held that the 
executors were not entitled to the surplus. Where 

{ >arol evidence can l)o read to shew no resulting trust, 
ike evidence may be lead contra to disprove the im- 
plication from the former ; legacy to one alone of two 
(or more) executors, will nut exclude eitlier ; legacy 
to the daughter, &c. of an executor, is not to be 
deemed a legacy to him so as to prevent his taking tho .. 

' surplus merely for that reason. Bp. Cluyne v. Youngi 
2 Ves. 91. Will, C. of ; Executors ueneficially 
Interested. 

llusbaiid receiving proceeds of a sale of wife’s es- 
tate, and promising, by a note or receipt, to lay it 
out pursuant to trusts relative to other property, this 
note held evidence of the . agreement ' antecedent to 
the salci and estates purchased afterwards by the hus- 
ban^>,'were held to be bound. AtU Chen. v. Whor- 
woodg^TVes. 534. Huso. &;Wifk; Agreement, 
Satisfaction of. 

Bill by executors ou loss of notes mentioned in a 
list written by the testator. Such a list not of iteelf 
evidence of the properly, f^ut left to be tried at law. 
Glynn v. Bank of KugLand, 2 Ves. 38. * 

Shop books in testator’e^nd not evidence ; en- 
tries by servants, after their i^featli, allowed. Id. 43. 

Parson’s receipts for tithes evidence^for successor. 
Id. ib, . ^ ; 

A pei^n’s own entty-in books of account, allowed 
on enquiries l^fore the master . as evidence of a claim 
made in his lifetime^ bnt not as original or iiositive 
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evidence of the" fact. 
54. 


Lefebure v. Worden, 2 Ves. 


Entiy by servant or agent usually employed in 
such matters, allowed as good evidence upon proof of 
his death. Id. ib. , * 

In cases relating to clandestine marriage, hearsay 
evidence and declaration are no defective proof, but 
has weight with the court, especially when uncon> 
tradicted by any thing on the other side. Heard v. 
Travers. 1 Ves. 313. \Vaut> of Court. 

I'ayincnt of interest for a legacy by an executor 
from time to time, shiill be evidence of assets, not so 
of a single instance of payment of interest. Clergji- 
inan*s Soiis-v. Sn ainsori, 1 Ves. 75. Exon. A omis- 
sion OF Assets. 

'riiuiigii contemptuous words were spoken of a sub- 
poena, and the person serving is severely beaten, yet 
us these facts were proved by the oath of a single 
person only, the court would not, in the first instance, 
order the party to stand committed, but made a rule 
upon him to shew cause why he should not stand 
f ouiinittcd. jhion. 3 Aik. 219. Pn. Con i kmit. 


VVlitMC a jici'Knn is examined as a witness, and 
after death of plaintiff files a hill of revivor and hc- 
conics a party interested, he is not dis(|ua]ified from 
being evidence. /Ja/rs v. Ifinid, 2 Aik. <>16. * 

A merchant’s eopy-boak of letters has been allowed 
to be read where the person wlio has the oiiginal 
letters refuses to produce them, ^tort v. Mellish, 
2 Atk.611. 

An inquisition of lunacy is always admitted to Ik>. 
read, but is not conclusive evidence, for you may 
traverse it. Sergison v. Scaleii, 2 Atk. 412. S. C. 
y hlod. 370. 


The evidence of a Deighbouiing manor siiall not in 
general be admitted to shew the custom of another 
manor. Dean and Chapter of K/j/ v. ff'i/rrtoi, 2 Atk. 
1H9. 


Courts of law have ailtuilted evidence with rcg-ard 
to profits of mines out of other inanui's where they 
arc similar, to explain the custom of tlie manor in 
question. Jh. 

it; is too late, at the hearing of the cause, to object 
to depositions taken de bnie c.vsf, as irregular. The 
court should have been muvcil to discharge the order 
for pilblication. Ih. 

The court of ciinity will not put persons to set forth 
a custom with the exactness which is requisite at law, 
or which the exchequer expects. Ib. 

Parol evidence of declarations of the wife rcspieirt- 
ing her advancement made during coverture with 
first husband, admissible against the second. Fawk- 
iier V. Watts, 1 Atk. 407. 

So also proofs of declarations by a husband, be- 
cause against his interest ; secus, as to declarations 
by the father. Jb. 

Papers in the hands of a party to a former cause, 
after publication had passed, through not produced, 
these niay be read upon a bill of review. Utandhh v. 
Radley, 2 Atk. 179. Dili, of IIevikw. 

In what cases equity will allow letters to be read 
as evidence. Mmtgomeric v. Ati, Oen. 9 Modii 365. 
I^ETTERS. 

^Vitness sweating ' to never beard of an agreement 
at or lieforo a certain time, is a negative pregnant that 
he heard of it after. Walker v. Walker, 2 Atk. 100. 

A counterpart may be read if an oridnal deed lie 
lost : and if no counterpart, a copy ; and if no copy, 
TOroi evidence of die ntanner of it*s being lost ; if 
destroyed by fire, or lost any unforeseen accident, 
they arc of t^selves excuses. Villiers v. 

1. V 

. Pill/SRuRtent hud account produced, it must be 
, prove^to ^ve been a stewau^er bailiff’s, or it is not 
^evidcnro here any more than at law. Franks v. 
Cnrry^ id. 


Copy of admittance may be read, though not ' 
signed, where it is of thirty years’ standing. Dean, 
dfc. of Ely V. Stewart, 2 Atk. 44. S. C. Dam* 170. 
CoriES. 

Bill brought by wife for maintenance, on sugges-. 
don of cruel usage by the husband ; and on the part 
of the defendant, as an excuse for hia ill u^ge, de- 
l^itions were oficred to prove a crimioai'lCflipvexsa- 
tion, unless it is expressly char||ed.by the'imwer, the 
court will not suffer such dcmontions t(r ,jbie"'read. 
WAthym v. Waikyns, 2 Atk. 96. Hubs. 

Answer, charging the wife had behavdd in an in- 
decent manner, will entitle the husband t4o read evi- 
dence against her of criminal conversation. 

Wheie a witness against the- conduct of others 
is under the necessity of first exculpating her own 
behaviour, no regard ought to hS paid to her evidence. 
Id. ib. 

I'widencc admitted to prove testator’s intention not 
to give next of kin resid^.so as to let in executors, 
though tlicy have lega^H by will. Brashridge v. 
iri.(if/ni//i», 2 Atk. 69. Wiu., C. of. 

Parol cviilonce admitted to shew a trust from the 
mean circumstances ol tlic pretended owner of the real 
estate. IVillis v. Jt'illis, 2 Atk. 71. Resulting 

'J'lirsT. 

I'o shew a title in lessor, receipts for rent are per se 
insuilicicnt,e especially when he who signed them is 
living, and has not "been examined. Manning v* 
[d'clnnrre, 1 Atk. 453. 

In dispute lictwecn lord of manor and his tenants 
as to a custom, deeds between lords and tenants of 
neighbouring manors are admissible evidence as to 
custom. l.oivilier v. Rav\ 2 15ro. P. C. 461. 

A bond or mortgage is prima facie a good evi- 
dence for a debt; but in case fraud apjiears, the 
obligee, ike. ought to prove actual payment. Pid- 
dockv. nroivn,3L>. W. 289, 

A bond for performance of articles, though can- 
celled, was made an exhibit, and allowed as evidence 
to prove the exetmtion of the articles, the limitation 
being inserted and recited in the condition of tho 
bond. Anon. Gill). Kip Rep. 183. 

The entry of names and titles of persons in a 
church book, either for marriages or births, cannot 
he positive evidence of the marriage or birth of any 
person, unless tlic identity of person named in such 
entries is fully proved and strengthened also witli 
circuinstanccs of cohabitation, and the allowance of 
parties. Dray colt v. Talbot, 3 Dro. P. C. 564. Mau- 
ri age. 

Where churchwardens, by or^r of the parish, 
commence a suit, the consent of the parish shall bind 
it, and the vestry-book shall he allowed as evidence 
of the consent. Case of lladiior I'arith, 4 Vin. 529. 
pl. 10. 

Old rent rolls admitted as evidence to prove fee- 
farm rents, there having been an unity of possession 
far above 300 years, and being so ancieot, it could 
not be imagined they were fabricated to serve the 
present purpose. Dut an inquisition jyost mortem is 
nut evidence, unless it is proved that a commission 
was ever issued to supportiU Newburgh v* Newburgh, 

3 Dro. P. C. 553. ^ 

A draft of articles of ^tnership, together with 
stated account, and the payment of-' money by the 
acting partner to the others : lleld sulSeient evidence 
of partnership to ground decree for aocount. Worti 
V. Feni, id. 548. Partneusuip. 

An entry in the book of the steward of a manor, 
and a parol proof by ibe fbteman of the jury, al- 
lowed as goocl evidence against an entry on the roll, 
and an admission thereon. Hill v. Wiggett, 2 Vern. 
547. 

H married N’s widow, who^was executrix of her 
husband, and kept a book of accounts relating to his 
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estate : after sbe mairied R, the same 1x)ok was 
continued.-- Afterwards R went governor to Rarba- 
cloeii with his wife and the servant who kept the book ; 
th^ all died there. It was proved iu the cause, that 
the book was mode up from vouchers, and that great 

J ^art of the money was paid ; and tlie witness be- 
ieved the whole was^paid. Upon exceptions to the 
master’s^port, the court adjudged the book should 
lx» alkhitefU^ a diffcliaTge, as well as a charge. 

Voiles’ P. C. 299. Prcc. Ch. 
188. S. p. differently stated. CiMiicie & Disciiaiio^. 

Exemplification of part of a patent not suffered to 
be read in evidence, notwithstanding the statutes of 
3 and 4 Edw. 6. and 13 Eliz., where the other side 
have notice to consult the patent roll, and so may be 
surprised by an imperfect exemplification. Att, Gen. 
V. Taylor, Piec. Chan. 59. Exempufication of Pa- 

lENT. 

As to all equity proceedings, it is a general rule, 
that in order to give any in^ocutory matter in evi- 
dence, a foundation must fllPlaid by proving all its 
former stages, lloch v. Jlir, Gill). *Ev. 5b'. As the 
bill to make way for the answer, the bill and answer, 
or the defendant’s contempt for the de])ositions, &c. 
Pwrey v. , T. Jones, 164. Gilb. Ev. 65., other- 

wise the whole bearing of the twidcncc would not 
apiiear, neither would the court see that ilir pi-o- 
ceeding was regular ; in which case b e ^..jsv .-t and 
depositions would have only ilic effect *♦' a mere 
voluntary affidavit, and which, ii i.iade hy a stranger, 
could not be received in evidence, as the party would 
be deprived of his cross-examiiialion, and if made by 
tlic party himself, then as befurc-Tnontioned. Anon. 
Sty. 446. Further, if plaintiff’s bill be disinissiHl for 
irregularity, as where a devisee revives the suit of 
his devisor, and several depositions are taken, and 
then the cause of hearing is dismissed, because a 
devisee claiming as a purchaser, and not by repre- 
seutatioo, cannot revive, then the depositions cannot 
be read in any otlier cause, for 6101*0 was 110 cause 
regularly bcfuie the court. HaMousc v. Middleton, 

I Cli. Ca. 173. But if a cause was once regularly 
before the court, though the bill be dismissed by rea- 
son that the remedy was at law, then the depositions 
will be evidence. Smith v. Yeale, 1 Ld. Hayni. 
735. 

Bill to have jointure made up 400/. per annum, 
according to tlic parol agreement on the marriage. 
'I'ho defeudant pleads a jointure made and accepted 
18 years since: Held, the jointure deed is evidence 
that all the precedent treaties and agreements were* 
resolved into that. ; Bellasis v. Benson, 1 Vura. 369. 

Settlenaent being alleged to be made iu (>i4rsuance 
of a marria^ agreement, a trial was directed to try 
what was the marriage agi-ccment, but ordered the 
settlement should not be given in evidence. On a 
bill of review, the last part of the order reversed. 
Beachinall v. Benehinall, 1 Vern. 246. Pn. Issuu 
AT Law. 

In oilium tpoliatoris, the oath of the injured party 
sufficient to charge the wi-oug doer. Childrens v. 
Saxhy, id. 207. 

pne witn^ sufficient tamovR a contempt. Sands 
V. Knighton, Toth. 41. tMfea. Amm. 3 Atk. 219. 
Contempt. 

Upon an ordinary contempt a commission was had 
by the plaintiffw Vho proved the coiitcnipt positively 
by one witness* The defendant alleged the process 
was by mistake served on a wrong person, and pray- 
ed a commission to examine to it. and it was granted. 
Hammond v. Shelley, 2 Ch. Ca. 100. Pu. Con- 
tempt, Proof of, ' 

A peer of the realm is to put iu his affidavit upon 
honour, but his answer to interrogatories and exa- 
minations as a witness must be upon oath. Steers 
V. Stourton, 1 P. W.T46. 1 Dick. 21. Peer. 


Where tlie account was of 20 ycaff standing, the 
defendant was allowed to prove his account ujioq 
bis own oath for what he could not prove by books 
or cancelled bond. Peiftonv. Green, 1 C. 11. 146. 
Account » Length of Time. 

And where the accpant'']iad been delivered 14 
years, and no objection taken, and defendant had 
lost his books by seizure in a foreign country, held, 
that defendant should not be charge beyond his own < 
oath, lloltsnonihv, Bivers, \ C.C. 127. Account; 
Lenotii or Time. 

Witness examined for the plaintiff, and was to be 
cross-examined by the defendant, but before he 
could be cross-examined he died, yet this court or- 
dered his depositions to stand. Arundel V, Arundel, 

1 C. 11. 90. 

Feme sole sues out a commission to examine wit- 
nesses ; before they arc examined she ntarrics. Their 
depositions ordered to stand. Winter v. Daniel, 
Toth. 99. Pn. Commission to Examine; Pn. 
Auatemknt. 

3. Of what facts necessary or admissible generally. 

On a bill filed to set aside the sale of an estate on 
the gniiind of fraud practised by the defendant on the 
plaiiftiff. the plainlin* is not at liberty to give evidence 
ol tin. derendant’s having sIoimI in the relation of his 
attorney at the time of the sale, with the view of 
raising an inference that he had acted fraudulently by 
tiiking advantage of that character, the fact of his 
having been such an attorney not being stated, or put 
in issue by the bill. Williams v. Llvuellyn, 2 Y. & 
J.68. FiiAUD, Fid. Sit. 

Not necessary for plaintiff who claims an estate as 
tenant in tail, under settlement of patents, to prove 
their marriage by affidavit, before he shows cause 
iigainst dissolving an injunction to restrain an eject- 
ment brought against him to recover tlic estate. 
Hodgson V. Dean, 2 S. & S. 221. Affi davit of 
Maukiaoe. 

The inspection of documents set forth in the sche- 
dule to the answer in ati injunction cause may 1*9 
obtained before the dissolution of the injunction, and 
used to oppose the motion to dissolve it. Hence^ 
when the injunction has been dissolved, and the 
plaintiff afterwaids by ins[)ccting the ducuineiMB rc- 
fetied to by the answer, discover new matter, he 
cannot move to revive the injunction upon an amended, 
bill containing the new matter, and verified hy affi- 
davit. Powell V. iMssulelle, 1 Jac. 649. ,Pii. In- 
junction, Dissolution of. 

Upon the hearing of an interpleading bill, evidence 
is ailmissiblc to show that the plaintiff* has retained 
possession of the subject of the suit, under an indem- 
nity from some of the defendants. Stathain v. Hall, 

1 Turn. & R.30, Pn. Interpleadeu ; Mainte- 
nance OF Suit. 

Where letters arc stated in bill as agrrament, no 
evidence aliunde is adni.ssiblc ; etherise, where 
stated as evidence only of agreement. Biree v. Dutch'- 
Uy, 6 Mad. 17. Pl. Bill; Aoueumknt. 

Power of attorney to sue in plaiiifffF’s name, need 
nothif^istated iu bill, but if stated, ppof will be di- 
rect^ of it before master in tal^g tbcf'accounts. Ed* 
ney v. Jewell, 6 Mad. 165. Pl. Bill ; Power of 
Attorney. 

Ou a bill to impeach an awaid, eyhlteice of the 
merits only to be received sq far as it light oo 

the conduct of the arbitrate^ Sauersp 

2 Jac. & W.259. Ana. - ' 

In establishing 'mr n^te ^tSgy of all wit- 

nesses must 1)C prove£Sj|ldj^.jldt dMHl||Uy, either 
that they are abroad 

positive. In provi9|^;4|||^ ^ q^^in poreosdl’ onlyi 
such proof as will satts^^a qoiiljtw sumqhnty#ndm . 
such case, leave wi}l.be giv4h to exhibit an inteno- 



974 Evidence, PRACTICE, XXXVUI. of what facts necessary, ic. 


^toiy for furtjier proof of will for the former purpose. 
Wood V. Stane, 8 rricc, 613. Will, Pjioof of. 

Though bill states defendant out of juri^iction,^ and 
infant defendant admits fact, proof is still requisite. 
Wilkinton v. Beal, 4 Mad. 408. Infant ; Pl. Ah- 
swEn, Admission by. ^ 

On a question of pedigree, witnesses cannot be re- 
. .ceived to prove the declarations of a relative whose 
deposition is read, ffordun- v. Curdiwi, 3Swan. 465. 

Evidence not admitted of facts not alleged in the 
]fl, 472. Pl. Pill, Ciiauges. ' 


W'hat ciiargc of misbehaviour is sufficient to intro- 
duce evidence of particular facts. Wheelei' v. Prolher, 
3 Swan. 174. i/>. 

A gift by a husband to his wife, either as a donatio 
viortis cansfii, or 0 & Ti dotiaiio inter vivos, to her separate 
use, must be established by evidence beyond sus- 
picion ; a claim of that nature negatived. A defend- 
ant by her answer having claimed a gift from her 
liiisband, as an absolute donatio inter vivos to her 
separate use, whether evidence can be received to 
establish it as a dimalio mot I is causa, qiucre? Walter 
V. J lodge, 2 Swan. 92. Husb. & Wife; Gut. 

The court, on application for ne eieut regno, acts 
on evidence of intention to go abroad, v/ithout rgganl 
to denial. Whitehouse v. Partridge, 3 Swan. 375. 
Pii. WniT, NE Exext Pecjno. 

On the trial of an issue d< l ismil rel non, all the 
subscribing witnesses must be examined, except in 
oases of necessity, as death, insanity, or absence 
abroad, or the heir waves his right, and the rule is 
not merely technical. Bootle v. Blundell, 19 Vcs. 
494. 500. S. C. Coop. 136. Issue Devisavm vkl 


NON. 


Infant defendants arc not precluded as to ((ucstion 
of bankruptcy, by production of commission, though 
no notice of intention to dispute has been given. Bell 
\,Tuuiey, 4 Al ad. 372. Ini ants; Uankcv. who 
BOUND my; Pr, No'iicr. 

A foreign law must be proved as a fact. iCap. 
('ridlaml, 3 V. & P. 99. Foiiki(;n Laws. 

The evidence of facts not fiut in issue on the record, 
is inadmissible. BUike v. 3JarneU, 2 Pall A P. 47. 
Ami. 4 Dow, 248. 

Agent or bailiff, confounding his principars pro- 
[lerty with his own, charged with tlie whole, €xccpt 
what he can prove to be his own ; and, in this in- 
stance, the case of a breach of the terms u}K>n which 
the court dissolved an injunction, the inquiry was 
directed with costs. The court refused in such a 
case a prospective direction to admit books, not legal 
evidence ; usual in a fair case, as where from want of 
notice of an adverse claim, a stiict account cannot be 
given, merely giving liberty to ap]>ly upon any ques- 
tion of evidence. Impton v. White, 15 Vcs. 432. 
Agent, Liability uf; Account. 

Evidence of a distinct substantive fact, without an 
allegation 0l4 the recoixl, not rcccivcd. Smith v, Clarke, 
12 Ves. 477; ' 


Depositions to a fact not put in issue, not permitted 
to be read. Clarke v. TtirUm, 11 Ves. 240. 

Though an/ijiigiioit, may, within the scope^:^ his 
authority bind lift prmdpal by his agreement, and in 
many cases by \m acts, evidence of \i\s dccAaralions is ' 
confined to what is cither by the statement iteelf, or 
as tending to determine the quality of cotem^iorary 
acts, the foundation of, o> inducement to the agrcc- 
raent. PaiWiev. lAifito, 10 Ves. 123. Piun. & 
Agent. . 

A refei 

sd and interest 

^ crannot admit 

Mobtv 

v4gBPv»W’iAftukE-cjp j Stay. C. or. 

^ ® ‘de- 


monstration that they relate to the subject. Fortier 
V. Hale, 3 Ves. 708. Trust. 

A will admitted in answer under which defendant 
claims, and where nothing turns on it, may be read 
from the bill, although the ansAer refers to the will 
for certainty. Owen v. Jones, 2 Anat. 505. Will. 

Wife barred from her right, to be exonerated out of 
the assets of her husband, in respect of mptiey raised 
by mortgage of her estate, «ip,jreoeived; him by 
telling executor she would not -jwse her idatm ; and 
! no difference, whether legacies were paid before or 
after. Parol evidence of her declarations, admissible 
I to prove that it was not applied for the husband’s use, 
not to prove the transaction itself different from what 
it appears to lie by the instrunent, and the other 
evidence, as that it was intended as a gift to him. 
Clinton v. Hooper, I V^es. J. 173. Ilusn. & Wife, 
SEPARATE Estate. 

On a bill filed by a surety against his co-surety 
and the principal, for. .a contribution from the co- 
surety, in respect of moiiidy actually paid by the plain- 
tiff for the principal, it is not necessary to prove the 
insolvency of the principal ; otlierwise, where the 
principal is not a party to the suit. Lawson \mWright, 
1 Cox, 275. Contribution ; Pl. I’arty ; Princ. 
Sc. SrjlETY. 

An order had been obtained to read inter alia, the 
examinatieiis of A taken before commissioners under 
C's biirikniptcy ; they cannot be read unless proved 
in the cause tliat there were such examinations so 
taken. Dade v. lAngtwd, 1 Atk. 203. Bankcy. 
ExAaiiNATioNS ueroiiE Commissioners. 

Parties resting their defence in an issue at law 
u|)on instruments ascertained at the trial to be forged, 
will not be allowed to enter into any other evidence, 
or to say the forged instruments were immaterial. 
Kemp V. tMackrell, 2 Vcs. 679. Issue at Law. 

Wiicro the plaintiff is charged by an answer, he 
he must disehaige himself by proof, and cannot do it 
by reading the whole answer as he may at law. i*ar- 
teriche v. Poivlet, 2 Atk. 383. Pl. Answer. 

Not only contrary to the statute of frauds, but to 
the common law before the statute, to add anything to 
an agreement in writing by parol evidence. Jb, 

It is suthciciit to put in issue a general charge of 
lewdness, and under this you may give particular 
evidence, bui then it must be pointed and applied to 
the general charge. Clark v. rermm, 2 Atk. 333. & 
337. S. C. 9 Mod. 340. Pl. Bill. 

That a wife has misbehaved herself, does not imply 
^ho is an adulteress, and a deposition in that case to 
prove her one, ought not to lie read. Jb, 

Saying that a wife did not behave with that duty 
as became a virtuous woman, will not mtitie the hus- 
band to enter into proof of her committing adulteiy, 
unless there is an express charge of this kind ; for the 
virtue of a woman does not consist merely in her chas- 
tity. Jb. 

Where in a criminal prosecution, the prisoner, to 
strengthen his character, enters into particular facts to 
supjiort it, the prosecutor may likewise examine to 
particular facts. Jb, Criminal Procsbdinos, 

In an indictment for keeping a common bawdy- 
house or gaming-house, itttmgVi the cham is general, 

I yci you may give particular facts in evk&nce. Jb. 

In an issue on non compos mentis, you may give 
' particular acts of madness in evidence, and not gene- 
ral only that he is insane. Jb. Lunacy. 

Where the general lifb or conversation is in issue, 
the person must be propared to invalidate that evi- 
dence, otherwise where it comes in collaterally. Jb. 

Where defendant disclaims all right, plaintiff can- 
not read his evidence as proof of plaintiff's own title to 
prejudice of another defendant. JJiil v. Adams, 
2Atk. 39i 

VVheie attesting witness to deed has lived abroad. 
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Evidence, 

ft strict proof of his death is required ; otherwise where 
constantly residing in England. HmUy v. Philips, 
2Atk.48. Dea?h. 9 

Where two leases are set up, you cannot read one 
of them till you have provM possession under it. 
Manning v. Leehmere, 1 Atk« 453. 

A brought bill against B, for specific performance 
of coveuents in a lease, and particularly a 'covenant 
to leaveb^l^Ttain qdisatity of alum on the premises 
at end bi^rm B, -hy answer insisted covenant was 
not intended to be performed, but at hearing pro- 
duced a paper, purporting to be . a receipt for the 
alum from the lessor : court held, that no regard 
ought to be paid to this paper, not ohly because it had 
a suspicious appeatunce in itself, but because it was 
not insisted on in thejdeadings. Ward v. Dh.iluch- 
ingham, 3Bro. P. C.oBl. Pi.. Answer. 

After a decree of foreclosure made absolute, and 
an acquiescence of eleven years in mortgagee's pos- 
session under it, no parol evidence of his promising to 
account and reconvey on papicnt of his money, can 
1)6 admitted. Wiclialse v. Shari, 3 lira. P. C. 538. 
Aghlement. 

Circumstances allowed to be proved by evidence by 
defendant, which he had not put in issue by his an- 
swer. Hodgson V. Tiwmton, 1 liq. Ab. 228. Pl. 
Answer. 

By a proviso in a marriage scttlcn. mlH tVi deed 
was to be void if the marriag** was not '.«1 *n ten 
months. The heir cannot set up this settlement to 
defeat a mortgage made by lus father after his father 
had sworn that he was not married within the ten 
months. Jones v. l*ureJoy, 1 Veru. 45. 

4. Parolf where admitted, 

A tenant for life of an estate, settled in strict settle- 
ment, buys up some of the cliarges on the estate, and 
has them assigned to a trustee ; he next purcliases 
the ultimate remainder, and has it conveyed to him 
siibscijuent to the subsisting <‘harges ; he then devises 
the estate subject to the charges that might be thereon 
at his decease ; the intermediate remainders fail at his 
<leath. The charges so purchased are merged, and 
parol evidence is admissible to prove tiiat the testator 
so intended. Aslley v. Milles, 1 Sim. 298. JMerger 
OF CiiAiiGE ; Will, C. or. 

Claiming the residue as executor, is suiHcient to 
let in parol evidence in support of the {[egal title, 
without alleging a title by the cfiect of the paiol 
evidence. Lynn v. Beaver, 1 Turn. & II. 56. Kxe-* 
cuTous beneficially interested ; Pl. Bili.. 

Parol evidence is admissible to show t! kI instru- 
ment is not the will of testator as to particular estate, 
but not to set up the disappointed intention of the 
testator. El. Newburgh v. Cs. Newburgh, 5 Mad. 
30*4, Will. 

A direction in will to keep accounts," held to 
afford a presumption, that the executrix was not 
meant to take beneficially ; but parol evidence is ad- 
missible to explain awapr this uncertainty. Gladding 
V. Yapp, 5 Mad. 5(>. Executor iiENEnciALLv inte- 
rested ; Will, C. of. 

Parol evidence is not Mhissible to contradict an 
express declaration in will ; but if there be no ex- 
press declaration, and only circumstances which afford 
reference or presumption, there parol evidence is ad- 
missible to answer Uiat i^crence or presumption. Id. 
5l9. Will, O. OF. 

Where testator gives stock ** standing in his name,” 
but he has no such stock, but it is in the name of a 
trustee, parol evidence admissible of the mistake. 
llewson V. Heed, 5 Mad. 451. Will, C. of; Mis- 
take. 

1 f a creditor execute a deed of compromise with 
the principal debtor, he thereby discharges the auicty ; 


y 

not so if it be stipulated in the deed of composition, 
that the remedies against the sureties shall be reserved. 
Parol evidence of ttie understanding of the parties to 
the deed, that the remedies against the sureties should 
be reserved; cannot be admitted. Eip. Glendhnnivg, 
Buck. 517. “ See Exp. Carstairs, id. 660." Prin- 
cipal fib Surety, Discharob; Deed op Compro- 
mise ; 

Parol evidence is not admissible to show the in- 
ade(]uacy of the personal estate of the testatrix to 
satisfy the purposes of the will ; but with re^rd to 
real estate, parol evidence would be admissible for 
that purpose, if an intention to pass really apraared on 
the will. Jones v. Curry, 1 Swan. 66. VVjll, C. 

OF. 

Parol evidence, admitted on part of defendant, to 
shew that agreement was intended to, be, tliat several 
persons should give a joint and not several bonds. 
Gordon v. Hertford, 2 Mad. 106. Agreement. 

lAigacy to ** 11 (3 my nephew, the son of .foseph 
C other clauses describing ** my nephew, H C," 
generally, and one legacy to ** my nephew K C, the 
son of Julm C." The testator had only two brothers, 
John and T (', each having a sou named 11 C. Parol 
evidence admitted to .resolve tliis latent ambiguity, 
s'lewing intimacy with the son of John C, very slight 
knowledge of the other C ; the legacy was decreed to 
the former. Careless v. Careless, 19 Vcs. 601. S. C. 

1 Mcr. 384. Will, C. of. 

Distinction between admission of parol evidence to 
support or rosist specific performance of contract for 
lanu ; admissible for latter purpose on mistake and 
surprise, as well as fraud, but not to vary, add to, or 
explain the written contract. Ciowes v. Higginson, 

1 V. fit B. 524. Specific Perf. 

Parol evidemre of declarations of auctioneers at 
sale, warrautiug i|uantity received as defence to bill 
fur specific performance on ground of fraud, though 
not for purpose of enforcing of specific performance, 
ir/wr/t V. Winchester, I V. fit. B. 875. Sfecific 
Pkuf, 

A rent charge till a debt paid, granted by a tenant 
for life, having a power to raise by sale or mortgage, 
a certain sum fur payment of his debts ; a good execu- 
tion of the power, though referable to his interest, 
as well as to his power. Parol evidence to shew that 
the deed was not intended to be in execution of his 
]x>wcr, inadmissible, as going to contradict it. lilatte 
V. Marvell, 2 Ball &l B. 35. affirmed, 4 Dow, P. 
Kep. 248. Power, Execution of. 

Where a deed is in writing, it cannot be altered 
by parol evidence. Id. 47. Deed, Alteration of. 

Praud in procuring a deed under the ciicumstances 
attending it, may lie proved by parol evidence. Id. 
Fraud. 

The acts and declarations of a testator at the time 
of his will, to shew wiiat he meant by a particular 
expression admissible in evidence. Idt 48. Will, 
C. OF. 

Parol evidence admissible on the part of a defendant 
resisting the specific performance of an ^reement to 
prove 'fraud, mistake, or omission in a^le, and 
also to shew tlie situation of the jMrties as connected 
with it. Flood V, Finlay, 2 Ball fii B; .1^^ Spec. 
Perf. ^ ./ • 

Where possession delivered under (A- agreement, 
and money expended in pemanef^, improvements, 
parol evidence admitted to fi^e agreement. Toole 
V. Medlicott, 1 Ball fic B. ^i^' .AoRBlufrtNT ; Part 

• Parol evidence ad m j gll hl d ifefi^^jd^ rBfclKtt mption 
of a legacy being W 

l Bjt11ficB.2»8. AfrAinroN<^. 

Possession taken referable to a coniraet afsale v 
is part performanccf and parol'^f^iAifie may be given 
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of the tenns w such contract. Snmge v. Carroll, 

I Ball & 'B, 282. CoNTBArx ; Part Perf. 

Pared evidence is admissible to shew under what 

circumstances deed or bond is executed. Stratford 
V. PoioeW, IBall&B. 14. 

Parol evidence admitted in favour of the Ifigal title 
of the executor to the residue, unless plainly andun*] 
equivocally declared a trustee ; so for a devisee for’ 
a particular purpose against an impliM trust f(A‘ the 
heir. Walton v. Walton, 14 Vos. 322. , Execuior 

SENKJ-'ICIALI.Y INTKttFSTEp. * . * 

Kvidencc'in writing ndtjadmitteil, aK an agreement 
un$tam})ed, docs not prevent paAil evidence, if other* 
wise admissibiq. JfferM v. Mill, 1^ Ves. 1 14. 

Parol evidence admitted, and prevailed against thq 
presumption, that a f(eb( is satisfied by a legacy of a 
greater amount; the will also aflo'rding an inlercncc 
in favour of that presumption, WaUnce v. Pan fret, 

II Vcs. 542. Otr.T, Satisfaction of. 

Where a testatrix made liej will disposing of real 
and personal property^ »and signed ami sealed it. and 
a clause of attestation in thte coiniuon form was sub- 
joined, l>ul to which there was no sul)sci i]ition of wit- 
nesses. and wliore^thq will was fouiul at her death 
wiap{x:d in an envelope, on whicli was written, ** I 
signed and sealed my will to j^avc it. ie:iily to be*wit- 
nessed the first opportunity 1 could get projier per- 
sons Held," that the instrument appealing to lie 
incomplete (something more having been intended) 
was not a good will as to the personal j)ro|)erly. l>ut 
parol evidence admitted as to the eircnuistanccs of tlie 
jiapei'S, and as to the testatrix’s intention. Walhvrv. 
llalker, I INlcr. 503. Wji.i., wh at a sin FicTENT. 

One executor having a legacy for his trouble, parol 
evidence was ailmlttcd on belialf of his (Hi-cxccutiix, 
an infant, to rebut the jircsunqition for next of l;iu, 
and she vvas held' entitled to the residue undisposed 
of. Tr<7/iVfni.s‘ V. Jones,' -10 Vcs. 77. Exon, uknl- 

irClA-LLY l\TERF.STb:n. 

Parol evidence is not to be admitted on the ground 
of part performance, unless the agreement stated ap- 
pears clearly to ^bc the very same vvitli that which 
was.partly iicrformcd. Lindsoo v. Lunch, 2 Scho. & 
L.8. PaiuPfRi. 

A, by public advertisement, offers ' lands to be let 
for three lives or thirty-one years, and proposals hav- i 
ing been made by bond, accepted, an agreement is ' 
exc(.‘uted -between 11 and the agent of A, autIion 7 .cd 
to contract for him, for a lease of the lands, iu which 
agreemont the term for which the lease is to be made, 
is not mcatloned. A is not .bound to perform this 
cpiitract, there being no evidence in writing of the 
term to be demised. There being no rcfejcncc in, 
the agreement to the advertisement, parol evidence 
cannot be received to connect the one with the other 
so as to ascertain the term. Ctinan y*Coohe, 1 .Scho. 
Sc, L. 22. Spec, Pekp. ; Agheesif.nt, uncer- 
tainty. 

H one written instnimchl refers to another written 
instrument, patol evidence may be admiitoil to shew 
what was the thing so referred to. Id, 33. Ackek- 
ment. 

Parol evidence J^t admissible to shew the intention 
of the testator against the constmcUmi U|»on the face 
of the will, Cambridge v- Rous, 8 Vcs. 22. Wili., 

1 . oii. 

Parol evidence admissible in opposition to ;»pocltic 
pcuormance of written agreement upon heads of mis- 
take or surprise^ as well aa of fraud, and uimn such 
evidence the bill was ^missed. .Another bill for 
specific performance of agreenoent <-orrccted according 
o sainc evidence, contradicted by answer, was also 
Wmiss^. SIrt/vj. r,>iriueud v. 6 Vcs. 

328. fc>i'fcc. 1‘jtB?. ! . . t. i. 

Parol oviileoce admiHiUc upon Kitcaf, but not 
upon a pa^nt ambigw^ ; i, ^but equities, gtounUod 


upon presumption, and perhaps to support presum]!- 
tion, to oust an implication, and to explain what is 
parcel of the premises granted or conveyed. Vrwe v. 
Denismt, 6 Ves. ^97. 

Provision, by. will, increased evidence of the 
testator’s request' 'to. (lie executor and residuary le- 
gatee, and proiiii^ upon which the testator re- 
fused to^nakc a new»avi]1,^nd said he would leave it 
to the generosity of executo^: Barrotijt* Green- 
fmW)., 3 Ves. 152. Trust. . 'C 

Legacy ** to ]\Irs. 6.” KvidCuce admitted to prove 
who was intended. Abbot v. Massie, 3 Ves. 148. 
WiLi., C. or, Amriouity. i 

Parol cvidcncM not admissible (in support of a bill 
for sjiccilic pcrforihaiice) to prove fnim conversations 
before and at the time of signing an agreement for a 
Ic.ase, that tlic intent of the parties was apparent from 
the memor.intlum, though the same was written by 
the le-ssec, and thoxvords “ clear of all taxes” (which 
was the purport of the conversation) were omitted in 
the memoraorium. Pickv, Jitckmm, 4 Bro. (’. (L 514. 
Vide judgment in this c.n:>xt fully, 6 Ves. 334. note. 
.SlMC. 

lUll to redeem, after twenty years, upon parol evi- 
dciu'c of conversaliou with the mortgagee, .uismissed. 
ll^/foTg v. White, Coop. 1. Len’uth of Time; 

iMonTGAOE, lll-.oi MFI ION OF. 

Latent asnbigiiity propounded and dissolved by parol, 
but parol never admitted on patent ambiguity. Bc- 
(jucst to the “ son and daughter” of one who has 
several sons is a latent ambiguity. Velmare v. i2o- 
bclto, I Ves. J. 415. Wii.l, C. of. 

Parol evidence not ndiuissiblu to raise an equity, 
that a pension granted by the crown to the defendant 
vvas ill trust for the plaiutiit against the oatli of the 
<lcfcndant in his ansvN’cr. Porduce V. IVillu, 3 Bro. 
C.(;.577. Tro.st. 

Agrcmncrit for a lease of a farm referring to a paper 
containing the terms. Dill for s^ific performance 
according to such clauses ^ been read to the 
plaintiff, paiol evidence to^prove that was refused, 
and* the bill dismissed. Bill b^ng^ dismissed without 
costs us a bard case : parties made trustees without 
their kunwlcgc, and as such being necessary parties 
to the bill, cannot have OMts against plaintiff, but 
left to Ihcir remedy againstflieir principal ; otherwise, 
pci haps, if plaintiff had prevailed, ^ause then those 
costs might have been given over against other de- 
fendants. ^ Rrodie v. St, Paul, 1 Vcs. J. 326. Spec. 
I’l RF. ; Costs. 

* Clift, by will, of pictures to Lady , absolutely 

void, and shall not go to the master, or be supported 
by parol evidence. Hunt v. Hort, 3 Bio. C. C. 311. 
VViLL, Mistake. 

I’arol evidence not admitted to prove an agreement 
made upon the purchase of an annuity that it should 
be redeemable. Jfare v. Shearivood, 1 Vcs. J. 241. 
S.C.3l5ro. C.C. 168. 

On a vvritten agreement, parol evidence admissible 
in cr|uity in cases of fraud, and where party will ad- 
mit tliei-u was some agrt^oment. Id. 243. ^ 

Whciie testator, by his will and codicih, has clearly 
shown his intent to exempt his personal estate from 
liis judgment and sjujcialfy debts, they shall be a 
cliaipgc on the lands descended in exoneration of those 
devised ; but parol evidence to shew that testator in- 
tended to exempt his personal estate, is not admissi- 
ble. Peeves V, ^'eirenhum, ^ Hidg. P. C.ll. Vern. 
5: Scriv. 482, Wim., (Lor; Exemption of Pee- 
soNAi. Estate. 

Parol evidence that it was part of the agreement 
for an annuity that it should be redeemable, although 
not made part of the contract in writing, refused to be 
udjuiitted. Portmora v. Morris, 2 Bro. C. C. 219. 
AftREKSIENT. 

Ill vi^at manner u written agreement may be af- 
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fcctoct by parol evidence ; and upon what grounds the 
court proceeds in admitting or rejecting such evidence. 
It cannot be admitted for the purpose of varying I 
the agreement, although it may for the purpose of 
raising an equity fotiided on the agreement, by proof 
of collateral circumstances. Davis v.^monds, 1 Cox, . 
402. Contract. , ^ ^ * 

On a question between the \pal and persoilial re- 
resentati^ of A (ivlnj^dicd ij^testate), lyiicthcr A 
ad actually agreed tfl^Bk*1ifctiine for the purcliase ^f 
an estate, the parol declarations^)^ A in his lifetime 
are not admissible evidence. Perchird v. Jieiuftm, 

1 Cox, 214. 

i^arol evidence is admissible to explain tiic. terms 
of an ambiguous written agroeinentjrbut nut to ex- 
tend it. iSiokes Y. Moore, i Cox, 219. Aouee- 

MKNT. 

Parol evidence of the ntlorncy admitted to prove a 
party to a settlement had notice of a prior incum- 
brance. aiieibmne v. Jnchiijuin,' 1 Ib'O. C^C. 340. 

Grant of an annuity ; a bill filed to redeem, suggest- 
ing that it was pifft of the agreement thqt it should 
be rcilecmablu, but the agrceindiil left out of the «lcod 
on the idea that if inserted tlic transaction would lie 
usurious. Parol evidence olVcioil to this, but not ad- 
mitted to contradict the deed, not being chai'iicd to 
have been omitted by fraiul. Irnhuin v. Chih!, L t>ro. 
C. C. 92. S. C. 2 Dick. r,54. Sfc per . .Otd * . [o.i, 
C. on this case, &c. in M. Vb/ro v. ^ 

6Vcs. 332, 3. U{ibii the points jii tills case. An- 
\Liny, Kedemption oc ; Dkkh, (y. or. 

Legacy to a person dead in the lifetime of the tes- 
tator, lapsed, although the words arc to iM, his exe- 
cutors, administratois and assigns, and parol evi- 
dence inadmissible that the testator knew at the time 
of making the will that the legatee was dead, il/oi/- 
hank V. Bivoks, 1 Pro. C. (J. 34. Leoacy eapsed ; 
W ri.L, C. OF. ^ ' 

J*arol cvidnuce ^Sdmitted to prove mislakcj of soli- 
citor in settlement..: Rog^s v. Karl, Dick. 291. 

Parol evidence may be read in sup[)Oi't of legal 
operation of will. Laws v. Lnlxi\ id. 230*. 

Parol evidence admittcil to shew tliat te.^tator in- 
tended his wife executrix to take the residue. Jd. 
S. C. Arab. 126. Will,’'C. or; Widow. 

Where a resulting trust is insisted on in opposition 
to tlic legal operation of a will, parol evidence may 
be admitted to rebut the equity. Id. 127. Will, 
C. OF ; Resulting Trust. 

Parol evidence admitted at law, that though a bond 
on mortgage was for 150/. per annum, y* . the agree- 
ment was for 100/> The bill dismissed a uiulcd 
on a private agreei^nt, calculated U) deceive a ma- 
terial party. It was dismissed, however, without 
costs. Pitcaini v . Ogbournc, 2 Vcs. 376. 
l*arol evidence admitted to prevent fraud. Jd. ib. 
In all mercantile contracts and adventures, parol 
evidence of uS^Lge in sucli cases allowed. Parol evi- 
dence in the. above case as to usage and cnstoin on 
the written articles taken on behalf of llie plaintiffs, 
but not being read by them at the bearing, allowed to 
be called for and used by the defendants. Parol evi- 
dence on one side culled for1b»y tlie other. So at law, 
though to prove matter in writing. On mercantile 
contracts, evidence of merchants allowed. Blunt v. 
Cumy/is, id. 331. 

Parol evidence admitted to explain a will, whore 
doubtful ; not to contradict. As on a legacy to the 
four children of 13, and afterwards another to the chil- 
dren of B ; B having then two chihlren by the first 
husband, four by second, admitted to shew the first 
legacy was restrained to the last four children : not 
^ of the other legacy. Hampshire v. Peirce, 2 Vqs. 
216. Will, (\ OF. 

Parol evidence to prove mistake in agr^incnt. 


Baket' V. Paine, 1 Ves. ^7. MrsTAXB in Aoree- 

MENT. 

Parol evidence not admitted of agreement between 
A nAd B, that the remainder of B (who had joined 
in Ynortgaginjf the estate tail as surety for A) should 
be resdrted to in ease of A's personal estate. Robin- 
ion. w. Gee, llVes. 231. .Ten. J?oii Life & Rem.- 

MaN| ACfltEEMKNT. 

A agr^^'s to^Acitle 100/. per annum on intended 
wife; falling sick, devises lOOf. fier annum to her; 
rccovcriiig, marries l^^r^ aud the Settlement is car- 
ried into executlhn • she can take but 100/., and parol 
evidence admitted tor* prove the intent. Mascal v. 
MimtU , id. 323. JAVill, C. of ; Se'jit.i*ement, Sa- 
tisfaction OF. ^ . ' ■ 

‘ Parol evidence may bq received in case of unce^in 
description of a person in a will. L'dgs v- SaliAury, 
y\mb. 7J.. S. C. 1 A'^cs. 230, Will, C. of. 

Devise to his nearest poor rulatioos. Parol evi- 
dence admitted to shew ^^.it testator knew he bad such 
in Salop, but no farther ; not to prove declarations or 
iiistru(‘tions whom he meant by written words of the 
will, (nuuliiige V. (nwdinge,. 1 Ves. 231, Will, 

C. OF, WIItVTAKE. 

Wherj iberc is no devisee named, this is an abso- 
lute ofl'Jssion, and canq^t be supplied by parol evi- . 
desn e. (Juixtledoii v. Turner, 3 Atk. 258. Will, C. 

OF, MlSl'AKK INir 

13. by will, gave all his reaU and personal estate 
; equally among bis children, and at the conclusion of 
his will be directed his executors to lay out a sum not 
I ex(;eeding 300/. in putting out defendant, liis son, ap- 
prentice. 13, in his iifetiine* laid out 200/. in placing 
bis son as a clerk in the navy ollicc, and died without 
revoking Ins will. Evidence was allowed to be read 
of testator's declarations, that this advancement should 
be an adomptmn of the legacy, llosewell v. Rennets, 
id. 77. In/JAcv, AoKairTiov ok. 

W^iorc, after marriage settlement was prepared but 
not executed, the pai'lies agreed that tfie husband 
simuld sup])ly a defect of the deed by giving a' note, 
promising that the wife should enjoy t)t6 profits of the 
estate to tier separate use, parol evidence cannot be 
admitted to explain the agrcciAcnt between the par- 
ties ; but as to the occasion of: signing 41ig note, it may. 
Tyrrell v. If ope, 2 Aik. 560.. 

A husband in lii.s lifetime gave a bond in trust to 
secure lu his wife 400/. in case she survived : parol 
evidence, to shew it was intended in lieu of dower, 
and that the wife acknowledged it to be so, cannot be 
' allowed. Tinney v. Tinney, 3 Atk. 8. 

Where testatrix gave her real and personal estate to, 
plaintiffs, for life, remainder to J in tail, remainder to 
li in fee, with a few pecuniary le^cies, and charged 
her real estate with the payment, if her personal estate 
should not be lufRcicnt, and, by her will, declared 
she gave the rest and residue of her personal estate 
to lord C's tliree ilaugliters. field, that parol evidence 
of attorney, who drew the rrill, that he had express 
directions to give the personal *ostate to the three . 
daughters o(lord C, could riot be read, though there 
were some things in the case which „might make a 
judge wish to iuluiit it. IJlrick v. Litchfield, 2 Atk. 
*372, Will, C. qy. 

Courts of law and equity admit parol evidence in 
two cases onlj', to ascertain -tiie person, Where dieie 
arc two |)ersoiis of the same name, or where there has 
been a mistake in tlie names, and in resulting trusts, 
relating to ^Esonal estate, af yirherc an executor has 
a small legacy, and tlie nexi]i^ kin claim the residue, 
there parol proof is admitted to asceitaiiUKhoshim have 
it. S.C. lb. ' 

l^d. H. not satisfied with Ld. Cowper’s rule of ad- 
mittiAg parol cvfdeace in doubtful wills. Air. Justice 
Tracy, who assisted Ld. Cowper ta Strode v. Russel, 
was at first of same opinion .with him, bat, on consi- 
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deration, clear the evidence could not Iw admitted, 
and his alteration of judgment had weight in the H. 
ofL. S.C. Jb. 

In Selvin v. Brown, Ld. II. said he was for adn^t.> 
ting it. Ld. Talbot, who had a remorse of judgment 
at the same time, rejected it, but the H. of U. re- 
fused it, and affirmed the decree. S.C.- JA. 

In the casesof 'satisfaction of legacies, paml declara- 
tions have always been admitted. Skiidal V. Jekyfl, 
2 Atk. 618- LI■:oAClJ^s ; Satisfaiition. 

The court will not allow parol evidence to explain a 
blank in a will, but where a legatee is nicknamed, or 
two of the same name, parol evidence will be adtnitted 
to explain. Jiaylis v. Att.OeH,2 Will, 

Amhiouitv. 

Parol evidence may be admitted on the part of the 
defendant, (there being no written agreement lietween 
him and the plaintiff,) to establish a fact, to rebut the 
erpiity set up 1^’ the bill, the case not l>eing ail'cctcd 
by the statute of frauds. Walker v. WuU.rr, 2 Atk. 
00. St AT. OF Frauds. 

This court will not add a legacy to a will upon pa- 
rol proof, though it concerns personal estate only. 
IVbiiton V. Unssell, I Atk. 448. 

Though there can be no parol declaration of a trust 
since 29 Car. 2, yet parol evidence is proper in'avoid- 
ance of fraud. Iluichim v. J.ee, I Atk. 448. 
'I'rust. 

Testator gave the residue of his estate to the poor 
of the parish of K, com. L, but that parish was in 
com. N ; it was set up by the next of kin, that testa- 
tor did not imagine his residuum would exceed 10/., 
and had so declared ; whereas, it an\ounted to neai 
1000/. The court tiioiight that parol cviilence siioiild 
be admitted, to help out the dcs<'ripti(in of the parish, 
but not as to the fpinntity of the thing given. Brou n 
V. Tuingley, 2 13arn. 118. C. of. 

A presbyterian, who had three infant daughters 
bred up that way, and iiad lliiee brothers presbyle- 
rians, makes his will, appointing his brothers, and 
also a clergyman of the <!hurch of Knglaiid, guardians 
to his three ihfatit daughters, ami dies, having sent his 
eldest daughter to his next hiothcr; the cloigyinuii 
gets the two other daughters into his custody, and 
places them at a boanling scliool, where tliey were 
bred aceoriling to Ihechurrii ofKugiand, and brought 
his bill to have the ehlcst daughter placed out with the 
other daughters. I he three liiothcrs, that wore ]iics- 
byterians, brought their bill to have the two daughters 
delivered to them, ofTeiing parol e\idcuce that tlic tes- 
tator directed and declared he would have liiscliiKhci/ 
bred up presbyteriaiis ; the court declared no proof out 
of the will ought to lie admitted in tlie rase of a devise 
of a guardianship, any more than in the case of a de- 
vise ol land. ' Siorke v. SUirke, 3 P. \V. 51. Wili., 
C. op; Testatoiiy GuAiiniANsnip. 

How far parol evidence is admitted against a deed. 
Fitzgerald v. Fauconberge, Fitzgib. 213. I^hKo. 

Parol evidence cahnot be admitted to explain the 
written words of a will, fit ration v. Panne, 3 Hro. 
r. C. 103. Wii.L. 

One makes jBL will, and an executor, and gives a le- 
gacy of 600/. to the executor, but makes no disposition 
of the surplus ; parol evidence of the intention and 
declaration of the testator^ touching the surplus, ad- 
mitted. Dk, of Rutland, v. l)s. of Rutland, 2 P. W. 
209. KXOU. IIENEFICIALI.Y INYERFSIRD. 

Parol evidence admitted to prove whii^h heir was 
intended, viz. whether the heir of th<^ iftother’s mo- 
ther’s side, or the heir of the mother’s father’s side.- 
llitrns v. lilt, of hincolA, 2 P. W. 136*. Will, 

C. OK. 

A devised the residue of his real and personal estate 
to his executor, in trust to sell the same, or so^much 
(hereof as should be needful, for the payment of his 
debts and legacies. Held, that this was intended as 


a beneficial devise to the executor, and parol evidence 
was admitted to prove such intention. Dochey v. 
Doeksey, 3 Bro. P. C. 39. . S. C. 2 £q. Ah. 506. 
Exkc.urneficiai.ly interest^; Wilt., C.op. 

Where the ex^utor had r legjiby given him, and no 
»disjiosition idode of the surplus, parol evidence was 
admitted to^brovq iUA t^^tor’a intention, that the 
executbr should have it. '^uhtey v. Littlebuirv, 3 Bro. 
P.C.43. lb. 

An executor has a particul^legai^, and yet held 
entitled to the surplus. Ul. Granville v. Ds. if Beau- 
fan, 1 P. W. 114. 2 Vern. 648. 

Where tlie surplus is not disjiosed of by the will, 
parol proof may be admitted to shew that the testa- 
tor intended to give the surplus to his executor, it be- 
ing only to rebut an equity arising by implication in 
favour of the next of kin. Id. ib. Exons., benepi- 

ClALLV INTE11F8TF.D. 

Coliaieral proof may be allowed to make ccutain a 
}K‘.rsoii or thing described in a will. Caldicott v. 
lltHigson, 2 \'crii. 593. Will. C. of. 

J*arol proof allowed as to a man’sHntention in a will 
where the question was, whether a Jegacy should go 
in satisfaction of a debt due from the testator to the 
legatee. Culhbrrl v. Pcacork, 2 Vernnf ^3.- Ib. 

Parol eviflcnce is admissible on the paif . of an ad- 
vanced son or his heir, to rehut a claim of trust, though 
iniproper^Qgainst the it:gal operation of a deed. 
dington v. Ri'dilinglon, 3 llulgw. P«.C. 182* Taylor 
V. Taulor, 1 Atk. 387. Larnplugh V. Lamplugh, 
IP. \V. 111. S.P. 

Parol evidence admitted to ascertain the person the 
testator ititeud(;d should take a legacy. Ilodgton v» 
Hitch, Prec. Chan. 229. W’ill, C.op, who take. 

One by will sub jects his real estate to pay his debts, 
and makes his wife executrix; parol evidence admit- 
ted to prove testator’s declaration, that his executrix 
should have his pei'sonal estate, exempt from his debts. 
(’•ainttbtmtngh v. UaitiJtorough, 2'Vevii.25l2. Will, 

C. OF. 

One by will makes A, B; and C, executors in trust, 
and gives them a legacy of 2(1#. a^piece for a remem- 
brance, above their charges ; parol proof admitted that 
this was in trust for the wife only. Bring v. Bring, 
2 Vern. 99. Ih. 

Devise of land not to be explained by parol proof, 
touching the declaration of the testator, or the instru- 
ment given by testator for the making of his will ; pa- 
rol proofs shall be admitted to explain a surrender of 
coiiyliold land, to shew a mistake efther in the land or 
uses. 'Toircrs V. Moor, 2 Verb. 98. WtLL, C. OP. 

Where the testator iu his will has clearly shewn his 
intent to exempt liis personal estate fr^- his judgment 
and s|)eci'alty debts, the court wUlcb^rge them on the 
lands descended, in exoneration uf ^tbose devised, but 
parol evidence, to shew that the testator intended to 
exempt his personal estate, is not sufficient. Reeves 
V. Newenhum, 2 Uidgw. P.C. 11. Will, C. of> 
Exemption OF Peiisonal Estate. 

5. Onus Probandi. 

It is a presumption of law, that child borti of married 
woman whose husband is within four seas, is legiti- 
mate, iinleiis there is irresistible evidence against possi- 
bility of sexual intercourse having tfUcen place. Head 
V. Head, 1 S. & S. 150. S. C: 1 T. & R. 138. 
Hvsb. & Wife; Access^ Pit ESUMPiioir of Law. 

On an enquiry iiito* very remote transactions, ac- 
counts kept by a deceased party at the time, directed 
to lie taken as primafane evidence^ throwing on the 
other side the onus ofimpeachiog them. Ckalmer v. 
Bradleyi 1 Jbc. & W'. 66. Length of Time ; Onus 
Pkohandi. 

Wheie a vicar succeeds in establishing a general 
right to all tithes, except those of com and grain. 
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throughout a parish, it requires very strong evidence to 
show that an impropriator, of a particulaf district, who 
claims under a grant, limiting his title tie the excepted 
articles, is entitled to the tithes of any other thing. 
WiUdomMn v. Ld. iMksdale^ Dan. 17^. Tithes, v. 

A bond from the owner of an estate,' c&argexl to the* 
person entitled to the charge, who signed a receipt for, 
the amount, is not a substitution for the charge, but 
merely an. additional entity, and the cstate^not there- 
by itdeasci; it is not^nciimbent on .the creditor to 
prove, that it was hot the intention .of the parties to 
this transaction that the- bond should be a substitution 
of the charge, but it is on the owner of the estate to 
make out, that the estate is discharged. Sannden v. 
Leslie^ 2 Ball & B. 699. Release ; Charge os 
Estate. 

Distinction between a charge of usury in bankrupt- 
cy, and in courts of law and cejuity ; where it must 
bie established by legal cvidcncci or in equity by ad- 
mission, with an offer to ])ay the real debt. In bank- 
ruptcy the proof is imposed upon the creditor ; and if 
it fails, the debt iS^Vliolly expunged. Kxp. Scrivener, 

3 V. & B. 14. .Bankcy. ; Usury. 

A plea of purchaser witliout notice is a bar to the 
discovery, id: ^^^1 the relief ; but not insisted or. by 
the defendant, he must answer, and confess the notice, 
or the plaintiff may except to the answer, but ir he 
does not except, the affirmative of proving #.!?>(■'• .\ili 
be on him. Comme semble. Ei/re v fhtiihin, , ilall &c 
B. 303. - Pl. Plea ; Pl. Discovehy. 

AVhere there is primA Jade evidence of any right 
existing in any person, the onus prohavdi is always 
upon the person calling such right in question, iiiot- 
bury Peerage^ 1:S. & S. 156. 

Insanity having been once established, pr(H)f of rc- 
covciy is upon the other party ; otherwise the insanity 
must he established by proof applying to the parti- 
cular dati*. Tf Alts V. 13 V«s. 88. 

Where ail instrument is shewn to be fFilse, it lies 
upon the party claimin|f, benefit under it to support 
it. Walt V. Gnwet 2 3chQ. A' I.. 502. 

(icneral lunacy,' being established, the proof is 
thrown upon the party, alleging a lucid interval, and 
mustestihlishfbeyenaarocre cessation of violent symp- 
toms, a restoration of mind sufficiently to enable the 
party soundly to judge of the act. Hall v. Warren, 
9 Ves. 611. Lunacy, Lucid Interval. i 

I’wo legacies Ity same instrument ; to prove two 
were intended, onus is on legatee, but if by separate 
instruments, on. fieir>' to disprove. Ifaolcy v. Hatton , , 
.Dick. 462. 

After a long enjm^ment of a water course r^mning. 
to a house ana gavgen, through the ground of ano- 
ther, it shall berpH^tned the owner of the house has 
a right to the watoNcourse unless the othq^ party can 
shew a special license, or an agreement to restrain 
it in point of time. Finch v. Hesbridger, 2 Vern. 
390. LENOlta OF PoSSEbSrON. 

'• 6. Entry of, as read. 

Costs of documentary evidence not read, nor entered 
as read, were disallowed. Stuart v. Greenall, I IM'Clel. 
706. S. C. 13 i^jricG, 755. Pn. Custs. 

In a suit for all account against an executor, who 
admits that be has received assets, evidence tending 
to charge him with particular sums as items of the 
account, and to show that he has received more tlian 
his answer admits, cannot be used at the original 
hearing, nor entered as read. Law^, Hunter, 1 l^uss. 
100. pR. Account. * 

Upon a l»ll for an account, evidence entered into 
by the defendant to prove items of his discharge, cah- 
oot be entered as read. Walker v. Woodward, 1 Russ. 
107. Id. 

Upon decree taken by default of defendant at hear- 


ing the evidence, is not entered as read. Stufdn v. 
— , 10 Ves. 30. Pn. Decree by Default 

Evidence read or agreed to be considered, is entered 
in decree :is read at hearing, and where it does not 
appear by register's minutes, that any evidence was 
read at hearing, court ought not, upon subsequent 
application, tp make order that evidence be entered as 
rpad. El. Bute v. Eden, 1 Bro. P. C. 466. See 
also ! Newl. Pr. 499. 

7. Further cridence, when admitted after publication, 
or on Hpjwal, rehearing, S^c. 

Master shall not receive further evidence after issu- 
ing warrant on preparing his report. 67th General 
Ord. 3d April, 1828. Kvid. iieforf. Master. 

New evidence adiuilted on a ichcaringj and a peti- 
tion of rehearing pt^rmiited to be amended, to state the 
discovery of such ncw.cvidetico. ' Wyld v. Watd, 
2G. &L J. 381. Pii. llEiiK.MiiNr. ; Pr. Petition op 
Rkheaiuno, Amendment of. 

On a rehearing, evidence in the cause may he read» 
which was not read at the original hearing. Williams 
V. Goodchild, 2 Russ. 91. Pn. U fur a ring. 

After great lapse of time, and the deaths of the par- 
ties, from the residence abroad of the defendant, 
and uf)on an affidavit by him and his solicitor, that 
they had nut dist'overed deeds material for his defence 
until after issue joined, leave was given to file a sup- 
plemental bill, put in them issuc.ancl they wen; admitted 
in evitleiMte upon a rehearing. Barrington v. O’UnVM, 

I 2 Ball A B. 140. Sitolfmental Hill in nature' 
oi Uhvii.w ; Lknotii of Time j lli-aiF.xiiiso. 

In giving leave to file supplemeiilal bills on the 
grounds of evidence newly disfxwcTcd, diligence to 
discover them forms an ingredient in the niind of the 
court, id, 142. Supi'i.EMKNTAi. Bill in the na- 
ture c)F Review. 

On a||)peals and rcbcarings, additional evidence per- 
mitted in some instances. If tjic rule is so, it must 
lie subject to costs. While v. Fussell, 1 V.&. B. 153. 
Pn. y\i*FT:Ar. ; Pit. RKiiEAitixr:. 

Kvidfince not to be received by master after he has 
settled his report, 'rhompson v. Lainbe, 7 Ves. 587. 
Pji. Master’s IIkcoht. 

riie court allowed the tlefcndant, after puhlicatiuii, 
to prove an old paper found in the parnsh registry. 
Clarkey. Jennings, \ Aiist. 173. Pn. PniLicAiiuN. 

After verdict on issue directed, new trial on account 
of having further evidence to produce, refused ; there 
being no fraud or surprise, but the evidence having 
Immju kept back by the party applying, though ilie 
court was much dissatisfied with the verdict. Standen 
V. Edwards, 1 Ves, J. 133. 

If a defendant fail in proving a matei ill fact at law, 
of which be afterwards obtains a disebvery from the 
adverse party, in equity it is a ground for granting an 
injunction, though he would not be permited to prove 
the fact by any other witnesses, whom he could nave 
examined at law. llankey v. Vernon, 2 Cox, 12. 
Injunc. 

On the hearing of all ajppcals, this principle univer- 
sally prevails, that no- evidence can be received which 
was not laid before the court lielow, nor can any evi- 
dence which was received below be qbiected to alone, 
unlcsx the admission of improper evidence be among 
the points of* the appeal, -v. El. Bute, 1 Bro. 

P.C. 465. Pr.Ai'peai,. ^ ^ 

Where it docs not appear.l^ the re^pster’s minutes, 
that any evidence was read atttie.heanng of die cause, 
the court ought not upon a subs^uent application to 
make an oedery that the evidence should be entered as 
read.' Id.ib. 

On a rehearing, depositions taken on part of de- 
fendant may be read/tbowb not read at original 
hearing. Cunynghant v. Cunyngham, Ambl. 90. 
S. C. Dick. 145. Pn. Rehsarino. 
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On aTgtting demurrer to a bill of rcvieiv, what ap- 
pears on the face of the decree can be reail only ; but 
after a demurrer overruled, a plaintiff may read any 
evidence as at a rehearing. Colterall v. Purchase, 

1 Atk. 290. Ptt. Uii.1. OF Rfvjeu ; Pn. Demurreh. 

On an appeal from the rolls to l.d. Ch. the cauae is 
open, and the party is at Iil»crty to read new proof, 
and offer what ho can against the decree. JVright v. 
Pilliug, Piec. Chan. 49G. Pii. vVppeai. prom 
Holls. 

No evidciKC can he given on hearing of appeal in 
}]. of L., wiiicli was not read or insisted on in court 
below. Jhiosh V. Moore, 3 Jlro. P. C. 54G. Pii. 
Appeal. 

No proofs to Imj read in the 11. of L. which were 
not made use of in chancery. Button v. Pnee, Prec. 
Chan. 212. Appeal to Lords. 

In a bill brought to have the benefit of a former dc- 
ciee, plaintiff cannot examine witnesses, mucli less 
tlie same witnesses to the matters in issue in the former 
cause ; but on such a bill the court may examine tlie 
justice of the former decree, but then it must be ujion 
thejproofs taken in the cause wherein that decree is 
madTe. Johnson v. A'urt/ici;, 2 Ycrn. 409. Pre. Cli. 
134. S. C. pR. Pill to have beneftt of foiimeh 
Decree. * 

One having been ordered to prove a deed i-iva voce, 
at the hearing not allowed to prove the witnesses 
hands, they being dead, but had leave to examine in 
the office to prove . the deed, though publication 
was passed. Bloiton v. Dreuit, Prec. Chan. 64. 
Deeds ; Pn. Publication. 

8« Pi'uieui'e before master^ 

Affidavits read in court may he used before master. 
65th General Ord. 3d April, 1328. 

No affidavit in reply shall be read before the master, 
except as to new iiiatter. 66th Id. Ai-MDAvn iN 
Reply. 

Master shall not receive further evidence after issu- 
ing the warrant, on preparing his report. 67th Id. 

PURTIIER livniUNCE. 

If party in cause examine another party hcfoie 
master, tliis cxamiiiiitiun may be read by master as 
evidence upon matter icferrod to him, tliough the party 
who examined declined to use it before D!a>tcr. Hil- 
bert V. Weihcrcll, 2 S. N S. 259. Lxaminatiox. 

On a noference of a inattcr in liaiikruptcy to the mus- 
ter, affidavits which might have been rea<i at the hear- 
ing of the petition ia cuuit, may bfMeccived in ovi- 
denpe by him. Exju Jackson, I Ivosc, 45. Pk. lij> 
FE hence to Master. 

Kvidence in the cause, though not read at the hear- 
ing, may be received by the musier. ^Vituesscs 
examined in the cause, cannot be exaiuinod before 
master without leave of the court, but other (lersons 
may, and to the same points. Umiih v. ylikius, II 
Vcs. 664. Pr. Examination uei-oue AIasteh. 

Plaintiff allowed to prove debt before master, though 
Neioman v. AW/ is, Dick. 259. 
court will not make an order upon a master to 
admit depositions, taken in a former cause between the 
same parties to be read, as it is putting parties to an 
unnecessary expence, the proper ooursc lieing to take 
exceptions to the rep^, if the master should be mis- 
taken. Alton. 3 Atk. '524. Pn. Order. 

9. At lau'. 

Commission to examine witnesses abroad befoie 
answer, tlie object of the suit being merely to obtain 
evidence for an action. A'o6fo v. Garland, 19 Ves. 

Commission to examine ahroad. 

Although a person has been improperly examined 
before commissioners of bankrupt, upon a subject un- 
conneclM with the interest of the -bankrupt*s estate, 
with a view to procure evidence in an action depend- 


XXXVIII. at taw. 

ing against him, the examination may be used as evi- 
dence by the plaintiff at the trial of the action, and the 
judge at nisi prius cannot inquire into the abuse of the 
authority of the great seal, by which the examination 
was obtained. The remedy of a^|kirty, so improperly 
examined, is by an application to the J^. Ch. to have 
the examination taken off the file and cancelled. 
Slockjleth v. De Tastet, 4 Camp. 10. Bankcy. Exami- 
nation. ■ 

Order to read, on trial direml at law, depositions 
of witnesses, ]iroved by affidavit from age and in- 
firmity incapable of attending without great danger of 
dentil, with liberty to examine them on interrogatories, 
and the depositions of such other persons as should be 
proved at the trial to be dead, or unable to attend ; 
such order, whether to be made in equity, or left to the 
judge at law, depending on a sound discretion. Cor- 
beli V. Corbett, 1 V. & B. 335. Pr. Issue at Law. 

'Witness being proved unable to attend a trial, an- 
cillary to a suit ill ci]ttity, tlic depositions may be read* 
without an order, but nut without producing the bill, 
answer, and all proceedings. Id. ik. 

Commissiou of bankruptcy superseded and an action 
brought, the Ld. Cli. ordered the commission and pro- 
ceeding to be delivered by the solicitor to the secretary, 
and by him to tlic associate, to bo produced on the 
trial, with lilicrty to inspect and copy ; such an order 
properly refused by a judge. Exp, Warren, 19 Ves. 
162. Bankcy. Producthin of Proceedings, Ac. 
ON* 'I’ltiAi. AT Law ; Pn. Evidince. 

Proceedings in bankruptcy ordered to be deposited 
in the office, soinctimos with u view to a criminal 
prosecution, as for a conspiracy ; so if the bond is as- 
signed, which remedy as Inung limited to the penalty, 
is less beneficial than an action on the cause. Id. ih. 

To warrant an application to prjpducc on the trial of 
a civil action a record of tlic cou^, the court may re- 
(juirc sufficient ground to be laid ; particularly as tlie 
ofKcc copy might be evidence. Stratford v. Creeiie, 
1 Ball P>. 296. J*u. Rxcono ov Court. 

Order, that depositions shall be read at the trial of 
an issue, if the witnesses shall be tbkendead, or proved 
U) be ill such a stale of health as not to be capable of 
aticudiog. Without such order to make the deposi- 
tions evidence at law, the whole record must be read. 
Painter I.d. Ajilednirp, TS Ves. 176. Issue at 
Law ; Pr. Order as 'jo reading Depositions. 

Where an answer is required as evidence upon a 
trial at law, tlie court, except in a criminal case, docs 
not permit the record itself to go but an office copy, 
Sinless proof of the signature is necessary : not granted 
where tlie action is by a stranger unconnected with 
(he suit in et[uity. Jarvis v. White^ 8 Ves. 313. 
Answer; Stii anger. 

Proceedings under a commission of bankruptcy in 
the secretary's office, not permitted to be used as evi- 
dence in actions by strangers unconnected with tlio 
commission. /</. 314. Stranoer, 

On an issue from chancery, oiiginal answer not sent 
down to the trial, whether between same parties or not, 
till after refusal of the office copy as evidence. Anon. 
1 V''cs, J. 152. Pn, Production op Deeds. 

An application to read the deposition- of a witness 
on the trial of an issue at law, direel^ by the coart 
of chancery, en the ground of ttw Witness being so 
ageil and infirm, as to be unable to attend in person, 
must be made to the judge at the trial; and not to the 
court which directs the issue. Janes v. Janes, 1 Cox, 
184. Depositions de vene esse ; Issue at Law. 

B, the master of ship, enters into a charter paiW 
on behalf of C his owner, with D« On bill by C 
against D for satisfaction of demurrtge and other da- 
mages, B is examined as.awitneie; at hearing, the 
bill is retained, with liberty to C to bring his action 
at law. This action was permitted to be brought in 
name of B after bis death, and though he was the 
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nominal plaintiff therein, yet his deposition in the 
CNjiiiiy suit was allowed to be read in evidence on the 
trial of the action. Doionet v. Itevelli 3 Bro. P. C. 
651:. Pn. Evid. Witness, Competency of. 

Wlicre a [lerson'^ll sick, or otherwise not amenable 
to the process of a court of Jaw, his deposition made 
here may be read at law between the same paiiies. 
Fry V. tVtfod, 1 Atk. 445. 

Defendants answer .j^rected to be read as evidence 
at a trial at law. v. IVwdes, 2 Veru. 555. 

Issue at Law ; Pii. Answer. 

The reason on which the rule was established, 
** that a copy of the whole judgment, and not a par- 
tial extract of it, must be produced to the jury ,” ap- 
plies equally to proceedings in e(iuity, and indeed 
every other written instrument, lirockmans case, 
Gilb.Ev. 51. 

Depositions taken in chancery de hene esse^ are good 
evidence at law where witnesses die before answer. 
Howard v. TrenuAne, 1 Salk. 278. 


10 . fjxhihils. 


There need be no notice of or order to prove ex- 
hibits for reading any deeds or evidence that do not 
require proof : and all exhibits to be pioved at liear- 
ing must he inserted in the order, and no note of 
them to be given over. Ord. Kxch. 2 1 uwL 189. As 
to what records or documents may be read c.' ,.ibits 
without order, seo id. 188. 

No copies of records or proccciiiugs in other courts 
to be entered as read on hearings in chancciy by the 
register, unless the said (topics slinll be first pinved in 
open court as exhibits on such hearings, in conse- 
quence of an order made in that behalf. Old. Ch. 
Irel. 27ih June. 1800. O'Kecfib’s Ord. 89. 

In all cases where defendant is required by the bill 
tn view exhibits before he puts in his :ins\«or, if he 
answers in town, he must give twelve hou.-i* notice 
to plaint dr*s clerk ef the time he intends to view the 
same. Ord. Ch. Irel. O’Keeffe’s Ord. 6*2. 

A witness, who has been examined at the hearing, 
only to prove exhibits, may bo exiunincrl before the 
master on interragdtories to p>rove other ex liibits, with- 
out a special order. CoUrtenmi v. nanhiusi, 2 Jtuss. 253. 

(’ouj ( never orders clerk in court, witli w'hoiti exhi- 
bits have been deposited ^dcr usual order, to deliver 
them up to any other person, for the purjKjsc of their 
being produced in court, or at the assizes, without 
consent of all paities, and payment of clerk in 
t:ourt's fees. HarrU v. Bodeulutni., 1 S. & S. 283. 
Pn. Clerk in Court; Pr. 1)i-mveky of Pafkhs' 
OUT OP Court* 

Though a cause has been set down fur iv, hearing, 
the court will, on motion, give leave to exhibit inter- 
rogatories to prove exhibiLs not before the court on the 
origin^ bearing, yOn an athdavit that they have eomc 
to plaintiff’s knowledge since, and that lie did not 
know of their existence when the cause w'as heard. 
Williamson Hutton, 9 Price, 194. 

In a suit by rector for tithes, a book, in which the 
collator of a' former rector had kept accounts of the 
receipts of tithes, cannot be proved viva vocef as, be- 
sides the handwriting, it would be necessary to prove 
that it came out, the proper custody, and that the 
writer was the oraector of the tithes. Lake v. Skin- 
ner, IJ. Sc W.9. 


Leave granted after publication for a commission to 
prove an old paper-writing material in the cause, it 
being in the nature of an exhibit, though not actually 
such. Clarke v. Jennings, 1 Anst. 173. 

In proving exhibits vtva voce, the rule is invariable, 
tliat tne party can only examine the witnesses to the 
handwritings : nothing, therefore, can be used as an 
exhibit proved vim voce, in respect of which the said 
party would have had a right to cioss-estamine* 
romfret v. Ld, Windsor, 2 Vos. 472. 


It seems, however, that theiliaiefit of such instru- 
ments on the one side, and toe right to controvert on 
the other, is a proper subject of adjustment, either in 
the master’s ofKcc, under a commission by virtue of 
his.certihcatc, or under a trial at law. Id. ih. 

The court will allow the proving of exhibits viva 
voce iU the hearing, but not to let.in other examina- 
tions, iinil this only at the application of the party 
who is to make use of the exhibits j but no instance 
where it is allowed :it the application of contrary 
party. (1 raves v. Jiadgel, 1 Atk. ^4. ^ 

IVlotioR by defendant for a reference to' the deputy 
icnieir.bratifc.r to appoint a proper person to prove the 
Kiiglisii translnrums of the exhibits proved, to be 
true translations, ordered accordingly ; defendant to 
piove them lioi'ore a baron, giving two days’ notice. 
Henriques v. llenriques, 2 Vowl. 190. 

Defendant proved a deed in tlui cause, and refofred 
to ii in his deposition, riaintiff cannot compel hiBi 
to produce the deed at the hearing, the rcfeieucc 
thereto not making it part of his deposition. Hqdsau 
V. K. Warrington, 3 I*. W. 34. 

Exhibits cannot be inspected before hearing.' *’ Da« 
vers V. Havers, 2 Stia. 784. S. C. 2 P. W. 410. 

A cancelled bond for performance of articles wa^ 
made ..u exhibit to prove the execution of the artieles, . 
the limitation l>cing recited in the condition of the 
bond. Anon. Gilb. Eq. Rep. 183. 

’I’he court will not grant an order to prove exhibits 
at the hearing of cxcejitions, because you can offer 
nothing at the hearing that was not before the master. 
Anon. 1 Mcs. 191. Pu. Kxcej*! ions, IIkaiiino ov. 

An order may be obtainetl to prove exhibits viva 
voce at the hearing, but the witnesses can he examined 
to the execution only. U'lird v. %/w, Mos. 381. 

Rut no such order can be made for proving a will, 

I because more than the execution must be proved^ 
[[arris v. Tngledew, 3 P.W. 93. Eadc v. hingood, 

I I Atk. 203, Wii.i., Proof of. 

I Caiiier ordeicd to deliver exhibits, which had been 
examined to under a commission for the examination 
of wilacsyes in the country. KlUoit v. Williams, 

1 Dick. 325. 

1 he refusing a party liberty to prove exhibits viva 
lore at the hearing of a cause in a court of equity, is 
irregular and unprecedeuted. Kdgworth v. Swift, 
4 Rro. P. C. 858. 

Where an order was obtained to prove a. deed vti>a 
voce at the bearing, and all the witnesses to the deeil 
v.cre dead, the court refused to allow a witness -to. 
prove the liandvvriling of the deceased witnesses, but 
pul olF the cause, and gave the parly liberty to ex- 
amine in the office to prove the deed. Jiloxion,y. 
Dreu'it, V I’d. Ch. 64. ' * 

On a suggestion that exhibits given in before com* 
loissionors on an examination of witnesses, had 
since altered and interlined, the court granted a coiia- 
niission to examine the point. Richardson v. 

1 Ch. Ca. 273. 

11. A ffidavits. 

See also Rankcy. XVI. 3. (6) (3) ; XVII.’^4.r;r^i:.. 
liii.L, 2. (i). — Pu. ArrACiiMENT, 3. 

(a) General orders conceruing, 

(h) Their incidents generally. 

(c) Filing and swearing generally m 

(d) Form of. 

(c) In support of injunctione. . 

(f) In support if Ml/f of interpleader, 

(f S In support of meiitme, 

(h) ‘On application to sue tit forma pauperis. 

( 0 - service. 


Lowth^r^ 
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'On application fijr tuhUituied aereke, 

(fc) P»* abtaining writ ne ereat regno* 

application for commission to examine iMt- 
neeses* 

(»i) When necessary in other matters. 

(n) When read against answer. 

(o) Where received, and read as evidence generally. 

(p) Affidavits in reply. 

(a) Oeneral imhrs concerning. 

Not to be taken, &e., by masters touching proof of 
titlet merits, &c. Beanie’s Ord. 33. 

Affidavit against affidavit not allovrcd. Id. 34. 

Affidavit, before used in court, to be filed and re- 
gistered ill affidavit office. Id. 56. 64. 142. 148. 

Exceptions thereto. Id. 56. 126. 430. 

No copy of to be made or subscribed but by sworn 
registrar of affidavits or his depositions. Id. 56. 

Not first filed and registered, not to be used in 
court. Id. 57. 64. 142. 

Nor to be the ground of any process. Id. 57 . 64. 

Not fairly registered, &c., not to be registered, nor 
used in court. Id. 65. 

Taken liefore masters to be filed with register of af- 
fidavits before used. Id. 65. 149. • 

Fees for filing, registering, copying, signing, and 
certifying. Id. 93. 

Concerning lunatics to be filed with clerk of ensto* 
dies. Id. 126. 

The master’s fees for affidavits taken in their office. 
Id. 153. 

What an affidavit of service of subpoena is to con- 
tain.^ Id. 169. 

How affidavits arc to be taken before a master. 
Id. 209. 

What an affidavit of material witnesses to examine 
muat contain. Id. 265. 

Affidavits taken by masters are to be attested by 
thpm, and filed before the report made ; otherwise, re- 
port bad. Id. 307. 

Fees of register of affidavit according to order, 28th 
Nov. 1743. Id. 382. 

All papers annexed to an affidavit arc to be con- 
sidered as parts thereof, and only one fee to be paid 
for the same, and for register’s hand. Id. 384. 

(5) 2'heir incidents generally. 

An ,afn^.avit made in support of a state of facts 
may he refeihed for scandal, but not for imjicrtincnce, 
by a party who has filed in support of a counter state 
of facts, an affidavit which appeal's to he an answer to 
the former. In re Burton, 1 Russ. 380. Pn. Kb- 

FKRENCE FOR ScANDAL ; Pu. ReFBUENCE FOR IM- 
PERTINENCE. 

Affidavit referred for scandal. Jobson v. Leighton, 
Didt. 112. 

^ jAlso for impertinence. Philips v. Mailman, Dick. 

(c) Filing and swearing generally. 

Affidavits sworn before a solicitor in a cause will 
not be read. Gen. Order, 11 July, 1821. 9 Price, 
478. 

Affidavits to be used on special applications arc to 
be filed one clear day before application made, and 
where notice of motion is necessary, the filing of the 
^davits is to be mention^ at the foot of the notice. 
Gen. Order, 10 Feb. 1821. 9 Price, 88. Pii. Mo- 
TiON, Notice of. 

On a motion to discharge an order made by the 
vi« chancellor, affidavit may bfi^ read, sworn ’after the 
mmr was made, and stating fa*.*tB which were not be- 
gte Oie vice chancellor. Const v. Barr, 2 Rusk 161. 
Pr, Motion to Discuaboe Order, 


On motion for injunction, affidavits filed before an- 
swer may be read, where plaintiff, by saving notice of 
motion ml future day, .enabled defendant to file an- 
swer before motion made. Glassingivn v. Thwaites, 
i S. & S. 134. Pn. Answer ]^Pr. Notice ; Fr. 
Injunc., Motion for Ams. in support. 

Regnla Generalis as 'to sweariitt affidavits of illite- 
rate persons. T. T. 1 G. 4. 8 Price, 501. 11. T. 
40 G. 3. Id. 604. 

Affidavit, sworn before a hiiE^ of the exchequer in 
Scotland, admitted to be read. Braham v. Rowes, 
1 Jac. & W. 296. 

On a motion after the answer for an injunction to 
stay waste, affidavits filed subsequently to the answer 
cannot be read. Sinythe v. Smythe, 1 Swan. 252. 
Pii. Injunc. against Waste. 

Affidavits in future were directed not to be sworn 
before the attornics in the cause. Smith v. Wooilroffe, 
6 Price, 230. 

Affidavits on petitions in bankruptcy may be filed 
after petition day, but petition must Stand over to 
give time to answer them. Ki p. Sparrow, 2 Mad. 184. 

Affidavit in support of injunction bill will be or- 
dered to be filed, (though not usual to file such affi- 
davits) if defendant require it fur the purpose of being 
afforded an opportunity to answer it. Scott v. Beeher, 
4 Price, Exch. 346. Pii. Injunc., Affidavit in 

SUPPORT QF. 

No instance of this court taking notice of an affi- 
davit liefore a justice of peace in Scotland, though the 
courts of late nave acted upon affidavits before judges 
of the superior courts. Hyde v. Whitfield, 19 Ves. 
345. Foreign Courts. 

Where affidavits in support of a petition were 
sworn before the solicitor in the cause, he was ordered 
to pay tlic costs. In re Hogan, 3 Atk. 813. Sol. 
& Client. 

All parties to account, &c. ; plaintiff residing at 
Amstenlam, allowed to swear affidavit before notary 
public there, according to law of Holland. Chicol v. 
LeAjne>7ie, Dick. 150. 

If affidavit whereon attachment is founded, be filed 
before return thereof, held good. Read v. Ward, 
Dick. 76. 

Affidavit before master extraordinary in Ireland 
read in court, but not affidavit from plantations, un- 
less under Fcal of island. Annesley v. El. Anglesey, 
Dick. 90. Johnson v. Smith, Dick. 592. 

\Vhere the court flirects that affidavits shall be filed 
on both sides by a certain day, and some of the affi- 
^davits on one side happen not to be filed on that day, 
it is the established rule of the court not to enlarge the 
order farther, that the other side be required to 
give an answer to those affidavits. Burton v. Maloon, 
Barn. 401. 

I Affidavits taken in London, or within twenty miles 
thereof, must be sworn before a master ; and if taken 
in the country, more than twenty miles from IxmdoD, 
before a master extraordinary, who must state the town 
and county where he takes them. FraC. Reg. 7. 

(d) Form of. 

No office copy of affidavit is to be received or read, 
unless signed by some accreilited person as having 
been examined. Gen. Ord. 23 M^,.^S21. 9 Pri. 298. 

In affidavit in a cause, plaintiff not state his 
residence. Crockett v. Bishton, 2 Mad. 446. 

Practice formerly was to permit the amendment of 
an answer in case of mistake ; now a supplemental an- 
swer is put in. The affidavit must state, that defend- 
ant, when he put in his answer, did not know the 
circumstances upon which he applies, or any other 
circumstances on which he ougnt to have stated the 
fact otherwise. Wells v. Wood, Ves. 401. Pr. 
Answer, "A'MENDMEriT ; Fr. .Supflemental An- 

SWERt 
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QuaRrCi whether affidavit of notice lonst state posi- 
tively that the per^n served acts as' clerl^ iii court, 
or whether upon information and belief only* is suffi- 
cient. MVirna/ce V. Cf)//iep, 1 Ves. J. 141.* ! 

Though defen^nt had bwn abroad more than two 
years, yet, on affidavit, tbut plaintiff believed defend- 
ant stayed away to elude justice, ordered to ap])ear 
under 5 Geo. 2. c. 25. Masoti v. l\tUer, Dick. 401. 
Sed qu<ere. See not^fd. Wyatt’s edition. 

Substance of aflkmt whereon process is founded 
against defendant absconding under 5 Geo. 2. God- 
dard V. Pritchardt Dick. 662. 

The not swearing expressly to wonls s|K)kcn, but 
adding to that effect, is a proper caution in an affi- 
davit. Ayliffe v. Murrny, 2 Atk. 60. 

(«) 111 support of injunctions. 

Affidavit made in support of injunctions to stay 
waste are to be filed, and an office copy ])rodu<‘cd with 
the certificate of the bill being filed. General <Jrd. 
10 Feb. 1821. 2 Price. 88. 

Fxparte application for special injunction to slay 
waste, should, be promptly after knowledge of such 
waste ; and affidavit in support should state when 
party came first to the know1(‘<(gc of such waste. 
Calvert v. Grey, bcfoie V. C. 22 Feb. 18;F', f I’oin- 
pilcr.) * 

A defendant of unsound mi .niswi .tig .)v a 
guardian, unable to give a full discovery on a motion 
to dissolve an injunction. Affidavits cannot be read 
hy^ the plaintiff to prove facts that might Ik 5 given in 
evidence at law. liarrett v. Tickvll, I .lac. 155. Pu. 
lN.rON. TO STAY TniAT. ; LuNATU’. 

Kxception to the rule against reading ailidavits in 
support of the common injunction extends only to 
documents of which the defendant is iguoiant, not to 
facts and circumstances. J(/. 157. 

On motion for injunction, affidavits fded bctorc 
answer may be read, whcic plaintiff, by saving notice 
of motion till future day, cntdiled defendant to file 
answer licfoiie motion read. (UassinoUm v. Thuuiites, 

1 S. & S. 134. Pn., A NSW Mil; Pit. .N'orifE. 

Affidavit iu support of injunction bill will be ordered 
to be filed (though not usual to hie siudi ailidavits), 
if defendant require it for tlie purpose of being afforded 
an opportunity of answering it. /</, ih. Pa. Fii.incj 
Affidavit. 

If material fact be charged in injunction bill, and 
deposed to in affidavit in supjmrt of it, not positively, 
but as plaintiff has reason to know, and that lie' 
lielieves it to be true, anil fact is one wnich, if true, 
lies only within knowledge of defendant, .lod who 
inay, if not tru^ deny it, the court will grant, injunc- 
tion if not denied by him. Scott v. Becker, 4 l*rice, 
346. Pl, Answer. 

In order to obtain an injunction against violation 
of a patent, the party must, at the lime of ajiplying, 
belief that he is the original inventor. 
Ifill V. TJiomjMm, 3 jMcr. 622. 

Affidavit in support of injunction admitted after 
answer to prove an allogsition in the bill as to acts of 
the parties, neither admitted or derided hy^lhe an- 
swer ; hut ^iich 'affidavit not to be allowed in contra- 
diction to the adiliwer. Morgan v. Gtwde, 3 Mcr. 10. 

Letters set forth by the bill, and not admitted by 
the answer, allowed to be verified by affidavit in sup- 
port of an injunction. 2aggart v. Hewlrit, 1 JMer. 
499. 

Injunction,- until answer or further order, to lestrain 
tho publication of a work as the plaintiff's, upon affi- 
davit by the plaintiff’s agents (the plaintiff himself 
being abro^), of circumstances making it highly pro- 
bable that it' was fiot^.the plaintiff’s and- the 

defendant refusing to 's'Wear as to his l^ief tliatit 
was so. L(/, Byron v. Jofinsloth 2 Mer. 29. ^ 

voi.. n. 


Court will not aid of prevent partner re* 

ceiviug or creating debts, and, for appointimrrcccivcr, 
Iiennijt plaintiff to use affidavit, made aud^lcd after 
coming in of answer ; though iu a case analugmu 
with irreparable waste such affidavit made, jke. he- 
foro answer might he used. ' Tmw^h v. Morgan, 
1 Price, 303. Pu. Ari-i davit >|iEtr nuAii acainst 
Answku, 


In injunction cases, no affidayU as to the title after 
answer. Platt w, Hutton, 447, Pii. Kviu. 

AiiAiNbi- Answi-u j Arn DAVIT OP 'J'jtle. 

In an injunction cause, affidavits admitted on mo- 
tion against the answer not on the titto, but on ques- 
tinns of fact, as in the instance of waste, &c., and 
the original affidavit, where the defendant having ob- 
tained lime to file affidavits, instead of tliat pjuts iu 
an answer. Morphelt w. Jones, 19 .Vcs. 35Q.. Pn. 
Kvin. AOAiXbT Answkr. . 

Injunction granted to restrain an executor claiihidg . 
under a w'ill, and also by gift from testatrix, in •life- 
time. from selling, upon aliidavit of undue inflifeildfr. 
luitimmls v.Hiid, \\,6c\S, TA'Z, Kxdu. ; FjjtAffo ; 

Uxnifi-. l\iTj;iNfF.. . 

Injunction to restrain trial, on nffiduvit that pldn- 
tiff c;pnnnt safely defend tlie action witinmt disuoyciy, 
and ti.at i. will give a good and cffccuial ilcfeiice;/not 
(lisf haigcd upon the answer of one defetidaotpnly. 

11 /li/i* Steiinracks , 19Vc.s. 83. Pu. Injunction, , 
Dis.sfM.irrioM OF} Pn. A NS will. /*; - 

The truth of affidavit, to stay trial, that tho d&teo- 
very will be material, i.s not questionable; nor the 
effect of (lie iliscovery considered, unless its inuua- 
teiialily is (dear on the face of tint bill, hi, 84. 

Affidavits admitted on niut ion after answer, for an 
injiiuctiuu and receiver in the case of partnership, by 
analopy to waste. Peacock \, Peacock, 16 Ves. '49. 
Pu. Kvidlnti: ac;ai.\st Answkii. . • 


Injunction extended to slay trial on afiMavit that 
the pluintiff is advised, and believes that he canUot 
safely proceed to trial until tlie answer ; but it halt 
been since dclcnniiied, that, the affidavit lunsl state . 
his belief that the aiisiver uill give discovery inuterial 
to his defence. Partihglou v. Hohson, 16 Ves. 220. 

To extend an injunction to slay trial, the affidavit ' 
must state belief, not merely that plaintiff cannot 
safely go to trial, but that the answer will, ftfirnisli 
discovery material to his defence in the acUon. /fpp/c- 
i/ui’f/ V. iSefo/t, id. 223. ' ^ r. 

To olitain an injunction against a tentfUit to stay 
waste in cutting turf, the affidavit must state lliaV the 
airf was cut for the purposes of sale, the tenant ,bdhg’' 
entitled to fire bote. De Salts v. C’/-i>!f.srtw, 1 Jlall A Jl. /; 
188. 


hi the case of waste it is not sufficient to swe^ tq, , 
information of tiie iuteuluin. The affidavit niual^^' 
either to .an actor tloeat of waste* Ilanmy v. 
tire, 1 1 Ves. 54. * 

Affidavits cannot lie read in suptwrt of an injono*. - 
lion to restrain the ncgociaiion of bills of excha"^^'" 
Uerkeley v. Jiryiner, 9 Ves. 355. Pn. iNJUNq 

TO STOI* llll.T. OF KxC-IIANT.r. * ’ 

In a motion for an injunction, the plaintiff''cdnDt^. 
read affidavits to contradict the answer. Sommerj^le 
V. Buckler, 3 Anst. 658. Kviii.<A|i^T« Answkr,j|$. 

In support of motion for injunction dn interpYead- . 
ing bill, afKdavits of the fju;ts mjy be read, as it is 
exactly on the footing of waste* Collusion not to be 
presumed against the affidavit of tlic plainUff in inter- 
pleading hill ; nor can counter affidavit prevail against 
it. ],nngsion v. Uoylston, 2 Ves. J. 101. Pii. In- 
terpleader. 

Injunction hill charging fraud in obtaining verdict, 
affidgyjts contradicting ther answer, read' in sup)N)rt <4* 
the' injunction on the merits. Isaac ■■y, llnmpngi\ 

1 Vcfc.J: 42?. S. C. 3 Bro. C. C. 4l^. But ibk 
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ca^ is" no authority ; soe 0 V’’cs. 356. Pn. Evid. ; 
Affidavit riad aoainst Answer. 

Afiiflnvit Tor an injunction to slay trial need not be 
wticular as to the discovery exacted. Fan'ntr v. 
XewU, 2 Dick. 729. 

Affidavit to the equity of an injunction bill, where 
the plaintiff at law is abroad, must accompany the 
motion for tlio subiw-na. Delaney v. ll'ttUis, 3 Bro. 

C. C. 12. 

Affidavit of the merits must accompany motion for 
an injunction to stay proccedinj's where plaintiff at 
Jaw is ahi'OiuI, i>iit necil not accompany the appli- 
cation that service of the snhpujna upon the attorney 
may be frood service. lUirhe v. Vtckars, id. 24. 

On an application to extend the usual injunction to 
stay trial, an affidavit that the plaintiff' had been 
advised by Ids counsel, ami verily believed that he 
could not snfely proceed at law witlmut a tliscovery 
from the dciendant of tlie several matters contained in 
the bill is sufficient. Hartley v. Hahsaut 2 Oox, 1 17. 

In order to obtain an injunction to stay waste, flic 
affidavit must set oat a particular title. iVhitele*;^ v. 
iVhiteleggt 1 Bro. C. C.G7. 

In ease of an injunction to slay waste, the court 
will, oil the answer coming in, use its discretion whe- 
ther it is to be continued till the hcarintj or not ; and, 
in such cases, allidavits may l»c rc;ul. roJer v. 
(7/#/;»iMin, Ambl. <)<). S. C. Jlick. 146. 

Affidavits allowc<l to be read for a patentee of a 
nGW..invention, upon a motion to dissolve an injunc- 
tion on the coming in of the. answer. G 'Ms v. Cole, 
3P. W.255. S.C. Dick. 64. 

Where an affidavit was made in order to obtain an 
injunction to restrain waste, the court thought the 
affidavit certain enough by reason of the lefevcucc it 
had to the hill. Jiradly v. Siravhy, Barn. 399. 


(J) sujipaii of hills of interpleader. 

Affidavit, with interpleading hill, is conclusive ol 
fact. Slevenson v. ./l/n/mcu, 2 V. & B. 410. Pn. 

Kvio. WII \T IS. 

A.S to the propriety of the affidavit to an interplead- 
ing bill, denying the knowledge of the defendants, 
qna re. Id, Hi, 

T<^a bill of interpleader, there must he an affidavit 
annexed. Errington v. Alt, Lien, Bun. 303. Prac. 
Keg. 78» 

(g) Jn support if motions. 

No affidavit is nece.ssary to support a motion by a 
plaintiff in an inU^rpleadiug suit for lihcrty to pav the 
money into court, ami for an injunction. M’aliwnh 
y»Sparkes, 1 Sim. 3d5. Pn, l\TEni*i.F-i\iiER ; Pu, 
Pavmt. into Court. 

Qua re, whether it is necessary the affidavit in sup. 
iwrt of a motion for a commi.ssion to examine wit- 
nesses abroad in aid of an action at law, sliould stau 
the names of the witnesses, or the jioints to whicl 
Ihw are to he examined. Mendhnhel v. Madutdo 
2Ku8a.540. 

, Where ^ motion to amend, after answer, by nddinc 
paity plaintiff, is of course, it must be on affidavit 
showing the.materiality of the nmcridn.ciit, and tiia 
laijl on which it is founded came to plaintiff's know 
ledge after hill filed, and consent of such party to Im 
made co-plaintiff should he produced and verified 
Owenior* .,/ Hichoul v. Scarlet, 13 Price, 54 

ANSWril^^*^ Etl'I-, AmKNL.MKNT AITEJ 

Motion to May the execution of a writ, 4 |f iiiquir 
damages, not supported li* il,e ordinal affidavi 
vpou a niolum to vtay irud, ii(!fusc>d with 
deuhnrst v. T^man, 1 'I’urn. 5c R. 306 : ? 

- Motion h/amend hill, after an order’ to disgiiw fo 


want of prosecution, and replication filed so as to iv- 
tnin bill, cannot be made on the statement of coun- 
sel, that th^ proposed amendment is a material one, 
tiierc must 1)e an affidavit thereof, and which motion 
was refused with costs. PhUHps w, 'Stephenism, 9 Fri. 
205. 

Affidavits admitti'd aft^ 'antiw» to be read in 
siipiMut of a motion to pay purchase money into court. 
Ihadshaw V, Bnulshaw, 2 Mer, -4^, Pn. Payment 

INTO Cnu/iT. 

No objection to a motion^tt the affidavit waa 
filed only the day before, if it is an affidavit that can- 
not be answered, as that the plaintiff cannot go to trial 
with safety until the answer comes in. Jones y. 
— , 8Ves.4G. , 

Motion to examine witnesses ii hene eue, except in 
certain cases, as upon the ground of' age, requires 
notice. The affidavit must he, either that the witness 
is of the age of seventy, or the only witnesa to the par- 
I ticular fact, or if upon the ground of health in a uan- 
gcrous state. Jiellamy y, Jones, 8Ves. 31. pR. 
I Noiice. 


(h) On uppUcation to sue informd pauperis. 

Affidavit of a party convicted of perjuiy admissible 
to enable him to siui as a pauper. AJisconduct in a 
fiirmer cause, no ground for refusing a party liberty 
to sue as a pauper in another, for the subject before in 
dispute, hoiriier v. M*Kvou, I Ball Sc B* 56. 

Affidavit that dcTendant is not worth more than 5J» 
except in matters in (picstion, of which ho had pos- 
session, will not entitle him to defend in formd pan^ 
peris, Spencer v. liryant, 11 Vcs. 49. 

The alfidavil to ground the order to sue in fnrmA 
pauperis, must he l)y the party, not by a third person. 
IVUliiiiium V, Jklslier, 2 Bro. C, C. 272. 


(i) Of service. 

Undertaking to appear to hear judgment given by 
solicitor of eitiier of parties in a cause which has been 
set down, is not siiflicicnt to make it unnccessaiy for 
the other jiarty to prove service of subprena to hear 
juilgmcut uj)ori such of those persons who ought to be 
iicfore court, as are absent when cause it callcrl on. 
Bishop V. Bishop, 9 Pri. 481. Ph. Unobrtakino to 

^APCKAII. 

In the rase, however, of information against a cor- 
po'.ale body, an affidavit of indorsement of undertak- 
ing to appear at hearing, by solicitor. of defendant on 
the writ of disti’ingas, and another affidavit stating 
that on service of letter missive on bishop, his solici- 
tors thought it unnecessary to appear for him : decree 
nisi w'as made in the ahstuirc of defendants. Att, 
(Jen, v. Poor of Alcersioke, 9 Pri. 482. lb. 

Affidavit of personal service of petition must be 
filed IwTore it can he read. Erp. North, 4 Mad. 396. 

The affidavit of service of subpoena on bill filed for 
obtaining an injunction to stay process at law in the 
cxclici|uer, served on attorney of plaintifiTat law, must 
state |)f>sitively, that neither the plaintiff in equity nor 
his attorney knew where to find defistidant in e^uit^, 
nor where lie might be served with process, or it will 
be considered insufficient on motion for that purpose^ 
however full it may be in all other respects. Jardifie 
V. Hayes, 7 Pri. 239. Service substituted. 

The whole petition in banknintcy should not be 
recited in affidavit of service ; if none, costs ordered 
out of, attorney's own pocket- Exp* Smith, 1 Atk. 
139. P^j^OBTS. 

Affidavit^ must .bie made of service of subpoena.bn 
defendant to examine ‘witnesses in perj)§t, mmor. 
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before they are so examined. Hatchsam v. 1Viu7h~ 
Citmbef Cary, 34. S. P. Porter v. Baker, id. ib. 

0) a^licatiori for sid»stitvted service. | 

On injunction to stay proceedings, where defendant 
is abroad, motion* that service of subpoena on attor- 
ney of plaintifF at law may be deemed gf>od, must be 
accompanied with ad^avit, by plaintiff in equity, as 
to merits, and not by his solicitor, unless he has per- 
sonal knowlcd^ t^-imerits. Kmwoi th^ v. Accunor, 
3 Mad. 550. I*n. Injunct, to stay Pnocs. 

It is not necessary that the affidavit for an order, 
that service of the subpouia upon an injunclion bill 
on the attorney at law, sliall be good service, should 
state a previous ap]^icatioii to the attorney, and re- 
fusal to accept service. Fiench v.'ltae, 13 Ves. 
593. 

Upon an injunction bill to stay pro(X*edings at law, 
the ^fendajit living abroad, a motion, tliat service of 
subpoena upon the attorney may be goi^I service, re- 
quires an adidavit of merits, iilcpiteii v. Cini, 4 Vcs. 
359. 


(U) On ohltmnvfT writ nc eictd re^no. 


Ne exeat cannot be obtained on aifidavSt made Ik’- 
forc bill tiled, 6 Mad. "'76. • 

Writ of ne exeat reffuo disch:. ‘?d, as li .iiig issued 
improperly, on the affidavit of a plaintifF resident out 
of the jurisdiction in Scotland, sworn before a justice 
of tlie |ieace there ; not positive, to be ilcciarcd inten- 
tion to leave the kingdom, orcirciimstan(%.s amounting 
to it, but only to information and belief of sucli inten- 
tion : a defect not supplied by the avowal, in the de- 
fendant's affidavit, of his intention to return to his 
house of business in .Tatnaica ; where alone he lias the 
means of settling the account. Ihttie v. 11 hiifteld, 
10 Ves. 342. 

lb support a ne exeat re^no, ^vllich issues only on 
an equitable debt, as at law, to hold to bail, the afli- 
davit must be positive, except tbatbelief of the balance 
of an account, is sufficient. Jd. ih. 

Writ of ne exeat ivjrnu on affidavit, not by the 
plaintiff, to information and belief of intention to quit 
the kingdom, according to the nature of the iuforma- 
tion, as where received from persons of the ilefendant's 
family, that they were almut to go to the isle of Man. 
CoUiitsim V. - - 1 8 Ves. 354. 


A writ of ne exeat rrgim, upon the current jurisdic- 
tion in account, though bail might be had at law* 
against a positive affidavit, the defciidimt's liMdavilor 
evidence of the 'plaintiffs admission, that ..n debt is 
due, it will not avail. I'lic affidavit of a threat or in- 
tention to go abroad must be positive, not upon infor- 
mation and belief. Jones V, Alejihsin, 16 Ves. 470. 

J U IITSDICT. ; ACCOU NT. 

To obtain ne csitmij an affidavit to infoimation and 
belief of intqi|tion to quit kingdom, or circnnistances 
making it m^ssary, as an order for military ofHcci’S 
to join their regiments abroad, is not sufficient, i/un- 
naif V. M*lntyre, 1 1 Vcs. 54. 

The writ ju; exeat re^no, in its application*^ to private 
transactions, is confined to eases of e(|uital)le debt. 
The affidavit must be as positive ns an affidavit to hold 
to bail ; *' information and belief '* being only admit- 
ted on matters of pure account as between partnera 
and executors. The application for it should be as 
prompt as possible. Jackson v. Petrie, 10 Ves. 


Affidavit for ne exeat iv^no must state intention to 
go abroad ; that defendant will hide himself is not suf- 
ficient ; it must be positive, that he is going abroad, 
or to some declaration by himself (not itjhira person) 
that he so intends. Oldham v, OldhaiH', ^ Ves. 410. 
Etches V. Lance, 7 Ves. 417. , * , 


It is sufficient that debt ll ih danger, without stat- 
ing that it is to avoid die jurisdiction. Etches v. 
Lanee, 7 Ves. 417. ■ . . 

To obtain a writ of ne exeat regno, it is sufficient 
that the affidavit states, that the debt will be endan- 
gered. without alleging that the purpose of going 
abroad is lo avoid the demand. TotiUinson v. Jfiim- 
soii, 8 Vcs. 32. 

Affidavit to support a writ of ne exeat reguomustbo 
positive. Rodiuun v. lictheriltgta^, 5 Ves. 91. 

I’he writ of nc i .ieat irgno iSsuecl jiroperly, the sub- 
ject being matter of account. A general affidavit of 
belief of the defendant's intention to (}uit the kingdom 
is sufficient, without the circumstaiices upon wliich 
that belief is fuiiiuled. Uussrll v. Adty, 5 Vcs. 96. 

Wilt of ne e.ic/ri regno refused, the affidavit amount- 
ing to no more than suspicion of the* party’s intention, 
and no precise sum sv/orn to as due. Sherman v. 
67/eronm, 3 Bro. (\ U. 370. 

'J’hc affidavit to ground a writ of we exeat f^egno 
must not only state, that the defendant is equitably 
indebted in a specific sum, but must mention Ihc facts 
on which it arises, ivc. Ajion. *2 \ cs. 489. 

'J'hc affidavit fur nc exeat regno must slate positively 
that the defendant is indebted to the plaintilF in a supi 
i erf..! 11 , except it be a bill for an account, and then 
iiclief ns to the amount of tlie btilance is suffident. 
Rico v. Chinltier, 3 Atk. 501. And sec Rcdiam v. 
Helherington, 5 V*es. 92. 


(/) hi snpjwrt (f application for commission to cxa» 
mine. 

A general affidavit of having a tnatcrial witness is 
not sufficient for a new commission, but the ivitiiess 
must bo named in tlic affidavit, as also the pdlit .to 
which ho is to be examined. Cicn. Order, 1685, 1 
Vern. 334. 

On a bill by underwriters, for a commission to 
examine abroad, to prove tlie cirruinstances under 
which a ship had been condemned and sold, as pot 
worth repair, the couit held an ailidavif. of the plairi- 
tiff* s solicitor, stating his inforinatum and belief that 
there were several witiiesse.s abroad, wlio.so testimony 
was necessary fur the plalnlilfs, to be sufficient, though 
it tlid not stale any grounds for his belief. Hobinson 
V. Soaotcs, I V. Ck .!. r>7«. ; 

IMotiuii fur commission to examine abroad In aid of 
action at law, must be Niijiportod by affidavit,' stating 
name of witness and points of exaromatiod. Memlez- 
lihel V. Mnrhado, 2 S. S. 4113. 

In affidavit, in siippoit of commission to examine 
witnesses abroad, it is not necessary to state that ap^ 
plicant would have a good defeiio^ if lie could procure 
exifleiicc under such cominission, or that there uo 
necessary facts within their knowledge required ^ 
plaintifF to be proved on his defence. WtwtUufid v». 
Jl«n/‘f, 6 Vricc, 101. 

Affidavit of irciuraiicc- broker, the agent of undcN 
writers, sued on a policy, will not be received iflnUp'* 
port of commission to examine abro.irl, it be 

made liy p.arty himself or bis attorney* BomUp v« 
Leigh^ 5 l*ricc, 444. ' " 

Upon a ]mt.ition to expunge the proofs upon ^tain 
bills of exchange, an ac:tioii had been- direetdopD be 
brought against tin; bankiupts,^ to liy the vali'uuy of 
the debts. A material witno» being abroad, tho 
court of common law put ofF the trial : it was ordered 
upon petition, that the bankrupt siiould be at liberty 
to file a bill for a commisstoti to take the examination 
of the witness abroad. Ksp. Coles, Buck. 293. Issus 

AT UAfJ^ 

Thciliafliilavit of the solicitor for the defendant will 
bnjjcCKeived in support of a molioii for cominissioai to 
examine abroad, and it will lie surilcient if he swottr, 
tbaj|iie is informed of, and liclieves, the stateinent m 

' C S 2 
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the bill ; if he also add, that hi;; belief is founded on 
documents in his possession, and that, from the nature 
of the defence, involving the question of what country 
the ship belongs to, he ronsidcMs the commission ne- 
cessary. Larnf^oilif \. All. di'u. 2 l*rice, 172. 

It is not now the practice in cliancery to insert di- 
sert direction in decree, iliat master is at liberty to 
examine witnesses, but masU*r may certily that a com- 
mission is necessary, which then issues of course. 
Siuidjoril V. Iliiltlulph, 9 \'cs. 3fi. l*ii. J1 k< ui:f. ; I’li. 
JCxAM. IN 1 M.\sti.i:*.s Okfick. 

Oil a bill fur an iiijunctiun, the court will not grant 
a coininksion to cxaininc a witness in India, without 
a full alKilavit of materiality. Mootip v. Steals, 

2 Anst. Injunct. 

In order to obtain a commission to examine abmad, 
it is suflicient to state the name of the witness, that 
his evidence is material, and that he is abroad. Oltl- 
ham V. Cnrleton, 4 J»ro. (\ C. 88. 

Allidavit in suppoil of commission to examine 
abroad, need not state that matter arose there. Aker.'i 
V. Chancy, 2 IJro. C. C. ‘273. 

(mi) l(7ien necessttry in oihri' mutien. 

As a general rule the court requires, in all petiliifns, 
under acts of parliament for local iiiiprovcmciits, \c. 
for payment ol money out of court, that the paitics ap- 
plying shall, by afHdavit, shortly verify their title, and 
state, that to their knowledge and lieltcf, no other 
|)crsua has any title to, or clniuis any interest in, the 
estate. In re Fleet Market Impnweineat Act, Frp, 
Shean, 2 Y'. & J . 493. I *ii. Sv m m a ii v I’lioes. u s okh 
Acts of Paiimamknt. 

No affidavit isncccssaiy to obtain an order, that 
child, a ward of court, shall not he taken out of the 
jiiiisdiction, even to Scot la ml. l)e Mannciillc lie 
ManmviUe, 10 A'^es. rili. IV \i'm oj- (hn ur. 

Though against llie wime. dcremlaiit, ti.ere must be 
affidavit in eveiy eau.se, that In is nut to lie found. 
huvihrcfro V, While, I lick. lot). 

Afotiuii for prohibit ioii mii.st bo founded on affidavit, 
not suggestion. Carp, t>f' \^ oreebler v. Fennel, J>iek, 
143. 

'■•(fl) Tl //( /« ivat! aiiainst Anstrtf, 

On a motion for a receiver, the au.swer of a defend- 
ant, if a material cu-defendanl Ini'i not answered, must 
be regarded merely as an affidavit, ami the plaintifl' 
may read affidavits against it. l\rr.sJhnr v. Mutlutva, 
I Uuss. 3G1. 

Affidavits in support of a iiiotiitn, whii-li the pl.iiii- 
t ill' is prevented from making, may be leail, if the an- 
swer is not Hied until the day for which tiiu notice is 
given. Semble, GtHtdihua v. Whiicomh, 1 .lac. \\, 
589. Fn. Motion. 

In moving for an injunction after answer, aflidavits 
Hied after the answer may be read in support of alle- 
gations in thu.bill, which arc not noticed in tiicaiiMvcr. 
Jeffreys v. limilh, id. 298. l*u. IMoiion ion J \ji;xc- 

IIOM. 

Court will not in aid of motion, to prevent paitner 
receiving, See. debts, and for a receiver, permit plaiii- 
titt to use afHdavit made and Hied after coming in of 
answer ; though in a case analogous to iricparablc 
waste such afHdavit made, &c. liefore answer, mighi 
be used. I.dncsan v. Morgan, 1 Price, ICxch. 303. 
Pii. Injunction, 

Jn injunction cases, no affidavit as to the title after 
answer. Platt v. Jintlon, 19 \ cs. 447. Pk. Jn- 

JUNC'llON. 

^ In an iiijunctiun cause, affidavits admitted on mo- 
tion against the answer, not on the title, but on nuj^s- 
tions of fact, as in the instance of waste, &cJ, dhd 
the original affidavit where the defendant having 


tained time to Hie affidavits, instead of that puts in an 
answer. Morphett v. Jcaies, id 350. Pn. Injunc- 
tion ; Pii. Answer. 

Affidavits not admitted on motion against the an- 
swer, except upon waste ; and in a case of partner- 
ship, those filed originally with ffic bill for an injunc- 
tion merely, ns to the mismaiiagieinentor exclusion, not 
in support of title. Xancay v. Powe, id. 144. 

In a motion for an injunction, the plaintiff cannot 
read aflidavits to cuntrailict the answer. Sommerrille 
v. Buckler, 3 Ansi. 0*58. iMONcrioN, Afituavit 

IN SUIM'OUT. 

Injiini'tion bill charging fraud on obtaining verdict,, 
affidavits enntTadicliiig the answer read in support of 
the injunction on the merits. Isaac v. llnmpag^, 

I Ves. J. 427. S.(i. 3 Pro. C. C. 403. Hut this 
case is no uutiiority. Sec 9 V'es. 356. ' : • 

Where an injuiietion to .stay waste h^been obtain- 
ed on bill Hied and affidavit, the defendant may im- 
mediately, on coining in of his answer, move to dis- 
solve the injunction, without obtaining any order nhi ; 
but then bis answer can only be received as an affida- 
vit. and the plaintiff may read affidavits in eoiitradic- 
liun to it, ami if nfterwnrd.s, upon exceptions, the 
answer ap^K'ar insufficient, the injunction shall be ic- 
vived. Sirulmorev, Haire.'i, 1 f!ox, 263. Pr. 1n- 
.n.Nt rioN TO STAY Wamf. ; Pa. Motion to ms- 

; .SOI.VK 1 N.Il *:( -I ION. 

Aflidavits allowed to be read for a patentee of a new 
invention, upon a motion to dissolve an injunction on 
llift coming in of the answer. (Hhhs v. Cole, 3 P. W . 
255. Pa. Inji'nc. ; Ai'I'ihavii’ against AIotion 

TO DTSSOr.VK. 

(u) to hr receireil anil rend as Kvidence, 

Aflidavits taken before notice of motion cannot be 
read on motion without uotii'c of reading lliem, unless 
they an* answered subsequent, and with reference to 
the notice of motion. I.angman V. Tyson, l*cr \,C, 
H)lh Novcnibcr 1829. 

Affidavit verifying proceedings at law, not c\i- 
dcnce, and taken olf the file with costs. Kip, Barnes, 

I Mont, ck iM. 9. Pu. 'I'aking Piuicki-dincs off 

MI.K. 

On a rerL'ivnce in a petition, under stat. 52 Oco. 3. 
c. LOl. the master may receive affidavits in evidence. 
F\p. (hrenhanse, 1 Swan. (50. Pii. PjiTiTioN, Cii.\ 
iiijv; Stajt'ti-.-*, C, of. 

Affidavit of iiisaiaiicc broker, the agent of under- 
((•liteis suecl on a ]rolicy, will not l)c received in sup- 
port of commission to examine abroad, it slioiihl 1 >r 
made by t>ai ty himself or his attorney. Bonham v. 
Leigh, 5 Price, 444, Pa. (h)\iMi.ssioN to kxaminf. 

AIIIIOAO. 

Affidavits admitted, after rinswer, to be read in sup- 
|Mut of a motion to pay purchase money . into court. 
Bradshaw v. Brad.diaw, 2 Mer. 492. Pii. Motion 

•lO l»AV iMoM.Y IMO (loiilIT. 

\\ here a ve.ssel has been seized by the officers of the 
customs, on charges of oflences against other acts of 
paiiiaiiicnt than that usually (railed the navigation act, 
if, on the trial of the information Hied thereon, the 
(picstioii be likely to turn on the fact of the ship 
longiug to a foreign subject, tlic court will, on inoliuti 
(a bill having bueu filed against the attorney- general, 
for that purpose), grant the defendant a commission to 
examine |x!rsun.s residing abroad, and make it part of 
ihe Older, that their depositions shall bo received^ in 
evidence on the trial. The affidavit of the solicitor 
for the defendant will be received in support of such a 
motion ; and it will Iks sufficient if he swear that he is 
informed of, and believes the statements in the bill, 
if he also atiU, -that his belief is founded on documents 
in his jsossesifion, and tliat, from the nature of the de- 
fence involving the (juestion of what country the ship 
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lielongs to, he considers the commission necessaiy. 
fMiagoity V. Att. Gen. 2.Pricc, 172. Tn. Commis- 
sion TO EXAMINE ABROAD. 

Affidavits of defendant’s illness and inability to put 
in answer, are admissible evidence on which to ground 
application to discha^ process of contempt and re- 
ceive answer, though the suit be instituted in Ireland, 
and the affidavits sworn in lilngland ; and though a 
decree has been tak^- po confessn in consequence of 
contempt. Benson y^yermm, 3 Bro. 1’. C. G‘2G. Pn. 
Contempt. '' 

Upon exceptions to master’s n^port, affidavits made 
subsequent to it, .cannot be read, notwitlistaiiding the 
affidavits of the ' advei'se party wera filcil but the 
evening before the report. Daris v. Davis, 2 Atk. 21. 
Pit. Excepi^P^s to Mastcu’s IIepout. 

'C-' 1 

(/>) Affiihivit in reply , 

No affidavit in reply shall be rend before master, 
except as to new matter. Gb'th (ien. Ord. 3rd April, 
1828. Evidence hki-oke lMasteu. 

Affidavits in reply are only to be |)cnnitled in cases 
where new matter is intrrHluccd in the allidavits, 
answering the petition, ./vqi. t^ilniyle, Buck, 244. 
Bankcy. Petitiu.v. 


12. Answer, 

(n) When answer may he rend ns eridencc. 

(b) What good against answer. 

{c) Bffeet of reading, 

^a) When an nnsirer may he read as evulence. 

There being no issue joined between two co- defend- 
ants, the answer of one cannot be read against the 
other, even as to costs other tiiaii us a suggestion, on 
which court may direct an iii((uii'y before master. 
Chervett v. Jones, 6 Mad. 2()7. Co-1)ei- endants ; 
Costs. 

On interpleader, the answer of one defendant may 
be read against the other. Bowyer v. Pritchard, 
11 Price, 103. Pn. iNTEnpLE.rnKu. 

Admission in the answer of a feme covert joining 
with her husband in answering the hill, will not be 
permitted to be read against her. Hodgson v. iMere^t, 
0 Pii. 563. Husb. & Wife. , 

■ Personal answer of defendant to lib d in ccclcsius ■ 
tical court, preserved among the records of O- .: register, 
is admissible evidence in suit for tithes in cxclicipiev 
by party claiming under same title as person whose 
title it was. Taylor v. Cook, 8 l^rice, 664. 

On motion for injunction to stay proceedings at law, 
answer is evidence for defendant as to all facts to 
which other testimony could be received. Bolt v. 
Birch, 4 Mad* 2.55. Staying Puockeuings at Law. 

An answer by former rector to bill filed to establish 
modus of certain measure of meal, as to one farm, 
admitting that parish is exempt in consideration of a 
commutation of meal, is not only admissible, but 
strong evidence to prove a district inoilus. De Whelp- 
dale V. Melbitm, 5 Price, 485. 

An answer may be looked at as more or less de- 
serving of credit according as it more or less meets 
fairly the inquiries in the bill. Freeman v. Fairlie, 
3Mer.42. 

Answer, though not evidence in cause, may be rc-'od' 
as to* costs. Howell v. George, 1 Mad. 13. J*u. 
Costs. 

Papers referred to by an answer, rea^s part of it. 

V. Sibbald, 2 V. & B. 376. . 

At law, a party producing a letter or other docu- 
ment iu evidence, cannot use it partially, but makes 


the whole evidence* , Boardman v. Jackson, 2 IVall & 

B. 386. : 

When the answer of a party in another caus« is 
resorted to as evidence, the whole of it is admissible, 
both at law and in equity* Id, ib. 

Answer to cross bill not allowed to be read, though, 
the original bill and answer was read, there having 
bcicn no further proceedings on cross bill and answer. 
liennet v. Neale , Wightw. 325* . pR* Cross Bjli.. 

Answer of one defendant not evidence against ano- 
ther ; as to the answer of a mere trustee, against whom 
the plnintiir docs not desire a personal decree, Qu, 1 
l\lcrse v. Itoyal, 12 \ cs. 355. 

Answer, purporting to be the answer of a minor 
by his mother and guardian, may be read against the 
mother in anotlicr cause where she is defendant in 
her own capacity, licasley v. Magrath, 2 Scho. fic L. 

Where injunction is obtained on absence of one 
defemhint abroad, on motion to discharge the order, 
the answer of the othe.r defendant cannot be read. 
St. John V. Cargill, 3Anst. 993. Pji. Injtunc. Mo- 
tion IT) DISCIJAIIGE. 

The conseijncnee arising from the answer being 
cor* idci'cri as an admission only, is, that tlie objec- 
tion of its being ms inter alios acta docs not apply as 
in case of other legal proceedings ; therefore in an ac- 
tion against B, the answer of A, his pariiicr, to a bill 
filed against him by other creditors, was admitted as 
evidence of the faints stated in it. Cranl v. Jackson, 
Feake’s N. I\ 203. So was the voluntary affidavit 
of one man who was jointly interested with another 
m an action brought against tlicui both. VicaTy*s 
case. Gill). Kv. 57. 

On a hill for a discovery and injunction, the de- 
fendant (plaintiff at law) ndiniited hiinsetf to be a 
lucre agent for the other defendants, and ignorant of 
the transaction ; the other defendants livuil abroad : 
an injunction was moved for as of course ; hut there 
appearing a danger of losing other maUnial evidence 
by the delay, it was refused. Vandom v. Afunro, 
2Anst. 5U2. Pii. J\.iu\(tion. 

Answer of one ilefemhint not evulence against the 
rest, Jones v. Turberrille, 2 Vcs. .1. II. S. C. 4 Bro. 

C. C. 115. 

If ^ou read the confession of an agreement by an- 
swer, you must read all iclalivc to the ugrceiaciit. 
Fopham v. I'.yre, Loill. 789. 

Scmble, the separate answer of a feme covert may 
be road against her. Jot Nemt v. Le JVrrc, 3 Atk* 648* 
Ami SCO IProUesley v. Jiendisli, 3 P. W. 238. ilusn. 

Wife. 

Answer of one defendant read as evidence to sup- 
port plea of another defendant. Ben net v. Walker^ 
Dick. 130* 

An infant's answer c;annot be given in oVidjence 
against him, because it is not the answer of the in- 
fant, but of the guardian who is sworn, and n(tt, the 
infant. Wrottesley v. Bendish, 3P* W. 237. ' In- 
fant. ■ -c 

But where a defendant put in an answer tO^'^ill 
brought by an infant, who did not reply to it, in siieh 
case the answer was taken to be true in regard-.|o the 
defendant, for want of a replication, defendant" was 
deprived of an opportunity of c^miiiing witnesses to 
prove his answer, and he ought not to suffer for such 
omission in the plaintiffi *8. C. id. note, sed quare, 

Baron and feme defendants to a bill, the feme must 
answer, though the answer cannot be i^ad against the 
husband, hut may piobubly be read against her if she 
survives. But in no case is a feme bound to answer 
to a bill subjecting her to forfeiture, though the hus- 
band has submitted to answer. Id. 238. S. P. 2 C/h. 
Ca. 39. 173. Husn. Ik Wife. 

Answer of defendant not brought to hearing, read 
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as evidence a^inst anuUicr defendant at hearing. 
PUt y. WUlis, Dick. 24. 

Answer may be roa<l in support of demurrer. Heath 
V. Lake, id. 43. 

WJiere one defendant in ans^ver assii'iis a cause for 
■ his ignorance, and refers to answer of co-defendant 
for trutli of the matters, the latter’s answer may be 
read against the former. Anon. I 1*. W. 300. 

I’ho answer of BU})ciarinualed person put in by 
giiardinii shall Le read against him us an aiisw'cr of 
one of full age. Sociis, of an infant who is to have a 
flay to shew cause. I.erin^ v. Cuveiicy, Prec. Chan. 
229. N.VJirRAL InCAI'ACITY. 

t/poii an apfical lioin l!ie rolls, it was objected to 
the evidence of a w itness examined in the cause, and 
rea«l at the former hearing, that he had since, by 
answer to a bill, exhibited against him, confessed, that 
on the day he was examined, the plaintiff gave him 
a bond that, if he recovered tlic land in (]uestion, he 
would convey part of it to tlie witness. Dy the opi- 
nion of the JaI. Keeper, assisted by two judges, this 
answer ws|s ordered to be read. Xcedham v. Smith, 
2 Vcrii. 463. 

Bill for a legacy against baron and feme who was 
executrix of testator ; dcfotidants answer, and f.it- 
ncsscs are examined ami publi(;atiou passed. Hus- 
band dies* No abatement, and l!io wife shall l)e 
bound by the answer and dejiositiuns ; but it might 
be otherwise if the w'lfc's inheritance was in question. 
Shelherrif v. Brif^^s, 2 X'erii. 245b Sed qtuiTf, sec 
Anoiu id. 197. Jlusn. & Wifk : Pii. Abate-mknt & 
Revi^u. 

Nothing, in answer of (iuardiau, <':inbcrcad against 
the ward. Lc/g/t v. II «/'d, 2 Vent. 72. (Juaiid. &. 
Ward. 

A man's answer in the spiritual court may be read 
against him in Ibis court. Mildnunj v. Mildmau, 
1 Vern. 63. 

Where, on a bill brought by A against B, C and 
Di and others, the do'hmdants liad examined some 
witnesses, that B being now plfiintilf, may read 
those depositions against the plaintiff or any of tlie 
defendants in the iirst cause. Barstow v. Palmes, 
Free. Chan. 233. 

The djiifepdnut, by answer, accuses himself, and 
his cO'<^fhiidaots : is believed lu'.ainst himself, but not 
against^liis fellow's. Mkhell v Wchh, Toth. 10. 


(6) What good oi- (limit tins ire r. 

See P 11 . Ai-rinA VI IS, 14. 

A plaintiff may read evidence to disprove an alle- 
gation contained in a passage of the defendant’s an- 
swer which hfik: had read. iV/cc v.LvtUm, 3 Bus. 
206. 

On motion for injunction, allidaviis filed before an- 
swer niajr be read ; when plaintifl', by saving notice of 
motion till future day, enabled defendant to file bis 
answer before motion was made, (jlnssingion v. 
Thwaites, 1 S. 6c S. 134. J’li. Affidavixs j Ph. In- 
JUWn-iON ; Motion; Ph. Notice. 

^ Affidavits admitted on . motion after answer for an 
injunction and receiver, in the case of partnership by 
analogy to 'waste. Peacock v. Peacock, 16 V'^cs. 49. 

Affidavits after Answ'ek. 

Defendant cannot offer evidence to disprove an ad- 
miMi6n in his answer. JS. L Comn. v. Keighley, 
4 Mad. 16. ^ ® ^ 

Specific performance of a parol agreement to grant 
a leaK, decreed on the testimony of one witneffi, con- 
■ iirmed by ^^uuistances, against the denial in the 
answer, after part performance by delivery of posses- 
1 Swan, 172. Spec. P*bf. j 

Aflidavits not admitted on motion against the an- 


swer except upon waste, and in case of partnership ; 
those filed originally with the bill for an injunction, 
merely as to the inismanagiement or exclusion, not in 
suppoi-t of title. Norway y. Rowe, 19 Yes. 144. P»- 
Affidavits. 

A single witness cannot prevail against the answer 
unless confirmed by circumstances., Savage v. Brock-- 
sopp, 18 Ves. 336. 

Answer rcail us evidence. conUiasted with the other 
evidence not for the purpose of dUbrediting' it. Id. ib. 

Single w'itness not comiborated, not sufficient against 
positive denial by the answer. Cooke v. Clay worth, 
18 Ves. 12. 

Parol evidence of one witness, unsupported by other 
evidence, not sufficient to found a decree. Dawson v. 
hlussey, 1 Ball &c B. 234. 

I.ease nut decreed upon cxpcndltui'e in repairs and 
improvements under an alleged agreement proved by 
one witness ; the answer containing a positive denial 
of the agreement was also confirmed by circumstances. 
Piiliiig V, Annitiige, 12 Ves. 7B. Lease; Aoiiee- 

MENT. 

One witness with corroborating circumstances ad- 
mitted against an answ'er. BUldulph v. St, John, 
2Sch. &L.532. 

Decree made upon evidence of single witness 
against positive contradiction of the answer, contain- 
ing circumstances giving greater ciedit to the depo- 
sitions, the defendant declining an issue, otherwise it 
would not be made thnieon. K. /. Comp. v. Donald, 
9 Ves. 275. S. C. 1 Smith, 213. 

Specific execution of a parol agreement for a lease 
for three lives proved by one witness, refused, tlie an- 
swer admitting an agreement for one life only, sup- 
ported by the testimony of one w’itness, and not in- 
consistent with the evidence of part performance by 
plaintiff. Lindsay v. Lynch, 2 &dio. 6i L, I, Spec. 
Pkhf. 

Kvidenre of single witness not sufficient against 
answer of defendant. Keans v. Bicknell, 6 Ves. 1*74. 

A single witness is not sufficient against the answer 
of defendant, except under special circumstances. Ciwth 
v. Jackson, 6 \'es. 40. • 

A single ivitncss cannot prevail against a positive 
denial by the answer. Ld. Cranstoun v. Johnston, 
3 Ves. 171. 

Notwithstanding the statute and decree, 37 Hen. 8. 
c. 12. tlie court of chancery has jurisdiction upon the 
subject of tithes in Loudon. An account was decreed 
according to the improved rent. Another defendant, 
setting foitli his lease at a low rent and a fine, and 
alleging by answer, that he bad never heard of any 
greater rent lieing ])ai<l, there being no evidence against 
it, was held liable only accoidiug to that lent. St. 
l\inl*s, IVarden, S\c. ij\ v. Crirkelt, 2 Ves, J. 563. 
Jin»isi»rcTioN ; Tmirs in liONDON, 

Plaintiff eaniiot have a decree on the testimony of 
one witness contradicted by the answer .of one de- 
femiant. Mortimer v. Orchard, 2 Ves, J. 243. 

'I'he answer to a bill for an account of tithes, hav- 
ing insisted upon what was equivalent to a prescrip- 
tion in docimando, and defendants’ evidence going to 
tlie same point, the court will not permit the evidence 
to be read to supjiort a different defence, viz. a pre- 
sumption, that the tithes had been granted to the 
owner. Nash v. Thom, 2 Cox, 197. 

Affidavits i^ad against tho answer in rapport Of an 
injunction to stay waste. Slratmore v. Bowes, 2 Bro. 
C. C. 88. Pr. Injunction to stay Waste. 

There being but one witness against answer, court 
flirccted an issue. Peniby v. Mathew, Dick. 650. 
S.C. lBro.C.C.52. . 

No decreff.'^ a plaintiff in equity on the evidence 
only of one 'witness in contradiction to defendant’s 
positive answer. Glynn y. Bank oJ^ England, 2 Ves. 38. 

Though one witness not sufficient against a distinct 
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denial by ana^r, the latter must be precise and posi- 
tive. Amot V. Biscoe, 1 Vcs. 95. 

Where the evidence of a single witness against a 
negative in dcfendaut*a answer is corroborated by a 
great number of circumstances, it is sutHcieut to sup- 
port an equity. Jamm v. Uunift 2 Atk. 140. 

Single witness against dcfcmlant's answer on oath 
not sufficient for decree. Speed v. Maniit, 2 Com. 
587. A . 

The rule that a deCfM cannot be made, where there 
is but one witness, applies only where the answer 
of the defendant is equally strong in opposition to 
such evidence. ITti/foo v. HMs, 2 Atk. 19. 

Where there is a single witness against the de- 
fendant’s oath,, this is not sufficient evidence for a 
decree, nor will the court direct a trial at law. Christ* s 
Col. Cambt'Vi. Widdrifigton, 2 Vern. 283. 

One witness against the defendant's answer not 
sufficient to ground a decree. Kingdoine v« Boakes, 
Prcc. Chan. 19. 

A decree, whereby the defendant was concluded by 
the plaintiff’s own oath, icvcrscd. Plompin v. Bails, 
1 Vern. 272. i*ii. JIixiikk, Uj:vKnsAr. ov. 

Thera being but one witness against what was 
sworn in the defendant’s answer, the plaintiff can 
liavo 110 decree. Alans Jourdan, 1 Vern. lOi. 


(t‘) B-eatling nnstrer. 

Wlicrc a passage road hy a plaintiff from an an- 
swer refers to another passage, that other jiassago is 
lu be read only for the purpose of explaining or qua- 
lifying the thing iu respect of which the retcrcnce is 
made, and not for the purpose of introducing new 
facts, which do not explain or qualify that thing, 
tliough such new facts be connected in griiininaticai 
construction with that which must be read. Bartlett 
V. Gillard, 3 Rtlss. 149. 

1'he answer of a peer upon bis protestation of 
honour may be read on tlic (]uestioii of costs. Daivsim 
V. KUis, 1 Jac. & W.* 524. PjiKu ; 

As to how far plaintiff is concluded by reading an- 
awer of defendant. Kempson v. Porhe, 8 Price, 18. 

Where the answer to a bill for discovery only is 
used as evidence, the whole must be raad. Bp. Or- 
mond v. Ilutchitison, 13 Vcs. 47. affirmed, 18 \'es. 
94. 

Where relief is praye<l, and the answer replied to, 
the plaintiff reading admissiuii iniisl i)roc»>e(l to tliT: 
completion of the immediate subject to which the 
defendant is answering according, to tiiv, course of 
evidence at law ; but this does not apply to distinct 
matter. Id, ih. 


13. Bills generally, and where talirn proconj'csso. 

Hill taken pro confesso shall be read in evidence as 
an answer admitting the facts. 45 Cieo. 3. c. 1*24. 
5.8. Pr. Bill run confisso. 

Wbero a bill has been amended, the amended bill 
is the only one upon record : the original bill, there- 
fora, cannot^ be read as cvidenc;e to prove what a 
plaintiff considered bis right to be at the time of filing 
it. Hales v; llan. 141. Pr. Asienoei} 

Bill. 

- Cross bill taken pro ennjesso ordered, on motion, to 
be read at hearing of original cause. Cory v. Gertc- 
Iwn, 2 Mad. 43. Pk. Citoss Bit.l. 

* Bill in another cause alloweil to be read at hearing, 
as corroborating circumstance to prove stale demand. 
i1a‘nd€side v. Brown, I)ick. 236. 

Bill in chancery may be read as cviffimcc in equity. 
Metcalfe v. Ives, 1 Atk. 63. 


14. Taken on bill to perpetuate. 

See also Mauri are, IL-i-Ph. Costs, 10. (ff) 


Court will not order copies of depositions taken to jicr- 
petuatc tcstimo!iy of witnesses to be delivered out for 
piirposn of porfecling title to an estate, even wImmc 
witnesses ans dead. Tcale v. Teale, 1 iS. 5c S. 3U5. 
P«. PUUMCATIOV. 

Depositions on bill to |icrpctuate, not published in 
the life of the witness, except on incapacity to travel, 
by sickness, ixc. : such onlcrs, except in the exccptjjd 
cases, proceeding on affidavit of the death of iho wit- 
ness, some expressly declaring that the depositions of 
the other witnesses shall not be read. Morristmy. 
yfr/io/i/, 19 Vcs.()70. fd. 

Publication of deposition of witness who is dead 
taken on bill to perpetuate, may be moved fbr as of 
course. Bonnie V. Bligh, I Price, 307. Pn. Pua- 

LLCA'IION ; Pll. IMOTION OF tOrUSK. 


15. Copies. 

Sec also I’li, Coi'iKs. • 

• . 

Copit'S of the books of llic bank nf I'n ^l nid are evi- 
dence ; but, upon a question wlietlwu- tin? signatim: to 
a transfer is the gcmiiue baiidwiiling, the book must 
be protlucci!, Auriol v. Smith, 18 Vcs. 198. 

An attested copy of the inemori;:! of the assignment' 
of a jndgriicnt is evidence of tlie fact of the assign- 
ment : so the att'csled copy of the memorial* of the 
registry of a decMl, is eviilemtc of the fact of the regis- 
try ; but if the memorial be used a.s evidence of the 
contents of the deed, the original must be produced. 
Jiohhonse V. llamUiun, 1 Seho. <S: L. 207. 

'J’he i!cfen<lants producing the lease for a year, and 
a copy of the release, IIkj original not being forlli- 
cniuing, the bill was retained, with Hluuly to hring an 
ejcctiiiont, and, in dofnnlt, the bill to be dinnissed 
with costs. Snell y. Si leock, 5 Vcs. 489. Pii.llr.- 
TAiNiNR Bill ; Lkisk Sc Beleasi:. 

If the office copies of llio pleadings or pmofs neces- 
sary to be read for one party, on bearing oi a rausi', 
be not signed by the [u'oper officer, tlie -C^Usc must 
stand over, on |>.)yincnt of 6/. cost for the day’s at- 
tendance to the other party. All. (len.y. Mitward, 

1 (’ox, 437. l»u. (^^:vls. 

A settlement under which plaintiffs claimed being 
lost, blit having been proved in ehaneery by plaintiffs 
themselves thiity jears ago, when they were not coii- 
CL-rned in interest, t!iou;;h they iveio since entitled by 
lliat deed. Ordered, tli.it a copy of the decil should 
be admitted to be read at law, anil also that plaintiff's 
dciiositions slioiiM lie read to prove tiic cleed, althougli 
they now claim under it. J^y, IfolerofL v. Si^Uh, 

2 I’recni. 259. 

Office copy of bill cannot bo read as evidence, if 
original is not on lile, though officer of court is ^ady 
to prove that the original c;annot be found amongst 
the rc'-onls. Inrin v. Simpson, 7 Jlro. P. C. 

Where an oiigiiial note is lust, and a copy ot i^tis 
offered in evidence, you must show sufficient proba- 
bility that the original noto was genuine, bcfi$Rjk you 
will be allowed to read the copy. GoodUr v. Lake, 
1 Atk. 44(». Deeds Lost. 

IMaintiir producing a copy of raquestration only, on 
motion to take bill pro donfessn, court refused but 
sequestration not being* under seal, or executed, was 
held no objection. Anon. 10 Mod. ’431. Pr. Bill 
FRO roNi'ESso ; Pn. Sequestbatiox. 

Copies of a note, bill of sale* and stated account, if 
attended with concurring circumstances if undeniable 
credit, will lie admitted os evidence. Lloml v. Wynne, 
2Bro.P.C.377. 



990 


Evvlence. 


PRACTICE, XipCVIll. taken in another came^ 


Copy of a note taiccn by one who had been en- 
trusted with the note, apd waft since dead, under 
whicli^Mras written an acSnowlcd^ent that nothing 
was due, allowed to be read as evidence, though not 
proved to l)c a true copy, and though the defendant 
had sworn ihere was no such acknowledgment under 
the note, it appearing, wlicn the note was produced, 
that the bottom of it was torn off. S, C. 2 Vem. 
603. Fuatid; Spoii.atii»n of 

A copy of a deed to lead the uses of a fine, and en- 
rolled for safe custody only, allowed to be read as 
evidence at a trial at law. Combes v. Sjyencer, 2 Vern. 
471. Seinble, S. C. id. 591 . I’n. Issue at liAW. 

Abstract of deed is no evidence, and much less an 
attested copy of such al)stract. El. Peterborough v. 
iierniulne, 3 lira, P. C. 539. Abstmact. 

Tho court refused to order copies of dosositions to 
he recorded and exemplified, where the original had 
had been lost, and in trials at law, subsequent to the 
dismission of the suit, the witnesses had sworn con- 
trary to their depositions. Brabant v. Perne, 2 C. U. 
36. Pn. Depositions, Loss of. 

16. Taken in other courts. 

* Court will not, on motion, order depositions iit ‘the 
cause in exchequer, to be read in a tithe cause in this 
court, against other occupiers of land in some parishes, 
though objects of both suits, and the interest of parties 
were the same. (Umlenough v. Ahuiy, 2 S. & S. 491. 

The court allowed an afiidavit, sworn before a oom- 
missioncr of the court of exchequer in Ireland, to be 
read. KUbti v. Stanton , 2 V. J. 75. 

Kxaminatiou in the admiralty court used in the 
court of chancery. Watkins rarslamit Toth. 192. 

Examination in chancery may be used before the de- 
legates. Cargrave v. , 2 C. C. 250. 

Acts of the court ns a <1ccrr.‘c, or order in another 
cause belw'een the same jinrties, in«Ty be road without 
an order. Brooks v. Tauhr, Rios. 198. 

Proofs in an original cause not allowed to lie rend 
on a bill of review. j\1osele]f v, Matfnunf, 2 C. K. 18. I 
Pr. lUi.L or ill-. VIEW, Evid. ox. | 

The probate of a will cannot be read in case i 
of a real estate, if the defendant admits merely that be ! 
believes there is in such a will, sccus if the admission 
is full. MuHmsv. Pratt, llun, 6. IVii.l, Promatk 
or, WHERE Evini nct. 

Ilcpositions taken in couit of council of York, not 
allowable in chancery. Pex v. Connios of Arundel, 
ilob. 112. 

17. Decisions of other courts. 

Sentence of ecclesiastical conn held admissible, but 

not conclusive evidence on non-reconciliation lictween 
husband and wife. Bateman v. C;;. Jloss, 1 Dow. 
235. 

Sentence in ecclesiastical court for fornication, 3cc. 
in a criminal way, not evidence against the issue ; 
otherwise, if on the point of the marriage, and no 
collusion. Brmonsword v. Eduards, 2 Yes. 245. 

Decree at Leghorn allowed to be read as evidence. 
Barrow v. Jameneau, Dick. 48. 

An exemplification of a sentence in 1 lolla ml under 
ihc common seal of the States, may be read in evidence 
in a suit inchanccty. Anon. 9 Mod. 66. Foreign 
Sentence. 

18. ISvidetice of one drfendant.read against the other. 

Depositions of one defendant not read in favour of 
another, where the fonner is at all concerned in inter- 
est, or a de«^ can be made against him ; such objec- 
tion IS whol^ as to his incompctency. ' Dixon v. Aar- 
horp 2 Ves. 219. 


Though a plaintiff at law is not alloi^l to examine 
any defendant as a witness, one defendant may there 
examine a co-defendant. In etjuity a plaintiff may 
examine a defendant, and defendant a co-defendant ; 
but then it is on a suggestion that the party is not in- 
terested, and saving all just exceptions from the nature 
of the suit, &c. or in case of there being any material 
evidence against him, &c. Id. ib. 

Where one defendant is charge with fraud, his dc- 
|N)sitions cannot be read for another, as^it may tend 
to excuse him with regard to his 'bwn costs. Eade v. 
TAngo.Hl, 1 Atk. 204. 

Depositions of one defendant may lie read for ano- 
ther, and for the plaintiff likewise ; but if the defen- 
dant, who is offered in evidence for another defendant, 
may, by any possibility, be liable to costs, this is al- 
ways a reason for refusing his evidence, because he is 
interested so far a$ to be swearing to excuse himself. 
barret v. Gore, 3 Atk. 402. 

19. Decree in former cause. 

Decree professing to establish customs of tithing, 
and inodes of payment, some of which are obviously 
nut legal moduses, founded on agreements not ratifieu 
by ordinary and patron, and noton bona fitle advei-se 
suit, to establisli moduses, and pronounced in cause to 
which the ordinary and patron were not parties, is not 
conclusive on church or court. Jenkinson v. Hoysto/ti, 

5 Price, 496. 

On ])1ca, sentence in ecclesiastical court, ex directo^ 
in a matter ]iropcrly cognizable there, is conclusive 
evidence where the same matter comes in question 
collaterally ill a court of law or eijuity. Meadows v. 
Ds. of Kinpton, Ambl. 756. 

Decree in a former cause between the same parties 
read as evidence, tlioogh not conclusive : so also of 
depositions in a cause which had settled the riglits of 
all as under a decree for performance of trusts. Askew 
V. Poulterer's Comp., 2 Ves. 89. 

Decree of (!ourt of chancery determining matter of 
right, is good evidence of that right, as to all persons 
claiming under party against whom decree was 
made, though at tlic distance of 100 years afterwards. 
Borough v. Whichcole, 3 Pro. P. C. 596# 

20. Taken in another cause, ^*c. or matter. 

OtBce copies of dcimsilions by living persoas in a 
tithe suit in the exchequer, may be read in a similar 
suit in this court, against anotlicr defendant, who 
makes the same defence, on production of oiHee co- 
pies of the bill and answer in the former suit, without 
any order of this court for that purpose. Williams v. 
Broadhead, I Sim. 151. 

If a bill is amended, by adding parties, after wit- 
nesses have been examined, their depositions cannot 
be read against the new parties. Pratt v. Barker, 
I Sim. 1. Pn.lIii.L Amendment. 

Court cannot direct a new trial of issue, on ground 
of evidence adduced on former trial, where that evi- 
dence was a surprise on the other party, and tended 
to defeat the intention of the court in directing the 
former issue. Carrington v. Janes, 2 S. & S. 135. 
New Trial; Ph. Ibsuii at Law'. 

After witnesses examined upon original bill, 
amended bill was tiled against new fiarties, some in- 
fants; (!ourt will not allow evidence tafcoiji on the origi- 
nal bill, to be read against new defendants, the in- 
fants. Qnantock v. Bullen, 5 Mad. 81. Infant. 

On petition to expunge debt of C, ■ examination of 
witness on former occasion aft to a .mbt sought to ^ 
proved ^ A, cannot be read. Exp. Coles, 3 Mad. 
315. Puck, '242. S. C. Bankcy. Expunging 
Proof. 

Depositions in cross cause taken after publication of 
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(hose in principal ’cause^ not admissible in evidence on 
hearing of tlio latter. Tailor v. Obee, 3 Price, 83. 
Pii. Ciioss Cause. 

The commission and proceedings are inadmissible 
evidence of an act of bankruptcy, for the purpose of 
defeating a conveyance. IVhitieorth v. Graham, 
2 Rose, 364. 

A decree between co-defendants, grounded on 
pleadings anc^roofs^ between plaintifT and defendant, 
is regular, (mamley v. Ld» Dunsany, 2 Scho. & L. 
718. 

The proceedings under a commission of bank- 
ruptcy, superseded, ordered to be produced at the 
hearing of a cause, in the court of chancery in Ireland, 
with a view to evidence, from the bankrupt’s exam- 
ination; but not of course. ICxp. Jiemal, 11 Yes. 
657. 

Semble on bill for relief ; the evidence taken may 
be read as evidence of reputation against persons not 
])artics to suit ; but secus on bill to perpetuate only. 
Jiidtlefard v. Partridge, 3 Anst. 646. 

W here a fact is put in issue by tlie original cause, 
and evidence examined to it, no evidence can be ad- 
duced upon that fact upon a supplemental bill ; nei- 
ther will equity assist a party to make out a diiTercut 
case upon a second trial at law, upon that which he 
made upon the first. Cockhume v. llits'>t>y, 'I Ridgw. 
P.C. 504. Pr. SuPPLEMl'.VI .;l, BlI.L, • 

Depositions in cross cause alio • d on mi.aon to be 
read on the account directed in original cause, though 
the cross bill was dismissed. Lubiere v. Cenon, 

2 Yes. 37.9. 

An order made to read the proceedings taken in one 
cause, in another, must be between the same parties. 
Kade V. Lingood, 1 Atk. 204. 

Kvidence in the cross cause concerning the matters 
in issue in the original cause, not allowed to be read 
after a decree in that cause ; either wise, as to the de- 
positions in the cross cause, not relating to iheinatUTS 
put in issue in the original. Wilford v. Beaseley, 

3 Atk. 501. Pu. Cross CAnsr,. 

]3cpositions in former cause between dinbrent par- 
ties cannot be used as to credit of witness, il/nr/c- 
worlh V. Penrose, Dick. 50. 

Affidavit before master extraordinary in Ireland read 
in court, but affidavit from plantations not, unless un- 
der seal of the island. Aniicsley v. iV. td’ Anglesey, 
id. 90. 

Where a party in a first cause has examined a 
great number of witnesses to establish a particular 
point, the court will never suffer him in *i second to 
contradict what he attempted to prove in the first. 
Jienvet v. Lee, 2 Atk. 531. 

Depositions taken in a former cause, where nei- 
ther plaintiff nor defendant were partic.s, cannot be 
read as evidence, but where either plaintiff or de- 
fendant was a party in the former cause, the deposi- 
tions in -that cause may be read against such of them 
as was a party. KL Peterborough v. Ceniiaine, 3 Bro. 
P. C. 539. 

Depositions of witnesses taken in former causes, re- 
lating to same matter for which new suit is instituted 
against another party, ought to lie permitted to be 
read as evidence upon the bearing of such new cause, 
although the witnesses themselves are not proved to 
be dead. City of London v. Perkins, 3 Bro. P. C. 
602. 

A witness examined at a former trial of an issue be- 
twixt the same parties, and who has been examined 
in the cause, in case he dies, not only his depositions 
nijay be read, but what he swore at the former trial, 
may be given in evidence. Coker v. FareweU, 2 P, 
W.563. 

^le creditors of L obtain a decree for .payment of 
their debts, and to set aside some conveyances gained 
by fraud, and B and the legatees aie made defendants. 
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The legatees having brought their bill against the 
question was^ if the d^jkisitiMbs in the^ fonner cause, 
touching the fraud, could not be read in this : Held, 
the question being the same in both causes, and S’s 
defence the same, the depositions ought to be read. 
Nevily. Johnson, 2 Yern, 447. 

Depositions taken in a cause wherein tenant in tail, 
or the father, is only tenant for life ; remainder to the 
son, cannot be read against the son. Peterlwrongh 
v. Norfolk, Free. Chan. 212. Rem.-man. 

Depositions taken in a former cause cannot be read 
in another cause against one who does nOteUifii under 
the party against whom those depositions i^re taken. 
But if a legatee brings a bill against the ex^utor, ami 
roves assets, another legatee, though no party, may. 
ave tlie benefit of tiuisc depositions. Coke v. 
toin, 1 Vern. 413. Buivity or Title. 

If the cause is brought into a hearing, and stands 
over, with liberty to add a party, if he is a material 
defendant, and concerned in interest, the depositions 
taken before cannot be read against him. Neblet v* 
Daniel, Bun. 310. 

Depositions taken on a bill of revivor afterwards 
dismissed upon the ground that the party had no title 
to revive, cannot 1^ read ; otherwise, if the bill had 
been u;.ani.;scHl for want of cijuity merely. Backhouse 
v. -Muidleion, 1 C. (’. 173. 3 (J. 11. 39. 2 Fi^in. 
132. 

Depositions in a former cause in chancery admitted 
to Im! read upon motion, the same matter licing then 
under examination as now, though neither the plaintiflT 
nor any under whom he claimed, was privy to the 
former suit. Terwit v. Gresham, 1 C. C. 73. 

Depositions of a witness made in another cause, or 
another court, may be read for the purpose of con- 
fronting his evidence, and witliuut any order of court. 

A mm. JVlos. 118. 

Depositions in the original cause not permitted to be 
read in the cross cause, because the point in issue in 
the cross cause, was nut in issue in the original cause. 
Christian v. Wrenn, Bun. 321, 

DcjNisitioris taken in court of council of ^'o^k not 
allowable in chancery. Jlex v. Cs, of Arundel, Dob. 
112 . 

Depositions taken without bill or answer, not allow- 
able in chancery. Id, ib. 

21. Deeds, prtwf vf, and loss of deeds. 

Pcnnissioii to exhibit an interrogatory, as to the 
loss of a deed omitted to lie proved by mistake, given 
to the plaintiff at the hearing under the circumstances. 
Cojt v. AUingham, 1 Jar:. 337. Pit. Puulxcation. 

After thirty years, handwriting of letter need not 
necessarily Ijc proved, where letter affords intrinfic 
evidence of its authenticity ; where there was no direc- 
tion to such letter prhnd J'arie, it must be intended . to 
have lieeii written to the party among whose papers it 
was found. Fenirick v. Heed, 6 Mad. 7. Lenotii * 
or Time ; llANuwiiiTtNo. 

Exception to the rule, against reading affidavits in 
support of the common injunction, extends only to 
documents of which the defendant is ignorant, not ^ 
facts and circumstances. Uarrett v. Tickell, 1, Jac. 
157. Injoec., ArniiAViT inSuppoiit. 'v*' 

When secondary evidence of the contents of a deed 
is admissible. Packhnrsl v. Lmicn, 2 Swan. 213. 

A recital in a deed, executed in 1739, tha^ by a 
separate deed in 1703, A declared he was seised iQtIthQ 
freehold of lands in trust for B, to whom he had on 
the same day granted a lease of the same lands for one 
thousand years, is not evidence of the contents of the 
deed declaring tlie trust, nettlier is the receipt of a 
master, acknowledging such deisd to have lUen lodged 
with him, evidence of its contents, though it may of 
its existence. Kelly v. Power, 2 Ball & B. 236. 
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The production of 9 paper« purportine to be oA 
copy, may, wi& otner evidence, nave consi* 
der&lc weight. Ward v. Garnans, 17 Vcs. 140.^ 

Decree for raising money under deed of appoint- 
ment, though the only copy produced appeared not 
executed : upon recitals of it in two settlements as a 
subsisting effectual deed, and evidence from books of 
a deceased solicitor, of charges for the preparation and 
exeaution of it. Skipinth v. 11 Vcs. 64. 

PowBit, Execctton of. 

Where deed is wilfully destroyed, every thing is to 
be presumed against the party in atJium xpoliatoris, and 
therefore, parol evidence of the person who prepared 
the draft, though at the distance of several years, is 
admissible to prove the general contents of it. Delany 
V. Tenison, 3!Bro. P. C. 659. Spoliation. 

The contents of a deed destroyed, and the destruc- 
tion of it admitted to be proved. Saltern v. Melhuhh, 
Ambl. 247. 

Where deed is destroyed, in order to have benefit 
of it, thci contents of it must be proved. LL ih. 

Acknowledgment of scaling and delivery, not sufH- 
ciont evidence thereof. Grayson v. Wilkinson, Dick. 

158. 

But otherwise of signature. Id. ih. ^ 

The best evidence to be given the nature of the 
tiling admits. Cole v. Gihmyn, 1 Ves. 505. 

All deeds, &c. must he proved, unless in the hands 
of adverse party, or destroyed, then parol evidence of 
contents allowed. Id. ib. 

On lota of a dee<l, &c. the same rule of cvidcucc 
here as at law. Loss of a deed can only he made out 
by circumstances. I'ho destruction of a deed, tkc;. by 
affidavit. Askew v. Poulterer's Comp. 2 Ves. 89. 

Evidence the same hcic as at law on a casual des- 
truction of deeds ; hut otherwise where a spoliation. 
Cookes V. Ilellier, 1 Ves. 235. Spoilation. 

A deed lost may proved hy circumstances, hrst 
shewing that it once existed, and next that it is lost 
or cannot be come ul. Wliitfieid v. Fauseti, I Ves. 
389. 

Evidence may he given at law of a lost deed ; sed 
secus of a bond lost for a profert. in curia must be 
made. Snell •'iwe Z^/iho/, 3 Atk. 2 1 4. 

Evidence necessary as to finding dee<ls after a de- 
cree, is such only as court thinks reasonable. Lewel- 
leuy, Hfluckwottli, 2 A»k. * 10 . S. (’. IJain. 445. 

'I'lic al)stia 0 of a deed is no evidence, and much 
less ail attested copy of such alistract. EL Peter- 
borough V, Germaine, 3 15ro. 1*. C. 539. AnsruACT ; 
Copy. 

Where the deed creating a rent was lost, .s«» that it 
could not appear what sort of rent it was, a bill w:is 
ehstained for payment of twelve yours’ arrears, ii[)on 
proof that it had been constantly paid before that time. 
Collet v. Jaques, 1 Ch. Ca. 120 . 

Deed lost,; person swearing he saw the deed, not 
suflicient, he must swear he saw it sealed and delivered. 
Cary, 31. 

22 . Where admitted to exjhmnd deeds. 

In ascertaining the meaning and eflect of a charter, 
contemporaneous documents, proceedings in clauses 
relating to it, and parol testimony may be resorted to, 
in order to explain and give to the charter a construc- 
tion, but not to Mntradict it. Pierrepont v. Scarlet, 
2 Y. & J. 330. Chaiiteb, C. of- 

A grant of an annuity to the grantor’s sister, thougli 
expressed to be made for nataral love and aftcction, 
may be proved to have been made in consideration of 
her marriage, and will entitle her to rank as a specialty 
S''5^*itor. Tanner v. Bune, I Sim. 160. 

CONSlfitnATION. 

Construction of a contract ; that a reference of the 
expenccs was* confined to expense of the conveyance ; 


. ei^unding deeds, 

but the evidence of the attori|fi|y was admitted for the 
defibndant to prove the intention of both parties, ac- 
cording to verbal instructions that the plaintiff, the 
purchaser, should also pay the expence of making out 
the defendant’s title. Uamsboltom v. Gosden, 1 V. & 
B. 165. Vend. & ruiicii. 

AVhatevcr is wanting to shew the consideration, 
and from whom it moves, may be supplied by evidence 
dehors the deed, where such evidence does not contra- 
dict the deed. Harlopp ffartopp* 17 Ves. 192. 
Dkkd, C. of. 

Barol evidence, in aid of a specific performance 
upon the sale of the estate by auction, to explain by 
declarations of the auctioneer, an ambiguity on the 
face of the particular, by a general claim for a sepa- 
rate valuation oft, the timber, and also special provi- 
sions as to the timber upon certain lots* the agree- 
ment, signed on the back of the paitioalar, binding 
the purchaser, defendant, to a strict fulfilment of 
this article, and to abide by the condition and decla- 
rations made at the sale,’’ rejected : distinction, where 
evidence is to resist a specific performance, iliggin* 
son V. Clowes, 15 Vcs. 516. Spec. Perf. 

I'liough a paper, as the particular upon a sale by 
auction, may hy reference bo engrafted into a con- 
tract within the statute of frauds, that will not autho- 
rise the introduction of parol evidence to shew what 
part was read. Id. 522. 

Though defendant lesisting specific performance, 
may go into evidence to show that by fraud the true 
terms w'cre not expressed in the written agreement, 
yet plaintiff cannot do so for the purpose of obtaining 
specific j^rformunce with a variation of the contract. 
Woollam V. Hearn, 7 Vcs. 211. Spec. Perf. 

Under a power to appoint among several subjects, 
each must have a share, and by the rule in c(]uity, as to 
illusory appointment, a substantial share, unless a 
good reason appears as another provision, by the per- 
son executing the power ; not from any other quarter. 
Under such a power, an appointment of a fund, nearly 
1900/. among three children, the objects, 10/. to one, 
50/. to another, and the remainder to the third, all 
having other provisions aliunde, was set asiric as illu- 
son'. Evidence, that an appointment was improperly 
obtained, being executed by a will regularly proved, 
was rejected. Kemp v. Kemp, 5 Ves. 849. Pow'ek, 
lr.Li;s«ny Execution of. 

Declaration of a party to a deed, previous to the 
execution, admitted in support of the deed, against 
imputatiunu of fraud. Declarations subsequent, im- 
pcaching tlm deed, were rejected. Coiwtly v. Ld. 
lloue, 5 Vcs. 700. Fraud. 

Testator by codicil, in 1796, reciting that he had 
devised his real estate by his last will, dated 25tii 
November, 1752, charged liis real estates with his 
debts and legacies given by the codicil, and appointed 
executors ; bill was by devisees of the roal estate, 
under another will, 1756, one of whom was a legatee 
ill tlie codicil, stating that the will of 1756 was exe- 
cuted in pursuance of an agreement to make mutual 
wills ; that the testator by the death of tiie Other party, 
was bound, if not in law, in honour, aod did not 
mean to revoke the will of 1756, and revive that of 
1752, and praying that the will of 1756, and the 
codicil might be established, the trusts carried into 
execution, and the legacy paid. ;Upon an^ issue 
directed, the will of 1752 was establistied, evidence 
of mistake being rejected. On further directions, the 
plaintiffs relied on tlie agro^ent, afid offered evid^^ 
in support of it ; bill was' disniuSsed ; Ld. Ch. betjsg 
of opimon, that the relief sboght yras inconsistent with 
the fraiiic of the bill , and therefore could not be given 
under the gjsneral prayer ; that the evidence ought not 
to be received ; and that upon the evidence, the agree- 
ment was unecitaiu and unfair, and Uieiefuro not to 
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be exenited. IjtU Walpole v. I.d. Orford, 3 Ves. 402. 
Spec. Peef, ; Pl. Uncertainty. 

Evidence to prove the intention of the parties to a 
settlement, refused. Brudgesv. DsXhandos, 2 Ves. J. 
417. 

Settlement, on marriage, of stock belonging to the 
wife in trust, after death of the wife, if the husband 
survived, for him for life ; if no issue, the whole to 
revest in the wi^ with power of appointment, if none, 
to her next of km ; the. wife elopeaand lived in adul- 
tei^. On the bill of the husband to have the dividends 
paid' to him during their joint lives, evidence of such 
intent, or thet they should be to the scpaiate use of 
the wife, refused ; but held to belong to the husband 
for the mutual support of both : decreed that the costs, 
and also the expences of the husband in a groundless 
suit instituted^^minst him by the \vife in the eccle- 
siastical couitr should be paid out of the accumula- 
tion, and the only surviving trustee appearing not to 
^ indifferent, that the future dividends should be paid 
into court. Ball v. Montgomery, 2 Ves. J. 191. 
4 Bro. C. C. 339. Ahulteuy ; llusu. & Wife ; 
Pr. Costs. 

Under certain circumstances parol evidence is ad- 
missible to explain the nature of an agreement in writ- 
ing, and to shew the conduct of the parties conoeriilng 
it. Eden Y. EL Bute, 3 Bro. P.C. 67'^. Ar. . 

UENT. * 

Purchase by A, and receipt in name, evidence- 
admitted to prove trust for B. Knight v. Pechy, 
Dick. 327. 

Estate settled on marriage upon the husband and 
wife for their lives, remainder to such child or children 
as the husband witli the consent of the tnistoes sliould 
appoint, and in default of appintment to the first and 
other sons in tail ; the father, with the consent of the 
surviving trustee, appointed to his youngest son. Bill 
by the eldest son to set aside the appointment for mis- 
representation and impsition on the trustee ; the tms- 
Ice’s evidence was read to prove the impsition ; but 
the father’s evidence to prove no mi.srcprcscntation or 
impsition, was rejected. Scroggs Scroggs, Ambl. 
272. Fraud; Witness, Compktency of. 

Where any consideration is mentioned in a deed, 
and not said for other con.sidcrations, proof of any 
other cannot be given ; otherwise where no considera- 
tion at all in the deed. Peacock v. Monk, 1 Ves. 128. 

CONSON. 

Plaintiff having prevented the fulfilment of an agree- 
ment in favour of the defendant, M, for purchasing 
the assignment of a mortgage, by olitaii.ing iiimsclf 
an advance after notice, not allowed to take a ■ ..*iitagc 
of it, being mala f des ; evidence therefore of a parol 
agiecmcut, read against him under these circum- 
stance^. ScottVmMeiry,l\c&.2. Fuauo. 

Articles previous to settlement cannot, in general, 
1)6 read to construe the settlement, unless the bill is 
brought to rectify the settlement, or the settlement 
refers to them. Pritchard v. Qainchant, Ambl. 147. 

Mortgage in fee ; 700/. pid by A, but half of the 
money was plaintiff’s, yet for w'ant of a declaration 
in writing, B was not admitted to read to the proof of 
it, so as to create R trust for him, being against the 
statute of frauds. Newton v. Preston, Prec. Chan. 
103. But see next case pst. Trust, Declara- 
tion OF. 

A, purchasea iiir the name of B, and pays the pur- 
chase-money, B claims the estate, there being no 
declaration of trust. A may be admitted to read proofs 
th^ he paid the purchese-nMiii^, but then those proofs 
mdli be veiy clear to make it a trui^ arising by im- 
plication at law. Gateaigne v. Tkwmg, 1 Vera* 366. 
■But see case prej^eediog. Id. , 

A mortgagee, m an agreement for a mon^ge, omits 
to insert a covenant for redemption, the mortgagor shall 
be prmitted to read evidence to shew the emission. 


^ a mortgage drawn one en absolute 

conveyance, and the ofter i^efeasance, which the 
mortgagee omits to execute,' the mortgagor shall be 
admitted to shew the mistake. Johnes v, Sleitham, 

3 Aik. 389. Vide Walker v. Walker, 2 Atk. 99. 
Mortgaoe, Redemption of. 

23. Handwiiting. 

Proof of the handwriting of an attesting witness to 
a will, received unilcr particular circumstajpices, in 
order to found a decree establishing the James 
V. Parnell, 1 Turn. & K. 417. Will, A^estxnO 
Witness. ■■V/’ .r 

After thirty years, handwriting of letter] n6ed not 
necessarily lie proved when letter adbnhl intti^ro - 
evidence of its authenticity. Where there is ' 
rcction to sucli letter, /n*)wiil facie it murt be in- 
teniled to have been written to the laxty among 
whose paprs it was found. Fenwick v. Beea, 6 Mad. 
7. I.EN«;iii OF Time. 

Evitleucc to rector’s handwriting to reempts by 
comparison of his signature in register's book (the 
entries in which it was his duty to sign), held suffi- 
cient. Taylor v. Cook, 8 Price, 650, 

zis T.‘ thf necessary proof of a party's handwriting,- 
Bandolpli V. Gordon, 5 Price, 312. 

Mortgage bequeathed to wife of subscribing wit- 
ness ; proof of his handwriting licld sufficient proof of 
execution of mortgage between inurtgagco and nioxt* 
gagor. Niman v. Parsons, 4 Mad. 171. Hush. & 
Wife ; Moutoage. 

(kiiiiparison of liaiidwriting, though lately admitted''^- 
as evidence, if confirmed by the contents of corres- 
pndence, refused in the instance of a single letter 
for the puipso of commitment. Wade v. Brough- 
Ion, 3 V./fc B. 172. Commitment, 

Handwriting of a relation deceased, rejected as 
evidciicre of pedigree. Edwards v. Jlarveif, Cooper, 
39. 

Rule as to proof of handwriting, the witness must 
have seen the parly write, and swear to his belief 
that the writing produced is his. ICagleton v. King- 
ston, 8 Ves. 473. 

If the witness will not swear to his Iteliefof tlie 
handwriting, but says that he thinks it like, the 
hd. CliHiicellur of opinion tliis is not evidences 1dm 
476. 

One subsciibing witness dead, and another out of 
Jurisdiction, proof of handwriting allowed. Banks v. 
''aninharson, Dick. 167. 

24. In tithe causes. 

Uj>on a bill for tithes by a vicar against the ocJ* 
cupiers of an estate, which had belonged to the 
knights hospitallers of St. John of Jerusalem, and 
after the dissolution of the monasteries, being vested 
in king TIenry the Eighth, had lieen granted by l^m 
to the Archbishop of Vork and his successors, under 
whom the defendants occupieil ; the defendants 
pleaded that the lauds were held by the hospital 
exempt from tithes ; that they were so held ^and 
granted by the king ; and they proved that no tithes 
hud within memory been paid |or the lauds. Oi| ^the 
part of the vicar was produced, an inspeximus of an 
inquisition, made under the authority Of the Arch- 
bishop of York in 1314, by whM it was found, 
after specifying certain tithdi, that tke Vicar ought 
to icceive all other tithes to the said church belong- 
ing (except corn and hay), which the master and 
brethren of the hospital of St. John of Jerusalem 
received, as rectors, but that all the vicars had, ever 
since the time of the ordination of the vigara^, re- 
ceived all other tithes, and peaceably, and did so at 
that time, but th^ were bound to |pVG their tithe of 
corn and hay:'* Held, upon the evidence of this 
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ddcumcnt, that the vicar wiU( ciititlcd to the tithes pro^cing an actual ^nt, o^., evidence of usage, af* 
claimed by his bill. fording by presumption legal evidence of a grant. 

S.C. 1 M'Clel. & Y. li Title. Evidence of usage to receive certain mixed tithes by 

On a vicar’s bill for tithe of agisment, no endow- an incumbent in another parish as a portionist. or in 
incnt being extant, the plaintiff produced a series of ter- the nature of a portionist, is not of itself evidence 
riers, commencing fioin the year 1685, describing the of a right to receive the tithes of all descriptions 
several nghts of the rector and vicar, and enuti^rat- ' which lands may produ<‘c under any circumstances, 
ing, among the rights of the former, a sum of zl. iu Carlisle v. Btain, 1 Y. & J. 123. Titliu 
lieu of the tithe hay, and among the rights of tlie As to evidence of old persons of tlie nature and 
vicar, tithe calf, and all small and petty tithes. On extent of a farm. Brazier v, Mj/tton, 1 ]Vl*Clel. & Y. 
the part of the defendants, a number of terriers were 613. 

also produced, commencing from 1749, coiifltcting Ancient receipts of a payment as a modus for hay, 
w'ith those produced by the vicar in some respects, accompanied by rector's books, in whigh were con- 
but all containing the 2/. as payable to the rector tained entries of receipts for hay of persons who, 
in lieu of thhe bay cut and grassing, and gave evi- fioin defendant's title-deeds, appeared to have been 
dcnjce of the general lepuUition that the sum was then owners of efjatc, good evidence of payment of a 
jHiyablc for both. There was no evidence of jiur- farm modus. Iiiiib, 

ception of the tithe of agistment by cither lector or Modus alleged in answer to be payable in lieu of 
vicar. The court declined to decree for the vicar, tithes, is not supptuted by proof of payments of a 
but offered him an issue. IViUisy. lairar, 2 Y. & large amount. FUher v. Craves, 1 M’Clel. & .Y. 
J. 217. 362. Modus. 

The minister’s accounts and the royal grants arc, Where payment, when tithe of ancient demesne 
when they so state, usually considered as sulHcicnt lauds of a manor was proved to have been paid to 
evidence that certain premises wbete pait of a dis- and accepted by rector for time, being for upwards of 
solved, monastery. Vierrcponl v. i>rarlet, 2 Y. 5c.l. a centun, and from the recitals in a leaso in the 
330. reign of Car. 1., there was strung ground to presume 

A lay-impropriator, who is in jmssession of a rec- that it existed before that period, and there was no 
tory, and iu jierccption of the tithes, subject to evidence bf tithes in kind ever having been rendered ; 
charges by way of mortgage, and for raising portions yet it being manifest from certain ordinances, and 
( inasmuch as su<;h mortgagees, &c. having permitted other ancient documents produced and proved in the 
tlic possession, cannot claim the by -gone rents), lias cause, iliat the payment had its origin, subsequent to 
a title sufficient to sustain a suit against occupiers time of legal memory, the court, notwithstanding the 
for an account of tithes. C/icrry v. Leg//, 1 Eli. ]\.8. antiquity of the payment, decreed an account. Id. 
306. Titi.k. 363. 

I J lion a bill fded by snob a lav -impropriator against 'Perriers arc not documents of such conclusive au- 
aii o(!cupier, who had taken a lease from the luctor tliority as to exclude all other evidence. Atkyns v. 
of the tithes of corn amt grain, but expressly without Drake, I M'(3el. & Y. 213. 

prejudice to any (picstion as to the tithes of hay, and 'J'he evidence affirmed by ecclesiastical and par- 
lybo by his answer set up, but did not prove, a modus liamcntaiy surveys, either for or against a modus, is 
a^ to the small tithes: Held, that proof of the per- entitled to very little weight. Id,ib, 
ceptioti of some tithes by a lay-iinpiopriutor, without IModus laid to have been immemorial, and pay- 
cvidence of a grant from tlie crown, gives a title to able by every occupier growing bay, held not to be 
other tithes of the perception of vvliicli there is no disproved by evidence of endowment in 1253, and of 
actual proof. Id- ih. contributory payments by every occupier indiscri- 

If the occupier shows a colour of title to the tithes minatcly. Id, ih, 
not nmdered, a c(uirl of c/piiiy will not iiitcrf a, Old receipts by churchwardens to parishioners for 
but leave the pluintifl' to his remedy at laiv. Id. ib, A contributions by tho latter to the modus, rejected as 
Wlicre it appears in evidence that <juakers have ^lideiice. Id. ih. 
been convictea for mm- payment of their tithes or ^j/Au entry, purporting to be a terrier, in an old 
presmijitivo payments, it is strong evidem e that a 1, book called a parish rcgistiy, produced from an old 
township modus, in respect of those tithes, does not iron chest in tlie vicarage liousc, of which the only 
exist, ./ackson v. Benson, 2 Y. & .1 . 45. key was kept by the vicar, and accompanied by other 

An exemption fnmi tithes, on the ground of the suspicious circumstances, admitted m evidence at 
land having belonged to a momistcry of a privileged N. I*, and left to jury to receive its due weight, 
order, does not rest on prescription, but the owner found by them not to be authentic, and therefore re- 
must shew satisfactorily that the monastery was jeeted by court, it/. 214. 

seised of the lands before the council of I.aterau, Where, in a suit for vicarial tithes of.a particular 
and also at the time of the dissolution. In order to district within a parish, the defendant, the lessee of 
support a general exemption in mm dccimamlo, it the crown’s grantee of the land, and bis tenant 
must be shewn that the lands were part of the pos- pleaded that the district liad formerly been parcel of 
sessions of a monastery before the time of legal the possessions of tlie hospitals of St. John of Jc- 
inciiiory ; but it is seldom that such fact can be rusalcm : the slat, of 32 11.8. c. 24. and 31 11- jB. 
distinctly proved, and therefore it must usualW de- c. 31.; that the district had come to- the crown, dis- 
peud upon presumptive evidence, ^’nrion v. i/tiwi- charged, and bad ever since been enjoyed by its 
mvnd, 1 Y. & J. 94. grantees, their lessees and tenants absolutely and 

Vicar's books Wjere admitted in evidence, though wholly acrjuittefl ; and proved tliat the district had 
they contained private entries and memorandums been in possession of the order in 22 £d. 3. A.]), 
of the vicar not relating tor the parish, and though one 1357, and usage of non-payment, prior to a decree 
of the hooks had remained for many years in the for an account of tithes of the ..same lands, eight 
hands of a representative of a deceased vicar, instead years l/efore, as far back lU living memory went, and 
of having been delivered to the succeeding incumbent, tendered* much evidence of;irei>tttation to the same 
Miller y. Javkum, 1 Y. & J. 65. point; but the pla|ntiff produced an inquisition of 

Anincumbeut of one parish is capable of tithes the profits of the vii»rage taken in 1314, certifying 
in another as a portionist, or in nature of a portionist, that the vicar ought receive the tithes of wool and 
but it is incumbent on him, as claiming against a lamte of the whole parish, and all other tithes to the 
common right, to prove his title strictly, either by church in anywise belonging, excepting the tithes 
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of «)m and hay ; 'and all the vicars had, ever 
since the ordinatioA oi •. the vicarage, received all 
Dlher tithes Dcaceably , and did so at the then present 
tune : Held, that this instrumeDt afforded evidence 
that the small tithes had been ilefarto paid to the 
vicar at the time when it was made, and that the 
usage proved had grown up from some unexplained 
cause after the time of ineinory ; and that it tberc- 
loie overturned the defendants prwiu facie casi? ; 
and an account of tithes doinaiid^ by bill was «lc- 
crecd. thmnisou v. 1 M'Clel. tSc Y. 1. 

Evidence of reputation of exemption of district 
from tithes read de bene esse. Id. 24. Vn . l\ v\ in n<; 
KvIDKNCK OF.*Hl£NK KSSF.. 

An original ancient book, containing, amongst other 
matters concerning a particular see, entry of the 
endowment of a ‘'vicarage by a fdifipier bishop, to 
whom the rectory • was granted by the crown, with 
licence to appropriate, and coming from the registry 
of the diocese, is evidence of the endowment But 
regularly a copy of an entry is not admissible. 
M’olley V. Bivumhill, 1 arClel. 321. S. 1\ 13 J*rice. 
500. 

Depositions of defendant, who set up a farm mo- 
dus, alloived to be read de bene esae in lavour of co- 
defendant, who set up other farm mod uses. T)c- 
}H)$ition of witness, wiio stiites himself to h ive Invu 
interested in cause, but duly rclv;' ^tjd, caim(«fc read 
until court has, by inspection of '!iiments crcaiing 
such interest and release, satisfied itself thereon. Id, 
324. 

Plaintiffs, having read a passage from answer end- 
ing thus, “ but have not set forth an aci'ouni of 
such titlicable matters, on account of the expense 
thereof, and for the reasons herein mentioned,’* the 
court refused to permit a distinct part of the answer, 
which contained the reasons referred to, to be read 
as evidence for the defendants. Id, 32(i. 

In proving farm iikmIus, defendant is bound first 
to prove distinctly that the fiirm was an ancient farm, 
and then to shew the particulnr payment in rcspiHd 
of that ancient farm. Jd, 33 1 . 

'lo bill for tithes by lessees of spiritual impro- 
priator against occupiers alone, mere non-payment, 
eoupled with evidence of pernancy by landlord of 
premises for a few years, and of loose repmalion 
of title in him as a jiortioner, uiisup^xirtcd by any 
document, does not constitute a defence, and the 
case will not be sent to law. U'olleu v. I*latt. 
1 IVI'Clel. 468. 

*1 he title of a porlioner inusl he either pnned liy 
showing grant under which he claims, or if it hns 
been lost, by tlyit species of evidence wliicu would 
enable the court to presume that such a grant once ex- 
isted. Id. 413, 

lienever a portion of tithes is claimed, actual 
pernancy of those tithes from a long and remote time 
ought to be proved. Jd. 476’. 

As to how far vicar, plaintiff, in tithe cause is com- 
pellable to produce for inspection, &c. vicar’s books, 
and those of predecessors, admitted by hini in his 
answer to crt^^hill by defendant to be in his pos- 
s^ion, and to contain entries relating fo payments 
of sums of mon^' as compositions, coircsiiomling in 
amount with money payments set up by defendant as 
modus relied on, '1 he costs of all proceedings hud 
for obtaining the discovery by such means, must lie 
paid by party acquiring it. Firkins v. Loire, 13 I’ri. 
193. S. C. I JVl*Clel. 73* Pu. Costs , Pu. Piio- 
nvcTiON or Deeds. 

At .the trial of an^lssue^to ascertain whether one 
of defendants, a layman, was entitled to tithes as a 
modus of certain lands, it was proW that a payment 
descried as a tithe, or rate lithe, issuing out of the 
lands in question, had been conveyed liy defendants’ 
title deeds for the last 150 years, and that this pay- 


ment had been reccivcclby defendant and his an- 
cestors. and that no ever been paid to 

plaintiff, the. rector, within living memory ; and a 
venlict was found for defendant. IVIotioii for new 
trial refused. WiUinins v. Bacon, 1 S. & S. 415. 
Issue at Law ; Nfw Tiuai.. 

('qnsiructioii and cH'cct of vciy remote dociitncntary 
cvi<le)i(‘c (opposed to a case of uninterrupted iioibpay- 
ineni') in a suit for tithes, as applied to the claim, 
and to a defence of prescription in nmi decintando/ 
on grounil of lands having liclnnged to rojlgioutl hpuM. 
I'o support such a defeiuHi lands inus^ tevi^VifD to 
have heiniiged to a ivligioiis lioiisc before 'WC- 
mory, and not merely :ii time of dissolutioOb!>^ 
hatii V. Sinuih, 11 Piiee, 126. 

On question of parochial modus refened;lo:a^i^l 
at law, testimony olfercd as evidence of. tepuUktIon 
in proof of cu.stom on wliicli right to the ^aVantage 
of mtuhis tied mil ndi was fouiidcii, that money pey^ 
nicnts, constituting alleged inodtis, had been uniformly 
made beyond living inemoiy, and that witnek^ had 
heard olil persons, who at that time occupied lands ill 
the parish and were long since deail, say that it had 
always been the cuslom lo iiuikc sneli payments, was 
licM admissible evidence of reputation against an ob- 
jeerion taken of interest in making such a declaration 
on the part of such deceased persons on whose in- 
formation th(i cviilcncu was founded. Moicleif v. 
Davies, 11 Price, 162. 

Parol cvitlence of payment for hay and agistment 
is rebutted by eviilencc of moilus having been estab- 
lished at law and ecpiity for hay. WUliamson v. 
Tompson, 9 Price, 197. 

A modus coviiring both these tithes is suspicious 
and rcijuires striert proof that it is a payment in lieu 
of both. Evidence of payment, however, was simt to 
he tried by jury. S.C. Id. ih. 

Producing map of lands of which the farm was 
stated to consist, and proving the accuracy of the 
description of the lands in the map as compared with 
them in 1803, (with reference to the lime of com- 
mencing the suit) is no proof of such farm being an- 
cient iior sufficient even to raise such a presumption, 
that it may he capahlu of fuither proof as to furiiisli 
ground for giving an opportunity of establishing it by 
issue. The omission in the earlier two or three of a 
scries of old terriers, of any notice of money payments 
set up as moduscs, does not destroy the evidence of 
the existence of the mod uses, arising from the suhsc- 
•r|uent terriers which do notice them : nor even a va- - 
liation in the ainuuiit of one of the sums, and a qua* ' 
liffention of the payment of it occurring in one of 
them, where the payments relied on are support'd by 
the testimony of witnesses, who prove that such pay* - 
incnts have l^eeii in fact made accordingly. Stiuirl v. 
(Weenall, 9 Price, 106. 

A hook, in handwriting of A, purporting to be an 
account of tithes collected by him scyenty years a^, 
cannot 1 m: read in evidence without proof that A was 
collector at that time. And in a suit for tithes by 
lessee of an ecclesiastical corporation aggregate to 
which the rcctuiy belonged, ancient documents in 
their possession, purporting to he accounts furnished ' 
by some of their members employed to collect tithes, 
and appearing to have been approved and settled, are 
admissible in evidence, and the statutes of tlie body, 
enjoining the appointment of collec]U>hi, together with 
the internal evidence of the documents and their corn- 
ing out of proper custody, held sufficient proof of their 
licing collectors. Short v. Lee, 2 J. & W. 464. 

As to the principle on which entries in a rector’s 
books are admitted as evidence for his successora. 
Entries of tithes received in hooks of ecclesiastical 
corpoiatgm i^gregate'eatitled to a rectoiy, are evi- 
dence for their successor. Qurnre, whether entries in 
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bo(^8 of Igy impropriator in fee, of tithes received, 
^re evidence for those claiming under him. Id. 478. 

Where evidences in support of tithes and in sup- 
port of modus were very strong and conflicting, if 
ivas sent to issue to determine question* Taylor v* 
Cook, 8 Price, 660. Tithes ; .Issue at Law. 

Evidence of rector's handwriting to receip^ bjf* 
comparison with his si^ature in register's booKR^the 
entnM in which it was his duty to sign, held suflicient. 
td. lb. Hanuwrjtino* 

A money payment of 5s. yearly at Lammas by 
every oi^pier of lands or tenements within a district 
set up as a modus when of all tithe hay within 
district, although, proved primu facio in point of fact : 
Held to bh disproved as a modus for all the hay in the 
whole town^ip by the evidence of terriers stating that 
** in, the. district, only 5s. per year for all the hay 
in their (the occupiers) crofts,” was payable, the 
parol testimony of the money payment, and the evi- 
dence of terriers being quite consistent with each 
cither,- there 'being nothing contradictory in the ter- 
riers so limiting and specifying the object and consi- 
deration of the sum proved to be paid generally 
throughout the parish in lieu of hay, to sucli hay as 
wais grown in crofts. Dnike v. Siiiiithf 8* Price, 
692. 

If modus be, laid in answer to case resting on en- 
dowment as covering several tithcable aiticlcs, it 
must be proved to be payable for all of them. A 
doubt ftm evulence as to that extent is not suflicient 
to direct an issue. Kempson v. Yorkc, 8 Price, 13. 
Modus ; Fl. Answer. 

A defendant insisting on a modus as an outner, 
must prove himself to have been such at the time his 
lands iiecame tithcable, his being so descrilicd in the 
bill, not suflicient. I^ake v. Hkinver, 1 Jac. & W.9. 
Pi.. Bill ; Outner. 

Terriers alone nut sufBcicnt to prove a modus. Id. 
80* Modus. ' 

As to evidence of fraud in case of subtraction of 
tithe, 5(c. Hall v. Ahdthy, 6 Price, 240. Fraud. 

As to the. piu])onrlcrance of conflicting evidence 
as to title in tithe causes. Petch v. Dalton, G Price, 
232. .^Titues. 

Modus of sum of money laid as payable in lieu of 
tithes of bay, and all small tithe, is not supported by 
proof of payment for liay, and non-payment of hay 
in kind or any small tithes either in kind or sub 
modo. Payitijtlpts laid as luoduscs, and proved to have 
been always paid within memory, and not opposed* 
1by evidence or their origin : Held, sufKciently ]irovcd 
to establish, th^ on a defence of moduscs, although 
jsll the witnereckcallcd them compositions. Vrifjield I 
V. Orre/f, 6 Price, 324. Modus. 

^ As to evidence to support the existence of an eccle- 
siastical rectoiy. ^ Bolton v. Richurd:^, 6 Price, 483. 

l^ECTORY* ■ 

'■As to evidqpce of money payments in tithe causes. 
Drake v. 6 Price, 369. 'I'itiies. 

Vicar] having made out a prima facie title to all 
titlies, except com, grain, and hay, in a suit for agist- 
ment tithe; a defonce that it belonged to the lay 
inpropriator is not proved by shewing that agistment 
tithe has nevtr been paid to vicar, and that lay im- 
propriator is entitled, under a grant from the crown 
of tithes of cAiro, grain, hay, and grass ; and that 
lithe of agistmeiit is covered by a modus payable to 
impropriator in lieu of tithe of hay and grass. M il- 
Hams V. Hutton, 9 Price, 187* 

'Where a vicar succeeds in establishing a general 
right to all tithes, except ^tbose of com and grain,, 
throughout a parish, it r^uires very strong evidence 
to shew tliat an impropriator of a particular district, 
who claims under a grant, lifoiting bipi t^eto.l^ 
excepted articles, is entitled to the tithes of hny odter 


tl^* Williamson v. Ld. Liffudals, Dan. 171* Evz- 

'n'XNGE, ONUS PnOOANDl. .v/ 

To mgice put a defence to a bill for tithes of a com- 
position real, it is not enough to shew that the same 
money payment has been constantly received in satis- 
faction of tithes for a considerable period before 
13 Elis,, but evidence must be given of the existence 
of an Agreement in writing, and made between all 
proper parties interested, nor will issue be granted on' 
sucfi evidence, or opsjts allowed to those defendants 
who are occupiers* '‘Bennett v* Sk^ngton, 4 Price, 
143* ' 

Vicar, claiming tithe of hay, may establish his right 
by suflicient proof of perception during living memoiy, 
where none can be shewn to have b^n enjoyed % 
rector, altbouglu his endowment actually negatives , 
his right to thsd^hc expressly, and States it to iklong 
to rector on presumption of a subsequent endowment 
which court is bound to adopt. Parsons v. Bellamy, 

4 Price, 190. 

Perception of tithes by means of a composition 
which has always been understood by parties to have 
been paid for tithe hay, is as strong evidence as if it 
had been paid in kind. And perception by vicar for 
considerable period where its [lerception cannot be 
shewn,, and is not met by perception by rector or any 
other person, is a sufficient proof of usage to ^und 
a presuh.ption uf perception long anterior ; and of its 
having been founded on subsequent endowment, nor 
will court grant an issue for rector* A receipt for 
payment (by person sued by vicar for tithes) of 
plaintifTs bill of costs is evidence that suit resulted 
in favour of vicar. So also is .an entry to that effect 
in a foimcr vicar's books. Id. ih. Perception op 
Tithes. 

Vicar's books are evidence to shew that money 
payments received in lieu of tithes are founded on, 
and regulated by, a criterion nut in existence beyouil 
legal memory, e. g. the poor-rates. Walter v. Holman 
4 Price, 171. 

Evidence relating to tithes so old as to be unintel- 
ligible, issue was directed. Evidence of reputation 
of certain lands having been enclosed in pursuance of 
agreement, not admissible. Copy of lost terrier re- 
jected as evidence. Loathes v. K^ewitt, 4 Price 355. 

Non-])crccption of vicarial tithes by either vicar or 
rector, (the latter admitting tlie vicar's right, except 
as to certain titlieahle articles, there being no thinl 
claimant) in certain parts of parish, throughout which 
vicar receives some small tithes, is negative evidence 
in favour uf vicar's right to all other than excepted 
articles. Id, 374. 

'I'hc three legitimate repositories of terriers, and 
vicar's books, to make them evidence, are the parish 
chest, the registry of the bishop, and the registiy of 
the archdeacon. Armstrong v. Hewett, 4 Price 216. 

It is not sufficient for vicar, who rests his case on 
presumption of an endowment from evidence of per- 
ception, to prove that lie had received the tithes 
claimed from the rest of the parish generally, and 
even from part of the district in whSh defendant's 
lands are situate, unless he carries.it to the parts, for 
which the exemption is claimed by the defence ; and 
the vicar not doing so, proof on part of defendants, 
that no tithe has ever licen paid for their lands, will 
entitle them to an issue, nor will the ecclesiastics, 
survey, staling vicar to be entitled to tithe of parish 
generally, supply the abrence 'of ^pioof of perception 
from the particulai^fond|l'^Jd* lip* Exkmfiton from 
Tithe. 

Book from ngli^ of Lh^ln containing inter alia, 
what were callei^^ies of endowments of certain 
vicarages, was as evidence of an endowment 

of vicarage in Northamptonshire* Leonard v . Franks 
list, 4 Price, 264. Endowment of Vicarage. 
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Old terriers, leqj^ing: that tithe of hay is payi^ 
in kind, signed br^ reefer and churchwardens, ofSr- 
seers and some of resident parishioners, tip good 
evidence to rebut the presumption of a ferni modus 
attempted to be established by proof of mo^ pay- 
ment having been uniformly rendered within living 
memory ; and the absence of any evidence, even of 
reputation, that tithe had ever been tiken fe kind, 
and that though such terriers are not proved to have 
been signed by any persons interested in the farm. 
Wood, 1). distentienteB Nor w3l the court grant an 
issue in such case. Myfton v. Harris, 3 Price, 19. ! 

An old receipt of former rector in lands of a de- 
fendant for money payment in lieu of tithes, where 
there was a probability of its having come to him 
from a predecessor in the same way,^ admissible in 
' support of modosi A valuation ol^thcs made by 
surveyor, at ttid instance of rector. It it can, be dis- 
tinctly proved to have bccu made with refetance to 
certain money payments in lieu, is evidence to fix 
rector with an acknowledgment of such payments. 
Bertie v. Beaamojnt, *2 Price,.,30d. Modus. - ^ 
Modus of 4d» for every cow in lieu of tithe of milk 
is not supported by proof of modus for every cow with 
calf. Id. ih. 

The ecclesiastical surveys arc admissible to wove an 
ancient endowment, and aided by perception of small 
tithes, (tliough not of all), will g'vc tlic vit^ir a igbi 
to tithes of articles of modern i'ttrodiictio* agiiinst 
the lessee of the rector. CunUfJe v. Taiihr, 21 ‘rice, 
329. 

As to evidence in tithe matters. Bullen v. Michel, 

4 Dow. 297. 

A receipt, even of more than fifty years old, offered 
to bo put in to prove a money jiayrnent, purported by 
it to have been received in lieu of tithes, is not ad- 
missible evidence of the fact of such customary pay- 
ment having been acted on, so as to establish a defence 
of a modus, unless it can Iks proved who the parties 
to the receipt were, and in what character they stood ; 
and unless proof he given of the handwriting, or 
death of the party giving it. Wood, 13. dissevtiente, 
Manbit v. Curtis, 1 Price, 225. Tithes. 

In a suit by rector for account of great tithes, 
evidence of vicar to prove payment of small tithes to 
himself, is admissible. Barker v. Baker, Wiglitw. 
397. 

Tt is no objection to evidence of reputation that 
deceased person from whom it came was liable to pay 
tithes. Aarwoad v,Shns, Wiglitw. 112. 

Entry in parish register of different inoduscs, the 
sum total of which was in handwriting of deceased 
vicar, admitted as evidence. Perigal v. uiclwlson, 
Wiglitw. 63. 

Payment of tithes by the defendant ; a parishoner 
isptima facie evidence against him of the rector’s 
title. Chapman v. Beard, 3 Anst. 942. 

Immemorial non-payment of ‘ any llllics from a 
district, cannot raise a presumption of an exemption 
by grant from the lay-rector, hut is strong evidence to 
explain the extent of the grant of the rectory, if at 
all doubtful. Ld, Peire v. Btencoe, 3 Anst. 945. 

Mere non-payt^pt of a particular species of tithes 
is no evidence j^^nst a lay rector of a conveyance 
of that tithe. Hugle v. Ed wants, 3 Anst. 702. 

An instrument purporting to be an endowment 
without the sealf and another purporting to be an 
inspeximus thereof under the seal of the bishop, were 
rejected as coming out of pfivafe hands, unconnected 
^th the matter in Durant, 3 Anst. 

A terrier found in the - archdeacon’s r^tiy is 
admissible. 

A terrier, although not signe^t^ the impropriate 
rector, nor any person*' for him> is evidence agafest 
him as to tithes due to him in the parish. Id, 
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"^loilus claimed' for hay was described in . terriers to 
be for all grass, ** exceplclov^^ and the like Held, 
this was no proof of modus behig modern. FraiikHn 
V. Spilling, S.^Anst. 760. Tmifis, Modus. 

A bookfeundin the herald’s oifice purporting to ho 
an account of the possessions of a monasteiy, is not 

f missihlc evidence of that factf Lygon vi Strutt, 
.^t. 601. . , . . ' ^ 

A terrier cannot be received in evidence unless it 
comes from the proper repository ; the registry of the 
diocese, or a copy fmm the parish if .the 

original cannot be found. Aikins v« HmwnfM Aflat. 
387. “'■ 

Payment of a composition for the titbea^^felhiMy > 
wlietiier pulled or eaten otf the ground, 
party considered it as au agistment titlre. l&rmnis Vf 
Barmm/, 1 Anst. 319. "'i 

In order to establish a real compositioii: for tithes^ 
the evidence must be such as to distinguish it' clearly 
from a prescriptive payment. Hawes v. Swaine, 2 Coz» 
179. Composition heal. *. 

A modus bad in law, received by the vicar,' is proof 
of endowment of the tithe for which the modus Was 
paid. Pat) is v. 0 .id», 1 Anst. 309. Endowubi(%*, 
Modus. 

lii f K>ving the title of a lay impropriator to tithes, 
it is not necessary to produce the deed of severance ; 
it is sufficient to give evidence that there was one. 
Fansbaw v. Rothemni, 1 Eilcn. 297. 

Evidence of an exemption depends on usage, and 
a posterior one is evidence of the antecedent, for no 
other can be had. Archb, York v, Stapleton, 2 Atk* 
137. 

An answer of impropriator admitting title of vicar, 
to all tithes except com and grain, is not sufficient to 
establish that right against occupiers. Berkley v. Fox, 

3 llro. P. 613. Pi.. Anhweh. 

Bill for tithe of lambs ; the ewes were kept by de- 
fendant, in the parish of D, (where the demand lay)^ 
all the year until Christmas ; when they were ready 
to drop their lambs, he removed to the parish of S., 
(where there was only a small modus for lambs), and 
there kept until Lady-day for the convcnieiioe offorage ; 
and at Lady-day they were driven hack to D. Pl^- 
tiir complained of this as a fraud in the tithing. Per ■ 
curiam, here is not a sufficient proof of fraud, and 
plainliffi's bill was dismissed. Boys v. Ellis, Bunb. 
139. I'ithe of lambs is not diviiuble as wool is. 
S. C. Tithes, OF WHAT Fuaud. 

Bill by a vicar for tithe herbage attcHurze. I’lain- 
tilT proved that the vicar was entitled to all sraal|.‘ 
tithes within the parish, and that the great tithes werb 
constantly paid to the iinpropriatorj and he gave 
one instance within thirty years of^a comMnsaticHk; 
with the vicar for the agistment tithe of tlie close, 
field, this was sufficient proof of the vicar's title to the 
small tithes. GooLe v..!ordaii,BvLnh, Title. 

Bill by a lay impropriator for tithe ; he only proffd 
his claim under laymen, and wenj^no further back 
than thii'ty-fouT years. This is sufficient. Held al80,jt 
that where a general exemption is insisted upon, a 
partial one cannot be admitted in evidence. Leigh 
Maadsley,\d.29G. ^ 

Bill by a vicar for tithe hay, and small tithe. De- 
fendant admitted by his answer, that the vicar was 
entitled to all tithe, except corn,ai]Ri grain : Held, 
sufficient to support the vicar’s righ^ to hay. Fox v. 
Bardwell, id. 327. •• 

25. Will, Proof of. 

All wills to be provc^shall be produced in the 
imstody of the proper wicer and delivered to the 
examiner or commissioners, and by them re-delivered 
to the same odber after examination closed. General 
Rule, Pith. 49 , ISOa: 1 Scbo.&L.l]4. 

' Wh^' the evidence proves the execution of a will, 
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but the w^iiBses have not been examined as to the 
of the testator, the cnx^ wiU be adjourn^ at 
^the neai'ing, and Jiberty will be given, to exhibit an 
' iaterrogatory to prove liis sanity. Aln-ahams v. Win- 
mup, 1 Russ. 526. Pb. ADJOURNMEltT OF^AUSE. 

A will was proved in spirituad court, but ^ecutor 
of former will orou^it his bill in eejuity to discov^bjj^ 
what i^eans the latter will was obtained, and weMef 
testator was not incapable, &c. and for account. « j)g> 
Burrer to jurisdiction overruled. Andrcivs v. Poivijs, 

2' Bro. P.C. '604. DKMuidiKu to Juuisdic- 

TfON. '* 

'('he probate-act-bouk of the prerogative court con* 
tainii^ an entry of a will, being proved, and of pro- 
bate beKijf ^nted to the executors therein named, 
admUted '1^ evidence of those persons being the exe- 
cutors v^thout accounting for the non-iimduction of 
ttie probk'te. CriT v. A/ting/iAm, 1 Jac. 5 14. Kxoits. 
PnoBATF. OF Will. 

Will of real estate not to be proved on a reference 
tieforo the master. Lechmere v. Brasier, Q J ac. & W . 
.289. Will ; Ref. TO Mastkh. 

Probate of a will not evidence tliat copyliohls pass 
by'it. Jervoice v. Dk, NorthiunhnianJ, J .lac. & \\ . 
670. Copyhold; I•II^II1ATE of Will. 

In. ostaMishibg a will, the attestation of aft wit- 
nesses must be proved, and if not pcrsoiially, either 
that they are abroad or dead, and the proof must Ihj 
posidvu. In proving >\iU for ccitaiu pnr^iuscs only, 
such proof as will satisfy the court is suflicicut, and 
in suoh ease leave will be given to exhibit an intcr- 
Togatoiy for further proof of will for the former pur- 
pose. Wood V. Slaue, 8 Price, 613. 

Probate is not cvidiuice of will of ical estate. Gih- 
son V Whitehead, 4 IMad. 244. Wili., Piiohati? of; 
Kkal Estate- 

Chancery Tequircs judgment of rcclesiastical court 
that an instruiuent is testaineiitury, but is not satis- 
fied with proof in that court, but rc(\uiTes the wit- 
neMes to be examined again, or if no witnesses, 
proof of signature. Uich v. CocMl, 9 \'es. 376. 

Witness to devise of real estate bccoiniiig insane, 
proof of his ' handwriting was allowed. Bentell v. 
Tavhr, 9 Yes. 38 1 . l.NCAI'AC MTY OF WITNESS. 

Prooi of one of the witnesses of an old will, of 
whom no account conhl he given, dispensed with. 
lifPKenire v, Jt^runr, 9 Ves. 5. l*u. Witness At- 
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, in absence of hoir, bt^ decreed to be cstab- 
81^^ V. Tai/for, Dick. 349. ^ 

Answer of heir l^eliyving that a will made will 
‘.not pre^t the necessity of its being proved. Potter 
V. Pixt/ifr, 7 Vei.‘ .274* Pl. Answer ; Heir at 
Law. ' .* 

In a suit to establish a will in equity, all the wit- 
nesses tfit should be examined or proof given of their 
deaths. Ogle v Cook, 1 Ves. 177. . 

Will not allowed., .to be proved by proof of hand- 
writing of witness, dwout positive proof of his being 
dead. liUhop v. Burton, 2 Com. 614. 

Thougli it be proper to prove a will of lands in 
equity, yet the samp is not absolutely necessary any 
more than it is to prove the deed in equity. Colton v. 
TPiittw, 3P.W^192. 

Where a bilL^ brought to prove a^wjll of land, 
the sanjW of the' testator must be prov^. Secus, in 
the casorof a deed of trust to sell for payment of debts. 
The court never orders a will to be proved viva voce 
at hearing, as they do a deed. . Harris v. Ivglo- 
dew,*^ 3 P.W. 93. 

Executor cannot bring a bill without shewing there- 
by that he has proved the will in thoepiritual court: 
if lie doc.s, this is good cause of demiiri^. But it is 
enough allege he has duly proved .the will without 
saying what court. Humphreys v. lugletlon, 
lP.W.y52. Kxmi. ; Pl. Demurrer. 

Where original will is lost, and from, the excinpli- 
ficatiun thereof under seal of prerogative court, there 
is rccison to suspect its valiility as ..to disposition of 
real estate, such exemplification cannot be admitted 
as evidcuce, but party must be left to his remedy at 
law. ylrt/iifr v. Arthur, 3 Bro. P.C. 668. Will, 
K\FxnM.iiicATioN or. 

Executor proves a will of a pcreonal estate wherein 
one of the legacies is forged, the executor has no re- 
medy in equity, but ought to have proved tlie will 
with^ special reservation as to that legacy. Plnimt 
V. Beale, 1 P.W. 388. Exons. IjIAIi. of. 

A feme covert ha.s power given lier by her husband 
to make a will : probate of such will per testes is sulii- 
cient pnM)f without other proof. Balch v. IPi/soit, 
IVcc. Chau. 84. Feme Coveiit. 

A will of a personal estate which lies in a foreign 
country may be proved here. Jfiwici/ v, Sealey, 1 Veru, 
397. Foreion Counthy, Personal Estate in. 


TENDING. 

A codicil ;exprcsscd to he in event of testator’s 
death bt'fore he joins Ids wife, was c\(>('uh'd after 
tlicir separation in W. L. upon an inteudod voyage 
to England. Tbfi voyage being ])revcntcd by acci- 
dent, he joined her, andthi'y lived together there and 
in England,^ ha^ng returned together, and though 
testator, having afteiwards gone to Corsica and thence 
to Lisbon, died there. The codicil held to be con- 
tingent, and did not take eficct under circunislniices. 
Probate is not tonclusive. not being refiis<>d except 
in 'a plain c^sq, Sinclair v. Arne, 6 Ves. 607. 
Will, C. of; Prohate (»r Will. 

Onler on the register of an ecclesiastical court to 
deliver an original will to be produced here on se- 
curity given to return it. Luke v. Cuusjiold, 2 llio. 
C. C. 263. Pi{. Deliveuv orr (u J)Ei:n.'i. 

Probate of will in the ecclesiastical court suffi- 
cient as far as it jgocs ; farther proof if necessary may 
be proceeded oh m this court. Colman v. Sarndl, 
lVes.J.54. ■ 

Where a will is to be established in cijuity it must 
1 m proveil by each of the subscribing witnesses, if 
living, and if dead, their death must be suh^an- 
•^iated, fitc. Urayson v. AtS^nson, 2 V^s. 454. 

One of the wiiuesscsbeiug beyond sea* there should 
V have been a commission to examine Kini, amf the 
court could only direct a trial at law. //Ji» ib, v . , 

. Will, tlioiigli proved per testes, not^'dtelared well 


26. When admitted to erpotiud wills. 

No ])npers, letters, &c., can be taken notice of to 
influence construction of will. Bertie v. ludkland, 
1 Snlk. 232. 

Wlierc a particular estate is expressly devised, a con- 
tiary intent is not to be implied hy Subsequent words. 
Popham V. Banfield, 1 Salk. 23% But see, as to Ibis 
report of this case, 1 V'^cs. 26. SeeS.C. 1 P.W. 54. 

A testator gives to some persons annuities of 500/. 
long annuities, and to several others Ic^cies^ of 500/. 
long annuities, on one of winch he directs interest to 
be paifl at 5/. [ler cent. Evidence of tlie amount ol 
his property admissible to explain the infeaning ot the 
latter bequests, and his property being insufficient to 
pay them in long annuities, held t^Ut sums of money 
to be raised out of his long annuitihl(.wh0re intended. 
Colpoys V. Colpous, 1 Jac. 451. .Will, C. of. ^ 

Primary principle is, that evidence is not admis- 
sible to contradict a written will ; hut, in some cares, 
court will raise a presumption against it, then 
admit evidence to repel jme presumption. Hurst v. 
Batch, 5 Marl. 

Evidence of »aine of legatre; 

but one of leeat ewiiakw lvii ^ 

:chim to thalleSHH^ — Wfeot. iMuiiy wM di- 
rected us to thewipntitled. Still v. IlMe, 6 Mad. 

*vuleiicu hot admissible that devisor did not mean 
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ifvliat he had expresM^ but admissible to shoni^li^ a the legacy w^s giveOi^nor an erasure' ^ a legacy to 
pnrticulatl'jcxprGssian was not his will.,' v. the same person by lie will, but, decided ^pou the 

Moiic/iett, and Lilchfield v. Mouchstt, 6^jKa<l*- 21^^ words of the codicil. . Kirby v. Pbtter. 4 Vcs. 7*18. 
Mistake. Leoacy Specific. '■ ^ ^ ^ 

Where there aie net, nor ever were, iw'canby A auba^uent marinhge and the bi^i of a child re- 
poraibility be, any persons strictly answering the de- , Vokes a will. Quaijt as to tHh jMPppriely of admitting . 
scription of children, it is necessary to rettrt to evi-‘' ejj||kncc against the firesuinption. Girons y^aunt, 
dence dehors the will for the purjMSC of filing whe- 848. Wiu., RevC^, op. - ^ 

ther there were any who had acqiiired the reputation of Distinction between a legacy d^jcsidvKiry bp- 
children, and it is possible f(M|^^timatc idiildrcn to quest as to a pijgsumcd batisfardion tlie ailvance- 
acquire that reputation. TM^oodhouselee v. DeL~ ment of a portion. I'lie presumption jjinoai. Ae-^riner 
rymple, 2 Mer. 419. IIastards, does not arise from the latter, and pwl wkjtewsa of 

Under bequest, by unmarried man ** to my cbil- an intention to satisfy cannot be adroittedffl i^na jUly, 
dren, &c., each,” parol evidence allowed to show who as it may where hist introduced to 
testator considered in character of children, and they, tion. Freemantle v. Bauhes, 6 \'’ea. 
having obtained a name by ropire^on, admitted to SAnsFACTioy of; Uesiduaiiv Beiiues^ SATmAC- 
take as a clas$,-' though illegitimatePKtid not named in tion ok ; ruEsu&iPTioN. % 

will. Beaeheroft y. Beachcivjt, I 420, Bas- Portions for the children by the will of.' the parent 
tards. ' * presumed a satisfaction of a prior provision by settle«^ 

Legacy of interest then duo on mortgage. .After ment, unless clearly not so Intcuded ; the presufqptioh 
making will, testator survives eleven yeai%,. 9m re- is not rebutted by slight circumstances ; aeieotiW' i^' 
ccives interest on mortgage, £vidence admisuy^ to the testator's handwriting were admitted as evid^co 
prove interest was received as accruing since the of tlio circumstances under which he made his yiiH« 
making of will, and not on account of whatvwas due but not to explain the will. Jlinchlijfe 
before ; therefore, legacy was held adeemed. Oruoes Vcs. Olfi. Setti.emest, Satispacti9>i of ^ 

V. Hughes, 4 Mad. 381. I.eoacv, Aukmp^f. Pahent &l (hiii.n. 

Satisfaction of a legacy l>y a parent V a .■bilj l>y a Portions lor t\\c cluldren by t\ic vrWl ot tW parent 
portion of the same amount, tlmugU with*^ ' nc cir- held a satisfaction of a provision \»y settlement, npon. 
cumstances of difference. Whenur parol evidence the intention : slight circumstances of dtffbr^O that 
can be admitted originally of an intention to substi- would Te\>cl the piesumpiion of satisfadiol^ ^between 
tutc the one provision for the other, or only where it is strangers aic not suflicient in tbc case of parent and' 
first offered against the presumption ; it is clearly ad- cliihl. Sparhes v. Cntor, 3 Vcs. 530. Id, 
missiblc to shew that the father was the author of the Testator gave a sum, ])aTt of his four per cent, bank 
|)ortion, viz., by stipulating or joining in the marriage annuities, to his wife for life, and, after her decease, 
r>eitlement of his eldest sun for a charge, and giving to several relatives. Evidence was admitted (hat he 
up interests in consideration of it. Ilariopp v. liar- liad no such stock at the date of the will, having pre- 
Uvivp, nVes. 184. LE«Acy,SATisFAC'iioN; Parent viously sold it all, and invested the produce in lotig 
& CiiiLn. annuities, and to show the cause of thO mistake, arid 

legacy to A, if in the testator’s service at the time the h^gacies were established. Helwood v. il/d/way, 
of his decease, parol evidence a<lmiittHl to sliew that, <3 \ cs. 30tj. Misi-ake. 

though she had quitted his house, she continued, and Testator bequeathed part of liis tlircc jicr cent, con- 
was by him considered as in his service, and iqioii solidated bank annuities. U|)nn cvidcncxi that bo bad 
that evidcmie, the legacy was established. lUrben v. no bank stock at tlic date of bis W'il), hut that be hjid 
JKcfd, 16 Ves. 481. llirec per cent. South Sea annuities, the legacy was 

Extrinsic evidence admitted, not to constnic a will, cslahlished out of that fund. Id. ib. 
but to shew with reference to what it was made. Bwjuost of stock, if the testator has it at the time of 
Bengough v. Walker, 15 Vcs. 614. * it, is sjiccific, and any act dcstroyiii|' it, proves an in- 

Evidciice of mistake not admissible to affect the tciition to revoke ; if a ring or a picture iMMpieatlicd 
construction of a will. HhergoUi v. Boone, 13 Vcs. cannot be found, that cannot be rectified. Id. itu 
376. JMistake. , Devise of real estate to Imi sold, and the produw. 

On pre.sumption of satisfaction by 'w!;!, evidence .viih the personal estate, to testator’s wife for life, with, 
admissible, first, to coiislitute the fiu’l th;.' .^stator power to appoint a moiety by deed or viU, with two 
was debtor ; secondly, to meet or fortify the presump- or more witnesses ; the estate was not 'told : the vrife, 
tion. Pole v. Ldi^mers, 6 Ves. 321. having no other real estate, by wilf with three wit- . 

Statement of pfbpi^y written by testator, and bis nesses, gave specific legacies, some dcscrilxjd to have 
l^ks of accounts, admitted as evidence that he con- liecii her liusbaiid’s, and all the rest, residue and 
sidered as his propeity. and meant to dispose of, pro- mainder of her estate and circcts of what nature oi< 
perty not«strictly, though in- some sense, liis ; viz., kind soever, and whether ical or |)crsonal, and alt h4r 
mortrages and leases, the property of wife under will, plate, china, linen, and other utensils, which sho . 
by which he was executor with her before her mar- should lie possessed of, inlcrcsled in, or entitled to, atS^^^ 
riage. Druca Denison, 6 V’^es. 385. llrHnANU& her decease: the power is executed by the residuary 
Wife; Chose IN Aci ION ; Uedvc. into Possession, clause. Evidence of conversation with the person^ 
A legatee, son-in-law to the testator, was held eii- who drew the will, to shew the tcsUitrix had no other^/ 
tiffed to his legacy discharged from debts due by him real estate, rejected. Siauden v. Standen, 2 Ves, J. 
to the testator, and a^'debt for which llie testator was 589. 

his surety upon evidence, from the testator’s accounts. Legacy to ** James, son of Tho^m A/’ Tliere . 
letters, and memorandums, in his handwriting ; parol was no person of that descripffoik4 t^re- was a 
evidence qf declarations in conversation was proceed ** Thomas, son of James A•’^ ^ The eourt ^will, not 
for the same purpose : but jte ebuxt appeared to rely receive evidence to shew that this was a jtejj^^ke in 
on the evidence in Umills, 5 Ves. the description. Andrews v. Dobson, I C<n, 425. 

341. Legacy ; DBiiTOH'£:iCfiftEii. Will, Mistake in. 

Legacy of lOOOL out qf nre,raj|tt|i bank ^nuities, " IMie testator having a power over 3000(., Originally 
held pecuniary, the court tesiMmaiiist holding a the property of his wife, gave several Jeg^cies, and 
legacy specific, unless clearlty iliended-; the court then, after the death of his Wife, the residue to the 
vuuld not Uke jnto cOUsideratioii ^i^idence of Jjte. dq^hdantf lilts- estate was. not suffteieot to pay the 
value of the stock at the date of th^ ^icil, by wb^ l^^ies, yet hi^ that the will was not an execution 
vor. Ji. • . T . 
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of the, po^r» flie same not being referred to, nor any 
tiling m -which an intention appeared in testator to 
eJee^t^ it. .Evidence to shew the testSitors own es* 
tatH insufficient for the purpoM:s of his will with- 
out the 3000/., rejected. Aiuirews v. Vmm9t, 4 I Bro. 
C. C. 297. Tower, Exfc- of. 

Presumed satisfaction of legacy by a portionj^c 
evidence not being sutficieot to rebut the nresumpliRi, 
but parol evidence admissible to rebut the presump- 
tiop, without regard to the nature it. Trimmer v. 
iiavns, 7 yes; ^08. Lkcacy, SATr^FACTiON of. 

l^acy is given for a particular purpose, 
(as a pohion) and another bounty is afterwards given 
for the samb purpose, it is eousidered as implying an 
intention in Ihe testator to satisfy the legacy : but 
this being' onl^ a presumption, may be rebutted by 
evidence Shewing a contrary intention. Jhheze v. 
Mann, 1 Cox, 346. S. C. 2 .Bro. C. C. 166, and 
affd. id. 519. Id, 

In an application for a commission to examine evi- 
dent tp'^sbew that the legacies given in two c:odieils 
were both mtended for the legatee, the legatee ought to 
swear she believes that to have been liic intention. 
Cvote F. Cfiott, 1 Bro. C. C. 448. I.i oacy Accijaiu- 
aativb; Pit* jQoBiM. tu examine. • 

Evidence offered to prove iliat testator, who gave 
legacy to A, his executors, &c., knew A to lie dead, 
and meant it for his representatives, rejected. Ma* 
hajik HI Brooh, Dick. 677. 

Parol ev^once of testator’s intention to give his 
personal ^itetate exempt from <tebts, rejected. Ste- 
phenson V. Hedtheoie, i Eden, .37. 

Parol evidence is only adniittcd to support legal 
rights against an equitable claim. Id, 41. 

i’arorevideticG may lie read in support of legal 
opcnition of will. Ldluiv,Imh\ Dick. 236. 

A will made on the eve of a journey abroad, under 
some words iisifl in the will, held a contingent will, 
and avoided by tlic testator’s return. And eollatcral 
proofs of his afterwards taking notice of the will can- 
not be admitted, unless some acts were done to repub- 
lish the will. l^arsoH v. Imnoe, Ainbl. 569. S. C. 

1 Vcs. 189. 1 AVils. 243. 

Parpl admitted of declaration of devisee to prove 
she was only trustee. Strode v. W hicheslcr, Dick. 
397. 

The same circumstances ouglit to be proved to have 
happened on part of testator, to slmw his intent of re- 
voking will ivoquity as in law, unless they were pre- 
vented by party interested. v. Venrke, 1 Com. 

260. W ILL, ReV'IH-'A'I ION FllAUD, Acxs PRE- 

VENTED BY. j';'.. 

One, by wimtgives his executor an express legacy, 
and makes nomposition of tlic surplus. 'J’hc court 
will admit of parol evidence to shew the intention of 
the testator, and, if proved that the testator intended 
the surplus to the executor, he shall have it, notwith- 
standiug the express legacy, liatchellor v. Sear, 

2 Vern. 736. Exons. iiENEnciALi.Y inter esteti. 

Parol evidence as to testator’s intent to exempt 

personal estate from debts, refused. Gale v, Croft, 
Dick. 23. 

There being a devise in a will of all testator’s 
household stuff, as brass, jicwler, linen and woollens, 
cxce^ ai tiunk, the person who drew the will was 
« examined to piOVb^ that the testator directed him to 
insert all bis goplffii except the trunk, and was allowed 
i? A PwicMaton iT. Grant, 2 Vein. 617. Eq. 
Ca. Ab. 230. pi, 2. S. C. better reported. 


27. Witness. 

e. . . 

Sfeo&oBABKBvPTCv, vn.3. i Pn, 


(«Jt '|fetninina(io)i as to credit, . ■ 

(d) Dmup-er to interrogatorits, and on wliat matters 
/ iseamindble, 

(e) Attehikg ivitness, . 

(a) Generally, his rights, duties, and liahilities, 


See also Bankruptcy, VII. 3. 

Where witness merely for the pur- 

purpose. of discovery," it is demurrable. How v. liest, 
6 Mad. 19. 1*L. Dicovehy ; Pl. Party ; Pl. De- 

MinillER. 

-A witness who had answered some of the interroga- 
tories, but refn^ to answer the otbm, was ordered 
to answer tlioso -Jjtterrogatorics within, four days, or 
stand committed. Austin v. Prince, I’fifim. 348. 

Witnedi, attending arbitrators upon an. arbitration 
under an order of court, protected from, arrest. Kxp, 
Tvmplf, 2 V. B. 396. Privilege vhom Arrest ; 
AnsTOATiov. 

Ci^itor attending to prove his debt before commis- 
sioners of bankruptcy, privileged from arrest. Tlie 
plaintiff in the action unlcred to discharge him and 
all partM^- subjected to pay costs. LisH^s Case, 2 V. 
it B. 373. S. C. 2 Rose) 24. Banxcy. ; Privi- 
lege FRUiA Arrest. 

A person attending commissioners of- bankruptcy, 
without u summons, swearing that he was a material 
witness, and not contradicted, protected from arrest, 
while remaining, though liaving left thA room by order, 
for the purpose of separate examination^* and while 
returning ; whether while going, Qu, ? Oiaered to bo 
dischujged immediately by the party in the first in- 
stance ; if disobeytid, to be extended to the ofiicers, 
with costs. Application at the bar without a petition, 
the proper form in such cases, and time to answer the 
affidavit refused, h'xp, Byne, IV. &B. 316. S. C. 
1 Rose, 451. Bankcy. ; Privilege froai Arrest. 

Protection from ariest of persons attending com- 
mission of bankruptcy, for the purpose of aiding them 
in the administration of Justice eundo, moraudo, et 
redeundo, not by having a summons, but upon princi- 
ple applying to a witness or party. Eip. Byne, id. 319. 

Rule, that mere witness having no interest ought 
not to be made a parly, not without exceptions. Whit^ 
worth V, Davis, id. 560. Pl. Party. 

(.icncral rule that a mere witness is not to be made 
a party. hJxceptions in the eases of arbitrators and 
attorneys, and corporations, whose officers and ser- 
vants are made parties. Dummer v. C 0171 . of Chip- 
penham, 14 Ves. 252. Pl. PartV. 

A person having attended nbddt x subpoena as a 
witness, but refusing to *bc sworn, ordered to attend 
to be examined or stand committed. ■ Hennegal v. 
Lviiitce, 12 V'^cs. 201. ^ 

Bill for discovery in aid of action. Demurrer by 
mere witness, allowed, though discovery would be 
more beneficial than an examination at law, and not- 
withstanding a charge of interest in defendant, as to 
which he may be called, by plaintiff waiving the ob- 
jections, and if called, may be examined on the voir 
dire. Fenton v. Hughes, 7 Ves. 28?. . Pl. Parties. 

1 o bill for relief mere witness dinnot be party ex- 
cept in case of a secretary, &c. of i| corpoTation. Id. 
288. Pl. Parties. V ^ 

Witnesses ought, not to disclM their evidence to. 
parties. Cooth v./^lM^^Byea. 33. 

It is the defendant is 

a mere witness, ^ made a 

party ; for havSMjBtmtted to answer, he must an- 
swer fully. v^-E/ lison, 2 Bro. C. C. 252. 

Piiw.pAii*rY Ps. Excefjons to Answer. 

ibomiitijmoiier^e'aiunmons for attendance of witness. 
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not tufficient; he mjtst be vrvcd with sutilfcxia. in suit, his foriher exidencc may be'itAd- .Copfv. 
Wardel y. Vent, Dick^834. ^ J^urrp, 2 J.&W..5^,. , 

A mere witness cannot be made a defen^nt for dis- Kxecuufts cannot bh examined «» witness to the in- 
covciy of what he is examinable, to, unl^te is in- crease of the hssets. ' Hural v. Beach, 5 Mad. 353. 
terestM. If the bill charges he is interestedj the dfe- ExEcf tou. 

fendant must plead and support it by an answer Where bankrupt but for his bankruptcy would have 
denying that ^legation, ami cannot demi^:^ Plum- tb^amc interest with plaintiflh, he is not, though lie 
fner v. May, 1 Ves. 426. Pi.. Pahty ; Pl. Plea. hiilelcasGd the assignees, a gocxl witness ag^st the 
A witness examined at a commission, swears to- crown. The crown is notbOUnd by bankrojpt laws, 
fleeting words, yet he ought pay costs, it l^ing Craafurd v. AtU Gen. 7 Price, Bankrupt ; 
the commissioner’s fault to lanRidwn such depositions. Crown. 

Anon. 2P. W. 406. Pr. Costs. Inclination of the courts to convert oojmlonk to 

Witness served to testify, pressed for soldier, at- competence, into o!>jections to credit* 'Piiiw/uw'v. 
tachment is stayed. Humble y. Malhe, C^ry, 41. ITomi//, 2 Swan. 309. ■ ; . * 

Subpoena tp testify, where no cause depending, dis- Presumption, tiiat objections to cbmji^lice’ Uvb 
chai^d. Price v. Holland, id. .. ' been waived, where it is not clear, that at?nid-riM^f 

Witness unable to travel, dischlligcd of contempt, tiic examination the objection was unkadlln* '' 
Morey. Wdfisham, id. 99. * ' 400. AVaivkr. , 

Attachment against witness served to tesdly. Mid- Interest to disqualify a witness, must be ifitercstdit ■ 
dleton y. S[might, id. 80. the event of the cause. Id.ih. 

Witness served to testify, entitled to costs. Pearce Defendant under circumstances allowed ^^r JUa* 

V* Crawthom, id. 61. / ' mination, and before publication, to have coriimfluMn 

Coats to'witniss sh.ill be paid before he givbs evl- to examine witnesses, as to whether witness for plain- 
dence. Belgrave v. FA. of Jlertfitrd, id. 62. tiiT who iiad liccn examined was not interested in suit. 

Duces tecem for deeds, but ordered to be delivered S. C#21\Tad. 322. Pr. CosiMissiOK to examine. 
to usher of court to plamtifl*. Wilford , Denny, Upon a (letition to supersede a commission, tho 
id* 53. bankrupt’s examination before the coininiBsioncrs, -is 

Plaintiff’s fatlier seised in fet with (ft luition to evidence to shew tlie petitioner is not a creditor, ' al- 
re-enter, deviseth for life ; subpoena duces tecum for though the jictitiuncr was not present at the oxamina- 
evidenoe. Id. 17. tion. Kxp. Foides, 1 Buck, 98. Bankcy. supxa- 

On the return of a subpoena, if a witness will not sedino Commission. 
appear and bS examined, the party may take an at- Bankrupt not allowed to be witness to increase his 
tachment *»gainst him, and if he appears and deposes estate; therefore where evidence ufdebt being usurious, 
on the othUr' side, his depositions may be supprcssc^d rested wholly on denositioii of bankrupt, an inquiry as 
on motion. Dolman v. Pritwan, 3 C. H. 64. S. C. to the fact was refused. Kxp, Burt, 1 Mad. 46. 
Anon, 2 Freem. 134. Pn. Attachment. Bankrupt. v 

In equity, objection to the competence of a witness 
^ . from interest not waived by cross'cxaihination. Moor- 

{b) Competency of. ^ Passoic, 19 Ves. 433. S. C. Coop, 300. 

It is no objection to the testimony of a witness in a Pit. Cross-examination ; W aiver. 

Buit for predial tithes, that from his description in the Tenant in common of a moiety, having obtained a 
deposition, he appears to reside in the township wlicre decree fur redemption, Of his moiety, afterwards takes 
tlie tithes arise, unless it appears that he is not an a conveyance ef the equity of redemption as to tiiat ; 
owner or (x:cupicr of lauds producing predial tithes, slating that a prior conveyance of that equity of rc- 
and so interested in supporting the modus. But it demption by the assignees of that tenant m coininon 
seems to be otherwise, where the modus is for all titlies who had been a bankrupt, and in which conveyance 
generally, in which case the modus for the* great tithes the bankrupt had joined, was void as against the 
may possibly be a discliargc for the small tithes, bankrupt, having b^n improperly made. Bill dis- 
Jacksm y. Benson, 2 Y. & J. 45. missed, l>eing supported by the evidence of the bank- 

A witness who has been examined at * he bearing, « rupt alone. Waugh v. Land, Coop, 129. Bank.- 
only to prove exhibits, may be examined I 'eforc tiic iiupt. 

master on interrogatories, to prove other exhibits. The objection to a creditor as a ccrnipctent witness, 
without a special oraer. Courtenay y. Hoskins, 2 Hum. to sustain a commission of bankrupt^, cannot bq 
253. ICxiiiuiTS. , taken by himself to preclude bis examination. Kvpi 
Persons entided tinder will, cannot in any respect Chamberlain, 19 Yes. 481. S. C. In re Godie, 
bo witnesses tor prove it. 2\ic/ccrv. Sanger, 1 M'Clcl, 2 Rose, 330. 

435. S. C. 13 Price, 119. Legatee. Wife’s evidence is not admitted,jigainstthehuif- 

The custody whence a document offered in evidence band. Barrmy. Grillard, 2 V 4 StB, \ 66 . UtTSB. 
is taken, cannot be proved by an interested person. & Wiee. 

Carrington y. Jonee, 2 S. & S. 135. Lvidence. Examination to credit limited to the general que^ 

Where a sum of money came to tho hands of one of tion, whether the witness is to be Ixiheved upon his 
two execnitOTB, who paid it over to the other executor, oath. An aiHdivit in bankruptcy, with that yiQw^ 
it was held, - th^ ,the executor who first received it going to particular facts, and scandalous, taken off the 
could not, und^ 'the usual decree for an account, file, with costs. A mm. 3 V. tfe B. 93. Bankcy. 
examine the qUiweimcutor as a witness, to prove that The exaniinatlon of a bankrupt, fjsken,^ not in bis 
the money paid over was duly applied on account of own bankruptcy, but under gnotj^; commission, is 
the affairs of the ttttator, and an order obtained for not, upon the death of the banktttptiieviden(% upon a 
that purpose was di^arged. Dines y. Scott, ITum. petition in his bankruptcy to expunge the debt of a 
& R. 356. Exontr. , ^ creditor ; but it may be used by tho comnliissipiiers as 
A person, who ediniiii.*||jit:^!^^ himself a clue, to direct tlicm in the investigation of the sub- 

bound in honour, IlmdsifiiiotkBdW upon which it has proceeded. Kxp, Campbell^ 

bate to the expenses of m « compO-^ Rose, 51. , 'W 

tent witness for that parly* v. Whitby, / - Creditor held not a competent witness of act of 

1 Turn. & K, 366. .v ' " . r. bankruptcy, or trading., llap; Odwrae, 2 V. & B. 

A person examined as witneitui 'plai^ff, 177* a. C.^VRosc, 357* Bankcy., Act of. 

afterwards made a defendant, and not be^^ interested But if ptiilM by drcumstanccs aliimi/e, Ld. Ch. 

T 2 
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that-joUectiou would not lupcrtede commission. 

Id- 17^ 

A creditor who has a.ssifrnod his debt is a compe- 
tent witness, to increase the fund, out o^ which the 
debt is to be paid. Ueathv.HuU, 4 Taunt.’^326. 
Bankcv. Creditor. 

A creditor of the bankrupt is not a competent 
ness, to sustain a (rommission upon an issue, direcl^ 
to try its validity. Exp* Malkin, 2 Hose, 27. 
Bankcv. Issue at Law as to Validity ok Com- 
mission. 

Evidence of conversation ovcrheanl by a witness, 
placin'^ himself Ijchind wainscot. &c. received with 
great caution. Savage Bnmksapp, 18 Vcs. 336. 

Executor in^ trust not a competent witness in 
equity, respecting the assets, being interested to in- 
crease thtf fund. Executor to increstse tlie fund in- 
competent Witness m equity, is competent at law. 
Mulranif v. DUhn, 1 Ball & B. 409, 414. Exe- 
cutor. 

Remainder-ihan is an incompetent witness, to prove 
payment of a legacy charged on the estate. Aldridge 
V. Ld. IVallscourt, 1 Ball &c B. 312. Bkmainder- 

MAN. 

In equity hii' executor in trust, a defendant* and 
mere formal patly. is an incompetent witness for a co- 
defendant in a suit respecting the property, lieing 
liable to actions. Jiellew v. HusscU, 1 Ball B. 96- 
Kxfcvtor. 

Upon % question whether a bond belonged to plain- 
tiff or demndant, it w'as objected, that all plaiutifTs 
witoess^-were members of the corporation, an<l the 
objection wag allowed. Lord lveeiK*r said, every cor- 
poration ought to have a town clerk, and other clerks, 
not freeiden. that they may be competent witnesses, if 
necessary. But defendant having in this case cross- 
examined some of plaintiirs witnesses, J^ord Keeper 
said that a crogs-examination of a witness on one side, 
in any matter tending to the merits, makes him a 
competent witness on tlic other, though otherwise 
liable to exception. Sutton Coldfield Corp. v. iri/soii, 

1 Vern. 264. CoitrouA iioN. 

Bill for relief against an award made by some mem- 
bers of the E.. I. company. 'I’lic arbitrators and some 
of tlie members were made dcrcndnnts ; demurrer to 
the whole bill allowed, for plaintiff can have no decree 
against llicm ; . they ought to be examined as wit- 
nesses. Steward v, Kast India Compnvu, 2 Vern. 
380. 

If a curporatipn would examine one of their own 
members as a ^itnesK, they must disfranchise him, 
and the method to do so is by an information in na- 
ture. of a quo waiyanto against him, who. confessing 
the information, judgment passes to disfranchise him. 
Colchester Corp. v. , 1 I*. W. 696, (n). 

It is a general rule, that mere witnesses arc not to 
be made parties 'to a suit, except (inter alia) officers 
and servants of corporations. Dnmuier v. Chippen- 
ham Co^., 14 Ves. 262. 

The interest of an auctioneer from his commission, 
does not defeat his evidence. Buckmaster v. Uarrop, 
13 Ves. 474. AurnroNEER. 

Husband and wife cannot give evidence for, or 
against each other. Vowles v. Young, id. 140. 
Jlusn. & Wife. . 

On the quesUpn, whether a commission of bank- 
ruptoy is or is nditgustoinable, {e.g* whether the peti- 
tioning creditor had ‘ a JuTfieient debt to entitle him to 
petition), a creditor bf^hc bankrupt is a competent 
P*'**'^*^ 1^*® negative. In mre, of Coddg, 
v2 Scho. & L. 1 16. Debtor & Cbkoiior j BANmnri^ 

XOUMISSTON OF. ' Vv ’ ■ ^ l 

An order to examine a defendant^as a filhiesg,: 
saving just exceptions, is anonler of cpuiae, and can- 
not be discharged upon a suggestion, tlMtlre defeiftlaot 

his answur, ifpjHj.iir, to ha\e au interest^ the objep- 
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tion %ust be reserved until thp. deposition be offer^ 
to be read in evidence. Lee v; Atkitison, 2 Cox, 413. 
Pr. Pahty Defendant ; Pn. Discharge of 
Order. . 

Witness to a will not interested at the execution, 
and death of the testator, is competent, though in- 
terested at his examination. Brograve v. Winder, 
2 Ves. J. 634. 

In a suit against assignees tending to diminish the 
fund, the bankrupt examined as a witness, and 

ought not therefore to be a party. Griffin v. Archer, 
2 Anst. 478. Baskhuft. 

Evidciiee of bond creditors of testator, not admissible 
to obtain a derreo for payment of a legacy, as they 
must lie preferred to legatees. Jtmes' v. Turbermlte, 
2 Ves. 11. S; a 4 Bit). C. C. 115. 

Son employed ^nder, paid by, and apeounting to 
his father, may bP a witness, but is not accountable to 
his father's principal. Cartwright v. HtUely, ^ Ves. 
J. 292. S. C. 3 W C. C. 238. 

Issue ordered to discover a witness's interest. 
Stoket V. AtKerral, 3 Bro. C. C. 228:. Issue at 
Law. 

A father coming to bastardize his own issue, is, 
though a legal, a very suspicious witness. Sta9ulen 
y.Kdwards, 1 Ves. J. 134. 

Witness uood, who can recover nothing in the suit. 
Craven v. Tickell, 1 Ves. J. 61. 

Evidence of the bankrupt, he having had his allow- 
ance and certificate, allowed to be read. Ilussel v. 
Russel, 1 Bro. C. C. 269. , 

'i'lie parent is not a necessary party to a suit, to set 
aside a deed fraudulent on marriage, but is a com- 
petent witness to prove the fraud on a bill filed by 
the husband and wife. Scott v. Scott, 1 Cox, 367. 
Pi.. Party ; Fuaui) on Makiiiagr. 

Bankrupt's certificate must have passed great seal, 
before he can be examined as a witness. Speidel v. 
Fuller, Dick. 633. 

Bill by trustee, in the nature of a bill of interpleader, 
court gave leave to one of the defendants to examine 
one of the plaintiffs as a witness. Armiter v. Swan» 
ton, Ambl. 393. l*ii. Party Plaintiff. 

Instate settled on marriage upon the husband and 
wife for their lives, remainder to such child or children 
as the husband, with the consent of the trustees should 
appoint, and in default of appointment, to the first and 
other sons in tail ; the father, with the consent of the 
surviving trustee, appointed to his youngest son. Bill 
hy the eldest son, to set aside the appointment for 
misrepresentation and imposition; toprove the imposi- 
tion on the trustee, the trustee’s evidence was rea^ ; 
but the father’s evidence to prove no misrepresentation 
or iin]H>sition, was rejected. -^Seroggt v. Sert^gs, 
Ambl. 272. Fraud ; Evidence. 

B, the master of ship, enters into a charter party^ on 
lichalf of C, his owner, with 1) ; on bill by C against 
D for satisfaction of demurrage and other damages, 
B is examined as a witness. At hearing, the bill is 
retained with liberty to C to bring hU action at law. 
1'his action was permitted to be brougirt in name of B, 
after his death, and though he was the nominal plain- 
tiff therein, yet his deposition in the equity suit was 
allowed to be read in evidence on thqli^l of the action. 
Downes v. Revell, 3 Bro. P. C. 651.- 'Pa. Evidence. 

As to objections to competency of witness. See 
Downing v. Townsend, Ambl. 592. 

Depositions of one defendant^ttot read in favour of 
another, where th^fjMrmer is at ell ^ncerned in in- 
terest, oradecreel^ be ntide ' against him. Such 
objection is wltoUy ;s$S; (O' his incompetency. Dixon v. 
‘ Parker, 2 Ves^^i|||A0. ‘ -'- 

Though a plj£j|Hir law is not allowed to examine 
any ^fendant qa 'a^mti^» one defendant may there 
examine co-dUmlitot. In equity, a plaintiff may 
examine a defen^nt, and defendant a co-defendant; 
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but then it is on a suggestion, that the party islbt in- 
terested, and saving aU just exertions from the na- 
ture of the suit, or in case of there bejjug any ma- 
terial evidence against him, &c. id. 1*6. ''t\ 

Broker or factor not naming principal, may be exa- 
mined on action in name of principal ; but simply for 
benefit of trade. If principad is declaredi action must 
be against him. Id, 221. Puincipal & 'Buoker. 

But such broker or factor must act for another at 
the very time ; no subsequ^ consent or agreement 
will do. Id, ib. 

At law, a plaintiff cannot examine a defendant as 
plaintiff in ^uity may, but co-defendants may, if there 
IS no material evidence against the defendant, and not 
interested. Id* 222, 

Evidence of persons coming /j|o ' swear, they, in 
former instance, perjured themselves. . is not to be re- 
ceived. J^. Lord, 2 Ves. 26. 

Thetestintohy of a witness read, if lie was indifferent 
when examined, though liecoming interested after- 
wards. Glyndy, Uankof Englandt 2 Ves. 38. 

The court will not allow articles to be exhibited 
against the competency of a witness after publication, 
because this might have been objected to, and en- 
quired into upon the examination. Catlagan v. Eoch- 
/brt, 3 Atk. 643. Pii. Pi'iiracATinN. y 

An executor or administrator In trust rannoc be 
examined as a witness, for an ext tor i^ aiiswurabic 
for devttttaviUt Ac. which may ^^ivc an impnqier bias 
to his mind, and the possibility of inal-administration 
lias induced |hc court to reject him as a witness ; but 
a trustee is considered as having no interest at all, 
and is examined by order every day. Fotherbu v. 
Pate, 3 Atk. 604. 

But on administrator dnrante minori a’tnte, is in 
genera] a competent witness after administration is 
determined. Id. 603. 

'rhough a mother takes out administration during 
her daughter's minority, yet as soon as the daughter 
attains seventeen, she is ipsu/acto administratrix, and 
so considered by relation from the beginning. Id, 
604. ArcouKT; Admoh. nuu. Min. 

An administrator durante mintrr, is in general a 
competent witness after the administration is deter- 
mined, and may be examined iis such for tlic executor 
both at law and in etjuity, for he is very little more 
than a person appointed ad colligemhinii bona, or an 
administrator pendente lUe, who are always admitted 
as witnesses, ih. 603. 605. But where the bill 
charged that an administrator durante mi tor, had nc^ 
accounted and delivered over the assets to t'lc exe- 
cutor, and he by his answer, instead of insisting tliat 
he had accounted, submits to pay. this rendered him 
an incompetent witness. Id, 605. 

An administrator durante mimrr, cannot sue or be 
call^ to an account by any but the executor, for it is 
to him only that .he is answerable for his administra- 
tion, and whera such an administrator, after he had 
possessed himself of effects, is brought before the 
court without thp itxecutor, he may demur for that 
cause. ld» ^4ij'.606. 

The depositions of a wife of a prochain ami, cannot 
be read as the husband is liable to costs. IJead v. 
Head, 3 Atk.547i>., I’r. P. Ami *, Huso. & Wife. 

Plaintiff may eitaminc defendant as witness, if there 
is a suggestion in the order that defendant is not 
interested in the cause. Aieadbury v. Isdall, 9 Mod. 
438. But see Ifr-Mod. 19. Party Defendant. 

As to the admission, ctf .e^diyoc of heathens, Ac. 
Omychund v. JEktrlcsf*. S. C« 2Eq. Ab. 

397. Willis's Rep. JaagHlws. Ac« 

Trustee plaintilf catmot.mH|!^ be examined' ei' 
a witness. : v. FitzgermB^Hf^t 330. Tnve-' 

9 .' ' 1 

In a case of fraud, evidence:dl a;.pim|e who joined 
>0 granting away her estate# was admlttecf; though it, 


invalidated hei^ right to the estate. 3fon v. Ward, 
2 Atk. 228. 

At lao^ when a person has granted and cdhveyed ; 
the veiy Words “ grant and convey,” imply a war- 
ranty on the part of the grantor, and he cannot be 
examined as a witness to oyexturn the right granted 
b^thedecd. Ih, '■ 

4rAt law, no defendant can .be examined es a wit- 
ness, but in equity a person made a defendant for 
form’s sake, may bo examined in a ^usOi saymg just 
exceptions. Jb, • - g .Hk' 

A trustee, though merely nominal, canTOl*& exa- 
mined at law, but he clearly may in . 

The attorney-general must 
a^inst a defendant Itefore he can be admitted ns a 
witness, even in the case of the king. Ibi^' \ 

It is in particular instances only, mT'whbre frauq. is 
charged by a bill, or in cases of trust, that a court of 
efjuity does not cunhuc itself within such strict, rules 
<is they do at law, but in general the rules of evidence 
in e(|uity and at law do not differ. Ib, . ^ _ 

Servant of bankrupt is a good witness for ciemtors. 
though he received his wages after bankruptcy. Bum~ 
phrey's case, 2 Kq. Ab. 396. 

Where witness, once interested, hts^ been satisfied, 
the release and other acts destroying his interest must 
be proved. Anon, ib. 397. 

Though a wife is dcfcnchint, and charged with fraud 
and malpractices, yet the evidence of tlie husband 
shall l)c admitted where the interest of a third person 
shall be concerned. Cotton v,Luttrell,\ Atk, 451. 
Hrsu. A Wii E. 

if there is strong evidence against one who at law 
is put into the smut cum, that he is jiartio^ erimhih, 
the court will exclude him from being a witness. Id. 
452. 

^Vitness, if interested, must produce a general re- 
lease to render him competent. Anon, 2 Atk. 15. 

1 'Iiough a witness be an infont, his tender years 
will not invalidate his evidence. Stnith v. French, 
2 Aik. 245. Infant. 

A gcMnl rule at law, that where to a suit there are 
never so many defendants, if the plaintiff cannot give 
evidence against a defendant, he may be called as a 
witness fur a co- defendant, and so it b in ecfuity. 
Piddock V. Brown, 3 P. W. 288. 

A bare tiustee is a good witness for bis mt mi que 
trust, but not an executor in trust, as he is liable to be 
sued by cretlitors, and to answer costs. Crofi v, 
Pyke, 3 P. W. 181. Tiivstke ; Exoit. 

The court cannot make an ordciT to^ examine a 
plaintiff de bene esse, saving just exceptions, though 
they w’ill make such order to examine a defendant, 
but the defendant ought to have demuned to such im- 
material plaintiff ; if a ci>i|M)ration would make use of 
one of their own members as a witness, they must 
disfranchise him. Alnyor, Sr. of Colchesier v. r— . 
1 P. W.595. Ph.Examon. df. uene esse; Party 
Plaintiff. 

Parishioners are not good evidence to prove a cha- 
rily given to the parisli : sccus, if only a lodger, and 
one that docs not pay to the poor : but to be inten^pd 
a housekeeper, and to pay, Ac. unless the contrary bn 
made appear. Att, Hen, v. Wyburgh, 1 P. W. 600. 
sed qua re, ^ 

Under particular circumstanedyijvire wan admitted 
as evidence against husband. HAtiter v. BaLiwin, 
1 Eq. Ab. 226. Hirsu. A ,WiPilf; ' 

Bankrupt's wife cannot be examined against her 
bpsband to prove his banknijMcy ; may'by statute. 
■ touching diwovering her huAi^'s e&cts. Ftp, 
James, 1 P.iW. 611. Bankrui^v. 

Case where the plaintiff hiinself was a witness, as 
where a b exatoined. who at that time is dis- 

inWejt'^9 -hiii aftervlraFds' Incomes' interested, and 
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plaintiff iii> cause, his depositions shall be read. 
Gm V. Tracy, 1 P. \V. ‘288. 2 Vern. 699. ,, 

Surviving witness' to a bond is made ekecutor of 
the oUigee ; in an actioh brought by him on the. bond, 
evidence shall be admitted to prove uitc plaintiff's 
hand, as a proof of the bond. Jd. 289. 

A plaintiff in a cause cannot be made a witn^ 
but a defendant may, because he is forced into tl^ 
suit. Casey \,Bvachjield, Prcc. Ciian. 411. S. C. 
Gilb. Eq. Hep. 98. Pr. Parties to Cause. 

Co-efefendants arc not deprived of the evidence of 
each other by being so joined in suit ; but plaintiff, 
(except in case of trustees,) cannot examine defend- 
ant. Gibson v. AMierl, 10 Alod. .l9. Bui sec 9 Mod. 
438. Pit. Partt Defendant. 

Pariice])s eriminis in the case of fraud, is the most 
proper person to discover and prove it ; especially 
when, what he so proves, turns to his own prejudice. 
May V, Harman, 4 Bro. P. C. 156. Pakiickps 
C niMiNis. 

Bankrupt having released and assigned all his 
cstatis to the assignees, may be examined as a witness 
fur them. Phillips v. IKi/Zcux, 2 V'ern. 637. Bane- 
iiurr. ‘ ' 

A witness vrat.^xamined before the hearing whilst 
she was interest, but after the hearing she released 
her interest, andt was examined again before the mas- 
ter. Her depositions before the master allowed to lie 
read." GolW v. Mcuce, 2 Vern. 472. I’re. Ch. ‘234. 
S.C. . • , _ 

After publication, you may examine to the compe- 
teocy, as^lveU the credibility of a witness. JVccd- 
hmn v,Sniiiih, 2 Vern. 464. 

If, affer hearing, a witness is convicted of peijuiy, 
the party may take advantage of it upon a re-hearing. 
Jil, ib, 

A and B, claiming each of tlicm a ront-charge out 
of the land, by the same deed, B can be no witness 
for A’s title to his rent charge, being a party inte- 
re.'>tcd, until he hajs released his uwn rent charge. 
Culpepper v. h'airJitT, 2 Vern. 375. 

A child of a residuary legatee is no witness to prove 
a will relating to personal estate by the civil law, by 
whicli law only, such will is determinable. Ihu-aiies 
v. Siiiilli^ 1 P. \V. 10. Wjli., Kxi c ution of. 

\\ here there is a dispute touching iiKincy given to 
parishioners, none of the iiiliabitants of the parish 
ought to be witnesses. Doivdesuell v. A'oa, 2 Vern. 
317. 

A wife not to be examined as a witness against 
her husband. (Tofe v.6'ri/y, ib. 79. llusu. & Wife. 

\Vhetlier a member of a corporation may be a w it- 
ness for tlie corporation. Corporation de Sutluu Cold- 
field V. Wilson, 1 Vein. 254. 

Cross-examining a witness by one side, in any 
matter tending to the merits, makes him a good wit- 
ness for the other side ; otherwise, liable to an excep- 
tion. Id, ib, 

A co-plaintiff, though but a trustee, cannot be 
examined as a witness for the other plaintiff. Phil- 
lips V. Bfe. of Bucks, 1 Vern. 230. l*ii. Party 

Pl.AlNl IFF ; 'j'llUSlFC. 

An executor may be admitted to prove the revoca- 
tion of any legacy, tliough he has proved the will. 
Jervm v. Duke, 19. Exon. 

^ When the exactor of the grantor is a competent 
witness to prove the trust of a term. Cook v. Foun- 
tom, 3 Swan. 585. J6..' * 

Wife of defendant examined as witness. Bent v. 
Allot, Cary, 95. 

' j-The owner of lands, in a parish, m.Uie haipllljofta 
tenant, may bo a witness in a suit Joi^ 'lSlhet'>I]|['tlint 
parish. Ayde v. Flower, Bunb.7. \ 

A witness; after being examined, becomes plaintiff, 
'"^rested in the subject of his depv^li^S it shall 
^pprcsml. Diiin/'v.Dmry, Totfri l46. 


A sSlicitOT ord^ed to be examined against his client 
I in a case iff fraud, Cutts v. Pickering, 3 C. R. 66. 

I Sol. 5c C wnt. 

I The inkiifbitant of a parish where a modus issued 
I is insisted on, vrimA facie a bad vritntos, if he occu- 
pies no tithable land he must shew it. Watson v, 
Lhuisel, Ban, 40, Inhabitant of Parish. 

A trustee who is ordered to account, cannot bq a 
witness. Smith v. Chandos, Barn. 416. Trustee. 

(c) Examtnaiion as to credit of, 

I'here is no precise time beyond which witnesses 
cannot be discredited. PiggoU v. Croxhall, 1 S. 5c 
S. 467. Tjme. ^ , 

Intcrrogatoritt iq support of articles for purpose of 
discreiliting witnes^, may relate to particular facta 
not in issue in |^e cause, as well as to the credit of 
the witnesses ^erally. Id, ih, Pr. Interroga- 
tories to 'j>iscRF.brr Witnesses. 

Commission to examine to credit lAould be exe- 
cuted before decree : costs given on that ground. 
White V. Fussell, 1 V. & B. 151. Pr. Costs. 

Applization for exami nation to credit regarded with 
great jealousy : confined to facts affecting' credit^aml 
character only, and not material to vrhal is in issue. 
Id. 163. ; 

After puldication, order for examination by general 
interrogatories as to the credit of a witness in tlie 
cause, and as to such particular facts only as are 
not material to the issue ; but publication having 
passed five months, not to delay the hearing : the 
court does not previously consider whether the sub- 
ject of the examination is material to the issue, but in 
that case will suppress the depositions. S. C. 19 Yes. 
127. Pn. Pum.iCA j ioN. 

Examination to credit after publication where the 
witnesses are in the country by commission, on arti- 
cles exhibited with one of the six clerks. Id, ih, 

Gider to examine witnesses in suppoit of articles 
exhibited to discredit a witness, on notice and the six 
clerk’s rcrtilicatc, without affidavit. Watmore v, 
Dickinson, 2 V. & B. 267. 

Examination to the ciedit of witness can only be 
by order upon special application with notice, wiie- 
thcr before or after publication. Mill v. Mill, 12 Ves. 
406. 

In examination as to credit of a witness, the ge- 
neral (question " whether he is to be believed on his 
oath'’ only, and not the circumstances leading to that 
belief can be asked. Carlos v. Brook, 10 Ves. 50. 
1*11. Examination. 

After publication passed, liberty given to exhibit 
articles as to the credit of a witn^ who has been 
cross-examined by general interrogatories, and as to 
such particular facts only as arc not material to what 
is in issue in the cause. Purcell v. McNamara, 8 Ves, 
324. Pn. PuRLicA'i ION. ^ . .. ! 

Depositions of witnesses examine as to credit re- 
ferred for scandal and impertinence, fifay v. Bulkby, 
Dick. 288. . 

Where a witness against the'COimuct'of others is 
under the necessity of first exculpating her. own be- 
haviour, no regal'd ought to be paid to her t^dence. 
Waikyns v. Watkyns, 2 Atk. 97. 

(d) Demurrer to interrogatories bytoiinSilflS, and on what 
matters he is examit^le* 

Demurrer to intert ila tory by,wiiiiM§ on account 
pf its tendency to to penalty, should 

atafa pairticiilarly ih k jSEi ac ti^nbla parts of the inter- 
i^o7es. 1 Y, & J, 32, . 

The court wiU^i^HpK^in commissioners in their 
examiitations, upon^i^^0egation that the object of 
thft jy '^’’^piocure evidence against the 

parties oxaim^/ie to. penalties incuned by gamtog. 
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Burlion, 1 O. & J. 30. BanxCy* CoMMfljjlEON- 
ERS Examination iiy ; Oamxno. . i 

A witness objeddng to answer interrogatories be- 
fore the examiner . or the commissioners, \^riemurs by 
stating. his objection bn oath ; his i^mvrier'ihay then 
be set flown for argument, and if overruled, the wit- 
ness pays the same costs as a defendant on demurrer. 
Demurrer to interrogatories by an attorney overruled, 
without prejudice to the witness's demurring on his 
lU'tixamination, stating his r^sons. Parkhunt v. 
Imvten, 2 Swaii. 194. Fn. I&muiiheii to Interro- 
gatories. 

- A witness objecting to answer interrogatories, can- 
not be arlinitted to state by affidavit what would be 
the effect of his answer, id. 213. jfh. 

No man can be compelled t(r";trixnlnate himself, 
id. 214. Fb. Examination tsmoino to Crimi- 
nate. 

A witness Hot compelled to discover matters of 
wliich he obtained knowledge in professional confi- 
dence. The privilege, not of the attorney, but of tlie 
client; its principle and limitation, id. 216. Fno- 
FESsiONAt Confidence. 

Demurrer to interrogatory by witness, being too 
general, overruled, but leave given to put in written 
demurrer on re-examination, jl/org 'U v. Snau>t 4 r.^ad. 
54. • 

Demurrer of a witness lo int" rrogatories intjuiring 
after matter defamatory to a third person, and not ma- 
terial in the cause, allowed. Mulgrave v. Ld» Dunbar, 
2 Swan. 198. Fu. Scandal. 

Motion, that demurrer to interrogatories by witness 
be overruled, hot being supported by affidavit, re- 
fused. .Parkhnrst v. Lnwlen, 3 Mad. 121. 

Witness objecting to interrogatory beforc examiner, 
must demur. Bowman v. IlodwcU, 1 Mad. 266. 

Witness obliged to give testimony, though it af- 
fects his civil right. Kip. Chamberlain, 19 Ves. 482. I 

Party demurring to the diseoveiy, or witness re- 
fusing to answer facts tending to criminate himself, 
no admission to tlie truth of the fact. Lloyd v. Pas- 
singhain, 16 Ves. 59. Fl. Discovery tending ro 
criminate ; Admission. 

Witness not compelled to answer interrogatories 
having a diiuct tendency to subject him to pciuilties, 
&.C, or having such a conneciioii with them as to form 
a step towsutls it. l*a.Hnn v. Uoa^tas, 16 Ves. 239. ; 
Fl. Discovery 'jending to criminate. ^ 

In examination as to credit of a witness.' 'he ge- 
neral (lucstion whi.‘tliei' he is to be believed on his 
oath only, and not the circumstances leading to that 
helief, can be asked. Carlos v. Brook, 1 Ves. 50. 
W iTNi'ss, C iiEDiT or. 

Attorney ex;^i||ilied as a witness, must disclose acts 
done in his jni^ce by his client, as execution of 
a deed, &c., i^^rivato confidential conversation with 
him, as the rostte^-for making it, &cc , ; on motion to 
suppress ^tkms referred to sec what part 

came to ^^.'ItiimAdige as confidential attorney, in 
order to .lifLyia thar suppressed. Sanford v. lieminstun, 
2 Ves. Att. &c Ci .lENT. 

It is not considered as a species of impertinence 
that many witnesses arc examined lo the same fact, 
provided thi^^fact be material ; but if it be admitted 
by the ansiw^, and, therefore, not in issue in the 
cause, any depi^rions to thi s joi nt would Im: deemed 
impertinent. Vm&hmk ICox, 313. Im- 

PEraNENCE. V 

Demuirer by witnest'^erjpm^^ to pay'tiMtsi 
WanUly, Dent, 1 iDick- ‘ ' ^ ‘ 

Though, on a deroun^r .te^M^n beiffg ei^ined 
asawitoess bdug' overruled, f : ^ubpvm ca^w^be 
taken out against him for costs, , yel the oeuit wm give 


them upon an plication by motion. Vailiant v. Do- 
tlomede, 2 Atk. 5.92. Costs. 

The satisfaction formerly for the non-appearanro 
of a witne^ was* by action only, but now the courts 
of law ^ant ’fittachmcnt against him./ S. C. ib, 

A witness cannot demur liccauso the (|uestions 
aslwd him arc notiipcrtiUent to tlie. matter m issue. 
Amony. Ashton, Wern, 16S, . 
fitness demurring to iute^gatories because he 
claimed title to land, but did not set foHh bow nor 
under whom, nor swoar ^at he had.nririe; de- 
murrer overruled, and commission award^^.takc 
oath of aged witness. Herbert V^.JlIinritiaL^Swan. 
198. ' r . 

Counsel not to be examined as tolh[8'kB<^red|i|ie as 
such. Denens v. Codrinffton, Cary, 100. 

Solicitor of plaintiff to he examinod,'^ exc£|ft aaio 
things in his knowledge as solicitor. Ketmu V. JCS- 
imy, Cary, 89. 

Solicitor concerned in cause is not bound tb testify, 
though siTved with process. Bird v. Lovelace^ 

62. S. F. AusU'h v. Veseu, id. 63. Ildiifm 
Lee, id. 63. 

Matters examined to in the original cause, and 
pubViciUion passed or settled by the decree cannot be 
examined to in the cross cause. ' Ward v. Eules, 
Mos. 377. 

A witness demurred to an interrogatory because she 
claimed interest in the land, and disallowed because 
she did not answer to the interest, nor what interest 
she claimed. Jejjerson v. Dawson, 2 C. C. 208. 

(e) Attesting witnm* 

A witness must not only prove his own attestation, 
but also the execution of the deed by tlie person exe- 
cuting the deed. Jlill v. Unelt, 3 Mad. 370. Deed, 
Fitoov or. 

On the trial of an issue annsai it vel non directed 
by this court, all the witnesses to the will should be 
examined. Bimth v. Blundell,’ Coop. 136. Fu. 
Issue, Drvtsavit ve|. non. 

The evidence of d witness, impeaching the instru- 
ment he has attested, as a witness lo a will, denying 
the sanity of the devisor, &c. is admissible ; but 
to be received with the most anxious jealousy. Howard 
v. liraiiluoaite, I V. & B. 202. Fuinc. Agent ; 
Fn. Issue at JjAW'. 

Legacy to a subscribing witness to. a will, though 
of personal property only, void under the stat. 25 G. 2. 

I c. 6. extending to all wills and codicils. Lees y, 
Somersgill^ 17 V'^es. 508. St at. C. or ; Legacy. 

Witness to deed must state the circumstances of the 
execution, the sealing and deliveiy. Bnrrowes v. 
J^ickf 10 V^es. 470. Deed. 

Witness is not at liberty to contradict liis attesta- 
tion. In such a case other evidence from circum- 
stances, is admissible, as wlierc there is no witness, 
or the person docs not exist* sealing and dclive^ 
may be presumed from proof of haudwriiing. Id» 
474. ^ 

Fjoofof one of the witnesses of an old will, of 
whom no account could be given, dispensed with. 
M*Kenzie v. Frasar, 9 Ves. 5. Will, Fiioop op. 

A subscribing witness to a will disporifig of real' 
estate, being in Jamaica, his evi^Ujce was dUpansed 
with. Jdt, Carrington v. Fayhi^^,yes, ^5. . 

One dead and other put pf . proof of 
handwriting allowed. Banhf t/ Atrquarson, Dick. 
167. " ^ 

One of three witnesses to will not be' found ; bjdt 
oil suftcient proof will declared uteli exec^^. Bm- 
^tt v. J-«n^t,id.337, 

Hut in Bird v. declared well exe- 

cuted, but trusts lo be jpicrforipcd'and carried into iexc- 
cutipn. note. Bee wao Dick. 349. 
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28. Eiamination, 

See alto Bankcy. VnTS. (a), (2) ; VUI. 2. 

(fl) Generallji. ^ 

( fr) When and how tahen. 

(e) Examination vtwivocem jt 

■ (d) Before master. 

(<?) Examiner. 

(f) Examination debene eue. 

(ff)Erointeresse5uo,:.^ 

(h) Cnm-exauiinat ion. 

(i) Further ttr.re^examinaiitm. 

(J) Of parlies to cause. 

(k) Of defendant on interrogatories. 

(l) Commission to examine. See also ante 11 (<). — 

Pn. Costs, 10 (J'). 

(1) General orders. 

(2) Efectof. 

(3) Whon and how nrnntcd and obtained. 

(4) Second comm ission . 

C&) How discharged or ahaU d, 

(6) Eiecutum of, and of the coinmissioners 

, thereof. 

(7) Eetum of. 

(8) When lost. 

(a) Generally. 

No examination to credit, but by special order, 
lieame's Order, 32. 187. 

WUucsses to be sorted, when examined by those 
producing Id. 71. 183. 

Not to be examined by immlicrs on questions alto* 
other unknown to them. id. ih. 

Otfenders herein to pay costs, 6lc. Id. 72. 

Kxamiiied in court on a schedule of interrogatories, 
sliall not be .examined on new interrogatories. Id. 
73.185. 

But only on such interrogatories as were exhibited 
before the witnesses were sworn. Id. 73. 

Not to be examined after day of publication, though 
sworn before ; so as a copy of rule be delivered to 
examiner. Id. 73. 186'. 

When examined in court, are to peifcct and sub- 
scribe their depositions l>cfore they depart. Id. 74. 

Not to alter their depositions after, unless by leave 
of court. Id. ib. 

Exception thereto. Id. ih. 

I'o be sorted and only examined on interrogatories 
to which their evidence extends. Id. 1 84. 

Not lobe examined in court without privity of ad- 
verse party. Id. 185. 

7'o be shewn to adverse party with a note of their 
names and places of ahoilc. Id. 185. 262. 

When brought to clerk in (Hunt to be shewn, there 
shall lie. prod need a note of tlieir names, titles, pa- 
rishes, /kc. Id. 262. 

In addition, if they live within bills of mortality, 
the street and house must lie stated. Id. 263. 

What affidavit in order to examine material wiu 
nesses must coiituinl Id. 265. 

Nut necessary to produce witness at scat of (derk in 
1828 **1*1*®**'^ pa*'ty- 25th Cieneral Ord. 3d .\pril, 

Kxamination not to lie .'signed by counsel. Bonus 
V. hluck, 18 Ves# 287* Sionature ov CouNSEr. 

1 he custody of an cxamyaalion taken under a dedi- 
mns in the country, belongs to the clerk in court, who 
is entitled to make copies of it, . If sworn in town it 
Mlongs to the master, lyrake v. Woodford, 1. Smith, 
* * *• OP PnoCEEDlNCS; . . 

A fter a decree, if the master sees caosa 
rnission to examine witnesses iiHhe country,' he cer- 
• tihCfl that It is necessaiy, and uie depositions wheu 
raiurnod arc filed by the six clerks, bui'tfcpbsitioifi 


taken^befonr the masters are kept in theit offices. Par* 
khtson V. l^am, 3 Ves. 607. 

The decrees in the exchequer always express, that 
the officer is to be armed with a commission to examine 
witnesses, and power to direct the. same to the coun- 
try ; so formerly in chancery. Idm ib. Pit. Dbcreb 
IN Exchequer. 

If plaintiff replies, defendant may rejoin gratis, and 
after next term may give rule to produce witnesses. 
Flower v. Herbert, Dick. 349. 

Affidavit must be made of service on defendant of 
subpoena, to examine witnesses in perpet. mem. before 
they can be so examined, llatcham v. Wieheombe, 
Cary, 34. S. P. Porter v. Baker, id. ib, 

(fr) When, and how taken* 

No witnesses to be examined after publication, ex- 
cept by consent, or by special order ad informand, 
conscicn. Judicis, and then to be brought, close sealed 
up to the court, to peruse or publish, as the court 
shall think good. IaI. Bacon's Ord. Ch. 1618. 
Bcame's Ord. 33. Jr. Ord. Ch. (0|Keeffo’S Ed. 20.) 
S. P. This species of examination (ud tn/iirinaNd.) 
has of late years been disused. Ilinde, 316. 

No witness to be examined in court after publica- 
tion. Ld, Coventry's Ord. 1637, Beame, 73. Ord. 
7th Nov. cl 637. Id. 97. Ld. Clarendon's Ord. 
1661. Id. 186. 27th Feb. 1667. Id. 219. S. P. 

On affidavit of witness's incapacity to travel, exa- 
miner ordered to attend him. Anon, 4 Mad. 463. 

In directing an issue, the court will not order the 
examination of persons at the trial, who by the rules of 
the court of law could not be examined without order, 
except sometimes in cases where the facts in dispute 
rest only on the knowledge of the plaintiff and defend- 
ant. Jl'u/). Dhter, 1 Buck. 2*34. Issue at Law. 

(Juardian appointed for defendant to put in his 
examination, he being incapable. Att. Gen. v. Wad» 
dhigton, 1 Mad. 321. Guardian. 

l)cjK)sitions of a defendant examined without service 
of the order fur libci ty so to do, cannot be read, being a 
surprise on the other paity. Mulmny v. Dillon, 
1 Ball & B. 413. Pit. Service uv Order for Li- 
berty TO EXAMINE. 

Witness cannot give as his evidence answers in 
writing, prepared before the examination ; nor is any 
suggestion to him by the attorney, counsel, or any 
other person, during the examination, pennitted ; and 
^in ef]uitv, whenever such fact is disclom, the deposi- 
tion wiil be suppressed. Shaw v. Lindsey, 15 Ves. 
381. 

Deposition suppressed, and a re-examination di- 
rected ; the deposition being taken from the witness, 
using, during the examination, full minutes in writing, 
whicli she stated to have been original^ her own, put 
into method by the attorney ; andso o^ed with some 
corrections by herself. Id, ib. -ri 

No witness ought to lie examined after publication, 
though sworn liefure. Jetikinson 3 Anst. 

835. Pii. Puni.iCATioN. , 

In this case the coiiit gave leave to UtiC^lators to 
exhibit interrogatories to prove an old will'^ jalthough 
the cases stood at the head of the paper for hearing, 
and the defendants did not consent. Att. Gen. v. 
Thnrnnll, 2 Cox, 2. 

To plea in bar, jdaintiff may replyjtocrally and 
examine at large. Ord v. HiiddUsttm', Dick. 510. 

A cause went off fw want of j^ies, with leave to 
amentl, and the part£ being aa(^» put in his an- 
swer, and plaintiff .i^Uedv.: Oit: -inottOn, defendant 
aIlqwed,to take out a colhmittioB to prove the modus 
as laid in his ettivinsrir^^ Phillips v. Gwyn, .2 Fowl. 
184,.. 

At law a witnosi^. -may rofresh his memoiy from 
uot^, as to dafos and names, but he must not give 
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tlio whole evidence fnmi writinr. . Anon. Ambl. 
252. 

Leave given to examine witness after adjournment 
of cause. Bank y. Farquet, Ambl. 145* Pa. Ad- 
journment OF Cauatf. 

A party cannot', examine his own uriiiieBS upon a 
voir dire, Plummer v. May, 1 Ves. 426. 

After defendant had been examined on interroga- 
tor directed at the hearing, and publication passed, 
the court refused plaiotiif a commission to examine 
witnesses in order to falsify 'defendant's testimony. 
Smith V. Tamer, 3 P. VV. 413. 

The defendant bein^ a weak man, and to be ex- 
amined on interrogatories, the master was ordered to 
take such defendant’s examination, lest bp should un- 
warily admit something against himself that was not 
true. Tiddoekv.Brovm, 3 l\Wf289. 

A witness examined two days after publication 
passed, the time having been previously appointed, 
without thought of the day. Defendant having cross- 
examined the witness, the court would not suppress 
the deposition. Uamond v. , 1 Dick. 50. 

PlaintiflF had an onlcr to prove a deed viva voce, at 
the hearing ; it happened that all tlic witnesses to the 
deed were dead, and plaintiff produced a witness at 
the hearing to prove their hands, which he could not 
be adniittra to do ; but the court put off the cause, 
and gave leave to examine in the noewitlisUnd- 
ing publication passed. Bluxtou v. 'Peicett, I'ie.Ch. 
64. 

A jew ordered to be swqrn to bis answer on the 
Pentateuch,- and the plaintiff’s clerk to be present. 
Amm, 1 Vein. 263. 

On a motion for a commission to examine an old 
witness after publication, who was only just discovered, 
the court said the rule of not examining after publi- 
cation had been strict, but the court is the judge, and 
the examiners here, or by commission, are ministerial 
to the court, so he ordered a commission. London 
Corp, V. EL Dorset, 1 Ch. Ca. 228. In Xeuland v, 
Horseman, 2 Ch. Ca. 74., the court allowed a com- 
luisbion to issue after hearing, to examine to a point 
not proved in the cause, but raised by the couit on 
tlie hearing. 

I'lie de^sitions of a witness who was examined in 
Tperpet, rei mem. were suppressed on a petition after his 
death, and the examiner discharged and committed 
for foul practice and irregularity in the taking of them, 
the plaintiff being suffered by the examiner to instruct 
liiro, and the witness being corrupted, and as he had , 
been examined on a trial to the same points, the 
plaintiff might give evidence of what he swore. Hosier 
V. Hart, Mos. 321. Pit. Depositions surpuKssAL. 

Witnesses may be examined before replication, if 
the pl;.intiff doth ; not else. Anon, 2 Free. 136. 

Mo witnesses examined liofoite answer. Salisbury 
V. ifiud, Caiy, 03.. Contra, Suffolk v. Harris^ 'loth. 
189. Anivat V/ id. 190. Moleswtrrlhs,Opie, 
id. 191. 

Examination after publication. Hancome v. Emery, 
Toth. 191. 1 SyfdH'^. TurltervUle, id. Meeks v. IheL 
wall, id. Anont Cary, 83. And after hearing, 
Throckmerton y, Cromwell, '1 oth. 85. Took v, Thomas, 
id. I-etwx y. Clifton, id. 192. Anon. Cory, 37. But 
. these cases are exploded. 

(c) ixaminaiion viva voce. 

When a party, haif leave to e 9 paine witnesses viva 
voce, tho names of tlie’'witne8sjiib^ust be inserted in 
. the Older, and the order be semd four days before 
such witnesses be examin^, or^Bie cause; heard. 
Old. Ch. Iral.'21st April, 17^. pri^ffe’s Oid.d3. 

There need bo no notice of, or.ii^er to prove r-**- 
bits for reading, any deeds or evidence that do n^ 
<]uire proof : and all exhibits to be proved at the 


ing miust be inseited in the order, and no nc^ of them 
be given over. Qrd. Kxch. 20th Feb. 1745. 2 Fowl. 
189. As to what records or documents may be read 
as exhibits without an order. Id, 188. Exiiiiuts. 

Hector’s b^ks not to be proved vivA voee, and leave 
to put off the cause, in order to prove them by interro- 
gatories, refused. ^ake y. ^dinner, l *Jac. ttW.9. 

'^Nothing to be proved' vitMi vqee that lequi^^s more 
than proof of handwritings or'that- adtnitt m cross- 
examination. Id. 15. , ' 

Motion on a rehearing h^re the Ld« Ch** fer leave 
to prove exhibite viva voce, which not' proved on 
hearing at the Rolls, granted, savilif just 4k5ej(i^ 
Walker y, Symonds, 3 hler, 33. {n.) ' 

Judge of* prerogative has no audibrity ‘to examine 
witnesses viva voee upon final hearing of a testamen- 
tary cause. Gouduiu v. Giesler, 1 Ridg. L.& S. 371* 

JuniSDlCTION. « ‘ 

Jurisdiction of court of chancery to examine invd 
voce, allowed. Moore v. Aylet, Dick. 641. 

As to proving exhibits viva voee, it is an established 
rule that you can only prove tlie handwriting of the 
person to that exhibit, or the handwriting of the wit- 
ness, but cannot enter into any examination that will 
admj^ of a cross-examination. Kl. Ponffret v. Ld, 
Winasor, 2 Vcs. 472. liowy, Creagh, How. Pr. Ex. 
Ireland, 461. But in the case of an exhibit proved at 
the licaring, the court would examine viva voce at the 
hearing, on the suggestion of any question. See Tur- 
ner V. Burleiffh, 17 Ves. 355. 

The court will give leave to examine a witness viva 
voce during the hearing, or after tho adjournment of 
the cause, to prove a deed, or that a witness to a deed 
is abroad. Bank v. Farques, Amb. 145. 

On contradictory affidavits of same person, personal 
examination required. Exp, Lord, 2 Ves. 26. 

The rules in respect to vii)a voce examinations are 
held extremely strict : as, for instance, in cases of 
wills, 'riie court never suffers them to be^ proved by 
examinations of witnesses viva eoee, for it is not suffi- 
cient to prove a sifmine and scaling, but the sanity of 
tlie person, and all omer requisites under the statute 
must be proved ; and this cannot be done by viva voce 
examinations, because defendant has a right to a cross- 
examination of plaintiff’s witnesses. AWe v. Lin- 
gmnl, 1 Atk. 293. Eyles v Ward, Mos. 379. S. P. 
8o, in the Exchequer, no will of real estate can be 
proved as an exhibit. A’ifrfett v. Daniel, 2 Fowl. 188. 

Motion by defendant that certain witnesses of plaiii- 
tifis*, who were to prove exhibits, might be examined 
vira voce at the hearing, refused. Per Ld. Ch. 'I'he 
constant and established proceedings of this court are 
on written evidence ; and though there are cases of 
witnesses being so examined, yet they have been allow- 
ed but sparingly, and only after publication, wlihfe 
doubts have appeared in their depositions, and the ex- 
amination has been to clear sucli doubts, and iiiform 
the conscience of the court. 'I'liere never was a case 
where witnesses have been allowed to be examined a^.:. 
large at the hearing, and though it might be desirabU^ 
to allow this, yet the fixed and sotUed pniceedings ot 
the court cannot be broke through for it. The utmost 
latitude the court have taken in this, is to allow tlie 
proving of exhibits viva voce at tlie hearing, but not to 
let in other examinations ; and tliis is allowed only" 
where the application is by the ptr^ who is to inuke 
use of the exhibits : but there never^jvas a case where 
it was allowed on the application oPthe contrary par- 
ty ; if he be suspicious of frauds; he has notice, and ; 
may cross-examine the witnesses. Gravei v. BudeelL ' 
felAtk..A44. 

WIm an infant is party, the Exchequer will not 
examine a witness viva voey, but the witness is to be 
examined on interrogatories in the. office. Carleton v. 
Brightwell^ 2 F. W . 463. InIta nt^ 

^ &avc gii^n to examine a witness vka vocc, after 
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publication, as to a particular facti and defendant to 
cross-examine him. Gage v. Hunter, 1 Dick. 49. 

Plaintiff had an order to prove a deed vavi once, but 
at the hearing it happened rtiat all the vjritnesses were 
dead. Plaintiff produced a witness to prove their 
hands, but this the court would not allow : but the 
cause was put off, and leave aiven to examine, not- 
withstanding publication hiuT passed. Jiloaton v. 
Drewit, Pre. Ch. 64. 

Party examined riva ppce, who had been already 
estamined as a witness on the part both of plaintiff 
and defendant. March v. Walker, Finch, 416. In 
Jlts/inp V. Churvh'i 2 Ves. 105. Lord Haidwicke says, 
tlie court has sometimes directed a witness to attend 
personally, where they have had a doubt. 

Examination of witnesses viva voce at the hearing, 
by consent. Holla v. Carr, 3 Swan. 639. 


(d). Before Master, 

By 4 (leo. 4. im 70. s. 46. 47. 48., each master 
may, hy instrument under hand aud seal, appoint a 
person to be his clerk during his pleasure, and such 
instrument being enrolled, such master’s clerk shall l>e 
an officer bf the court ; such cleik before acting as 
such in the examination of witnesses, taking tlic oath 
thereby prescribed : ttiat it slnill be lawful for the 
master, or for such his clerk in his presence to examine 
all witnesses who shall bo produced before him, touch- 
ing any matter to which such examination shall have 
been directed, or arising thereout, and to take down 
the depoiltions in the usual manner. 

The master, at discretion, may examine any witness 
vim voee, 69th Gen. Order, 3d April, 1828. 

hlastet^may examine any creditor or person coming 
in to claim, -on written interrogatories, or viva race, or 
both. 72d Ocn. Order, id, 

Examination of sequestrators in master’s office, does 
not require counsel's signature. Keene v. Price, 

1 S. & S. 98. Pn. SxijuxsTRATOR ; Pr. Signature 
OF COUNSKI.. 

Jf on reference to master in bankruptcy, he finds 
examination of witnesses necessary, he must make a 
certificate thereof to court, who will grant an onler. 
Anon, 4 Mad. 379. Pn. UeI'Kiienci: iv II/vnkcy. 

Where a witness bad been examined lieforc the de- 
cree, and was afterwards rc-cxumiiied before the tnas- 
■ter, without an order fiist obtained, iiis deposition was, 
on motion, of which notice was given four days after 
publication, suppressed with costs. 'I'lie usual ordcr« 
was afterwards obtained for his examination on inter- 


rogatories, to be settled by the master, to matter to 
which he had not been before examined. tSmith v. 
Graham^ 2 Swan. 264. Hut where under a commis- 
sioQ for examination of witnesses, several witnesses on 
defendant’s part were examined by plaintiff, but de- 
fendant declined to examine them at that time, and 
afterwanls examined them in the examiner’s office, 
without leave of the court, motion for suppressing the 
depositions was refused. Pemsim v. PowUtnd, id. (n.) 

iMaster on reference, making use of affidavits in- 
stead of interrogatories, he was directed not to pro- 
ceed on the affidavits ; with liberty under the circum- 
stances to apply to court, if, by death or otherwise it 
Itccame impossible to obtain, under a commission, the 
cyii^iice of tlie persons who had made the affidavits. 
TUtoi^tm V. Hatyrave, 3 Mad. 494. 

Under decree directing inquiries, the master cannot 
without an order examine a witness who had been exa- 
^ned in chief in the cause. WUlan v. Willan, 
19 Ves. 602. S.C. Coop. 291. • _ 

Hut if a witness’s deposition be 

inp- on the eround of interest, and I 

« V r exanrined to the same 

Hotter tefore the m^ter, without a spectnl order; CW- 
v.afmc, Pre.Ch.234. ■ ' 

• ;> 


Waiver, off^ineiillarity by examiniiig before the 
master, u^h<rat a previous state of facts. WUlan v. 
TTiffaii, 19Ves.690. S.C. Coop. 291. ^2 Dow, 
P.Re|>. 274. Wa^v^r; Pr. State of Facts. 

Motion. before r publication, thatj witness might be 
examined on bis affidavit, that supposing day on which 
he was exatnined to be the laM'-qay of the examina- 
tion, on that account only he submitted to be exa- 
mined, without having looked at papers from wlych 
afterwards he found that he might have deposed much 
more fully and precisely than he had done. Order 
made accordingly for his re-examination upon those 
interrogatories to which affidavit related, court being 
indulgent in such cases, where witness has, by acci- 
tlent, not .deposed that which he might have done. 
Kirk v. Kirk, 13,yes. 280. 

And re-examination of witness was permitted after 
publication, upon his own application and affidavit, to 
correct mistake which had arisen from a confusion be- 
tween two books, as to accuracy of one of which he 
had deposed, intending to depose a? to the other. 
Court, however, would not permit an entirely new ex- 
amination, or that depositions should be suppressed, 
but confined re-examinatlon to inaifer pointed out by 
affidavit. Id. 285. - .. 

If examination on interrogatories, before master, 
though satisfactory to him, is not so to party in cause, 
order mnf be obtained referring examination back, 
that master may look into it, and sec if it be sufficient ; 
and if he reports it sufficient, an exception may be 
taken, stating generally that master had reported exa- 
mination to be sufficient, wlicr(®.as he ought to have 
reported it insufficient. Purcelh, McNamara, 12 Ves. 
166. S.C, 17 Ves. 434. 

F'vidcncc in the cause, though not read at tho hear- 
ing, may be received by the master. Witness examined 
in the cause cannot be examined before the master, 
without leave of the court, but other persons may, and 
to tiic same points. Smith v. A Ithus, 1 1 Ves. 564. 

Though a witness who has been examined in chief 
cannot be again examined before the master without 
special order, and the interrogatories being settled by 
the master ; yet if he has been merely examined as a 
witness to a deed, or some such matter, the interroga- 
tories need not be settled by the master, as it is evi- 
dent then that lie is not to l)e examined to the same 
matter. Birch v. Walker, 2 Sclio. & Jj. 418, 

Plaintiffs in action, and <letainers on arresting of 
defendant returning from examination before master, 
ordered to discharge him. As to -.deviations from 
straight road. Sid^ier v. Birch, 9 V6. 69. Piuvi- 
LKOE FiioM Arrest. 

It is not now the practice in chancery to insert di- 
rection in decree, tliat master is at liberty to examine 
witnesses, but master may certify that a commission is 
necessary, which then issues of coarse. Sanford v. 
Biddulph, 9 Ves. 36. Pn. Commission to exa- 
mine VViTNEssRs ; Pr. Decree. 

On a motion for a commission to take defendant’s 
examination, the time is left to the master, not limited 
by tlie order, Hnirhit v. IJmmett, 5 Ves. 683. 

After a decree the master may examine witnesses, 
but ouglit not to do so by liis six clerk the same sub- 
pesna issues as to bring them before the examiner, 
whicli is the same as a subpeena to answer, but the la- 
bel expresses tlie purpose ; upon an examination in the 
countiy, the body of the writ expressed it is to tes- 
tify. Parkinson v. Ingram, 3. Vtii* 603. Pr. Suii- 
rCENA AD test. , 

An interested witness having given an insufficient 
release, his evidence waangecledk and a reference ww 
directed, aud the parties ezamined. .The above wit- 
ness, since thO' hfeirin'gtf delivered an effectual release, 
he was then tendered to tlie master. Under the 
.S^mstanccs he v^as Sdlowcd to be examined again, 
but tile master t(F settle the interrogatories. Sandford 
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v« Vault 2 Dick. 760. I Vcs. J. SOiBf. 3^ro. C.C. abmiided, the court wee inclined/ lo think that the 

370. InCalUmy. MmB, 2 Vem. 472. Tm. Chan, purchaser could not sta;nd',ixi place of the solicitor 

234, held that witness, whose evidence was rejected until he had procured him to be ezambed under the 

at hearing, but who afterwards iditainedielm* might order. IKilsoitv. Williams^ hum, 263. Fa.Tax- 

be examined agaih before master to same matter, with- ation; SoLickroVr 

out order of court. ,R is no objection to ^witness who . 

was disinterested at'titfie of his cxaminadob, that he , v * 

became interested aftemards. Brown V. Greenly, 

2 Dick. 504. Hand vl Hand, 2 Atk. 615. And see By 4 Geo. 4. c. 7. s. 42, 43, it is enacted, that m 
Jiaughv, HoUotoay, 1 F. W. 557. all cases of examinations c^witnesses in chancery 

By a decree the master was ordered to take an ac- (other than the examinations' 5f wit^emes before^ tlie 
count of what certain articles were worth ; when the examiners), an order shall be made^hr i4fefting.it to 
parties went before him, he refused to receive inter- a master, to approve of and appoint A' proper pet^pn 
rogatories from defendant as to the real value of the to act as examiner in all such cases so roft^rsa ; ai^ 
goi^s, on the ground that the point had been in issue, such jiersons so appointed, shall, as far as is praefi- 
and might have been examined to b^ove ^ but on ap- cable, be totally unconnected with any of the parties- 
plication to the court, he was directwrto receive these interested in the cause, and shall be and ^be ' coh- '• 
interrogatories, the decree implying that he was to sidcred an officer of the court, and a commission shal|.^ 
receive evidence as to the value. Hougk^, Williams, issue to such person, authorising him to proceed’' in> 
SBro. C.C. 190. the examination in the same manner and forms as at. • 

A master is at liberty under the usual order, to ex- present established as to the examination of wHuesi^ 
amino parties wva voce, after he has examined them by commission, except in cases where the est^ 
on interrogatories, if not satisfied with the former exa- lished practice is altered by the act. Every nersois 
mination. Exp,' 3ju7ulerson, 2 Cox, 196. ku appointed a commissioner, before acting, shall take 

On a reference, .to a master in bankruptcy, with the oaSh prescribed by tlie act ; such oatli to he an- 
lilierty for him to examine parties on interrogatories, nexed to, and returned with the commission to the 
if he should think fit, it setims, that if the mast' r sl.^u!.! ^nurt, to be there filed and recorded. Such cummist 
decline to examine any party when re(|uired*Sfi ^ ' lo, sioiicr may, if required by the opposite party, cross-' 
lie should state the grounds on which lie declined to examine the witness on his liehalf; the fees to be 
do so. Exp. Charter, 2 Cox, 1^. Pr. Rei-krencb received by such commissioners to be regulated by 
TO Master in Bankcy. the oi'ders of the court. And, by s. 44, it is further 

A commission for examination of witnesses to fal- provided that the chief examiners of the said court 
sify examination of party before master, will not bo shall appoint no deputy, unless the i>erson to he ap- 
granted without certificate from master of necessity of pointed shall have been approved of by the court, 
such commission. Bearn'(^‘t v. Berkeley, 2 Cox, 108. upon petition and affidavit; and that nothing shall 
Witnesses exihmined in the cause shall not lie again he considered as a fit occasion for the appointment 
examined before the master, without leave of the court, of sucli deputy, hut the illness or unavoidable absence 
rnughan v. Lloyd, 1 Cox, 312. of the principal ; such order to be regularly entered 

Witness not to be re-examined before a master to die in the ilcgistrai^s office, and no such appointment 
same matter to which he has been examined in chief, to continue for any longer time than shall be allowed? 
hut by order. Sawyer v. Bowyer, 1 Bro. C. C. 338. or directed by such op^, either by fixing a precise 
Pr. Re-kxmon. iibfoue Mas'ier. lime, or by some words, or by reference lo 

Witness examined in chief before hearing, cannot some matter capable '^of being distinctly ascertain^, 
be examined before master without siiecial uixler, and or in such other manner as the court shall think 
then not on any other matters he had been before cx- proper ; any appointment otherwise made, or for any 
amined to, or wherein interested: master to settle in- longer period, to he deemed a contempt of court in 
terrogatories. Brmcning v. Barton, J.)ick. 600. the principal examiner, and in his deputy, if he shall 

Defendant who has Ixien examined before master act therein. And by s. 45, that every examiner, 
on account decreed, may be re-examined on new in- deputy examiner, and commission examiner shiUl ,. 
terrogatories, without order. Cornish v. Acton, 1 Dick. <take down the deposidons of all witnesses on tlieir 
149. * exa.niiiation witli his own hand ; and that no clerk 

Framing of interrogatories on bill to perpetua* ics- shall be present at such examination ; and every clerk 
timony, (which had been suppressed as leading) ap- employed before publication, so as to have access to 
Tiearing to have been inadvertent, and defendant lie- the depositions, is first lo take the oath pr^cribed Igr 
ing an infant, leave given for re-examination of same the act. By stat. 50 Geo. 3. c. 8. power is given to 
witnere before mastcui. Arnndell v. Vitt, Amb. 585. the lA. Ch. and M. R., if the increase of the business ^ 
On bill to be relieved against bonds obtained by should render it necessary, to apiioint two additional 
fraud and imposition, all parties were ordered be exa- examiners, and to settle the duties of the examinef^ ’' 
mined'^ PlaintiiF being a weak man and easily pro- and distribution of the business of the office, directing 
vailed on to say admit any thing, court directed also that the business shall be ejjually dividi^, as = 
that in case interrb^djries should be exhibited against near as may be, between the examinees ; and th^ the 
him bjr defendant, master should tike care to examine witnesses on different sides shall, (if |>racticable) be 
him him itf 'person, so that no advantage should be examined by different examiners. See Turner v* 
taken of his weakness. Piddock v. Hroum, 3 P. W. " qaa 

288 . 

The master examined one witness three times to 
the matter of accounts : ordered, that the depositions 
be suppressed. Ak'rm, 2 C. C. 79. 

The usual order for taxation enspowere the master 
to examine the soHdtor u4to Wkt money he had 
received only ; but. Upon plro^r affidavits, the court 
will order'; hm to be exaipined as to his disburait* 
ments. Audd . Mos. 331. PUw '^^UkTiON ; Soli- 
citor. ‘ 

And where after an order of taxation and paynMf 
the solicitor has signed his bill to a purchaser aigd 


Examiner in chief may also cross-examine* 26 Gep« 
Order, 3d April, 1828. 

The same examiner not to examiM «nd eross^t- 
amioe the same witness, not'* to mtUiis- behalf of both 
parties. Gen. Rule, 1st March, 1806* 2 Scho* 5c L. 
739. See case si/pra. j 

? Exgs^ra may take out subpoenas against persons 
UoduljrwMhg copies of depositton's^ to examine them. 
Beame*s Orders, 53. 133. . . • 

Such interrogatories, how to be executed. Id. b2. 

134. ■■ 

^ They must bo first allowed by a master. Id*. 
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V Party. $f iSmisd .eiiUty. to be committed to licet, 
l^me'a (Mdr63» 134; , ' 

. If aoqtiittidl examinei^'td pay costs. Id. ' 

Copy of mie-lbir publication to be d^ivered to them, 
• to prevent extnaination of vi[ilnes8d84fter publication, 
-id; 73. 186. ' t. ^ 

■V j^aminem* dispotd ojU^e six clerks. Id, 67. 

Examiners not^ito examine witnesses without the 
j^vity of adverse party, to whom notice is to be 
given. Id, 185. 

To be well satined tKOf such notice is given. Id. 

What they arato add to title of examination. Id. 

Shall examine witnesses to the interrogatories seri- 
ot%vn. Id. 187. 

Are not to permit witness to read over other inter- 


rogatories until that in hand be fully finished. Id, 

Mor that he should pen his own depositions. Id. 

If or depart alker he hath heard intcrrogatoiy, with- 
out finishing his examination thereto. Id. 

Examiner not to proceed in examination of witness 
not so conforming himself. Id. 

Shall not examine witnesses to invalidate credit of 
answer, without order, &c. Id. 32. 187. 

Are in person to examine witnesses. Id. 188. 

Are to hold witnesses to the point interrogated so. Id. 

Are to employ under them persons of integrity, &c. 
III., 189. 

Ibc oath such persons arc to take. Id. 

Such persons offending, to be expelled, &c. Id. 

Examineia are not to use idle repetitions in ex- 
amining, &c. Id. 190. 

How an answer is to be set down when witness 
cannot depose. Id. 

Orders to suspend an examining clerk. Id. 271. 

Examiners may attend bearing to inspect deposi- 
tions. Id. 301. 

If thtpe fraudulently made out, cause to be put off, 
&& Id. 302. 

'Examiner's clerks not to act as solicitors. Id, 306. 

If they do tliey arc to be suspended, &c. Id. 

Fees of cxamincit; and their clerks according to 
OnJer, 28th NovcmlKir, 1743* Id. 384, 385. 

Rules and legulatiuns to be observed by them and 
their clerks. Id. 385. 

The late Order of April, 1811, for regulating their 
office. Id. 475. 

Their fees under such order. Id. 480. 

Motion, upon an affidavit of witness’s incapacity 
to attend an examination, that the examiner might be 
directed to wait upon the witness, and take his exami-* 
nation, granted, jitum. 4 Mud. 453. 

Examiners of this court have no authority to exa- 
mine witnesses at a greater distance from J.oiidon 
than ten miles, unless by consent, and such consent 
must be express. Pratt v. Uord, 2 Fiice, 81. 

Tliey may examine witnesses brought fiom any 
part of kingdom ; but qua're, whether subpiena lies 
to bring them to London. Id. ih, 

if examiner be named in commission in countiy to 
examine, he may' be struck off. Id. ih. 84. 

In Heilly ViX^U^, How. l*r. Ex. Irel. 593. it is 
said, that on complaint of an irregular examination, 
an examiner has been ordered to answer pci'S'-iial in- 
terrogatories, and not admitted to have a copy of 
them. 

Question. ooueeiiinng examiner’s right to take depo- 
sidons in the '^pouutry. FratikUmd v. FraiMand^ 
Dick. 231. . ‘ 

Commission to examine in perpet. mem. granted to 
examiner of court. Barentine v* Harbert, Cary, 43. 


(/) Examination de bene teiei*;. " 
^ . No commission de bene esse to bo applied for nnti 
fl«)cess be first taken out on the bill ; and wheie tb 
parties hav^ not appeared, aud aie iu the -lungdoii] 


they are^ .l|a% notice of the time and place of the 
speediniW such commission ; and if the nature of the 
case will not pefmit the usual notice of speeding conir 
missions, Jdie oourtwiil, on Mplicalion* 
order. Ord. Ch. Ir* 12th Feb,rl726. O’Keeffe’s 
Ord.32. 

Motion of course to examine vife bene esse a witness 
above seventy or in a dangerMs state, or the only 
witness. Tomkins v. Harrisoui 6 Mad. 315. 

On demurrer allowed to bill for commission to ex- > 
amine tie bene esse, the plaiutifif haying on an exparte 
application obtained order to examine witnesses, was 
ordered to pay to the defendants, besides the usual 
costs of demurrer, the costs of the depositions, but not 
those taken on cross-examination. Dew v. Clarke, 

1 S. & S. 115. Pii. Costs. 

'Where witness is aUwe seventy yeary old it is mo- 
tion of course to examine de bttie esse, -even before 
appearance, and it is no objection that reference of 
bill for impertinence is pending. Prichard v. Gee, 
5 Mail. 354. 

After commission to examine abroad was sent, 
witness, lieforc commission had reached, its destina- 
tion, returned to England, and motion made to ex- 
amine him de bene esse, but refus4d^ .and held that 
bill must be amended. Atkins v. Palmer, 5 Mad. 
19. l*n. lliLj., Amendment of ; Pb.'Commis. to 

£XAMlNE'‘AnaOAD. 

Distinction between examination to perpetuate and 
de bene esse. In a suit for the former purpose, after 
the examination -thcr^ is an end to the issue. Mor- 
rimn v. Arnold, 19 Ves. 671. Pn. Bill to I'ERrx- 

TUATK. 

Examination de bene esse not extended beyond the 
cases of a single witness, the age of seventy and dan- 
gerous illness, therefore, not to the case of a prisoner 
charged with a capital felony. Afum. 19 V'es. 321. 

If the witness is proposed to be exarairied with a 
view to reading his testimony in a suit in this couit, 
the order for his examination may be obtained on 
motion in that suit and affidavit ; but if his testimony 
is wanted in an action at law, a bill must first be filed 
for his examination de bene esse, with the proper affi- 
davits annexed ; and an application is then made to 
the court by motion, for the order wanted ; also the 
order may lie olitained before apfieiirance, after de- 
fendant has been served with a subpoena. TEiLon v. 
Wilson, Newl. Pr. 286. 

Examination de Itene esse, granted to plaintiffs in a 
bill to perpetuate testimony after subpoena served, but 
before appearance of infant defendants, in contempt 
by the messenger’s return that they had abscondra 
and were not to be found, on affidavit of the niate- 
rialty of the evidence and danger of its loss, aud 
undertaking to proceed with all due diligence, to issue 
and examination in chief to be proved bel'ore publica* 
tion of tlie depositions de bene esse, Frere v. Green, 
19 Ves. 319. 

Witnesses having been examined de bene esse, with 
the view to a trial at law, the examination of anotlier 
witness is not permitted without strong circumstances ; 
as upon a second ejectment brought .after verdict for 
the defendant, the examination of a witness, produced 
at the trial, who liad not been eiuimined under a bill 
to perpetuate testimony, was pyripitted ; not as to 
other witnesses. Palmer v. Ld. .Avlesbury, 15 Ves. 
299. 

Upon a question of legitimacy'depending upon a 
chain of distinct circumstancei^iii the knowledge of 
different individuals,'^ and the defendant, an infant, 
kept out of the' way, «n ezattnnation do bene esse 
would have been' granted, • though not wj^in any of 
the three rases, yim vKtnesses of the agd of 'seventy, or 
' quitting the kingdom, or a faetdepending on a singlo 
'withers. Shelley >. ■ ■ ■ — 12 Ves. 56. Infant. 

Examination de bene esse, where the witness is 

. • 
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An aflSdavitoF tlp'death or kb9||M^b^(ondsea of 
UiQ witneisr.is nectribaiy .belbra/ex^^ de bene 

esM, can. be publisfied. 193. 

Pr. Public AT ioN. 

Motion on behUf of A^i 'two ef tlie» 

captains, aworn to be.iii|tam witiibesea^whd w^. 
going to India, and not iH^w i^ilrn iS^less 
eight months, might be'%xaDQ||f|4;'de - re^ 

fused, because the witnesses weis J^ntTffs'^servanttS . 
and tl)ey might keep them^. home if 'th^J pleased, 
and because defendant wouwnot, the snortness 
of the time, be prepared to craSS^^aibiAd; £• J* 
Comp, y. Naish, Bunb. 320. 2 FdWl. 127. S. C. 

A witness ordered to be examined bet^ 
where the tiling examined into lay only in ''the kn^- 
ledge of the witness, and was a matter of’ great iip* 
portance, though the witness was not proved to be ‘ 
old or inhrm. Shirley v. Ferrers, 3 P. W. 77. S^Cl 
Mos.389. . 

The reason why court allows taking of depositite 
de bene esse, is either from contempt of party in ^It 
answering, and thereby preventing joining of iesae, 
or else where party is in danger of losing his wit- 
nesses in case of death, by reason of sickness or age, 
so that there may be ground to apprehend their not 
living, to be examined in chief ; but if these witnesses 
do live, and are examined in chief, their depositions de 
bene esse fall to the ground. Conn v. Cann, 1 P. W. 
567, 568. 

I'he court cannot make an order to examine a 
plaiutifT de bene esse, saving just exceptions, though 
they will make such onler to examine a defendant ; 
but the defendant ought to have demurred to such 
immaterial plaintiff : if a corporation would make use 
of one of their own members as a witness they must 
disfranchise him. Mayor, Sfc. of Colchester v. — , 
P. W. 595. Party Plaintiff; Wxtnsss, Com- 
petency OF. 

Plaintiffs guardian may be examined de bene esse. 
Payne v. Bosgrave, 2 Fowl. 125. Hockley v. Butler, 
id. Ashley v. Ashley,.^ So on behalf of defendant. 
Croyner v. Gale, Id: 

Although it is an cnfdek of course to examine a de- 
fendant de bene esse, saving such exceptions, yet when 
the cause is heard ; and it appears such defendant is 
a party interested, it is proper to shew cause aninst 
such an order before the witnesses examined. Glover 
v. Faulkner, 1 Vern. 452. 

Plaintiff's witnesses being old, examined before . * 
defendant's answer. Bagnold v. Greene, Caiy, 48. 

(g) Pro interesse suo. 

No jurisdiction to compel party to be examined 
pro interesse suo, Kaye v. Cunuittgham, 5 MaifJ.' 
406. Jurisdiction. 

Where the goods of a third person are seized by 
sequestrators, an order to examiue pro interesse su^ 
will be made ; and if the goods taken arc found td ' 
belong to the party so applying, a reference to as- 
certain his damages will be granted* Copeland 
Map^% Ball fie B. 66. Pii. SEQUttiTRATiON. 

Tenants dispossessed by injunction of lands held 
by lease from defendant, executed prior to the in- 
stitution of the suit in which they were not partiesgw, 
on application, to be restored to the possession, are 
not to be examined pro interesse suo: such QidliB|^set 
aside, and the plaintiff directed to .||N|eaed hj ^ct- 
ment to recover the landsi Order 'to examine pro 
inttrasia suo, only made to ascertain priority of in- 
cnmbrwces, or where an interest is claimed in es- 
tates/t'ffi/ possession of receiveii or sequestrators. 
Duibie V * tcrrell, 1 Ball fic B.122. Landlord fic 
Tenant. . 

Upon sequestration, mo^gee must come in Jp 
be examined prp inUresse. suo. Anon. 6 Ves. 9BB, 
Pr. SugUESTRATiON ; Mortoaoor fit Mortgager. 


above the age Of seventy, or is tbe-^iiiy,^^t^ss to a ' 
particular fact ; refused upon afiUavit 'of me agent 
to 'his infclfhiation from the witness that he can prow 
the fact, and belief that no other person can^prove it. 
Jiowe Vi , lA Ves. 261. 

There are certain jjases in which this order is made 
of courre, as on the gtound of age. Howe v. — » 
supra. But if you come on a case that you cannot 
arrange in that class, you must give notice. Bellamy 
y, Jones, 8 Ves. 31. Tho affidavit must be, either 
that the witness is seventy, or is the only witness to a 
particular fact, or is dangerously ill. Bellamy v. 

Jones, id. Or is going abroad. Shelley v. , 

12 Ves. 56. 

Order after verdict upon an issue to examine de 
bene esse, a witness almve seventy, suggesting an in- 
tent to move for a new trial. Aiwn, 6 Ves* 573. 

Notice must be given to the party before an ex- 
amination de bene esse should be proceeded on, so as 
to give him an opportunity of joining in the commis- 
sion, or the depositions will lie suppressed. Loveden 
V. U, Milford; 4 Bro. C. C. 540. 

Two witness^ ordered to lie examined de bene esse, 
being the only persons who knew inatetial facts. FI, 
Chtdnumdeley v. FI, Orford, 4 Bro. C. C. 157. 

After answer, defendants obtained order to ex'^mine 
de bene esse, but before commission cotdd isisic, phila 
tiffs replied, and defendants rejoined, rnd wish'ug to 
save expense of commission de bene esse, defendants 
moved that plaintiffs might issue a commission in a 
week, and give six days* notice of executing it, which 
defendants would consent to accept, or that in default, 
defendants might issue commission. But couit thought 
time too liroit^, and gave plaintiffs three weeks to 
issue the commission. Atwootlv, TIurril, 2 Vowl, 126. 

Motion that a witness lie examined de bene esse, 
lieing the only witness to a material fact, granted. 
Hankin v. Miadleditch, 2 Bro* C.C. 641. 

Witness examined ds bene esse, upon the sole ground 
of his being the only person in whose knowledge 
a material fact was. Brudges v. Hatch, 1 Cox, 423. 

It is a ground for examining a witness de bene esse, 
that he is the only witness to some material fact in 
the court, although he be neither aged nor infirm. 
But the affidavit should state the particular points to 
which his evidence is meant to apply, Pearson v. 
ITflrd, 1 Cox, 177. S. C. Dick. 648. 

Defendant cannot be examined after his answer is 
replied to. TVintsr v. Kent, Dick. 595. 

Witness going to the West Indies examined, but 
he being in Ireland must be examined in chief. Birt 
V. White, Dick. 473* 

Scotland out of jurisdiction. Witness going there 
may be examined de bene esse. Bolts v. Verelst, 
Dick. 454. ' 

Witness examined de bene esse becoming interested, 
his depositions to be taken. Brown v. Greenly, 
Dick. 504. 

Where defendant prevents plaintiff rejoining from 
standing out .processes of contempt, plaintiff is enti- 
tled to czamw de bene esse. Coveney v. Athill, Dick. 
366. 

Witnesses examhiied de bene otse in Sweden : couH' 
cil of Sweden, refei^ to let a commission be executed 
for examining ihwi in chief, the depositions de bene 
esse may be read. ..Gasson v. Wordsworth, Ambl. 
108. S. C. 2 Vei. $25. 336. Fk^ Evio. 

Rule for examination of witncisies de bene esse, dis 
pensed with on accemntof parties living in Viigioia. 
FitsktighiV. Lm, Ambl. 6& 

Leave "^ven to sue out a ooiuttisaion to examine 
persons obliged to go abroad, do beno esse, tiefendauto 
to have four days’ notice of executing the coramialien* 
' I^Dkher y. Power, 1 Dick. 112. 




(h) Cross-examination, 

JSks examiner to cxamineMiiil cross-examine the 
sanie witness ; and no examinier, having been cm- 
. ployed on behalf of one party, to act afterwards on 
bebftlf of the opposite party. Ord. Ch. Irel. 1st 
Maich, 180G. O'Kecil'e's Ed. 103. By Onl. Ch. 
Irel. 20t}i May, 1816, this order is extended to the 
extra commissioners for the examination of witnesses 
■;* in England, appointed under the statute 55 Geo. 3. 
C..267. but see contra, 26th Gen. Ord. Sixl Apri],4 

lam / ^ 

Where cross-interrogatories are exhibited before 
^commissioners, and witnesses examined thereto, the 
' commissioners^all put the initial letters of their 
names to cacK^bf . auch cross-interrogatories. Onl. 
Ch.liel. 27tb Fel^l740. Id. 55. 

Before any cross-examination can take place, the 
cross-interrogatories must be first regularly enter^ in 
the register’s ofilice, and certified by counsel. Ord. 
.Ch. lieK 19thjl^h, 1798. Id. 88. 

A party wl^^iU to cross-examine a ^jntness 
under a commission at the usual period, will be al- 
lowed to exhibit interrogatories for that purpose on 
a subsequent day. Carter v. Draper, 2 Sim. 52. 

The refusal of a witness to be cross-examined is 
^QJjiMon for suppressing his deposition, but the ad- 
vetls party the same time enforce such right 

M cross-examination as "he has. Courtenayy, Hos- 
kins, 2 Buss. 253. pR. SuppHxssAL ofCxposi- 

■■ TIONS. 

K ^amining witness is boniMi to. 1 
■ town 48 hours after his Droduetuib soai 


I in 

i after his production ittt tvsE^^-Stnine' 
*** court, and if crosb-ii^im^tbrl^ato^le^ 
examiner within 48 houi-s, fatty must keep-^i 
f^wn -till cross-examination is finished $ 41^ If 
itoess departs, party must brinff Vim bac^vat his 
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* . Not interesse iiw, before]* the se*^ 

r ratorij^rlfate made, a returUii^. Ld.^Felham v. 

NnmaU, . 3 SwiBi. 290. Pn. SEQUJtsT.M- 

Examination^ i;ro tntsfMss sue, ii ^inclusive, c|f not 
.Wlied tOi\ Ati. Gen, V. M/syar of Cbventtyt 3 Swan. 

Oidet ifbr leave to, exhibit interrogatories to falsify 
^.ittaminatiqn^ pro interesse sjto, obtained by motion 
of counsel*. Howlep y,-Ridiep, 3 Swan. 308. Pn. 

Exhibitiko Ix^iinoGAToniFs ; Pn. Motion op 
C nuRsis. ^ 

On examinaiSbq of parties pro interesse suo, leave 
given to exhibit interrogatories' to falsify an exami- 
nation as of course. id. 2 Bro. C. C. 15. 

Orders made that a mortgagee and a person 
claiming pro])erty in goods sequestered might be 
examiim pru interesse suo before the deputy remem- 
brancer;^,. Mackensie v. Powis, 1 Fowl. 192, 193. 

Marten Willis, id. 181 . 

The m^ of proceeding on examinations 2 ^rii in- 
UretsesuA. Hunt v. Priest, Dick. 540. 

Court will order person to be examined pro in- 
teresse suo aminst receiver, as well as against se- 
questrator. Gomme v. West, id. 472. • 

A person having been examined pro inters:^ suo, 
was permitted to prosecute and make out her riglit in 
fmnd pauperis. Juive v. Dore, 2 Dick. 780. Pr. 

Pauper. 

A party claiming to have a mortgage oii an es- 
‘ tqto prior to plaintiff's right, was ordered to come 
in and be examined jrro inteiesse suo; and on his 
selecting to put in his examination, an order was 
niiaitovpn bun to do so, and to procure a report in 
n femnight. On the report being made, his claim 
was allowed, and costs given him. Cmper v. Thorn- 
19llck. 72. Howies y. Parsons, id. 142. S.P. 


own expeiH^' fii^^amination in chief will be sup-r 
pressed. wFUtittueh v. Lysught, 1 S. & S. 446. W ix- 

NSBS, PRODUCTiqW OT. Sf,:. 

Commisfidn^ to -'examine witneiptes abroad exe- 
cuted andieturned'; the defendadl^^who had .not in- 
l^terrogatories prepar^, not havu|igiiad the opportunity 
of cross-examining, a new edmission granted for 
that purpose ; the defendant to state whom he wishes, 
and undertakes to cross-examine ; but the plaintiff's 
depositions not suppressed. Campbell v. Scougat,,. 
19 Yes. 552. Pn. Commission to examine 

AllROAI). 

In equity, objection to the competence of a witness ' 
from inlerost not waived by cross-examination. 
Mmrhousey, De Passnn, 19 Vcs. 433. S. C. Coop. 
300. Pr. Witness, Compcy. of ; Waiver. 

Cross-examination as to the execution of deeds. 
Order in alternative, that the examiner with whom 
they were should cross-examine, or that they should 
1 ms delivered to the examiner for the other party for 
that purpose. Power of the court of chancery to 
examine viva voce. Turner v. Burli^h, 17 Vcs. 
354. 

A witness died before cross-examination ; but as 
the cross-intcrrogatorics which the dourl ordered to 
he read de heue esse at tlie hearing, did not go to any 
points to .which he had been examined in chief, nor 
to his credit, but to matters capable of 'proof from 
other witnesses, his dejiositions were Allowed to be 
read. 0* Callaghan y. Mur^dixi, 2 Sch. & Lef. 158. 

Practice, that if the defendant to a bill for dis- 
covery anil a commission, examine in chief, instead 
of confining himself to cross-examination, he shall 
not have costs. Anon. 8 Yes. 70. Costs ; Dis- 
covery. 

Witness examined in chief, but before cross-ex- 
amination secretes iiimself, unless produced a fortnight 
after notice, his depositions suppressed. Flowerday 
V. Collet, Dick. 288. 

Defendant having examined B, his clerk in court, 
plaintiff exhibited interrogatories to cross-examine 
him, to which he demurred, for tliat he knew nothing 
but as defendant's clerk in court, or agent. Demurrer 
ovenuled, as covering too much, for it ought to conclude 
that he knew nothing but by the information of his 
client. Vaillant v. Dodomead, 2 Aik. 524. Pro- 
fessional Secrecy ; Pl. Demuuuer. 

Where at law the party calls upon his attomey for 
a witness, the other side may crosa-quunine him to 
the point in the cause. Id. ib. 

Counsel, solicitor, or attorney may be privileged 
from being examined in such cases, but not an agent. 
Demurrer to examination, as being counsel for the . 
opposite party, was overruled, for tl^ what he knew 
was as conveyancer only. Id, ih. 

Where a defendant cross-examines plaintiff's 
witnesses, he is precluded from afterwards moving 
to suppress their depositions in chief. Bland v. 
Archltji. of Armagh, 3 Bro. P. C. 620. 

Adverse party may cross-examine witness to same 
point to which he is produced, but not to new matter'. 
Dean, b;c. of Ely v. Stewart, 2 Atk. 44.' • S. C. Bam. 
170. 

On a similar motion exparte, ^ court ordered the 
witnesses to be produced, plaiirn'to give anote of 
what witnesses they had examined, and defendant 


would have 

, ]ii^ V. Brcig- 

Johnstofi V. Carruthers, id. 159. 

rsdei 


to give a note of which of L.., 
produced to be cross-examined. - 
ham, 2 Fowl. 158. 

S.Pe 

. On motion to suppress ] 
producing his witnesses to be cn 
commission was ordered, defendttot to have the cm- 
rU^ of it ; the dd|x>sitions of liueh witnesses already 
examined by plaintiff* as die woul^roduce for <;possr.^ ; 



xxxvm, 


issed. 


Examinaiion. , 

examination, to stand ; the olherei 
Chm'Uon v, Robsdn, 2 Fowl. 158*,. 

If one4f the parties, after pul>8ieation jessed, baa 
an order to exmne upon the i^iual amdayit, tlie 
other party ma]r ^bnly erossi^ettamine, mit examine 
at large. Anon. 1 Yam. 263. • 

Cross-examiniiij^tnesses, not only as to ques- 
tions baiely whether, they were of a corporation or 
not, but to other questions involving the merits, 
. makes them good witnesses for the corporation, 
though they were members of it. Sutton Coldfield 
Cor^. V. Wilson, 1 Vern. 254. Chant. Coif), v. 

2 Atk.403. S.P. 

A witness examined for plaintilF died before he 
could be cross-examined ; yet his depositions or- 
dered to stand. Arundel v. Arundel, 1 Ch. li. 90. 


%■ 


JhtfiheTf ^Ci 
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(t) ■ Further, or re-eiamination. 

See also ante, 28. (d). 

In support of a ch.irgc broiiglit in under the decree, 
two witnesses, .examined hy the filiiintiff to prove the 
defendant’s . handwriting, said that they did not be- 
lieve it to t)e bis liandwriting. Leave was given 
to the plaintiff to examine fresli wilncssc.. tt» th 
same point.. Greenwood v. Parson^, 2^im. '^29. 
ClIARC.R & DlSCIIAllOK. 

Where publication has passed, and the cause in the 
paper for hearing, the plaintiff, upon motion, paying 
the costs of the application, will be allowed to ex- 
amine witnesses to the execution of a will. Coley v. 
Coley, 2 y. & .T. 44. Pubt.tcation. 

If, after the defendant has put in his examination 
to the usual interiogatories before the master, the 
plaintiff discovers that tlie defendant has received 
sums not mentioned in liis examination, the master 
is at liberty to receive a new state of facts, and fur- 
ther interrogatories founded upon them, without order 
of court. Sidden v. Vorster, 1 S. & S. 335. Pn. 
FuiiTiiRR Inter iiocAToniEs ; Pu. State of Facts. 

Where, after depositions have been suppressed for 
irregularity, a rc-cxaniination is permitted, all the 
same witnesses must be examined and cross-examin- 
ed. Verry v. Siloester, 1 Jac.83. Pu. Suppressal 
OF Depositions. 

Witness cannot, under any circumstances, be re- 
examined, so as to adduce additional testimony. 
AsM)ee v.ShipUyi-^ Wad. 467. 

Master may re-cxainine witness who had been ex- 
amined before decree, as to different matters, wi uout 
a fresh order : but not to the same matters without 
-.^fush order; and such order only made in case of 
accident or surprise. Swinfard v. Home, 5 Mad. 
379. 

Where reexamination of witness would open the 
way to pcijury, it^ was refused. Bolt v. Birch, id. 
66 . 

In a suit to peipetiiate testimony, motion for a fur- 
ther examination of witnesses, as to facts lately dis- 
covered, refused, on the ground that a demurrer to a 
supplemental biH' for the same purpose had been al- 
lowed. Knight V. f night, 1 Jac. Sc W. 165. De- 
MtrRRER ; Pr. TO Perpbtvatb. 

Deiuurrer to interrogatory by witness, being too 
general, overruled, but leave given to put in written 
demurrer on re*exaqunation. Morgan v. Shaw, 
4 Mad.. 54. Fr. D&urrer to Interrogatories 
BY Witness. = • 

Persona who, with the knowledn of the plal^itiff, 
bad enbsqildnto a subscrip^oa to deffciiy the costa of 
the suit, bill&g been examined by the plaintiff, ^e 


defendant, dU, an 9.\- 
aknovvledgeofthatj 
- iuteqx)galories to tl 


cation as soon as hc -obta%ied 
aCt, waspendltted to exI^lstSw 
le witnesses for purpose of 


it; andaiisotionbythe 
that oi3ei^ or oh|^ jeave ifirj.oxl 
gattiries, to prove uid'< 
mcT witnesses, 
nesstpon tho folrllier.Uil 
costs. Vmgh&n v. Wi ^ 
He-examination of a1 
refused, tlie application 
and correct his former evidenoo^Und 


llbitioi^tcw interro- 
o£;ic3ease8 to tlie for- 
ng Ihe former, wil- 
s;. was refused willt 
!l7«;Swan.39^. 

*' leM before ^blicatioii, 
ng 

- .A. ^ 


tliat lie had omitted to statOAU^ateml^ci^Rmstanco. 


Ld. Abergavenny v. PoweW,'^. ^ 

Aftci examinkion under dccflftcfor ' 


fore the.itaaster 
kUtiq^Aot 

esta- 
S.C. 


concluded, or made known, furl 
permitted, without an order on su , 
blished. Willan v. Willan, 19 *Ves. 

Coop. 291. See 2 Dow. P. Ilcp. 274. t ^ " 

After publication no further examination, wUhoiat ' 
leave, not obtained without great difficult, > 

ally confined to some particular facts. Id. Si)l^ Wu. ' 
Pukmcation. j ' 

lie- examination not of course, but in tin discration' . 
of the court, on special application. Orddt.- after de*' 
ciee, on behalf of a defendant, for the examination of 
another defendant upon interrogatories, who had been 
examired and (;ross-exaniined, restrained to suclt^uf 
the points in the cause to which he had been examin^, 
as the master should think reasonable. Interrogatories ' 
for examination of a party settled by the muster. Pul^ 
cell V. M*Namara, 17 Vcs. 434. Pii. Interroga- 

TOniES. 

Onlcr before publication for re-examining a wit- - 
ness upon his affidavit, that, through mistake as to the 
time, he submitted to be examined, without looking . 
at papers, wliicli enabled him to answer more fuUy 
and precisely. A'irk v. Airk, 13 Ves. 280. Pa.PuB* 

laCATION. * 

Re-examination of a witness after puWcMiqnii 
upon his own application and affidavit to correct . 
take, but confinea to that, the court not permitting ther 
whole deposition to be suppressed, and an cntirely^ 
new examination. ^ 

Witnesses examininp^ the cause re-examined; be- ... 
fore the master upon (mfereutinteriegatories, by Older. 
Greenaway v. Adams, 13 Ves.360. 

Witness examined in chief not to be cxamiRcd 
again to the account, witiiout special order, and tliq 
interrogatoiics to be settled by a master. BWeh v» 
\Valker,2^ho. & L. 518. 

Examination afier publication as confined to general -"^ 
jicredit, and to facts, not material to what is in issue in 
the cause. Carlos v. Brook, 10 Vcs. 49. Pr.>Pub* 

LIGATION. ^ 

Witness examined before decree, but then m^iden^'w 
ally and without fraud, incompetent,, on motion 
lowcil to be generally leoexainined^ after decree, upon 
interrogatories, to lie settled by the master ; but if com*' 
petent at first, second examination can be only to mat-^ 
ter substantially different. Sandford v. Paul, 1 Ves^ 

J. 398. S.C. 3J5ro.C.C. 370. Dick. 760i 
Wfteie a cause stands over to mal|^r add new de- 
feuddfe and on amendment, jub(bipon Is -epen, it 
seemk^at all the parties may enter into a new exam- 
ination, and that a new examination of 4 -defendant 
to original bill may be read against another'defendan^/ 
Arc/wr v. Pape, 2 Ves. 623. ^ \ 

Witness examined at trial of meeppent, imw ^i|pt% 
ment brought, she was examined Vpbn 

same interrogatories as formhr witnesses^ and- her tes- 
tHpony to be perpetuated. James v.' Newman, Dick. 
338. , 

Vmmps of. 9 i 1 ^e 8 abein| too general, he was 
dii4c^4o^ emtetduM upon interrogatories before 
iMishop ^^Chureh, 2 Ves. 100. 

The deposition dra witness exanriined previously 
f]&o;;d^'ree, sm^bis rc-examihalioh before the masVbr, 
.witlid!^i^ ordet (pr 4b'at purpose, suppremed with 
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Uciilf,^ivhich notice was V^fen 
"■ * 'TJ^^o usual Ottler was AfVerwarcla 
tntertxl^t6i:i€«,rto 

, ^aettled by the master, ta-raaHttera. ja which lie ftad 
beee before tomined, ' Smith vFWrta.n, 2 ft-wan*; 

. Pb^.Evxd* Daposrnows, SuPtniMStoN op; 

li. WlT>fES8. ■ " 

S<A Under a Qomraission for the exanunation of wit- 
^ i D^s, several Alnesses on tlie part of the defendant, 

^ having appeared anthbwn examined by the plaintiff, 
tlie defendant thipn d^liiflng to examine them, their 
depositions oa a ^QMcquent examination by the defen* 
dabt in the'exa^ipcr*s uflice, without leave of the 
court, ^t suppresi^. Veatwon v. Rmolaud, 2 Swan. 

266. Ih.' . ; 

Answer \ of witness iusufRcient, examined again. 

\Fisfc V. Mmntfirrd, Cary, 82. 

" WitDSsaish ad inftvrmnnd. canscientiam, shall never 
be tpj^nA^ to be taken but upon hearing, (ubi Judex 
Jtt&ifait),|^t yet yritnesscs examined after publication 
not fit to M publ'^ed, may Im fit to be ad injhnn. 

' consci. if it be tiidught meet on the hearing. Jd. 27. 

Witneu examined after publication ad injormandnm 

judieit. Id. 

being examined as a witness, calling himself 
better to mind afterwards, was suffered to amend his 
foiiaer examlttations. Anon. 1\)ili. 189. 

' Witness once examined shall not be called u|ion to 
be examined upon a further point. Ld. Scroope v. 
igertoUf id. 190. 

^WitnMses examined upon new interrogatories, after 
elcommission to counterprove a man's tcstiinony at 
law, upon which a verdict passed. Tailor v. Tailor , 

id, l9jL 

‘Kxemination of witnesses after hearing, to prove a 
'‘court TolU\. Veizey v. id. 192, 

Wbenia suit had betm dismissed in the exchequer, 
but #it£^t prejudice cither in law or equity, upon a 
new suit in chancery, the parties were at liberty to 
examine new witnesses, though to the same matter, 
re-examine the former wifucsscs de bene esse, 

Af,m,ic.c.io6, :m' , 

The court is Ui judge whciblt will allow examina- 
tion after publication, and it was allowed fur the pur- 
pose of examining a witness eighty yeais Old, not dis- 
covered till after the hearing. Mayor of London v. 

Jiti Dorset, 1 C. C.‘228. 

Witness examined to the damages on breach of co- 
‘ Venant, not re-examined on the same interrogatory, 
althou^ speaking in the first uncertainly. Inglet v. < 

JngtH^ 2C.C. 217. 

A : witness alleged he had mistaken himself at a 
commission ; the commission lieiiig returned, he came 
^ 1o London, and^ade oath that he was surprised. A 
. special commismoii ijisued to re-examine the witnesses, 

. which tvas done accMingly, but this special conunis- 
sioD was superseded by motion, by advice of the mas- 
ter of the rolls, with the six clerks, as contrary to the 
course of die court, llandal v. Jlichjord, 1 C. C. 25. 


0 ) Qf^ parlies to cause, 

<' - ^ 

See also post^ subdmi, '(k). 




LMyc gn ^ , 

berfifying'the necessity of it to examine plaintiff as 
witness, he having no bctieficial interest in dispute. 
Hougham v. Sandys, 2 S. & S. 221 . 

If party in cause examine enotherp^rty befc 
ter, this examination maybe ret^ ’ ' 
dence upon matter referred to bifi 
who examined declined to use it _ 
Jl^iiY..W8th»aU, 2 S. & S. 269l4%viD.. 

parties ordered lobe examined VDoh tik 
sue directed upon a mqtion.Qp^au inj* - 




Parties to cause. 


. , jintifPs affidavit, and opposed upon 

the afBdiRt of tWdefendant cbutradicting .it ; an or- 
der, dire^g ap Issued nobto be appealed %>m, aftM 
the trial his ULkeb rime* . Seinble^.;. Us Toaet v. 
detuive, 1 Jac. olK Pa^tssu^J^lAW ^ Pg. Ar- 

A plaintiff cannot obtai^ li^\to examine a co- 
plaintiff as a witness on givid|r security for costs. 
Benson v. Chester, 1 Jac. 677."; 

Plaintiff examining defendant as a witness pays his 
costs. Harvey v. Tebbutt, 1 Jac. & W. 97. S. P, 
Wey mouth V, Boyer, 1 Ves. J. 417. 

}iy the order directing a party to lie examined as a 
witness, on the trial of an issue, no objection is 
waiveil, except that which arises from his being a party 
in the cause, liogerson v. Whittington, 1 Swan. 39. 
WAlVfll. 

Plaintiff having put in an examination Vepnrtol in- 
suffMuent by master, defendant held entitled to refer- 
ence, to tax costs in respect of it. Hubbard v. Ileio^ 
litt, 2 Mad. 469. Pa. Costs. 

Order for examining a defendant by a co-defcndaiit 
on the allegation of no interest in the matter to be 
examined to ; that being the true construction of the 
general form, that he is not interested, or not in the 
matters in ciuestion in the cause ; and any objcctiuq;.to 
his evidence must be taken at the hearing. Mui4ay 
y. StrtHlu-dl, 2 V. & B. 401. Co-Dbpsndant. 

Ground of permitting defendant to be examined for 
a CO- defendant, that the plaintiff might unite distinct 
claims with the view of depriving the parties of each 
Other’s evidence. Ground of tlie pran^ce rcqniriiig, 
for the examination of a defendant by a co-defendant, 
a general allegation of no interest, or none in the mat- 
ters in question in the cause, that thougfi he may have 
no direct interest in the subject of examination, he may 
in the result have an interest in that subject, the 
effect, |)crliap$, of that examination. Id. ib, 

P'xaminatiun of defendants, executors, to interro- 
gatories cxhibiteil by the plaintiff, (a co-exeeutor), 
under a decree to account, taken by commission, and 
returned to the six clerks’ oflhre, being for the lienefit 
of all parties, the other defendants, cniditoru and lega- 
tees, entitled to the benefit of it, aud to take copies. 
Dyott V, Anderlon, 3 V. Ac B. 176. ‘ Pn.Corixs. 

An issue directed, liberty for each party to examine 
the other refused, without consent, itou'ard v. Brailh~ 
wttite, 1 V. & B. 374. Issuk at La'iv. 

Onler to examine a party, saving exceptions, of 
course, on the suggestion of no interest, itefused where 
an interest appear^. Anon. 18 Ves. 517. Witness, 
Comi»etknc:y ok. 

The depositions of a defendant, where there was no ^ 
scuvicc of the order for leave to examine him, cannot 
be read, as it was a surprise on the oUicr parties. 
Muloany v. DiUon, 1 Ball & B. 413. 

Order by one defendant to examine another not of 
course after, as before a decree. In a special case, to 
ascertain who actually received mon^, all Uie trustees 
having signed the receipt, the court roms^ to discharge 
the order made two years before, blit required the * 
examination without delay. Franldim V. Colquhoun, 
16 Ves. 218. Partv Deft. 

Order on motion of defendant, ’llirwl^minatioii oi 
plaintiff, savihg just exceptions, Mi'plmntiff consent- 
ing tp be examined. Wather v. Wingfield, T5 Ves* 
178. . 

The examination of an exoratev under the usual 
decree for an account, ought to contain au inteirroga- 
toiy jphether ho is indebted to testator, the debt 
from' himself boing^ assets ; lll)er& w^^Aerefore, 
given, upon the suggestion ^f co^^fwvidaTiiijs le^tees, 
witliout affidavit,.. to^exhibit/|^-'iute'rt0^toiy, for 
tm puroDse, notui?go iuto^^ail^Omuni Which roust s 
be for m'^jcbt'df $sti^t btlL Simmons v. 
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ridge, 13 Yes. 262, 

Execvt^. 

WheriFieave is riven to stnke iw a ^ , 

Mme as next fi|M* bis eyideitol/ bebig necessaiy, it 
is on the terms 'tSSlle give secnnty for the costs in^ 
ettmd in his time. v. Campieti, 12 Ves. 4d3.* 
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Upon a motion /or commission to take defen- 
danvs examioation, the time is left to the master ; not 
limited by the order, llairby v. Emmet, 5 Ves. 683. 

An order to examine a defendant as a witness, 
saving just exceptions, is a motion of codrse, and 
although sucli orders are usually drawn up on a sug- 
gestion that the party had no interest, yet that is not 
essential to obtaining tlie order ; the (picstion how far 
the party was a competent witness must be raised at 
tbeneanngi^and when the deposition is offered to be 
read in evidence. I^ce v. Atkiusou, 2 Cox, 413. 
Fraftklyn v. Cofguhoun, 16 Ves. 218. Murray v. 
Shndtvkl, 2 V. & 11. 401. P. 

The original bill was filed by three partners, who 
afterwards ^amc bankrupt ; the assignees, under 
the commission, being desirous of examining one of 
the bankrupts as a witness, it was ordered, that they 
should be dt liberty to amend the lull by striking out 
the name of the bankrupts as a plaintiff, an<l thru to 
examine him as a witness. Firer v. Aikinsoty 2 ( | 
393. Amendment ; Hankbupt. • 

Plaintiff may examine defendant as a witness, 
saving just exceptions, but then plaintiff should not 
reply to his answer, or having rctilicd to it, the re- 
plication may, on motion, be amended, by striking 
out such deieidlant’s name. Hardcastle v. Sfuiflo, 

2 Fowl. 100 . 

Put in Crookhttll v. Smith, id. 101 ., a defendant 
was ordered to lie examined ns a witness to prove the 
execution of deeds, after his answer had been replied 
to, where he was an executor only, and not a defen- 
dant in his own right. 

Defendant examined ns a witness ; bill dismissed 
as to him with costs. Weymouth v. Boyer, 1 Ves. J. 
417. Pabty 1)f.fi4Ndant ; Costs. 

Kvidence of a plaintiff being nccossary, and de- 
fendant refusing to consent to liis exaniiuntion, the 
bill on niotioii amended by making him a defciuiant, 
and replication withdrawn on terms of costs, amend- 
ing defendant’s copy, and requiring no further answer. 
Molteiix Vm Mackrelh, id. 142. Pu. Paifiy Pt.ain- 
TIFF ; Pr. Am£ND|I£NT. 

Plaintiff, by examining defendant as a witness, 
precludes himself from obtaining any redief by dcciro 
against him ; and if, from the nature of the case, that 
A^ef'indant would bd 7 >r}i/uiW/i/ liable to plaintiff, and 
’anotlier defendant only in a secondary degree, the 

S laintiff has lost his remedy altogether. Thompsim v. 
larrison, 1 Cox, 344. I’iun. & Suiikty. 

^ Though defendant cannot in general examine plain- 
tiff as a witne», liccausc it is contrary to rule, and 
because if he^were an immaterial plaiiiliff, he might 
demur; yet in' this case, defendant having sworn 

I ilaintiif to be n material witness, court gave him 
eave to examhie him. Troughton v. Oeilcy, Dick. 
-3§3. But in Hewettepn v. Tookey, id. 799., court re- 
probated this contrary to all nil 9 and prin- 

ciple. 

But defendant may examine a co-plaintiff by con- 
sent of plaintiff. WhaUly v. Smith, id. 650. 

A plaintiff aftetwi&TW becoming bankrupt, though 
he had obtained his' certificate and given a release, 
and the continued by his assignees, was^^ 
allowed to w examined ^as a witness, Wause beii^ 

, still a plainljK he wait Uable.' to co^ts. Hem^tm v., 

Ttfo/tey, id. 7®, ' .. J 

'Defendant cannot He examioied a(|jw hjs^aiufiMr^is ! 

■“Mieetto. Winterj^Kent,'id.p^, -| 



Atfds^-plainiW' 
thej:ourf 
Ajftniter. v.- 

tei^Lo 9 j[ies, ifa t^^*'master*jl^ office,* 
ordcr, the master heifiA 4 ^e proper 
erase of a witness it is diffisrent ^ for under afN^ommiar 
sion to examine, there must -be a ifew %rdor for now ^ 
interrogatories. Cowslade a, C^iisl^ 2 Yei.270. 

’I'he depositions of one^defendjw bai^ot ^ad 
on behalf of anotlier, where th 04 wAO|||l^ all con- 
cerned in interest, or a decree c^^ib made .a|ai 9 Bt 
them ; though th equity a plainGff or € 0 -d(| 6 ndant 
may examine a defendant, yet it is on a sugs^tion ^ 
that the party is not interested, and saving^all jUSt me* 
eeptions from the nature of tlie suit, or in^cdse 
evidence materially affecting him. DumiA v,:FWsr, 
id. 219. 

Defctidanl’s examination insufficient; pfidotiffidiod , 
suit revived ; master ordered to tax costs of Insufficieiit 
examination. Lynev. Ably, DicV. 'MS. 

Party, in his examination, may charge and .diar? 
charge himself in the same scntencc^Jnituotin dif- 
ferenf Kcntpi.ces. Kirkpatvirk v. Love, AmM. 58fe 

^'ou may read the deposition fif one defendant ^ot - 
only fur another, but for tho philntilT likewise.' Yct' 
if such defendant who is offered in evidence' fps 
another defonduiit, may not necessarily, but by poi^' 
sibility only, bo liable to costs, it is always a reason./ 
for refusing bis evidence. Barret v. Gitre, 3 AlUct^ 
401. 

Plaintiff is entitled to the evidence of any of.thp.. 
defendants ; but then there must be a suggestion fti- 
the order, that such dtdendant is not interested in the 
event of the cause. Meadbitry v. Imhtll, 9 lVj^.433« 

There was a charge in a bill against several defc^-'' 
dants, one of whom plaintiff wished to examine ar a 
witness against the otiicr. Hoth of the defendants.^ 
had put in their aaswefi^and plaintiff did not reply 
one, but left the chti^ as to hiin standing, mjhe 
bill. Per cur. If his^te comes outto be true, I|^ is 
entitled to a decree against liutli, add a contribution , 
so that they arc both interested in tlic event, upd 
plainlifl' cannot be entitled io either of the evidence.- 
lie ought to have moved to amend, and struck out 
the charge against the defendant he would exsmino/’' 
and tlicu he might have been admitted ; as it is, he / 
cannot. S. C. 

The rule is the same in equity as at law; t||||t if 
aiming several defendants there be one against whom 
plaintiff cannot give any material evidence, he may ^ 
he examined as a witness for a co-dciendant. PUl- i 
dock V. Broicn, 3 P. W . 287. ^ 

Motion on behalf of plaintiff for leave to examined 
a co-plaintiff, as a witness to prove a will, refu.sed. 
fluugate V. PothergiU, 2 Fowl. 125. 

A defendant having been examined under the usual 
order as a witness, plaintiff may liavO.,ft^eeroe against 
him udibi other matters to which hIVwas not cx- 
amineii. Nightingale v. Utuld, Anihl. 51^. S. C« 
Mos. 229. Pn. Party Dki enoant. 

It is irregular to order a plaintiff to be examiued j 
de bene esse, saving just exceptions ; fl^pugli j^ucIil^ ^ 
order to examine defendant may be ma^ , £^m9||p - 
CoiTf.y, . 1P.W.596.. .. : 

A party whilst disinterested, was, aaumined., as a 
witness; afterwards he bi^ame interested, ypt his de- 
positiom^^U be read. Crofs v. Tracey, 1 P. W. 
287 . 699««' J>rtiry «v. Drury, Toth. 146. 

■SotJip® lUon of iwitqeis rojeetpd at the hearing 
on the gmnd of inM^ip, ^ut ^ftonj^rds obtaining a 
rel^a^ay be read. Call(n^i,:ifjunce, Free. Chai^^ 
‘ileaSr.' * A 


___ ^SmaSk.' 
T4jB Ififeiwl 
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becauiM if tt^e caiise miscarries, he will be liable to 
costs, and therefore heis-swearini; to exempt himself, 
and it is his. own choice that he is a plaimifT; but a 
d^endant is forced into the cause ; and then-fore any 
d^endantS'^to a suit may Ikj examined as witnesses, 
saving' just exceptions to their credit, &c. Dirt, in 
Cmeif V, lirMch/ii’Idt I’loc. Chan. 411. fjilb. Od. 

’ And on the same prim iplc a proclicin ami may be 
examined. Hird v. (>»<•#*#», :\Tos. 312. 

If a man unnecessarily make any one a dcfcudanl, 
he thereby cuts himself olT from the benefit of his evi- 
. denre, for it is hid own fault. I$ut where several arc 
m-ide defendants, it will not hinder any one of the 
derendants from the benefit of the evidence of any others 
that are made so. Indeed, in case of trustees, it is 
necessniy that they be made defendants, and therefore 
there the plainlilf may have the benefit of their evi- 
dence. V. Albert^ 10 Mod. 19. 

And the rule extends to any person made defen- 
dant for form sake, as well as to a mere trustee. 
Man V. Ward, 2 Atk. 228, 

Although it is an order of course tlrat defendant 
may bo examined de bene esse, saving just exceptions, 
yef when on the hearinif it appears tliat the defen- 
dants who liad been cxainiiied were parties inte.ested, 
it is proper M shew cause against such an order before 
the witnesses be examined. Cl/mer v. I'tndfour, 
1 Vei n. 451. 

If fl4fe be named a defi ndant, who is proper to be 
a witness, plaintilf niu.st bo ordered to strilvn out his 
name Wore answer ; but alter answer be inuv, by 
order» examine liiin as a witness, though his name he 
'not struck out of the bili, if lie !k; otherwise emn- 
peteut, us if ho disclaitn, or have no iriteiost, or oidy 
as a trustee. Ai/on. 2 Cli. Ca. 214. 

' . Plaintiff ordered tt» bo r xisinined, or pnrtfss to be 
bad against bim. Ytnkw Hut. Inn, Toth. ilo. IMalii- 
tilf to lie examined on intein*iratoiies. f.uudrri v. 
Lumhrrt, id. 145. heuf v» lindunu, id. I4(). Bris- 
tol Ahiijor V. W’liits-'n, ill. 

Plaintiff's own proof of detendant’s contempt al- 
lowed. Xtirse V. llulllm, 2 Freuin. 132. 3 Rep. 
Chan. 39. 

Defendants oidered to be e\aiiiiiu-«l fiir discovery 
of a deed, •ir a c tpy ihs -ivu!'. StiU'i-fk v, (hfrnrii!, 
3 Hep. (Mill!!. 8'L I )t-fi>i<dant ordried to be ex- 
amined on iiitern.gaO'iiD.i at the hnilng. (iiruuit v. 
Petttff Totli. 71. lirud.diu'r \. Jirmldiiir, Id. S. I*.* 

Defendant is not to be cxainincd, except it be in 
some very special cases. Iw cxp.e.s ordti of coiiil, to 
sift out some fraud or piac ici pi.-guaiiUy a]»pi!uii!ig 
to the court or othciwiM;, on plaintitf’s olfor lobe 
concluded by “ih^ answer of (U*iendaat, witlirait any 
lilierty to disprove such answer, or to impracli him 
after of penury. Ld. Ihcuu's Ord., Reame’s Ord. 
(!h. 31. The trial of the tiulli of the inaltcr resting 
altogether in defendant’s declaiution, ordcii'd that he 
be examined;^ interrogatories ti be ininhstcred by 
phiutiff; aDd-if on his examination the mtttcr fall 
not out for plaintiff, then plainlilf to pay defendant's 
costs, and the cause to be dismissed Fn field v. iry- 
more. Clary, 64. 

Defendant examined as a witness, wlierc defendant 
only witness, and if no cause for plaintilf, latter pays 
costs. S.C. Jd.45. 

Defendant, not principal, before examined in 
another suit on plaintifT s side, may be examined as 
^ witness in cause. Cose of Kingston upon. ./I'hames, 
Cary. 21. 41. ^ . 

Defendant was examined on interro^tM^, and 
his,^f. Uri V. Band, 
'* “’>• pefendant on a hearing, when plujatitf’.s 
%rool8 served not, appointed to |hs examineiFf^' BeU 
lamjf v.^ luidclifl, uf, 'y 


XXXVIII.; of defendant, ^c. 

(|l) J^mdant «i> interr/'giibiria. 

' See ako ante, mhdiv, (;) }■■■ . 

Third answer reported insuflfici^f ; defendant sliall 
"ha examined on interrogatories, apd shall stand com- 
mitted till perfect aiiswitr made. 10 Gen. Older, 

3d April, 1828. 

The plaintilf has no right to notice of the defend- 
ant's C'xnininatioii. b'urqithnr^m v. Balfour, I Turn. 

&. 11. 203. Pii. Ximi r.. 

After a fouith answer leported insufficient, it is 
a inotion of coiirsi*, that the defendant shall he exa- 
mined upon interrogatories, and stand Committed. 
The interrogatories aie to be settled by the master, 

.and must go diiccily to the points to which the ex- • 
captions arc sustaiiuxl. The defendant, instead of 
pulling in n written e.xamin'ition to the interrogatories, 
is to Ixi iixanii::ed persunally upon them by the master. 

Id. 184. l*n. Jnsi'fi ini.NCY ok Fourth Answkii. 

.Mode of conducting the personal examination of a 
(bjfiuul-ant upon iiitoi rogatories after a fouiifi insuf- 
lificnt answer, fd. 200. 

.*se!nble, the pntper mode of tliscassin^ the insuffi- 
ciency of the defeiulaiit's e.v.iniination is, U|.ion the 
old exceptions, with respect to any of the original iii- 
terrogaloi^'s in the bill remaining unanswered, and 
upon ne.w exc'eptioiis, with lespect to any now 
questions which the master may have introduced in 
settling the inleriogatorics. 'I'lie insulficiency of the 
examination, howcve.r, was in this case permitted to 
be shewn as cause against the defendant’s discharge. 

Id. 203. 

An examination may be (|iiitc sufficient, though it 
is untrue, and ineonsistont wiili what has been sworn 
bv the defendant in Ids answers. The principle of the 
court is, that the plaintilf must be satisfied with what 
the cunseieiice of the defendants allows him to swear. 

Id. 204. 

The object ol the. court, in diiccting the defendant 
to bo examined upmi the intmiogatories, is, that upon 
that oxaininatiou, he sliall not bo liberated out of 
cusUnIy till ho has given a sufficient answer, not 
only to the questions contained in the bill, to whicli 
he has not before answered, but to every «jiicstion 
which the master thinks may fairly arise out of the 
inatlcr which may tie contnined in the answers to 
tiiose (pieslions, without putting the plaintiff to the 
trouble of amending his bill. Id. 202. 

On plea iouud faUe, plaintiff is entitled to decree, 
and, if discovery is iiecessary, to examine defendant 
on inicrro^atoiies. II end v, Strickland, 2 V. in IS. 
158. Pii. 1 'ai.si: Pi K.v. 

Defendant, after examinulion before master on ac^'*. 
count, may be re-examined on new interrogatories 
without order. Cornish v. Artoii, Dick. l49. 

Notice niu.'tt be given befuic you can mox'c to add 
new iriiei toga lories for llie cxaniiiiation of a defend-, 
ant; on the ex a mi nations before jiut in, being reported 
insulKcient, sueli an order obtained on a motion of 
<oijrse is ineguiar, and will be discharged. Anon. 

3 Atk. 511. J»». Norici. 

After the defendant has been examined on inter- 
rogatories, and publication pasaet^l^ plainlitf ought 
not to have a conirni.ssion to emilne witnesses, in 
order to falsify the defendant’s examination, this 
tending to niiilii])1y caii.scs, and mak^ them endless. 
Smit/i V. Turner, 3 ]\ W. 413. Pit. Coumission to 
Examink; Pn. Piihmc.vtion. 

Application that plaintiff be .examined as witness, 
fefii'sed. Ly. Kilmurrif y> Crew, Dick. $0. 

After a decree agamU a^ corporatioi^'ior a sum of 
money, and distringas issued oi^- against them, couit 
refused to give any timeror to let them be ex- 
sminivl on inteili^gatories, otherwise, if it was a dis- 
tringas,;, on ihesnc process. Harvey v. K, /. Cmup:;*}^ 
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S Vern. 395. Pro. Ch. 129. S.^. Corporation; 

pH. Dishing AS. ^ ^ 

* If oixfrbe takoD upon an attaQhih^nty either in pro- 
cess,^ or in ezeej^^n aftei[; a deeiee, yet in ' both cases, 
on his appearing -^before the register, he is to be dis- 
charged, and to fpiswer the interrogatories at larg#, 
not in custody ; ahd if he be continued in custody, 
tlie court on motion, and appearing before tlie register, 
Vfill discharge him. t Vanbji v, Lau'sotit Prcc. Chan. 
110. Ph* Attach MKNT, Dischargk from. 

Upon a decree for payment of money after a writ 
of execution, and an attachment icturned, court re- 
fuses to give leave to defendant to be examined, un- 
less he gives security to abide the decree. Jfnppr v. 
Roper, 2Vern. 91. P«. Contempt ; Pr. Dicree. 

Where a man is to perfect Ids answer upon inter- 
rogatories, or to be examined in four days, or stand 
committed ; yet, if the party be in the country, he 
shall have a commission to take his examination. 

1 Vern. 187. Pit. Cr>NTEMi*T. 

Defendant examined where be is the only cviclcnce, 
and if no cause for plaintiff, plaintiff pays costs. Fij- 
Jieltt V. Ptnotie, Cary, 45. 

A defendant, upon putting in a fourth insuflicient 
answer, was ordered to be examined upon interroga- 
tories. She obtained an onler on motion, th*;t one 
of her counsel should attend in the re.-'o. or 
where she was examined, to advice hei in ; y matters 
of law that she might need, n..<l that her counsel 
should see the inlerrogntories. but not have a copy. 
Goirer v. Ballin"Uiss, 1 C. C. 66. ^ 

After plea «»vcrrulcd, the pbintiff put in three in- 
sufficient answers ; the court did not think tit to com- 
mit him to be examined upon intcrrogatorie.s, as*if he 
had put in four insutficient answers, ('ollivorthp y. 
MvlUnh, 1 C. C. 279. liawliim v. Croke, JMos. 384. 

After a decree enrolled, in which was no onler to 
examine the defendant ujion interrogatories, tlic court 
would not order him to he examined to the discovery 
of deeds. Mackloio v. IVilmol, 2C. H-. 18. 

A plea and three insufficient answers, defendant is 
not to he examined on interrogatories. Coltworlhy v. 
Memsh,lC.C. 279. 


(/) Commission to examine. 

Sec also ante, II , (0* — I’ u. Costs, 10. (.fO* 

(1) Cenetal orders. 

( 2 ) Fdf'ectof,^. 

(3) lilien and how granted and obtained. 

(4) Second e^mission. 

(5) How discharged or abated. 

(6) Execution of, and of the commissioners iheiclo. 

(7) Heiam of. 

(8) When lost. 

( 1 ) General orders. 

Shall be super inter inclusis, Beame’s Ord. 30. 
How to be .returned. Id. 

When a neW^jgppimissiun shall or not be granted, 
and upon what sms. Id, 30. 31. 72. 192. 

Not dischaiged on petition. Id. 36. 

Exception.^ Id. 36. 

Anciently issuM but for age, remote distance, &c. 
Id. 58.* 

Not to be executed in or near London. Id. 60. 

If commission be pot e.xecuted -Ihrougli defflittbof 
party havi^ carriage 6f it) he is to-pay costs of the 
other sidei^/d. 72. 191.*. ' ' ^ 

And to renew commission at his own expense* Id. 
172. 192. ' : ' 

If commission be executed by one party pnty, ^and 


the eiher piuyeth iiew commistiob,' thh latter party 
shall pay costs tif IxMh^ sidslI'Qi^oh. 192. 

Unless the other examine any o^er ulitoeBB of his 
^ own. Id. 72; 192. r. 

Party renewing commisshm to examine all wit- 
nesses thereon. Id. IQ. 193. * 

(Commissioners’ names shall be inserted in a book. 
Id. 112. 

Not to lie executed in London,- or witbip.ten miles 
thereof, without onler on affidavit. * Idi 19^. 

Depositions otherwise to be s^ppi;p|sed^j|,nd parties 
punished. Id, 194. • . ’ *■ 

Not to be returned to masters. * id, 218. ■ 

The oath to bo taken by commissioners beihre they 
act. Id. 328. ‘ 

The oath to be taken by tlieir clerks before iJiey apt. 
jd.328. 

Such oaths to be annexed to the commission^ 
328.329. 

The commissioners arc to administer .the oatA <to 
each other, and to their clerks. Jd^329. , ’ 

A certain clause to be contained in all commis- 
sions. Id. 330. 

(.Commissioners or clerks violating order of 9th Feb. 
to be punished. Id. 330. 

(2) Effect of. 

Costs of discovery refused ; a commission havmg 
gone out, and defendant taking the benefit of it, can- 
not have all the costs. Xohle v. Garland, 19 Ves. 
376. S. (C. Coop. 222. Pu. Costs; Pr. Disc'ov. 

Where the party ap{ilying for a commission to exa- 
mine witnesses, appears, from the nature uf his case, 
to he entitled to it, the gi anting an injunction in tlio 
niean time is no more than a necessary consequence 
of tiiat right. Kicol v. lereUt, 4 Bro. P.C. 416, 
Injl’nc. to stay Piiocs. 

(3) When and how granted and obtained. 

Where, in case of Kbel, the party injured, instead ^ 
of proceeding by inefidtihent, brings an action for da- ' 
mages, and the defendant pleaded, in justification, 
the tiuth of the matters, and filed a bill for a con^iik- 
sion to examine witnesses aiuoad for discovery/ Und 
for an injunction, iSce. ; held, on demurrer, that thO 
fact of tlie libel being an indictable otfbnce, would 
not repel the right to the common defeiices in civil^ 
actions, ami that the defendant was entitled to the or-" 
\iinaiy means of proving the truth of his pleas.: but 
such bill must show the materiality of the evide&ce to 
supiKut his case at law, and the bill ought therefore 
to show what arc the pleas, or refer to them so as to 
make them pait of the bill ; and it is not ncQessaiy to 
allege that the witnesses w'ere residing in Kngland at 
the time of the pub1i.shing of the libel. Maeanly 
Shiickell, 1 Bli. N. S. 96. Junisnic. in Criminal 
Matters. 

A plainliA' is entitled to move for a commission to 
examine witnesses abroad as soon the defendant 
has obtained an order fur time, though he has neither 
filed bis answer, nor is in contempt. Mtndisabal v, 
Machado, 2 Buss. .540, Pn. Time w Answer. 

The original bill being for an account, and an in^ifr 
junction to restrain an action, and^ the injunction 
being dissolved on the merits nearly ten y0ar8^i^|ter 
the bill was filed, the nluijitiff filed a snpplemdntal 
bill for a discovery, and coiQmi.ssioii to examine wit- 
nesses in aid of his defence to an action substantially 
the same.* motion for the commission refused, with . 
costs, - dl^ , the ground of delay. Todd v. Aylwin,^ 
X Sim/2T1; Lacuss. 

It is of Qourw ev a plaintifir, even after the pe- 
remptory order* to speed his efeuse, should have 
orde^- for a commission .to ^examine witnesses, wi^ 
liberty ^16 execute the same in term time. Field v. 

^ ■-/ V 2 
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SowU,i, I Russ. 82. pR. OnPER to speed Cause ; 
Pk. M6TIOK OK Course. 2 

A comn^ttsion to examine witnesses abroad refusinl, 
on the grou^ of tlio delay of the party who made the 
application. Hart v. Strmi};, 2 lluss, 569. iiAoiiKs. 

Qnare, whether the court will jjrant a comiuission 
to examine witnesses abroad in aid *)f the defence to 
an action at law, where it will not stay the trial of the 
action till the return of the commission. /<Z. ih. 

Discretionary exercise of the jurisdiction of the 
court as to granting commissions to examine witnesses 
abroad. Loinfada v. Teniplfr^ 2 Huss. 561. 

' Tt is alw'ays a {question of circumstances wlicthcr, 
on granting commission abroad, the party obtaining 
it shall be mjuired to bring the whole or any part of 
the money alleged to be due into court. Miin ijatt v. 
A'«//rc, 1 M'Clel. ft V. 101. S. 1*. Jacksou v. Strong, 
13 Price, 309. Paysit. in-io ('ottiit. 

Commission to examine in West Indies, on bill 
filed for discoveiy, in aid of an action at law brought 
by plaintilf, and for a commission, ( not juaying rc- 
]ic0> ordered, on motion, although deteiidanrs an- 
swer had not come in, time for auswoiing ha\ii'g 
expired. JJHil-ersini v. Camhr'nlge, 13 Price, JJtO. 
Pn.ANswru; I’u. iMr.iKJ.v. 

A comu'.issioii to c.wiuiino aluoaci was gr.iMted be- 
fore action was at issue, on motion k<i' tiiat puijiosc, 
(and for reviving an injunction ilissolvcd as of eoune 
by order for enlarging tin.e to sinuv cau^'O against 
disseilulioii of iniimction being diseliareed i, geuerally, 
on part of plaintilf llec(s^aly to his defence at law, 
wiiiK'sscs residing at four difleient [jlaces in the West 
Indius, although liis nnld.ivit only inL-ntioutd two per- 
sons, both of whom jc-idc I at S, in the West Indies ; 
if it appeared, by ;\n->v.<'r, that transaetions look place 
in the West indios :.,rnciallv. Jackson v. Sliotig, 
13 ly.cft, 30.0. 

Bill for commission to evaminc abroad must allege 
that aethin ha.s bci’ii lui-u-dit. J/igc/Z v. Aa:idl, 1 S. 
ix.S.83. Him,. ' 

Inlher pnrU a’ lau- i . cniUled to assistance of eourt 
of equity to ebtain l ommissioii to examine abroad. 
Dcfendjinl retiiirjg fr.jui jurisdsetion, service of snb- 
peuna to aj'pcar to hiii foi c<iniini>sion, on his attor- 
ney at law, ordf'v ! -...id sf;rvi.'*e. Dnis v. TaraUnll, 
6 Mad. i- r. M-.Viri-; .‘•M'lii'o N *1, hcnsmu’i v,i). 

Conmii .iion to 1 .•::i!iiii:o, A:e. diroi’tcd to Hencii'ilcn 
in India, 13 (i. 3. <% (J3. s. 4-1. 

hilskclt V. 'hi'SClf, id. 2 til. llA.iT l.NOllS. 

Plainti/r on bill of di'icovery in aid of dcrcnce to 
action against him at law, may h.a\c, on motion at 
sittings after term, a ecmijiission to examine abroail, 
on payment of coii>i(1<*-. ab!c part at least of plaintiff 
at law‘s demand into court., where cau-se at law is at 
issue, and was enterc»l for trial, tin* term liefoie the 
term immediately jncccding the sittings, and a irase 
of defence has been stated by bill ; altlsougli the affi- 
davit on vvliieb it has been moved, is in the common 


form ; the delay in st.iviiig the trial not. bcirg a sul 
fiei( nt ground m. opposition to such an npplicatio!: 
F.ljtini V. ]*rincr, B Pri. 290. Pa vmt. in io Coviit. 

Commission to CAaniiiio abroad, is nut incident: 
to discovery, therefore it docs not follow that wdici 
court refusejs discovery, it 'vill lefn.sc cotmnissior 
ihoqta V, Mucaidejf, 5 iMad. 219. Pi.. Di.-'i 'Ivkuy, 
Com mission to examine abroad, is so far in natu; 
of proceeding at law, tliat application for it is staye 
!»>• iniunc'.ioii l») stay |iioceediiig at law. Movaes i 
Vorrieji, 4 Mad. 362. Pit. I.s.icnc JioN TO sta 
noci-EhiNc, ,yr Law', Kfij-xt or. 

On bill for di.,covery, you cannot move be(m ar 
swer, or unless defendant is in contempt,' con 
mission abroad. King v. AUe^^ 4 Mad: 247. Pi 
^Answer. 

On a bill, for .lisoovory, and a coir.i.:isgion Id «xi 
mine )»fitn«s«.s abroad, m aid of tl,o dtfrnec tu a 


action, the plalntifT having obtained the common irt* 
junction for waht of an answer, was hold entitled to a 
commission, and to extend the injunction to stay • 
trial. Pmedi^n v. Hotige, 2 Swan. .258. Pn- In- 

JONC. EXTENDED TO STAY TeIAT.. ' ' 

Defendant, ^nder circumstances allowed after eu- 
minatinn, but befora publication, Co have commission 
to examine witnesses, as to whether witness for plain- 
(ifT who was examined, was not interested in suit. 
Vaughan v. Worrall, 2 Mad. 322. Pn. Evidence ; 
Witnesses, Comketency ok. 

Commission Ui examine witnesses abroad, will be 
granted under circumstances, on coming in of imswer, 
although not prayed by original bill, and the injunc- 
tion granted will be in nicaiitimc continued. A'en- 
siiigton V. U'hile, 3 Pri. 164. 

(anninission to examine abroad l>efore . time for 
;inR\verin!r expired, refused. Chemmant v. De la CouVp 
I :\Tad. 20a. 

C’ommission granted to examine witnesses abroad, 
before answer, tlic object of the suit being merely to 
obtain evidence for an action. Nohle v. GarUtml, 
19 Vcs. 372. S. r. Coop. 222. 

It is piacticc of the court of exchequer, not to 
grant a connnission to examine witnesses abroad, 
until after answer, as in the case of policies of in- 
surance ; t^e bill praying e(|uii:ible relief, vis. to de- 
liver op for fraud, v\c., thongdi not going beyond the 
motion to dissolve the injunction, as an action will try 
the iinestion. /'/. 375. 

Commission to examine aliruad, granted to defend- 
ant who had cross-examined, but not examined in 
chief under (‘ommission sue«l out by plaintiff. Sheward 
V. 2V. B. 116. 

Onler for a commission to examine wilncssrs 
aluoad, returnable without delay, pending an injunc- 
tion against an action, without paying the money 
into court. Cook v. Donovan, 3 V. &B.76. P«. 
Injun trniN j I'n. Paymt. inio Couut. 

Where a ve.ssol has been seized by the officers of 
the customs, on chaigcs of offences against other acts 
of parliaiuent ti:an that usually called the Navigation 
Act ; if, on the trial lif the information filed thereon, 
the fjnestion bo liU Iy to turn on tlio fact of the ship 
belonging to a fiTcign subject, the court will, on 
inrtion, \ .\ bill Ir.ivi.'g l>ccn tiled against tbeattorney- 
',cncial foi that puipo.-'O,) grant tin* defendant a com- 
ini.'Nii'n to examine persons residing abroad, and 
make it part (4' the older, lliat their depositions shall 

reixuvcil in evi^lence on the trial, Laragoity v. 
An. 21*ri. 172. 

Ouler made after publication, for lilierty to take 
nut a commission, and examine witnes.ses by general 
intcrrcg.'ilorv, as to credit of witness who had been 
cioss-c.xamined, and as to sncli particular facts only 
‘AH arc not matciial to what is in issue in the cause. 
Wo'd V. Ilaihtirlon, 9 Vcs. 145. l’n. Publication. 

(^fiitmi.'.sion granted to examine witnesses in an 
enemy’s country. Cahill v. Sin-jtheyd, 12 Ves. 335. 

'I'n obtain a coinmissioii to examine abroad, it is 
not necessary to state the points to which it is in- 
tended to examine, or tlic names of the witnesses. 
Roagnannt v. Roifal Exchange Comp. 7 VoS. 304. 

in aid of d(4eiice at law, coujTt will not grant 
commission to examine abroad, unless on good ground 
.'<hf}wn, altlmugh no injunction moved for. Shiddta 
V. Baring, 3 Ansi. 880. 

Oil bill for discoveiy by plainUff at law, in a^ of 
action, motion for commission abroad is not of course. 
Anon. 1 Anst. 201. Pn. Motion .ov Course. 

A commission for the examinatibn of witnesses, to 
falsify an examination of a party befbi^ a master, 
cannot be had widiont the usual certifii^ from tho 
master, of the necessity of such a commission. Jl«ar- 
nvf t V. Berkeley, 2 Cox. 108. Pn. Master's Cer- 
tificate. 
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In an application for a commission to examine 
evidence to show tliat the legacies givpn in two codt- 
eils were both intended for the legat^^^the legatee 
ought to swear , ajhe believes that to htiVe. been the 
intention. Cadti v. Conte, 1 Bro, C. C. 448. Le- 
OACY Aor:tJMU].ATiVE ; Kvioi-nck. ^ 

Under what ciicumstauces a conimssion to exa« 
mine witnesses abroad^ and an injunction to restrain 
proceeding^ at law, in the meantime, ought not to be 
l^anted. Cnfaimml v. Vereht, 4 Bro. P. C.407. Pit. 
Injunc. to stav PnorKEDiNr.a. 

A commission granted to examine at Paris, as to 
the extent of jurisdiction of a particular court erected 
there, but' not as to tlic original constitution of it. 
Grace v. Ly. Stafford, 2 V'es. 556. Funiaux 
Courts, Ac. 

Motion is proper proceeding to discharge order for 
commission to examine on master's certiticale. Chaf- 
Jen V. WiU», Dick. 877. 

Commission to examine de hrne witness going 
abroad. See Dicker v, i^nrer, Dick. 112. 

Commission for examination of witnesses in the 
West Indies, and injunction to stay proceedings at 
law on a policy granted, as the vo>:igc was at and 
from Cartliagena to Porto Bello, and tlie facts must 
necessarily arise in tlie VV<.st indies. ChlUy v. Sd- 
fiyn, 2Atk. 359. Poi.icv oc Insuc . 

By the course of the court, where an oiii t must 
necessarily be directed at the lii..Hing, a cummissioii 
before the hearing shall never be grantc»l to examine 
witnesses beyond sea, when the granting such coin> 
mission will delay the directing the acrcount ; and the 
proper time to apply for such commission is after the 
account is directed. Ada7ns v. liohun, Bainaid. 270. 
271. 

After tlie defendant has been examined on interro- 
gatories, and puldieatioii passeil, tlie plaiiitKF ought 
not to have a cumniission to examine witnesses in 
order to falsify the defendant’s examination, this tend- 
ing to multiply causes, tind make tlicm endless. 
Smith V. Turner, 3P. \V. 413. Pii. PuBf-rcAiKiN j 
I’n. Rxaai. of Defeniiant or I\Tr.iuior.ATouii-s. 

After publication in tlie original (*ausc, jduintifls 
in the cross cause moved for a coiinuissiou to examine 
witnesses, which was granted, Ihougli it was uigc«l 
that it would tend to cure the defects of that evidenci: 
which had been adduced in the original suit, ScoU 
V. Allgood, (Kxch.) Prac. Keg. 87. Pu. Ciioss 
Cause. • 

Commia$ion to nyainine witnesses ab’ lad upon new 
matter, stated at the hearing, and not in • le beforo, 
granted upoQ terms of not delaying an actii.iii, diieeied 
to be triea at law. Zealand v. Ilonuman, 2 C. (\ 74. 

The course of the court is, that where an account 
must necessarily be directed at the hearing, a commis- 
sion before the hearing shall never be granted to exa- 
mine witnesses beyond sea, when the granting such 
commission will delay the directing the account, and 
the proper time to ap|>ly for such r'ommission is after 
the account is directed. Adams v. liohun, Barn. 270. 

An attachment being taken out against the defend- 
ant in Ireland, since he could not be cxauiinfd in i 
person to tha. contempt, a commission was granted 
into Ireland to examine him. Amm. Mos. 85. Pr. 
Contemi*t. . 

Commission to examine in perpet. memor, on oath. 

that witness is impotent and sick. JiagJuiuv v. , 

liobhu V. Fatter, Caiy, 35. 

Commission to examine witness, on oath of impo- 
tency to travel. Wade V. id. 40. 

CommiMuon to exainine in perpeD memor. mntod 
to examiner of court. Bdrentiue v. Harbert, id. 43. 

Commission to examine tn fietpet, menu^, grant- | 
ed. lleaiing Fisher, id. Hi)* 


(4) Second eommissioni 

If both parties join in demission, and on warning 
given, defendant brings his commissif^Ors, bat pro- 
duces no witnesses, nor ministers interrogatories, but 
after seeks a new commission, it shall not be granted : 
but iievertlielcss on some extraordinary excuse foi* 
defend ant’s default, he may have libciiy granted on 
special oriler to examine his witnesses in court on the 
former intei rogatories, giving plaintiff not'ce, that he 
may examine also, if lie will. Ld. liacons Ord. 
1618. Beame’s Ord. 31. 

When one siiie produces and ‘examines his wit? 
ncssps, and the other does not, but prays a new com- 
mission. if it be granted, he shall bear all the charges 
of the renewed commission, both in court and in the 
country, for the charge and entertainment of the com- 
inissloners on both sides : ami tlie other side shaji be 
permitted to cross-examine the witnesses prodneed by 
liiiii liiat renewed the coinmissioii ; but it he .will 'ex- 
amine any other witnesses of liis own, he should ‘I^ar 
Jiis own part of the charge. Ld, Clarendon's Ord» 
1661. Bcaine’s Ord. 198. Ld, Coventrj^s Ord, 
id. 72. 2 Powl. 69. S. P. 

idc at whose instance a commission to examine, 
aftci a firmer commission executed mid leturncd. is 
once renewed, and iuj by wliosc default a formewsoni- 
mission was not executed, and tiicreuj'on it is rc- 
iicwcmI, ^llall, at liis rieiil, examine all his witnesses 
by that ronevvcvl conimisj-ion, or es-imine tiiem in 
conil, by tlio end of the tctiii wla o.i i the renewed 
commission Is i(‘t*ir!iai)l(*. l.il. C!ui ndotds Onl, id. 
198. l.d. (’[.»■(';?/ n/’ji Ord, id. 73. (hd, K.itli. (.23.) 
2 Fowl, 69. S. P. 

Whore a ])lv'JnlIir has executed a commission, the 
couit will not grant a new one witliout affidavit, and 
a motion in court. Old. Cdi. lid. 27lh Nov. 1701. 
U’K. clfo's Fd. 21. 

^VI:CIe witness has demurred tj interrogatory as 
tending to subject him to a penalty, and demurrer is 
ovcrnih-d as too general ; it wi^s ordijrcd without costs, 
and that new commission should issue, plaintiff umlcr- 
lakiiig by intei rogatories, toip.akcno um: of the answer 
for the purj»i>sc of enforcing such penalties. JackeoH 
V. I "i'. ^ .1. 36. W.M\ I II OF Pj’N.il.TIl'.S ; 

Pi.. Imi kiiou. io KXA.n. Witxe..‘S. 

C.'ouimis>uui to ovamine witnesses alnoad executed 
and returned ; the deil-iulant, who had not iulerroga- 
torics prepared, not having had iiie nppoituiiity of 
cniNS-cxaniining, a new comniijisimi graulcil for that 
purpose ; the defendant to state whom he wishes and 
undertakes to cross-examine ; but the plaintiff’s depo- 
sitions not suppressed. (\iniphdL wScougall, 19 Vcs. 
552, Pu. C’H(.S*i-K\AMl VAI ION. 

Publication e a larged, and new' commission to ex- 
amine defendant’s witnesses, issued on atiiduvit of 
igi.orauce of contents of former depositions. Dingle 
V. Iloire, Wightw. 99. Pu. Fxi.auoing Puhlica- 

TIOV. 

A second commission granted on .special circum- 
stances. TnrhoL V, , HVes, 315. 

Bill to iH*r|ieluate testimony as to modus, being 
amended by aihling an essential party, after the com- 
mission executed, but before publication, a new conir 
mission was graiilcil. liiddefordy, Purtriilge,^ Aiist. 
646. Amendment OK Bill. ’ ■? . : 

Where commissioners tfn one side do not attend, in 
order to have a new commission, the aAiduvit must 
state that the party, or his agents, have not seen, 
heard, or Ixicn informed of the depositions on the 
ottosi^. Yeast v. Harber, 2 Bro. 0. C. 1. 

The plaintiff isdbst entitled to sue out a commission 
to exannne witaeii&» and if> the defendant hath an 
opportunity to examine his witnesses, and doth not. 
he is not entitled to n new commission, but if the 
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plaintHF neglect to sue out a commission, the defendunt 
may* ^ Barntle^ v. Poumll^ Dick. 793. 3 Atk. 693. 

But whm the plaiiitifT’s commissioners closed the 
commissiijp^efore the proper time by mistake, and 
without the knowledge of the defendant or his solicitor ; 
the cdurt, after the depositions had been seen, granted 
a new commissiun, but confined the defendant to the 
proving exliibits, and examining to credit, and cross- 
examining a witness examined under the former com- 
mission, hut he was not to examine new witnesses. 
Jd. ih. 

Defendant present at execution of commission, 
thouph without interrogatories, cannot have new com- 
mission. Mineve v. Itoir, Dick. 18. Sed contra, 
Corentru v. Covettirtt, id. 25. 

A gcnenal affidavit of having material witnesses Ihj- 
yond MS, is not suflficient for a new commission, but 
the witnesam must be named in the affidavit, and the 
point mentioned to which they can materially depose. 
Anon. 1 Vem. 334. But it is sufficient to shew a 
probable cause for the granting such commission. 
Jmupy*]Juport, Bam. 192. 

New commission , witnesses not appearing on former. 
Shepherd v. Shqiherd, (’ory, 111. 

New commission to defendant ; publication stayed 
of wipiess examined in court by plaintiff. Machworth 
V. Smyejield, id. 1 12. 

Where a party hath a commissioner present at the 
examination, he shall not have another commission 
to examine as to the merits, but upon a suggestion 
that exhibits after being proved, before the commis- 
sioners, had been altered, a new commission was 
granted to examine as to that point. Richardson 
V. Lou'ther, 1 C. C. 273. 


(5) flow discharged or abated* 

After commission to examine abroad was sent, 
witness, before commission had rcaclied its destina- 
tion, returned to Kngland, and motion made to exa- 
mine him de bene esse, but refused, and held that hill 
must be amended, ylthins v. Palmer, 5 Mad. 19. 
Pn. Bill, Ahkndt. of ; Pa. Examination oe bene 

£SSE. 

A commission being granted to examine witnesses 
at Algiers, the plaintiff died, by whicli in strictness 
the suit abated, but llie witnessr^s were examined 
there before notice of plaintiff’s death ; the examina- 
tion held regular, though one of the witnesses was yet 
living. Thompson's Case, 3 1*. W. 19.5. 

Motion is proper step to «lischarge order for com- 
mission to examine on master’s cerlificate. Chaden 
V. Dick. 377. 

Feme sole sues out a comm ission to exam i ne witnesses ; 
before they are examined, she marries. 'J'heir deposi- 
tions ordered to stand. Winter v. Daneie, Toth. 99. 
Fa. Auatement. 


(6) Kxecution of, and of the eommissioners thereto. 

On a reference to two masters, to inquire into som 
regulations as to the examiners* office, they reporte 
to the following effect, and on the 22d April, 1811 
their report was confirmed : — ^’Fhat tlie business of th 
examiners* office should, as nearly as could, be e(|ua}l 
divided l)ctween the examiners, and the interrogatoi ic 
which should be first brought into the examiiien 
offi^ in every cause in which the surname of th 
plaintiff, or the plaintiff fiist namiA, should l>egi 
with any leller. from A to iv inclusive, should be di 
mtcU to be delivered to the f'.cnior examiner, and tha 
the interrogatones brought into the office In every othc 

n i ^ the junior exanfiner 
that all the witnesses on behalf of th- parties ex 
»Ung such interrogatories should be examined b 

11 SO delivered j and all mterrogatories :n the sarn 


cause for the adverse parties be delivered to the other 
cxi^ininer, and ^1 witnesses proved on their behalf 
shbuld be^x^ined by him : and that where any in- 
terrogatories on behalf of defendants., in a cause, not 
being all tiie defendants in that cause! should, in pur- 
suance of the.ijl^ve regulations, have been delivered 
to any examinllh, all interrogatories exhibited on behalf 
of any other defendants should be delivered to the 
same examiner, and he should examine the witnesses 
produced on lichalf of such defendants ; and that all 
interrogatories for the cross-examination of any wit- 
nesses should be delivered to the examiner who did not 
examine such witness in chief, and he should examine 
the said witness thereupon. But the masters 
certified that those regulations would be effectual 
only so long as the number of examinera was 
confined to two ; but that if an increase in the 
number of examiners should be found necessaiy,- 
otlier regulations would be rcipiisitc. They then cer- 
tified what in their opinion were the proper periods and 
hours at which the office should open, and what days 
and periods wero to be kept as holidays, and the 
office not to be open ; (as to which, see the order 
more fully ; also as to the fees and emoluments which 
the examiners and their clerks ought to receive, of 
wiiich they formetl a table annexed to their report) ; 
they also ccr|ificd, that it was the duty of the examiners 
to examine all witnesses in any cause, upon the inter- 
rogatories delivered to them, and of tlie copying clerks 
to make copies of the depositions, and that it was also 
the duty of all the said persons to preserve the records 
of the said office, and to do all the other business for 
which fees were allowed them in the tsible of fees so 
annexed. And it was furtiicr ordered, that if any 
examiner, or clerk to any examiner, should receive 
any fees or emoluments whatsoever from the suitors, 
not warranted by tlio said order, such examiner or 
clerk, so offending, shall be liable to be removed from 
his said office, and be incapable of ever thereafter of 
holding any office in or under this court. Bcame's 
Ord. 475. 

In speeding commissions to ctxamine witnesses, 
where the parties shall join in commission, tlie wit- 
nesses shall be examined by the commissioners alter- 
nately on the part of plaintiff or defendant, if the par- 
ties shall be respectively prepared with their witnesses 
foi examination ; but if not, the commissioners shall 
proceed with the examination of the witnesses of the 
party who shall have them ready to produce^ and be 
examined. And iu all commissions to examine, the 
sworn clerk to the commissioner shall, at the end of 
each day on which the commission shalVjte proceeded 
in, at the foot of the depositions or proceedings on each 
day, truly state in a written memorandum, signed by 
him and the commissioners who attended, the number 
of bours during which the commission had Ijeen pro- 
ceeded upon on each day ; and if the same shall fall 
short of five hours per day, it shall be discretionary in 
the master, to whom the* costs shall be referred to be 
taxeil, to deiluct from the commissioncMs’ fees such 
sums as shall ap{>ear reasonable, taking utto couside- 
ration the usual fee or compens^on for the said period 
of fuc hours by the clay. Ora. Ch, Irel. 27th Jaiu 
1815. O’Keeffe’s Kd. 115. 

Commissioners arc not to return one general depo- 
sition to several separate interrogatories, but to examine 
to and return a separate deposition to each interroga- 
tory separately. Ord. Exch, 21st April, 1788. Kirk-j 
bv s Ed. 43. 

’ JJy Old. Ch. Irel. 2()th May, 1816, no extra com- 
missioner (appointed under the 5«i Oco. 3. c. 157.) 
shall appoint any time for the examination of wit- 
nesses, or continue any .examination longer than 
within three days of , the essoign day of the term next 
ensuing such examination, unless by special order. 

The examiner is to examine deponent to the inter* 
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rogatories serial if/i, and not to permit him to read over j 
any other mterrogatories, until that in hand be fully 
finished, much less is he to suffer denonent to ti^ve 
the interrogatories and pen his own ^positions, or 
depart after hearing an interrogatoiy road over, until 
he has perfected his examination therenpto. And, 
if any witnew shall refuse so to confo^ himself, the 
examiner is thereof to give notice to ^ of the 
other side, and to proceed no furtlier in his examina- 
tion without such (rlcik’s consent nr order made in 
court to warrant his so doing. Ltl. Clarendon’s Ord, 
Ch. 1661. Beame’s Ord. 187. Commissioners to 
set down the examination of every witness at large, 
without referring the t(‘stiniony of one to another. 
Ord. Ch. Irel. 1639. O’Keeffe’s Ed. 9. 

The examiners arc themselves in person to be dili- 
gent in examination of witnesses, and not to intrust 
the same to infiTior clerks, and arc to take care to hold 
the witness to the iwint interrogated, and not to nm 
into matters not pertinent to the question. Bcame’s 
Onl. 187. 

The examiners to take care that they employ under 
them in their office, none but persons of known inte- 
grity and ability, who shall take an oath not to deliver 
or make known, directly or iiulirectly, to the adverse 
party, or any other save the deponent who comes to 
be examined in any of the interrogatories delivered to 
be examined upon, any cxnmiration by^au t..kGn or 
remaining in the examiner’s oiVe, orex iact, copy, 
or breviate thereof, before publication lie thereof 
passed, and copies thereof taken. And if any such 
<leputy, clerk or person so employed, shall he found 
faulty in the premises, he shall he cXpulsed the office, 
and the examiner who employe<l him also answerable 
to the court for such misdemeanor, and to the party 
grieved, for his costs and damages sustained thereby ; 
and such solicitor or other person who shall he dis- 
covered to have had a hand therein, shall he liable to 
such censure as the coiiit shall find just to inflict. 
Id. 189. 

No witness shall ho examined in court by the exa- 
miner, without the privity of the adverse party, or of 
his clerk, who deals for the adverse party, to whom the 
person to he examined shall he shewed, and a note of 
liis name and place of dwelling delivered in writing 
by such as shall produce him, and the examiner is to 
take care and he well satisfied that such notice he 
given, and then shall aild to the title of the witness’s 
examination the time of such notice given, and the 
name of the person to whom it is given, and by whom, 
that at the hearing of the cause tlie su'tor he not de- 
layed upon a pretence of want of notice. Id. 185. 

Order that a party detaining the exhibiis, records, 
and writin^lielonging to the examiner's office, should, 
at his penl; deliver the same to the examiner duly 
sworn iQ. Ord. Ch, 21st June, 1660. Beume’s 
Ord. 147. 

No master to receive the depositions of any wit- 
ness ready drawn ; nor any clerk to any master to 
examine any witness or witnesses that shall be lirought 
to be examined in any cause or iiiaUci that is depend- 
ing in reference lic.fore any master, hut that every 
master himself shall examine all witnesses upon every 
item* of any interrogatory or interrogatories as sliall he 
exhibited before them ; and that the depositions of 
any w itnesses wliich shall hereafter he taken contrary 
to the directions aforesaid shall he invalid, and not 
permitted to be read or made use of as evidence in any 
cause. Beanie’s (.)rd. 285. 

One of the examining clerks in an examiner’s oflicc 
suspended till further order, for entrusting one who 
was no swotn derk of such office, to transcribe ,part 
of the depositions of a witness examined hj such 
examining clerk, in a cause depending, before the 
witness had perfected his examination, or publication 
passed in the cause* Id, 271. 


No clerk of any of the masters examiners to take 
upon him, litlier by liitpself dr any person under him, 
the managing or soliciting any cause in this court ; 
and if any person so related to this CWt, or who 
shall hereafter be so related, shall he fbd^||^to offend 
against this order, they shall not be suspended, but 
for their contempt stand committed to the Fleet. 
Jd. 305. 

Where commissioners of one side certified irregula- 
rity, and both or one of the other side made affidavit, 
the court onlererl the commissioner on the other side 
to make affiJavil too ; for the court will in such case, 
onlcr v\hat is necessary for tlie disK:oveiy of the fact. 
Anon. I’rac. aim. Cur. Cane. 19. 

In all joint commissions to examine witnesses, and 
other special commissions directed by the court, the 
name of the commissioners agrce»l on shall be entered 
in a book for that, purpose, to be kept by the six clerk 
w'lio has the carriage of the cominissiaB, and 'sub- 
s<!ril>e(l unto by cacli six clerk in the causer or their 
deputies, whereby no altcrntiun may lie had of the 
commissioners’ names but by order, fieame’s Ord. 
Ch. 112. 

As to the oath of the commissioners (which they 
arc empowered to administer to each other) and of 

11.7!;^ ...Mi, f1..rl 00(1 I.. .1w. 


their clerks, vide Heame’s Ord. 328. In the Exch. 

2 Fowl. Kx. Pr. 65. In Ireland, see O’Keeffe's Ord. 

55. By this order the oaths arc directed to he annexed 
to the coniiiiission, and to he signed by the commis- 
sioners, and tlicir clerks, meiitioiiiiig the day of the 
month, year, and place, where such oaths were uikon, 
and before whom, and to be leturned so signed, with 
the dominicals, interrogatories, cnminission, and de- 
positions. By the last mentioned Ord. Ch. (irel.) 
no clcik is to act on nny commission thatsludi not be 
settled and agrecil on between the clerks concerned in 
the cause, in the same course and manner ns tho 
commissioners are si'tlled ; and if they cannot agree, 
then siu.’li cdeik shall he appointed by a master, who 
in such ajqioinlment is to consider not only tho inte- 
grity autl ability of such clerk, hut also that he is in 
iio way concerned as agent, solicitor, or any way in 
the intevest of any of the parties. O’Kcctre, 57. For 
the oath of the c*xtraordinary commissioners appointed 
under the act of 55 Geo. 3. c. 157., for examining 
witnesses, ike. vide the 6th section of the same ai't. 

Wlien the }>ait;es are at issue, each party is to name, 
such commissioner as shall be iiidiiTerciit, and not 
allied to, nor any way dependent on him that gives in„ 
the names. O’ Keefe’s Ed. 8. Commissloneis' names 
must he served ten running days before tlie motion for 
commission, expartc. /(/. 61. But six running days 
arc to be deemed sufficient. Id. 115. 

Service of commissioners’ names shall he OB the six 
clerk and solicitor of the party, at his registered lodg- 
ings ; and on the six clerks admitting such service m 
the usual way, the registrar shall enter the usual rale 
to return commissioners in four days, or in default, a 
commission to issue to such commissioners as a master 
shall appoint *, and the master may proceed on the first 
summons served, to strike such comra'issioners’ names. 
When plaintiff sliall have served commissioners’ 
names to examine, which defendant, after striking out 
two in the usual way, shall have returned, and shall 
have returned iheiewith in ilie usual way, four names 
as commissioners on his part, which he must in like 
manner serve upon plaintiif’s six clerk and solicitor at 
his registered lodgingiv plaintiff sliall at' the end of 
eiiiht running days from sucii service, return the niunes 
of the commissioners su^ry^lUy detendant, to his six 
clerk and solicitor, at liis-t^istcred lodgings, striking 
out two, and letting two to stand as commis^ners, 
and the commission to examine shall be in; the usual 
manner issued nid diiectcd tp such four commissioners, 
atd in default of plaintiff so returning the names served 
upon defendanrs part, as commissioners, the com- 
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ni|^0ii^whetli6r issued by plaintiff or defendantt shall 
ittbb to the two commissioners named iipdn plaintiff s 
port, and permitted by defendant to remain, and the 
two first ^iBinissioners named in tiic list returned by 
fiefendanjKiLnd defendant may in all the aforesaid 
cases issSe a duplicate coiiiiftission to the comniis- 
aioners named and slrin'k as hcrcin-beforc directed, 
an,^ give notice of the spei-dini^ thereof as usual. The 
^ same rules muluiis nnittimiist to apply to defendants 
entering the general rule to examine, and scrying 
commissioners* names, and proceeding to examine. 
O’Keeffe’s Ord.l 15. 

Oepositiuns taken by commission suppressed, it ap> 
pearing that the (‘vidence had l>eeu taken by the clerk 
to the commissioners, and that the effect of some of 
the depositions had been communicated to the. agent 
on the other side. Liiiiwx v. Miinnings, 2 V. J. 
483. Pit. Oei'osition's, Slimmiessat. of. 

Under sporial circumstances the court will permit a 
commissioner to be examined, even after the commis- 
sion has been opened, and the examination of wit- 
nesses proceeded with. Grubb v. Grubb, 1 Y.& J. 
36. 

Rule as to costs of commission to examine abmad 
is,' that they are to be borne by party obtaining it, |jiit 
if opposite party examines under it in chief, he pays 
proportionate share. Jackson v. Strong, 13 Price, 
309. Pr. Costs. 

Court cannot extend time nientionctl In a commission 
to examine. Hull v. I)e Ta^tet, 6 HI ad. 269. Pn. 
Time, KNLAnoEMFvr. 

Depositions on part of defendant, suppressal after 
publication, because the clerk of defendant's soli(‘itor 
acted as clerk to commissioners. Cooke v. iri/.<()7{, 
4 JVIad. 380. Pr. KvioENcr. j DiirosmoNS sui»- 

PRESSED. 

On a bill for discoveiy, and a conimissioii to exa- 
mine foreign witnesses in aid of an action at law, a 
motion that the plaintiff niight communicate to the 
defendant the interrogatories exhibited by him, was 
refused. BntUty. Bulkeli/, 2 Swan. 373. Pii. 1 n- 

TERROGATOUIES. 

deposition tie bene esse having been rea<l at the 
hearing of a cause, it is of course, if any issue is di- 
rected, to onlcr it to be read on the trial, notwith- 
standing an iiTegnbirity in the exaini nation which 
might have been eficctually objected t<i at the hearing. 
Whether the court will suppre.^s a dcpusilion taken 
before commissioners, of whom one i.s attorney in a 
cause in Scotland between the same parties, on the 
same question ; qu, ? Gorfbmy. Gordon^ I Swan. 166. 
Pr. K VIDENCE j DePOSI'IIONS DK iW.NE ISSE. 

AVhere it appeared that no notice of the execution 
of a conimisfion was given until after publication, 
depositions taken on piaintifT s part were suppressed 
as against some of tlie defendants. Rut on evidence 
that the omission arose from a mistake of iht^ clerk to 
plaintiff's solicitor in giving at the examiner’s office, 
the name of the clerk in court for others of tlie de- 
fendants, as the name of the clerk in court for all the 
defendants, in consequence of which plaintiff’s wit- 
nesses were produced only at the seat of the clerk in 
court so named, and on the examiner’s certificate that 
the name of that clerk in court only was delivered to 
mm, the Ch, gave defendants the option eitlier of 
permitting plaintiff to re-examine the same witnesses, 
or of allowing the depositions to stand, with leave to 
tf^-examinc those witnessgi, and examine others. 
Ch^inondeUjf v. Clinton, 2 Meriv. 81. 

Commiwionera for examination of witnesses are to 
, uctimpartially, though to a certain extent they have 

of die party 

ag^lifilig^them. Camphell v. Scmgall, 

practice in country causes is to f^.d the cijfc. I 
missioncrs from time to lime with interrogatories, as | 


the witnesses could be present^, either fiir original or 
q^s-examinatjon, until the commissioners find the 
supply is exhausted. The Ch. said, the practice was 
formerly di^rent, and with reference to the general 
! practice both as to commissioners in the countiy and 
abroad, he sliould ^^require the masten^ to certify the 
practices , lordship said, that in this country 

where diitomissions have been executed, and even 
where no interrogatories have been exhibited, or are 
ready, the court has sometimes granted, and sometimes 
refused, a new luimmission, at the instance of such a 
^ defendant not having interrogatories ready, making it 
a subject of discretion in eacli particular case ; but 
this discretion ougiit to be exercised with.'i|||||^ deli- 
berate attention to rircuinstanccs ; and tfierourse is 
; not to suppress the depositions under the first commis- 
sion, but (if necessary, and a regular account given) 
to grant dcfciiiiant a new commission. Id, ib. 

Form of separate examination of a married woman, 
taken by cominissiou. F 17 ). Bryant, 1 V. fie B. 507. 
Feme Covert. 

Depositions, before publication suppressed ; being 
taken by the commissioners ready preoared : the wit- 
ness Ijcing agent in the cause; ami the mode, in 
which the court receives the information, whether 
from the commissioners or otherwise, is not material. 
'I'lie coiianission diieetetl ti> proceed, for the purpose 
only of rcesxamining that witness ; substituting 
another commissioner for one, who having refusetl to 
qualify, was not porniittcd to be present at the exa- 
mination. This order not to pTcvent the court’s 
opening the depositions, if a case of necessity should 
arise ; as, if tiie \titncss could nut again be examined. 
Depositions suppressed, the commissioners having 
employed the clerk of one of the parties as their clerk. 
SItaiv V. TAndsey, 15 Vcs.’380. 

Discretion of commissioners taking depositions, not 
to examine e;)ch witness to all the interrogatories, and 
to reject what is nut evidence. WhUeUick v. Baker, 
13Ves.511. 

Where conimissioii is executed abroad, their send- 
ing it out, and the receiving it back again, must be 
proved by affidavit. Boiirdillon. v. Alleyne, 4 Rro. 
C. C. 100. 

Depositions sujiprcsswl, plaintiff’s solicitor being 
one of couinii.ssioners. Selivyn v. Gill, Dick. 563. 

Depositions taken in India where no projier stamps 
could be had, ordered on motion, of course, to be en- 
grossed on parchment and stamped. Chilty v. K. /. 
Cofnpany, 2 I^ox, 190. Stamps; I’lt. Engross- 

MEVT OF PllOCEEIllNOS. 

('osts of solicitor attending execution of commission 
abroad, not allowed, llamand v. WordsmHht Dick. 
381. 

A plaintiff may serve any two of defendant's com- 
missioners with notice of the execution of a commis- 
sion, and is not bound to those only whom defendant 
might choose ; otherwise, if the two commissioners, 
chosen by defendant should be absent or dead, the 
commission could not be executed, wherefore the 
court suffers four on each side. Anon, 3 Atk. 633. 

If a commission be taken out in vac'alion, and has 
not a certain return, it dues not expire the first day of 
the following term, but may be continued in execution 
the whole of the next term to tlie last return. ■ Barns- 
ley v. Pcwe«, 3 Aik. 693. 

A commission to take an answer of a person resi- 
dent in a foreign country at war with^us# must be 
executed in that very country ; a conimimon to exa- 
mine witnesses is executed at the neaiieit neu^l port. 

V. Bvmney, Ambl. 62. 1* a. . Commission to 

TAKE Answer. ' / 

Commissioners, on affidavits of the facts, were at- 
tached for refusing to examine a witness bwause he 
was illiterate, and the witness was afterwards ordered 
to.^bc examined by an examiner. Reilly v. Reilly ^ 
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How. Pr. Ez^lrel* 593. And it is said, id, that on < 
complaint of dh irregular examination/ an examiner 
has been ordered to answer personal interrogatories^: 
and not admitted to have a copy of them. Before the 
commbneement of any suit between the parties, 
affidavits were made by certain peffions iit. order t6 
attest what passed in* their presence, ^iAIavieib 
it appeared, of vindicating the character of the pment 
appellant. A suit being afterwards commenced, the 
same persons were examined on interrogatories as wit- 
nesses in the cause, and after publication passed, their 
depositions appeared to be in several instancies in the 
same words lU^ affidavits they had befora voluntarily 
made. Th^IiiMIts held no ground for suppressing these 
depositions^'* Bland v. Archbp, of Ar/na^h, 3 Bro. 
P. C. 620. 

If there be a general demand of tithes, and a ge- 
neral replication put in, if plaintiff on tfie commission 
gives notice that he will proceed only as to ccrtiiiii 
matters, it is as well as if the demand had been 
abridged in the replication. — Sed qn, Anmi, Bunb. 
22 . 

Commission executed after four in the afternoon, 
held legularl Murtitonv, Morcton, Dick. 21. 

Deposition of witnesses taken under commission 
the title of which was mistaken, ordered to stand till 
mistake rectified. Robert v. Mihech"mp, iu. 2'i. 

Depositions suppressed for inis1'*'Ksvioffr u the 
commissioners, ana a new commission, directed to 
other commissioners, ordered* to issue. Dedore v. Day, 

2 Fowl. 168. 

Plaintiff and defendant having joined in a commis- 
sion, witnesses were examined on both sides; the 
commissioners of one party were present while the 
witnesses of the other were examined, and cross- 
examined them, and exhibited interrogatories before 
the commissioners, and examined several witnesses on 
their part, and liaving thereby dis^ered what the wit- 
ness had sworn, they exhibited other interrogatories 
before a baron in London, differing in many material 
points from the interrogatories lieforc the commis- 
sioners. Depositions taken on those interrogatories 
varying from those exhibited before the commissioners, 
ordered to be suppressed. Durham v. ?!eKca$tle on 
Tyne, Colles* P. C. 18. 

A joint commission to examine on both parts, di- 
rected to three, four, or two commissioners ; three met 
and examined witnesses, and appointed a new day to 
examine more; defendant's commissioners carried 
away the commission, and came not at the day ap- 
pointed. Plaintiffs commissioners then came and 
examined witnesses, without having the commission, 
and certified these with the former depositions taken, 
and the whole matter. The court ordered the (Icjinsi- 
tions certified to be scaled up again, and remain in 
court, and awarded a subpoena duces tecum against the 
coinmissioneia to bring in the commission, and there- 
upon the court would take further order. Anon, X^rac. 
Ueg. 126. 

A commissioner ordered to be examined to prove a 
deed, and an interrogatory to be added for the pur- 
pose. JUauds V. Uartlevl 2 Fowl. 99. A commis- 
sioner may be examined without an order, but he 
must be examined before any other witness. Id. 
Bright V. Woodward, I Vern. 392. 

Depositions suppressed, because the solicitor’s clerk 
in the cause, did write as a clerk to the commissioners 
in the exeention of the commission. Newte v. Foot, 
2C.R.398. 

Defendant's ^jQinmissioneTS met at the time and 
place appointed, bat refused to act in the execution of 
the commisriob; UiN>n affidavit of which, the court 
ordered defendant to name other (commissioners. The 
court doubted whether an attachment lay against de* 
fendant's commisstoneis. ■■ ■» y. Forte^Wt Hatdr. 
170. 


Solicitor in |be cause cannot be sf commissioner, or 
•&e deposition^rill be suppressed. Frfoksr v. Moorop 
Bun. 289. 

Upon commission,' ncitioe only given to A||||pf de-‘ 
fendant’s ; new commission is granted, and (HVidants 
to have carriage. HoUiiigwoHh v. Lucy and others, 
Cary, 91 . 

Commission executed before town clerk, instep of 
commissioners, suppressed. Ilareforthy. Galea, id. 
Some of the commissioners certified partiality in (>ne 
of the others. Motion for a commission to examino. 
in whom the misdemeanour was, denied; for such 
collateral certificates arc not rcr^uiied of the commis- 
sioners, but let them certify the matters committed to 
their charge, and if there be misdemeanor, let the 
party wronged make affidavit thereof, and ta^ out his 
attachment. Anon. id. 43. 

The court directed a commissioner to examine wit- 
nesses abroad, to be delivered to a master Uf send'tho 
same by the post, and when executed, to reedive it 
back again. Kewlandv. Horseman, 2C.C. 76. 

Witness examined on the defend-ant’s part, affer 
the plaintiffs commissioners were gone away with the 
commission. Trevor v. Treveman, Toth. 1 89. ^ 

Where a party hath had a commissioner present ' 
upon the first examination, he must not examine upon 
new interrogatories by another commission as to the 
merits of the cause. Richardson v. Lowther, 1 C. C« 
274. 

Depositions suppressed, because the solicitor's 
clerk in the cause did write as a clerk to the commis- 
sioners in the execution of the commission. Neicte y, 
I'oot, 2 C. II. 393. 

Commissioners under a commission to examine 
witnesses, may adjourn. Broum v. Vermuden, 1 C. C. 
282. 

A special commission was granted, to examine tho 
quantity and value of certain ore, &c. The six clerks 
appointed time, and place ; per cur. the time and place 
are only for the first meeting of tho commissioners ; 
but after, they may adjourn to another time or 
another place. Thomhonmgh v. Baker, 1 C. C. 
283. 

Defendant, in bill of perjury after answer, ought to 
l)C examined on interrogatories. Philips v. Benson, 
Cary, 68. 

Commissioners to be examined, on occasions of par- 
tiality and practice. Morgan v. Bawdier, Toth, 40. 

• (7) Return of. 

Under a commission for the examination of wit- 
nesses abroad, the commissioners examined the .wit- 
nesses for the plaintiffs ; and under an impression. Aat 
the defendant had no witnesses to examine, whether 
he had or liad not given notice of his intention to 
examine witnesses, was disputed ; they closed tho 
(xmimission, and returned it to England after tho 
commission had been sent off; the defendant exa- 
mined his witnesses before some of the commissioners, 
and the depositions of tliose witnesses and thn inter- 
rogatories upon which they were taken, were* iealed 
up and forwarded to England. On motion to annex 
the last-mentioned depositions and interrogatories to 
the commission, and the depositions op tho part of 
the plaintiff, the court expressed an inclination to 
grant the defendant a new commission, unless the 
plaintiff would consent to the motion ; and upon such 
consent being ^ven, the court msyte tho order. 
When a commission to examk^^tnesseS is returned, 
it is opened by the junior swoii^clerk for the purpose 
of entering the names of the acting comroisB(jSMniii 
the comsmon book^ and the conimission is thiillh kept 
underj^ and My uiitil publication is passed* Irving 
y,Vkmt, lY.aJ.416. 

, Home commissioiis to esamine, must be returned 
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before third return of following term, ,but no 
fixed for foreign commissions. IVake v. rrankn^-* 

lS.AcS.96. , . . .u 

Thelik praying discovery and a commission, the 
defend&nt cannot have tlie costs of the discoyfery till 
the return of the commission. .4iitfrt. 8 Ves. 69. 
Discovehy ; Costs. 

Injunction obtained two ycai-s back, on granting 
commission to examine in India not yet returned, 
dissolved. Peiiueu V. Kdgar, 1 Anst. 276. Pb. In- 
jUNCTiox j Laches. 

Under the commission for the examination of 
French witnesses who could not speak English, the 
depositions are not to be taken in French, but must Imj 
turned by the interpreter into English, and lie so taken 
down and returned. Ld. Belmorc v. Anderiutn, 
2 Cox, 288. S. C. 4 Pro. C. C-. 90. FfJHi ioM.ns. 

A commission returnable without delay, must be 
executed before the second return of next term. 
Jones V. Mitchell, 2 Vein. 197. 

(8) When Lost. 

A commission for examination of witnesses in 
Lisbon was executed, but the ship in wliu'li thcfdcpo- 
sitions weiu sent to England was lost on the passage. 
The court ordered the commissioners to transmit the 
drafts of the depositions, and to certif}' tiie cinMiin> 
stances of the return of the commission, but would 
not make any order fur the reading tlie drafts on the 
hearing of the cause, until after the commis>ioiiers 
had made their return ami ccrtilicate. Jhun v. Hunt, 
2 ('ox, 426. 

(Jiunniissioii executed ; lost on road, and found ; on 
affidavit by finders, that it had not been opened, re- 
ceived. timales v. Chuiitiit\ Dick. 99. 

(Commission de hene me lost ; on return witness 
being dead, paper draft scaled, orderc<l to be sent up 
unopened and engrossed by six clerks, and iii^ed ns ori- 
gins deposition. Jones v. J)mithonie, id. 352. 

29. Depositions, 

(a) Cenerall If, 

(/;) Taken de hone esMt, 

(f) Depositions, •Intendment oj'. 

(d) Suppresnal of depositions. 

(rt ) (.ienernllp, * 


, XX]^iII. ^[tositions* ' 

When deDositions are to be kept by jj^ clerks. ld» 

;221 » J 

As to depositions of Quakers. Id, 248, 249. 

Depositions on interrogatories not 'drawn ur |)er 
rased and sigu^ by counsel, to stand suppressed. 
Jd.273. ^ . 

Ti^n examinations by master's cleiks to be 
sup^^sed. If/. 285. 

Deixisitions ready drawn not to be received by mas- 
teis. Id. 284. 

IVhcre depositions were returned on papier, tin 
court allowed them to be engrossed on parchment, 
and the engrossment to lie filed, ,WUl^ v. Onrhnlt, 
2 V. At .1. 326. ; ' ’ . 

Interrogatories and depositions not tO be referrcsl 
on motion of course before the hearing, for imperti- 
nence alone without scamlal. Osmond v. Tindall, 
1 .lac. 625. Pn. Ukv. i-on Imi’xutinknce ; Fic. 

AIoMON ok (hiUKSR. 

Wlicii the interval is short between the publication 
and tiie hearing, the court will grant time to examine 
whether the deposition was regularly taken, it lieing 
too late to object during the hearing. Cordon v. 
Cordon, 1 Swan. 171. Pn. JlKAitiNr;. 

Jiiterrogatorics and depositions not referred for im- 
pertinence alone without scandal. White v, F asset I, 
19 V'es. 113. Pk. lli.K. KOii Imvkiiiinknce j 1 n- 

Ti;UlUiG.#ioUY. 

('ourt refused to permit depositions in French lan- 
guage tfi be flelivereil out for the pui-posc of being 
translated. Tamptier v. Tunte, 7 Ves. 292. 

Depositions allowed to be read though taken during 
abatement. Thompson v. Toohe, Dick. 115. 

Where a witness dies after cxaniinalion, but before 
such examination is signed by Idm, the depositions 
cannot be tirade use of. Tuit yet where the defendant 
after puhlif'.ation examined a witness, and on tlic usual 
alfidavit that the defendant, his clerk or solicitor, hud 
not seen the tlc|>ositions, got an onlcr to re-examine 
this w'itiicss, but the witness died before a re-exami- 
nation, the court gave leave to the defendant, to 
make u.'^c of the former depositions of the same wit- 
ness. Copeland Stnntou, IP. W. 414. 

I he court refused to order copies of depositions to 
be recorded and exemplified where the original had 
becMi lost, and in tiiuls at law subsequent to the dis- 
uiivsion of the suit, the witnesses lia«l sworn contrary 
to their dcqiosilions. Hrttbant v. Feme, 2 C. H. 36. 
Pii. (Joi'iEs wiir.HL Evil). 


Tlow to be returned, lleanic's Ord. 30. 

Depositions taken in otlier courts not to be read 
unless by special order. Id, 3 1 . 

Regularly court makctli no order for reading de- 
positions,. unless between same parties and upon same 
title and cause of suit. id. 32. 


Ilow depositions in perpelnuin rei mefnoriam are tc 
be taken, &c. Id, 32, 

And where they are or not to be used. Id. 33, 

How long depositions may remain with six clerks. 
Id. 4(k 

Are not to be exemplified by parcel. Id. 45. 

Nor wiiere tlicy want examiner’s hand. Id. 

Not lo. be o^jimed or coiiicd till returned to six 
clerk, and until publication. LI. 111. 221. 
j <»puncd till delivered to six clerk. Id, 

Derasilions on commissions in I.ondon or within 
ten miles, not authorised by special order to be sup- 
pres^, &c. Id. 19^ 

pw'^y obtain order to use depositions in 
another cause, his adversary may use tb^infiless 
restrained by the same order.^ Id.] 94. 

No motion to suppress depositions unt'd Wclerks 
}iave been attendea and have certified. Id. 


(/)) Taken de hene, esse. 

See aho Pii. Evin. 28. (/).. 

A fleposition de hene esse having been read at the 
hearing of a cause, it is of course, if any issue is di- 
rected, lo order it to be read on the trial, notwitlistand- 
ing an irregularity iii the examination, which might 
have been efibctually taken at the hearing. ^Vhetber 
the court will suppress a deposition taken before 
commissioners, of whom one is attorney in a cause in 
Scotland Udweeii the same parties on the same ques- 
tion, (^iimre? Cordon v. Cordon, 1 £|wan. 166. 
Commission Elis. ... 

Depositions taken de hene esse upon'^ incapacity of 
witness to attend at trial at law, not published but on 
affidavit of surgeon as lo the probability^ of his attend- 
ance ; an order w'as made for officer to attend at trial 
with the original deposition to be tendered if the in- 
capacity of the witness to attend ahould be proved. 
Aadrens v. Palmer, 1 V. & B, 21. ' 

An application to read the demition of a witness 
on the trial of an issue at law, direct^ by the coiiit 
of chance^, on the ground of the witness being so 
aged and infirm as to be enabled to attend in person 
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must be made^ttthe judge at the triaU stud not to the ' 
court ^hicU directs the issue. Jone$ v. l^Coz, 
184. Issue a^* Law. 

Commission de bene esse lost on return, witness 
being dead, paper draft sealed ordeiid to he sent up 
unopened and digrosi^ by liix cl^s ud used as 
original depositions. Jones v. Donitho 

Witness going to the West Indies examined ; but 
ho being in Ireland must he examined in chief. Birt 
V. White, Dick. 473. 

^ Witness examined de bene esse becoming interested, 
liis depositions '|o bo published. Brown v. Oreeniu, 
Dick. 504; 

Depositions of witnesses taken de bene esse in 1711, 
and not having passed till 1743, under the circum- 
stances, the depositions were ordered to be published, 
but without prejudice. Dk, Hamilton v. Meynal, 
Dick. 788. 

Depositions de bene esse of witness dead, pub- 
lished to be read at law. Price v. Bridgman, Dick. 
144. 

Depositions taken de bene esse before the defendant 
had put in his answer, or issue joined admitted to 
be read. Sfluthwell v. Ld. Unierick, 9 Mod. 133. 

('ourt rehised to publish depositions de h ne 'ssf^ 
in order to compare them with the deoositiuns i*.. the 
same cause taken on an examination iu ohie!*. Cann 
V. C'(r//n, 1 P. W. 5()7. Pu. PuHi.kCATmx. 

Depositions of a witness examined de hene esse, 
lie dying before he was examined in cliief, ordered 
to be read at a trial at law. Marsden v. Bouiul, 

1 Vern. 331. 

(c) Depositions, amendment of. 

Upon appeal against a decree after the case printed, 
and an appendix of tiic evidence as enlcicd iu the 
register's notes of proofs on the hcaiing, it is irregular 
to proceed by order upon motion in the court below 
to expunge any part of such evidence as entered by 
mistake ; but the course is to apply to the house by 
petition for leave to proceed in the court Ijelow to rec- 
tify it. Lopdelt V. Creagh, 1 Pli. N. S. 225. Pit. 

Ai-I'KAL ; l\flSTAK£. 

The cliiistian name of one of the defendants having 
been mistaken in the title to interrogatories and de- 
positions, an order was made for correcting that error, 
and rc-swearing the witnesses. Curre v. Bowijcr, 

3 Swan. 357. 

Motion to amend depositions aft<'r publicalic . »c- 
fused. Ingram v. Mitchell, 5 Vcs. 297. Pn. Pun- 

MCATION. 

A deposition of a witness permitted to be amended 
after publication where tiiere clearly ap[)onred to be a 
mistake made by him in a material part of his evi- 
dence. Hawley v. ItUllcy, 1 Cox, 281. S. C. Dick. 
677. Mistake. 

A deposition of a witness amended after publica- 
tion. Oriells \m (lumidl, 2P. W.646. 

Dejmsition of witness rectified, he having been first 
examined by examiner before court. Darling v. 
Stnniford, Dick. 358. 

Upon an afiidavitof a witness that the examiner 
had mistaken him, his deposition amended on ex- 
amination in*court. Ppideril v. Pendent, Kel. 25. 

Hut a similar application was subsequently refused. 
Traherne v. Burdus, id. 26. 

Taking down depositions in a wrong sense suppress- 
ed, and witness re-examined. Peacock v. Collens, 
Caiy, 47, 

j 

(d) Suppressal of depositions. 

Depositions taken by commission suppressed, it ap- 
pearing thnt the evidence had been taken by the clerh- 


^ the commissieners, and Ihat the effect of some of 
ihe depositions had been communicated to the a^nt 
on the other side. Lennox v, Mumiings, 2 Y. & J. 
483. Commission to Examine abroaA; 

The refusal of a witness to be cross-examined is 
no reason fur suppressing his deporition, but the ad-< 
verse party must, at the time, enforce such right of 
cross-examination as he has. Courtenay v. Hoskins, 

2 Kiiss. 253. Pn. Evio.; Witness, Caoss-Exa- 

MINATION OF. 

Where, after depositions have been suppressed for 
irregularity, a re-examination is permitted, all the 
same witnesses must be examined and cross-examined. 
Pei'ry v. Silvester, 1 Jac. 83. Pn. Re-Ex amina- 

TtON. 

Depositions on part of defendant suppressed after 
publication, because clerk of defendant's solicitor, 
acted as clerk to commissioners. CiMke v. Wilsott, 

4 Mad. 380. Pn. Commission to Examine. 

A motion to suppress the denusitions of witnesses 
examined on behalf of the defendant, after a conversa* 
tion by him with one of the plaintiir s witnesses bn 
the subject of his testimony, refused : the conversa- 
tion nqt having been communicated to his solicitor,'- 
before ihe defendant's interrogatories were prepared, 
hut without costs ; communications between witnesses 
and parties being disapproved. Boiighion v. Pierre^ 
pojni, 3 SwTin. 550. 

'I'he dej)Osition of a witness examined previously 
to the decree, on his re-examination before tiiC mas- 
ter without an order for that purpose, suppressed with 
costs, on motion of which notice was given four days 
after publication ; the usual order was afterwards ob- 
tained for his re-examination, on interrogatories to be 
settled by the master, to matters to whicli he had not 
liGcn betbro examineil. Sntilh v. Graham, 2 Swan. 
264. 1 ’r. Witness 3 Ohdek for Re-evamina- 

TIOV. 

Under a commission for the examination of wit- 
nesses, several witnesses on the part of the defend- 
ant having appeared and been examined by the 
plaintiir, the defendant then declining to examine 
them, their depositions on a subsequent examination 
by the defendant in tlie examiner's office without 
leave of the court, not suppressed. Pearson v. Row- 
land, 2 Swan. 266. Ohdeh foh Re-examination ; 
Pn. Witness. 

Depositions taken on the part of the plaintiff hav- 
ing been suppressed, as against some of the defend- 
ants, on the ground of no notice until after publica- 
tion, upon evidence that the omission an^ from a 
mistake committed by the clerk to the plainlilTs so- 
licitor in giving at the examiner's office the name of 
the clerk in court for others of the defendant’s, as the 
name of the clerk in com t for all the defendants, in 
conse([ucncc of which the plaintiff'’s witnesses were 
produceil only at the scat of the clerk in court so 
* named ; and upon the examiner’s certificate that the 
name of that clerk in court only was delivered to him ; 
the Ld. Chancellor gave to the defendants the option^ 
cither of permitting the plaintiff to re-exemi6e the 
same witnesses, or of allowing the deposidoiis to 
stand, with liberty for them to cross-examine those 
witnesses, and to examine others. Cholmondelisy v. 
Clinton, 2 Mer. 81. Mistake. 

hlotion to suppress depositions upon groundless ob- 
jections, and not only after publication, ,but even after 
the cause had been called on and stnliiA'out, refused. 
Whitelock v. Baker, 13 Vet. 

Depositions of witnesses d^i&e esee, taken exparte, 
and without notice of striking the names of oommis- 
sionen, or of the execution of the commission, sup- 
press^^ ' Laeeden t. Milford, 4 Urd. C. C. 640. 

I Deporitioni'suppr^sed'On account that the whole 
I was written down in tbo .vipxact form of it the at* 
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Anon* Amb. 282. S. 


'ton* 


tDTAsy before it was taken, 

from abroad published, tiiouA taken 
during abatement. Sinclair v. Ja/nes* Dick* 277. 

Witness examine! in chief, l«it, before crosa-ex- 
aminaUon, secretes bimsclf : unless he is produml in 
n fortnight after notice, dejmsitiuns suppressed. tLnc 
trdau V. Collet, id. 2d8. , . . . 

Depositions snp,ness«1. plaintjlTs iwlicitor being 
01 coinniissioncrs. Selnun v. GiUt id. o63. 

The jleijosilions of witnesses arc not to lie siip- 
pnssed beraiise they are made in express terras of 
voluntary iitfidavils, sworn by them at the commence- 
ment of the suit. Blami v. Archh* of Armagh, 3 IJro. 

r. c* ()2u. , . . 

Where defendant cross-examines plaintifTs wit- 
nesses, he cannot afterwards move to suppress their 
depositions in chief. Id* ih. 

Depositions suppressed because interrogatories 
were leading ; leave given to exhibit new intcrniga- 
torics to be settled by the master. ArumlcL v. Pitt, 
Anibl.585. 

The depositions of a witness who was examined 
tn perpetuam rei memoriani, were suppressctl* on a 
petition after his death, and die examiner flischarg©! 
^d committed for foul practice and iriegularity in 
the taking of them, the plaintiff being suffered by 
the examiner to instruct him, and the witness lieing 
corrupted ; and as he had hecn examined on a tri.il to 
the same points, the plaintiff might give evidence of 
what he swore. Hosier v. llart, Mos. 321. 1 *r. 
Examination, how taken. 

Witnesses examined bclorc town clerk, instead of 
commissioners, suppressed. Jlarejorth v. Gates, 
Cary, 91. 

Setting down deposition.s in a wrong sense, sup- 
pressed, and witness re-examined. Peacock v. CW- 
lens, id. 47* . 

Witness exainii)0<l by frau<l, suppressed, and par- 
ties to fraud to ho proceeded against by bill. Wulford 
T. Wal/ord, id. GO'. 


30 . it'J//. 


(fi) Gevern'In* 

(h) Knlarfiiig pubUcalinii, 


No ordtt to contraiyof throe 140 items, but by 
consent. /A 319. 

Cause not to be set down same term^ after publica- 
tion nasses, unless it appear by affidavit that it will 
preju^ partJLto wait for publication. Id. 333. 


la an injunction cause, defendant may npply to set 
down cause term after publication passed. Id. 334. 
337. 

Where publication has passed, or the cause is in 
the pa|)cr for hearing, the plaintiff, upon motion, pay- 
ing the costs of the application, will be allowed to 
examine witnesses to the execution of a will. CoUy 
V. Coley, 2 Y. & J. 44. Pii. ExAMiNimoN of Wit- 
nesses. 

Practice as to the publishing depositions of wit- 
nesses examined after decree. Handley v. Billtnge, 
1 Sim. 511. 

A motion by defendant for insjiection of book pro- 
duced by plaintiff under commission issued, since 
publication was refused with co.sts. ForreXer v. 
Hclme, 1 M'CUel. 558 . Pit. I.vspkction of Deeds, 
&c. 

Court will not order copies of depositions taken to 
perpetuate fc.«tiniony of witnesses to be delivered out 
for purpose of perfecting title to an estate, even where 
witiiejsscs are dead. Tenie v. Tealc, 1 S. 6c S. 385. 
Pk. Kviff. ON lilLL TO PEIlPETirATi:. 

Cause not lieing set down, and fact to be proved 
being «inly a title to representation ; order for en- 
laigeincnt granted on paying costs of application and 
commission. Cutler v. Cienier, 0 :Mad. 253. Kn- 

I.AnCE-MFNT OF Pl'BLTrATION. 

Permission to exhibit an interrogatory as to the lo.s$ 
of a (feed omitted to be piovcd by mistake given to 
the plaintiff' at the hearing under the circumstances. 
Coj V. AUiugtim, 1 Jac. 337. 

Cause cannot lie set down unless by consent in 
same term in whirtli rule to jiass publication is given. 
Lord V. Genslin, 5 Mad. 83. Pn. SicriiKc down 
Cal'.se. 

Hefore publication passed fplaintilf having obtain- 
ed order to enlarge) plaintiff* set down hi.s rMuse and 
Issued subpoena to lioar judgment. Held irregular, 
snliprcna ejuashed, and cause struck out of p.ipcr. 
Lilts V. King, 4 Mail. 125 . Id. 

Leave was given by decree to exhibit interrogato- 
ries to prove will of rt;al estate. Examiner declining 
to publish the depositions, order was made for that 
purpose. Jlossifur V. Pitt, 2 Mad. 185. J.vjeuuo- 
CiA'loniES TO FUOVE WILL OF KE.M. EsTATE. 


(a) Cmerally. 

No examination after publication. Heainc’s Ord. 

33. 

Exceptions. Id* 

After day of publication no now witnesses to lie 
examined. Id, 73. 186. 

New interrogatories may be exliibited in court to 
examine new witnesses before jmblication. Id. 9T. 

Two rules for publication after exaiuination in 
court. Id. 190. 

i One rule after examination by commission. Id. 

' ^ Full proof to be made before publication passes. 

No commissba to be published but in ptcsencc of 
six clerk. Id. 241. 

Publication to pa.ss by rule only. Id. 319. 336. 
Such rule to be entered widi register and six clerk. 
Id. 336. 

Cause not to be set down same term whereiit.pub- 
lication passes. Id. 319. 333. 335. 357* 

. But if plaintiff set it not down term after, defend- 
;^inay« /d. 319. 334.337. 


Court will not make an order on motion. that plain- 
tiff in cross cause (who had not examined witnesses 
on his part in the original cause after having obtain- 
ed an order lo enlarge publication) shall be at liberty 
to read depositions taken on his behalf in a cross 
cause, after publication of the depositions taken on 
behalf of plaintiff, on hearing of original cause, on 
ail applicatiou to put the cross cause into the short 
paper for that purpose, siipjxitted by affidavit of total 
ignorance on part of parties interested, and their at- 
iornies, of the depositions published. And this, how- 
ever satisfactory in point of fact, the in sup- 
port of such motion may be in the insUince. 

iiidley v Olm, 3 Price, 26. Pa. Cii0^'|CAU8K. 

After publication, no farthili; exami^on without 
leave ; not obtained without (pwat diflteuTty, and ge- 
nerally confined to some particular facUl. Willau v« 
V. Willnn, 19 Ves. 592. Ph. Examoiation. 

Depositions before the master not^tobe known by 
the parties until the whole examination is concluded. 
Id. 593. 

1 Vblication ordered of the depositions of a deceased 
witness, examined on the behalf of tlie defendant, 
under the plaintiff’s cominiaiion, on a bill to per- 
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Innate festimdf^, F.L Abergavenny v. Po^ll, 1 Mer. tuppi!^ depbiitioii. Hanmd ?>■■■■ ■ , 


Oepraltions tfi perpetuam ret memoriam not pub- 
lished in the life of the witness, except on incapacity 
to travel by sickness, &c. such orders, except in tiie 
excepted cases, proceeding on affidavit of the death 
of the witness, some expressly declaring tihat the de- 
positions of the other witnesses shall not be read. 
morrwH v. Arnold, 19 Ves. 670. Pn. Depositions 

TAKEN TO PERPETUATE TESTIMONY. 

Publications of depositions of witness who is dead 
taken on bill to perpetuate may be moved for as of 
course. Bourne v. Bligh, 1 Pnee, 307. Pr. Mo- 
tion OF Course ; Pii. Kvin. Depositions on ; 
Dill to perpetuate. 

After publication, order fur examination by ge- 
neral interrogatories as to the credit of a witness in die 
cause, and as to such particular facts only as are not 
material to Uie issue *, but publication having passed 
five months, hot to delay the hearing : the court docs 
not m^viously consider wliethcr the subject of the 
examination is material to the issue, but in that case 
will suppress the depositions. White v. FmselU 
19 Ves. 127. pR. Examination as to Credit of 

IVlTNESSKS. 

Examination to credit after publication where the 
witnesses are in the country by < .tmniission oi. uiti- 
cles exhibited with one of the six cl r'-s. /ft 

On a bill for examining witiiosKes in peipetuam rei 
nutnoriam, held tliat publication of the depositions 
should not be allowed unless in a strong case, ifar- 
ris V. Cotterell, 3 Mcr. 678. Pii. Dill to Per- 
petuate. 

Order before publication for re-examining a witness 
upon his affidavit that tliiough mistake at to the time 
be submitted to be examined, witiiout looking at 
papers which enabled him to answer more fully and 
precisely. Kirk y, Kirk, 13 Ves. 280. Uc-exaui- 
N AT ION OF Witness. 

lie-examination of a witness after publication upon 
his own application and affidavit to correct mistake, 
but confined to that, the court not permitting the 
whole dc|)osition to he suppressed, and an entirely new 
examination. Id, ib, 

Examination after publication is confined to ge- 
neral credit, and to farts not material to what is in 
issue in the cause. Curios v. Brook, 10 Ves. 49. Pr. 
Examination of Witness,' 

Order made after publication for liberty to take out 
a commission and cxainine witnesses by general in- 
terrogatories as to credit of witness w’ho hed been 
cross-cxamii^, and ns to such particular fu«.ts only 
as are not Material to what is in issue in the cause. 
IVond V. Hammerlon, 9 Ves. 145. Pr. Commission 
TO Examine as to Ckf.dit. 

After publication passed, liberty given to exhibit 
articles as to the credit of a w’itness who had liccn 
cross-examined by general interrogatories, and as to 
such partirafer facts only as are not material to what 
is in issue in the cause. Purcell v. Jlf‘ Namara, 8 Ves. 
324. Pr. Witness, Kxamov. as to Chf.dit of. 

Motion fe, amend depositions, after publication, re- 
fused. /lUftjMv. MitcAe//, 5 Ves. 297. Pii. Amend- 
ment OF DneosiTioNs. 

ffo witil4jM bught to ho examined after publica- 
tion thougll^^'swora ^!||efurc. Jenkinsou v. Pepys, 
3Anst.836«. ExAE^iriON. 

In a caiiefiT'and cross cause, publication in tlie ori- 
ginal suit stayed until after ap^arance to the cross- 
bill. Gardinety, Mason, 4 Bro. C. C. 478. 

The court allowed the defendant, after publication, 
to prove an old paper found in Uic parish registry. 
Clarke v. Jennings, 1 Anst. 173. Further Evi- 

CRNCE. 

Witness examined two days after passing ^bli- 
cation; defendant Cross examined witness; court 


Defendant cannot mve rules to pass publication 
till plaintiff has been in default one term a|||r cause 
at issue. Walmesley v. Elliot, id. 84. 

Depositions de bene esse of witne^ dead published, 
to be read at law. Price v. Bridgeutdn, id. 144. 

Bill for injunction and commission to exaniine« 
and both parties at liberty to examine ; defendant 
examined witnesses, plaintiff cross examined them ; 
plaintiff takes dht no commission ; injunction dissolved, 
and publication ordered. Emmet v. Aylijfe, id. 239. 

Depositions from abroad published, though taken 
during abatement. Sinrlair v. James, id. 277. 

Tiibcrty to amend answer by striking out admissions 
of plaintiff’s pedigree after publication. Kingteotg 
V. Bainsletf, id. 485. 

The court will allow articles to the credit of a wit- 
I ness after publication, because the matters examined 
I into in such cases were not material to the merits of 
the cause, but not where the commission is to go to 
foreign parts, because this would introduce a certain 
method of delay, unless no person in Englahd can 
swear to the person’s credit. Callaghan v. Roehfortg 
3 Atk. 643. Pr. Witness, Compcy. of. 

After the depositions under a former commission 
iiad been seen, the court would not suffer additional 
interrogatories to be exhibited under a new one, but 
confined the defendant to the proving exhibits, and 
cross examining a person already examined for the 
plaintiff, but not to examine, any new witnesses.' 
Barnsley v. Powell, 3 Atk. 593* 

An affidavit of the death or absence beyond sea of 
the witness, is necessary before examinations de hene 
esse can be published. Ward v. Sykes, Didgw. 193. 

Ex a MON. DE BENE ESSE. 

Commission having been issued, &cc. to examine 
witnesses in perpet, memor, a year past publication^ 
ordered. Gravenor v. Brearton, Cary, 33. 

Publication of evidence to be used at court baron, 
granted. Manlye v. Simeote, id. 35. 

Witnesses examined after publieation od tii/bmiaR* 
dumjuiiicis,id. 

Publication stayed after granted. Barrall y^ 
Stuhely, id. 66. , 

New interrogatories for new witnesses may be ex- 
exhibited any time before publication. I^wis v. Owen, 
Dick, 6. 

Plaintiff examined witnesses, defendant adds fresh 
interrogatories and examines, this regular before pub- 
lication, not after. Hayward v. Colley, id. 43. 

Examination of witness vim mce, as to particular 
fact after publication, defendant to cross examine, 
alloweil. Gage v. Hunter, id. 49. 

After the defendant has been examined on into^ro- 
gatorics, and publication passed, the plaintiff oUght 
not to have a commission to examine witnesses in 
order to falsify the defendant’s examination, this tend- 
ing to multiply causes, and make them endless. 
Smith V. Ttiiner, 3 P. W. 413. Pr. CoMMissroM 

TO EXAMINE ; pR. ExAMON. OF InTERROGATORXM. 

After publication and examinations knowt^^this 
court will not give cither side leave to exi^ine. 
Cann v. Cann, 1 P. W. 727. 

Court refused to publish depositions de bene esse, 
in order to compare then\with the depositions in the 
same cause, taken on an examiaation;. ID chief. S. C. 
Id . 567 , Pr. Depositions db bbnB Essb. 

Witnesses examined in mem. one dead* 

other nt4b moved to use testimony, end granted. 
Senhavtee V. Senhawes, Caiy,. 83. 

Ohe- haying order to«;prf|»ye a deed^utiw voce at 
I tlie hmhg^not the-witnesses* hands, 

I they being dead»,;Wf'j|K|| leave to examine in the 
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Dfiiea to prove the deed, tliough pubiics^on was passed^ 
BliisUm ymDrewit, Prec. Chan. 6t4. v.Dfkds. f 

Though the plaintiff* is to examine and have publi- 
cation within fourteen days after the return of the 
certiorari to prove his suggestions, and give the cemrt 
jurisdiction, the defendant is not at liberty to examine 
or publish any thing to disprove it ; and though the 
demndant should examine as soon as answer, yet the 
depositions shall not 1)C published but in ordinary 
course ; for after the plaintiff’s first examination to 
affirm the jurisdiction, if the rourt retain the cause, 
both parties are to examine orderly to the merits and 
body of the cause, and have publication accoixling to 
the oidinaiy rules. Chechejf v. Allen, I'oth. 145. 
Pit. CxnTioRAur. 

(Jj) Enlarging puhlieathn. 

Publication not to be enlarged, except on special 
application. 18 Gen. Order, 3d April 1828. 

where there has been delay on both sides in pro- 
ceeding on bill and cross bill, the court will grant a 
second order to enlarge publication in the original 
cause on terms, in order to give the party applying 
time to consider the matter furnished by the aus^ver to 
the cross bill newly filed, with a view to the applica- 
tion of it in his defence to the original bill. Defen- 
dant was ordered to pay costs of application. Lowe 
V, Firkins, 13 Price, 21. S.C. I APClel. 10. As | 
to the affidavit necessary, see 1 JVPClel. 10. 

A third application to enlarge publication was 
granted, but cause was ordered to stand in the paper 
to prevent delay in the hearing. S. C. 1 M'Clcl. 73. 
13 Price, 198. 

Under particular circumstances publication enlarged 
without prejudice to hearing, altliough rule to pass 
publication had expired above four months. StercHs 
y^Solway, 1 590*. 

' ‘ Where the cause cannot come on to be heard till : 
after the following term, publication may bo fuither 
enlarged a second time on motion, without assigning 
any special reason until the first day of the terra. Vin- 
ter V. Bicklep, 12 Price, 4()0. 

Court will not enlarge publication after answer to 
original Hll.till the answers in across cause come in; I 
but thoj will reijuire an .itlulavit verifying the facts 
stated in the cross bill. J Au aids v. liJorgnn, 1 1 Price 
399. pR. Gross Jlict,, Ahiuavit in Support; 
pR. Cross Bri.L, A^3^VI u -lo. 

Cause not being set down, and fact to be proved < 
being only a title to representation, order grantiul, on 
paving costs of application and ctimimssiou. Cutler 
V. Crfiner, 6 Mad. 253. 

It is motion of course to enlaigc publication, where 
no witnesses have been examined. French v. J.ewsajf, 

6 Mad. 50. Pr. Motion of ('oursl. | 

After puliliciition passed, and which had been l)e- I 
fore enlarged at lire instance of the defendant, he ob- | 
tained an order, as of course, again to enlarge publica- 
tion, and examined witnesses. Held that the latter 
order was informal, and on application that publica- 
tion might he further enlnrgiid, or the evidence taken 
under the informal order, riiiglit be read at the hearing 
of the cause, was dismissed with costs. Cunethard v. 
Hasted,^ Miul. 429. 

Publication, though often enlarged before, enlarged 
in tithe cause to enable defendant to search for records 
in Vatican, on affidavits ae to probability of success 
there. Barms V, Abram, 3 Mad. 103. 

Publication enlarged, and new commission to exa- 
mine defendant’s witnesses, issued on affidavit of ig- 
norance of contents of former depositions, ^-^ngle v. 
Poioe, Wightw.99. Pu, Commission to ^^minb i 
WlTNKSS. / 

A second application to. eplargt^ p^blic^On al*< 
lowed, though cause set down, the same being so far 


efTin the paper, that it was improbatile it would he 
I heanLbefoire the time for enlargeu publication expired. 
Moodff V. Leemivg, 1 'Mad. 85. 

I AftOT answer, <not of course, to enlarge publication 
! until answer to a cross bill* DaUon v. Carr, 16 Ves. 
93. Motion of Course. 

Motion to enlarge publication in the original cause, 
until answer to the cross bill, the original cause being 
set down for hearing, and the cross bill filed, after 
rules for passing publication, refused with costs. Cook 
V, Broomhead, 16 Ves. 133. 

Publication enlarged on a sp^ial case, where far- 
ther evidence is necessary, and it can be heard with- 
out injustice or danger, not upon ignorance or negli- 
glcDcc of an agent, nor to the prejudice of a party, even 
by delaying tlie hearing, and affidavit required, that 
the party, his clerk in court, and solicitor have not 
seen or l)ccn informed of the depositions 'and will not, 
&c. IVhitelock v. Baker, 13 Ves. 512. 

The court will not enlarge publication on the appli- 
cation of a party wlio has taken the depoutions||f the 
opposite party out of the office although by mistake. 
iMwrell V. Titchborjie, 2 Cox, 289. 

Plaintiff cannot enlarge publication and examine 
witnesses, after lie has set down cause. Yate v. Bol- 
land, Dick. 495. 

Plaintiff* cannot set down cause until after publica- 
tion, unless publication be enlarged at defendant’s in- 
stance, with proviso that plaintiff may. Id, ib. 

If publication passed, plaintiff may set down cause, 
and if no witnesses examined, may enlarge and exa- 
mine. Id, ih. 

After an original bill proceeded in, it is not a mo- 
tion of course to enlarge publication on a cross bill, 
but notice must be given, &c. Aiflet v. Easy, 2 Ves. 
336. 

Where defendant in a cross bill, but plaintiff in the 
original, is in contempt for not putting in an answer 
to the cross bill, the proper motion is not to stay pro- 
ceedings in the original cause, but to enlarge publica- 
tion in the original to a fortnight after the answer is 
come in to the cross-bill. Creswick v. Creswick, 
i Atk. 291. Pu. Cross Bili.. 


Kxamtnation, see Pr. Kvin. 28. 


Kx A .MINER, see Pu. EviD.'28.. (0* 


XXXIX. Exceptions, oenkrally. 

See also Arritratou & Awakd. — Pr. Answer, 17. 

— Pr. Costs, 10. (t). — Pr. Master, Uefk- 

jiKNCE, 6 lc , 2. (/i). 

Exceptions will not lie to the return of com- 
missioners in a suit for partition, on th6’ ^und of 
inequality of value in the lots. In all 'ctWl^of im- 
proper conduct in the comraissionersi^tikibtion must 
be made to suppress the return. v. Tatty, 

I Sim. 136. Pr. CoMMissiojfegv Pai^^ON. 

Exceptions irregularly eRti^|Qmord^l|M?feo be talien 
off file. IVilliams v. Davies, 1 k & S. ^96^. Pr.In- 
'iTiiiUNo Pleadings, &c. 

(Counsel's name must be .siguud Ao exceptions. 
Chandler v. Fartiiigion, 6;.fiiad.'‘ 102. Counsel’s 
Signature. 

After order to elect law or equity, plaintiff can- 
not move on motion of course for leave to file ex- 
ceptions nunc pro tunc, but ought to make special 
application for that purpoaei 4tid for an order to 
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suspend elecfS^u till exceptions are answered. Cimp*^ 
land V. lhadockt 5 Mad. 14. Ph. EtibrioM \ Pif«^ 
Exckptions, nunc pro tunc.' 

By minute 7th May, 1819, the rule of court, dated 
1st February, 1792 (which directs that exceptions 
set down for argument are to lie called on at the 
sitting of the court, the effect of which is, tliat where 
plaintifi* does not attend to siip])ort them, they are to 
be struck otit, ami defendant may then move, as of 
course, that they be overruled ; and where defend- 
ant does not appear, they are allowed) is ordered to i 
be stiictly adhered to. Memoramlinn. 7 Price, 208. 
Exceptions. 

Exceptions under the circumstances allowed to be I 
taken nunc pro tiiun to the miis’cr’s rejiort of in- 
sufficiency pf answer, tiiough after tlic icport was 
made, a plea of further answer were put in, an<I the 
pjea overruled. A'osl v. Ward, \ Mad. 339. Pii. 
Exceptions to MastkiPs llEPon r. 

Where exceptions have been filed nunc pro tunc, 
court will not grant injiinction on opening material 
exception,’ unless the plaintiff, on obtaining his order, 
gave a four day rule for arguing the exceptions. 
Kd wards v. itogarth, 1 Price, 147. Pn. Injunc- 
tion. 

Distinc.tion as to exceptions in the courts '»!’ c’.aii- 
ceiy and exchequer. Rowe v. Teed 15 377. 

Exception to the report, and in general terms, 
that the master had reported the examination suffi- 
cient, whereas he ought to have rcpoitod it insuffi- 
cient, is regular, but not to eneournged, and therefore 
being overruled, costs bi^ond the deposit wetc given. 
Purcell V. M^Numarut 12 Vcs. 1(5(5. Pn. Kxcep- 
WON8 TO Master's Peport ; Pa. Costs. 

Amendment of exceptions permitted upon mis- 
take. Raider v. litwk of England, 10 Ves. 284. 

Baro filing exceptions, is not shewing cause against 
confirmation of report. Hall v. Mnllhier, Dick. C04. 
Abel V. Nodes, id. 730. 

A person who was summoned to appear before the 
cotiiinissioners, and did not appear, may except to 
their decree, if concerned in iuleTcst. Rawson v. 
Turner, Sel. Ch. (la. 42. 

Exceptions frivolous, exceptant to pay 20s. for 
every one overruled, and I Os. for every one waived. 
Read V. riM, Dick. 110, 

Liberty given to amend.:, exceptions after arguing 
tliem. Noi'lhcote v. Ndrlheote, id. 22. 

When the court 'on heaving refovs the maUer in 
controversy fo "gentlemen in the country, nu excep- 
tions lie to their certificate. De.>su v. Curringlon, 
2 Vcrn. 79. Award. 


XL. Exceptions, Bill of. 

The writ grounded on the stat. Wcstni. 2., com- 
manding judges to seal a bill of exceptions, docs not 
lie where the exception taken is to an order of a court 
of law amending one of its own records ; nor, seiiible, 
to any order ^ide upon motion. In cases where this 
writ lies, it p^ht to be made out by the clerk of the 
crown, an^pot by^^ fe cursitor; and it shoultl not 
issue withoU|r .speci^£SpGr from the person liolding 
the great sp^, ' . Ldwm^ v. Murray, 1 Scho. & L. 75. 

No matter, except such as if allowed would be on 
the record, can. if disallowed, be properly brought on 
the record by bill pf eitdejpdons. id. Btf. 

A motion for a mandatory writ to the chief justice 
of king’s bench to sign a bill of exceptions, denied, 
though such writ was issued out of chancer/ , to a 
judge of an inferior court. The Riot^s* Case, F^ern. 

JuRisnrc. ; Bf AND ATonv Writ. 


f XISL- ExciixQUEn, Practice in« 

The Lord (>hief2Baron emjMwered to determine 
suits in equity ; if hindered, thb king may apTOint 
one other of the barons to sit as thU Lord Chief 
Baron, &c. shall appoint ; decrees to have full force 
subject to appeal to nouse of lords.; 'Lord Chief Baron 
or Baron may on |)etttion rehear causes, &c. 57 G. 3. 
c. 18. s. 1, 2. 3. .TuuisDicn ION. 

I low proofs are to be folioed for the judge. Order 
of Court, 2 1st May, 1821. 9 Price, 343. ” 

The Lord Chief Baron will hear causes and mat- 
ters by petition on Mondays, Tucsdiiys, WednesdaySf 
and Thursdays, except cither of them siiall happen to 
be the first or last day of term. All causes for further 
directions are to be brought on at the sitting of tlM 
court on 'I'hursdays only. Gen. Order,’’ 28th April, 
1817. 

The Lord Chief Baron will hear causes on Fridays,/ 
Saturdays, after the revenue business in the outer 
court isdis]X)sed of, if there be time. Id. 

The Lord Chief Baron set apart from the rest of 
the court in the exchequer chamber this da/ for the 
first time under the late act of parliament. Gen. 
Order, 28lh & 29th April, 1817. 

Onlcrcd,all pleas and demurrers and exceptions to an- ' 
swers in suits for equitable relief, be set down to be heard 
before Lord Cliief Baron in the inner court ; and any 
motion in equity may be brought before his lordship 
in the same court ; but notice of motion must express 
in which court the motion is to be made : exceptions 
to answers to bills for discovery and injunctions are 
to be set down for argument in the outer court as 
herotofore. Ou Mondays and Thursdays, motions, 
pleas, demurrers and exceptions in suits fur equitable 
relief, exceptions to reports, and further directions, 
petitions. On Tuesdays and Wednesdays, original 
causes will be proceeded with. Fridays and Satur- 
days, Jiord Chief Baron w'ill sit with other barons in 
outer court : court will proceetl with original causes 
on Mondays and 'Ihursdays after other business dis- 
])oscd of. Gen. Order, May 1st, 1828. 2 Y. Sc J. 
329. 

In injunction bills, wlieie the defendant resides 
abroad, and an application is made, that service of 
process on his attorney at law may be good service, 
the court of chancery reijuires the bill to be accom- 
panied by an affidavit, by the plaintiflT, of merits : in 
this court the affidavit is not reituired until the motion 
is made for the injunction. Royal Ejch, Assur. Comp, 
v. a/iorl, I Y. & J. 570. Ph. Affidavit of Mstms. 

A party is nut subjected to costs on the abandooi* 
ment of motion after one single notice of motion^ 
Hurd V. Partington, 1 M'Clel, & Y. 40. pR. 

C(»STS. 

In exclicquer, in a suit fur discovery and commis- 
sion merely ; a commission to examine abroad biay'' 
issue before answer. Ibbeison v. Richardson, 1 M'Clel. 
581. , f 

Applications to discharge ordem for irregularity 
must be made without delay. The court of ex- 
chequer, like chancery, is always ojien. JosepK v» 
Simpson, 10 Price, 25. IiiUECULAnriY.^ . 

An injunction is not dissolve,d in .this cdti^!.a4a 
I consc(]ueQce of course, on allowing a demurrer to dib 
bill on the cf]uity of which it was obtained ; it must 
1)6 moved that the injunction be dissolved on tha| 
ground. Barclay v. Curtis, 9 Price, 661. Pr. Db- 

MURUKR. ^ ' • ' 

Application by plaintiflT to. ^withdraw replication, 
and amepd bill, is not a motion tif, course, andean 
only be imide in exchequer on affidavit of materiality 
and lyatdre.' ' Markham^y, Smyth, 9 Price, 163. S. A 
id. 6615. : 

And #as made twelve months 

i after defendant and proceedings suffered 
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to bttfar advanced t motion was disctinigi^ liith costt 
"on bnooBltieli of defendant who '1kad<' had notice of 
' motion* Semble, Petre v. Wellt^’ id.^ 670. 

. An amendnent in such case, by striking out of bill 
tithes to which plaintiff was statea to be en- 
titled: but of w^ich no account was prayed, was 
aBpyrod. Markhanii'VB Smyth, 9 Pri. 163* Pr. Mo- 
tion. 

If defendant means to except to report of imper- 
/ linence, he must first move for leave, and notice of 
' modon must be given. Ward v. Boltalhi, 8 Price, 

86. iMCFR-riKKNCE. 

In Kxchequer, report of officer on reference, that an- 
swer is impertinent, must be confirmed by court on 
motion, of which notice must be given for that pur- 
pose. Id. ib. 

The practice of the i \chequcr, permitting the 
plaintiff in an issue to make default once at the trial, 
does not prevail in chancery. IWrblork v. TuUr, 
1 Jac. & VV. 226. Dkcai'i.t at HEAtUNt;. 

I’ractice of the court of cxchcqutT holding the 
bankruptcy of the plaintiff, no abatoiucnt, and thcic- 
fore, dismissing the bill with costs for Avant of pin- 
sedition, liumlrll v. Munifonl, 10 \'cs. 126. Pu. 
Abatf..ai£M' & Revivor ; '13.\nkca. Ihiiri •>« 

Where injunction is moved in ostlicquer, yon lu.iy 
move to try the cause staying p\ccutu)ii nil the lecrits 
of injunction be determined ; hut iiijum-tion will not 
be granted against a foreigner nnicss on aihduvits of 
merits. Lofit. 5*15. PoMEioNiiR. 


F.xiiiuns, fee P». Mvii). l(h 


set Pii. Ofi k’.i us or Court, 1. (»•), 


Filing Pleadings, see Ph. An *411 i n. fi; 17. O').. . 
Pii. Dcsiurtur, 3. — l*R. Ka:ii. 1 1. (#•). — Pn. 
Plea, 2. 


but with conaiderable hesitation. Eiilihs v. Mattey, 
pi Y. & J. 196. Advancement ; Infant. 

I Fund in court detained, until the party b^ whom it 
has been paid is secured against all eonnicting claims 
to it. Fraveklyn v. Colhoun, 3 Swan. 3C&. 1 n- 
I DEMNITY. 

Motion that defendants, whm title in trust lands 
was in question in the cause, might have advanced to 
them a sum of money to answ the expense of exe- 
cuting a commission in America, refused. TiUoUon 
I V. Hargreaves, 4 Mad. 172. 

I Advances to a married woman, deserted by her 
I husband, on the credit of a fund in court, her property, 

I for her maintenance exceeding the income of that, re- 
imbursed out of the capital. Guy v. Petirkes, 18 Yes. 
196. REIMBURSKiAlENT ; FeME CoVERT J SEPARATE 
r,sTATE, 

Couit will not keep money after the party is enli- 
tlcil to it, even at his request. Isaac v. Ooinperls, 
I Vos. .1. 44. 


XLIIT. FL'iniiia DjRECTioNa. 

Whole causes arc 7>ct. down for further directions, a 
ropy of ili'cri-c and master's leport, and the manda- 
tory part of ilecrt:i‘, must hi' loft at C. Raron's rhain- 
beis tAvo luilou' hearittg. (jciicral Ord. Kxch. 

2U .lime, 1819. 7 Price, 

Kurilicr directions hy luotion, when reference to 
iiiastcr is ui.ulo on motion. Wliitcoiub v. Foley, 
6 . Mail. 3. Pr. Monon. 

.-V cause cannot lie set down for lurthcr directions 
on a s».'par.iU' rc poit' an order <»u a separate report 
mint he sought hy petition. r«n Kamp v. JMe, 
3 .Mad 430. 

Where adininistrotrix, under usual decree for ac- 
count, atU'inpicd tu support licr di>chaige before mas- 
ter by forgery and fraud, court, ujmui petition and 
further tlijcc.lions, dircctird enquiry as to balances in 
her hands from time to time, and a computation of in- 
tcre.Nt tiicrcon. }*onirU v. Price, 14 Ves, 502. 

cause iiiuA he set down for fiiither directions, or 
upon equity ved, In^fore l<d. Ch. or IM. R., with- 
out rcgaid 1.0 ciiciimrlancLS Avhere it Avas heard ori- 


XLII. Fi'ND IV f'-rilT, ANO ADV \NJIVC, f’ • AT V 
THF.RKOl T, 10 < AHU\ l»N Sill, 

A solicitor has a lii'u for lii.s ro.sts on a fund in 
couit produced by his exertions; and thepfoic aaIuic, 
on a oilLfor discovery in aiil of a defeiut* at l.iw, an 
injunction was granted ou the terms, one of which 
was the payment of money into ruurt, and dn answer 
was afterwards filed, and the action at law hciiig 
subsequently tried, a verdict was found for the de- 
fendant ; it was held that the solicitor for the defend- 
ant, in equity, had a lien on tiie fiirul for the caists of 
the discovery. But Avhere the solmitor for putting in 
the answer was removed, and hi.s demand paid, and 
another solicitor employed, it was ruiisiih-n ii that the 
fund was exonerated to that extent, ami he hudnotany 
lien for the costs of the former solicitrir, though paid by 
him. ln:ihg v. liana, 2 Y. .1. 70. Soi.icttok & 
Cijot; Lien. 

Ihe court has no autlioiity to advance part of the 
fund in the cause, to enable indigent parties to prosi> 
Sim. 40 , J 

I "***? hwjueathed by wll was dircctcsi to accu- 
mulate till infants sbouhl at’airi twcnty-onc, ileduct- 
ipg annually from the intCTcst such portion as might 
be necessary for their education and other expenses, 
wiUi l^neht ot survivorship in case of either dying 
liAto twmy-one • the shades to be veeted at twnly- 
ope. Ihe court (the parties to whom the Alhd wii 

ftptirehMe of a commimw, fc, the inhnto, 


gin. illy. l*emfieitoH P^iberfun, \\ Xcs, 5i3. Pr, 

Si. I UNO ODAA.N CaCSK. 

Ou return of certificate of commissioners appointed 
to ;iM:crtaiii hinds, it is the practice iu court of cxche- 
•qiicr to set doAvn cause, for fuither directions, and not 
to move to rontiirn corn tnis.sioneiE’ letyrii, nor to file 
o.A'Ccptions, Denn of Ihreford v. IMUit, 6 Price, 
331. ‘ • 

further directions, a question decided by 
master was opineil without any exception, all the 
cirriimstanrc.*> a])pf:.ir’iiig by riqiort. Adami y. Clax- 
ton, h Vcy.. 226. J*r. AIasteu*.s Report. 

Plaintiff may set «loAvn cause for fjurthcr directions 
at .saiiu- lime tlmt he excepts tu rc|)orl. Yen v. Freer, 
5 Vrs, 424. lioirei'hiink V. Collasseau, id. 

1 'lion further directions, Llic court may add to the 
ihicret; ; and may tliorcfore give interest, though the 
question of intcrr;.st was noi reserved. Crttaey.Hun- 
/cr. 2 Vcs. .1. 164. S. C. 4 Pro. C«C. 167. In- 

'JEin..sT*, Di.fiiKi:. 

lntci¥.st decreed under a gen^l reaeitition of fiir- 
tlier directions. Smnmes v. 2. .VeB. J. 36. 

Ini MM ST. . 

Petition to set down cause for farther ^irectiona, or 
such fiiithcr order as court shouH think' fit, dismissed, 
thou''li the parties could not^pi^ceed ; an inquiiy be- 
fore the master being renrlefied\ise]e$sby the event of 
a verdict upon issue directed, and further directions 
having been reserved till after trial and report. Dixon 
v. Olmiw, 1 Ve/. J. 153. 

A special direction to the malter in settling an in- * 



s^«6edrcoij)tSr Sract^;: 

fant'( allowainos, ^consider fte bhth of a ui^ 
provided for. refused. Burnet v. Barnet, 1 Bro. C.C^ 
179. S. C. 2 Dick. 602, ^uod;- tide. Infant j 
Maintenance. 

Generally speaking, to warrant a reservation of in- 
terest on further directions, it should have been di- 
luted on the ordinal decree : the case, however, of a 
direction for a trial at. law is an exception, and tlierc 
may be others founded, on the peculiar nature of a 
case. Champ V. Moody, 2 Ves. 470. IntehksT; 
Fr. Decree. 

^ The court has po^er to give interest upon further 
directions, though the question of interest is not re- 
served by the dec^. Oondyei* v. iMkcj Ambl. 581. 
Interest. 

A party cannot move, upon a master's report, to 
bring the cause on for further direclioiis till the report 
is coiifirnied. Smith v. Reynolds, IVIos. 71. i*ii. 
Master’s Hepoht, f^iNFriiMATiox or j Pu. JMotkiv. 


XLIV. IIaueas 
See also Stat. <*. or, II. 25. 

A bankrupt brought u]i by iiaiious (*<..:pu.- n >t to 
lie discharged because the return i.; the writ sets iorth 
the warrant of committal irnpe. fertly, and in such a ! 
case the Ld. Ch. berure lie cnteis iqion the ({uestion 
of the validity of the roiiiiniilul, will :.'itaiti whe- 
ther the warrant is truly set Ibrlh 'u the utiirn, and 
if it IK not so set forth, ho will oidri* the leturii to !>e 
amended. In tare, of Poirer, 2 Uuss. 583. 

Whore bankrupt cuininiltcd by conunissir icr- is 
brought up by habeas <•orpu^, noliic must bo given 
to the assignees ; and notice on Saturday afternoon hu' 
Monday, unless right to discharge is oloar, is not suffi- 
cient. Bramley^s Case, 2 J. 6c W. 453. IbwKitv. ; 
Dorics. 

The Ld. Ch. can issue the writ of halieas ruirpus at 
common law in vacation. Croiclefs Case, 2 Swan. 1. 
S. C. Buck, 2b4. .TcnisnicTioN'. 

The slat. 31 Car. 2. is in all its enacrnients to ho 
construed ivilli reference to applications undo t it. l.l. 
(i8. Stat. C. of. 

31 Car. 2. c. 2. s. 3, extends to persons ooininittcfl 
during term. Jd . tif). St.4t. (’. fiF. 

Obedience to the writ of habeas corpus may bo 
enforced by process of contempt. Id, 73. Pu. Pm.- 
CESS or CoNT:£Jlil.l>TA' 

Writ of corpus a liigb prerogative writ. 

Id, 48. 

DefcndaAt, in Newgale under a criniin it seutt lu'e, 
having been brought up by balicas corpus for no{ 
putting ira his answer, and leniandcd to Xcwg.ile, as 
■ to the farther procecditig, (/'u./. ZJ.ux/ v. /Vv/;. 

15 VC8. 170. pRi Ax.'-Wim ; PuiSOM.It, « IH.UIN.\1. 

And in a similSir' case, tin’ courl refused to make 
any order, on the giouinl that the juoeosK of the couit 
would not reach defendant. Mass v. Ihvini, 1 \'cs. 
& IL 306. 

Order that U'^i'son ag.iinst wliorn a cnnunissiori of 
luuacy was established should bo delivered up to the 
committee ; habeas corpus not necessary. Ihp, ('ran- 
mer, 12 Ves.'^/= 

The mode of the jiulgincut of commis- 

flioners of bankmutcy committing the bankrupt for 
‘notauswering satimetor'dy, is by habeas corpus. Kr/i. 
Kingi IV Ves. 425. SAiNsev. Reviewing .Tuno- 
MENlM>r CoMMXSiUONX]^^' 

Defendant in confiheim^HindeT sentetice for ^ clony 
cannot be brought up by habeas^vomns upon an at- 
tachment for want of ah. answer, kogers v. Kirhpa- 
trick, 3, Vcs. 573. Pft. Attacumiwt for WAlifSoF 
Answer, . • -ib!.. - 

VIIL. II, . 



" Rearing, 1031 


in titt^hmiant forl^.anpfaring, 
m^^nsonejl for feloi^,. the plain- 
tiff must proc^d iln^the usual WAy bv habeas corpus. 
S.C. id. 471. Fr. AiTACiiMftNT } Fii. Felon. . 

A habeas corpus and a <|n:tioign.dilier ; the latter 
removes tire body rum cn«fd, 'and declare jtfPo 
in the superior court. Woodcraft V. KuMUfton , 2 AUt. 
317. CniTTOnARl. ^ 

Motion for a habeas corpus bring- 
to charge liiin in contempt for'^t answertng, he btiDg^ ' 
then in Newgate under a criminal sentence, mfu^d/' 
the application Lxiini; founded on th^ return ofvlho 
messenger, and not. of the sheritT ; an^ had it beeb^ 
otherwise, the motion was unnecessary, because de- '■ 
fendant was suibcicntly charged by the attachme^ 
issued to the shetifl'. J ■'■.usun v. Aylett, 2 Dick. 
658. 


Habeas corpus to bring up infant, arrested for nc^r.; 
ccssaric.s, to have guaiuian as.-igned, must be w 
motion not j-otition. llomp v. Lavmj, Dick. 170. 

J>efcndan1 in marsbnlsca for ilebr. must be brought 
by habeas corpus to aiisvvcr contempt. Brandon v. 

Dick. 160. 

lb^c’;‘u;it committed to Newgate for not answer- 
c' ' omniisKioners.. habeas corpus under 31 Car. 2. 

1 - directed lo keeper of Newgate. Bei v. Home, 
Die... 67. 

flalnsis corpus to warden of Fleet to have defeud- 
aiii in court to be charged xvlth debt on recognizance. 
Ward w Crouch, Cary, 71. 

Defendant, a prisomu in Brisbil, being in con- 
tempt for disobedience of a decree, a liohras rorptis 
cutn causi^ was granted to turn him over to the Fleet, 
and on ins persisting in bis disobedience, a seques- 
tr.ilion is.sued. KUard v. TI5i/Tt*», 2 Hep. (3h. 151. 

One in the Fleet foe breach of a decree for not 
vacating a judgment, by judgment in a feigned au- 
tiiiii in K. Ji. gels himself turned over thither, and 
thereby getting liberty to go abroad, got the defend- 
ant in the jiulgmmiL taken in execution. On a 
habeas corpus <leien<lant in equity was brought hither, 
and ir-i*tuniuittc»l to the Meet, and confined to his 
cicnisbcr, itutl a lialieas corpus with a long return, 
‘i.mtod to the ddtiiid’.ml at law. Bakery, Beaumont, 

I Ch. C.;i. 32. 


*•. l.V. Jll'.XUINi;, AM) SI-.rJTNG DOWN CaUSE FOR."- 

•Vc also Pii. AN.«w!n, 17 . (M — Pr* Cai'sf., 

JOrilMM., 6.C.' •!’». 1i FIIF.IKIM;. '■ 

Whi'iccause is set down in two »’oiir is, solicitor shall 
Ccitify this to rc'^i.*'lr.n of cjuirl whcie lirst Set dowD^^^, 
Sro 11 \o>. 53. 38ih (i.-n. t»idcr, 3rd April, 1628. 

Shoit cAUM-s u\ the gcncril pnpi.-r are \o be place4.- 
in die p.rj er toi the I.*"!, cause tl iy in c;u*h term, btffef: v 
no can so is lo be placcil as a short cause in which any 
qimstioi) arises, or anv 'point is to bo discussed. 
tbdoi, T. r. UVM. “ I .M'flel. 708. Id. 13 Price, 

Kxccplioiis staiullug in the paper for aigumed^'^^^... 
only be ln-aid at the silling of the court. Mempmndum. rf 
1818. 5 Price. 607. Pit. lOxcEenoNfl to AnsweE.'^ 
Ordered, that the paper of causes sh&ft^be niadeefUt 
from general paper as tlioy^tand, and that^o cause 
shall tie omitU'd unlos.s .specially dircctM hy'himself, 
uiKin application to him in lUia^Ourtt^ jERcepk in chses 
where causes are abated, in whicliilMi^ cause abated 
is to be. adjourned to the column of^abated causes, 
and notice of '^ujch abatement given & registrar ; not 
to apply tp. cniisite in wli^E aimey-general js party. 
Gfn» Order, Si 

1 Where abat^ cettgliw^^ to paper by ord^ 

1 W'iV . 
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pjUdhct^Lv. 


Ti-e 


-fbr lieMtog^Aiey Bhall be put at 

• Ifie 4ay. ' Cto. Order, 20th Nov. wty. W. 

*'*’ When heari|ig is on bill and answer, the answer 
nitted tnie oii jiSl points. Beame’s Orders, 29. |80. 
^JCfcrtifichte that proceedings are filed, to be produced ; 
a| l|a»'>leg. Jd. 

. ^ W counsel appearing for defendant at hearing, and I 
' being served, answer to be read, and decree 

tabebntM. /d. 197. ^ 1 

l^viodii to shewii^ cause, he must produce cerifi - 
cate that costs are p^. Id. 198. 

Note of hearing to be set up in registrar’s office, 

' two days before. Xd. 254. 

But orders for setting down to be taken in due time 
to registrar. Jd. 254. 

Otherwise cause, &c. to be put off. Jd. th. 

Clerks in court, on either side, to attend hearing at 
Rolls. Jd. 267. 

' No motion to hasten a hearing, nor cause entered with 
registrar for hearing, without six clerk’s certificate that 
pleadings are filed, for which no fee to be taken. Id, 
287. 

If solicitor offers at hearing to read pleadings not 
duly signed, cause to be put off, and solicitor fined. 
Jd. 289. 

Cause to be f^t off, if depositions made in fraud of 
examinera. Jd. 302. ^ 

Cause to be put off when parties are not ready at 
be^nning of term." id. 310. 

No cause to be set down for hearing the same term 
publication passes,^' id. 319. 333. 

Exception thereto. Jd. 319. 334. 

If plaintiff docs not set it down term after, defendant 
mtw. Jd. 319. 

No cause is to be set down, unless six clerk certi- 
fies he hath seen depositions published, id. 336. 

If solicitors do not come •prepared with their proofs 
properly folioM, so as to refer to the passage tendered 
to be read, the cause will be ordered to stand over on 
paytnent by the solicitor of the costs of the day. Or- 
der ExchyE. 1821, 9 Price, 343. 

Each ^l^nesday during the sitting to be for short 
causes, wWher heating or hearing ; and the regis- 
Ctar to make out a short list accoMingly, inserting 
therein sucl^ causes and re -hearings only as shall lie 
ordered on petition to be tians[>oscd from the long list 
fb such short list to be heard before the chant'cllor *, 
the party ''obtaining such order to serve the same on 
the opiiosite pirty’s clerk full four days before the hear- 
i^^^ |)rd. Ch. Irel, 7th May, 1808, O'Kceffo’s Ed». 

When the coats of the day arc ordered to be paid, 
they are to be considered the cosIb out of pocket. Ord. 
qh. Irel. 13th May, 1807. Id. 106. 

Where i cause shall be struck out of the paper by 
mason of the non-attendance of the attorney, no mo- 
fion to reinstate such cause shall be entertained, till 
•the attorney first pay to the box 13s. 4</., which sum 
lie shall nbt afterwards bring in charge, nor the officer 
tax, against his client. Ord. Exch. liel. 24th Feb. 
1795. Ir. T. Rep. 601. 

^ Ordered,. that before any cause be called on, the so 
‘li^tor deliror to each of the barons, a statement in 
..Doling cont^ning the names and interests of the ])ar- 
. ties in the cause, together with the prayer of tlie bill 
V Old. Exch. 1793. Kirkby’s Ord. Exch. 46. 

•A If defendant, having been served with subpoena, 
‘4 j defaidt at the hearing, defendant’s answer, and 

• tlie depontiofts, shall be read, and thereupon 1^ de- 
creed or dismisaed, uhle-js the court sludl. see cause to 

SU s'"day to shew cause diauiit.^dc« 

Orf.Ch.M. 0’K«tts’.I!d.9. 


r* If de^dant, being 'lisrved to fimtr vEdgment, maltb 
default at the hearing, and has a day given him to shew 
cause against the decree, he shall not be heard therein 
until he first pay 61. costa* Ord. Exoh. SO. Kiik- 
by’s Ed. 1%. 

If a defendant appear in ooart in 4soiisequence of a 
subpeona, or an order to aopw gratia, and pleintiff 
makes default, the bill shall Iw dimissed with ‘Costs. 
Ord. Exch. 27th June. 1788.r.f^Ku|^8 Old. 44. 

All causes wherein publicatibn e|p{net have )mu»- 
cd, to be set down after the causes tn^lin publication 
shall have passed ; and all causae dfej^hding on refe- 
rence to the deputy remembrandWt after the causes 
wherein publication shall not have passad, and when 
reports shall have been signeil in such last mentioned 
causes, and no exceptions taken, such.eajttses to be at 
the head of the particular paper 'fer the day, and in 
case exceptions be taken to reports,’ the same to be set 
down within eight days after filing. 0|d« Each. 21at 
May, 1778. 2 Fowl. 171. * 

No oanse to lie received by the registrar, to be put 
into the paper, after six in the afternoen of the day oe- 
fore the day for which tbe cause is ssft^ down. Ord. 
Exch. 20th June, 1729. Kirkby’s Oid^'Ezch. 30. 

No cause to be put into the pajier of twelve till after 
the return of the siihpcrna to hear judgment. Ord. 
Exch. 1819. 7 Trice, 560. 

Whcrt^causes are set down for further directious, a 
copy of the report and the mandatory part of the de- 
cree must be left at the C, b.’s chambers two days 
before the hearing. 1U» 630. 

If plaintiff be not ready at the day appointed for the 
hearing, if the court have leisure to hear it, and defend- 
ant be reatly, then defendant is to lie dismissed with 
costs, unless the court sec just cause to appoint a fur- 
ther day. In Order 18, O’Keeffe’s Ed. 9. For the 
future the Ld. Ch. will strike out any cause that is set 
down in tlie paper,"' ([unless some reasbns appear by 
affidavit,) if the parties lie not ready at theoay fixed 
for hearing. Ord. Ch. Irel. 5th May, 1719. id. 29. 

Causes adiourned for compromise not to be set down 
among the short causes until the treaty of compromise 
be determined. Onl. Exch. 15th June, 1790. Kiik- 
by’s Ed. 46. 

All subjKBnas to hear judgment to be made return- 
able the first hearing d^ in the term after issuing the 
same, and all the causes to be set down for the first 
hearing day of such tenb, pursuant to the return of 
such subpoenas. Orfi. Ch. Irel. 16th Nov. 1813. 
O’Keeffe's Ed. 109. Ord. X2th Nov. 1792. 23nl 
Feb. 1793. id.85. S.T. C 

Particular course pursued on heaiwof tithe cause. 
J.oii;« V. Ferkins, 1 M'Clel. 596./ S. F. Drake v. 
Smith, 6 Price, 375. Tithe GavSX.' 

Cause may be regularly set down witlttfiit consent in 
the vacation, after the term in whi<^ jniblication 
passes. Partridge V, Cawn, IS. 4|.B*46£ < 

Where one of several defendants Mie down a cause, 
be is only bound to serve the plairiti^ and the plain- 
tiff is bound to serve the other defendants with notice. 
Smith V, Wells, 6 Mad. 193. See Clarke JJunne, 
5 Mad. 474. Pii. Notk e. ? 

A cause having been once set dowi||w healing, the 
bill cannot be afterwards dismiss4&>4tt.fi mere motion 
for the purpose, though after , ag^h^l'to amaad ob- 
tained, or in default the liiiL1lh*ll(lllil:diiim ’ Vhe 



;,andifnlain- 
* ly- 


ro Jhifiiid and put it at 
ifrimable witness, at- 


course is to set the cause d( 
tiff do not then attend, the 
once V. Wye, 9. Price, 166* 

Court will set down 
the head of tll^paper:^^ 
tending frodi gdolic offinPo" .epuntiy to move docu- 
ment, to retmu. Smifi n Gnnfe; id. 149> 

^bpeena to Appear and njoin is not neceiaaty to 
ei^le plaintiff to moceod to, hearing, and no instance 
' subpoena known* Jit/mm v* Maekenm, id. 
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213. S.P. PfevT lTiUf. id. 670. Pa. 

TO ATPBAR AND REjOlN. 

Cause cannot be set down unless by consent in same 
term in wmch rule to pass Publication is given. iMd 
V. Geiulin, 5 Mad. 83. rn. PuBLicATiqn. 

^ The practice of the Exchequer, permitting the plain- 
tiff in an issue to malce default once at the trial, does 
not prevail in Clkancerr. Bearblock v. Tyler, IJac. 
& W. 226. IN j^CHEQUEH. 

MidtiforioitaDllA cannot be objected to at the heat^ 
ing; it shou^yMone by demurrer. Ward v, Cooke, 
5 Mad. 122. " Pe. 'Multifakxousness. 

.llefore publicatibn passed (plaintiff having obtained 
order to enlarge)^ . plaintiff set down his cause, and 
issued subpoena to hear judgment : held irregular. 
Subpoena quashed, .and cause struck out of paper. 
EUie V. King, 4 Mad. 126. Pn. Publication. 

When the interval is short between the publication 
and the hemipg, the court will grant time to examine 
whether the deposition was regularly taken, it being 
too late to object during the hearing. Cordon v. Gor- 
don, 1 Swan. 171. Pa. Deposition, Time to ex- 
amine. . . . 

On a deidiirrer, if plaintiff has no affidavits of ser- 
vice of subpoena to hear judgment, the cause may be 
struck out of the paper ; if an affidavit of surv. e be 
produced,, the court will hear thn ulaintiff. Pe,.fold 
V. Riaiulikdtom, 1 Swan. 552. * 

Dill of foreclosure cannot be set down as a short 
cause, except by consent. Rashleigh v. Dayman, 
2 Mad. 147. Pu. Foiif.closure, Bill of. 

Cause cannot be heard against some of defendants 
in absence of rest, although it is not intended to pro- 
ceed against them. Bill must be formally dismissed 
as to them. Rumney v. Morgan, 4 Price, 266. Pn. 
Bill, Dismissal of. 

To shew cause against a decree, on default by de- 
fendant at the hearing, the older must be to set down 
the cause bh some day immediately, not after the causes 
already set down. Marg, Antpach v. Noel, 19 Vcs. 
593. Pn. Shewing cause against Decree by 

DEFAULT. 

Where defendant does not appear at hearing of 
cause, on usual affidavit a decree is obtained, and it 
is afterwards moved to set down the cause again, the 
court will direct a paiticular day on which it is to be 
heard. Id, S. C. 1 Mad. 313^ 

^ Plea set down by defendant, if he does not appear 
when plea called on, and an affidavit of plaintiff 
having been seized with order to set plea down, will be 
ovenuled ; ud iPlko such affidavit made, will be 
struck out m^paper, and will not be restored without 
affidavit aceotlimg for delay. Masarredo v. Mate- 
land, 2 Mad. 38. ' *Pr. Plea. 

^ Privatehearings always on the consent of both par- 
ties. iwlfiirfiv Ld. Fifrtsmeuth, Coop. 106. 

No instanroyqf a bill of interpleader brought to a 
hearing. Afairtiiiitti v. Helmuth, cited in Stevenson v. 
Andonon, 2y.<feB. 412. note (i)< 2nd Edit. In- 
terpleadeb; ' 

A qause nUl^ be set down for further directions, or 
upon ^uitirreserved before Ld. Ch. or M. R. witli- 


PkA'lHil dnending for the same 

xefened to tnKnItter M coinni; withAt bei 


being set 


out regard M: 
naUy. Pi ' 

FmicER 

-BijlltQi 
brott^t to 
fendant may' 


nstances where it was heard origi- 
yv, Pemberton, 11 Yes. 53. Pr. 

NS. -H, 

ony merely, ought not to be 
^ ut if it prays relief, the de- 
Sffh diiwn for dismissal. Vaughan v. 

Pa. Bill TO PEiiFK- 



PUtgerald, 1 & L« 316. 

utats. ^ 

Upon a deenm tamJbirmfault 
evidence is not to be.ehlMff as read^ji^iubbt v. 

10 Yes. 30. Pr. Evxd.V'Bntry bt^^As read. 
Plaintiff may eicept to the repufe, and at thjMmubil 

tuaeamdown the cause for fttitlMrdirac^ 

Prere, 3 Yes. 424. S^r, J8f dWiONl to 


down. Danfel v.^ttefcaff, t JlTes. J. 484. B. G. 

3 Bro. C. C. 644, Pr. Plea op FoPier Suit. 

Petition to set down causa for forther. diiections, or 
such further order as tlie,cArt Ihink fit, dis- 

missed ; though the partibk could ffiM proce^ ; jm eti- 
jquiry before the master being renderra usolaai^l^ the 
event of a verdict on issue directed, and fettherdhec- 
tioDs having been reserved .ll|||p after .theililjti'di^^ . 
port. Diiun v. Oltnius, 1 Ved^ff. 153.' 

Bare filing exceptions is not showing jsause aga^st 
confirmation of report ; they must be get down to'Hgp, 
gue. Hall V. MuUinger, Dick. 604. - Id. Ah^ 

Nodes, id. 730. - 

Plaintiff cannot enlarge publication# jand examiim\, 
witnesses after he has set down cause. Yato v. Bol- 
land, id. 495. p* 

Plaintiff cannot set down cause until after publicaiR;^ ' 
tion, unless publication be enlarged at instance of do- 
fendant, with proviso thatpliuntiff may. Id, ib. 

If publication passed, plaiutiff may set down cause, 
and if no witnesses liavebcen examined, may enlarge 
and examine. Id, ib, 

A* cause coming on to be heard, stood over with 
liberty for the plaintiff to amend. He did amend, but 
did not proceed furtto. Defendant may move to dis- 
mitii the bill for want of prosecution, and it is not ne- 
cessary to set down the cause* egain for the purpose- , 
Mitchel v. Lowndes, 2 Cox, 15. Pr. Dismissal of 
Bill ; Pn. Liberty to amend. 

A defendant in an interpleading suit not appearing 
at the hearing, a decree was made against mm with 
costs. Hodges v. Smith, 1 Cox, 357. 

A trustee hot appearing at the hearing, a decreewas 
made against him, with leave to shew cause against it. 

He then set down tho 'Cause again, and prayed hip 
costs of the suit, on paying the costs of the day, which 
were granteil ; the M. K. saying that his having paid 
the costs of the day placed him reetmn in curia, ' Norm 
ns V. Norris, id. 183. 

Defeodant made default at the hearing, but it ap- 
pearing from the opening of the bill, that ^aintiff had 
no equity against iiim, the court dismiss^ the bill, 
but by reason of defendant's making default, foe court 
did not give him costs. Speidalt v. JoAjis, Dick. 6|^. 

A bill was brought to establish a will and exeiwe 
the trusts, and upon an issue directed, afPeidict was 
found in favour of the will, Jthe cause coming on upra;^' 
the equity reserved ; it appeared the trusts were 
ccuted ; the court thought such a bill shoulff'^rlave 
been brought to a hearing, and dismityd it with CQSj||ff 
But this was reveiwd upon a rehearing. Marlor 
Whittaker, id. 805. 

Motion to transfer exceptions set down before' i 
Chancellor, to the M. R. on suggestion thatlb^qf 
was set down to be reheard before him ; said iki 
bar, and admitted, that exceptions ought to be 
down before the Chancellor, but that orifsneeial i' ^ 
sons he might order them to be transierrea ; but 
lordship denied the motion. Fretwell Xay.:it^ W' 
605. » 

Application, that a cause may be sot 
an early day, must be by petition. ' 

2Bn).C.C.56. ^ 

In equity, you may take ezc8(lfog» for want 
parties at foe nearing of foe cause qinpmnrt but 7m|f^ 
cannot plead it in abateihent al: taw'IjilflRV^ 

|one upon, foe merits. Du^^y,ASaii^ 2Atk.f 

for new mat- 
before de- 
fo ihew that 
,114 mint take 
cannot insist on 
V. Mackmrtk, 
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2 Atk. 40. S.C. BarnanU 449. Pi. Sum.EMEU- 
TAi* Bill ijir natitiib.of Rfvif.w, 1^fi:enc'f. to. 

^ When at hearing of cause olgcction is taken for 
xvant of parties, court shouW order cauM to stand 
over, with liberty to amend bill by adding parties, 
plaintiff paying costs. Given v. Vtwle, 6 Rro. P.C. 
604* Ti,. Paiittes. 

The cause coming on to be heard, and the bill 
and answer opened, was lefeireil to arbitrators, but 
nothing being done «o the reference, it came on 
•again. It was inslrted and admitted by the re- 
gistrar, that a decree exparti’, on defendant's default, 
is made on affidavits of service, and reading a piect^ 
of the answer. Ibit if a cause is heard, and the bill 
and answer opened, and then is adjourned, though 
defendant make default at the next hearing, the 
decree shall be absolute ; for the second hearing is to 
lie considered a contiuiiatinn of the former when he 
did appear, llahnp v. A'mi/th, Mos. 18(5. IV/ic- 
more v. Venenu*re, IJiok. S3. 

Defendant by consent to appear ^mih at the hear- 
ing, and pray no day over, making default, decree 
w’as pronounced. Demi v. Abel, Dick. *J87. 

Suit is dismissed with costs, plaintiff not appear- 
ing at hearing Fhirtuim v. Ibickutu^lf ('ary, 4.5. 

Decree by default, and a petition for u rehearing : 
the person in possession of the decree did not attend 
at the rehearing. Bill dismissed with costs as to the 
petition. TPi/soM v. Dnbhst Sel. C:i. ('h. 50. 

A decree was for plaintif)' nisi, wlio did not appear ; 
the M. 11. looked upon it as giving up the jud;^ment, 
and dismissed the bill with costs. Smme v. Fnrtii’n, 
id. 6. 

Bill to {lerpetuatc the testimony of a will, if brought 
to hearing, to be dismissed with costs. v. 

HMe&m, 2 P. W. 162. Pii. Bill to Plhi'e- 

lUATF. 

Jf a cause comes to a hearing on a bill of dis- 
covery, it must be struck out of the ])apcr ; but the 
bill Cannot be dismissed tiot praying relief. A non. 
Mos.'185. But see GuriAt v. D. wmviM, 2 .Aik. 166. 
S. C. Bam. 420. Pn. ll/i.i. or Discoveiiy ; J*r. 
Bill, Dismissal or, 

A cause may be rcfcrreil for irregularity in the 
setting down after a dcciee. JVige v. JWc, Mos, 
44. pK. Dlcki i-. 


Information, aee Cii.iitjxv, IV. 


iMPKRTiNtvcf., see Pn. Answi u, 18. — Pe, M a^ti n 
Uki r.RLNCi!., l.Cd^. 


XIAT. Iv.Hf.vcTioN. 

•S>e oZso Pr. Kvid. 11 . (e). — Pa, I’ay.ujnt into 
(’orar, 4. 

1. Gentrallu and general nrderSt and fnrhi rj\ 

2. How and when to he obtainsd, and motion Jor, 

3. Obtained on amended bill, 

4. ^ipee'uil, m 

6. Perpetual. 

6. latent and effect <f, 

7. Service o/, and of order for, 

8. Breach of, what comtitHtes, and for, 

9. JUmving, ccftniTtiiing, and exleiuUn ^' ' * 


19’ and cause agaiiut 

amend wuhoiit prejfitdice. T 


12. Against proceeding at law, 

(a) General Ip, 
ib) Against ejectment, 

(fi) To stap trial, and wtending eotnmon 
injunction, 

(d) To stay execution t^id distress, 

(c> In other courts, , . 

( /■) Whei'e money sitilV he ordered intaecnrt 
on gmntiiig, 

(g) In cases of' J valid policy, 

13. Agttinsl da rhening ancient lighXfj^ 

14. breach of contract, conenaMfrnnd trust, 

15. infringement of copyright and patent, 

1 fS, ■ ■ - set I i ng ii p legal d^'ence and bars, 

17. — nuisance, 

18. payment of money or trantfer, or nego* 

ciaiion of security or property, 

19. 7i» ijiiiet possession. 

20. Against sailing of ship, . . 

21. Against sale, 

22. Against trc<fui<‘s, 

23. -'Igitiusf irasle, 

24. In other coses, 



1. Generally, and form if, and genere^ orders. 

Injunction for breach of a tlecrce. Beamc'sOnlers, 6w 
Pnr posfession of land after decuec. Id. 6. 16. 

Of any nature not granted, revived, dissolved, of 
stayed on {tclition. Id. 12. 35. 214. 

F.xccplioii . Ji/. 2 1 5 . 

To stay suits at law not to be granted on priority 
of suit only. Id. 13. 

Mor on surmise of plaintiff's bill. Id, 

But on matter confessed in answer. Id, 

Or matter of record. Id, 

Or writing plainly ap[)caiing. Td. 

Or when defendant is in contempt for not answer* 
ing. Id. 

Or that debt is sold, fee. Id, .. 

Divers other cases. Id, 

Is dissolved, of course, after answer put in, if na 
motion made to keep it alive. Id, 

For stay of suits when the suit is in chancery. Id, 
14. 

For stay of suits, is dissolved if no prosecution for 
three terms. Id, 

Injui'.ction not after arrest at common law, with- 
out bringing money into Court. Id. 15. 
lOx'.'Cptioris thereto. Id, 

I'or |)osscssioti not to be granted 
unless possession halli coiitinued foi .t1 
same title. Id. 

(iraiiteil according to circumstances 
F.xr e])liuns thereto. Id, 

For possiission to be presented to cbttrt willi the 
01 dels. Id. 21. 

For slay of suits after verdict the like* Id, 

!M n>i be enrolled or transci ipt-filed. Id, 43 . 

Xo reference to master whether injunction shall be 
granted or not. Id. 80. 

Fxcept as to a mere point of iafoxuiation. Id, 
80. • 

(irankil by n juilgc, to be signgjl him before 
cnlercd. Id. 108. 


iforc decree, 
years ou 

Id. 16. 



Lted to dian« 
without 


'J o Inve six clerk's hand 

cellor for his signature. Id, tl2. 

To slay suits at law to issue , 

motion, when defendant prays a Mimus poiestaUm, 
Id. 117. \ f 

In an injunction caas9|^:a defondant may apply 
for setting down, tause after jiublioation. Id, 334. 
Bank having iiotioe of bill, refused to permit 
of stock, though no injunction. Ordered, 
it .th^ should permit fransfor on ,a certain day. 





Injujitctwrif 

unless plaintilf^ obtained iniimction in mcTantiniQ. 
Hoss V. Sherer, 6 Mad. 1. Bavk Transfku. 

Plaintiff having filed bill praying injunction, served 
defendant with subpoena and notice not to penojit 
transfer. Answers put in, and no injunction moved 
for. On motion, Pipty was ordered to permit the 
transfer, unless beTore a given day plaintiff should 
move for injunctioni 'to^ restrain him. S. C. 5 Mad. 
458. -v 

If the ordej^^m injunction on payment of <‘osts 
of the artioi^l^l the usual form of injunctions 
after decree for administration, it will ho improper 
if the parties entitled to injunction, having to pay 
costs as a preliminary, might, from the situation of 
the estate, be cnablcil to obtain it in time. Drewr}! 
V. Thacker, 3 SwaUi 641. Pu. l)KcutK loa Admi- 

VISTIIATION. 

A writ of injunction issiuMl after execution, is in 
the same form with the common writ before execution. 
Hawkshaw v. Parkins, 2 Swan. 

In injunction' eases, tiie master’s report on the 
question of impertinence must, at least, witbout ic- 
l^nce to the inquiry whether there is faitlier imper- 
tinence, have the same weight as his report on *!>e 
question of iiisuflicicncy. Itiifilutel v P d; -A, 

1 Swan. 232. IIfcout of lMFki.iiNi:M;i: ' • .an- 
swer. • 

Order made to dismiss the bill for want of prose- 
cution after three terms without replication, of course 
without notice, and pending an injunction staying 
execution. Naylor v. Taylor, 16 \'es. 127. S(.*e id. 

note, 35. S, P. Jackson v. Poicnt*U, id. 204. Pn. 
Motiox to nisMiss for want of Phohkcl’tion ; J’u. 
Notice. 

On a bill for an injunction, the court will not grant 
a commission to examine a witness in India without 
a full affidavit of materiality. ^Joodey v. Suude, 

2 Anst. 366. (’ommkssion to examine Auroah, 
Affidavit in Support. 

A conditional consent to {)rocccd at law waives an 
injunction. Grunt v. Priddt'U, I Anst. (i2. 

Where a defendant dies pending an injunction 
against him to restrain proceedings in an cjt'Cinient, 
the heir at law may move ; the plaintiff in ecpiity 
may revive within a week, or tiie injiinciimi lie dis- 
solved. Hill V . Iloure, 2Cox, GO. ILkiu at I.aw ; 
Pn. Abatement & Hevivor. 

Where injunction abates by death of <’ofc*rdanl, 
defendant's representatives should move that : I; Mitilf 
revive in a rcaionabic time, or iuj unction he di»>olveil. 
Stuurt V. AuM, 1 Cox, 412. id. 

Where bill is brought fur title and injunction, 
practice is to dismiss bill, thougli defendant has an- 
swered, aiidinsistcd on matter of title. Tl'c/Zn/ v. l)k. 
Rutland, 2''B]b. P. C. 39. Pn. Bim., Disv,i>s \r. of ; 
Title. 

Origin and cases of injunction. Coodesan v. Gal- 
latine, Dick. 465. 

Probabil^ qf right is sufficient to sustain an in- 
junction. ^Tomon v. fl’/f//ver, 3 Swan, 679. 

Injunction %ith ^clause, *' si ita aif.” Chnslopherus 
T* Cfumcley, Cai^i^^67. 

2. Howdiidvhii^Ahtained, and motion far. 

Though that 
subpoena, asks 

cess omits it, it is a''so£Bcient grou 
junction. A wn. Urg^ Mr. K ui 
1829, and acquics^ in by V. C. ( 

Prayku. ’ . . 

The general prayer for relief will not extend' 
injunction which will Apt be granted unless ex]^ 


PRACfri 6 E, XLVI. hQWf ^c. obtained, ^c. 1035 


r.of bill, preliminary to prayer for 
injunction, yet if tHc prayer of pro- 
■ ' ,fyr refusing iii- 

(’. 6 Nov. 
S.S.). Pl. 
% 


prayed for. Duvlll y. P^ac^k, Bafrn. 27. Savory v. 
Dyer, Amb. see J^sus Cc^ v. Bkme,. 3 Atk. 

262. Id. ' 

Order for injunction for want of answer-obtained after 
master has signed, but before filing of his rcpoil of 
insufficiency of answer : lleld irrqjpilar. iri/nna v. 
Jackson, 2 S. A S. 226. Pn. MASt'xR’s Bi-i'ort. 

Injunction on bill and affidavit, charging bleaches 
of trust, refused to debtor to restrain trustees from 
acting under a itust deetl executed by him Ibr benefit 
of ihum and his other creditors, their answer not hav- 
ing Ijpcm put in or called for. Izard v. Colhron, 

1 Al'Clel. 181. S. C. 13 Price, 327. Dedtor & 

Cred. ; Trusike. 

Injunction to restrain setting up outstanding term' 
in b.ir of cjcclmcnt will not be granted on motion. 
liarneii v. l.vcUctt, 1 S. St S. 419. S. P. Norlheyv, 
Pearce, Id. 420. Pn. JMotion ; Outstanding 
Term. 

Upon demurrer being overruled, the plaintiff mustj 
out of term time, wait for the next Set'S day to move 
for an injunction. Ctaughfon v. Hadicell, 6 Mad. 
299. i*R. Di-mcrreu ovkk ruled. 

\Vh<-»e bill found scandalous by master, injunction 
not granted till matter expunged. Davenpuri v. Da~ 
renport, 6 Mad. 261. Pr. Scandal. 

Iii' an interpleading suit, the injunction may lie 
moved for before the time for answeiing has expired, 
irnri/igiim v. lf 7n?nrA/i>//e, 1 Jac. 205. Pn. Inter- ' 
PLEADKii ; J*R. Answer. 

In moving for an injunction affer answer, affidavits 
fileil after the answer may be read in suppoit of alle- 
gations in the hill, which are not noticed by the 
answer. Jejjerys v. SntUh, 1 Jac. 6c tV. 298. Ai Fr- 

DAVIT. ' 

Injunction, except to stay Avasic, c.in only, out of 
Icrni, 1 h^ moved for on seal day. ami although motions 
be continued oti following day, it is not a seal day, 
and no in junction ran be then moved for, which party 
was not pioparcd to move on seal day. House v. Jer- 
raid, 5 Matf. 45. 

(.-i.dor the circumstances, the vice chancellor ap- 
pointed a day during (Hjlitions for showing cause 
against disstiUing an injunction. Feilding v. Capes, 

4 Mad. 393. 

On motion for injunction to stay proceedings at law, 
answer is evidence for defendant, as to ail facts to 
wliich oilier tcstiiiionv cmihl be leceivcd. Bott v, , 
4 IMaJ. 255. I’a. I.vtdi.nck ; Answer. 

An action having boon cotinnenced in l¥Uy6,.'ilbc 
plaintiifin July 1817, ohiainoda verdict ; and a Uc\y^ 
trial having l>een ordeied u:i 21st Jan. 1318, on the^ 
9th Feb. tiie d.cfemlant at law filed a bill for the pro- 
diifrtion of docunii'uts, wliii Ii he iiad given notice iSb 
the plaintiff to pio'.luce on the trial, but which wero-j;':' 
not llicn prodiicoil ; tlio comnilssion day at 
assizes being the 7th Alarch, a motion on the 3d 
MaiTh, to extend the common injunction to stay tiial^ 
refused. Field v. Bcanwont, 1 Swan. 204. Laches. . 

The further answer of a defendant, being swom 
at the house of a master, and filed in the Six Clerl^ 
Office, on the evening of the day on whicli |he mjM 
had reportofl a former answer insufficient, an 
obtained at the sitting of the court on the next i 
ingfuraii injunction, is iircgnhir ; speus, if the an- 
sw'cr had not been filed on the day QU. which it was 
.sworn. Duifkworlh lion/caU, 3Swah. 266. Pn. 
Answer, filing. # 

A plaintiff is. entitled to the injunction. 


immediately on . the attachment 
’!! 





755#. 
'y#-i 


court^jA^^.b^nd l^ strict rules 
1^ proceed- 
3 Mcr. 396. 




loss' InjuncHonf 


PRACTICE^ XLVL obtained m ami^ed bilL 


Jarisdictioii by ipjunctidii* whfpe the cfRjct be 
to stop a great tradiog coneem, eaeideed with cau- 
tion } not aijwrte, 1i|i|bn notice, with Ae oppo^mty 
■ oljapposing an affidavit* Crowder v. TinMer, 19 Vea* 

Sl8* ■ . . j • e 

Application for injunction and appointment of re* 
eelvwahould be made the subject of two successive 
^ motioDS* Laipson v. Morgan, 1 Pri* 303* Pr* Mo* 
noN ; Pn* Appointmt. of Receiver. ^ 

Service pf subpoena, issued on an injunction bill, 
though edited at eleven o’clock on night of return 
day, and at so great a distance from town, as to ren- 
der it impracticable for defendant to appear in time 
to prevent an injunction for want of appearance, is 
sufficient. Nightingale y. Merryweather, 1 Pri. 287. 
Pb. Subposna, Service or* 

Court will discharge order for injunction obtained 
on motion of course, if it ought to have been moved 
for on notice, lleed v. Bmoyer, 1 Pri. 101. Pr. 
Motion of Coi-rse. 

Motion to dismiss the bill for want of prosecution 
since the answer, not prevented by an injunction till 
answer. Notice not proper, and tlie production of 
the six clerk’s certificate to the registrar sufficient with- 
out producing it in court. Day v. Snee, 3 V. & li 
178. Pr. Motion to disuiss. 

Where exceptions have been filed nunc pro tunc, 
court will not grant injunction on opening a materidl 
exception, ual^ the plaintiff, on obtaining his order, 
gave a four*day rule for ai^guing the exceptions. £d- 
u'ards v. Hogarth, 1 Pri. 147* Pii. Exceptions 
NUNC pro tunc. 

Pending exceptions to answer, a further answer 
cannot be filed in the exchequer, until those excep- 
tions are argued and disposed of ; tender of such fur- 
ther answer is a siUimission to exceptions, and injunc- 
tion may be therefore moved for as of course* Ed- 
wards y* Johtison, I Pri. 203. Pr. Exceptions to 
Answer ; Pn. FAiniiEii Answer. 

After the dismissal of a bill for the specific exe- 
cution of an agreement, the plaintiff being unable to 
make a good tide, an injunction to restrain him from 
proceeding bn the agreement at law, was granted on 
motion, the defendant undertaking forthwith to file a 
bill. M*Nemara v. Arthur, 2 Rail & R. 349. Mo- 
tion ; Spec. pERF. ; Dismissal of Rill. 

Injunction to stay proceedings at law, dissolved for 
irregularity, plaintiff having obtained the injunction 
as of course, for want of answer of two <lefciidants who 
resided abn^, without notice to the other defendant,^ 
who wim sole plaintiff at law, and had put in liis 
answer in time* Cooper v. Flindt, Wightw. 409. 
Pr. Injunc* N<mcE of Motion for. 

Injunction on motion of course to deliver possession 
of land decreed; as a ground for the writ of assistance, 
the only mode of obtaining immediate possession : a 
court of equity properly acting only in personam. 
Huguenin v. liaseley, 15 Ves. 180. Lewes v. Mor- 
gan, 6 Pri. 468. Writ of Assistance. 

Injunction pending a demurrer, irregular. Cousins 
V. Smith, 13 Ves* 164. Pl. Desiuarer. 

injuQction granted in vacation. Temple v. Bk, of 
England, 6 Ves. 77 1 . Vacation. 

A, being sued at law on policy of insurance which 
h^had made as agent for R, on motion for injunction, 
on affidavit of R's residing abroad, A must nave no- 
Eeochcroft y. Gordon, 3 Aost. 686. Notice. 
r ^ for 0 discovery and iniuncyon, the de- 
fendant (plaintiff at law,^ adinittea himself to be a 
mere agent for the other defendants, and 
tho^ tranaactum the other ’defendants 'llv 
an injunction wii moved for as of cbbl 



the 


int of 
ibroad ; 
tlheire 


Motion granted for ^ inju) 



against iinotber, tba^efendant in contempta, 
and served personally, and not appearing. Road v* 
Bowers, 4 Bro. C. C. 441. Partner. 

Where the defendant is abroad, a motion for in- 
junction tp'stay proceedings at law must be on special 
ground, ^vet v. Brdham, 2 Bro. C. C. 640. 

After a decree for a specific performance of an 
agreement for a lease, ana ^ lem had been exe- 
cuted in pursuance of suen decree, the . plaintifiT 
brought an action at law to recovA^^m defendant 
damages for the delay in the pempance Of that 
agreement. Aldiougk the defenam' would have 
been clearly entitled to an injunction in a new suit, 
yet tlic decree having been wholly executed, the court 
cannot make such an order in the original cause* 
Ford v. Compton, 1 Cox, 296. Pr. Decree. 

The bill being referred for iiii|!0i|^iei|Mi the plain- 
tiff cannot move (as of course)- fin an ibjno^on for 
want of an answer, but is in the same situation as if 
the time for answering were not out, until the master 
has reported on the reference. NeaU V. Wadeson, 

1 Cox, 104. S.C. 1 Rro. C. C. 574. Pa. Refer- 
ence FOR Impertinence. 

Where a suit was abated, and defendapl'^^^^ 
appear to revivfw, an injunction was grafted, notwith- 
standing the cause was not revived. Dft« Hamilton 
V. El. Mttccle^eld, 1 Eq. Ah. 285. Paj, Appear* 
ANCE : P% Abatement, & Revivor. * ^ 
Injunction granted of course, demurrer to lull being 
overruled, llashleigh v. Duller, Dick. 153. 

\V here injunction was issued irregularly, held de- 
fendant had not waived objection to the irre^larity, 
by asking for time to answer. Travers v. Scajfhrd, 
Ambl. 105. S.C. 12 Ves. 19. Pn. Irreoularitv, 
Waiver of; I’r. Time to answer; Waiver. 

Proper injunction cannot be granted, unless ex- 
pressly prayed by thq bill. Savory v. Dyer, Ambl* 
70. Pl. Pravrr* 

The court will only interfere in cases of necessity 
before answer. Close v. Hemlyn, Ridgw. 258. 

A plea must first he removed out of the way, be- 
fore a plaintiff can liave an injunction to stay proceed* 
ings at law. Anon. 2 Atk. 113. 

After a pica pu^ in, there can be no motion for an 
injunction till the plea is argued. Humphreys v* 
Humphreys, 3 P. W. 396. Fl. Plea* 

3. Obtained on ame7tded bill, 

♦ 

A plaintiff who had obtained the common injunc- 
tion, as of course, procured an order to amend, and then 
obtained an injunction upon the apiinde^ bill, as of 
course : held, that a special appli^i^n oi^t to have 
been made. Home v. Watson, 2 6inu 
The injunction is not applied for on orillinai bill ; 
yet if bill is amended, injunction will 1^ granted, as 
of course, on defendant taking time to luimr amemled 
bill. Statham v. Hughes, 3 & S* 382, Time to 

Answer. . % . 

Injunction, refused on merits in is not of 

course, on filing amended bill. Bliss ^ Booeawon, 
2V.&B. 101. ^ • 

Injunction, of course, for want. 'pC iuiswer to. an 
amended bill ; an answer having-: put ip td^the 
original bill, and no injuiiclkKn ^Mfesod upbivibat* 
Xelthorpe v. Law, 13 Ves. SSb, Ifor- 

rol, 2 Anst. 553. Pb. ANSwxij^pp^'V-- ' 
After an injunction dissolved fP^iAte n^ts, the 
plaintiff on an amended bill caniij^,bavo another in- 
junction witho)!^* specialafit^^t^of merits, though 
the defendani^lo' in contempt' ter not apswering. 

V. Toiiu, 1 Aiist/.t88» 

*^QCtion mnted t fir amended btli on special 
vvilhour affidav^ afiig injunction dipiolved 



^Iigmctionf, 




special. 


mi 


irn th«ftrigin«l-|))lill^faiiriirfft #7mMnf| 3&0iC>C. 
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When an injunctitm is dissolved on merito, and 
pUintifF amends his Ulli or brings a supplemental 
bill for the same matter, he cannot, as of course mote 
for an injunction till answer. Travert njkStafford, 
Ambl. 104. S. C« 2 Ves. 19. 

Amendments made t|febill after injunction, cannot 
be used ^ support of injection. Vere v. Gl^im, Dick. 
441. Xherefcmilwjuncdoa is obtained on original bill, 
and defendasit'Wwers, and plaintiff amends, pro- 
ceedings to geiifnd of injunction are on original bill 
and answer to it. Id. ib. 


. ; ^ Special. 

The plaindlr of interpleader, may move at 

once for a sjgedal mjunction, on payment of money 
into court, Without first obtaining the common injunc- 
tion. Vieary v. IVidyer, 1 Sim. 15. Pn. Inteii- 

PLBSOEB. 

Spcmal injunction granted to stay proceedings, in 
an action in the C. P. at Lancaster. Jiine v. Fiddes, 
2 S. & S. 370^ Courts, Inferior. 

, Special, injunction to restrain proceedin^a !•. cj«.>’t- 
ment bet^mon two defendants, rems.d, wl.> u jr'ie 
plaintifTs landlord might have made iwms^f defendant 
at law. Moms v. Levcis, 1 Jac. o02. Ejtx:TMENT ; 
Landloro dc Tenant. 

^ Court will not restrain party from taking out execu- 
tion on warrant of attorney, on affidavit of merits, and 
of irreparable mischief, by special injunction before 
answer. Naylor v. Christie, 8 Price, 534. Execu- 
Tiow ; Warrant or Attorney. 

Injunction to restrain defendant, who was insolvent, 
from receiving testator’s cffecli generally, and from 
prosecuting actions at law for mat purpose, granted 
under the cirpumstancos before answer. Mansfield v. 
Shaw, 3 Mad. 100. Insolvency ; Executor. 

Motion refused for injunction to stay proceedings at 
law, on filing bill of interpleader and afndavit. Crog> 
gm V. Symons, 3 IVlad. 130. Ph. Interpleader. 

^ Although in cases in the nature of waste, an injunc- 
tion will sometimes be granted eipurte, even after ap- 
pearance ; yet, if in such a case an injunction has 
l>een obtained for default of appeamnee, and it turns 
out that an appeaiance had in fact been entered at the 
time when the injunction was moved f(. :, tliu order 
will be discharged. Harrison v. Cockerell, 2 ^Tcr. 1.* 

Bfotion for a special injunction to restrain de- 
fendant (j^aioiil" ^ ’ 

upbn a jiidjgmeit 


>^at law) from suing out execution 
j. • , Obtained by him in his action, pre- 

vious to ^ CQlirihon injunction being obtained, re- 
fused, et'ijpRtraiy to practice, the court only granting 
such speci|i|, injunction in cases where the plaintiff 
has had iwt'iipi^rtunity oC obtaining the common in- 
jnnetiony Wtanklyn v. Thomas, 3 Mcr. 225. 

Court wffl^mnt injunction to stay proceedings be- 
fore answeg^N^n where defendant, having obtain^ 
time ibr of commission sent abroad to take an- 
swer, if Ikbt in contempt for not putting it in ; if it is 
shewn, thajt. jcpn^ucnce of the necessary imrae- 
^ jsetion at law would be tried before 
the time allowed for its return. 
, 9 Price, 144. 

w. restrain distress will be granted 

before aD8!wer«?^wfendant is inoontempt for not an- 
swering. Hemns v. 1 Price, 366, Dis- 
tress FOB ^c. i. P». CoWTIUiPT. 

It ia sufficient 

to reitrfin prooeediiigi.' at ihw,. tbi 

state that an uasattM account subsists,, 
sueh- aciuHintie plaintiff at law ^vbuld be 


debted to plaintiff in equity., though, bill shows it 
might be set eff a^law/ ^VattHkmih v. Titcher, 

2 Prijre, 46. Pj^SjtnxNap^comT, 8 a opt. 

Injunction against proceedinjf^Jew only on some 

default, cither of appearance or ansvreL James t. 
Downdes, 18 Ves. 522. • - 

Injunction before answer |(»;prevent irreparable mis- 
chief, defendant having piAiousl^ cstablishedr bis 
right at law. Chalk v. Wyatt^ 3 Mer. 688| 

Service of subpoena necessary in the case of special 
injunction, but the practice having hsen uncled, the 
defendant was put to dissolve upon the merits, and 
the plaintiff permitted to shew cause by affidavit. 
Alt. Oen. V. Kichol, 16 Ves. 338. Fn. oEifviCE of 

SUBPCKNA . 

Undertaking upon sale of the goodwill of ar trade 
not to carry on the same business, and' to use the best 
endeavour to assist the purchaser, &c. The remedy 
for a breach is an action or issue quantum damnificatws ; 
and an information against proceeding under a judg- 
ment for the consideration, upon affidavits before aSi- 
swer, was refused. Shackle v. Baker, *14 Ves. 468. 
Goodwill.) Covenant, Breach of. 

Motion under special circumstances upon affidavit 
befoie answer, to restrain proceeding under a judg- 
ment, refused. Lane v. Williams, 6 Ves. 790. 

JuUOMENT AT LaW. 

Injunction in pressing cases upon petition and affi- . 
davit. In this instance, converting old houses in 
London to a purpose that made them dangerous to the 
public, the Ld. Ch. granted the injunction ; hut said 
the lord mayor, by his geoerAl- jurisdiction, could 
apply a much more proper.. and effectual remedy. 
Mayor, S\‘c of London v. Holt, 5 Ves. 129. Nui- 
sance; Pl. Petition. 

The court will grant an injunction to prevent the 
m^ociatin^ a note obtained at play, upon affidavit, 
before service of subpoena. • - v. Blackwood, 

3 Anst. 851. Gaming ; Promissory Note. 

Court will not interfere by injunction, before an- 
swer, to stay a breach of contract, where no trespasa 
is committed. Longman v. CaUiford, 3 AnsU o45» 
(’oNTRAcrr, Breach of. 

Injunction not granted to permit transfer of stodL 
until defendants have appeared, or in contempt, &e., 
upon notice. Doolilile v. lEa/tcn, Dick. 442. 

Injunction not before answer in a special case, on a 
particular right ; otherwise in a plain case of waste . 
or nuisance. Att, Ceti. v. Doughty, 2 Ves. 453. 

After appearance, no special injunctioBK>C^!teii an 
the navigating of a ship) without notice. Marasco . v. 
Holton, 2 Ves. 112. , 

Injunction against stopping lights until trial of the 
Tight, which was directed on the motion ; couii’will 
never, on motion, make an adverse order to pull down 
what has been done. Ryder v. Bentham, 2’^'Ves. 
543. Title ; Ancient Lights. • 

Injunction before answer to restrain othiw. feny 
boats, decreed ; granted to stay waste, or where th# ^ 
right appears of record. Anon. 1 Ves. 47.6. ^ ^ 

Injunction, on filing of bill, to sU^. inductioB of . 
defendant to living. Potter v. Chapman, Die|K^|<49« 
S. C. Ambl. 98. ^ . 

An injunction will never be g^nted npon a b31' 
and affidavit, to stay any proceedinjgs et law tiU the 
dcfendai^ prays a dedmus,.^pr fg w ooioMlippt: an 
injunction upon a dedimar juns^ never granted 
coaoerRihgitee possession, • * * - ' 

2 Freeihi^ 


amg 




to stajff proceed- 
; Dedimvs. 

answer 
> Mificatb^ nffi* 
" in court, or 
nee, the court 
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espects the parly to shew his right, and how he is 
PmcolaHy aggnen^, before, the writ can be granted. 
Hiod’a Ch. Prac. 59^^ Nuisance. 


5. Perpetual* 

After foreclosure and sale, action by the mortgagee 
for the balance opens tlic foicclosure ; therefore, the 
mortgagee should Iiave time to get back the estate 
and tender a ie>coiiveyaoce, and the mortgagor to re- 
deem : but the inoitgagee having taken possession a 
cousideniblc time ago, and the balance being incon- 
siderable, a perpetual injunction was decreed. Perrp 
Y, Barker t 13 \ es. 198 . Mortgage, Foiieclosuue 

OF, now OPENED. 


awer, he moved to diaaolve the injodeSHont and being 
told it was dissolved, he took B in execution upon the 
judgment; but being afterwards informed that the 
plaintiff, by filing exceptions to his answer, had con- 
tinued the injunction, he immediately discharged B 
ont of coi^y. The judgment being joint, it was 
insisted that the discharge of one from tlie execution 
operated at law as a dischargemf both ; and therefore 
A and B brought an auJit^uerela in B. B. to bo 
relieved against the judgment, upon the ground ^ of 
such discharge ; but, on a bill filed C, the Court 
decreed him tiie whole 400/., with his costs both at 
l«aw and in eijuity, and ordered a perpetual iujunction 
to stay all proceedings on the audita querela* Clerke 
V. Moore, 4 Bro. 1*. C. 723. Judgment; Bebi^ii 
A {'RFDTTon, Disciiauge; Pn. IjijuNC.; Pr.Txme 


A right is not considered to be determined so as to 
be a ground for a perpetual injunctiuii by any one 
trial at law, unless upon an issue sent out of this 
court for the purpose. Robinson v. Ld. Buro/i, 

2 Cox, 4. Issue at Law. 

Perpetual imunction granted against a bond for 
the purchase of an estate upon the public }K)licy of 
the law, although the office was not within the statute. 
Hannington y* TJu Chatel, 1 Bro. C. C. 124. Bond ; 
Public Policy. * 

Perpetual injunction granted against devisee, where 
testator had had injunction decreed against him in 
suit. Lotoe V. Jollijpe, Dick. 390. 

Perpetual injunction granted nisi against disputing 
a will in ecclesiastical court, after decree confirming 
it, and that decree affim^cd in lords. Buchiugham v. 
Buckingham, 2 Eq. Ab. 52(>. 

^ Perpetual injunction grante<l to stay proceedings on 
bill of exchange void and vacated by foreign competent 
mrisdiction. Burrows v, Jemiim, 2 Eep Ab. 525. 
Foreign Law. 

Where there had been two verdicts in favour of 
plaintiff on trials of ejectments, a perpetual injunc- 
tion was granted. T. eight on v. T.eighiou, 1 Stra. 404. 

After two trials at bar liy direction of the court of 
chanceiy, and both verdicts tlic same way, equity will 
grant a perpetual injunction and decree upon the 
right found by the verdicu. S. C. 4 Bro. F. C. 378. 
Vexation. 

^ In case of a trust e.statc devised to bn sold, or de- 
vised to S, if the will be disputed, after two trials 
in favour of the will, equity will grant a perpetual 
injunction. S.C. 1 P. \V. 071. Will. 

^ A made an absolute conveyance of lands to B and 
his hem, in consideration of 1500/., which was at 
that time the full value ; but, on the next <lay, B 
ex^uted a defeazance, declaring, that if A or his 
heirs should, within sixteen years, pay B the 1530/., 
the conveyance should be void. B entered ati<l en- 
joyed the lands, and, about three years afterwards, 
made a settlement theicof upon his marriage, and to 
wjiich settlement A was privy, but took no notice of 
the defeazance, or ever attempted to refute the general 
omnion that B was the sole and absolute owner of 
the lands. After B*s death, A set up the defeazance, 
and filed a bill ■to redeem, to which the son and heir 
of B pleaded tfie purchase deeds and marriage settle- 
ment of his fattier. Held, that the intent of the con- 
veyance being to enable Ji to obtain a marriage settle- 
ment and a considerable portion, such intention was 
frau^leut, and therefore a periietual injunction was 
awarded against A, to stim aII fuithcr proceedings 
un^r the defeazance. Webber v* Fattner^ 4. Bro. 
P. C* 170. Fraud ON Marriage., i ' 

A Md B jointly confess a judgment td,C^ifor^0Q4,, 
and afterwards file a bill s^ost him j&jilL iltan'ae 
iii unfairly obtained, and for an injunaKt- in tbe 
mean time, C having got anofdctfor'mS 'tW in* : 
issued of course ; oii in 


TO Answer. 

The court of chancery will awifol a per|}etua1 in- 
junction to restrain waste, by ploughing, burning, 
breaking, or sowing of down land. Worsley v. Stuart, 

4 Bro. 1*. (!. 377. IIuskandry. 

After five several trials at bar, and the verdicts all 
the same way, the court of chancery will grant a per- 
]ictiial injunction to restrain all fuithcr pmeedings at 
law by tiic litigant parties, or any claiming under 
them upon tlic same title. FI. Bath v. Sherwin, 
4 Bro. J*. C. 373. Vexation. 

The cour^ of chanceiy may grant a perpetual in- 
junction after five trials at bar on the same point, and 
verdicts the same way. S.C. lUJMod. 1. Pl. Bill 
OF Pf:ace. 

Chancery will not grant a perpetual injunction, 
though tlic party has had five verdicts in ejectment at 
law, unless there be some ingredient in the cause 
which gives the court jurisdiction, as trusty fraud, 
accident, &c. S. C. Free. Chan. 261. S. C. Gilb. 
Eq. Hop. 2. Ejectment. 

Against a writ of ayel, after foity-fiye years' ^- 
scssion, a (ler^ietual injunction was granted. Knight 
V. Adamson, 2 Frccm 106. 

A perpetual injunction awarded against a bond of 
resignation, the patron making an ill use of it. Dur- 
ston V. Sandys, 2 Vern. 411. Bono of Kesiona- 

TION. 

A decree ought not to be made to bind the inherit- 
ance where there has been but one trial at law. FitUm 
V. Macclesfield, 1 \’ein. 293. 

Perpetual injunction to resfVain proceedings against 
a Dane, for the seizure of property of English subjects 
ip Iceland, the seizure being sanctioned by the Danish 
authorities. Blad v. Bamjield, 3 Swan. 604. Fo- 
reign Laws. 

Wlieie party has been in posscssio%^y years, and 
that title is confirmed in chancery, mar party is pro- 
hibited by injunction from disputing it' again ib court 
of law. Clench v. Tomley, Cary, 23. 

6. Eiient and effect of* 

The injunction in Excherjuer restraina^^itll proceed- 
ings unless issue is or can bo joined, wKfoh is liuless 
the record be in such a state that by an act of the 
plaintiff issue can be joined. Rolfe v. Buriat I Y . & J . 

* ■' 

The injunction on an interpleading stays. aD 
proceedings. WaringUm v. IV/ira/stona, 1 Jac. 20^. 
Pit. Interpleader. ' - 

The common injunction to stay prpmidraigs « Uiw 
does not extend to distress for .rent. *nugh€s v. King, 
1 Jac. & W. 392. Distress. . • 

Commission to.examinc'abvbad ipfar in nature of 
proceedings at law» that apidication for commission is 
:eu^,;by^ injunction. NoUtn v. Vorrien, 4 Mad. 
^MMIS^ION TO EXAMINE AbrOAD. 

itttory order for an injunction, cannot be 
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CMttideied in W^^Enent m aflecting.ihe ultimate de- In an injunction/Miaj^iia pr^ftetu plaeiti are 
cisioA of a cause. Vrgw v. Harman, 5 Price, 319. intended of an iskiilible pW; words Judiriam 

lojunctjon when seaded at the next seal operates tntnii^.aTe intended of a final jiw|ikient ; therefore, if 
from the order, not (torn the sesding. Rattray v. the defendant be in execution, and pfeads plane ad- 
Buhop, 3 Mad. 220. ^ , minhtravit, and the plaintiff at law enters judgment 

Semble, that injunction restraining adnmiistratdr de bonis testatoris cum aceiderint, he may proceed to a 
from transferring intestate’s stock into his own name, scire facias to enquire of ass^, and" enter judgment 
will, by equitable constlUction, operate to prevent his thereupon ; for the meaning of the injunction that 
parting with any of intestate’s outstanding estate, the defendant may proceed so far as that nothing shall 
which has previously come to his hands. Scott v. remain but to take out execution after the injunction 
Becker, 4 Price;-34o. Administiiatoii. is dissolved, khnrire v. /{auhey, 3P.W. 146. see 

Injunction against proceedings at law, coinmenced S. C. 2 Eq. Ab. 52U. 
before tiic suit iii equity, stays execution only ; but Injunction before declaration stays action Ulto» 
extended to stay trial on an allidavit that tlic dls- gether ; if declaration delivered, it stays only cxccu- 
coveiy expected will assist the plaintiff. JHshton v. tiou. yUion. 2 Kq. Ab. 529. . ^ 

Birch, 2 Ves. & B. 40. Injunction upon an altichmcnt or dedimus, &c. 

Kfi^t of an injunction in the court of chancery docs not slay proceedings in the spiritual court with- 
before action Commenced, staying all proceedings at out si>cciaL order. Anon, 1 P. W . 301. Ecclesi- 
law after action commenced, permitting the defendant asiioal Court. 

to call for a plSi, and proceed to judgment at law, if A, after judgment in ejectment and a writ of posr. 
in a condition to do so, or if not, to do only what is session taken out against him, brings a bill, and baa 
necossary to enable him to sue, restraining execution, an injunction on a dedimus; this injunction was al- 
Therefore, aftet bail excepted to, ruling tlic slierilfto lowed to extend to the under-shcriir, who had refused 
bring in the body, is a breach of the injunction, to execute the writ, and was in contempt loan altach- 

Bullen V. Ovey, 16 A'cs. 141. Injunc., Bueacii of. mcnt.in the king’s bench before the bill filed. ^ 

Injunction stays execution only; nut, as in the v. Emerloit, I Vern. 25. 
court of exchequer, trial also ; but n-ay aft* .wcn’c . o It is said in Tilley v. Bridge, 2 Vcrri. 519., that ' 
extended to stay trial upon a slight pffidiwil. an injunction does not prevent an entry ; but see per 

CAoiTm; v. Law, 13 Ves. 323. Master of llolls in Curtis v. Curtis, 2.Bro. C. C. 

injunction in chancery stays all proceedings if 631. Entry. 
before declaration ; if after, it stays execution only. 

Carlick v. Pearson, 10 Ves. 452. 7 <: • /* 

Injunction before action commenced, prevents the * • *^*'®*^ 

commencement ; after action, stays execution only, in On injunction to stay proceedings where defendant 
chancery, differing from the exchequer, without a dis- resides abroad, motion that service of subpoena on his 
tinct application to stay trial. • Harnshaw v. Thorn- attorney at law may be deemed good, must be ac- 
hill, 18 Ves. 488. companied by personal affidavit of plaintiff in equity 

injunction is not binding on a person not party in as to merits, and not of his solicitor, unless he tias 
the cause. Ivesonv. Harris, 7 Ves. 256. personal knowledge of merits. Ken worthy y,Aceunor, 

An injunction against proceeding at law, extends 3 Marl. 550. Fn. Service of Suopcena, substituted; 
to prevent a suit against the siieriffs, for not paying Afti davit of Merits. 

over money levied in the original suit, before the in- Injunction upon affidavit of an intcndetl marriage 
junction issued. Bolt v. Stanway, 2 AnsU 556. with a male infant aged eighteen, lestraining com- 
Sheriff. munication with him until further dnler ; and that 

On an iojunction obtained, the court will not dis- service of tlic order at the house which appeared to 
charge the party out of custody, if taken on legal be the last place of aboile, though apparently shut up, 
process. Irillis v. Daniel, 1 Anst. 36. Pk. Dis- should lie goml service. Pearce v, CralchjieLd, \A\fes, 
CHARGE FROM CUSTODY. ‘ 206. WaRD OF CoURT, MaRRIAOE. 

Foreign attachment stayed by injunction. Mildred ]*laintiir, w'ho has obtained an order for injunction, 

V. Neate, Dick. 279. - ^ not entitled in point of practice to serve it with ffie 

Common injunction dvies not stay proceeding's in writ of execution bel'ore it l>e passed and entered, 
spiritual or admiralty court ; hut must be ..ioved altbougli usual to do so ; and if he should not so serve 
specially. Kfaeeiiii^ra v, Maeguire, id. 22. it, and there should he an error in drewiiig up the 

In no casp' deM'IKe court grant injunction of course order, to the prejudice of the defendant, it will be ... 
till hearing) Putiir v Chapman, Aiubl. 99. S. C. considercil contempt, and so treated by court on ap- 
Dick. 146. " plU'ation to punish the plaintiff for so doing; nor will 

Where bail, ia put in above, an injunction to stay plaintiff be suffered to avail himself of the excuse of ^ 
proceedings asitlnst the principal, extends to proceed- its being a mistake, and all the costs incurred by de- ^ 
lags against the bail ; where bail is only put in below, fciidant, arising from such an irregularity, will be , 
such an injunetju^ extends to proceedings on the bail ordered to be paid by plaintiff. Scott v. Becher, 4 Price, 
bond. Ambl.32. Bail. 346. , 

^ An injunction docs not deny, but admits the juris- Defendant being in court when order for injunction 
diction of thd dburt of common law, and the ground is made, is bound by it from that time, and not from 
on which it issues is, that they are making use of their formal service thereof only. Id. ib. Fii. Injunction j 
juriatifCtion coujti|i^ to equity. So where a trustee is Noitce. 

suing^b the ec^Ieriastical court fur payment of cestui- And defendant committed for breach after notico 
que trustee Ipgacyj.iuto his own hands, or in the case of injunction, though pot served. FltqisaNdau v. JS<»e, 
of a portkin whhrigjjiic husband is suing for it there 2J.&W.264. . • 

before set^nd^ht court of equity will, upon Exception to the rule requiriig peisonal seritice of 

the same groaiida, restrain them from proofing, an order oC ^junction, where tli^,. pa^ was pieseot 
lfi/1 Vi TVirner, lAtii. 516. when the wbs . made, establish^^l^, Ld. Hard- 

Though the court of equity cannoi;.on petition, wlcK ; f artherjg d ilided lufonnation. 

prohibit the ecclesiastical courf, yet the^ will v. 

a woman who has married a ward of cQurt figo ^ggg-' good, 

ceeding on *an excommunication either aguhs^l^' 

infant or bis guardian. Id. Ward Qy''Coui|^'^;^ Ibr want of an- 
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i tat taffiNTsd dvCeodaiMtiii «vuty to go to trialf 

and obtam vardicujuid did 'not aarve injuncUon till 
. dffimduititoeqoito out/./!, oo j^gmen^rt 
•'diiaol'vod the tejunctiou* Anon» 2 £<^o Ab* 
IiACREa*. 

, .Injunc^oa sened, and copy delivered ; the party 
serving is not bound to deliver the injunctipn itaell tQ* 
bo complied Woodvcard V< hittg» d G« G* 203o 

Injunction for want of an answer djpsolved because 
not served for several months after answer came in* 
Morice v. Hauh of England, Kel* 43« 

8o 'Breach of, what constHuUs, and commitment for » 

Plaintiff obtained the' common injunction after four 
proclamadoos had been made under an exigent issued 
in an action commenced against him by defendant : 
Held, that it was a breach of the injunction for de- 
fendant to sue out a writ to compel the sheriff to make 
a fifth proclamation. Marsackv. Baillie, 2 S. & S. 577. 

Giving DOtfeOtof trial is a breach of injunction to stay 
trial. Birek y* Brancker, 2 S. 5c S. 186. Motice of 
Tbjal. 

Tahiog money out of court of law, paid in there by 
role of oottrtr is breach of common injunction agpinst 
proceedings at law. A motion for that purpose wa 
. refused* . Parke r. EL Shrewthury, 1 M’Clcl. 103. 
S. C. l3Priec^ 289. Fit. Payment out of Court. 

Penoneli^ioe of a notice of motion to commit for 
breach of an injunction, is necessary ; and cannot be 
dispensed with, though counsel undertake to appear 
for the party. Ellerton v. Thirsk, 1 Jac. & W. 376. 
Pr. Notice ofMotiom* Service of. 

Defendant committed for breach of an injunction 
after notice of its having been obtained, although the 
order for the injunction had not been served. Pan- 
tandaik V* Base, 2 Jac. 5c W. 264. Ph. Notice; 
Pr* Contempt. 

Qiutre, whether publication of decree of court in the 
provincial newspaper, is sufficient notice of its con- 
tents to an agent in that neighbourhood, so as to com- 
mit him for breach of injunction'! Lewes v. Morgan, 

5 Price, 518. Noiice; Agent. 

WImwb defendiint had been arrested on attachment 
for oohtinnpt in not appearing to subi^na ad resp., 
and he has given a bail bond to sheriff, and there is 
an ii^iuiction restraining further proc^ings in the 
action, plainUff should apply for leave to be permitted 
to sue on the bail bond, notwithstanding the injunc- 
tion, where defendant has not complied with condidon J 
by appearing* ,.Birdu'uod v. Hart, 6 Price, 32. 

Vvnere an injunction is obtained, even after execu- 
tion executed, it is a breach of the injunction to call 
on the sheriff to pay over the money ; but if the sheriff 
had voluntarily paid the money, it seems that would 
be no breach of the injunction* 5ed queere 1 Franklyn 
v. Thomas, 3 Mer. 234. 

i If an injunction is obtained on bill filed after execu- 
tion execut^, the f ^ ‘ ' " -1 L__ 


t beine out of the hands 
of the sheriff, and the sheriff proceeife to sell without 
process, he will be ordered to pay the money into 
court. Id.Jb, 

Where, previous to iojimcdon to stay proceedings 
after verdict in ejectment, plaintiff at law had taxed 
costs at law, and pbtained writ of possession, it is a 
breach of iniunctiuu to sue out attachment forcosts ; but 
injunction being improperly obtained, Ld* Ch* would 
not commit for contempt. •Partington Booth, 3 Mer, 
148. Woodward Vi King, 2 Ch. Ca, m Pn. 
Contempt. ‘ ' 

Showing caiiMD against a rule 
toMabiMAofaniiqiiiKti»iu p - — 
3'Fnoe>241. jv. '.’'jI 

■JMSmy tt4k4w 

imoMtioii to «toy inMidiiiMaA 
. tiff’s scqiiuseeace. WO* 



to tax kis tiMto stiff a verdict , 
in his own 


at law, with aviowto 
name for the amount, after a final settlement between 
the parties by arbitra^n without his concurrence, not* 
withstandiA| an injunction to stay, execution. BrooAs 
VtBoumsfn Price, 72. :,Fn.TAxanoN of Com* 

Breach of injunction after notfe^ liMfl order, with- 
out personal service of the iniawl^n or order. King- 
ton V. Eve, 2 V. 5c 349* Notice of ORi}|||a. 

Injunction obtained by one. co-bU^r, the . ether 
not hieing made party, is no breach, of inymickion to sue 
out execution on a joint judgment* with norice , to 
sherifi* of injunction and directions not to take plaintiff 
inequity. Chaplin v, Cooj>er, I V*S£B. 16. 

After injunction obtained by principal, propcodihg 
against bail is a breach. Id. 19*~ Bail. 

One, not party to injunction, emrcisii^ an antece- 
dent right, cannot commit abiea^ of it. Booth, 
Stanley, 2 Eq.Ab. 528. 

(/ontempt by breach of injunction'' by defendant 
present in court during tlic motion, though retiring 
before the order pronounced ; but morion to commit 
after a considerable lapse of time, and the order hot 
drawn up, refused' with costs. Jam^ 'v* Botones,. 
18 Ves. 522. Laches. 

Breach of injunction by proceeding a^nst bail. 
V. Ilandcock, 17 Ves. 385. 

Efibct o& 111 injunction in the court of chanceiy be- 
fore action commenced, staying all procfipdiogs at law 
after action commenced, permitting the defendant to 
call for a pica and proceed to judgment at law, if in a 
condition to do so, or if not, to do only what is ne- 
cessary to enable him to sue, restraining execution. 
Therefore, after bail excepted to, ruling the sheriff to 
bring in the body, is a breach of the injunction* Bullets 
V. Ovep, 16 Ves. 141. Pn. Injunctioit, Effect of. 

Contempt by breach of injunction bypersons who 
were present in court during the motiop^ though akaent 
when the order was pronounced. Hedtts v. Tennant, 
14 Ves. 136. Contempt. 

Decree against lessee of alum works to prevent a 
breach of covenant, to leave stock of a certain amount 
at the expiration of lease. Il'ard v. Dk. Buckingham, 
cited 10 Ves. 16J. Chattels Spec. 

Upon breach of injunction to restrain au act, the 
proper course is person:}] service of notice of motion 
that defendant shall stand committed ; it is not the prac- 
tice to move that he show cause why he shall not 
stand committed. Angerstein v. Hunt, 6 Ves. 488. 

Where it is to do anything, the course is to move 
that he shall do it on a particular day, or stand com- 
mitted. Id, ib. 

An injunction for want of an an wnjr hijsl been ob- 
tained to restrain the defendant fipkikll'proceediDgs 
at law against the plaintiff, on ao^lMriird df payment 
of money. The award having beefi mridaf^a rule of 
the court of B., the defendant applied to that court 
for an attachment for non-performance of the awards, 
and obtained a rule to shew cause ; this is msk of itself 
any breach of the injunction. Pragw v. Franco, 
2 Cox, 420. Arbit. 5c Award. ■ 

Where a party is taken after he has obtained an in- 
junction, but before notice given of it,.<'the detaining, 
him after notice is no contempt. • IfWli v. Daniel, 
lAnst.36. Pr. Contempt; Arh^ist* . . ^ 

Attaching and receiviag money 
though levied before bill was fil^':^ bf^em pf in- 
junction. Axe y. Clarke, Dixk, 

It does not muse a party p r oSji linU ' 
injunction, that it was not scmL' ^ 'lubeie a 
or his solicitor, have been pr^im an oim fe 
injunction, thmF will be bottM^Atnaagh it be' 

— . Anod;;'a'Atk«(^t7y llimricB. 

lhavi|]gknowl|!di^.elUrimriQnsbemggni 
i .al law, he iia ^ty o^conlem^, though not 
Foiietlr|» Dick* 116* . 
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K and D jo&tly confess a judcn^t to C for 400i.» 
and aAeiwards iito a bUI against hini* to set it atido as 
uafoirW obtained, and for an injunction ; in the nuMn J 
time, C lAviiig got an order for time, the inju^don ' 
issned of conree ; but on putting in bis !||s^» ha 
moved to dissolvaj^injuti^oii^^and bein^lditwis 
dissolved, be toel^jll in execution upon the Judgment, 
but being afterwaids infonned, that the plainti^ by 
filing emsiptions to his answer had continued the in- 
junction, he immediately discharged B out of custody. 
The 'judgment beiog joint, it was insisted, that the 
discharge of one from the execution operated at law as 
a‘ discharge of both ; and therefore A and B brought 
au audita ifu§r$la in B. R. to be relieved against the 
judgment upon the ground of such discharge ; but on 
a bdl filed by C, me court decreed him the whole 
400t. with bis co^ both at law and in equity, and 
ordered a pen^tual ' injunction to stay all proceedings 
on the audita ^lereld. Clerke v. Moore, 4 Bro. P. C. 
723. Judgment; Debtor & Crku. Discharge; 

pR. InJVNC. itERPETirAL ; pR- TiME TO AnSWER. 

Though an Injunction be irregularly obtained it 
ought to be bbi^ed, or the party is in contempt. 
Tvoodwofd V, King, 2 C. C. 203., out not committ^. 
See Partington v. Booth, 3 Mer. 149. Pr. Con- 
tempt. 

9. Reidlting, continuing, anr tvtetUiing 

It is not nolessary for a jparty who seeks to continue 
an injunction to the hearmg, to shew an indefeasible 
right to the decree prayed by bill : where, therefore, 
assignees of a bankrupt sougnt a specific performance 
of an agreement for a lease against a party who was 
herself a lessee, and restrained from assigning without 
the consent of the lessor in writing thereto obtained, 
the epurt continued the injunction to restrain proceed- 
ings at law, there being a probability of obtaining the 
consent of th# lessor to the assignment. Powell v. 
XM, I Y.&J. 427. 

Doubts in matters of law are always sufficient ground 
for continuing an injunction once granted. Maxwell 
V. Ward, 11 Price, 3. 

The common injunction having been dissolved 
upon the coming in of the answer, and the bill being 
subsequently amended, the injunction was revived 
upon special application, supported by affidavit of 
the facts stated by way of amendment, the defendant 
being in default (though not in contempt) for not an- 
swering the amended bill. Ftpan v. Mortlock, 2 Men 
476. 

Injunction not IGvived pending a rehearing . f order. 


allowing an nxmtion to icporf that answer was in- 
sufficient. 1 V. & B. 503. Pr. 

REUEARI^Gi^'PiifrlANSWEK ; EXCEPTIONS. 

^ An ii^iittcmiik though not to be continued witli a 
view to spbeiaG performance of an agreement to grant 
a lease, ji uiiilifra- clause for re-entiy, the lease, when 
granted, would be at an end by the tenant’s acts, 
was maintaiatMd upon undertaking to give possession, 
when requireil|^ the court, and paying the rent due, 
by waiver of the forfeiture, if incurred, viz. distraining 
liir BiibsequeBt rent. Gourlay v. Dk. Somenet, 1 V. 
fo B. 68. Fbrf. ; Lease ; FonPEiTURB. 

. Whether, evin without a right of re-entiy, the 
coibEt;. jleeipg'g|T 08 B case of waste and breach of co- 
vesiM indemnified by damages, would 

loava; tte tegmto law, refusing relief ; gueere? Id, 

Injmictton diisblvoil on the answiw, not revived of 
oouraef without bpnmal motion on amendments veri' 
fied affidavit. DowneifrJ^Ves. 522. 

That an indictmeiift for jpeijaiy^lipon 
has been found hy grand jniyi is 

nvivm an Injunctioii* Clapham v* WhXt^i 
36. PinjuBY.'' 


the answoPto by tlfo tTnivenuties, the 
r not }oiaiii#bot MW inado defendant, 
n lestra^ng the ^Sie,/4n England, of 
bibW^ prayer-bobks,' &e., printed by- foe blog’s prin- 
ter in SS^tland, was continued to the hearing, f/iii-' 
vsTitfist of Orford and QMridgti'' i/m B^hardtonp 
d Ves. 689u . Copyright, Infringement of. 

Bill for spfoific performance of parol ag|||jninent ^ 
grant farm leasp, with usual covenants of neighboOT- 
hood, and injunction to previfot qjectment, plaintiff 
having taken possession ; upon answer, stating, insol- 
vency of plaintiff, and various breaches of agreei^nft 
during five years’ pmsession, the injunction wajfc^ean- 
tinued, on undertsiking to give judgment in.|jectinentt 
go to commission, and set foiwn cause, for. neat term, 
paying rent into court. Defendant also itteisted on 
covenant not to assign ; that is subject of inquiry as 
to custom of neighbourhood. Boardmaa^ Moystyn^ 

6 Ves. 467. Spec. Perf. ; Bukacii of Covr. >» 

The answer being referred for impertinence, is n 
good ground to continue an injunefbn. Hunt v. 
Thomas, 2 Anst. 591. Rkpuiiencb fob Imperti- 
nence. 

In exchequer, after an injunction on original bill, 
dissolved on coming in of answer, plaintiff candbt ^ 
have injunction on a supplemental bill as of course,, ^ 
though supported aftidaviu, and time for answer^\ 
ing is expired, unless defendant is in contempt. Gaddf 
V. Worral, 2 Anst. 553. See Nelthorpa v. Law, 
13 Ves. 323. 

Injunction cannot be extended . to piotect one whb 
is not a party in the suit in equi^. id. 555. Par- 
ties. 

Reference of answer for scandal and impertinence,, 
is not cause for continuing injunction. MUner vi 
Golding, Dick. 672. 

Not necessary to revive perpetual injunetioii on 
death of party. Askew v. Townsend, Dick. 471. 

Where exceptions are shown for cause against dis- 
solving an injunction, and the answer is reported sufo. , 
ficient, the injunction cannot be revived on the merits 
disclosed by that answer. Peyto v. Hudson, 3 Swan* 
363. Pr. Exceptions. • 

A point which materially conoefns merfoants in 
general, will induce the court to continue an injunc- 
tion. Green v. Snasso, 2 Atk. 229. 

A lessee covenants not to di^ up a particular part 
of the demised premises for raising sand, gralel, 5ic., 
under tlie penalty of lOOf. per acre. Ue breaks this 
covenant, and thereupon the lessor files a bill for an 
injunction ; on affidavit of the waste committe4, the 
injunction is granted till answer, and further order : 
after the answer put in, a motion is made to dissolve 
the injunction, and, upon showing cause, the defond- 
pcar and plead to an action of debt 


ant consented to appear s ^ 
or trover, and to take short notice of trial ; thereupon 
the injunction was dissolved. But, on an appeal,' this 
order was discharged, and an injunction grantfig; 
continue till the bearing of the cause. City of Landan, 
V. Piigh, 4 Bro. P. C. 396. 

IniuDction granted last term to stay execution ; oc- 
dered that injunction sliall stand in force* BurUt v* 
Redman, Cary, 47. 

10. Dissolving, and cau^ againtt* 

The order nisi to dissolve the commoG injanction, ' 
may be obtained on petition. 23id Generic. Order, 

3 April, 1828. • v 

Where. ill :fojnnction is obtained for want of an 
“ - • - - - jjirtogtheiule 

^ days after, 
wdta. 

^ at mow. «m 
linear foe first day of 
^ ifotion having been 
iliidi motions shall 
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tn Intied and c^ed on at t|ie sitting of the court on 
aiick motion day^ Gen. Order, 13 November, 1^.2, 
1 Sclio. &.L. 9.^* . 

A common injunction having been obtained for 
want of answer; on tlie answer coining in, exceptions 
were taken' and allowed ; the bill was then amended, 
to which, and the exceptions, a further answer was 
put in ; the ^rther answer refused for scandal and 
impertinence. The master reported it was neither 
scandalous nor impertinent, and on this report the 
defendant obtained tlic usual order to dissolve the in- 
junction nisi. lAceutiuns to the answer to the 
amended bill were oH'oied to be shewn as cause ; but 
- the court considered the reference for scandal and im- 
pertineoce a dilatory ^proceeding, and dissolved the 
injunction. Stone v. lifttnjge, 2 V. ^i: J. 482. 
P*n. 1 U:ffrenck lou sI^candal. 

Where the plaintiff elects to shew llie impertinence 
of the answer as cause against dissolving an injunc- 
tion, and the master reports the answer to be not im- 
pertinent, , the court will dissolve the injunction abso- 
lute! v, and a second order nisi is not ncccssurv. Cim 
V. -//.nuc/Z, 2 Y. & J. 36. 

On 8{iewing cause on the merits against an order 
nisi for dissolving an injunction, the plaintitf is«not 
entitled to the reply. Tyrrell v. \’aiiiU‘iilU\ i 6i 
J, 404. PiiAtTin: in Cocht. 

Two executors were appointed ; one proved, the 
other deelioed to act. An action was cunnnenced by 
the acting executor against a debtor to the testator; 
and. the rule of law requiring all the executors to join, 
the action was brought in the name of both executors. 
On a bill filed by the debtor, lie obtained the emmmou 
injunction for want of answer ; the acting executor 
subsequontlv put in an answer ; and, on au aiiulavil 
that the other executor, who resided abroad, refused 
to act or to put in any answer, the court granted an 
order nisi to dissolve the injunction. Kilhy v. Stun- 
ton, 2 V. & J. 73. Exon. 

A common injunctien bad issued against all the 
defendants : one of them filed bis answer, and then 
obtained an order nisi to dissolve tlie injunetiun * siigr 
gesting that all the (kfeiulunts had unsweicd, tlie 
order was discharged lor irregularity. Toild v. JJis- 
ni»r, 2 S. A S. 477* 

In suit for commission abn ad, a discovery and in- 
junction if the common injunction have issued before 
trial against tlic defendant, a foreigner, in contempt 
for want of answer, on the usual ailiilavit, the de- 
fendant may be beard, on motion, to dissolve injunc- 
tion before answer, so far a< to show on ibc face of 
the affidavit to the ineiits in support of the motiim. 
And, senible, that an ap]diciitioii to pay into court 
the money sought to be rccovcicd at law before a 
commission, had been applied for, is premature. 
Motion to dissolve an injunction, or bring money 
into court under the ciicumslances stated, refused, 
with costs. Keeling v. Seliick, I JNPCicl. V. 339. 

Not necessary for plaintiff, who claims an estate us 
tenant in tail under settlement of parents, to prove by 
afHdavit their marriage, before be shows cause against 
dissolving an injunction, to restrain au ejectment 
brought against him to recover the estate. Ilvdgsan 
V. Dean, 2 S. & S. 221. Pii. Evid. ; Ai huavit of 
Marhiaoe. 

W here exceptions to master's report, that fiirtlier 
answ<;r to injunction bill was not impertinent, were 
overruled, and the report codhirncd, tb^ court, under 
particular eircumsunces, di^s<iivcd the iiuuQCtioii im- 
n^^iately, without allowing u refcreQ<^ .baiikfor<|ii- 
Awfncieucy, and putting defendant to a iievqni^ 
TKotertom V. U M«rci«r, 1 M'Cld. 34^ 

£L Master s report of impertinence 
.^Kiour days : where this was not coiQp^^F-wIttiToidfe 
to refer answer was discharged with mdb \ 
defendant had obtained oider nbl 


lion, and p1aintiff‘|AcaQwhilc had obtained a reference 
for impertinence, 'which was allowed as good cause 
against dissolving injunction, but plaintiff omitted to 
comply with the above rule, on motion to dischargi; 
order of retonce, and dissolve injunction absolutely, 
the first pairt having haeit gianted^ .the plaintiff was 
obliged to show cause Jnstanter almost tlie dissolu- 
tion. Hoclgsim V. Pritchit, 1 M*Clcl. 209. S. C« 
13 Price, 43 1 . UKFdhxNCK fur Thpertinencs ; pRt 

Masi Ell’s Ur.roRT. 

Au order fur enlarging time to show cause against 
a common order nidi for dissolving injunction against 
proceedings at law, obtiiined on an undertaking to 
^how cause on merits confessed by answer, was dis- 
charged, with costs, for irregularity ; the bill having 
been fdcil for discovery merely ; notwithstanding it 
also prayed a commission and injunction* Jackson v« 
Strong, 13 Price, 309. And plaintiff must move to 
revive iiijiinctiou, wliltdi becomes dissolved as of 
course, /d. ib, Pu. ENLAur.r.3i£NT ox Time to 

SHOW cwr.sF. ■ '■ 

If au injunction have liecn granted^on bill filed for 
discovery mciely, ai^ ibe pbLinliff oinit to set down 
liis exceptions to (lefciid.uii's answer for ar^ment, 
and tb<;y aic ihercforc overruled upon usual order, 
the tlcfemlanl may move to dissolve ad injunction 
absolutely in the first iii.<»laiicc, witliout Jhaving ob- 
tained the pivjvious order. Mellishy^ J^icliard- 
si‘)i, 13 Price, 23. 

Order to dl solve injunction nisi may be obtained, 
tliougli the pl.iintiff has excepted to master's report ait 
to sutKciency of answer. Merest v* Coater, 1 S. & S. 
486. Exckftioxs to IIeport* 

Order to dissolve injunction nisi obtained, after ex- 
ceptions to answer filed is irregular. William v. 
Daiies, 1 S. ^ S. 262, Exceptions, / 

Whore, from the answer of several defendants to 
an interpleading bill, tlie right is clearly shown 
to be in one of them, tlic court will dissolve the 
injunction instantcr. Jiowyery, Pritchard, 11 Price, 
103. Pri. Interpleadeii. 

Kefcrcnce of answer for impertinence is good cause 
against dissolving injunction. Joseph v. Simpson, 
lU Price, 23. Pii. Kfieuknce of Answ'er for lu- 

I'ERTIXLNCE. 

In supporting motion to dissolve injunction, the 
plaintiff cannot use any allegations in the bill, unless 
conlesscd by answer. Maxwell v. Ward, 11 Price, 
14. 

• The contents of documents set forth in the schedule 
to the answer in an injunction cause, may be obtained 
before tlie dissolution of the injunction^ and used to 
oppose the motion to dissolve it. ,]^eBjDe,..,wlicn the 
injunction has been dissolved, and the plaintiff after- 
wards, by inspecting the documents teferfed lo by the 
answer, discovei ^ new matter, he cannot move to re- 
vive tlie iiij unction upon an amende^ bill containing 
the new matter, and vciifiod by affidavit. Pmwell v. 
rMhsnleite, 1 Jnc. 349. pR. Evin. 

IMiere reference of answer for impertinence is 
shown for cause against dissolving injunction, and 
report is to be obtained in four days, which is not 
done, injunction is dissolved; and rejiort being after- 
wards obtained, will not be cause td' revive it, as in 
case of insufficiency. JJnnseif v. Brvum, 4 Mad. 238. 
Pii. Answer, Ilki . ui, for iMPKiiiltliiirox. . 

Court will not dissolve injunction, (d^iined to stay 
proceedings in ejectment) on motloh^. & of 

persons claiming under a child otheii^ine provided for 
by his father's will, on whom tl^k^l estate Itt- Copy- 
hold land intended to be devisM for life or in tail to 
another cliild, by^he same wiU, (subject to questions 

law^^a to the bpeiatidadf (hie devise), has descended 
being surfOiAlered to the use of will, 

^ ]t. .^rti(» claiming undef the latter.as remain- 
.hr pt^hasorSf notwithstanding the devisee 
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l»avc covenanted with the heir thftt ho shall stand 
seised to use of himself and heirs and assigns, in case 
of breach of covenants afterwards broken. . IIo^ 9 on^ 
V. Merest, 7 Price, 668. . • 

An order obtained, idler exceptions to the ans^r 
allowed, for entering mino pi'^ Junc an order to dis- 
solve an injunctioii;ab8olutely for want of cause shewn 
to the contrary, is not irregular;^ nor is the plaintiff 
entitled to continue or revive tfw injunction, /lar- 
court V. Ramsbattom, 3 Swan, 359. 

After undertaking to shew cause on the merits 
against dissolving an injunction, exceptions cannot he 
shei^n for cause. JJ. 362. Pii. Kxcki'tions. 

The plaintiff, ^inequity, Imving been taken in exe- 
cution, and disebargeu by a judge of the court of law, 
on payment into.<the hands of tlic master of that court, 
of the amount of the sum indorsed on the writ, with 
sheriff's pouodagei and the common injunction having 
afterwards been issued ; on motion to dissolve the in- 
junction, it waa ordered that the phiiiitiff iniglit apply 
to the court of,^aw for payment to him and to tlic de- 
fendants, of the sum paid into the hands of the master, 
that sum, when received, to bedrid into the bank to 
abide the event of the cause. Iiaicfishuw v. Parkins, 
2 Swan, 639* 

If plaintiff in injunction bill, filed to estr Hn e- 
fendant friom proceeding in action at ijgv, a 

cognovit, auA undertakes in w'liling to dismiss his 
bill, and cori^nt to a dissolution of iniunctiou, but 



Hill, anu euiiscui. lu a 

afterwards refuses to do so ; the court on motion by 
defendant, and notice to plaintiff, will dissolve it, but 
not dismiss the bill. Moruay v, lltle, 6 Price, 166. 
Agueement. 

After injunction and order for payment into court 
at a fiiture time ; on threat of going abroad, the court 
orders instant payment of money, or dissolves the in- 
junction. * WhUehuHsc V. Partruige, 3 Swan. 375. 
Pr. Nk Exeat Regno j Pu. Oitriiii rou Payment 
INTO Court. . • j 

Common injunction was obtained against two de- 
fendants, and afterwards extended to stay trial ; ou 
coming in of answer of one defendant, aii order nisi 
must be obtained before motion c;tii be m«Tde to dis- 
solve injunction. J^aylor v. MidtUrtou, 2 IVlad. 131. 

Motion on last seal after 'I’rinity Unni to dissolve an 
injunction, and that day might be appointed in vaca- 
tion for making order absolute ; but held, defendant 
was only entitled to order nisi. Jfvw v. J)Uon, 

2 Mad. 258. ... 

Whore order nisi is obtained to dissolve inviiviioii 
on comin'g in of answer, and exceptions are sluAvn for 
cause, and; master reports amwer suineieut ; injunc- 
tion is (Ussolved ihcicnpon, and no fmther motion is 
necessaiy. ^Hutchinson v, Mnrkhtnn, 2 Mail. 355. 

Motion to^dischargo an order for an injunction, and 
to sot aside au'aittachnieut on which tlic injunction I'.ad 
issued, refused'; ihe answer huxing been sworn on 
the evening before, but not filed until after the in- 
junctiou issued* Brnve v. Wehh, 2 Mer. 474. Pu 
Answer. 

The defendant having put in his ansivcr to tlie 
amended bill, 'which answer was excepted to, motion 
to dissolve the injunction absolutely in the first in- 
stance refused, the court being unable to judge, ex 
cent Upon refm^ to the master, whether the answer 
is a aodicienl^^wer. v. Mortlock, 2 Mer. 

476. ' Pa« JJscEtiiONS TO Answer. 

Court will set aside injunction (granted after trial 
and verdict), and obtained on ground that one of the 
defendants (a plaintiiff at law) in whom the interest 
was averred to be, was in contemrt^r not tomg 
answered, and that bis answ^ W 
the defence at law of .the plaintiffs (in cqmtwj^ 
action, as it might shbiv- that proj^^v was norm 
in him^ notwithstanding itieng i 
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Tf^itmurv v. 

vnnnace supjirt of robtion for 

injunction and bill, in date of IftU of excl»aii^. on 
which defendant had comra^ed prdcewings at Jaw, 
is a sufficient ground for diilblving the .'njun^ioa ob- 
feined. WattlewortU v. Pitcher $ 2 Price|j^^89. Pi.. 

Variance; Pl. A PFinAViT. - , 

Exceptions to the master's report, as to imperti- 
nence, is not cause against dissolving an injunction. 
Corson v. Stirling, Coop. 93. PR. ExcepuGns to 
Mastfr’s ReI'OHT. 

Injunction not dissolved as of couw, on one m- 
swer only coming in to interpleading bill, bill.plmntin 8 
delay to get in the other answers is a spew ^una 
for application to dissolve, or to have themonayont 
of court. Hyde v. IKan-n., 19 Ves. 328.. P«. Ik- 

TEliri.KADEIl* *'■. 

Court will not make absolute the comnwo order met 
to dissolve injunction (granted to restrain purchaser 
from piocccJings at law to recover part of the pur- 
chase money paid by him in advance, the contract 
being iiri practicable on the ground of want of title and 
outsLinding incumbrances) without master's report^ 
to siiflicicney of title, although objections are fuUy 
stated in defendant’s answer. Church v, ^geyt, 

I Piicc, 301. Pr. Master’s Report on Title; 

VeNHOU & PURCTIASER. . . . - . 

A defendant may move to dissolve injunWn tor m- 
sufficient service of subpoena, although be has nW 
appeared. Menzies v. RiKlrigues, I Price, 92. PR* 
Sluvil'e of SraroiNA ; Pu. Avi*F.AnAseE. 

Ground of motion to dissolve injunction nisi, that 
the plaintiff may determine whether to shew caW 
upon the merits or by exception. Laeyy. Hcmtyg 
2V.CxB.292. . 

Injuiictioti falls by amending bill, HJ'! 
saved. v. Boscairen, 2 V. & B. 102. Ph#, 

Bif.f., Amendment. , • • i • 

Motion on answer to dissolve injunction nisi, plaiu- 
tiff shewing exceptions for cause must procure tiie re- 
port in fourilavs, but the lime is extended by courtefty. 
Bishum V. Birch, 2 Vcs. & B. 42. PR. Exception8 
TO Answer. . . 

An iiiiunelion against proceeding at law u gone w 
the master’s repoiV, that the answer is sufficient; W 
is not sustained by exceptions. The order extending 
it to stay trial, which in the court of chancery is a 
.lininct order, falls also as a prt of iho origmal m- 
junctioD, wilhont a motion lo dissolve. Id. 40. r«. 

iYnSWEII, lll’.l’ORT OF Su I'l'ICIENCY. ^ ^ 

Injunction against verdict in a joint action, dis- 
solved as to defendants who iiri.swcred, but not as to 
others, pending exceptions lo their answqrs* 

V. l>.Wd(Y/f/iy, I V.iicB. 497. Answer. 

AWv.t order to d.issolve injunction nisi on the. 
swer, a reference for impel tinence being oblaiuWi lne.. 
imperlinenrc expunged, and afterwards 
disallowed; injunction dissolved on maUonJtt’Miu 
first instance, without an order nisi. Lacy v. 

2V. ivB. 291. ' ■ 

" Where injunction w obtained in abSqnco of one 
defendant abroad, on motion lo disebarae the order, 
the answer of other defendant cannot be read. M. 
John V. Cargill, 3 Anst. 993. Pr. I^VioencI; 

The subsequent order* extondihg an injunedon 

. j; i. to stay trial, not discharged 

injunction as exited, must be 

■’ usual Older 

. ^.r/cause, or the 
.m^ts.- ' Eamtham 
iii.. .'DiscnABnB OP 

that plaintiff 






Injunetim, 


PRAtynCE, XLVt 


«amiM aaftly *ettud Ihv #elioik withimt diioeveiy. 
■Ad that it witflite ■ good and afitetual dd^, not 
•dbefaid^ npifil ''tbe answer of one defendawwly. 
mil* V 4 Sleiawoeki, . i9 Vei. 83. Pn. liuviMstON, 
AniOAfiT tw ewroar o» ; Pn. Answnn. ^ 

Molilli to refer the fitswer fcr faaperdMnoe; ■!- 
.lowed aa cause against dissd'rinp; an iiytmctioa upon 
.thetenns’ofpTDcuringtheieportinaweek. Gatimgt 
' Woodham, 14 Ves. 634. Pn. Motion to bbtsb 
FOR Ihfertinenor. 

fina^tions filed, which ma^ be nunc pro tunc, of 
coune. upon application, wittun two terms after an- 
.swer, and afierwaT^ upon, a special cause, will sus- 
tain an'‘lTijunrtion.% Tdn 636n Pne Exceptions to 
Answer vuMO fro Tuiic. 

No exception can be taken to an infant's answer, 
in that case- therefore cause against dissolving an in- 
junction must-be upon the merits according to the an- 
swer. and though it was manifestly insufficient, the 
injunction '.'V#a8 dissolved. Lucas v. Lucas, 13 Ves. 
.274. Pni''l2lFANT ; Pr. Answer. Exceptions. 

A refei^ce of the answer for impertinence, is good 
canse against dissolving an injunction. Fisher v. 
Bai/lep, l^Vjes. 18. Pit. Answer, Hsi-ERENcy for 
iMPEWrUIRNCE. 

InjuniBiion granted pending notice of motion for a 
dedimus, is dissolved of course, oii the dedimus being 
granted* ■^ Jd[*iiahon v. O'Brien, 1 Scho. &. L. 237. 

. On inf^n at the last seal tffter Trinity term, to 
mske absolnla an order to dissolve an injunction nisi, 
the j^intiff cannot have time till the next day of ino- 
tiona vpon the nsual undertaking to shew cause on the 
merHs, but was permitted to shew cause during the 
pactions* r Rebinson v. Walcott, 5 Ves. 552. Pr. 
Ho^xONc' ' ' 

Qnl^ application to dissolve an injunction nisi on the 
eliding in of the answer, the plaintiff shewed excep- 
•tions for cause, with the usual undertaking, to procure 
the masteiV rej^rt in four days ; the master reported 
ihe answer to be sufficient, to which report the plaintiff 
Oxoepted ; the injunction is dis.solved notwithstanding 
the pUintifiTs exceptions. Botham v. Clark, 2 Cox. 
428. Pr.' Exceptions to Answer. 

,I|ijunction granted against infringement of patent 
validity of a patent might be tried at law : 
4eimt for the patentee subject to the opinion of the 
court upon a case : the court were equally divided ; tlie 
patentee must bring another action ; hut the court on 
the possession would not impose any terms upon hiin.*| 
nor dissolve the injunction in the mean time. Boul- 
ton v. Ball, 3 Ves. 140. Patent, Infringe- 

MINT OF. 

If an injunction is granteil for want of an answer, 
and the^fpefendant afterwards demurs, and the de- 
murrer isi allowed, yet the injunction cannot be dis- 
solved without tbe previous oidcr. Hunt v. Thomas, 
2 Anst. 585. 

Where injunction is obtained for want of answer, 
and^nswer IS afterwards filed, but defendant do not 
inoFRto dissolv#until two teims after, and when bill 
. hits been amended ; yet injunction may be dissolved 
by motion ef course. Patton v. Panton, 3 Anst. 
^1. / 

InjuDction^^dbtained two years back, on granting 
eommisiilon to examine in India, not yet returned, 
dissolved. Penney v. F^lgar, 1 Anst. 276. Pb, 
Commission to examine Ibhoad ; LaqhEC* 

Injunction obtained for want of ani 
tions in subsequent answer being overt 
cannot move, as of course, to- ^ 

Secus jin chanqeiy. V. 

Ph. Exceptions V4wswj«. ^ 

Injunction cau«i 

parties; injuimtiobnotdifelv^iL 
toi motion, without spatial cast af 

MX 





All answer having. been referred' for impertihence, 
and reported iraperment, it Is not naeeisaiy to have 
the impertinent matter act^ly expunged, before the 
defendant moves an injunction upon 

coming in of his answei^ ucnghTlie cannot move it 
pending the reference. Xem^y. Banaoell, 2 Coe, 
Pr. ANSWSfti iMPBRmB^B* 

Replying to answer, and sei^ving subpoena to re- 
join, will not prevent defendant, from monng to dis- 
solve, unless cause ; an injunction granted till answer. 
Motinenx v. Luard, Dick. 684. 

Representatives of mortgagee after' foreclosure toll 
the mortgaged premises, and the Amount not being 
sufficient to pay the debt, bring an action on the bond ; 
injunction to restrain their proceldtng. dissolved. 
See Perry v. Barker, 8 Ves. 527. v. liartUy, 

2 Bri). C. C. 125. Mortoaoe, Pobeolosvre. 

Where an injunction to stay waste has been ob- 
tained on bill filed and affidavit, the;‘4lffendant may. 
immediately on coming in of his anan^r, move to dis- 
solve the injunctiop*. without obtaining an order nisi ; 
but then his answer ean only be received as en aflidavit, 
and the ])laintiff may read affidavits in dbhtiadiction 
to it : and if afterwards upon exceptions the answer 
appear insufficient, the injunction shall' be revived. 
Strathmort v. Bowes, I Cox, 263. Piu Injunction 
TO stay Waste ; Pr, Evidence. ' 

Showing cause against dissolving an iojuncUon, is 
not such a proceeding in a cause, as to prevent the bill 
being dismissed for want of prosecution. £l. War- 
wick v. Dh, Beaufort, 1 Cox, 111. Pr* Dismissal 
OF Bill. 

Injunction obtained by the assignee of an author 
after the expiration of the two terms of yeiuB allowed 
by the statute of Anne, dissolved ; the common law 
right of the author being so extremelydoubtfiil* Oi- 
bttme v. Donaldson, 2 Eden. 327. Assignee or 
COFYRIGHT. 

Injunction granted on merits, plaintiff ordered to 
speed cause, he replied, but proceeded no further; 
defendant cannot move to dissolve injunction, as he 
may proceed with suit. Flower v. Herbert, Dick. 
349. 

Injunction nisi not dissolved by putting in answer, 
until costs of contempt be paid. Hall v. Darney, 
Dick. 289. 

Injunction nisi for want of answer ; answer put in. 
but costs of contempt not paid ; order nisi to dusolve 
injunction. Plaintiff should move to discharge order 
for irregularity. Id. 

Defendant’s answeraported insufficient, and order 
Served on him to amend bill, and taiwer amendments 
and exceplions at same time ; till this dbae, defendant 
cannot dissolve injunction obtained oi|^‘Original bill. 
Maynew. Hochin, Dick. 255. 

Bill for injunction and commission to examine, and 
both parties at liberw to examine and cross-examine ; 
defendant examined witnesses, and plaintiff cross- 
examined them, but plaintiff takes out aid commission ; 
injunction dissolved, and publication ofdOied. Em- 
met V. Ayliffe, id. 239- ^ ’ 

When plea is allowed, iujunctiott'^Uatolved abso- 
lutely. Philips V. Tsangium, id* . . 

An order for dissolving an inflj|nm niti'^ji^U be 
made absolute, notwithstanding 
rupt, unless he shews cause. 1 2^. 

But see Waugh v. AuHen, 

ris, 1 Mod. 93 ; and 8'0t0. C.C. 

435. BaMKOY. ABATBMft|lV^k X' ^ 

After enlaigeiDent of tinib^orjibttwiM eausa against 
dia«tit$ug an injunctioiii, t^ dlaintiff eanoot shew 
dOni for oanei . v. Part&r, 3 Swan. 

Pj|. E^niAAonlBilT d|iriMi to shkw Catte; 
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'If a plea it ordered to ttand for ^ aniwer. the de- 
!fon(tii|t cannot move to dissolve tlie injunction abso- 
iutdy^'but may» nisi. Osbamv. Cowper, Bi{5t. I9S. 
Pn. Pl.EA nHDEBED TO STAND jfoR AkSWEH. 

If the defendant pute in. his ansinrer, emd^thenttOM ^ 
to dissolve the injnnctiov^; thii^^ives an iiregidny 
in obtaining it. Ban. 27. Tn. 

Waiver OF ImuQVbAniTY. . ' 

The court refuscwL lio dissolve Ine injunction tBI all 
^le defendants had^nswered. Rcwcroft v. Donald* 
son, i Fowl. £xch^ Tr. 266. 

11. EJfect of ofnmdment, and leave to amend without 
„ prejudice, 

^ Upra an appl^tion for the plaintiff to amend his 
bill without p^ndioe to an injunction previously ob- 


on |DM1 
be Bpecided. 


the particular amendments must 
V. Broekbank, 2 Y. & J. 181. 

Motion to .^amend bill of discovery after answer 
'without to injunction, by adding prayer for 

relief, or odterinae as .plaintiff should be advis^, re- 
fused. Juekson V. Strofig, 1 M'Clel. 245. S. C. 
13 Price, .^94; ^ 

Vyhere-viojunction has been obtained on merits, 
motioa to ti^nd without pr^udice to inkin' -ior. is 
motion of ieeigtrae ; but where it has issued on '•"^oiint 
of delay, notice of motion must Lc givAi and pro- 
posed amendment stated. Pratt v. Archer, 1 S. &S. 
433. pR. Motion of Course. 

Amendment of bill allowed witliout prejudice to 
an injunction obtained on merits. King v. Turner, 
6 Mad. 255. 

After an injunction granted against one of two de< 
fendantawho afterwards put in their answers, leave 
was given pn application supported by affidavit, to 
amend biu without prejudice to injunction. Answer 
of d^endant against whom injunction was not granted, 
stating facts which were a surprise on^ plaintill, and 
which made amendments necessary. Vesey v. Wilks, 
3 M,ad. 475. * 

Injunction obtained exparte. The' answer was put 
in, whereupon motion was made to amend bill with- 
out prejudice to injunction, and proposed amendments 
were stated ; but motion was refused. Fenfold v. 
veld, 3 Mad. 471. 

Amendment of bill after exceptions allowed and 
not ansvrered, does not prejudice an injunction pre- 
viously obtained. Thcrelore it is a motion of course 
for leave to amend, and that defendant i'..ay answer 
amendments and exceptions together. D^ '/ ..r v. 
Duratit, 3 Mer, 465. 

Amendment of. bill after ^eptions to answer al- 
flowed, does not. prejudice injunction previously ob- 
. tained. .^ddn^jV v. Flood, 1 Mad. 449. Answer, 
ExcETT^Pnl^im. 

lic-amendd^nt permitted without prejudice to an 
injunction, on ’Affidavit that the facts which must l)c 
stated, came to the plaintiff's knowledge since the 
bill filed, aadsOn payment of costs. Sharp v. Ashtoft, 
3V.&B.14ki 

Plaintiff , tamitot amend bill to enjoin further pro- 
ceedings al after verdict, without first paying 
into court tfaa wim recovered at law, although the 
orig^al biirvpsfeffled before verdict obtained. But 
be dHW to amend on bringing in money 
^taLbtiPjl? nam8ony,BelfnoHt, 1 Price, 118. 
Pli. PisYWE^iVTo Court. 

Adtacunsem aot exited to, liberty lo amend the 
bill witkont ntieji]^iqji..to >the injunction staying pro- 
ceedinsd at law, bim lihe common injunction not 
upon tha merits^ luftiaed with costs. JSfurner v. " 
ly, 2 Vas:'&B.330.^:-- . . ^ 

Although inagularili^Me an amended 
leave, after an of4oa Hl^ntinue an 
tenns of speeding ^ ctUM, y4tthe 


material and such.as ykthPMxt wouU( have allowed, 
anAJte plaintiff oiering terina whi^' tended to pre- 
the injmictioj|r was cojB10nued, plaintiff 
' tha costs of defendant’s, elation to dissolve it. 
v. Hammn, 2 Seim* .fit ^ 516./ > 

iou caiiiia^fimre exceptions am ^kan 
It ta'^iirta^ar to. obtain ap'^order to 
ions are ^Slpoeied ,:of. 
L. 4 16k Pa. £xcb^-* 


In aninji 
TO die ansW 

amend bill until \he elpe] 
Dixon V. Uedmondi 2 &ho. j 


noNS TO Answer. 

Plaintiff entitled to an injunction bn afiidayit,Uta to 
stay proceedings at law by a pairte abro^, mhst^ite 
the whole of his case within til Lnowl^ npMF^. 
onginil bill, and sannot, . min .wbjcli 

he neither moved nor excepted/ have thu^m^ion, 
upon amendment and affidavit as a genet^ 
ject to exception as circumstances come fo his ktii^- 
ledge subsequently, surprise, Ac. Norris Kenned^ . 
lives. 565. 

Injunction docs not drop of course^ on* plaintiff’s ^ 
amending bill. Mawn y, altitray, D!^v.p3ff. ;. 


12. Against proceeding at law* * 




h 


(a) Generally, 

(/>) Against ejeeiment, 

(c) To stay tritd and extending common it^undr 

iion, 

(d) To stay execunon tmd duiress, 

(«) 7i» stay prtH'eedhigs in other rourCt. 

(J‘) Where money will be oidered tnta ctniK sd 

granting, 'f 

(g) In cases of fraud and public policy, ■ ■ ' 


(a) Generally, 

If a defendant who has been taken bn an aftsmi* 
ment, still refuses to answer, the plaintiff may at the 
same time proceed to enforce answelT b^ the process ' 
of this court, and bring an action against him, an^ 
his sureties on the bund given to the sheriff under: the 
attachment. Beddall v. Page, 2 Sim. 225. Pfi« 
Answ’er ; Pr. Attachment. 

Certain persons, as directors of an intend^ ji^nt 
stock company, agreed to purchase mines ; article jfff 
agreement were entered into, by which the purdflsW- 
agreed to pay to the vendors the purchase money by 
lustalments, and it was provitled that if the directors^ 
rhould not liave received the deposits or instalment 
Iroiii the shareholders in time to pay the purchai^, 
money, they should be allowed six months furthftf 
time. A bill was filed by some of tlie direclon^Jfo , 
restrain the vendors from suing for the purchase , 

alleging that tlie plaintiffs only intended jte becosiii 
liable as directors, and to the extent of futial recaye^.' 
by them, and not to incur any personal respongili^^^ , 
and that they had no funds as directors ; a dentewur 
was allowed, llodson v. Hancock, 1 Y. 

Motion by a plaintiff for an lujulietioQ 
an action brought by one defendant Against tfo-; 
defendant, grant^. Kingham y. Mnise^ 2 Sim. 41.'*' 

A bill was filed by a person in p^Mraion of oer^ 
tain lands, for the specific perfoimadM^f on . illegal 
parol agreement to ^nt him a lease for:^ltiN^ yem, 
and for an injunction to restrain ^an ejehbalent; the 
defendant by iiis answer tidmitted - that ha had been 

ji 1 Is. .1 


disposed 
piund^ P ^ 



it, and would have parmUtad the 
been satisfied wifi& 1^ to 

. . 1 ^ . bd’Ota terms 

lUfl^lMad agree- 
ax^iieted to re- 
po, those Items, 
I agreement had 
tha plaintiff was 
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tenant only from year to year, ami had done many 
acts which woald have been breaches of t t^giygo ve- 
nants of the lease supposed to have been coiiWed ; 
the court upon bis answer refused to make thdowler 
• nisi absplute, and continued the injunction" uppii 
tenns..- -dttiwvwf V. BofTifcflm, 2 H^sSi 186. • 
ANexva-a ; Spec. Peuf. ^ 

Defendant in suit by will in tqpUy fSr tithes, re- 
lying on defence of tithes havings been duly set out, 
maxT (notwithstanding the cai^ l^ at issue) bring 
action of trespass for not caitying them away ; court 
refused an injunctioii to restrain him. Jimdleu v. 
Jiensted, 13 Price, 221. S.C. 1 M‘Clel.80. Titiits. 

Cross denjand accrued affe?t veidict is no ground 
for , injunction to st^ proceedings on verdict. White 
V. 0*Erien, IS. &S. 561. Set-off afteu Vju- 

T)ICT. 

Injunction granted on interlocutory application in 
court of chsncery in Ireland, to restrahi proceeds at 
law there, is not of itself a sullicicnt ground ob- 
tain injunction in this court to restrain piocceds on 
s^me matter in K. H. here. Ihtll v. .S/enV, 1 S. 8. 
210. Iebeano ; iNTi-in.oci'ToiiY OitnKU. 

Hut a final judgment might have Ijccu different. 
Id.ih. - ^ 

After decree for adminislralion of assets, exe- 
cutor |deaded false plea to action brought against 
him by creditor of testator, in order to have an op- 
portumty of applying for injunction to restrain action. 
Court grantea injunction and held creditor not enti- 
tled to judgment against excrufor de intuit pn^prih. 
Fielden v. Fielden, 1 8. 8. 255. Pii. Ditui e 

FOE Admok. ok Assets; Kxlcutuk ; Pl. False 
Plea. 

Where guaidian, after his ward attains full 
n^, continues to manage juoperty at the r(?<piesi 
of ward, and before the accounts of icccipts and 
payments during minority are settled, it is in effect 
a continuance of the guardianship as to the property, 
and he must account on the same principle as though 
the transactions were during the minority. 'I’Iicmo- 
fbre injunction was granted on teims to re strain guar- 
dian from proceeding in nn action to recover balance 
claimed by him on account of the transactions after 
his ward became adult. Melttnh v. MclIUh, 1 .8. iSc 
S. 138. OuAnn. & W'aud : yVori/r. 

Injunction to stay proceeding at law was ginntcil, 
a decree of reference to take an account iiavlrig liccn 
obtained on a creditor’s bill agiiinsl ext eutors before 
action brought, but derctiilant not liiiving notice of 
decree or of this application, it was oniered that all 
his costs should he fii^l paid. Fallow v. Wihoii, 
11 Price, 95. Pn. Di chlk koh Ac coi.nt ; Pji. No- 
tice ; Pfl. Costs. 

To an action by a creditor the executors phfaded 
tum-a:>su 7 npsU and set-off, and a tKlmiohiri- 

rU prater, and' the verdict was against liirii on all 
ihttee picas ; a decree for adiriLiiistralioii of the e^tale 
having been pronounced pending the action, an in- 
junction was grantOiJ against tlie creditor on payment 
of his costs at fiiw. Lard v. WormUi^hian, 1 .iac. 
148. Decree fou Arniox. 

After a decree for the administration a testa- 
tor’s estate, creditors suing at law restrained on tlie 
application of A legatee. Clnrhe v. F.l, Ormonde, 
1 Jac. 122.^ Deckek ion Aomon. ; Llca’ifk. 

After a decree for a specific performance against a 
defendant, he cannot proc^d by action at law on the 
contract for damages. JieunoldK v. Nslm, 6 Mad. 
290. W.IW 

It is no ground foi application % dicmpf eouity 
to restrain. plaintiff in suit foi, titliea from 

proceeding in actions brought ph* 

■, rishioners not parties, to thatfsuit. Ciit 

their tithes, tftatec^uity ha? dec^ S^^ tfc; 
validity of ^parochial) moduses b " ' 



covering the articles in respect of tithes of which 
actions are commenced. N.dr will the fact c^^such j 
parishioners having entered into a bond to pay costSi^)' 
ofillsmts; relating to such tithes, entitle them 
io ^ief. Tnptibr v. G0ok,^9 Price, 207. Issue at 
jUsw ; Tithes ; of Suit. , 

^^junction to resfi^ip |fibceedings at law for re- 
covering an annuity sectirra^ tojii^e wifehy a deed of 
separation not containing any'odVenant to indemnify 
the husband from her debts, fefiised. FI. TFe«r- 
mmih V. ('s. Westmeath, 1 ^c. 126. lIusB. & 
Wife; Deed of SErAUAnoN ; Contract. 

A party bringing an action at law for damages, in 
consoqueiute of having been arrested on an attach- 
ment, which, on lii.^ application, luis been set aside 
for in-egubnity, will be restrained from" proceeding in 
it, but without prejudice to any application he may 
be advised to make to the court for., compensation. 
Frou'd V. Lawrence, 1 Jac. &c W.'666* Jurisdic- 
tion. 

Creditor giving time to debtor without notitJC to 
suiety, releases him ; and injunction granted to re- 
strain proceedings at law against him'. Governor of 
lutnk of Jreltindv, Bensjdrd, 6 Dow, 233. PniNCi- 

I'AL & SUHKIY. * 

IV here agent was, quasi agent, obliged to indorse 
bill, ami fact was known to indorsees, injunction 
was granted to restiain proceedings thereon against 
him. Kidion v. Dilworth, fi Pri. 564. Bill OV 
Kxchaxoe, Indorsement ; Princ. fit Agent. 

injunction to stay proceedings at law for rent by 
lamllurd, prayed on ground of agreement under which 
landlord was more than the amount of rent indebted 
to tenant, refused, being a legal sett- off. Towurow 
V. Jienson, 3 Mud. 203. Si:t-off. 

Apprentice, after serving part of lime and then 
running aw ay from masher, the latter is not bound to 
receive him again or return ])arl of apprentice fee- 
Nor will holder of promissory note given for amouiit 
be restrained from recovering it at law. Cuff v. 
Ij/vKvi, 6 l*rice,r.297. Acpuenijcesjup. 

On a bill for specific perfomaucc, the questions 
whether time was oiiginally of the essence of the 
contract, aud whether, being so, the defendant has 
done any act wlicreby he has waived it as a ground 
of objection to the pcirumiince, are questions depend- 
ing on evidence, and not to be decided except upon 
the lic.iring. Lvrq v. f.indo, 3 Mer, 81. Spec. 

1*1 HE, 

Injunction, after a decree to account, to restrain a 
crr-ditjir fiojn pnxx^L'vlin^ at law upon a verdict which 
would entitle him ti) a juclgmeiit de bonis prnpriis 
against an executor, i^iiscmI. In cases where the iri- 
juiiction is gr:int«*d, it may be tditained on the appli- 
cation of thf; phiiutiff in equity, as well as of the ox©- 
calor. See note, Terrcif'si v. Featherbpi 2 Mcr. 
480. Di.i'iti I. 'll) Acchi nt ; Kxoii, 

An account signed and settled by plaintiff in equity, 
leaving a balance in favour of defendant in equity.Js 
suflicieiit ground to refuse an injunction to restrain 
defendant's proceeding at law, though there have l|pen 
subscqueTil dealing's ; but plaintilf has refused to come 
to a settlement. Hirst v. l*ierse, 4 Pficei 339. Ac- 
count STA'J l l). . 'f 

Where set-off may be made at UttilinD bill for in- 
juncUoii will lie to stay proceed!^, at laug^^- id* 
Set-off. v' 

To bill (also ])raying discoveiy) that part- 

nership subsisted between pluptin iu^ ^uity and de- 
ceased partner of a bankiatf./6i^. .iR '^attother concern 
in wliicli plaintiff had clS^'..v^a^inent,' and that 
cheques were , drawn undeir ' special circumstances 
founded on mutual under8taiidin& fire. 'Answer de- 
nying privity of defendahta,!^r that they orere in any 
•trey engaged in concern os piii^era or otherwise, luffi- 
ci|^t to ^event injunctipn'tdstay defendant's proceed- 
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ings at law to recover amount of cheques paid by them 
OB account of plaintiff in equity, ^skam v. Thomp- 
am, 4 Price, 330; Pl. Answer. 

After adraree to account, an injunction grainted, 
on tlie application of tho d^endant,' to restrain ^the 
plaintiff from proceed!^ at Jftw in an "action 
menced by him pendihgf the suit in equity. H$2sbfi 
V. Wuhtgrherd, 2 Msti 406. P». Decurr .to Ac- 

count. 

Remedy by injunction to rastrain an action on 
breach of covenant to repair, on the peculiar circum- 
stances of the ca80, not aniounlin" to neglect or sur- 
prise, and there having Ixscti no waiver or abandon- 
ment on tiie part of tlic defendant. Jfannum v. South 
Lotiiion WtUamajrks, 2JMer. 65. liitcAcn or Cove- 
nant. 

Court will grant injunction to restrain a landlord 
from proceeding at law on an assignment of replevin 
bond again$t.,j£e'isuTetics if there has been an agree- 
ment to refer, and a reference between landlord and 
tenant without concurrence of smety, of matters in 
diflfereuce erhereby performance of condition of bond 
('to proceed with effect) has been suspended. How- 
tnaJter V. Mtiare, 3 J*ri. 214. Puinc. &c Surety, 
i>isc'ir.\noK. 

Recognizance of surety for receiver being '‘•rft -'fd. 
and action brought against surety on ap|>i»e'-»*-.'n, re- 
ference directed as to what was do umf orucr made 
for payment by iiistahnciits, and injunction to stay 
proceedings granted by consent on paying costs of 
application, and proceedings consciiucnt on onlcr. 
Walker v. H'i/d, 1 Mad. 528. Pn. Receiveu, 
Surety for. 

Injunction in this court granted, though the 
court of law in which the action has been brought, 
have, upon an application made to it to stay proceed- 
ings, on a release of one of the plaintills, and affidavits 
of the circumstances of the cases, refused to stay pro- 
ceeding. Whitfield v. \Udfe, (’(wip. 89. 

I*^uity will not restrain liy injum'tion farther pro- 
ceedings at law, upon a verdict obtained through the 
defendant’s neglect, to produce his certificate in evi- 
dence. JAiiffard v. Hihberlstm, 1 Hose, 459. Hankcy. 
Wtfri.ErT TO ri(Oj)( CK (Jehtu’icate at 

Jurisdiction by injunction ufiori ground of vexation 
by rc{X!ated actions for breach of covenant. H aters 
y. Taylor, 2 V. & 13. 302. Vcxation ; Jiniisuic- 
tion. 

Vendor proceeding in treaty beyond the time for 
completing the contract, and the ven'.or 'aaviiig 
brought an action and withdrawn his record is. find- 
ing he could not support it, not having got in a judg- 
ment amounting to half the purchase money, and the 
purchaser having brought an action for liis deposit 
and obtained a verdict ; an iujunctioii to restrain his 
proceeding, was refused. Tl’ai-'d v. licrnnl,'* 19 A'cs. 
220. Vend. & Puiini. 

A and 13 partners, gave a joint and several bond 
to C, who afterwards becomes indebted to A. 13 be- 
comes bankiupt ; C proves tlie bond under the com- 
mission, and then brings a joint action against A and 
13, to which B pleads his certificate. A being by this 
form of ac^n precluded from setting off' his”scparutc 
debt, applies for and obtains injunction againrt C’s 
proceeding ill;.<|be joint action. Bradlett v. MtUar, 
1 IUmo, 279* /Bankcy. Set off j J3ankcy. I*aut- 
NERwi^. 

Where coiioibissioners had found a balance in fa- 
vour of , party against whom assignees were proceed- 
ing as adablof to injunction granled. F.xp, 

Mennettf id. 395. Set-off. 

] njunction upon an bltorpleatliDg bill against bank- 
rupts and'^eir assignees oy a debtor to t|%6SCate 
sued by the bankrupts wi^hthe view of indirect .|E|^ 
testing the commission. Lowndes v. Comfordyt 18 V£; 
299. Inter pleadeu ; Uankcy, CoMMissiOMEiuSi 

VOL. II, '3®^:;, 


No equity in favour of a lessee of a bouse Viabk to 
rep^with the ezeeption of damage liy. fire, for an in- 
juflt|||»n against an actio^under thf .contract for pay- 
;ineiit of rent upon the destruction of the house by fire. 
Moltzapffel v. Baker, IQ^VOs. See conUa Brown 
MMuikm, Ainbl.,619'.' S*:C.2Kde», 210^ Cove- 
nant To/llBrAiibj ,ip^A'd£ DY Fire; Iii^ndl. fic 

Creditor having, among other securities, a bond 
with a suiety, taking a murtgagcc/rem the principal 
debtor, :ind agreeing to receive w VesiduW'. in- 
stalments, secured by warrant, Ac. without prejudice 
to any security he now holds : injunctfon granted 
against suing the surety. Bmil^ee v« Stnbft^. 18 Ves« 
20. Pnixe. A Surety. ■' 

Injunction granted against an action .Cbtote^cecf 
I by plaintiff' wliile proceeding under a decree to ac- 
count for the same matter, it l>cing a contempt to pro- 
ceed at law after the subject of the caa^ had been 
attached in court. Mocher v. Heed, 1 Ball & B. 318. 
Bit. I)w;mi;e TO Accoi'M . 

J^ctition to restrain an action by comimssionei^ of 
bniikru])tey against llic assignees fur costs of defotid- 
lug an action against the. cominissioners and mes- 
scuifjr for false imprisonment in wliicb the plaintiff 
was nonsuited, or for a contrihution among tne cye- 
ditors, dismissed. No distinction exonerating cre- 
ditors w ho weit; absent : proving by affidavit, they 
adopt all the proceedings. Kip. I.inthwaite, lOVes. 
234. Bankcy. Assuinuks, Liam, of ; Banecy. 
Costs. 

Demurrer allowed to a bill by the Bank of Englaud 
for an injunction against the action of an executor, 
claiming a transfer of stock. Considciing the stock 
as s})GcificaJly bequeathed (which was doubtfol) to 
ti-uslees in France upon special trusts, if the exccutot 
cannot maintain the action upon the nature of the bo- 
quest, or as having assented, the injunction is unne- 
cessary : if he can, upon his title to the stock, to bo 
applied as the other property, tlicre »' no equity, 
Bonk of Kif^land v. Ltinn, 15 Vcs. 569. ExOR.; 
I*L. DEAiuitiiEK ; J3 ank of Kkoland. 

No jurisdiction in eejuity by injunction to stay pro- 
cess of a court of law upon an award, made a rule of 
court under the slat. 9& lOW. 3. c. 15. Cwineti 
v.BannUter, 14 Vcs. 530. JiinismciiON ; AwarOJ 
liuT.K OF (3 oi'iit ; Stat. C. of. 

A decree against an executor in nature of a judg- 
ment at law ; after Mint, lie may, on motion, with- 
III filing a bill for an injunction, restrain a creditor 
suing at law. The executor must pay the costs till 
notice of tlie decree ; and he must make an affidavit 
as to funds in liis hands. Poxton v. Douglas, 
i 520. Df.oiij-.e for iVdmon. of Assets ; Costs. 

After foreclosure and sale of the mortgaged estates' 
injunction was granted to restrain tlie mortgagee from 
recovering tlie din'orcnce at law'. Perry v. Barker,' 
8 Vcs. 527. Sec Tookrv. Ilurtlry, 2Bro. C.C. 1«5. 
Moktijagk, Foiieci.osuue of. *'■ 

Bill by insurance broker for a discovery anff'?%ic- 
couiit of money paid and received* by him' 
capacity on account of defendant, and money due 16 
him for commission, Ac. and for promissq^y notes in- 
dorsed to him, and to restrain an act^n as brought 
contrary to the universal custom of theTO^ness. l)e- 
muri-cr allowcrl, the subject being mmter ef set off. 
•Dinwiddle v. Bailey, 6 Vcs. 136. Pr. Set off. 

Injuuction against securities obtainediby one French 
emigrant arainst another, by arresting him when about 
to sail on fM expedition agaiusi France, and under 
an obligajtii^Ppntoted into in Fttnce an surety which, 
-SiDcordlng fo ^ lawjpf rraiMfe, ittould not affect the 
‘P^n; ' V. 3 Ves. 447. Fo- 

■.’BilaON ^ ' "’J'* : , 

i^dlr'i'Un injunenmi^:.tp i^rain an action 
for the i^sit, refused where 
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there had been great delay on the part of the vendor. 
Lhjfd V. Collett, 4 Hro. C. T. 469. \'enh. vSc I’uilt'ii. 

Injunction obtained bv bail against a citHlito^^wiio 
had iiht'iincda verdict, dissolvctl. th.e principal debtor 
being tuaile aparty defendant, and stated by bill to be 
out of jurisdicrion. Iioi eray v. Cmyson, 3 Swan. 145. 
Bait,. “ ' ' 

\Vhoie a bill has been filed, and^adecr^ made for 
an account, and a creditor comes before the master 
but afterv\aids brings an action, llic court will enjoin. 
But where the defendant has not applied in the first 
instance, it shall ho without costs. Jfim1ctt$tle v. 
Chettle, 4 Bro. C. C. 163. DijcuKc: fou Account; 
l*n. Costs. 

Injunction against creditors suing at law after a 
decree to accoimt. Martin v, Martin, 1 Vcs. 211. 
Pr. Decree w Accoi'nt. 

After a general decree against an executor to ac- 
count, &c. a^cn^litor shall be restrained by iiijiiiietioii 
from proceeding at Uw, not only staying exociitioii, 
but from going to trial. Conte v. Pryer, *2 Cox, 291. 
Decree to Account. 

^ Action at law on a bond given to a trustee only re- 
citing that the obligor was (on the resignation of 
obligee’s r«stui quo trusl') appointed to an oiiice not 
rcstrained by injunction ; but may be ])loadL‘d at law 
in order .to try whether tlie ccMisiderntlou was coriupi. 
ThraUv, Ross, 3 Bro. C.C. o7. 13j)nh ; Consideua- 

VON. 

A bond for pcrfoim.inee of cfivenanls to build a 
bridge, and the sum a'.:r>'cd for aetu dly pal I, an in- 
junction granted to n.Nini!! an action on the buud, 
and an isswvi qua.'/ in i;i d huriiimf us ordered, the sum 
mentioned in the bond Ijein ;■ a penalty. Crriif'ioii 
y.Aunesly, *2 Bio. C.C. 311. S. 0 . Dick. ii&Z, 
Bond ; Issue at Law, 

If a’ defendant fail in provinir a nialoiial fact at 
law of which he afteruanls obtaiii> a discoveiy from 
the adverse party in e jnity, it is a gnmnd for granting 
an injunction, thou -.h he would not be permitted to 
prove the fact by any otiier witnesses whom he (M>uld 
have examined at law. llu.iLey v. I'emon, 2 Cox, 
12. Pn, LvJur.xcF. 

An administratrix cnferoil into the usual bond in 
the prerogalive court to cvhioil au inventoiy within a 
limited lime, isc. 'J'ho tinu* Inviti.r ehi|.'*cil without 
an inventory bein:: oxhibifod, a e.e.lifor put the borel 
in suit in the n ime of ihc aioliliir l-op. I’hi? ad- 
mini.stratnx filed her lull ibi .m injurn.-lion, which 
was granted on the temis o. In r giving judumcnl 
in the action which was lo ^^■lIld a*, a sicurily for 
the costs at law and iu (oeity { h-.-t not h*:- th..- debt;, 
and amending the l»il: iiv ..•.hMifiiug to am.uui. 
Thmnas v. Arvhhji. Cf.'.M|e.;;..r ;, 1 Ci.x, odO. Ao- 

MINTSTUATION BoMi. 

The loyalists estates in America wore, under the 
I forfeiting acts, to be s.old for tin: paviiicnt of di:bts. 
This no ground for an injunction to ii.v tiain an action 
here on a bond. v. Aotill, 2 Bro. ('. C. 1 1. 

Americav LoiAr.i.s'i ; M vi'sii Sicmniis. 

Where the penalty (»f a bond is only to si-aui.: tin: 
enjoyment of a collateral object, c^julty will gij:nt an 
injunction against a suit for llic recovery, ainl an 
is<^uc quantum tlunniijimlns to try tlie nail diiniugts 
^Aoma.i w. Walter, 1 Bro. (3.(3.418. iloNn; I.'SUJ 
AT Law, 

'Iheic lieing a df cren for payment of delits, 6 «.c. on 
the suit ot the trusti.-es, itiough the parties have not 
psonended und .r tiir-t dccreo, a creditor Testrained by 
injunction by bd! hi-- 1 fi.r the purpose fyom proceed - 
1 ng ;i t lew -i! a 1 j jm iliv . t \ < -cutor. llfOL'\s v* JleywU:^, 
in, Ib-J. S. < 2 Dick. fiy3. Dht ithu eotf A dmon. 

A.tfjr a (4eriv' for satisfaction ofn^fors, thle ewirt 
null enjoin a single credlt|e from Mijtg at law Joy 
hia de.it. Douglas v* Clay, DieV. ^3, JilhWilv. 

B ort/nngtnn, id. 068. '■ ' 


Where the party applying for a comriiiission to ex- 
amine witnesses apjxrnrs, Irom the nature of his caso, 
to be entitled to it, the graiitiug an injunction in tliu 
mean time is no more than a necessary conscriuence 
of that right. Nicol v. Verelst, 4 Bro. P. C. 416* 

COMMISSTOV TU F.XAMlMy. ABROAD. 

Under what" circumstances a commission to ex- 
amine witnesses abroad, and an injunction to restrain 
proceedings at law in tbe mean time, ought not to bo 
granted. Cqjnnwul v. I'erelst, id. 407. Jd, 

Lt^SNce of a liousc and wharf covenants to repair, 
accidents by fire excepted ; the house is burnt down, 
and the lessor having insured, received the insurance 
money, but neglected to rebuild, and brought an ac- 
tion .at law for the nuit. Itill for an injunction held 
proper till the house w'as rebuilt : but It went off on 
another matter. Rroini v. Quilton, Amh,619. S. C. 

2 Ldeii, 210. Sec eoiitra lloltzapfeU v. Baker, 
18 Ves. 115. Land. & Ten. ; iNSttiiAXtCR. 

An annuity for life of the pl.unliff; injunction to 
slay proceeding upon it at law upoji plaintifTs paying 
all the arrears into court, ^onrlo v. Carpenter, Amb. 
2-12. Anm'J iv, 1vedi-:vii*i u)\ of. 

llefcriT'.ce, which suit by prorh. amUi most advan- 
tageoas to infant ; ciiic onicred to prosecute, other not 
restrained further, it b. lng at bis peril U) proceed. 
(horn V. Oiveu, Dick. 3110. 

'I’he holiLir of pnnuissory note delivered to him 
without inilorsenient, alter it is become due and noted 
for non-paymi'U*, shall not be staid by injuncthm 
from eiiCorclng a judgment at law obtained by de- 
tiuilt. Diniintr V. Wilson, 6 Bro. P. C. 231. i*Ro« 
ui'.son> A I *11. 

'riie bill stated the plainliif was legatee under a 
will of wliieli the defendant, was exenitor ; that tho 
usual docTci* for au account of liie personal estate had 
been made, nn«l the parlies liad been before the mas- 
ter, wluMi the plain’iir was rijarg.id with several ar- 
ticles of ill ! j)Mson;!l est-iUi ]) 0 .;sesscd by him ; that 
the aceminl hetwer n ihiuu was afterwards icferred to 
an aihitiauar, who found a small sum in favour of tbe 
plainliHs, hut nevr>r m:tdt‘ an award ; that after that 
the ili fcndaut, a-; c.vccutor, l.rought an aclion against 
the pd iimitr fur l!in clIiM f?, of the testator so in his 
possession, and the bill prayed -an injunction to re- 
strain the deh-iulant from piocceding at biw ; and 
that the vnl io of tic* arti.-les pns':essed by tlu! plain- 
tijf ini::!it be ih:ilncl»;ri out of the in iciest taken by him 
inider tho will, 'I lic cimil thou dit upon this case 
that tlic plainliif wa> entitled to an injunction till the 
iic.istcr made his icj.nrt ; a dcmuirer, for want of 
ffjulty, was, llieicfore, overruled. Milner V, Cotddpu, 

1 f’ox, lti6. las I'l.N'iii.vs. 

lujimction, until Iniirinv, to restrain an action 
by a baiikiuj.l Jejainst tl.c j*..v.-.i'..ivcs under liis com- 
mission, upon the ground ''*1' In'! long actpiiesccnce 
uiuler the coininis*'ion. J’hucrr v. Ilerhert, 2 \’es. 
326. Bankc y. Di.' ( 'r vniissiON. 

Lijni* , will I I: )■ in juoceci liners ujion a bond con- 
ditione.l for the msspt of the iniincy, although there 
be a breacii of condnlon, provided netbing be due. 
J*cvk V. Ihtyup, Bidg. 2M,'5. .y. 

Whilst suits an: depending here, plainlifls indict 
defendant's agent at the sessions where they them- 
selves are jud^t^s, for u brcavdi of the'ipeacc. Owler 
made to restrain pbiintlfls from proCG^iPg Rt the ses- 
sions till the lioai iiig of tlic cause anti' further order. 
Mayor, of York V. I^Hki/igton, 2 Atk. 302. S.C. 
9 Aiod. 273. Li-i Pkmjkns ; Chiminai. Ma rrrais. 

'! !''*.re is no restraining pow^ over criminal prose- 
cution., in this court. Id, 

I he A Itoi m y -general, of course, grants a mdi pro^ 
spqtii tp a criminal prosecution wliere action of tresr 
patis will lie. Id, 

- Poidcnfc file here, this court would have slopped 
ip^actiqa of trcsfpass vi et at inis, , Id, 



Injunction^ PRACTICE, XLVI, against proccBfiing at law. 10 19 


^Vhc^e bilf is brunplit to grant possession ; if after 
lhatplaintitrprcfcrs iiKliclmeiit for forcibli; entry, this 
court, will stop proceedings upon such indictment. 

A brings a bill against J3 to recover divers stlma on 
account, and also 10.000/. ou a stale bond of above 
twenty years* standing. The defendant demurs as 
to what related to t)ie bond, for that the plaintiff might 
fiue at law. The demurrer being .allowed, the obligee 
in the bond sues the bond at law, and gets a verdict; 
after which the defendant brings his bill to be re- 
lieved against the bond, as having been satisfied ; the 
court ordered an injunction, fur that tiicre was no 
reason to grant relief in equity, though the defendant 
bad demurred to the bill brought on the bond. Hum- 
phreys V. Humphreys^ S P. \V. 395. 

A subscribes 1000/. intoS. S. ('ompany, and their 
cashier gives a receipt for money, lly mistake of 
clerk, a wron^ Christian name is inserted instead of 
A’s ill their books. A brings an action against tlumi 
for money, and, on their iBlirig hill in etjuity, de- 
murrer by . A, for want of equity, allowed. .S. .v. 
Comp, V. CursoTi, 2 liro. J*. (’. 28 1. .lrHisnif:rios. 

A, a clothier, and J>, a dyer, had mutual dealings 
in the way of their trade, wlii(!h were < :irri(‘d on se- 
veral years without payment of inoiKy o . ei*:: r . do. 
33 dies intestate, and indebted to ofj^rs by :q- j*-ds!e-i, 
who, as principal eroditnr, takes oat a«V,ii:iistriiliiin 
to him, and sues A at law. Lqultywill enjoin th.t 
action and order an arromlt, and llml A shall be al- 
lowed, by way of discDunl, what wa:'* duio to bini 
fiom li. JJoaimiav, Matt hew t V too, CAmuoM, Ac- 
count. 

One of the late directors of the S. S. (.Company 
owes money which is rcfove.reJ ajiaiiist him at law: 
though all his eMale is taken fiom him by ti.o I'iLo 
act, and provision made for his crcilitors, yet tim court 
denied any injunelion. Jlulditch v. Mhlt 1 P. \\. 

Where party allows and aciiulescos in eivclion of a 
nuisance, he shall he stayed in uetiuuai law*. Anon, 
2 Ab. 522. FuAt n. 

I ho court will not sud't.r a man to be sued at law 
for executing the process of the court, though it issued 
irregularly. liuiloy v. Lkiartirx, 1 Vern. 269. Pji. 
]*iioci:ss, JuRMiT'i.AKirY ; denisnieiiON. 

Kxccutor relieved after a voiilict at law had against 
him upon a plenc <uhuiiiit>(nii il, and the verdict was 
had ou producing the eNee.nlor’s own letter cmifcssiog 
a moitgagc made to the Ichtalnr for 300/., thy exec ilor 
proving in equity that this mortgage app<*aivv. after- 
wards to be wortii nothing, and tiiat there were two 
prior mortgages upon i!ie same, e.statc. Itohiuskm v. 
Jkil, 2 V'ern. 140'. Fxou. liiAu. or. 

Ill debt against an executor for 700/., executor 
pleads ne.i^nques executor, anil on proving at the trial 
that a chimney back or some oilier ^liglit thing came 
to tlio defendant's hand, plaiiitiii' hud a verdict ; but 
ujuity lelioved against llie verdict. So in anutlier 
case upon the like ])lt a of nr mnpics executor, plain- 
tiff proved the defendant took moiK-y for a pot of ale 
sola by the testator in his life lime, and ciiuiiy re- 
lieved. W, i47. id. 

Injunction granted to stay proceedings at law for 
forcibly taking defendant money wl'.ich he had 
won of the plait^m at play, though the defendant had 
by answer deii^l all tlic circumstances of fraud 
charged in tj^ bill. t'irehmssc v. Jirelt, 1 \'cni. 489. 
Gaming. ‘ "V 

If a member parliament sues at law,- and a bill 
is brought to lie relieved apinst that ucoouiit, the 
court will grant an injanction till answer or further 
order, ilmm. id. 329.* Mkm bur of Parliament. 

Injunction to stay prOOcedings because plaintiff 
commenced suit in chancciy. Bitl v. fJodu, 


Proceedings stayed till, plaintiff has joineil person 
dyf^ndant as is prayed in'aid by defendant. Lucas \ . 
Arnett id. 07. 

An action at law will lie upon a recognizance, but 
if it is entered into in pursuance of an oider of this 
court, Uie court will not allow it to be sued otherwise 
than by a jsetra facias in this court. Grnniy, Slone, 
1 Vern. 313. ‘Scf. Fa. on Hecoonizance. 

Injunction to stay judgment. .4yhtnd v. Jlaomi, 
Cary, 35. 

Plaintiff refusing to seal release, defcndifuit sues 
hond, and stayed by injunction. Rowlet tn lloiBles, 
id. 78. 

Injunction to slay judgment wrongfully ‘obtained 
in action of waste. Cavendish v. Cavendibti, 4d« 76. 

liond put in suit for performance o|^-awdid‘ stayed 
by injunction. Id, 104. 

llelief sought against bond to make jointure in con«* 
sideration of payment which was nevdhmade, and 
granted. Ashonrn v. Harem, id. 1 12. 

Proceedings staid at law, suit for same object in 
chanciiy. Do It v. Ikdu, Dii’k. 1. 

ilufciidant enjoined in ojien court not to proceed 
at law under 230/. }>eiiallv. Liclui v. Foard, Cary, 
38. • 

Attorney at law enjoiiugl in open court not to pam- 
I’ciiil or call on indgnient. SrJ^,!u'ich v, Redman, id. 
90. /:*;*'»!./» V. id. 80. 

Injiindinn upon (lc!'endaiu’s not appearing to stay 
pnKvcdiiigs at law. Knot v. Jarlif^on, id. 40. 

.InjaiitUio:] '*m* ito .s/P* to stay judgment and oxo- 
cutLOii. Anvhiiii^hc V. Skelton, id. 42. 

J)i:lind.inl*s attorney ordeied to stay proceedings 
at law ; defondunt proceeds and judgment. In- 
junction graniod to bring money levied into court, 
and defendatiL to ausuer contempt. Segewick v, J?cd- 
niuii, id. 41. 

Injunction to stay proceedings ; defendant pro- 
ccoils, decreed that lie shall acknowledge satisfaction 
on judgment. Colveru ell v. iiongey, id, 45. 


(/;) Against ejectment, 

lujuni’iion gi anted to restrain an action of dect- 
ment brought bv a bankrupt at the instigation or the 
petitioning creilitor and another creditor, to recover 
the ]»osscssion of premises sold under a commission 
;ii .uicsccd in [or seven years. Kip, Urunt, Buck. 
* 90 . B axkc v. Com mission ; Acocikscence. 

I.csscc proccc.ilcd against by ejectment, and who 
has nceivcil notice from a claimant, disputing his 
landlord’s title, not to pay him any more rent, end 
Ins been threatened with distress i>y landlord, if lie 
docs not j)av rent, cannot rcsliiiin cither the ejectment 
or distress by injunction. Homnn v. Moore, 4 Price, 
5 . l-rANULiiiin wV Tenant. 

Iiijiinctioii lefu.sed against a verdict in ejectment^ 
upon a lucacli of covenant by lessee for years, ^ W; 
the mod.e of cultivation, if adnutting relief; thf;illc- 
fendant basing bccii picvontcd from proving -^b||r 
breaches, against which no relief could be had, as by 
assigning without license. Lornt v, I^d, ItaMlagh, 
3 V. ix' l>. 24. l.AMJLonn iS: Brkacu of 

Cow NAM’. 

Belief against broach of covenant by non-payment 
of rent; lessor, therefoic. eonipolled to proceed on 
some other covenant, nut admitting relief.^ Id, 3U. 
lb, 

Ilistinction as to injunction between landlord and 
tenS^t, upon- tui actual lease and a mere agreement; 
in^the latter caif|e no relief, if tbe jqvenant would have 
.^li violated the ground necessary 

'^ertetito epiiluct of^tt^l^ under the sta- 
ltU&,4«8|o« 2. c, 28. Id, 29., Landlord & 'J’en.; 
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Breach of Covenant ; Lease ; Aoreement for 

Lease. 

Injunction ngaitsst an njedinent for breach o^i^vc- 
nanl, to insure awjiinst fn^'. refused. Rejtnotdn ViVitt, 
19 Ves. 134. Covenant TO Insuhi;, Himsarji of. 

Where n decree, jrivinv relief to a party, whose title 
was g[one at l.iw, directs the accounts on the rents re* 
served in hotut liile leases of tenants, not parties to tlie 
suit ; tlio parly relieved will be restraiiietl from pro- 
ceediugs at law to evict tlio tenants, they being tacitly 
prelected by the decree. Hhiitey. (hn/g/;, 1 Jiall ^ II. 
436. AircoLNT. 

Injiinctioo against an ejectment under a deed of ap- 
irointiTient, ns obtained by a husband from Ins wife 
by undue iniluence, oppression, &c. uiul an issue <li< 
rcctcrl. Peel y. 16 Ves. 167. Fjialm) ; lUsji. 
& Wife. 

Kcpiity for against whom judgment had 

liecn oiitained lu eieciinentby his own negligi-nco, to 
rntrain his tenant and those to whom he had attomed, 
from settingup ihelea^c against !)is ejccinicnt ; though 
only a year ana three tjuarlers of the levin was unexpireil ; 
and it is not necessary that the (-ieetmciil should he 
brougdil before the bill actually iilcd. Jiuhi /• v. MclH>h, 
10 \'os. 644. LANm.niiii i\' 'I'i-n. 

Injunction against a surviving p.irtnor pro« e(‘diiii; by 
ejectment to obtain possession (jf a fann of wbicli a 
joint lease had boon made to liinis(*lf anti his deco;i^ed 
paitncr. I'llliot JJnuow, 3 Swan. 1 *\hjm.u- 
sun* PiiopEnTY. 

3Iotion by a remote rcmniTnler-rri:in and temauts, to 
restrain receiver from ejecling tenants, rofiisctl with 
costs, their interest not being sulh. ieiit. Hcct ivc;r is 
to let the estate t4) the best advantage, Imt ho cannot 
raise the rents upon sliglii grounds, nor luin out ten- 
ants. nor let even fur one yenr, wiUiout application to 
the master. Wuu'ie \. I.d, Nfirhonm^ih, I Ves. J. 
164.165. Pn. Ivi r I (Vi n. 

On a bill for an injunciion to stay an < jectment at 
law against 6ie plaintill 's tenant, HiO tenant ought to 
be a party. Lauieif v. WaUh‘n, 3 Swan. 142. J*i.. 
Paiitiks. 

Party syftbring decree, whidi doliancd his right to 
estate, to be enreJled, Ckc., stayed by perpetual injunc- 
tion from bsingirig ciwlrnent till decree revcised. .SW- 
hyy, Sethif, Dick, 678. 


(r) To slay trial, nri'J nuninoti iujunetlon. 


Motion to extend the cominon injunelicm granted,^ 
where the answair, wliieb was lilL-dtui the same morn- 
ing, was iusulHcient, and the trial was ct.miiig on 
the next day but one. Mi'»ninns v. 1 Sim, 

610. 


Motion to extend injunction ohlaincd, with disco- 
very in aid of defence to action, to stay trial, on atti- 
davit that two defendants were in contempt for non- 
appearance, cannot be made e.i partr. Jii^ham v. 
Antu'is, 11 Price, 739. 

Injunction in ca-se of account dissolved, so far as it 
extended to slay trial, where the defend, ml being of 
unsound mind, the answer was put in by a guardian 
unable to give a full dihcovery. DarroU v. TirhUl, 
1 .lac. 164. J jC. VATIC, i\c. 


A defendant of unsound mind answering by a guar- 
dian, unable to give a full di>ieoveiy, on a motion to 
liissolye an injunciion, aHidy.vits cannot be read by the 
plaintiff to prove facts that might beeiveoin evidence 
at law. j;/. 165. Li. vatic 


, a common injunction has beea thi 

plaintill rnay move to extend it to j,tay trial opoii.tb( 
usual anidavit, although the dcfendaat,;. by 
of the court, must nut in hjs answer lyTore the trift 
can take piiict. Uiihr y. uif,h, voes;-: 

C-ourt will grant injunction to stay tfiid 


at the next assizes, on motion made 27t.h Febroaiy# 
of which notice had been given to defendant’s claik irt 
coiiit only on 26lli, if moved on merits confessed in 
answer put in only that day ; and application to dis* 
solve such ii]junctio& before hearing on an affidavit, 
was refused with costs. Hayward v. Oretniwood, 
7 Price, 637. Notice. 

Action was coininenccd in 1816, and tried at Y. 

1817. In .lanuary 1818 new trial was granted, and 
plaintiff filed bill of discovery, and obtained common 
iiij unci ton. New trial at Y. was fixed for Alarcii 

1818. Motion to extend injunction to stay trial, on 
ground that ih li-ndant was not aware deeds were of 
such iinporrancc. refused with co.^ts. Field v. Beau^ 
Mo:ii, 3 i\!a(i. 102. 

On a bill for discovciy', and a commission to exa- 
mine witnc-s.ses abroad, in aid of the defence to an ac- 
tion, the plaintiff liaving obtained the common in- 
junction for want of an answer, wa.-^ held entitled to a 
coiuiiiissinn, and to extend tin? injunction to stay trial. 
Jioinlaii V. lloJiiP, 2 Swan. 25U. Pm. Commission 

TO I X k.Ur.VE AimOAIi. 

Ail answer tih^l is asndlcient objection to a motion 
til cx-tcud ail injunction to stay trial ; but, as the de- 
Icndant submitted to exci'ptions, the order was made, 
an insuliicient answer being no answer, liishlm v. 
Biiv/i, 1 V. & li. 366. Pii. Answer, l.vsi/rri- 
<ii:n'V. 

I ?i junction cxtcndeil to stay trial, on affidavit tliat 
plaiutiif cannot salidy go to trial without the answer, 
and belic\cs it will produce discovmy material to bis 
defence. /•.Virji.dma* v. Thornhill, 18 Ves. 488. 

Injuiiclum to stay trial just at the time of the as« 
sizes, refused. BUicoe v. Il i/kinjon, 13 Ves. 454- 
Laciifs. 

Plaintiff being entitled to move for the common 
in junction to stay execution for want of answer, can- 
not, in the tirst inst.uice, move for s)M‘.(‘.ial injiinctioa 
to stjiy trial. (Inrlicli v. l*enrson, 10 Ves. 450. 

An injunction to stay trial cannot be obtained until 
after the common injunction, and tlicreforc, where the 
time for the dcfenclaiit’s appearance was the day for 
which noti(!C of trial was given, the trial cannot be 
stayed. fl'r/ijMt v. liroins, 2 Co.v, 232. S. (h 3 iJro. 
C. 87. Set note there. 

After injiirictiori dissolved upon the merits, motion 
to stay tiial of ejectment till full answer to the 
ainendt'd bill, refused with costs. f.i/. Jilarkhttm v. 
JBrhiHSf.n, 1 Ves. .1. 30. l*«. /\mj niiI'.d Bii.t.. 

Injunction ext'^nded to st:iy trial in actions by n 
corporation, for petty customs, till answer, where de- 
fence at 1-iw may arise out of the answer. Auon. 
2 ^ cs. 620. 


(d) To stay eipcuiim anti dhtre98» 

Surety under annuity deed, having redeemed an- 
nuity al tiT liankruplcy of grantor, sued the grantor on 
the bond of indemnity, and obtained judgment for ar- 
rears siiico bankruptcy, and the price of redemption, 
(see 3 15. and A. 186.) Injunction to restrain suing 
execution for arrears, refused, (iutere as to the price 
of redemption. WntUns v. Flanagan, Mad. 280; 
PllINC. Sriiivi Y ; Anm'ity. 

A parly against whom o verdict has boon obtained 
at law must pay money recovered inlttirjalbnrt, before ho 
can entitle himself to an injunction to|Sfay execution, 
thougii be has since obtained atule requiring^ plaintiff 
to show cause agatiutt a new trial- Austen v. Thomson, 
11 Price, 1. Piti Payment ‘INTO Court; Ver- 
dict. 

, Court will M lestrain party om taking out cxc- 
.aition on warrant of attorney, on affidavit of merits, 
;a|j(id irrcpiftrable mischief, by special injunctiou before 
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«.nswor. Nayltir v. Christie, 8 Price, 534* Waii*- 

UANT OF A'ITOKNEY. 

Injunction to stay execution granted before appear- 
ance, against defenaants, to a bill of revivor, executors 
of the original defendant, on the merits disclosed by 
bis answer, and on affidavit of personal service of the 
notice of motion. Turner v, JVright, 1 Jac. & W. 
290. 

Injunction to stay excr.utiou on a bill filed after a 
judgment at law, refused. Tivtheroey. IWniuit, 2 Swan. 
227. .lenGBiKNT. 

VVhcilier on a bill tiled for the administration of 
assets, the court will rcstiain ibc legal proreedings of 
a creditor who had previously nblaiiiL'd a right of exe- 
cution against the personal representative; Qnarey 
Dreicrif v. Thacher, 3 Swan. .029. J)Lr;nr.n loii 
AoMINISTnATlON. 

^'o injunction after a decree for the adniinistration 
of assets, without infonnution of their st.ite. Id, 
546. 

Court has no jurisdiction to stay execution on jndg- 
tnent obtained against defoudant, till jd.iiiitiir shall 
do any act, however rcasoiiabh*, to iiiako tliedt reiidaiit 
a title to the sulijeet matter of the action ; a nil-.- fur 
that purnosc was dischargwl with cost . *b.. ^ v. 

iii//iY', 4 Price, 291 . JuinsDIClKiV. 

J)einurrer by judgment <*Tcdilor ■ bill ^»r injtir.ction 
to restrain him from taking out cvocutiiin on hts jiulg- 
meiit against an estate sold ( licforc he had obtained 
judgment) and iiudleclually conveyed to liurcbastu-, 
(the. plaintifr), wlitreby the legal estate descended, 
since his jiidgiucnt, to the heir at law, ovciruled. 
Prior V. Veupraze, 4 Price, 99. Pi.. Dr.ut’uurii. 

Injunction will not he gi anted to I'csttain defendant 
from taking out execution, on jmlgment being sulfcied 
by default, on a case made hy hill and answer, that 
bill of exchange on which the action had been brought, 
was given in consideiation of defetulnnPs <lelivcring 
uj> a former bill which h;ul been endorsed in consider- 
ation of a gaming debt, drairs v. UvutiUlcIi, 2 Price, 
147. (.\)N'Sin£IlATiOV. 

Injunction to stay execution, or sale under execu- 
tion, when granted. IJonrv, U\vdt 2 Swan. 234. 

Where an action at law has hoe.n brought on bail- 
bond given to slieriM’ on an attachment from e<juitv 
side of exchequer, for not ausweiing according to the 
condition, and a verdirt have been recovered, if defen- 
dant, instead of pleading the answer put in, pleads unu 
fiit f actum, and refuses to settle with pi'iinli.rhy pay- 
ing costs ptnaling tlu> action, when he had ai. impor- 
tunity before tlie judge on a summons, e(|uity will not 
restrain plaint ifi' from taking out cxt'cution, (although 
ilcfendant has answered since the action hroiight), 
except on terro.s of paying all costs at law ; Though 
the plaintiff has not, as he oiiglit to have done, refused 
to accept the answer whcji it eanm on till the con- 
tempts wereclenre I, hut. has actually waived them hy 
excepting to answer, and ainoiiding Ids hill. Jliit tin; 
court will not order the dct'eiidant at law to pay cost.^s 
in equity also, bocausi* they \v<*ie waived by accepting 
the answer, ilurd v. /V/r/ii/g/on, 3 Price, 222. 

Injunction to restrain shcrilf fioni c.xceutiiig fi, fa, 
n^iiist furniture, &c. of defendant at law, which, vvith 
house, Ike, hard btM 2 n let hy him to plaiiitifl', who was 
in possession^ refused. Ourstin v. dspliu, 1 ]\lad. 
fiERtfAciAS ; Lantiloiio & Ten. 

After a lapqfl, of six or seven years, cipiity will not 
restrain by injanction a crcditor of an executor from 
taking in cxecuUon the goods of a testator .for the exe- 
cutor^ own debt. Hay v. Hay, Coop. 264. Kxuu. ; 
Length ov Time. . ' 

Injunction granted upon bill filed, and affidavit to 
restrain proceeding in an arbitration, under the ciicum- 
atances. Mylne v. Dichensan, Coop. 195., 


junction to sUiy execution for want of answer, cannot 
in the first instance move for special injunction to stay 
trial^^ Oarlick v. Pearson, 10 V"es. 450. Pn. In- 

JUNC. TO STAY Till A L. 

A executed a deed by which he conveyed chattels 
to B in tiu.sl, as to one moiety for certain scheduletl 
creditors, as to the otln;r for A's own benefit. C. a 
creditor, not in the sehcdulc, sued A, and. lecovercd 
and took nut (execution against the chattels in the 
hands of H. P» sucil the sliciiir's olficcr, a mjj, recovered 
at law. .Ibll for au injunction, on the grpUm that the 
deed was void against creditors for the.'h^^y* The 
court refused tlie injunction, for there cart -bd no exe- 
cution against gooils in the hands of a trustee. Ciii/- 
fan l\>licirk, 2 Anst. 381. KxECOTIONJ Tiios- 

Tl.K. 

Where one distiaincd, and on replevin, made three 
coimsances as baiiilK to diUcient pensons, on affidavit 
stating the claim to he under one of the ' persons, fund 
that he had absconded insolvent, will not entitle 
plaintiff to an injunction. .\ irhoU v. Philips, 3 Ahst. 
036. 

'\ l.^rc the principal <ubjccl in dispute is the locality 
of the lands of each, which have hteu confused while 
occupied hy one person, an cj'^ctnumt does nut decide 
anything ; and tluMcforo a court of equity will not 
allow the lessor of llic piaintill'm take out hU execn- 
tioii, so as to choose hisowii pari of t!ic lands. Where 
lands are confused, and the plaintiff at law recovers on 
an instrument whicdi states llic whole tube twenty-five 
aens, of which eighteen liidongcd to him, and in fact 
it appears that the whole land i^only livcnty-onc acres, 
he shall not be allowed to t.ikc out execution for 
oigliteeii, but must abate proportioiiably. Uardcas^lo 
\\>^hnfUi, 1 Anst, 184. (’oM i sioN 15ouNOAiiir..s. 

The practice of the court of law coinpolling a plain- 
tiff on a l)ond not to take execution lieyond hts real 
debts, does not oust the jurisdiction of this court in 
aw.iHling an injunction. Donuiner to a bill on that 
ground overrulcil. ('odd v, ireodn/i, 3 Jiro, C.C. 73. 
15o\i) ; Ji nrsnir riDN', 

Injunction to stay judgment on certificate of judges 
of as.size. Koith v. 'Ucisiicirh, t-’ary, 49. 

Plaintbi'afterhill, answer, and replication, destrain-S 
for wliicli an iniuncliou is granted, Kidnere v. Har^ 
ri.<f!U ivl. 48. 

Tajunctioii granted to dl.sc.liargo execution, defendant 
not appearing, tliougli served. IL't.hy v, kent, id. 

hdi. 

i’ACCution of lands which jiarty agrecil nut to pro- 
cccil against, Puliyrtvst v. I^ukcrlost, id. 37, 


tion. 


riaimifT being entitled to move fur tlie comnmp j 


(c) 7b slop procct'.ilioi'^s ill other courts. 

Injunction granicd etpurto to stay process at law, 
in a couil of great sessions ot a Wtdsh county, where 
the action was commenced at so late a trcriod as to 
render it iuqwssilile. for the plaintiff in equity to ob- 
tain lire common iiijunotioii in time to serve any Use- 
ful purpose, .louts v. hasseti, 2 Russ. 405. 

Injunction granted to stay proceedings upon a ^n- 
teucc in the Admiralty court, new evidence bkVlng 
been discoveroil at a juiriiMl when, acconling to the 
practice of tliat court, it could not bo received. Jor- 
vLs V, ('haudler, 1 Turn. & 11. 319. 

Injunctioa to stay piweedings on bill to forcclixic 
in foreign court, redemption being in progress in 
court of chaijcery hero, granted.^ Beckford v. Kemble, 
1 S. & S.'7. JuRi.smcTiDs ; foREiCN Court. 

. -^der cirCttPtstanccs, injunction granted to stay 
pn^^ings in court of session in Scotland. Jinshby 
ji^Munday, 297. Court ; Jukis- 

^kcTroiN. , . . _ , 

to. tcstrftm pTno^ddipgs in the court of 
' Scotiondi- dissolved tmrter ihn 
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1052 Injunction^ 

K^nnsd^ v. tl; CassUi^, 2 Swan. 313. Scotland ; 
Jurisdiction* ^ J f • 

attaGhment By joint creditor upon a separate cummia- 
sion .of ’Banltriiptcy Jivon caching the attachment By 
relation, to 'the act of bankruptcy, Bai her v. Goodair, 
11 Ves. 7B. foitEios Attachment; riiioiaTY or 
SrcrRiTT, ^S.c. 

AVherc privati'cr had taken a prize without having 
letters of mar<iue, ami ilie court of Admiralty had sen- 
tenced her a droit to the crown, yet the court of 
chancery refused with costs to rcUiain the parties 
flora receiving, or tlie register of the Admiralty fimn 
paying, the proceeds under a tieasury warrant. Siefud 
V. Coodall,' 10 Ves. 155. Jurisdiction uvfu Ad- 
aiiRALTY Court. 

An administratrix having an equitable demantl 
against the personal e.slate of her intestat**, the court 
will enjoiii the next of kin from proceoditur in the 
spiritual court to compel n distiibution ; hut they may 
proceed to compel the administratrix to e.xhibit an 
invtintt)ry. Backhouse, v. Ihtuler, 1 (’ox', 34*2. Dis- 
TninnioN ; Admor. 

Injunction granted at suit of a wife to stny pror ^^ed- 
ings in ccclesiustical const by hiishs'.ml for Ic;r:uy ft) 
her, without making a settlement. M-alrs v. MeuL s^ 
.O Ves. 517. note (1)4 ). S. C. Dick. 373. IIism. 
AVije, Slttlt. r.Y C'm’iiT. 

Injunction to restrain proceedings in the ecclesias- 
tical court to set aside a will, contrary to ngrconicnt. 
Gascoyne v.ChumHert 3 Swan. 413. S. (\ .Dick. 
281. Ecclesiasik'al Coi iir. 

The court of 11. R. will not pram a prohihilion in 
a suit for subtraction of tithes, unices it be shown that 
the motliis ha.s been pleaded in tiie ecrk-siaslical 
court, and denied there ; and on llio same grounds 
that a court of law grants a piohi!>itii)ii, c;j|uily giants 
an iniunclicn. iioLhcihnin v. i‘«; .Jmir, 3 Atk. <j*>l». 
Tniii-s, Alunrs. 

'I'hc owners of two priviitoers sci/wl upon a ship, as 
a lawful prize, it appcirin'.^ In her papets, that she 
had carried provisions to tiui enemy, and the captain 
signe<L a rote, acknovvli' Igiui; tliat tliey hr.d jnstiy 
contiscaU'd his cargo; ;'lfoiv\ards tiic c-infain b.oi'vht 
liis hill for an iujiiriction to slay a :mit in the adim- 
lalty court, on t'lc lawfuinvss <.{ tin; tiTiri'actifui, sug- 
gesting that bunic of the pnjiers wi.ie and that if 
the no'c siunihl In* produced which lio was I'ouqMdicd 
to give, he should he ca^t at l iw. 'I Ijc < o ut deuiml ' 
the injunction, fur if it was to be granted tn such pie- 
tences, it W'OiiId flcfcat the :l.i!ule n pecting priA*s, 
and if the admiralty timl, tiiat llie note was obtained 
by duress and imprisonment, they can supptc.'^s it of 
their own authotity. A mm, 3 Atk. G-IO. 

If the validity of a %vill has lieen already deter- 
mined, and it has been acted upon, equity will restrain 
proceedings in the prerogative court to controvert it. 
Sheffield v. l)s, of Jiuck.'i, 1 Aik, 028. Thoha ji;, 
where VALinny examinai-.le. 

Where there is a trust, or anything in the natun; of 
a trust, notwithstanding the eeclesiusiical court has 
ail original jurisdh.tiun in legacies, yet the court of 
w^uity will giant an injunction. Auou. 1 Atk. 491. 
Jui<lSnU.T!CJN. 

Where the liiishand of an infant institutes a suit in 
the ecclesiastical court for Jjcr legacy, upon the exe- 
cutors bringing a bill and sin /jesting this matter to 
the court, an injui.rtion will be continued to tlic 
hearing. S. C. lb. i ' 

Injunction granted to slay suit f4* quo minus in ex- 
chequer. Jones y. Miles, Cary, IV4. . , 

_ Injunction against spiritual court.* mit commend^- 
in chancery. Pa,re y. Tipelady/nlH, 


A man suing for his wife’s jointure in the spiritual 
court, will bo restrained by an injunction in cwinity, 
till he has made a competent provision for her. Ihw- 
/iWi/ V. Dareiijxirt, '^I'oth. 114. llvsn. Wife, Set- 

TI.EMKM* BY CoTIlT. 


(J") ir/if/c money will he ordered int ocourt on g»wi- 
tin^. 

Where injunction Is granted against proceedings at 
law, on instriiiiient obtained either as a gift or pur- 
chase in fiiiiul of Hiliiciary situation of the douce or 
purchaser, the eouit will not impose terms of paying 
nn>ncy into court, if the relationship be that of attor- 
my atul client. Goddurd v, Carlisle, 9 l*ri. 169. 
Sol. ix Client; Tual’d. Tin. Sit. 

Injunction 'granted and continucwl on terms of pay- 
ing demand into court, to rcstruiii defendant from pro- 
ceeding at law on a security given to defendant's 
t( stator, the lalti:r h.iviug agreed to accept another 
scciiiity inlit ii of it, though still remaining executory. 
Dtilh, *v. Cotolihice, 4 I’li. 147. Aoueement, j xe- 

tTIOlfV. 

W here four of many actions, against the various 
undeiwriters, on p')li>.‘i('s on several ships (individu- 
ally ) iiad bdeii tried, and verdicts passed for plaintifFs 
at law, the cmirt grant(;d an injunction to restrain 
them (the plaintiffs at law), from proceeding further 
I in a case where thijre was a st rong suspicion of fraud 
in the a’<surod, on the m«»ney being paid into court, 
on the ground of answer ol mie of defendants not 
having come in, /v>/<sb/gZo/i v. White, 3 Tri. 1()4. 

i'liAro. 

Cmirt will not onlcr jdaintifl’ who lias obtained in- 
jiinclion to stay pmceeilings at law on bill hied fordis- 
co\erv, by which ho seeks to establish a ease of goods 
being charged at a much greniei price than the one 
a greed on, to pay even t)io price acknowledged to be 
just into ociurl, to abhlo the icsultof the action. i*itr~ 
'ml! V. :se.sl.ht, 2 Tri. 1 19. 

Order for a comini'sion to examine witnesses 
abroad, iiilurriable willumt delay pending an injunc- 
tion a^*ain«t ;ui iict.oii, witlioiil paying the money into 
couit. Ci'c/c V. Dtiiiorati, 3 \ Il.7(>. 1*R. Coai- 

Mi'JjiON 'Id ew'mm; .MjiiOiii, 

IM'iintiir having obtained irijiinctirin to restrain pro- 
ceedings at l;nv, canimt be called on to pay into court 
the .mm demanried at law on an allidavit of t'quitalilc 
ground.** by one of the defendants, the answers of the 
otheis not haung come in, nor will the court in the 
oltcrnativo di^s(>lvc the injunction. Menzies v. Jiodri- 
1 Pri. 133. 

Where an injnnetion against proceeding at law is 
obtained till the coming in of the answer of one dc- 
fendanl who resides abroad, tlie plaintiff is not com- 
jMdlablc to bring the. money into court, unless on 
special circumstances. Sholhred v. Jllaf'masler, 2Anst« 
3b(i. 

Wiierc a verdict has been obtained at law, and an 
injunction bill is filed while the plaintiff at law is out 
of tin: kingdom, and an injunction obtained against 
him for ivaiit of his answer, the court will direct the 
plaintiff in crpiity to pay into court the IROnc^ reiio- 
vered, and in default thereof will dissolvj^ the injunc- 
tion. Polls V. Haller, 1 Cox, 330. 

Where a defendant has 'obtained a verdict at law, 
and an injunction bill is fil^ affainst him whjlc he is 
out of the kingdom, the plaintin in equity shall be put 
upon terms of paying the money in (luestion into 
court, or otherwise his injunction be dissolved. iSVier- 
,mod V. While, 1 Hro. C. C. 452. S. P. Acton v. 
Market, 2Bro.C. C- 14. CuUey y, Uickling, id. 
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(j?) In cases of fraud and public pplici/. 

Injunction granted to restrain action at law to re- 
cover the arrears of annuity granted t.) wife, of person 
who from fiduciary connection with grantor, was held 
to have abused his confidence by undue exercise of 
influence, ordered at hearing to be continued. God- 
dard V. Carlisle, 9Pri.l6'9. FnAun, Fid. Sit. 

An action on a post obit, as contrary to the prin- 
ciples of this court was restrained, and subsequent 
motion to set injunction aside, was refused with costs, 
such case being an cxciqition to general rule, that 
costs of motion for injunction, or to dissolve injunc- 
tion refused, are costs in cause. Mnrsack v. Itcerrs, 

0 Mad. 108. I’ll. Costs. 

Cii bill for discovery and injunction to stay juo- 
ccedings at law on bill of exchange, and for delivery 
up of bill to be'.cancolled, and eliargiug fiaiid, not 
answered by defendant ; if discovery obtaineil would 
be a defence at law, in junction to stay proceedings 
refused, but giuiited to stay execution. UoulditcU v. 
A'ir/s, 8 Pri. 689. Pl. run. os- Discovi.nv. i 

Injunction to stay proceedings in an action brought 
by a purchaser to recover the uiu<iunt of his denoMt, 
lefiiscd, the descrljiliou m t!ie printed parlicurr of j 
sale being caleiiiated grcssly to deceive s t tl :,* !l 
nature and value of the estate s.ihi. S/ nar* v. ‘\Hh- 
bm, 1 Mer. 26. Fuai/o ; Vim*, c IVuru. 

Injunction granted to restrai' the doKudant from 
suing for a rent charge, gi anted to qualify liim to sit 
in parliaiiieut, the purpuso never having been an- 
swered. Platumoiic v.Sitipbff Coop. 250. Fkai*d;| 
Pl'lU.lC I’OI.ICY. 

Pond to mairy or )iay money estublislicd at law, 
but injunction granted till healing, on giound of pub- 
lic policy, being an cngsigcnieiit upon expectations 
under will of third person, tliougli not a relation, 
from whom it was kept secret, to marry at his death, 
and no mutual ohligaliuu. Cock v. liivhttrds, 10 Ves. 
429. Po.vd; lM.\uiiiA<:n ; PiisLic J’oi.itY ; Alt- 

TUAl.ITY. 

Where a verdict bus been obtained against a de- 
fendant who neglects to apply fi*r a new trial witiiin 
the time appointed by the lules of the court of law, j 
this court will not enteitain a hill far an iujuncticn, on 
the ground that tlic plaintiff's demand was uncoii- 
sciciitions, or that it was subject mat ter for an account, 
provided it was competent ti> the j»aily to lay those 
grounds before the jury on the tiial, or belbre the ’ 
court of law, on motion for a new trial, .'mu nan v. 
IVillvc, ISch. & L. 201. Kiw Timai.. * 

Injunction granted to stay .action against, tlic auc- 
tioneer for the deposit, althoiigb the estate sold was 
represented as freehold, with leasehold adjoining, and 
turned out to be almost all Icaseliold ; and althoiigli 
tberuhad been great delay in making nut the plaiutiirs 
title. Fordyce v.Ford, 4 Pro. (I. C. 494. Fiiaud ; 
AllSREPnESENTA l ION J Vl.ND.it I’cKCJI. 

Injunctions granted to restrain rlofondant from re- 
covering a dcniatid from one of the plaintitTs, he hav- 
ing represented to the agent of the other plaintifl’s on 
a treaty of marriage with his daughter, that there was 
no such dcmaml existing, .\pnllc v. ICUkinson, 

1 Pro. C#.C. 543. Fhaudi.t. concvai.mknt of 
Title. 

.. Jointreu giving leave to the next of kin in remain- 
der for lifb, without iinjicacliment, Cko. to cut timber, 
the. remainder man in tail having acquiesced and en- 
coiiraged his doing so. the latter was restrained by 
perpetual injuuction from bringing action of waste 
against Iho jointress. Aston v. Aston, 1 Ves. 396. 
Tenant foii Life, and Hem.^man ; Waste.' 


13. Against darkening ancient lights, . . ; 

Injunction granted cxparlc to restrain the ovrt^¥^^t 
u bouse fnorn making any erections or iinprovei^^Q^ 


so as to darken or obsfiiict the ancicn^ lights or win- 
dows of an adjoining house. Mack'v, Stacy, 2 Russ. 

Injtlnction to restrain otfstruetioii of a&bient lights 
refused, the nature of the alleged injuiy l^of r^uiring 
preventive interposition before a trial at law, ttnd the 
legal light being doubtful. WynstanUy v* Lee, 
2 Swan. 333. 

Injunction against darkening ancient wifldnWs npt 
in every case aficctiiig tlic value of premises' that 
would support, an action, the effect must^L^c that 
material injury, amounting to luiisanc'c, wUidn should 
not only lie ledressed by damages, but upon equitable 
principles prevented. Alt. Geiti. v. Nichol, IQ Ves. 
o3B. 

Injunction to stay building not granted In^dises of 
mere injury or inconvenience to property or persons 
adjoining, or otherwise except by agreement, or the 
building being of such a nature as to stop up ancient 
lights. Muris v. Lessees of I A. IWhcley, 2VGS.463* 

itijuuctir.ii to restrain building in London 17 feet 
off ])lainti(f’s bouse ri'fuacd. ridniuingsrs Comp. v. 
K, I, i'ont]}., Dick. IG‘1. 


11. Against breach if contract, covenant and trust. 

Tnjiinction granted to restrain the disclosure of 
secrets come to the defendant’s knowleilgu in the 
course of a confidential cuiployincnt. Kvitt v- Price, 
1 Sim. 483. 

Mere temptation to the abuse of parlncrship elTccts 
is not sutTicient to induce court to giant injunction. 
Cilusshigton V. Thwaites, 1 S. it S, 124. Paiitner- 

All the proprietors of the AI. paper, being also, 
with the exception of one, proprietors in the E. paper, 
an injunction to restrain using effects of fanner part- 
nership, to assist hitler in consideration of an annual 
sum, vvas refused where tlu;re had been agreemeut 
peiniittiug use on those terms which had been long 
acted under. Id, ib, Pahtm usiiip i\(>iiiLM£NT. 

.liUt injunction grunted to restrain using effects not 
included in agreement. Id, ib, 

Injuiiclion to restrain the breach of a covenant, that 
buildings sliall be erected upon a general plan, ro- 
fiised : the covciiantcc having acquiesced in a partial 
deviation from the plan, and not having made im- 

edi.ilc application to the couit. ifoper v. Wiltiaius, 
1 liiin. cV Jl. 18. Waivmi; Laciiis j Covenant, 

UllE ICll OF. 

A landlord who relaxes, in favour of some of his 
tenants, a covenant entered into for the benefit of all, 
is not untitled to an injiiiu'tion to restrain the other 
tenants iVom infringing that covenant. Id. ib. 

S A person having, in articles of partnership, covo- 
nanteil nut to do certain acts after a specified peiicid 
of time ; the court will not, before the arrival of that 
I period, grant an injunction to restrain him from 
acting in brcacli of liis agreement, nor for mischief, 
wliicli is no breach at law of the covenant between 
llic parlies. Coates v. Cootes, 6 Mad. 287. Bill, 

CiMA lIMKr. 

Injunction to restrain a defendant from cotnmuni- 
catiiig certain recipes for medicines, and vending 
them, granted, on the ground that he liad obtained a 
kiiowleilge of the mode preparing them by a breach 
of trust. Youut V. 1 Jac. fit W. 394. 

Secrets in Trade. 

An injunction will not be granted to restrain the 
ineoch of a covenant in articles of partnership wliicb 
has not been, infringed for. any length of time, where 
‘the bill docli.|^ot pray a ^ssoJiiQon of the partnership. 
■:Whe||^ei the court will in apiy case grant such nn in- 
lii^less therp is for, and tlu; bill piay.<^ 
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a Marshall Cole* ' 

mtmi 2 Jac. Bc/W. ‘JeS. Pf . Piu- ; Pautnersiiip. 

. Tlie not interfere by injunction tP prevent 

the'^j^jjdst&on nf an agreitnient of which, from the 
iiLatttP^ the sulijcct, thei-o could l)e no decree for 'a 
spec^crperformancc, as, for instance, to restrain the 
deferiilant from imparlimj; the secret of an invention 
which had boon the snbjcct of a patent long sidcc 
expired. ^eirhtTu v, James, *2 IMcr. 446. 

Distinction between express covenant and implied 
agreement as to be unforcud bj^ injunction granted in 
the former instance, not in the latter, against tenant, 
removing articles ctJiitrary to the custom of the coun- 
tr}’. hmpton v. Hie, "2 V. Sc 11. 319. Aokki:- 

MENT. 

Injunction granted to restrain a breach of covenant 
secured by forfeiture of the lease and a penalty. Hur- 
relt V, Jilagrave, 5 \’cs. 555. Hu each of Covi:- 

^'A^T. 

The plaintifTs house being so near tlie churcli, th.it 
the ringing of the five o’clock bell in the morning 
disturbed her ; the plaintiff came to an agreement in 
writing, with the churchwardens and inhabitants, at 
a vestry, that she sliouKl erect a cupola and clock at 
the church, in consideration of wliic.ii the bell (vas 
not to be rung ill the morning ; this agrecinciit good, 
and decreed to be binding in equity, and an injunc- 
tion was granted. Martiiiw, \uikin, 2 P. \V.266. 
Spec. Peiip. 


15 . Infringement o f copyright and patent » 


^ The court will interfere to protect <'opy right from 
piracy at the suit of plaintiffs, who appear to have 
a ^od equitable title, even though it should not he 
quite cleat that their legal title is complete. .’Mode in 
which the court exercises its jurisdiction, where one 
work of compilation, such .is encyclopa’dia, ciqnes 
matter from a preceding work of the same descrip- 
tion. Mau'man v. Tegg, 2 Russ. 385. 

An author having sold copyright of work puldisltcd 
under his own name, and covenanted with purchaser 
not to publish any otlicr work to picjudicc .s.ilc of it; 
seinblc, that another pnlilishcr, who had no notice of 
this covenant, will be restrained fiom publishing work 
subsequently purchased by him from the same authr.r, 
and publislicd under his name, on the same subject, 
hut under a different title, and though ihcic be no 
piracy of the fiiit work. I'arfiddv, 

6tS. 1. Ar;BKE«i-.Nr. 


Injunction to rcstiuin the infringement of copyright 
in a woik, as to which it appeared douhtiul whether it 
did not intend to impugn the d<;ctrine:, of thij scrip- 
tures, refused. Laurence v. Smilfi, 1 Jac. 471. 
PuHLTC PoLlCV. 


Injunction granted to restrain the performance of \ 
comedy, the copyright of w'hicli had been sold by ih 
author, ami hatf been afterwards assigned by writin; 
to the plaintiffs, although it did not appear whctlw 
the original assignment was in writing, Morris v 
lJac.&:W.48l. 

Letters wiittcn by the plaintiff to the defendant 
having been returned by him, with a declaration, tha 
he (lid not considttr himself entitled to retain them 
the publieution of copies taken licforc the return with 
out the knowledge of the plaintiff, was restrained bj 
injunction, though represented by the defendant ai 
necessary for tlie vindication of his character ; tin 
jurisdiction to restrain the publicatioi^ «f letters i\ 
I** property in tbe^writef. Gee v 
PrUcAanJ. 2 Swan.403. I'juvatb Ieweb*. , 

MinSyirir i“ 1'“ publication of tetleti 

mmAil 10 the feeling* of the writor., Jds. 413. 

•1.1, J*i tabled, 

•IthouglAot designed for profit, 4 ^ ' 


■ r 


The acts of the party may supply reasons for not 
restraining the publication of letters. Id, 427. 

Injunction refused to restrain publication of a work^ 
whicii had been left for twenty- three years by tho 
author in the hands of a bookseller, to whom it was 
originally sent, with an intention of its being^ nub- 
lishcd ; that intention being afterwards relimjuished, 
and the work having passed into the liands of the de- 
fendants, who published it without the consent or 
privity of the author. Soalhcu v. Shertcood, 2 Mer. 
43.5. 

'rhe court will not interfere by in junction, upon the 
author’s application to restrain the publication of a 
work which is of such a nature as that an action 
couhl not be mniiitaincd upon it for damage* Id, ihm 

Where there has been a Icnglli of exclusive enjoy- 
ment uiulor a patent, the eourt will {^nt an injunc- 
tion in the first instance, without previoi^y putting 
the party to cstablisli this riglit by an action at law ; 
otherwise wlicre the patent is recent. Hill v. Thomp* 
son, 3 .Mcr. 622. 

('opyriglit in music not asserted against violations 
by seveial jH.‘rsons for fifteen years, not protected by 
injunction, until established at law. Platt v« Button^ 
19 Ves. 447. Laches; Titie. 

Injunction granted on application of the executor 
to restrain defendant from publishing letters the pro- 
perty of the wstator. Grunnrd v. Dunkin, 1 Ball & 
15. 207. Phivatf. LEnT.u.*. 

Injunction against pirating a court calendar, the 
individual work creating ('opyiight ; though tlio gene- 
ral subject, a.s in the ease of a map or chart, is com- 
mon. J.ongnntn v. Winchester, 1(5 Ves. 209. 

Injunction until the hearing under the order of the 
house of loids for publishing Ld. .Melville's trial, and 
prohihiting any other publication of it. Gurnep v* 
Longman, 13 \'es. 493. 

Injunction upon possession under a patent until the 
riglit can lie tried, though subject to considerablo 
doubt : the patent being for improvonient upon a ma- 
chine, the subject of a former patent, expired, and 
the speciluration describing the onginal machine, with 
the impioveinent as one entire machine, the subject of 
the latter patent, not distinguishing the improvements. 
Jliirmcr v. Plmi", 14 \"cs. 130. 

'I'hongh copyiight cannot siiUsist in an K:ist India 
(‘iiicmlar as a genet al subject, any more than in a 
map, ch.'irt, series of chronology, ^:c. it may in the 
individual woik ; and when it can be traccHl, that 
Mnother w'oik upon tiie same hubjoca is not an original 
cniripilatioii, but a mere copy with colourable varia- 
tions, tin* original will be protected by injunction, 
whicli, ill this instance, was continued until the hear- 
ing without a trial at law'. MaHheicson v. Stockdale, 
12 \'es. 27(t. 

injunction to restrain publishing a magazine as a 
cunti'iination of the jilaintilF’s magazine, in numbers, 
and us to coniinunicatiuns from corref{>ondcnts re- 
ceived by the dcfeiidant while piibiUhing fur tho 
plaintiff ; not preventing the puhlicalion of an orim- 
nal work of the same natuie, and under a simifai' 
title. Hogg V. Kirlnj, 8 Ves. 215. 

Injunction against infringement of cojj^right de- 
pending on effect of agreement ; refused tiU recovery 
m an action. Wulcol v. Walker, 1 Ves. !• Title* 

Court will not act either by giving an ii^iinctiun or 
account evim upon a submission m ansii^ upon a 
publication of such a nature that an action could not 
be maintained. Id. ib. Illicit Publication. 

Injunction against a colourable abridgement of the 
tenn rejiorts among other law reports till answer or 
further order upqp certificate of the bill filed. Butter* 
worth V. Uob'msmt^G Ves. 709* AuninoMENT. 
h' The plaintifiT published a book of roads of Great 
Britain comprising Patterson’s book, to the copyright 
of . which tho was not entitledi with iinpiove« 
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Tfients and additions obtained by actual survey and 
otherwiao ; an injunction to restrain a publication of 
an edition of Patterson, comprising the plaintL^s im- 
prove^nts and additions, was refused. Cary v. 
Fadeiiit 5 Ves. 24. 

A patentee claiming an exclusive right of printing 
bibles, must establish his right at law before he can 
have an injunction in equity. Greerson v. Jacksmit 

1 Ridg. L. & S. 304. Title. 

Qtt. What diflferences lictween two books will lie 
sufficient to resist an njiplication for an injiinciioii to 
restrain defendant from publishing tlie latter work. 
Caman v. Bowles, I Cox, 283. 

A voyage of discovery having been executed, and 
a narrative of it prcpai-cd under the orders of the 
crown, the narrative is the profierty of the crown ; 
but on a bill by a publisher authorized by the secre- 
tary to the board of adniiialty to publish such a nar- 
rative, the profits remaining at their disposition, an 
injunction lestraining publication by a stranger was 
dissolved. Nicol v. Stochlale, 3 Swan. <587. 

Injunction shall be against a publication piratically 
taken from another, but not against a fair abridgment. 
Bell V. Walker, 1 Jlro. (’. C. 451. 

Injunction to restrain tlie executor of ♦’in i ar, 
to whom they were written, from piiblishing - ivu*c 
letters without leave of the cxecutuL of^he person 
who wrote them. Thompson v. SL.iihnpe, Arnbl.737. 

Injunction to restrain the publishing in a magazine 
a farce occasionally suffered Ijy the author to be acted, 
but never printed or published. Machlin v. Itichnrd- 
son, Ambf. 694. 

Upon a bill brought by the king's piinter to restrain 
the rlefendant from the publication of certain acts of 
parliament, &c. to which the patentees for printing 
law hooks were also defendants, the court refused to 
interfere between the contoniling patents, and, there- 
fore, only restrained tlic defendant from printing at 
any other than a patent press. Baskett v. Cunnings 
ham, 2 IMen, 137.' 

Injunction to restrain the printing of an unpublish- 
ed MS., a copy of wliich had been, by tlie representa- 
tive of the author, given to a person under whom de- 
fendant claimed, but not w'ith the intention that he 
should publish it. Uk, Qumtsherry v. Shebbeare, 

2 Kdcn, 32U. 

Injunction till hearing to restrain the publication of 
IVIilton's poems with Dr, Newton’s notes, notwith- 
standing a small aiMition of original coiniitert-Ty. 
Tonson v. Walker, 3 Swan. ti72. 

Plaintiff, through several mesne assignments, being 
:n possession of a right, originally in the city of Lon- 
don, of supplying Southwark wdth water, prayed in- 
junction to restniin defendant from cncroaeliing on 
this right by raising engines, laying pi(H^s, «Vc. De- 
fendant demurred to bill, for tliat pliintitf ouglit first 
to have estabKshod his right at law : demurrer al- 
lowed. Whiteehiirch v, Jlide, 2 Atk. 391. 

Injunction denied to stay an interloper's trading to 
the £. Indies till the validity of the K. I. company's 
patent has been tried. J'J. /. C'omii. v. Sandits, 1 Vein. 
127, 

16. Aga^ setting up legal bars and defencesm 


t&in. Barney v. Lticliea, 1 S; lc'|l*f4l9L ' 3. P« 
Northey v. Pearce, id, 420. Id'.ib. ^ 

Plaintiff in a bill toiesli^ die seltin^^utf 'of ofut- 
standing terms, i^nnot bring an’^eCtm^l'jbelM ljie ^ 
hed^ng without the leave of the court. Beef\* 

I Jac. 194. Pn. Riectmfnt. 

I injunction to restrain the scttii& up of ftfrnniiioit 
obtained on motion, id. 196. 

Decree on bill for dcliveiy up of deeds, hairing: Jefit 
parties to remedy at law, and directed defisndant to 
bring an cjectiiient, the plaintiff ought pot to be iO'^ 
strained from dcfc'atiiig it by means of an outstanding 
term. Brachenhary Brackenbury, 2 J.fic VV. 391* 
Kjectati-.nt. 

After decree to bill for delivery up of deeds directs 
ing ejec tment to be brought, an order to reatraip 
setting up of outstanding terms cannot be made on. 
motion. Id, ih, Pu. Deciiee ; l*ji. Mo’IION. 

A court of equity never refuses to remove temporaiv ' 
bars to enable parties to try their rights, unless there ' 
be fraud imputable to the plaintiff, or the defendant 
is purcliascr for valuable consideration without notice* 
Blenuerhasset V, Day, 2 J3all iSc JL 137. 

It IS a general rule, that where a party is prevented 
by coiirt from proceeding to establish his right at law, 
it is the fluty of the court to sec no injury arise to 
him in conseciucnce of its interference. Therefore, 
wdiere an annuitant was restrained by injunction 
from proceeding at law to recover tlie arrears of rent 
charge, interest was allowed. (yDonel v. Brtaene, 

I Pall & JL 262. S. P. 6 Ves* 93. Interest ; Au- 
Ri.Aus OF Rent (Jhakcf,. 

Outstanding term to attend the inbcritance, the 
trusts, being performed, may be an objection to the 
conveyance, not to tlie title. Berkeley v. Dangle^ 
16 Ves. 380. V’lnd. & Puucii, ; Title. 

The court will not order temporary bars to bo 
waived on motion. Byrne v. Byrne, 2 Scho. & L, 
537. Pu. l\roiiox, 

I II whiit cases court of equity will restrain a party 
setting up a fine as a bar to an ejectment, especially 
where the non-claim has run pending a suit in equity 
between the same parties. Decree, dismissing the 
bill reversed. Pincke v. Thorn yevoft, 4 Pro. P, C. 
92. RevCLring 1 Pio.C. C. 289. Kjectment, 

Every heir has a right to inquire by what means and 
uuder w'hat deed he is disinherited ; and, before ho 
has established his title at law, he may go into equity 
V r. move terms out of the way, which would prevent 
his recovering there ; and may also have a production 
and Iiispectiuii of deeds, and writings in equity, 
llarrisonx, SouLhcole, 1 Aik. 539. Pl. Discoveuy j 
IIkih \t Law. 

Ef|uily will not take away any defence the 
party may have at law a voiniitaiy deed ; but if a 
deed for a giMul cousulcration had been discharged by 
voluntaiy release, such defence would be rcstrainod. 
Praund v. Ttmier, Fitzgib. 105. Voluntauv Deeds* 

A dowress shall have the trust of a satisfied term 
nnnoved against tbe heir at law. Dudley v. Dudley^ 
Prec. (]han.24l. Doweii. 

Court will not entertain bill by dowress to set aside 
an outstanding term as against a purchaser, though 
he bad nfiticc. Botlmin v. P^endebendy, 1 Vern. 356f 
179. Doweh; Vend. & Pu lieu. 


WItoK the statute of limitation attaches a demand 
pending the intention of a bill in equity, the vali- 
dity of the de^ being directed to be tried at law, tlie 
court restrained the debtor from availing himself of 
the benefit of the statute at Ihw. Sirdsigeld ;v. Price, 
2 Y.& J. 73..S.P. Awn, i Vem.74, J4nitation, 
Stat, of* ^ . 

Injunction to restrain setting up of oatetandiajg 
torm in bar to cjectneat v^ill pot be gnt&lpd on 


* 

17* Against nuisance, . 

.Turisdietkin by injunction on danger of icreporable 
fS propsfty, though, as a public nuisance, an 
obju:; of proseention by the attofney general ; the sub- 
a corning honoe to powder no^la, fnvin site, con^ 
dtc.,^^tteht[yda^^ the neighbour. 
I 1^, Infected with an ar- 

pceventini? im- 
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mediate danger in the inlci-val. CromUrv. Tinkler, 
19Vcs. 617. Pi'iu.rc ^l'ISANC»; Ji bisdiction. 

Jarisdretipn by injunction on iufui ination by the 
:attora^ general, at the relation of intiivicluals against 
a,hui8anoe by an offensive ami unwholesome process in 
trade, not exereised without a trial at law ; i-egiilating 
according to justice llie time of trial of an iiidicl||ient 
depending, and remoicd by certiorari into the King’s 
Bench, from the assizes as against the relators ; 
whetliur as ajjainst the defendants, ijaa-re? /!(<, Geit. 
V. Clearer, 18 \ cs. 'ill. Jx’uisnHTuiN, 

Where a nuisance ami purprcstuie in a harbour am 
coiniiiittcd, an iiifoniiaiion in etpiiiy lies to abate it. 
Att* Oen» V. Itichanh*, 2 Anst. 608. 

Injunction to re-erect a nuisance, denied, . t/iii;/. 
2Vcs. 193. 

18. Against payment of noneij or transfer, or nego- 
tiation of securUii or estate. 

The wife of a bankrupt, having separate property, 
died in Trance, in possession of (itlu-r property theie, 
which was claimed by the cuilitors as bedon^'ing to 
the husband ; she by will disposed of jfll iicr separate 
estate, except 1,500/. consols, which, in default of, 
appointment was held in trust for her executois or 
administrators, and appointed a lady, resident in 
France, her executrix, liijuuclion granted at the suit 
of the assignees to restrain the transfer of the I’uiisols, 
but refused as to the rest of the separate estate. Stead 
V. Clap, 1 Sim. 294. DibroH Ciujj. ; cv. 

Wife, Skpakate Kstate. 

Injunction granted exparte to restrain the nego- 
ciatiun of a bill of exchange, by a holder \^ho had 
given valuable consideiatinn ibr it, but who had 
notice tliat it had he< n improjinly aeeoptetl by a 
partner of the plaintitl's, in tin- |i:ulp.ci>liip’s name. 
Jlood V, Aston, 1 1\ us-*, 412, Jjii.i. or Kmiianoi-. ; 

\'i'NDOK K PriM 11. ; .Noiici . 

Injunction graJited to u-^iralu payrn'iits by frimidly 
soedety, founded on enoneijus piliirijdes tmidmg to 
exhaust its funds. Pt ci e v. l^arLins, 2 .1 . cv NV . 390. 
Tbiexut.v Sneir i n . 

Wheio an injui.riion i> i^-llf;d after execution 
against the gi)o«is, the flivrid inn y proceed to sell; 
but the cou.t will, in •!-n..-i il raso". ly tin* iiionev in 
bis haiiils. Ha'ihdimr v. l‘ark‘n.<, 2 LSwan. 319. Pu. 
Sai-e iiv Siii.rtiFK. 

Injunction to lestrain the \en lor of copyhold pre- 
mises after deliveiy of jjusx'hsloii, and iweipt tif pait 
of the purchase money, from surrendering them to 
|>ersous other than ihi^ pniehasirs. Sj,iller v. Spiller, 
3 Swan. «556. Coi'\iior.ij, Siuiii.mhu oi. 

Injunction to restrain the nogoti.itlon of hills of 
exchange, void iu their creation. I.loml v. (itndon, 
2 Swan. 180. i^NECJirriATioN of Sj-.cunrrii s : i’ji.i. 
OF KxcrrAXOE. 

The solicitor to a commission restrained by injunc- 
tion from negotiating a promissoiy note tlial he had 
received from the bankrupts for his bill of costs in 
procuring his certificate, the bankrujit having pur- 
chased the debts of many of the cieuitors,;and the 
solicitor being indebted to the estate in such a sum, 
that the share of it coining to the bankrupt, standing 
in the place of the cieditor, in respect of the debts 
so purchased by liim, would exceed the amount of the 
|>roinissory note. Eip, Harding, 1 Buck, 24. Bankc\., 

SOLICITOH, 

(hiaje, whether a court of equity, in the exercise 
of Its junsdiciion to decree the specific pejtformanco 
of an agreement, can interfere by injunction to re- 
etram a party from divulging a secret in medidue 
which IS unprotected by patent. In this case in fc- 
jnncUon, which harl b^n granted- for thatj^^ oiher 
purposes, was dissolted, upon Ibc afiWa3F<if; 4h# 


defendant (an infant^ denying the facts of the case 
a.s represented by the plaintifi'’s alTidavit in support 
of the injunction, and upon the ground that there 
was no secret in the alleged invention. Williams v. 
11’/7//(iin.s, 3 filer. 157. 

General demurrer to bill filed by judgment creditor 
against bis debtor (who had Ik-cu discharged under 
insolvent act), and the executrix of will, by which 
debtor was entitled to a share of residue of testa- 
tor's peisoiml propertv, praying an injunction against 
cxecutiix to rcstiain (ler paying it over to debtor, and 
that pl.iintilf might be allowed his debt tliereout; al- 
lowed lu-r niise a .sulUciiuitly ease was not made 

out. OlU'p V. Line.-, 7 Pi ice, 274. Leoacy Diacroit 
Cx. Cui n. 

If tlicre are vexatious alienations, pendente lite, the 
the court will restrain them. Palp v, Kellp, AVow, 
440. Al.lJ XATKIV J.ITK. 

Arortgage of shij) at sea (the form of registry act 
being observetl) liehl \alid, and injunction graiiled 
to prevent an improptr iiiilorKcinent on certificate of 
legistiy of ship. Thompson v. Smith, 1 filad. 395. 
filon it; \i;k ; Ship. 

injunction restraining vcndoi, defendant to a bill 
for specific piM form n nee, from conveying the legal 
estate. LchliiJ w liuLniha, 16 Vcs. 267. Ai.ir.NA- 

■jinv iM NU'Mi; i.iTF. 

.Airulavits canmtt be read in support of an injunc.* 
tion to restiain the negotiation of hills of e;xehangc. 
Heikele>i v. lU nnur, 9 Vcs. 335. Pii. Inji .notion, 

AlFlUAVir 1 \ SI I' POUT. 

Injunction until answer restraining a transfer of 
stock, standing in the name of a steward, on strong 
evideneo by utiukivit, that it was the protluce of his 
ma>ter’s pio|H‘itv, rents, etc., loceived for many years 
without account ; re fused as to money at his banker’s 
iu bis name. Ld, CficdiLcrth v. Ldivards, 8 Vcs. 46. 
J^uis. tS: Ae.j.Nf. 

Application under 39 and 4t) Geo. .3. c. 36. to re- 
strain bank from lual.ing transfer willumt rimking 
tliem parties, must be upon notice to di.fendant, and 
upon affidavit as in eases of waste. Jlunnnond v. 
Maandrell, 6 \’e.s. 772. (note ), Bank of JlMiLANn ; 
.‘vj'Aj. (’, or. 

Jnjunetiofi granted to lestraiu transfer, and receiver 
appi»i!ited to pres'-rve. |!ro|M rly pendente lite. in ccelc- 
sia‘-ti«-:il court, upon the will. Ling v. King, 6 Vcs. 
172. J I.' It rs ok; I ION. 

Bill of CAfhange, glum to secure procuration money 
ag.-ced to he ^iven to c:oloncl of regiment for coni- 
niissiuri, is \old, and cmiil will interfere, even after 
money is in bands of .sbeiin', on execution at law. 
Whittinghani v, liourgopnc, 3 Anst. 900. l*inii.io 
I’oi.irY ; Sale of Ofiicfs. 

A, having charged his estates by mortgages and 
othftrineuiiibrances to a vciy large amount, appointed 
B to Ik* Ills steward or receiver of all his e.st:itcs, with 
veib.il directions to pay the interest to the mortgagees, 
and to pay over the surplus of the rents to hini.sclf ; 
on the making a fifth mortgage, A, by deed, 'ap- 
pointed B leceiver of the e^tate.s comprised in that 
iiiort.rage, in truht to keep down the interc.st of that 
mortgage, and to pay over the residiio of the rents to 
liiriiself. A afterwards granted several annuities, which 
he charged on all the mortgaged prcnriises, and de- 
mised the .same to a trustee lor secuiing the s.aid an- 
nuities in manner therein- mentioned } and subject 
thereto, tO permit A to receive the. surplus for his 
Ixmefit. At the time of granting theso annuities, A 
represented the estates to be free from all incum- 
br.tnccs. On a bill filed the annuitants against A 
and B, (without making any of tho prior incum- 
bnuicer’s parties), the court will restrain B from pay- 
ing over any part of the rents to A, and will appoint 
a tucoiver wilhout prejudice to the prior mortgagtie.s 
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taking possession. Dalmer v. Dashuood, 3 Cox, 378. 
AIortoaof. 

Widow being, as administratrix, possessed of pro- 
perty of intestate consisting of bank stot^k, motion 
to restrain her from disposing of it, to pay it into court, 
refused; but, being clearly entitled to her third, 
ordered to pay the two-thirds into court. Ihgers v. 
Ifoffers, I Anst. 174. Paymknt into Coiiiit ; Ai>- 

MIS'ISTIIATTIIX. 

iiijitriction to restrain defendant from negocialinga 
bill of exchange given for goods not delivered, issued 
on certificate of bill filed, and to be served with tiic 
subpoina. Patrick v. Harrison, 3 Bro. C. C. 476. 

Injunction against purchaser, on bchiUf of creditor, 
to restrain payment to heir. Hrrcn v. To/rcs, 3 Bro. 
C. C, 217. Vendor & Puneii., Payment oi- Puncii. 
Money. 

An injunction to restrain a suit in the exchequer 
for the same matter was refused, but granted to pre- 
vent tlie parties from disposing of the fund until the 
rights in chancery were detennined. Jinliock v. Bul- 
lock, 3 Swan. 698. Kncui ouek. 

A commission of bankrupt issued against A and B, 
but was not proccodcil on. A and B had a very lar.>e 
sum of money in the hands of their bankeie' 'lids 
court will not, under these circiiu st 'nre? in* .t s.; to 
prevent A and B from recovering i • Jiit ney <tl hiw 
from the bankers, although the l onnnission remains 
in force. Fuller v. Oihson, 2(!ox, 24. Ba.\kc\. 
Assignment. 

Wliore money in the public fluids is the subject of 
a suit, to which the bank is made a defcndaiir, the 
court will not, on the apjdicalion of the bank, make 
any order on the litigating parties tu n^strain them 
from proceeding at law a<;ainst tlie hank to com})el 
a transfer, hut they must file a hill of interpleader. 
Birch y, Curhin, 1 (.'ox, 14 1. Bank oi Kvolam); 

Pl. iNTKKPI.r.ArilU. I 

Where plaintili* gave defendant a note for umler- 
takiiig to procure him a lu.irriap'C, and tlie fact was 
suppoited by ailid.a\it ; the court made an order upon 
the defendant to keep the note in his possession, and 
nut as>igii or iiidoise it, hut. would not < .xtciid the in- 
junction, to prevent liis piocLcding at law. >SinUh v. 
Ailkcucll, 2 Aik. 366. iMxuufAUK Bioxw^i-. 

Where an insolvent execiiou' is getting in the assets 
before probate, the court will re.'»lraiu him, and tliract 
money to he paid into the hank. ' hi. ib. Kxia’CTmc, 

Husband, pnssi;ssed of term in right o*' wih . was 
divorccil A inensd el Ihoro, and, lie being nboif ’ • .sell 
term, injunction was granted to prevent him. Autyn. 
9 iMod. 43. See v. Slnitc, Prec. (.'haii. 111. 
Jlusu. tic Wii F., iSei'aiiatk Ksi ate. 

Injunction granted., for delivering up of plate, nisi 
causa, Geojfry v. Doris, (>.iry, 34. 

' Where a will was litigated in the spiritual court, 
on a suggestion, that it was unduly obtained from a 
man sick of the plague, the court, on the motion, 
onlered that the cxecaitor (^wlio was supposed insolvent) 
should forbear to receive the debts of the deccastal 
jientleule lite* Smnllpicce v. Anguish, 1 Cli. Ca. 75. 
AdMUN. CONTItOVEllTKD. 


19. To quit poss^on. 

• It is usual in Ireland, for a lessee who.^iias been 
ihreo years in possession, and is distnrbdd, to file his 
bill in the court of chancery there, for an iiij unction 
to quiet him in possesuon, till evicted by due course 
of law ; and this usage is founded upon the equity of 
the statutes made against forcible entires- But all 
bills of this kind must allege, and it must also bc( 
proved, that tlio sole and actual possession is in the 
plaintiff, and that no ownership or fK)sses8ion is. in 


any other person. Vemoit v. City rf Dublin, 4 Bro. 
P. C. 398. . Ireland* 

An injunction was awarded to restore a:nd quiet the 
plaintiff and his tenants in the possession of the pre- 
mises in question, but it was at the same ordered, that 
he should ap|)ear to an ejectment to lie brought by the 
defqpdant, in order to try the dtle. An ejectment 
was accordingly brought, and the defendant obtained 
a verdict, and was afterwards put into possession. But 
on an appeal by the plaintiff, it was ordered that he 
should be at liberty to bring an ojcctmcnt, to recover 
possession of the premises, and that no mortgage 
should be set up in bar of his title. Hcymour v. Ryan, 
id. 300. 

Bill to be quieted in possession of a right of com- 
mon, and to |)revcnt distresses. Defendants pnQduced 
aflidavits of fifty years right of common arid i^uiet pos- 
session ; l)iit the court would not interpose till after 
one or more verdicts at law. Anon, Gilb. £q. Hep. 
183. 

An injunction is awarded by a decree, to put the 
])laiiitiff into poss«.‘Ssion of the premises in question, 
and at the same time, tlie parties arc directed to try tbo 
title at law ; this decree is repugnant and must be re- 
versed, as to the injunction. Ld. 1 .aneshorongh v. 
Ehrnoil, 4 Bro. P. C. 38.5. Pit. Di.citi.r.. 

Injunction for plaintiff's possession as at time of 
filing hill, and three years befuio. Sapeote v. New- 
port, Cary, 47. 

Injunction for defendants in possession against 
plaintiff's entering. I hirrhr v. Parrot, id. 45. 

('oinini>siou to put plaintiff into pos.ses>ion, injimc- 
lion being dis.M)lv'e(l or disobeyed. Boles v.Walley, 
id. 38. 

G ra iited to put defi'inl) nt in such* possession of lands 
as he had at time of bill exhibited. liawkesM, (7mm- 
pion, id. 36* 45. 

20 . A !:^fiinst sailing of ships. ' 

Tiijupclioii to ichlrain tlie sailing of vessid, contain- 
ing ;:«.()ds sohl to a por‘'mi who had become insolvent, 
but over w'hii'h the pl.iintilF retained a riglit of stop- 
hi tnoi.ilu, lefiiseil. A court of equity has not 
juiisdietion in any c.ise to stop goods in transitu. 
Semblc.' Iloodhoil v. Loioei 2 Jac. tic W. 349. Stop- 
VAC.K IN in\N'>nr; .1 rmsoiCTioN. 

Injunction to lestrain the sailing of a s- ilp, upon 
the .application of a part-own»T, reliised. Whci'c the 
•:.hip wa'!. intended to sail the next day, and it did not ap- 
pear by the atlulavit filed in support of the motion, that 
there wore any circumstances to ai'counl for the plain- 
tiff’s delay in applying. Christie v. Craig, 2 Mer. 
137. l-Aciii-.s. 

21. .Against sale. 

Pending an appeal, the court udU sometimes stay” 
the salci of property which the decree has directed to 
lie sold, but if the properly consists of personal chat- 
tels remaining in^'tlic possession of tlie appellant, he 
must give ample sccurilv for their value. Nerot v. 
Bimiard, 2 Russ. 56. Pr- Appeal. 

liijuiietion, ciparic, to lestraiii the assignees from 
selling the bankrupt’s eliects. I'xp, Figes, 1 G. & J* 
122. Sale of Kincis, 

Injunclion to restrain the exercise of a power of sale 
given to secure a balance^ to be ascertained by an ar- 
bitrator, refused ; although^tiie award was made after 
the plaintiff had executed a deed for the purpose of 
revoking bis authority. JJarcourt v. Ramsbotlom, 
1 Jac.& W. 505. Arbitration. 

^Injunctiob not granted to restrain mortgagee from 
setUpgt under power, iii mortgage deed; otherwise 
^^i^hlre there is a tnistee for sale, and he proceeds pro- 
-bimta ^ and. .Without nottee to both parties. Anon. 
. FqwEE qp Moktcaul. 



1®58 Injunction^ PRACTICE, XLVI. against waste, 


Oii separate contmlsKion against one partner, the 
asaignees took possession of jKkrtnership property, and 
%rere about to sell it. Injunction on nling bill and 
affidavit, granted to restrain sale. Allen v. Kiibret 
4 Mad. llAVKf ^., ; ISankcy. 

■Joint & Sei’aiiatb Commission. 

Injunction granted, reslraining sale of cstateplill 
answer to bill, allcgin*; parol agreement to exchange, 
partly performed hy plainliff having purchased estate 
fbr that purpose, (.'i/rtis v. Mi/n/. Imrhhi^hain, 3 V. 
& 15. lt)8. Sn-r. I'l ni-. ; Paht Pkiif, 

There is no exclusive right in a subject not protect- 
ed by patent, to prevent sale by another person umlcr 
the same title, not assuiuing the name and character 
of the plaintiff'. Cankam v. Jones, 2 V. iS. 15. 2115. 

Voluntary settlement void, under stat. 27 Klix. c. 4. 
against a sultsequcnt purchaser fur vahtahlc conside- 
ration with notice, though a fair provision for a wife 
and children, an injimetion restraining the hiishand 
from selling, was rci'used, hut a demurrer by the Inis- 
haiid overnilcd, as covering too iniudi, the piaiiitiff be- 
ing entitled until a sale to an execution of the trust. 
Pulvet'tofl Pulvei ' tojl , 18 Vcs. 84. Voi.uxtajiy 
SEiTi.iiMT.; Notice; llusii. & Wirs. • 

Oil a trust to sell, a suggestion in the hill of impro- 
per fxmduct of the trustees, in not giving sutlicicnt no- 
tice of the sale, is not a ground hir an io junction to 
stop the intended sale. l*edu‘l. Burl. v. I'ou'lcr, 
2 Ansi. 549. Pl. Him.. 

Defendant, licforo he lind prayed lime to answer, 
or was in contempt, restiained fioiii selling diamonds. 
Touninw. Prout, Dick. 887. 

Motion by the king's patentees for an injiinetion to 
stop the sale of Knglish bibles printed licunnl sea, 
dented till the validity of the. p.i(enl bad boon tried at 
law. Anon, 1 Vern. 120. Tuli. ; ConuioiiT. 


22. Against trrsims. 

Injunction granted in cases of trespass, h'hld v. 
Benunionl, I Swan. 2i)8. 

Wlicthc.r after a viirdlct at law, in an action of tres- 
pass, the court ■will grant an injunction agam>t fiitiire 
tresp-iisses, in iiivour of purties who refused at the trial 
to produce docuirienls iict'cssury tt» a fair decision, Qu.? 
Jd.210. 

Though tlic court will not re-strain an action of Ires-* 
pass hjraparty, Ihrungh whose ('.state a canal is riilting 
for deviating from the line, hccniise he has laidhy and 
rc.stcd upon his legal righis ; yet if ho files a hill to 
restrain their deviating, and tiicn movt's to commit 
thorn, the court Avill not do so, witlioul a dial by jury iu 
a disputed case, aud dirccling an issue uf law. J>r,ir v, 
lief^ent’s Canal Coop. 77. I.s.sck m Law. 

Injunction iu trespass ; where the title was disputed. 
Kinder yf, Jones, 17 Ves. 110. 

T.CSSCC committed waste bv opening a niino, am! 
continucMl to work into the other land of the lessor, not 
comprised in his lease. Injiinetion was grantgil as to 
both. Cited in llamum v. (lurdiner, 7 VeS. 308. 
Injunction to stay Waste, 

Injunction against a mere trespasser committing 
waste, not granted. Mogg v. Mogg, Dick, 0*70. 

The court will not graatt'fiji injunction to restrain a 
person from committing a tieapass, where it is temporary 
only ; oUierwiso, where it lias continued ao long as to 
become a nukincc. Conlson v. Whiifi, 3 Atk, 21 . 

, 9”.!!?^ stating intent of difeiuUnt to Incrotch on 
plaintiff s land, &c. by builffing ; defendant by^ii<» j 
swer claiming title to land himself | Mtioii fdr^o- 

i ' unction was rcfuseil, not being sufficianttioi'tiy 

Itfteman V* Jiikiudi?, Pitzgib. 10 $« Tm.B, -y ? 


23 . Against ivasle. 

The court will not grant an injunction to .slay 
waste at tl»e instance of a judgment creditor in a 
suit by him against the heir and "administrator uf tiic 
debtor. I^ake v, Ihchett, 1 Y. &; J. 339. 

Tenant for life, without im|xiachrnent, restrained 
from cutting timber planted or left standing for or- 
nament, iSlC., whether ornamental or fanciful, the 
proicctioii extending bewond the mansion-house, to 
rides, iSic. tlirough a wood at a considerable distance, 
hut not to the whole woofl to prevent cutting other 
parts for repairs and sale. Wombwell v. Belasyse, 
cited, f) Vcs. 110. note a. Timukr, ornamental.’ 

Tnjurictioa may he obtained iiimn motion to re- 
strain purchaser under deeree, not a party to caustf, 
who has not paid purehasc- money, from committing 
waste on projMjrty juirchaseil. “Cusitmajor v. Ulrode,. 
1 S. iS. S. 381. Vexh. it Hi'iicri. 

The. Ld. Cli. Biiron will take motions for special 
injunctions to May waste or other pressing matters 
during vacation at his own residence, or on the cir- 
cuit. Tuchur V. ‘Siinger, 10 l*ricfi, 132. S. P. 
(iulluiruu V. Apfdelnn, id. 133. S. 1*. Cresnell v. 
l ong, id, ib. R. f*. v. Tompson, id. 134. 

S, 1*. Itigby V. Druhrlfj, id. ib. 

Defendant having appeared, motion for injunction 
in matter waste not immediate, without notice, 
refused. Collnrd v. Cooper, 6 Mad. 190. Pit. Nu- 

ri( i:. 

Where CMpiitablc wa.stc of ou(} kind only has been 
donij or threntciied, the injum.'tion is not to be ex- 
tended to C(|uituble waste of other kinds. Semble, 
usual injunction in cases of eipiitahlc waste not ex- 
tended to trees which protect the premises from the 
(‘fleet of the sea. Coffin v. Coffin, 1 Jac,70. Porm- 
15 Ms NVasie, 

Jn ('(jiiitahle, as in legal waste, if one act of waste 
ho established, the court will tcstraiii eipiitahlo waste 
getierally. S. C. (i Mad. 17. Juiusdiction. 

Court will restrain cutting underwood of insuffi- 
cient growth. Bridges v. Stephens, (jjMad. 279. 

I’NnF.HWOOl), 

Where injunction to stay waste liad been granted 
on petitioy, a nsferonee. was made to in([uir(! what 
timber, \c. mig!:t he cut advantageously. Alt. Gen, 

V. Wi. Murlborongh, 5 AlaJ. 280. l*ii. llEriiiii'XCK 
lo .MA.srrn. 

Injunction to slay waste refused, the acts of waste 
(•ommillc.d being trivial, and the plaintiin* proceed- 
ings having been dilatory. Jiurryv. Burry, 1 Jac. & 

W. 07)1. 

A small degree of waste, manifesting an intent lo 
do more, is suilieient for the court to act upon. Id, 
053 . 

Jn cises of waste, it is the business of the rever.^ 
sioiier to apply to the court promptly. Jd, ih, J.a- 

CJIl-S. 

A mortgagee is entitled to an injunction to restrain 
a mortgagor in posse^.sion from cutting down tiiiilici', 
if the land without it is a sciinly sceunty. It may 
Ih; extended to cutting doivn undeiwotul contrary to 
the usual course of husbandry, but not to underwood 
generally, allhongh the mortgagor is insolvent. 7/if/n- 
phrens v. Hurri^n, 1 Jac. Ck AV. 681. Timiier ; 
jAloiiTooit. & iMoRTQEi:. 

Iiijniiclioii to restrain mortgagor from cutting tim- 
ber will not be granted unl^ without timber se- 
riirity is scattty or insuflicient. Hippedy v. Spencer, 
6 J\Iad. 422.. Mou'ioon. & Mortgee.; Timulr. 

The court will not by injunction, restrain the work- 
ing of mines, permitted during eight years, without 
directing an aetioo* Field v. Beaumont, 1 Swan. 
208 . AIines.^. . 

Plaintiff and delinidant (partners) having ag^cd 
to dissolve, and that defondaut on payment of half 
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value of ciTccts should take the whole* though de- 
fendant took possession hut failed to make the pay- 
ment, and hail begun to pull down part of buildings, 
injunction to restrain him refused. Cit/iou v. Horner, 

5 Price, 537. pARTNEiisiiir, 

Persons authorized by act of parliament to cut a 
canal, and required to appropriate certain sums for 
the construction and maintenance of works to protect 
a harlxrur in which the canal was intended to ter- 
minate, not restrained from eutling lluoiigh their own 
lands, at a distance from tin? harbour, in tire event 
of a present insufficiency of funds for the completion 
of the undertaking, pending an application to parlia- 
ment for farther powers to levy money. A/iii/ur, Sic, 
o/' Kwtr*s Ijynuv. Pemherton, 1 Swan. 344. <*.\NAf.. 

Put persons authorized hy act of parliament to cut 
canal, if. their funds are insufficient for comple- 
tion of undertaking, may, on the prompt ap- 
plication of t^ie owner of lands through which they 
arc cutting, be restrained fn)m proceeding, fit. 250. 

On a motion after the answer for an inj unction 
to stay waste, affidavits filcil, subsequenlly to the 
answer, cannot be mail, finiifthn v. Smut he ^ 1 Swan. 
252. Pn, Evil).; ArnoAvris WH^ m i d. 

The lessees of a colliery having agiccd to.^rant to 
the lessees of a nctghbnuiing colliery lieeucfirto use a 
right of way enjoyed hy the fonii« r, Ci. l ^ le owner of 
the first colliery having jp'anted to t* .. so< and lessees 
the same right ofwayduiing a term of years, and 
afterwards by assignment from the first lessees be- 
come possessed of the first collier}', and the right of 
way, an injunction was granted to restrain him fnnii 
removing the materials and destroy ing tlie W'ay. AVic- 
march v. nrantUing, 3 Swan. 99. ilirniT or Way ; 
Eessou & Lessee. 

Jnjunctiun granted to stay waste and from sowing 
land with pernicious crops. * Vrutt v. Prett, 2 Mad. 
62. Landloud Sl Ten. 

Injunction against permissive waste. Coldiccll v. 
Baifiis, 2 Mcr. 408; 

injunction against the act of commissioners of 
sewers reducing the height of water in a river dis- 
solved, there lieing a uuk^Ii shorter remedy by cer- 
tiorari in the court of King's Pencil, who interfere 
with great caution, herrispn v. Spurrow, 19 Vcs. 
449. JiiUisDic'i JON. 

('oiirt will not treat as a bill to restrain waste, a 
bill to restrain an acting pariner from colleeling debts 
or creating them and for ap|[)nintihga rccei\cr, thoiigli 
otherwise if pariner has been siiewn »'nilly of cul- 
pable conduct and is insolvent. Jmicsoii v. Morgan, 
1 Price, 303. pAnTNEiisiiu*. 

Devise to A and her licirs for ever, in the fullest 
confidence that after her decease she will devise the 
property to my family, being rcstraiiu^d to an estate 
fur litc by decree at the Polls, the devisee was in- 
joined from cutting tntfiber inniding an appeal. Wright 
V. Atkpns, 1 V. & P. 313. Sec also 19 \>s. 299. 
17 Ves. 255. Coop. 111. 1 J’lirn. Pep. 143. Ie- 

NANT roil Life; Will, C. of, Wouds imieoa- 

TORY. 

injunction granted to stay waste against defendant 
who insists on his own title, but admits he rcireived 
possession from plaintiff’s tenant without plaintiff’s 
knowledge in breach of tenant’s, ^oty. Xurwap v. 
Howe, 19 Ves. 154. iMNDLonti^'ic Ten. 

Injunction granted against waste by ^tenant. Kiitm- 
ton V. Ere; 2' V. & P. W9. LanulOqiI-^ Ten. 

Waste l^' destruction of a dovc-o6& ; ■ not by re- 
moving presses, &c. unless fixed. Jd. ib. 

Injunction against draining preparatory to opening 
a<c(^l mine with prejudice to a canal, before estab- 
lishing the right at law, refused upon'- laches for two 
years, permitting expenditure. Himhtgham Canal 
V. Lloyd, 18 Ves. 515. I^aci^ks, ' 


Tlic jurisdiction against waste by injunction, and 
account applicil to trespass by cxc^ing a limited 
right to enter, and take stone num a qnarry, being a 
destruction of the inheritance as in. tlie case of tim- 
ber, coal, &c. and the distinction bcitn'een waste and 
trespass therefore disregarded. 'Hannas v. Oakley, 
18 Ves. 184. Trespass. 

(Covenant to repair, and at the end of the term 
surrender buildings in good condititm, docs not pre- 
clude an injunction against pulling them down- and 
carrying away materials just iMiforc the end of tlic 
term. Mayor of l.oiidrtn v. Jledgcr, 18 Ves, 355. 
Laxdi.dkii 5c Tin. ; Covenant to repair. 

Injunction against trespass iq)on iri^inediable mis- 
chief, in nature of waste, on a bill by^ho lord of a 
manor and his h‘ssecs against takbig stones, having a 
|)ccu]iar value, found at the hottoni of tUe sea within 
the limits uf the manor. El. Cotoper v. Baker, 17 
Vcs. 128. 

Injunction in the case of trespass by the lord of a 
manor digging for coal on the premises of a copyhold 
tenant, from the nnturc of the subject and the con- 
sequences, such an injunction not to be continued 
without securing the means of a speedy trial. Grey 
V. S'orthamlwrland, 17 Vcs. 281. 

Injunction against waste not prcventetl hy apiicar- 
ant;e the day lieforc the motion. Allard v. Janes, 
15 \'es. <)t):>. J*n. Appeauamm'. 

Injunction against waste between tenants in com* 
mon, on the ground that one was ooeupyiiig tenant to 
the other, not granted except as to drst ruction. Tioort 
V. Tii^rl, IG Ves, 128. Ten am s in Common. 

Injunction granted to restrain a tenant from year 
to year under notice to quit, as in the case of a lessee 
for a longer term, from doing damage and from re- 
moving the crons, tnaiiurc, &c. except acconling to 
the custom of tlic country. Onslow v. — — , 16 Ves. 
173. Landloiid ik Tex. 

’I’cnant of a lunatic’s estate restrained on {ictition 
from committing waste, no bill licing filed. In nire, 
Creagh, 1 Pall fit P. 108. liUNACY ; Pii. Pe- 
tition. 

Injunction against cutting ornamental timlierupon 
the principle of equitable waste extended to trees 
planted for the purpose pf excluding object from 
view. Day v. Whepldale, 16 Vcs, 375. I’AiiriTAULK 
W aste. 

Injunction against cutting timber in the case of 
trespass, viz. by a pcr:>on having got possession under 
•articles to purchase. Crockfordym Alexander, 15 Ves. 
138. Tuesj'ass, . ^ 

Injunction against proceeding with alterations in 
a house under an agreement for a lease iqion circum- 
stances that would probably prevent a specific per- 
formance, viz. surprize, the effect of fraudulent^ inis- 
n'prcscntation and rronceulinent, and tlie particular 
nature of the alterations fur the Oppyersion of a pri-£ 
vate liouse to the purpose of a coackmaker's business, 
wholly changing the nature of the subject. Jiannett 
V. Saddler, 14 Ves. 526. 

Injunction by a c:opylioldcr restraining the lord 
preparing to open a mine. Distinction as to a mine 
opened and working, dreu v. JJk, Norihwnlterlamlf 
13 Ves. 236. Copyhold; Mines. 

Jiijuiuaion in the riaiuic of a writ of estreperoent 
of waste docs not lie against a tenant holding under 
a lease coiilnining a covenant for perpetual renewal. 
Calvert v. Gasan, 2 Sclni»,^ L. 561. Landloud 
& Tenant ; Covenant Perpetual Renewal. 

ilcir wlm is entitled by way of resulting trust un-. 
til the deterainaUon of an event upon which th<¥ 
future conti^jliept. estatq^were to arise, was restrained 
from cuttiiig^ timber. v. Haberghatn, 10 

Veil 273. J^£ia-AT Law ; VVAsrrK. 

Wbefe.t^ipis- Itn executory devise over, even of a 
^te^* wn court wil) not permit timber to be 
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cut, more especially in the ease of a trust estate. Id, 
278. Execuiouy Orvisi^ ; 

Injunction apainst tr<:s|»a.v''Cr cutiiop timber by col- 
lusion uith toiiant, without prcjiulire to case of a 
mere ti-espasscr. Courlhorint v. Mapplesden, lOVes. 
290. 'ri!i-.si*Ass. 

An order siiccifically to repair the banks of a canal 
and stop pates, &c. refused ; but by injunction ro- 
straininp defendant from impeding phiinlill* from navi- 
gating, ice. by continuing to keep banks, &c. out of 
repair, &c. the o/lect of sucli former order was 
given. Jane v. Seicd^ate^ 10 Ves. 192. Kjjmius ; 
Canai-s, iiCC. 

Alorlgagc of wood and underwood ; it is not waste 
by liio mortgagor in possession, to cut underwood 
at seasonable times and of proper growtii ; but being 
a bankrupt an injiitiction was granted on the right of 
the mortgagee to have the estate sold in the ]>light in 
which it was at the bankmptcy, and to piov(; tlie rest 
of his debt. Hampton v. i/nz/gcf, 8 Vcs. 105. 
jMoit’Joou. h Mouiokj:. ; ll.\NKr;Y. 

Injunction against cuttiiig timber icfiiscd where 
(he title was disputed a-; between the. ilevisoe and 
heir at law. Am/t/; v. i'ollycr, 8 Ves. 80. 'riii.r.. 

Injunction to lesliaiii a surviving ]iartner *fiom 
disposing of the joint stock and reciixiug the out- 
standing debts. JJnrlz v. M’hruJei , 8 \ cs. 317. 

PAIITNKIKSIIII'. 

Injunction to stay waste not pr.mted witlumt po- 
sitive evidence of title. Dories J.er, (> Ves. 781. 

Jnjiinetion oblaimil on atliilovits a. ainst p.istiirinp 
cattle and cutting in a wood ; ti'.e plaintil)' ]>rayed the 
injunction as tenant in fei*, or as hud of the inanor 
inclosing under the slulute, tiie defendants denying 
the former title, and us to the l.itt* r claiming connnoii 
of pasture and estovers, ami stading that after the en- 
cIoaUic sufficient common id' pasture would wv.t be 
left: the pluintitr having, before tlui bill filed, bicn 
nonsuited iu an action of trespass, and enii red into 
an agreement with some c.f the. tenants. I’lm injunc- 
tion was dissolved upon the answer. Qiia rvt Wbe- 
tlicr the original new nlHdavits c'ouhl be read in 
such a case I Ihmson v. (ianlioer, 7 Ves. 305. 
Titi.e. 

Injunction against cutting ornamental limber con- 
fined to tiiidicr standing fir oruamont or shelter, the ' 
couil refu.siriv to extend it l)\ iasv iliug the woids ** con- | 
tribute to orinnneut.'' v. M' \ainttnt, C Vc.s. 

70. OK^ M .M. Tijunn:. ^ 

Injunction heiweon tenants in rmiimon against 
destruction not against juiie ciinitalilc waste. Jlolr 
V. Thomas, 7 \'cs. 5rJh Ti.nants i,n Comuon. 

lA'Ssee committed waste by opening a inlne, and 
coullnued to wiuk in'.o the ollu r laml of the lessor 
not com prised ill iiis lease. I nj unci ion was grnited j 
as to bolii. CitodJa. Hun en v. (• ardinn’, 7 \ cs. 308. | 
]n.ICNC. .\CiAlKB‘r^1^ESI’.\S.'<. 

lujunctioii against waste g I an tod ill hivoui of tenant 
for life, particularly as to oinameutal timlier, iiol so 
mueli upon his interest as his eii joymciiu Dai Us v. 
J.ef, () Vcs. 787. 'I'l nant mu Jiiii:. 

Injuncliou against plougliing up p-isture upeii co- 
venant to manage in a husbandlike manner. Ijrnrp 
V. Molins, 8 Yes. 338. 

Injuucliufi granted wlien; defendant liaxiug begun 
to work mine in bis own land, con:'! niieJ it into pl iin* 
till's. Iditt'hell \. Doi's,,^\ 147. jMsm-.. 

Injunction granted on 'affid.ivit to rest u in tcrr.iir 
from ploughing up moad'‘W to build on, cop.i;a:y 
to cxpic. jg ^ | ^\H nant. ,r, ii grant^ on ground 

of w-a.^teJ^Tuo covenant i Ld, OeJV^n \,'Saxon, 
8 Vos. 106, ^ f 

Injunction to stay waste not gi-aiitod dgaiijjt^feo- 
fendant in possession claiming by tuc^^vei^ title. 

V. IlitfUo 0 Vcs. 51 . “ ■ ■ “ 


Injunction granted to restrain tenant not impeach- 
able for waste, from cutting clumps of trees tiu- i>:- 
nauifint two miles from bouse. JtJurg. Donnsh'trc v, 
Ly, Sandys, 6 Ves. 107. Tiuni-.it, Oiinami’ntai.. 

Injunction granted to restrain tenant for life with- 
out impeachment, from cutting timlier and other trees 
planted, A.c. for ornaincnt, &c. arid from cutting ex- 
cept in liiisbaud-like innriner. Ld, Tamwmth v. Ld. 
Fn iers, 8 A cs. 419. Timi5i:ii, Ounamental. 

AVIicre a icnaiit. defending an ejectment brought, 
by his landlord, makes default at the trial, and makes 
use of the interval to do all the mischief ho can by 
breaches of covenant and wilful waste, an injunction 
will be granted on motion, or in the vacation on iic- 
tition : but it was refused, where no ejectment bad 
Iwcn brought. Lnthropp v. Marsti, 5 Ves. 259- 

LANni.OIMJ Ti.n. 

('•.mil will not interfere to prevent tenant carrying 
o/filung fioni fain, cnnlrary to covenants of lease. 
Johnson V. (loldsnnine, 3 Aiist. 749. sed vid. contia 
Gensl V. Li(, liclj'af.l, id. note. IIueacii of Cove- 
nant. 

y\ leuaiit for life liable to waste, having sold tim- 
ber. caiitiOt pieveut the veudc'.: fmiii cutting it. ll'ci/i- 
norlU V. Turner, 3 Vcs. 3. Tenant i or JjIFe. 

The general conirclliiig ]iower of the court over 
chaiitics docs not cvli:iid to a ehaiity regulated by 
govoinois u#ili*r a- charter, unless they- have also the 
mnimgeicent of the icvcnues, and abuse their tiust, 
whicli will not bo presumed ; but must be apparent 
or made out by evidence. 'I'lu* l''ou!ulling Hospital is 
an institution of this kind ; ihei’cfore, on motion, in- 
jum.tiou to restrain the governors from ImihUng round 
it. lefuscd ; breach of trust or ].robabilUy of it not 
br.ing made nut, and held notin nature of waste to 
tuin incad.ow i'llo buildings, unless clearly injurious. 
Alt. (m'ii, V. Litnernors of' Foundling Jlotp, 2 A'cs. 
.1.13. • 

Injunction to stay waste refused, where the plain- 
tin*aiul (he dofendaiit in possession were tenants in 
common, but granted on utKdavit of defendant's in- 
solvency. iSmallmun v. Onions, 3 J>ro. C. C. 621, 
Jnsoi.vincy, 

Injunction granted from faillier digging a dircli, 
but court will not order it to be tillu I up till after aii- 
.suer. yinofi. lA'eS. J.149. 

Or<ler inadi- to lacvent removal of timber wrongfully 
cut. ylnon. 1 A'cs. J. 93, Wa-ste. 

'Jbe ciMiit will not iiilcrfpre by way of iniunctioii 
to stay waste vvljnre the ilereiidaiit may be turned 
ilium liiatidy out of possession, Mort imer v.'VoUei el! ^ 
2<o.v, 205. 

Iiiiundion grinlod to stay waste against the willow 
of a 'roctor at the suit of the patroness during va- 

1 anev. floshins v. Feutherslofie, 2 Bro. C. 552. 
J* \i{>nN’-\fir. 

Where an injunction lo slay waste has been ob- 
tained on bill iilcd and nlHdavit, the defendant may, 
iinmcdiatcly on coming in of his answer, move to 
di.-sol\c the injunction without obtaining any order 
iuni ; but then his answer can only be received as an 
alliila\it, and the plaintiff may read ailidavits iu 
cmitiiuliction lo it ; and if aftcrwaiils, U]H>n excep- 
tions, the ausw’cr appear insulHciePt, the injuncliou 
>!iall be revived. (.5. Siruthmofe v. Jioioes, I Cox, 
283. 1*11. AIot'iojb 'lo mssoi.vE Injunction ; Pn, 

r.'-ii'.. 

Aiiidavits read agaiu^it the answer in support of 
iiijuij. lions 10 Sl'v wa?UN S. C. 2 lln>» C. 88 . 

i*l;. b\lD. AGAIN 'I Answik. 

J)i*iiiuirer to a bill for an injunction to re.strain in- 
juri'.vf f:.«b ponds,, overruled. The court also in this 
cii. e jesii'aine<l a tenant from building so as to intcr- 
nipt his ' landlord's prospect. Jiathurst v. Burden, 

2 Jtro. C-.^. <944 , Pr. DEMuunut. 

Injuiictibrt 'to teslrain defendant from preveuting 
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water flowing in regular ciuantitics to a mill. Robin- 
son V. Ritran, 1 Bro. C. 588. 

liijutictioii for waste denied ; plaintiff’s right 
bein^ doubtful. Field v. Jncksoit, Dick. 599. 

injunction must be prayed agaiost present waste* 
Atwii, TjoAU 151. 1*1.. PriAYKii, 

Injunction against rultiug young saplings^ wavers 
and fruit trees. Kaye v. Run U, Dick. 431. 

Injunction to slay waste only granted on interlocu- 
tory application. Keillit V. Corbin, Dick. 314. 

]*atron of a living may have an injunction against 
the incumbent to stay waste. So mny tlie attorney 
geneiwl against a bishop. But they cannot pray any 
account of the profits for tlieir own benefit as patrons. 
Knight Mosely, Ainbl. 176. AccQiTNTnv whom. 

I'he court will ^rcstrain waste in an under-lessee at 
the suit of the ground landlord. So against a first 
tenant for life, at the suit of the reinainder-rnan, not- 
withstanding an inierincdiate life-estate ; so against a 
mortgagee (not applying the produce of timber in 
sinking the principal and interest,) at tlie suit of the 
mortgagor ; so against a rnoilgagor coiiimitliiig waste 
to the prejudice of the mortgagee. Fnrrunt v. Lovel, 
3 Atk. 723. 

Injunction refused to rcstiain the fallior who was 
tenant for life without iir.peaclimcnt of wa3t0> fioiii 
removing a deal floor he bad placed . ar . u .mg oaks 
be had planted,- breaking up m(.';\duw 1 a'l, vc. 'I'o 
ground such an injunction tiieic must be waste and 
spoliation, and no delay ih applying for it. Feirs v. 
Fcirn, 1 Vcs. 521. 'I’vn* \nt i on Lm-. 

Injunction to slay tenant for life from committing 
waste by cutting tiocs growing for ornament, ami 
Raplhigs not proper io In; felled. O' lirien v. O Hrien, 
Ambl. 107. S. C* 1 liro* C!.C. 168. in note. On- 

NA>1 KNT AL TlMIiF.ll. 

I'he. €0014 will restrain tenants for life, without im- 
peachment of waste, to a reasunnble exercise of the 
right. Asian v. yhtan, 1 \'e3* 264. Ten.vnt ion 
Life. 

Garden grounds us^d for trades as much prelected 
by the highway acts, See. as private piopeiiy. l*Jain- 
tiff theieforc, <piieted in possession by injiinciion 
against the commissloneis. v. Trn&U’cs of 

Morden College, 1 Vcs. 188. 1 lion way Acjs. 

If a defendant by his answer admits that he has 
committed waste before tlie hliiigof the bill, tiiougli be 
swears lie has euminitlcd Done since, yet the court 
will not dissolve Lliu injiinctiuii. Anon. 3 Atk. 4ti5. 
l*n. Answeti, a omissions i'.y. 

'llie court w'ill restrain a tciiunt for lif; , villumt iiii- 
pcachment of waste, ’from cutting down trees in lines 
or avenues, or ridings in a park, as they ;iro for oina- 
incnt ; and whether trees grow iialurally, or where 
planted, if they serve for ornament ui slielter, it is the 
same thing. Puciiingtous Cnsr, 3 a\tk. 215. 

An injunction will be gianlod Ijefoie answer to stay 
waste, by a person having iio interest in the thing 
wasted, but merely acting as a servunt. lA. Orreni 
V. A>M:fo«,llidgw.' 252. 

If a*p< 2 rson only t breath to open mines, plaintiff 
may come into couit to re.stiain him from doing it. 
Gibson v. Smith, 2,^k. 182. 

It is not necessaryto stay till waste js actually com- 
mitted, where the intention ajipcaji^j’i ’aiid the jHirson 
insists on his riglit to ilo it. lb. 

Though no proof ajipoais of wa-^tc, yet if Icuaut for 
life insists on a riglit to do'it mul has the lever- 
sioner may have an iiijniiclion. I’u ■ 

The court will grant an injunction to stay waste in 
favour of an infant in venire sa mere. v. liod- 

srni, 2 Atk. 117. Child in vestue sa mi : . . 

Injunction against tenant in possession,, not party 
to stay waste. Alt. Gen, v* Dk. dnci^0r,.]^ick. 68. 

Lessee for years sans waste, remaiiidiiff lu loe to a 


bishop ; lessee enjoined from digging the ground for 
brick, np, London w. Webb, 1 P. \V. 627. Lv-f.-seu 
5c Li;.ssj.i:. 

Injunction granted to prevent tenant for life dls- 

? unisiiable for waste from pulling down a castle. 

one V. Li/. Bernard, 1 8 alk. 161 . Tenant fob 
Li I K. 

Tiijimotion to stay waste in cutting trees, granted on 
bill by party who was only tenant for life, and had no 
right to trees, and ihougii pai ty entitled to iuheiitanco 
was not joined. DuiiirU v. iUiamnness, 1 Jiri. Ab. 
400. 1>L. J*Mn Y. ■ 

Injunction to stay waste, granted against jointress. 
Cooke V. l\ haleii, 1 Pq. Ah. 400. But where it was 
covoiiantcil that jointure should be of certain valiio, 
which it was not, court refused tlie injunction. Carew 
v.Curetv, id. ib. .1 din tithe. ' ' 

In a lease for years of land, lessee covenants not to 
plough pasture land, and if he does, then to pay after 
the rail; of 20s. per annum for every aere ploughed. 
Tlie court will not grant an injunction against the lo- 
iiaiits ploughing ; for liii! j»arties theniselves have agreed 
the dannge, and set a price for ploiiiiliing. Nor will 
C‘ nil iciievi* the lessee against llie penalty if he plows, 
r luuisrurtl v.dylts, 2 Vera. 119, Lanut.. I' r.N.j 
Sum l.\'l I.l) D VMLACil s, 

A, tenant for life; remainder to B for lift*; re- 
mainder over. A, tbouv.h dispunishaldu of waste at 
law by reason of the mesne remainder for life, yet 
shall be ciijuincd from committing waste, in a com I of 
eijtiity. But tenant for life, without impeacliment of 
waste, sliull not be ciijuined from eonnniltiMg waste. 
7V«cy V. Troc.ii, 1 Vein. 23. 'I’lnvnt fok Lu e. 

An injunction to restrain a lessee from ploughing 
pastui-e lands, wiiieli had lemained unplonghed during 
the cuntiuuan(!c of tlio lease for thirty years, but weiu 
ploughed within six years piior to its coinmonecMuenl, 
refused. Goring v. Goring, 3 Swan. 661. I^andi.. 
Ti na NT. 

Defendant stayed by injunction from pulling down 
his rooms to prejudice ot plaintiff’s rooms. Bush v. 
Fit Id, (’ary, 90. 

Wilts oV prohibition and assistance, to prevent a 
prebendary from committing waste on his prc.lieiid. 
Acland v't Altrell, 3 Swan. -499. I’lti-.ni-.No; Waste. 

Waste by a bishop is the subject of prohibition. 
Bp. I!'im7it,’.stcr v. W'oignr, id. 493. Bisiioi* ; 
Wa«tk. 

Injunction to Tcstrain the lessee for years of the 
rcmpoiallics of a bishop, under a lease cunfinned by 
the dean and chapter, and without impeacliincnt of 
waste, rroiu./elliiig timber. Id, ib. Wahtk ; Kcclk- 

SlAsIICAf. lil ASi:. ' 

A tenant ft»r life of coal mines may open new pits or 
siuifl.^ for the working old veins (if ^■l‘.llrt, fo;- it is b:iy.ard- 
oiis to grant an injutiction to slay the working of a coal 
as it may ruin the. col heiy lbr ever. So one 
ici'cd of lands, wliereiii llieic , lie coalmines iKff opened, 
s' ttled those lands on Adii tail, remairider to B for 
Jift;. A opened the mines and woikcid, and died with- 
out is.siie. B may continue to work all the mines 
law fully op'inual. Clarcring v. Cluvering, 2 1*. W, 
388. ^el. Ch, C.i. 79. .Mims. 

Injunction to re.strain the I a mi lord from cutting orna- 
menia! trees in a lawn during the term, upon his con- 
duct; amounting to a consent to tlie tenant's plan of im- 
provement, layingouttlu- lawn, 5c. Sending asurveyur 
toniarkoni In.c.s, is e Mifli. iAtf ground for an injunction. 
JuvLyon wCnlcr, 5 \ cs, 668. Lanoluuo 'I'k- 

N V M . 

4 

2-1. higher cases. 

AVuere p0$j(i!|^s who were merely hirers and occu- 
per^ of^eais'di^pevv.s in adisssating inectiug-house, 
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which was held in trust for the use of the congrega- 
tion. but who did not take the sacrament there, had 
been excluded from voting at the election of a minis- 
ter to officiate in the meeting-house, an application 
for an injunction to restrain the individual so elected, 
from acting as minister or receiving the emoluments 
attached to his office, was refused. Leslie v. Bemie, 
2 lluss. 114. I)issvNTi-ns. 

Where defendant denies charges in bill of fraud and 
miscoiuliiet in partiiersiiij), and explains others away, 
and alleges his inability to put in a full answer by 
reason that plaintili’ williheld inipj'0|M‘rly t1)G partner- 
ship iMJoks, eouit would not even grant the injunction 
prayed by bill, but refused it without projudii^e. /a*/- 
ilewGod V. CaftiircU, 11 Price, 97. Pi.. yV.vswKU ; 
Fkaijd, DEM.\r. Of.. • 

A clerk to a solicitor commencing practic:e for him- 
self, not to be restrained from acting as solicitor fur 
parties against whom his master was employed, upon 
general allegations of his iiaving in his former service 
acijuired information likely lo he prejudicial to the 
clients of his master. Brichrno v. Tlmrp, 1 Jar. oOO. 
Soe. & Client ; Puofl.ssional (’osi ioenci!. 

IMntion to restrain a solicitor from giving evhlencc of 
confidential matters, refused ; the jiropriety of liis*heing I 
examined being h‘.ft to tlie consideration of tlii' court, 
before whicli be might appear ns a witness. Betr v. 
Wartl, 1 .Tac. 77. hL 

A solicitor who has l) 0 cn discliargcd, may, upon 
proof of hia mi.sconduct, he restrained from cominimi- i 
eating infonnation tlial cainc to him confiilcntially from 
his client. Semble. /</. ih. 

If a person is refused, at a fair or market, tho ac- 
commodation to wliich he is entitled, a court of cipiity 
cannot interfere by injuiu'tion. Semble. Wcutc v. 
West Middlesex Waterworks Comp. 1 Jac. & W. 373. 
M \uket ; Jiiuisuic. 

Injunction to restrain husband from preventing bis 
wife’s solicitor and friends from iiaving access to her, 
she Itciiig coufmed by dangerous illness in his house, 
to enable her to execute a deed of appointment under 
a power in her marriage settlement, refused ; it not 
being proved that she bad given iiistmctions for such 
a deed. Whether under any circumstances, such an 
injunction would be .granted ; tin. ? Middleton v. 
Middleton, 1 .lac. ^ W. 94. llusii. ^W itk; Kxk- 

CUTION OF I'OWCR. 

In general, during :i suit for specific performance, 
the couit will not restrain the owner from dealing wit|| 
his property. Spitlery. mpiller, 3 Swan. r)r>7. Spec. 
PjJHF. 

Whether an injunclion can be issued against pro- 
ceeding under an cNtcnt ; Qn,? The crown is not 
subject to the einiity of using its securities for those 
secondarily liable to pay, against those primarily 
liable. White/iouM v. Partridge, 3 Swan. 37G. Kx- 

TBNT. ' 

'I'wo peiwnw Sb^ving agreed to work a coach from 
Bristol to liOnddo, one pibvided horses for a part of 
the road, and the other for the -Teniainder, ami ift 
consctiuciicc of the horses of one having Iwcn taken in 
execution, tho other having provided horses for that 
pan which had been undertaken by the first, and 
claiming the whole profits of the journey ; the court 
refused an injunction against continuing lo provirle 
horses. StnU'h v. Frornont, 2 Swan. 330. 

A coach-master liaviiw^old his share of the busi- 
ness to his partner, with & undertaking not to Im; con- 
cerned in any coach running from II. to London, or 
prejudicial to the business which he had sold, an in- 
junction was granted restraining him Apr running a 
coach from I*, through K; to hfmdo^WUHams v. 
IViliiams, 2 Swan. 253. Goodwill. . 

Five hundred pounds awarded to I 

ner, for goodwill, &c. on undemtaiidliig'j^t jllj^^ { 


in award, that he should not set up same trade in the 
vicinity. On parol evidence injunction was granted 
to enforce awara, and such understanding. Harrisim 
V. Gardner, 2 Mad. 198. Aw^ard ; Goodwill. 

Tmst-deed for payment of creditors, no creditors 
1>cing a party, nor made by agreement, and without 
consideration on the part of any creditor. The debtor 
afterwards executes other deeds, varying the trusts of 
the first ; motion for an injunction by a creditor under 
the first deed, wlio had filed a bill to restrain the trus- 
tees from executing the trusts of the subsequent deeds, 
fill they had raised money to answer the first, refused. 
Wallnyn v. Contis, 3 JMer. 707. Deed, Volun- 
TAiiY ; Dkotoii & (>Ilf 1). 

Objci-tions to award b(;ing such as might have been 
ei]uaiiy the subject of jurisdiction in the court of law, 
vi here reference was ninde a rule of court ; injunction 
dissolved. Award being picpared by solicitor to one 
of the parties, is no olijcction. Featherstone v. Cooper, 
.9 Ves. b7. Aw A 111 ). 

Where, by neglect, the number of trustees in a trust 
to present to a living was not filled up at the time of 
an avoidance, the court would not by injunction pre- 
vent the. ellcct of a jiresentation, under the legal title 
of the heir of the surviving trustee withotif a special 
ground ; but the court will take care as to the future, 
that the tn),st shall be properly filled up. Att, Gen. 
V. Bp. Idtchfield, 5 Ves. 825*. Puesentation to 
Liv'iNfj ; 'I’iicst; Laches* 

Sciiucstrators forcibly dispossessed, restored by in- 
junction. Ijd. Pelham v. I)s. Xewcustle, 3 Swan. 289. 
Pn. Skoi’estuation. 

Injunction to restrain surviving partners from using 
(be name of a deceased partner in the linn of the trade, 
refused. IVebster v. Webster, 3 Swan. 490. Paiit- 

NLRSIIIV. 

Chmrt with reluctauce grants injunction to stay 
working a crolliery. 4non. Anibl. 209. Mines. 

Where a question is one detenninable at law, and 
no obstacle or inconvenience, in hying it, a court of 
er{uity will not intcrpusii by imuhctioii; in this c.'ise 
an injunction to stay the use of market, was rtfused. 
Anon. 2 Vcs. 414. IMauxi-t. 

A right cannot be established against all persons 
under a mere bill ha- one inj unction. Jd. ib. 

An injunction to restrain a man in the exercise of 
his trade, refiiscil before an^er. Jackson v. Barnanl, 
Llidgvv. 2.')9. I'hadk. 

Lonl incloses part of the corampn, insisting it was 
an improvement within the statute of Merton, and that 
he had left sufficient cunimon for the tenants. I'hey 
throw open the inclosure by force. Court granted an 
injunction, and at hearing directed issue, whether the 
defendant had a right of common, and whether suiH- 
ciciit coniniun left. Arthingtou v. i'uwkes, 2 Vern. 
35(). J.NCLOsuiiE OF Co.MAio)i ; li^uE AT Law* 


XLVII. In'PI EST, OENEllALLY. 

Sec Lunacy, IVill*; 2. 

Application fotleave to traverse an inquisition re- 
fused, no evidence being produced, except the oath 
of the app^ant, to iiivalwlc the inquisition. A 
mere trusR^.it seems, is not allowed to tiaverse. In 
re Sadler, 1 Mad. 581. Trustee. 

Inquisition finding tome points nothing 

as to others may be supplied by melius inquirendum : 
otberwisey if ilefectivc in points found. Layton v. 
Manlove, .,2 Sq)k. 469. Sed qumre, Pxp. Vuplessis, 
2Vcs. ‘ 
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XLVIIL I.vsi'rrTTON or Dleds, &(j. 

Se€ alto pRODrcTioy op Deeds. 

The court does not usually compel a party to pro- 
duce his title deeds as evidence ; but where a party 
produces them to defeat his adversary, the opposite 
side is entitled to an inspection of them. Grunge v. 
Crots, 2 Y. & J, 241. l*ii. Pkoduction op Deeds; 
Title Deeds. 

Motion by defendant for inspection of booh pro- 
duced by plaintiff* under commission issued after 

5 ublication had passed, was refused with costs. 
!'i>retter v. Helme, 1 M'Clel. 5fi8. i’n. J’uuijca 

TION. 

Solicitor refusmiy to act longer in cause, ordered to 
permit client to inspect papers in his poss(>ssion at all 
reasonable times, without any undertaking on her 
part to proceed to taxation of bill. Moir v. Mitdie, 
1 S. & S. 282. Solicitor & Client ; JiitN. 

A pstrty claiming to be heir to the lunatic, per- 
mitteef, after the possession of tlie estate had lw*en 
given up to the parties reported to Ihj the heirs, to 
inspect deeds and documents remaining in the mas- 
ter’s oificOf which it seems may b4 obtained till a 
proper investigatioh has taken place. 

1 Jac. 589. Heir at Law : J^wn »cy. 

In a bill against execui •■<4, tlie ] a.ulijr having 
stated two promissory notes of the same date, one 
for 15000/. sterling, thi other for 15000 French 
louis, given by the testator for securing a sum of 
15000/,, on an affidavit by one of the exccutiirs, 
that he had inspected tlie first note, and observed 
on tlie face of it circuinstatiecs tending to impeach 
its authenticity, that he was informed and belic-vcd 
that the second note had been produced by the 
plaintiff* for payment in a foreign country, and that 
he was advised and believed tlnit it was necessary, 
in order that his answer might fully meet the case, 
that he should, before answer, have inspection of tlie 
second note, it was ordered, that the defendants 
should not be compelled to answer till a fortnight 
after production of the second note, Vmice:^ of 
Wales v. El, Liverpool, 1 iiwaii. 114. Vn. Tnii: to 
Answeu. 

A solicitor declining to be farlher concerned in a 
cause, is not entitled to compel payment of his 
costs by refusing to permit such ins|)ectirin of the 
papers in his hands, or such production of them Ik*- 
fore the court or the master, as may be mjees-ary 
in the conduct of fhU cause. Commerelf v, Eoitiilon, 
1 Swan. 1. Solicitor & (’laKNT ; Lu-.>. 

Upon a reference to the master, it being necessary 
(to enable him to make his rcjHiri) to liavc llie evi- 
dence of entries in the books of the bank of Kuglaiid, 
the master is bound to grant his c!erlificate, in order 
to justify the bank in emitting an inspection, rather 
than compel the parties by his refusal to lilc tlieir 
bill for a discovery. Jirace v. Ormovd, 1 Aler. 409. 
I*ll» IMaSTEK S CnU'I'lElCATE ; JIaNK r)l'' Fnoland. 

Inspection ordeied, on a motion, of articles claimed 
by the^ plaintiffs as heir looms, in a chest at the 
bankers of the defendant, insisting by answer on a 
lien. EL Macclesfu0 v. Davis, 3 V. & Ji. lb*. Lien : 
Heir Looms. . 

An heir at law has no cijuily except to remove in- 
cumbrances in the way of his legal right ; he cannot 
cannot call for an insjiccjtibn of iiccds in possession of 
the devisees. 'Liu/y Shajieshury v. Arrowmhlthf 4 Ves. 
66. Heir AT Law. 

Bill by heir in tail against devisees, on motion an 
inspection wUs ordered of all deeds of settlement, ad- 
mitted to be in the possession of the d^endants 
creating estates in tail general, but no farther.' Id. ih. 

Papers specifically referred to , ini ah j', answer, 
and admitted to be in defendant’s custody, may be 

VOL. u. 


ordered to be inspeoted by the plaintiff*. Gardiner v. 
ilWi, 4 I3ro. C. C. 479. 

Where the heir admits by his answer, that he 
is testator's heir, and that the will is duly exe- 
cuted, and to the purjmrt set forth in the bill, be shall 
not be entitled to an inspectiou of the title deeds. 
Potter V. Potter, 3 Aik. 719. 1 Ves. 274. Ainbl. 

98. Hur at Law. 

The heir is not entitled to sec any deeds in the 
hands of the jointress without confirming her jointuie, 
though thejointun.^ was made after marriage. Totcers 
v. Davifs, I Vorn. 479. Jointure ; Heir at 
J.AW. 

A scuds to his 1 .ondon factor to sell } . factor pawns 
g'sids. Pawnee by answer admits factor pawned 
some gooils, but knows not whether ih^ were tho 
plaintiff 's. Onlerud, that A, in the presence of two 
or more, may have a view of them. Martden v. 
Panshall, I Vern. 407. Pl. Discovery. 

XLIX. Inspection, Oudeu for. 

'I’he resjumdent, an impropriate rector, having, by 
ilccrec of court of chanctry, been found entitled to 
titlitii; according to value of warciiuuses in Loudon, 
occupied by appellants, and which had never been 
reiitt:d, court has juiisdictiou to make order for in- 
spection upon appellants to ascertain value. Such 
ordtT cannot be cxccuteil by force, but operates OQ 
person as ground for contianpt, or hill pro confesso, 
if necessary. E, J, Cornp, v. Kpnuston, 3 llli. 153. 
Jurisdiction. 

Sec on this sulijcct, Ld, T.onsditle v. Ciinmi, 3BIi. 
168. note. Walker v, Elelcher, Id. \TZ. Jiroiv/itiv. 
i^ftwre, id. 178. 

Owners and occupiers of houses in London subject 
to tithe ; defendant*^, at suit of tithe owner, ordered to 
permit witnesses to inspect them, preparatory to ex- 
uinination on interrogatories for proving their value. 
S. C. 3 Swan. 248. Pii. Kvidknce. 

Instances of order to permit inspection and entry. 
Id. 264, 

111 a suit by the city of TiOndon, tl:e defendants 
obtained an order to inspect tiie city books and their 
bye-laws. Ci/i/ of London v. ThoiiLuni, 3 SwdU. 
265. ‘ ‘ 

Under what circumstances court will, on bill of 
dis»:overy, direct scarcli to be made in boxes of absent 
parly in hands of defendant as depositary. An. Gen, 
». Elliott, 1 l*ricc. 377. Sec further this case, 

2 l^icc, 48. I'm. IJii.i. oi- Disrovr.nv. 

Issue at law diiected l>y consmil to tiy right of stop- 
ping up or obitiuctmg lights ; and view to be had of 
premises, ivc. Att. Gen. v. Ecnthiun, Dick. 277. 

Issue directed to try and settle buiiiidfUies of two 
manors by special j«i*y» ro have a view. i.c- 
ihieiillier v. J.d. Cnstlemnine, Dick. ,46* 

On a bill by tlic lord of a maapf*. praying a com- 
mission to ascertain the boundarii^' of R copyhold es- 
tate, an issue wa^ directeil to try what copyhold 
lands were ill the '^ssession of the. didendant. But 
on an ap[K:al, this decree was reveiscd, and a com- 
mi.ssioit of inquiry directed, with a previous inimcction 
of all deeds, 6cc. Uoas v. Jiarlo-r, 4 ilro. P. C. 660. 

BoL'ND.\RlhS. 

Insufficiency, v'l; Pii. Master, Uefekence, l.(d). 
— i’u. Answer, 19. 

L. Interlocutory Order. 

Defendant ii^^^beiQg the party seeking relief, therefore 
is not entitled..^ apply fo^n interlocutory order for 
his cwn socuiity or rSief as to subject matter of suit, 
unleStte objpi^- of his motion may be imposed as a 
'COnditiojft.'tmw O^dcr applied for by plaintilf. Wynne 
V. St S. 147. Th. Party, Defend a.v'i . 
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injunction on interli>r,ulor^ apjjlicalinn in 

Irish court of cliaticcry, to rcstiaiii proceedings at 
law tliciv, is not of ilsVlf snfficio’it liohuJ to oi>1aiii 
injuiiclion in tins ci»«n! t<i resfiain proceed ings^ on 
saiiifi mallei in K- !’•. fwH v. Sliwit\ I S. ^ 

S.'ilO. j Iv.ll M l !t)N HI STA^ PltOCKP.II< 

INCS. 

Tlie court ulll inaki* liitmliieutoi 3* orders for pro- 
duction, only for snurily or dlscoveiy, and will not 
anticipal-: llic iUmtc'. I.imifii v. Siniji^on, (j Mail. 
2!t0. I'll. I*i!itm t i ioN or Di.ms, ivc. 

Keicrence of lille liefore. answer, plaintiir, the 
ii-ndur, liinlerMklng to do all such acts for the pur- 
poses of e Aci-u ling hat tlie court thinks right, as if 
the answer v\as in, and the rause hronght to hearing. 
I.)irnctioT), if lln‘. report shall be against the title, for 
eoinjMJMsalicii, re*'us! il, as to iiidenmity. 

V. I.uinfnit I V.iS 15.224. Kr.n- lii-sr r. As ni'riii.i, 

I''ina1 liocrec cannot lie in.ide upon an iiiterhu iifoiy 
order, without consent. All. in \ . I^onrr, 13 J5ro. 

H*l. Me. Ui-.riire. 

\Tii i{, scr 1*11.1)111. 01 I M m:im I. \i)n:.- - 

I'e.t’nsis, 1<». I»H. KxM). H.f /•). l*i:. 

l*\Y.MKNr IMO (.'ill III, .‘1. 

1 . 1 , 1 .vrniiM.o \ n)iiii 

iS'iv iil.Mt Pit. Ivxii). juissiin ; nih! as to Drmnrrtr to 

Inti'vro^aloi I’li, I a 10. 27. (d)- 

Tnlerrogaoiies wlieu sc ind.iloin to he suppios:;v.Ml. 
lieame’s Ouhns, 25. 

So when iiiipei'lineiit. hi. 25. 27 1. 

Oclemlant not to be i satniiM'd on. id, dl. 

r.x<'.i'plions tloMcto. hi. .‘51. 

Tor examination of xxltnesas, only to cMuid to 
points inatoiial, am! ncit eonlc'sed. hi. 7<h Phi. 

rii.it inleiTiigaloi ies, a.s to knoxxicdgi' of pailix's, 
jdaiiitiirs, and ilefoiidaiits, be not ucedliNslv used. 

id. 171. 

Kxceptions iheii/lo. id. 71, 

tiflejulerh herein, to be punished with costs, id. 
71. 

InterrojMlrjjJO'. to he jicitinenl ami mabMi.d. Td. 
71. 1«;3. 272.;J12. 

Ko new iiiti rrogaloil. '! to exami io \x itnessx*-; ox- 
ainined in court on a sclii vlnle of inP rii-.g.itoiics. id. 
73. IJ»3. 

No witnesses to he ex.imim d in eo\irt after puhli- 
eation. hi. 73. 13li. 

Tint new intcnoipiiones may hi' exliiliitrd in court 
for examination of nexv wilnesses any liuic hefore 
publication. ld,'97. 

Interrogatoriet-to be apt. id. 1B3. 

Not to be leading* id. 272. 312. 

iMiist be drawn or (icruscd and signed liy counsel. 
M. 273. 312. 

IVrsoual interrogatories to be settled by the mas- 
ter. (ieiicral llule, .lime 18, 1803, 1 Sell.' L.178. 
O’Keeffe’s I'd. 02. 

No witness to he examined to a general interroga- 
tory ; and any set having such an iiilerrogatory, must 
iml he leeeiicd hy the examiners or commissimibrs, 
on speeding any comiuission in any cause in this 
comi. Oril.Ch. JroU724. ()'lvcc.lVs Kd. 33. No 
witnesses to he cxaminerl on any direct iulcrrogatoiies, 
lli.il shall nut be liisi entered with and signed by the 
register, who is uUo to mention the ttjUinber. of intcr- 
rogat -ries iliat eaeli schedule contaiQjj^; and pul his 
initials at tlie loot of each entry : witnesseli ^ 

oxamiiK'd to any’ interrogatories that^re imOTinc-d, 
iirijess the register’s initials he wriitea imtv^iateJy 
bctoi'c the plitoe of siK'li intciTiiicntion. ' Ilpppsitions 


iCIi, TJ. Liter rogatories, 

taken contrary to this rule, to stand suppressed. Ord- 
Oh. Iml. 27th Feb. 1740. O’Keefe, 54. 

No objection to be made on the hearing against the 
reading de]K)sitions, for that the intcTrogatories arc 
lending, hut to he made by motion immediately after 
publication passed. Ord. Ch. Irel. 22d Feb. 1731- 
O’Kcdl’e's Kd. 43. 

CotamissioiieTS, before whom witnesses shall have 
been c.xamineil on cross interrogatories, to put their 
initials to each of such cross interrogatories. Ord. 
t’li. Irel.27tli Fob. 1710. O’Keefe’s Kd. 55. So, 
before any cr .ss-cxaminatioii takes place, the cross 
interrog.itorics must be first regularly entened with the 
legister, and certified by eoniisel. Ord. (.’lu Irel. 
lOih rtrarcli. 1798. 7./. ‘88. 

Whme witness has demurred to’ intemogafory, as 
li'.iuiing to suhjeet him to a jienalty, and demurrer is 
overiuh'il as too general ; it was oixlcred without 
< and that new eoniinissioiis should issue, plain- 
lilf undertaking by iiilerrogatoiics to make no use of 
aiisxvx r for the purpose of eni’oicing such |)eiiallics. 
.hickson V- I unison, 1 Y. & .l.3ti. Waivkr of Pk- 
\ A i.Ti I " ; I* 11 . I \ A XI . 01- \\ I I N r ss. 

If utter de.fcridanl has put in his examination to the 
iiMi.il interrogatories l»cfo:e tlic master, the plaintiff 
discoxoFS that (IcfendaMt has received sums hot moii- 
fioned in his cAamination, the master is at liberty to 
ri:ccive a new state of facts, and further intciTogatorics 
roiiiulod upon them, without an order of court. Sid- 
tirn \. ror.stn\ 1 S. S. 335. Pn. Examination; 
I’ll. Si x 11; or Fxcjs. 

IntciTogutoiics in supiiort of articles for puri»osc of 
diserediting v.itnessc<, may lelate to jiarticiilar facts 
not in issue ia l!ie eanso, as wi ll as to the credit of 
the witnc.-’H's generally. v. Ou.v/nd/, 1 S. & 

4b7. i’ll. Di-.cni lUTiNO Wii vrssjis. 

Master may, at his discretion, receive further intor- 
ro;a1oiies. /'n/ir v. 7,)i;tbiii, 5 .Vlad. 4<>5. Pii. Uk- 
1 1 HI M r 10 Mas 1 1 n. 

rourt reliisefl, (with ((-sts,) to order interrogatories 
♦o he supiiri'ssi'd, however impertinent, if witnessc^s 
h.ivo answered th. re ; they shnnhl demur : answer- 
ing them xxaivos imnerlinenco. Jejlh-h v. Il7ii//iif/c, 
yPri. tw(i. W xivi ii ; Pii. I Mj'T.ni iM'NCK. 

Practice as to cdiibiting of liirther interrogatories 
hcfoic master, i.unn v. iinck, 3 Mad. 280. 

If jilaintifi'do not lih*. his answer to inlcirogatories, 
an oilier xxill he made on him to show cause why 
they should not be taken pin cunl'essom Lvives v. Mnf- 
g«.7,.’) Pii. 471. 

On a bill foi discovery, and a commission to exa- 
mine foreign witnesses in aid of nn action at law, a 
iiiofioii that the ]ilaintiff might coiniminicate to the 
deleiidanl the interrogatories exhibited by him, was 
lefuseil. /hifbr v./3ii//.i7i;, 2 Swan. 373. Pii, Com- 

IIISSION 10 i:\A.MI\E AllIlOAO. 

InteiTogatniit's To examine parties must be settled 
by the master. Wilhni v. W'iIIuh, 19 Vcs. 593. 

.\fter defendant’s cxaniinalion on interrogatories 
and motion for payment into court on that cxaniina- 
liun, plaintiir pennittiMl to file further interrogatories. 
Ihiti’h V. , id. 11b. 

Interrogatories and depositions not referred for iin- 
peitinencc alone without scand^. While v. Fumllf 
id. 113. Pit. Ill-:] j iiKNcK iou iMPERUNJiNCE ; 

J3 FlMIMllONS. 

He- examination not of course, but at discretion of 
the court on special applicmoii. Order after decree, 
on behalf of a defendant fw’ the examination of ano- 
ther defendant, upon interrogatories, who had been 
examined and rross?ezaminea-, restrained to such of 
the points in the cS.use to which she had been exa- 
mined, as the master should think reasonable. Intcr- 
rugatorilra for examination of a party settled by the 
master. ■* S^urcell v. M* Samara, 17 Vcs,*-434. Pn. 

UF.-tXAMlNATIO\. 
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Objections to interrogatories settled by master for 
impertinence, must be taken liy exceptions, not by 
petition, as an o1>jection to a)>j>oiiitmpnt of receiver. 
Hughes Williams, CVes. 459. l*iu ExcEnroNS 
TO Mast Ell’s IIfpoiit. 

All interrogatory being suppressed as leading, the 
court, on the circumstances of the ease, gave leave to 
exhibit a fresh interrogatory. Meutill v. Paifne, 
3 A list. 023. 

Where parties go before the master upon a lefcr- 
ence, lie must receive intcrrogatoiies from bolii, though 
one of them should not have gone into any pioof in 
the former stage of the cause, ifungh v. Williams, 
3 Bro. C. C. 190. 

Order for- leave to exhibit intcrn'gatorios to falsify 
examination, pr&interesso sno, obtained by motion of 
course. RowUu v. liidltni, 3 Swan. 3013. l*it- Ex- 
amination, Piio iN'iEiiEssi-: SCO ; Pii. jMotiox of 
C ounsE. 

If, so late as at the hearing, an inferrogatoiy ap- 
peared to lie leading, th.* court will reje^rt tli« evidence 
taken upon it. Del res v. Ba^ot, 2 Fowl. 152. 

Interrogatories referred for being import inent and 
leading, and the dcjiositions taken thereon, referied 
also, ilenriques v. Jfeuriqiies, 2 Fowl. 151. 

The words in an intcirogilory, “ in o'-derto bring 
him home to England by Uh n or ii. clu «.. . were 
held to be leading. v. . 2 Fowl. 

154. And by a subsequent order, tlic •h positions 
taken thereon were suppressed, hi. 

Interrogatories referreil to llie inastor, being rcpuiU'tl 
to be leading, on motion to confirm hi.s ropnit, wcio 
with the depositions taken thereon, ordered to be suji- 
pressed, with costs. John y. Protheio, 2 
Gnyium v. Ferron, id. 

New interrogatories may he cxhibite<l for new wit- 
nesses, any time before publication. Lcu is v. 

Dick. 6. 

Court will not allow interrogatories to be exhibited 
as of course. Bivudif v. Child, id. 12B. 

Copy of interrogatories relating to contempt, re- 
fused. Welsh Copper Camp. v. Moore, id. 335. 

Witness cxainiued in chief before lien ring, cannot 
afterwards be exainiiied before master, williout special 
order, and then not on any matters he had been before 
examined to, or wherein interoslcd'; master to settle 
interrogatories. Brmvning v. liarSon, i<l. 503. 

Exceptions do not lie to iiiaster’s certificate of his 
having settled iiilerrog.itorios, Stanuford v. Tudor, 
id. 548. 

An new set of interrogatories allowed » » )« sctilcil 
before a master, the funner being suppn;ssed, as load- 
ing. Sjteuce y. Alien, Free. S. C. Cilb. 

Kq. Rep. 150. 

The plaintiff’s Christian name being mistaken in 
the title of the interrogatories, tiic depositions could 
nut be read, nor would the court permit the title to be 
amended, though most of the witnesses since their ex- 
amination were gone to sea. White v. Tuplor, 
2 Vern. 435. Pn. iNTEnufjoATouiKs, A.-uexhm r. of. 

LII. Intituling Pleadings. 

A petitioo praying that the cumniittcc of a lunatic 
may be ordered. to tr&sfer property vested in the luna- 
tic as a trustee, ought to be entitled' in the lunacy, 
and need not be entitled in the matter of tiic act, 
which authorises the lord chancellor to make the 
order. In re Fowler, 2 Rtiss. 449. Lunacy. 

The title to a petition in bankruptcy is not vitiated 
1^ its being also entitled ** In chancery.” Fxp. Hud- 
son, 2 G . & J . 228. Bankcy.' Pet. 1 ntitu i.i ng . 

No objection to an affidavit, that it was not headed: 
in the matter of the bankruptcy in which it was used, 
if fiom the accompanying circumstances it is manifest 
tliat it Wed judicially used in tlie bankruptcy. Eap. 


Simmonds, 2 G. & J. 44. Bankcy. Affioavus, 
now ivirm.in. 

Petition in iiankruptoy should be entitled in bank- 
ruptcy not ill chancery ; but leave given to amend. 

E. rp. Glanjitid, 1 G. ,1 . 387. Bankcy. IvriTi'Li.Nu 

I^ETITIOV, 

Plea by husbaml and wife, entitliMl as joint and 
several plea, wonl “ si^veral,” mere surplusage, and 
does not vitiate plea. Ftlrh v. Chapman, 2 S. S. 
31. Pi.r. \ ; Seui*n-\i.F. 

Exceptions irri*giil.irly I'nlilleil, ordered to be taken 
off file. Williams y. Dans, 1 S. S. 42(5. Pli. 
Kxri- I'Moxs, AIi.stake, 

Application to remove a soliiator from being, or 
acting as a master exiraorilinary of the court of chaii' 
cci-y', and to striki; liim off the roll of such court, 
though it may be ]iiuperly made, by reason of his 
conduct ill matter of bankruptcy, should not be made 
in tiic bankruptcy, bat shoiihl l>.' addressed to the 
general jurisdiction of the conit. /.'i/>. Lowe, 1 G. 
iN.1.78. Soi It i ron. 

Petition under 33 G. 3. 5t. s. 10. in consequence 

of bankniptey of trustee of fiiendly soeiriv, should, it 
sect IS, he entitled in bankrupt -y inily, anJ imt in iiial- 
* T '/the .society. An 01 . f> Maii. 1)8. Fhiindly 
S tH lI I MS. 

(.’ourt has no jiirisdictirsn in bankiuplcy, to declare 
an infant heir of as.signee a liiistee of batikriipl's es- 
tafi*. ; Ou* petition most be tMititloil iisi-.lcr b ( 1. 4. c. 74. 

F. jp. lur/i, I’lick, 478. S. I*. Ftp. Ilrddam, I Kosc, 
310. liANKl'A . J L IM.S!*iriTON' ; I M A M’ Til CsTFI- . 

Dcniurrer to an amended bill nerd not be intituled 
as a demurrer to original and amended bill, Imt as a 
dcniurrer to the aineudedbill. Sniilk v. Jiifron, 3 Mad. 
428. 

Answer taken off the file when the title omitted the 
words ** to llic bdl ofconipl.iint of.” Fivtt rs y, Thomp- 
son, (.’nop. 249. J’l. An.-;\vlii, Pok.m j Pii. 'Fak- 
ing J*Li-.Ai)isGS 01 r Filf. 

Answer ordered off the file, it purporting to bn an 
answer to the bill of five, coniplainaiits, where there 
worn six. Cope v. Farrp, 1 Mad. 83. Pit. Answeii. 

Order for tuKing a bill of costs, entitled in the* cause 
if obtained by the party to the cause, regular under 
the general jurisdiction ; but a person nut a party in 
the cause, must apjily ci/iiriteumJer llic statute 2(i.2. 
c. 2;>. s. 22. Siioli an irregularity wmild he waived 
by proceeding under the order. Bigtod v. iSignol, 
11 Vcs. 328. Pit. OnuKic mu 'F wai jdn. 


LIII. Issue AMI An loN at Law, and Case sent 

loit OriMON iM' .leoGi-.'i. 

See also Pii. Cnsrs, 10. 

1 . Form oj'. • 

2. When direel ed. 

3. I'sne dei'i.suril rel non. 

4. Frnetiivon grnrralhf, and trial of, and ver- 

dict, jirortrdings nnd oj. See fur- 

ther, J’lf. New Fiiiai.. 

1 . Form of. 

A bill was filed by one cxeeulri.x against her co- 
cxccutiix, charging her with having secretly and im- 
pnqierly possessed herself of part of the testator’s pro- 
perty during his lifetime. The defendant, by her 
an.swer. denied the accusation, and insisted that the 
spuliatioA wa» eamihittcd by tlie ]>lamtiff, but did not 
file, a cross bidi* If an issue is directed to try the fact, 
the i|p^*must be, not merely whether the defendant 
possessed heriSlf of any part of the testator's projieriy 
lu tlie fn0.unor alleged, but also whether the plaintiff 

lA* 2 
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possessed herseJf of any part of it in like manner. | 
Lancaster v. Atliiiisan, 2 Russ. 6*0. Fiiai'I> ; Spoli- 
ation OF ])rf;()S. 

Where partie.s to an nllop'd coiiecrtcd commission 
make aHiduvits to siipporl roininission, which are nut 
W satisfactory as to i.'nahit! tlio court to come to a 
conclusion, and llie court is compc'llecl to direct an 
issue to tiy the concert, the court will direct as to the 
form of the issue, /'.’ip. Cat It 1 G. & J. 326*. 

IVxNKCY. « fl.NCl-.HTM> CoMMISMON. 

Koi'iii of issue not clianged on a motion fur a new 
tiial. ir/iHc V. /./.s/c, 3 Swan. 351. l*ii. Nkw 
Tiiiaj.. 

Jn diicftin^ an issue, the court will not order the 
examination of persons at the trial who. by the niles 
of the court of law, could not be examined without 
order, except sometimes in cases wliere the facts in 
dispute rest only in tlie knuwlcdj^o of the plaintiff 
and defendant. Kajk Dister, Ijiick, 234. 1 *k. On- 

UEit ton Exam, oi- Witnfss. 

On issue directed, liberty for each party to examine 
tlwj other, refused, witlioiif consent. Ilomird v. 
hraitliimile, 1 V'. it 1?. 374. Pii. K\ri>., Exam, of 
Pautii s to Oai’se. 

Amendment in issue, wltliout serving defcMant 
with siibpaMia to answer it. Ilnil v. ('amp, Dick. 
108. Bairshaw v. hatsoii, id. 113- 

Casc for opinion of judges slated in order, and not 
referred to iiiaster to settle. Asliburnhaui v. Ktrkhall, 
Dick. 73. 

Form of issue to try who arc co-heirs. T.e»nrd v. 
Sheffield, Dick. 87. 

kV here a party claims under inariiagc articles and 
settlements made in pursuance thereof, it is not sufH- 
cient to direct an issue to try liie validity of tlic articles 
only, but the issue should he cxt<iiided to try the exe- 
cution of the subsequent Nettiemeuls. l']d»rHorlk v. 
iS'mt/’/, 4 Pro. I*. (*. (>5-l. Kxlc. or JIkkos, 

In an issue diiocted to try whether IM made a c«m- 
tracl for his own u.se, or in trust for II, C, and D, M 
is very properly made a party, and mig^lit not to be a 
witness ; because, as a witness, lie was to answer to 
his own advantage, viz., to lessen the number of his 
partners in a hciiefit'ial contract. Daicson v. Franks 
hjn, 4 Mio. I*. ('. 62t). Pi.. Pajity. 


2. Wlipji directed. 

The defendants to a bill by a k ctor for iitlics of 
hay, set up a modus of twopence fnr each load of hay 
of the weight of one ton, payable at Easter by the 
several occupiers in lieu of tithes of hay grown" from 
Easter in the year prci.cding inclusive j and they, by 
their answer, fuitlier stated tliat the amount of the 
modus payable to the lei'tor under such ciist<im had 
been usually a8j|^.^ncil by a person, on behalf of the 
rector, inspecting the ricks of hay made withii* tlie 
]'.arish in each year, and forming an e.stimalo ef the 
nuinber of loads of one Ion weight i:ontaincd in each 
lick, upon whicli estimate the whole of the annual 
modus payable to the rector was enlciilatcd, but that 
tliis mode of estimating the weight formed no part of 
the custom : it al.sn njipeared that, in a suit instituted 
in the exchequer by the same rector against some oe- 
cupiers for the tillic of bay in the same parish, an 
issue had been directed, jiml lire jury having found 
that twopence for every load of hay of the weight of 
one Um had been iinmcmorially paid to the rector at 
Easter in each year by the several occupiers of lands, 
in lieu of iiip lithfs of hay, the rectorVbill had been 
dismissed with costs, lleki, that thclSilleg^ modus 
was bad in law ; and the account ought to bp directed 
against the defendants, without direc^g as 

to the validity of Die modus. Gimte^sh y. Powell, 
S^;llnss. '.iiO. hltmns. 


An issue directed to try a plaintiff's right, though 
no^ adverse claim is set up, and strong uncontradieted 
evidence i.s produced on his part. Moons v. Ber* 
nules, 1 Russ. 301. Title. 

The court Inis jurisdiction to declare an instrument 
forged, and to order it to be delivered up; it may 
make such a declaration and order, without sending 
the fact of forgery to be tried by a juiy. Where one 
witness swears to the authenticity of the instniinent, 
the court will not make a decree against it without 
directing an issue to try the fact of forgery. Peake, v. 
Jfighfield, 1 Hiiss. 559. ivni-sniCT. ; ISelivkiiy up 
OF I)i:ku.s. 

Where bill is retained for a year, witli liberty to 
bring an action, the pnqier course is^ not to set down 
the causii on the poslea, or as on the equity reserved, 
but t(» set down the cause for further hearing, and 
give the verdict and judgment at law in evidence. 
Il'mgv. Murrell, 1 M'Clel. & Y. 620, 

Where, in a suit for tithes, the question depends 
entirely on tin; const rui.'tiun of ancient documents, tlie 
judge in e(|uity is more com])Cteiit to draw the pro])er 
eonelnsion than a jury ; and in such case, an issue 
will not be diii'cted. Fishery. I.d. Craves, 1 M*Clel. 
ik. V.362. 1'i'iifKs. 

Where a case depends on inferenro to be rlrawTi 
from eomp:v‘ison of conflicting testimony, the court is 
not 111 the habit of drawing such inference without 
reference to jury ; whore, therefore, the situation and 
cliaracUtr of plaintiff in suit for tithes, as vicar, were 
equivocal, court directed an issue. Stokes v. Ed- 
meades, 1 JVrCIcl. & 43(). 

Where, on bill for account of profits of voyage 
against captain of ICast J ndia ship, the cxiicutors of 
captain alleged the consideration to be that of pro- 
curing him the command of the ship, a case was .sent 
to law as to the consideration, and question, as to 
agreement being against public policy, reserved. 
Monep V. Mnrieoil, 2 S. & S. 301. Public Po- 
lACY ; ('o\so\. 

Seiiiblc, ail issue to try money payment set up as a 
farm modus, may be granted on the parol evidence of 
a .single w'itnoss, iincorroboratcd by other evidence; 
but his testimony mubt be positive and distinct, and 
should apply every thing necessary to be proveil 
iM'forc the jury, in order to establish the fact intended 
to be tricil : if it be insufficient or unsatisfactory in 
any of those respects, the court will not grant an 
issue, but will proceed to decree an account of the 
tithes. Wollep v. Broinihill, 13 J*rice, 500. S. C. 

I i\l*Clcl. 317. jAIodus. 

Judges in equity are not bound by opinion of courts 
of law on cases sent there. Muxicell v. ira/vi, 

II Price, 18. 

IsMie is not to bo directed, uuli'ss there is reason- 
able doubt of tlu! fact, and when it depends on evi- 
dence on evidence mon: properly triable by a jury. 
Short v. J.ee, 2 J. Ik W. 464. 

It is no ground for application to court of equity, to 
restrain phiiiitifl* in suit for tithes in equity from pro- 
ceeding III actions brought by him against parishnm- 
I Cl'S, nut parties to that suit, for not stilting out their 
titlics, that cfiuity has dcirrecd issue to try the validity 
of (parochial) iiroduses, laid in answers as covering 
the articles in respect of tithes of which actions are 
commenced ; nor will fact of such parishioners having 
CO rered into bond to pay.oDsts of all suits, &c., re- 
lating to such tithes, enti^' them to relief. Taplor 
V. Cook, 9 Price, 207. Injuxc. to stav Procs. at 
i Law ; Maintf.nan'ce of Suit. 

I Courts of equity are not bound to adopt the opinion 
! of the courts of law to which a case is sent for advice. 
Lausdowne v. Lansdawne, 2 Bhgh, 60. Jurisdic. 

Issue will not 1^ directed to be tried in exchequer, 

I unless for some special reason, and on a motion made 
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or that purpose. Antrobus v. F. I. Comp, 5 ]\Iad. 3. 

)'2xCIJf.QU£n. 

Courts of law will not answer speculative question ; 
and therefore a case must state conveyances, &c., that 
may raise the question. A case stmt for the opinion 
of a court of law must l)e signed by counsel on each 
side ; and if eitlier side lefusc to sign, they are under- 
stood to waive the benefit of it. Ffiss v. ColUns, 

I Jac. & W. 426. Sion, of Counsm.. 

Case sent to law, “ Whether the purchaser of lot 2 
would, by the conveyance of the vendor alone, with- 
out the concurrence of the lessee, acquire tiic same 
rights and remedies against the lesst?c, in respect of 
the apportioned rent of 40/. therein to be reserved to 
him, as he would aciiuirc in case no rent nrere men- 
tioned in such cbnveyanec from vendor, and tlic an- 
nual rent of ^01. were legally apportioned by a jury 
for that part of the reversion comprised in lot 2.'* 
S. (\ 4 Mad. 229. V'exd. it Puiicif. ; 'rirtK. 

Upon a petition to stay a certificate, imputing con- 
duct to the bankrupt which, if proved, would ninourit 
to felony, the court will nut diie(;t an issue to try the 
fact of conformity. Exp. Scott, \luc\i, 27 ft. IIankcy. 

rJiTlTlON TO STAY CkIITIFJCATE ; Fl.EONY ON IV\NK- 

RUFT Laws. 

To a bill for tithes, even by o lay in prop- ia* i, pre- 
scription in 7wn decimnndo, or \ '•‘siiniptu mere 

retainer, without colour of title, is no defence, and 
will not be sent to law. IWncy v. Jlaircy, 17 V'es. 
119. Tithes. 

Where tithe of corn has never been paid in parish 
within memoiy, and a contributory payment exempt- 
ing the whole parish is paid by certain, tboiigh not 
all, of the owners and occupiers of estates, the ques- 
tion whether it is a farm or district modus, must go 
to an issue* Ve Whelpdale v. Milburn, 5 Price, 485. 
jMudos. 

Where an adverse title to tithes is set up and esta- 
blished against a demand by rector who oflers no evi- 
dence to impeach title, he is not entitled to an issue. 

II ilmot V. Itellahy. 6 Price, 365. Ki rron ; Tithes. 

A modus being clearly invalid as laid, the (question 

of law is decided without directing an issue on the 
question of fact. Blackburn v. Jepson. 3 Swan. 132, 
j\loj)us. 

Iliil by devisees, praying a conveyance ujmn the 
ground of an alleged eipiitablc title in the testator, 
originating in an agiceincnt, which was denied by the 
answer, but sup])ortcd by evidence of ownership, as 
the receipt of rents and profits, &e. Issm^ diieeleil to 
try whether the testator was, at liis tleatli, iHmclicially 
entitled. Burkett v. Uumlall. 3 jMcr. 466. Devi- 
sees: Title. 

Modus of payable on Kastcr iNIonday by all 
the occupiers of land in the township, or some or one 
on liehalf of all, in lieu of tithe of grass growing 
w'ithin the townsiiip, whether the same he mown or 
made into hay, or eaten by barren and unprofitable 
cattle, covering the tithe of agistment, if there be evi- 
dence given of its having been paid, and fur titlic of 
agistment, will be sent to an issue. Williauimn v. 
Ltl, Lonsdale, 5 Price, 25. iMoijus. 

Hector is entitled, as a matter of right, to issue at 
law as to tithes where he sues alone. Willuims v. 
Price, 4 Price, 166. Tithes. 

Issue will not be granted to try part of a custom. 
Leallies v. Kewitt, 4 Price* 370. Custom. 

Issue directed to try wl»theT F JVl was living at the 
death of his father, the testator ; tlic father and son 
having been shipwrecked together on their voyage 
from India, and all on board having perished. Ma- 
son V. Mason, 1 Mer. 308. 

In an issue, and in an action directed by the court, 
the practice varies. In the first* the motion for a new 
trial must be made to the court directing it; in the 
second* to that in which it is tried. Nor ts this rule 


afTected by any special provisions by wlii< h tlm di- 
rection of the action is accompunied, C\n>f./b’S v. 
Stein, 2 Rose, 178. Pn. Issue at ^aw ; Pa. \ew 
Trial. 

Though the court will not restrain an action of 
trespass by a party through whose estate a canal is 
cutting, for deviating from the line,^ because he has 
laid by, and lesteil iijioii his legal rights ; yet, if he 
files a hill to restrain their e.eviating, ami then moves 
to commit thorn, the court will not do so, without, a 
trial by jury in a disputed case, and directing an issue 
at law, dgiip V. Ilc^vnEs ('nnal Ctwip,. (’oopor, 77. 
1*11. IxjrNc.'ii) stayTiiksi'ass, in nature of Waste 
lUnFFARAni.F. 

Wlien the court of chancery directs an action to be 
tried at law. thoiigli it is witii spi'cial directions* as 
that tlie bankrnpUw of the defendant shall not be 
pleaded in bar, and that the parties shall be exa- 
iriinctl on o;ith, the application for a new trial must 
be to the court of law ; but it is otherwise with an 
issue. E.:ip. Kcnsinrrton, Coop. 96. Pn. Issue at 
Law ; Pii. New Trial. 

IV here a party has failed to prove the terms of the 
"gic-yment he udies on, C(|uity will not assist him by 
directing an issue to ascertain the teims: if lie be 
piaintifr, it is incumbent on him to state in his bill 
the agreement of which he calls on court to decree 
the ])erfomiancc, and to prove the agreement as 
stated. Savage v. Carroll, 2 Dali ik D. 451. AfiiiKE- 

AIENT- 

liill had been filed under slat. 37 lien. 8. c. 12. to 
recover 2.s. ihl. in the pound for titlin';, and an issue 
was refused, under tnese circumstances; 1st, mis- 
pleading ; the ilcfendants not stating customary pay- 
ments by their answer, but adopting mr. Innts pay- 
ments, disclosed by the answer to their cross bill, 
instead of moving for leave to file a supplemental an- 
swer : 2d, the improl lability of establishing thoso 
payments, after two unsuccessful trials at liar in 
another cause. Warden, 6;c., of Si. Eaurs v. Kellie, 
2V.kD. 1. 

Issue, whether an instrument was obtnincil by 
fraud, &c., not directed on motion after answer; 
as where the decree dcqxmds upon a simple fact, viz., 
legiliniacy or competence, according to the present 
practice, to refer a title on motion. Eollagar v. 
Clark. 18 Vcs. 481. I*u. Mcition. 

Dill by heir, suggesting a secret voiil linst for cha- 
rity in residuary devise, but without i-viilence of a 
trust expressed, or of an engagement expressed or 
tacit, preventing it, dismissed with costs, iinlf.*ss the 
heir woiiM take an issue, to which he is entitled. 
Paine V. Hall. 18 Vcs. 475. Heir atJ.aw; Will; 
KuaI'I). 

The (question as to agent’s authority deiiicil by tlic 
answer, and by his deposition, stating his declaration 
to the contrary at the time of i^xecution, to^ bo deter- 
mined liy an issue. The evidence of a witness im- 
(icaching the iiistiuinent he has attested, as •. 'vitness 
to a will denying the sanity of the devisor, ^cc., 
licing atlrnissihlc, hut to bo received with the most 
anxious jealousy. Ifmrunl v. Braithirnite, 1 V. & 
11. 202. PiciN. iic Agent; Pii. Kvii). 

Defendant not entitled to an issue, or inquiry to 
establish a case relied on by his answer, but omitted 
in proof. Saoagc v. Carroll, 1 Dali ^ 13. 648. Pu. 
Party DE>ENiiANr. • 

Court will not direct an issue to try composition 
real, where defendant, by his answer, only alleged a 
modus. Betmelt v. Neale, Wightw. 324. Pi.. An- 
swer. _ 

Rector entitled to issue where defendant 

sets u{^.a ^qt of a portion, and constant non-pay- 
ment of tithM**which defence is not impeached by 
plaintiff. Bolccr v. Boker, Wightw. 397. Tithes. 
j Issu^ directed to try iq^us of 12(/. an acre ; when 
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of tithe hay, laoduscs of Is'. 6(L and 2s. 6d. per acre 
for titlie hay, h<J«I rank. Ueaton v. Cooke, Wiffhtw. 
281. T iTiirs 

AVherc llicro is coiilr.idit’toiy evidence, raising a 
doubt in rhe mind of lin- ‘ oiirt, then a reference or 
issue will be piariletl ; aliler, wburc no evidence 
whalovcr. Siinurr v. Cin'rollt 1 liall fc I). 

When; conli:idi( l«):y evidence, raising a doubt, or 
witnesses .in- disfi'-ditcil after case proved, an issue 
or inr|ijii-v is din;<'t»-d ; but not where a party fails to 
establish his ciu-.*.’. Id. ih. 

I*lainli/T withdrawiiu issue, pays costs. Ilrfuiklnml 
V. (iohlinff, Wi'^htw. 100. I*ji. (hjsTsj. 

Issue directed on modus for certain lands, amount- 
ing to Is. per acre for all tithes, notwitlistaiuling ap- 
parent rankness. (yCotnior v. Cook, (i Vcs. ()65. 
See S. (1. 8 Ves. 535. Mours. 

iVo instance of an issue upon the question between 
e.xecii or and next of kin as to the residue. Wulion v. 

I t Ves. .323. Kxrt.i nm ; \i xiokKin-; 

11 

Wlicre cdiancellor was dissatisfied with opinion of 
coiiit of law on a ease sent for their opinion, it was 
sent back to another court, there being but one^case 
of sending it back to same court to be reviewed. YVc/it 
V. Iffinuiiirr, 10 Ves. dj»5. 

A bill filed, in 1757, by II, pretending to be a tle- 
visee, charging that 15, tin- only son of t<;stat<ii-, was 
illegitiniato, and making M a parly, (who. in eas!) of 
Jl’s illegitimacy, was lieir at law to tcst-itor) : issue 
of tlei'isauit vet non directed ; II and !• proceed to the 
trial of that issue, .iNr taking no pait in it: the issue 
found in tlie negative, and bill disiuis-cd iii 1770. 
On a bill filed, in 1776, by II lor the ]K»S'!es>!oii and 
title deeds, he has an cijuity .igainsl 11 's ever insisting 
on the will, or tin; illegitimacy, and also against iM’s 
iiisistiug on the illegilimacy, after having deeliiiod U> 
0 (>ntc.st it on the i:,sihi. Iloitd v. Ilojihhis, 1 .s< ho. 6c 

L. no. 

KxiM.’uior liav-.ng nrnln a niiscjui.-cprnni of a will, 
at the trial of an issue, U()on a debt, i.-ritered into an 
improper compromise with the creiJitor, ex pi essly sub- 
ject to the approbation of the court, was permitted to 
try flic issue, payin-g the c(ists. /.cg/i v. i/nZ/mu/;/, 
8 Ves. 213. liXou ; iMiviam. 

The court »'f K. r». r*:fus(:d lo answer a case from 
the Jiolls, s1.a!cd as a trust. v. I^ursous, 

5 Ves. 578. 

Upon a quesiiou .as lo the amount of a legacy, from 
a doubt as to a figiiic, :iii i.isuo was <breete(l insteail of 
a reference to the inasler. ?^^^ru^an v. il/orn //, 4 Ves. 
7()9. V/ii.i,, C. ni. 

Where a title lo tithes in a l iyni.in is cleaily made 
out, though not sujijuirted by p!>.sscssion, the court will 
decree an account, without an issue. I.u^oii v. .S// ii/£, 
2 A list. G02. Account : Timi-.s. 

riaiiitin* prayed a discovny, injunction and ilclivery 
of a hill of exchange iq)Oii the answers and evidence, 
the right being clear, the coin I refused an oppoiiuuiiy 
*»f trying it at law, and tlecrei-d an iiiiniedialc deliveiy. 

V. Milner, 2 Ves. 483. Dluvi uv i c 

Dkeos; Tiii.t;. 

■J'he court refused to dirc<-t an issue on motion by 
consent, yinon, 2 Anst. 48(>. Hut sec Att, (iat, v. 
J nue, id. 589. 

Wlu'u a bill for an a^rtnmt of tivhes against one 
who had a lease of his own and the cdicr tithes in the 
parish, and the whole (picstion in the r:iu.<e turns upon 
the y.iliditv of the lease, anil of the notice given lo de- 
termine it ; tliis coiiii. ivill not proceed till those points 
are settled at law. Jlmirher w, ilWgrin ^2 Ansf. 404. 
Li-.ask ; ’J'lTi.r.. 

I’jcctnuml lo try a title under nn order of the erpiify 
side of the l'A(‘he(|ucr, ought lo he luoughl in the Ex- 
chequer. Kin^sfmrpugh v. Orpcn, 1 Hidgw'..!^, & S. 
303. IvT! crMi.N|i^ 

( 


Issue directed to tiy whether there was donatio mnr» 
I tis eausA, as it did not appear to have been in U'.c last 
i1lncs.s. lUount v. Burrow, 1 V'’es. .T. 546. 4Jiro. 
C. C. 71. OOXATIO MOIITIS CAUSA. 

Issue ordered to discover a witness's interest. Stokes 
M*l\ernit, 3 Hro. (’. (b 228, Witness, Comp» 

TKN CY oj--. 

A bond for performance of covenants to build a 
biidgc, and the sum agreed for actu.illy paid, an in- 
injunction granted to restrain an action on the bond, 
and an issue quantum damuificulns ordered, the suii 
incutinncd in the bond being a penalty. Kirin^ton v. 
Amu'sleif, *2 Hro. (5. C. 3-11. Hono} Injunction 
AiiMN'sr I* HOCK cm VO at Law^. 

Hill for rent of a mine retained fur a year, to suffer 
plaintiff to try an issue as to the quantity of coal, which 
by the custom of the country constituted a stack, the 
reservation lK;ing one shilling per stack. Geast v. Bar- 
ker, id. 61. Ibt. Ultaisinc. Ihi.i.. 

Where the penalty of a bond is only to secure the 
enjoyment of a collateral uhject, equity will grant an 
injiinetion against a suit for the recovery, and an issiio 
qmtulnm damuificulns to try the real damage. Slotnan 
V. Waller, 1 J>ro. ( 1. ( '. 418. Injon. : lioNo. 

Under what circLiuistaiices a new trial of an issue 
directed to try vicar’s right to tithes, ought to be re- 
fiis'*d. Jirou'ulow V. Dfiie, 7 lira. I*. C. 83. New 

'I’ll I A!.. 

'riu;re biiing but one witness against an answer, 
court direeteil an issue. Beuihij v. Mathew, Dick* 
550. 

Where modus is set up, but not proved by clear le- 
gal evidence, rourt of equity ought not in first instance 
to decree nn account, but should direct an issue to try 
its validity. H hilvitead v. Tniv< 7 liro. H. C. 49* 
Alom.'s ; Ai count. 

/Viler a sentence in the ecedesiastical court, dctcr- 
miiiiiig the question of who are the next of kin of an 
iiitostute. and gi anting letters of administration to the 
pi.*rson found lo be. siicli next of kin ; the court of 
chancery is precluded from directing an issue to try 
that (pie.stioii. Jioindiier V. Tnnior, 4 Hro. P.C. 708. 

Sl..\TJbXCE OV Eccri SIASTICAL CoUUT ; .luilfSl)lC» 
•flOV. 

Courts of otpiity have for many years past adopted a 
pnic.ticc whi(-li has been extremely beneficial to the 
suitors ; for where lhi;y sec the dispute between the 
])-ii-tics is a meii; question at law. and must be ulti- 
mately determined there, instead of putting the parties 
to a difliiso examination of witnesses in equity, they 
have, by interlocutory orders, either directed an issue, 
or given the party lilicrty to bring an action witbiii a 
limited time, and reserved the consideration of all fur- 
ther diiections till after the venliet. And after u ver- 
dict has been found, it lias been the uniform practice 
of the court, for the parly in whose favour the verdict 
has b{>en obtaiiu'ij to set down the cause for the further 
directions reserved by such interlocutory order. EL 
Com/'ret v. ^Smith, 4 lira. I*. Cb 700. 

Wliorover the question of right in a suit commenced 
in a court of equity is a mere legal question, the court 
docs right in sending it lo law to be tried, upon a pro- 
per issue, even though the whole of tlic evidence is 
written cvidt.-ncc, and the (|Ucstion de^nds ujMn the 
<-onstriiction of that evidence. CoLlhu v. Sawrey, 
4 Jill.. W C. 692. Tn i.F. 

Issue lo try if plaiutifl or defendant was heir at law. 
Xeu'lon V. Newton, Dick. 443- 

Where bill is filed by prolestant discoverer, to have 
the benefit of the lease granted to a papist, onground 
of rent resei-ved being of less than iwo-thirds the year- 
ly value, tiie fact ought to he tried by jury upon issue. 
Kealey v. Dawes, 6 lira. P.C. 460. Papist j Lease. 

in taking an account before the master, one of the 
parties is barged with 40001. as the value of a note 
which he had wilfully destroyed. The master by bii 
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report allows this charge, and upon an exception l>c- 
ing taking taken to the report fur so doing, the court 
first allowed, and afterwards overruled ilie cxce|)tioii. 
Jhil upon an ap)XRil, an issue was dirtrleJ to tiy thr- 
fart of s|M)Iiation, anil what danuigo was siistaini‘d 
thereby. iWcelt v. funw/m.', 4 Uro. J*. C. 079. Spo- 

1 lATlON. 

Courts of equity should send iiiattcrs of lact to lie 
tried by a jury. Darh v. 1 Uidyw. 1*. 9. 

On the hearing of an in formal ion biouj^hl for 1 lie 
recovery of certain mine duties, the cotiit of l•.llalleely 
proposed to the altoincy-general an issue to try whe- 
ther the crown, or its lessee, was by custom entitled to 
those duties ; but the issue being tefused, tlie infor- 
mation was dismissed. On an appeal, the decree was 
reversed ; and pro]M?r issut^s lo try the custom were di- 
rected. AttmOen.w, WnlL^ 4 llro. 1*. C. 0'l)5. (U;s- 

'JOM. 

Issue at law directed l»\ consent lo try right of stop- 
ping up or oiistrueling lights ; ami view lo ki ii.id of 
premises, &c. Alt, (ien.\. lit'iiihnm, Dick. 1*77. 

J'urchaser of an eijuilablc title to a rent ehaigc. 
claiming against some purchasers of llm land, for a 
valuable cunsideiatinn, wiihont notice, nlu^l tiy his 
title at law, In the name of liis vendors, ll'nitfirhl v. 
h'unsset, 1 Yes. 397. \ ^^n. iN I'linii.; 'riri.i-. 

Where, in an agieenient for a le.e-'. i' e ’ "ti'Mihir 
rent, commencement, ami dv..alini cl • caM* aic 
uncertain, or dejiend ii|>oit tl.-. ppn.hati.ni >>1 a tiiinl 
|)erson, aeonil of equity >v''U diiccL proper issuer to 
asi^ertain these seveial facls, licfore any specilie per- 
formance of the contriK’t is iler'iccd, 1‘liinkH v, /-c/. 

1 Ibo. I*. ('. Ar.m. mii.nt ion 

l.PASK ; Si'ie. I’l nr. 

After bankrupt has snro'ndeo'd and acquiesced a 
year ami a half since the taking enl the eommission, 
.in issue at law will not he dire.i loil to try tin* hank- 
rnptcy. h'.ip, An//, 1 i\lk. 10*2. Il.\\kr\. Si ei ii- 

.'■Loivo Co'.niissmv ; Acwi.'ii m'em k. 

As to when issue at law will he dircclcil. rn//c;-- 
>i»// V. Taslif 9 Mod. 397. 

Hill for tithe of conies hy eiisloiii, (o pay every 
lentil coney, or the value, of it. IJenanl.inl by his an- 
swer denied the cu.^loiii, whereupon the eouil di- 
ii'ctoil an issue to tiv it. linnihill r. ll-'al. Maid. 
Mill, 'ririiis, A! on IS. 

Where a parishioner insislevl e.n a imuliis, and il 
a|)peared that the parishiom is had nsu.diy paid dili’e- 
renlly, the allrged imulus will k; disn-g.iidcd, and In- 
will be decreed to .ai'coiint fortlie tillie in kind ; and* 
where the matter is plain, the coiirl w'M m t dio el :l-i* 
uumIus to be tried at law. (7i/o-//iia v. I'- r a, Colies. 
20(i. 'riTiii-s, Aluiii's. 

'Hie court will diiectan issue to try a modus, ihoiigli 
not proved exactly a.^ laid in the bill. I.aithes v. Chris- 
Jlunb. .*3 10. Tmii-.s, iMones. 

ilcir at law of .f, wlio was the last of three lives 
named in grunt of copyhold, brouglit i;iJl against luid 
of manor to he admitted lo estate lor his own life, ami 
the lives of two other persons whom he should iioini- 
iiatc, alleging the custom of manor to he so. Defendant 
ileiiieii the custom hy answer, and insisted he was not 
bound to icnew. Issue was directed as to the obliga- 
tion to renew, but on appeal, oidcr w:i.s leversud. Hill 
dismissed. l)k, cj i 'nufum lloi ton, 2 llro. I'. (\ 
234. Coi'viioi.n, AnairiT.^sn-: to; C’ijsio.n. 

Issue directed to tiy and settle boundaries of two 
manors by special juiy* and lo have a view. f.e- 
IhinUUerw, IA» (luMemiutc, Dick. 46. . 

^ agreed to sell a wood u{K)Ii bis estate to W, and to 
ppve him a certain lime for cutting and carrying il 
away. The purchaser being interiupleil by |Mn-sons 
who. pretended a title to the estate after the death of 
.T, who they insisted was onHy tenant for life, and 
therefore, had no power lo sell, brought his bill for a 
perfonndiicc of tliis agreement. The couM, upon the 


hearing, were of opinion, that this was only a colour- 
able agreement, set up in order to tiy the defendant’s 
title in' equity, which was properly triable at law, and 
tli(;ii!fore di.sinl.-'scti the bill with costs. 1 bit on an ap- 
peal, llie decree was reirrsed, and iiii issue diieeted lt» 
try the title. Stonrw I'l. Antrlc.^nat 1 Dro. H.t'. 213. 
Titi 1 . 

Dll a bill by the Jonl of a manor, praying a eom- 
niissioii lo asci-rtain the bonndaiics ol a oopybold es- 
slate, an isaie was diiceled lo iiy what copyhold 
lamls woiu in llie possession of the di’lcmlaiit. Jlut 
on an appeal, this deciee was a'ieis<*d, and a coin- 
inissioii of ini|uiry din^eted, with a previous iiisfiection 
of all deeds, Aic. /huisv. /h/WiiT, 4 T>ro. 1*. C. 660. 

Ibu MiAltll s. 

If morli;agre fraudulently anledate mortgage for 
piirposii of overre.ieliiiig in.iriiage settlement ; mort- 
gage IS vomI, but fuel niiisl Ite lirsl Irieil at law. Os- 
! ont v. /.I’ff, !l .Mod. 97. I' l: ven ; Mowi*: ACir. 

An issue to tiy whi-lher .i paiticnlar m inor was iii- 
taileil hy a pailieul.ir dred is not prpper, lieing rather 
a point of law Ilian a matter ol’ I'.icl, iir at least so 
eoinplieated as not to hr lit for tlu- iiiijuiry ol a jniy. 
/.«/. liltinru V. Million^ 1 Ibii. P. I', lil. 

!snb*.eqiiont moilgagei* praxs U'diniptloii of lii.-t 
in. ilg.«ge, iqii.ii pavmeiil <‘f wlial was ilne, ami peinl- 
i.igsiiil, lii^t inoilga-;ce.-els lip anothei ini)ili;age prior 
lo all. ksin* iHieeteii a-; lo its v.ilidilv , and aeeoiiiit 
of in«>iie\ paid, v\e. lAoiscv. hbo', 9 Mod. .ill* .‘Vc- 
enCNT :. Moini. vt.K. 

A parson sued for 2.s. 9i/. pe.r pound lor lilhes of 
houses in liomlon, under the sliilun* 37 I b n. 11. Hut 
ail issue was diieeled to try, wlielliei le^.s llian that 
Slim had ever lieon paid ; allliongh llieie was no pioot 
ol anv rcunlai modus. lU’iint l v. i it jijuiyn, 4 l»ro. 
IM’.'o.'iO. Tunis. 

Where rcfeieme is lo judges, eii a lai-e sl.iti jl, no 
writ ol error will lie on llieir jml '.moiil. I'uL il ihcy 
eeilify Ihcir reasoMS, ihoeomt iiiav le ii.tisidei of it. 
M'ln-c v. fi’mij, 9 Mod. Pit. U itir «m l■;l:l:ol{. 

I’l tin; case of a eli.nily, the inovt e\priliflrais and 
lea.sl expensive niel!i-*d.^ .dioiild lie ailopti-d ; and 
where no lo.ilerial laet U dispul' il, nor any p«*inl of 
law aii>es, bul wli.il a 1 * 01111 . ol e.qnily nniy deli-riniiie 
ii]H>n, such eoiiiT oiiglil to deti-rmine fin. illy williout 
iiiic<‘lin-g an is-aie. />/». liorht'stri' .lii.lnn. 4 liro. 
P. { I••!3. ( 'll Mil 1 V. 

No on',hl to la* diiccled lo try a mailer not 
fully ji'il in i.'.sur in the caii..'C, and tlieii-foo* vvluae ;i 
hiirwas hliMl lo lakeailvanlagij ofa foilelhiie hy inar- 
i>ing willnmt romeiit, and an I’isni: w.is I'.inelial to 
irv whether die parly was a papist or not at the, lime 
of the inaiiiagi: ; ll'ie older was I'rv'crsed, and the 
plaliiliir left at lil>erly lo aineml Ins hill hy pulting in 
issue in llie eiiii'C, llie iiialler iMlcin eil to ho tried by 
the said issue. CUkiu v. //»//, id. 949. 

Wbelher a jiarly has bioken any of his eovcnanls 
or not, is a inallor propi-ily triable at law ; as the da- 
iiia«>i:s (snppOMiig a hieaeh), eaimol lie. settled willi- 
oiit”such trial. N/.#(/i>/4 v, Cilii of Comhu, id. (Wf). 
(’nVi-.N.WT, P>IM \ru Ol. , 1 . 

In a suit fur tilhe hay, I he defemlanis, by their an- 
swer, only s^ct uj» sever.il inoduses by the name ol straw 
tithes; ail issm* in tins ease 1 )io|k*i lo try whether the 
modusc;.s insisted on hy the ili:lemlants, in their an- 
swers, have been lime nut of mind paid and payable 
for and in lieu of tithe hay in kind, llaniii^lon v. 
Horton, id. 924. Aloinis. 

A gives three bonds to P» for .WO/, each, payable at 
dillcicnt times. The two liisl are paid, but upon the 
parties settling an account rrdative to other mill tors, 
the third bdnd is dclivcrcil up by mistake, instead of a 
pai-ticular voucher, belonging to lliat aecouiit. J’quily 
will iclievc against this mistake, by directing an issue 
to tiy wlicther tUcic were two bonds or three, ami 
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wh^thefthc last bond was paiil or not. Vankor m v. 
Gfesgti.6, 4 Bro. I*. C. t)22. ^Fisiarf. 

Issue at law dirijf toil ujion a reh<»ring of exceptions 
talc^n to a decree made Fjy commissioners of charitable 
uses, after that decree had hwjn twice confirmed. Cor- 
jim Chris. College, (hoji. v. VarUh of Xamiltm, 2 Vem. 
507. COMMISSIONJ US OF ClIAHITAULK UsES. 

An issue at law was dircc-ted in a matter where the 
pbinliffhad a proper action at jaw, and was under no 
impediment in respect of briiiginjj such action. Gi/* 
bert V. I'lmerloUf id. 503. 

Lord inclosed part of the common, insisting it was 
an improvement witiiin the statute of Merton, and 
that lie had left sufficient common for the tenants. 
'I’hey throw open the inclosiirc by force, (hmrt grant- 
ed an injunction, and at hearing, directed issues whe- 
ther the defendant had a right of common, and whe- 
ther sufficient common left. Arthitif^lon v. FaukeSt 
id. 356. 1 nct.osuiie of Common; Injunction. 

Jlquity can determine us to fraud in deeds, without 
issue at law. TK/utev.Hnsisy, I*ree. Chan. 14. .Tu- 
jMsiucuoN ; FnAun. 

Settlement being alleged to be made in pursuance 
of a marriage agreement, a trial was directed, lo*try 
what w'us the marriage agreement, but ordered the 
seltlement should not lie given in evidence. On a 
hill of review, the Inst part of the order reversed. 
Benchiuall v. lieachinall, 1 Verii. 246. l*ii. Lvi- 
bENCE. 

Bill by the issue in fail, to discover a settlement ; 
the defendants plead that the plaiutilfs arc bastards. 
A trial at law was directed upon that point, and that 
the defendants pay the plaintillTit)/. to carry it on, hut 
the money not being paid, nor the trial hall, the plea 
was overruled. DevereHv v. Dererenx, llep. T. 
Finch. 324. 

An issue to try a custom of a manor was refused, 
where the court thought the evidence in siip))ort of the 
custom insufficient tu iuilueiice a jury. Chinnherlayn 
V. Stpnonth, Bam. 1)8. 

Where at the hearing of a cause, a matter not in 
issue appears to the court to go to tlie very right ; the 
court will sometimes order an issue. Batch v. Tucker, 
2 C. C. 40. 


3. Dei isaiit vel wm. 

An heir at law contesting his ancestor's will, in a 
suit to establish it in c((uity, is not entitled to an issue 
tlerisaril rel non to try tlie validity of it in a court of 
law in all cases, and at any distance of lime ; but he 
is not precluded from the exercise of that usual right, 
except by case of such aciiuiescencc as would bar his 
possessory rights at law (viz. twenty years) or would i 
put the adverse parties in a much worse situation than 
tliey would have been in, had he disputed the will 
originally. Tucker v, Singer, 1 M*Clcl. 424. S.C. 
13 Price, 119. 

Heir at law is usually entitled to an issue derisavit 
ret non, and is not liable to pay costs, notwithstanding 
the issue is found against him and will established. 
J(i, 425. Costs. 

In what cases an heir at law is refused his costs, in 
an issue devisuvit vel non. Id. 439. 446. Pa. 
Costs. 

Heir at law is in cases of trills entitled to issue de- 
risarit rel non, but if counsel for infant heir feels 
clear, from evidence, that there is no ground to im- 
peach the will, he is well justified in declining to ask 
an issue. 1 v. Levii, 3 Mad. 245. 

On the trial of an issue r/evuavtt non, all the 
subscribing witnesses must be examined^ except in 
cases of necessity, as death, insanity, or absence 
abroad, or the heir waves his right, and the Qile is 


not merely technical. Bootle v. Blundell, 19 Ves. 
494. 500. S. C. Coop. 136. Pn. Evin. 

An issue directed to try the validity of a will several 
years after testator’s death, as a will cannot be esta- 
blished against the heir in equity by a decree, without 
an issue or ejectment, if he require it, and a person 
claiming under the will has a right to have its validity 
established. Btake v. Foster, 2 Ball & B. 387. 

Heir at law defendant desiring an issue upon a will, 
in which he failed, entitled to his costs in ^uity ; no 
costs oil either side as to the issue ; ordered to pay costs 
of a groundless motion for a new trial. White v. 
Witson, 13 Ves. 87. Costs. 

Will is never set aside without issue 
non. Femberton v. Vemherton, 11 Ves. 53. 

l^pon bill for specific performance of contract 
overreached by commission of lunacy, the plaintiff 
not having traversed the inquisition, an issue was di- 
rected, wlictlicr the defendant was lunatic at the exe- 
cution ; if so, whether he had lucid intervals, and 
whether the conlraitt was executed during a lucid in- 
terval ; the ditficultics in executing the contract which 
was fur sale of estate vested in lunatic, viz. that the 
price was to lie fixed by persons to be nominated, not 
appearing strong enough to preclude the previous in- 
quiry with a view to ]>erformance, the plaintiff being 
willing to take the title. JIull v. 1-Fanien, 9 Ves. 
605. Lunacy; Si'Ec-iric Performance. 

Heir at law is not entitled to issue at law, if con- 
stnictiou of will is clear. Muddte v. Fry, 6 Mad. 
270. 

If an ailult heir at law refuse an issue on the hear- 
ing of a cause, the court will cslablish the will against 
him, thougli he docs not admit it. .lackson v. Barry, 

2 Cox, 225. 

Bill by an heir at law, for an issue to try the va- 
lidity of a will maile in England, tlismisscd, partly on 
the ground of his acquiescence, both in the eccle- 
siastical court, and upon a bill to perpetuate testi- 
mony, but principally because the lauds lay in Penn- 
sylvania. Tike V. Home, 2 Eden, 182. 8. C. 

Ainb, 428. .1 t ins diction. 

Will establishcil against heir at law’s bill ; he pays 
costs at law and equity, but on bill by devisee, no 
costs on either side. Joh nson and Gardiner, et e contra, 
Dick. 313. Same point, Gough v. Botevil, Dick. 
396. 

I Issue diiectcd to try whether an agreement to carry 
I on an illegal game, and a contribution for that purpose 
.hud been made or not. Nash v. Ash, I Eden, 378. 

1 Illegal Transactions. 

Crusts given to heir at law, where he brings bill to 
dispute will nr bill against him to establish it. Plinke» 
home. V. Feast, Dick. 153. 

Otherwise if heir at law infant. Jd. ih. 

On que.stion of validity of devise, issue at law must 
determine it. Dawsmi v. Chafer, 9 Mod. 90* De- 
vise. 

Heir at law disputing will, though on trial, there 
were shown no ground for disputing it ; yet held, be 
was entitled to his costs at law and equity. Crew v. 
JolUf, Prec. Chan. 93. Pit. Cosie. 

4. Practice on, generally, and trial of, and verdict, 
proceedings and effect of. 

See further, Pn.Npw Trial* 

The object of an issue is attained, when the con- 
science of the equity judge is satisfied that at the 
trial, justice has. upon the whole, been substantialW 
done. Collins v. Iiare, 1 Dow» N* S. 139. S. Cf« 
2Bli.N.S.106. I? 

A new trial of an isAke will not be granted, merely 
because on the former trial evidence was rejected. 
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which ought to have been received. Neither will a 
new trial lie granted, merely because the judge made 
to the jury an inaccurate representation of the effect of 
the dci'endant's answers. Barker v. Bay, 2 Kuss. 63. 
Pn. New Tkial. 

Vicar after issue directed to try modus, suffering 
issue to be taken pro confrsso, pays costs. Drake v. 
Smith, 1 M'CIel & Y. 380. 'rrniEs ; Costs. 

As to costs in general of issue at law, relative to 
tithes. See id. ilu 

Dissatisfaetion expressed by judge, at verdict on 
trial of issue, how far a ground for new trial. Alkyns 
V. Drake, 1 M*Clel‘5c Y.213. New Trial. 

Court will not direct new trial of issue on ground of 
evidence adduced on former trial, where that evidence 
was a surprise on the other party, and tended to de- 
feat the intention of the court in directing former issue. 
Carrington v. Jones, 2 S. & S. 135. Evidence; 
Ne:w Trial. 

Modus established by verdict of jury on an issue, is 
conclusive on judge in equity. Davies v. Moselea, 
13 Price, 423. S. C. 1 M‘Clel, 143. Modus. ‘ 

Where after two trials of an issue on modus, in 
both of which defendant (in equity) obtained venliets, 
the court dismissed bill as to tithes covered by modus, 
with all costs at law and in equity, except the 4!.ists 
of the first trial of the issue as to which .hey rc«l 
each party to pay his own costs, tne qucsti.i raided 
by motion for new trial having been aoubtful. Stuart 
V. Greenall, 13 Price, 755. S. C. 1 M'Clel. 705. 
Pii. Costs. 

At the trial of issue to ascertain whether one of de- 
fendants, a layman, was entitled to tithes or a modus 
in lieu of tithes of certain lands, it was proved that a 
payment desciibed as a tithe or rate tithe, issuing out 
of the lands in <]uestion, had been conveyed by de- 
fendant’s title deeds for the last 150 years, and that 
this payment had been received by him and his an- 
cestors, and that no tithe had been paid to plaintiff 
the rector, within living memory, and verdict was 
found for defendant. Motion for new trial was re- 
fused. WiUiams v. Bacon, 1 S. & S. 415. New 
Trial; Tithes; Evidence. 

Where decree directs issues to try validity of 
inoduscs, and plaintiff wishes to have them tried in 
county different from that wherein lands lie, an order 
for that purpose cannot be inserted in decree, but 
must be obtained by petition. Sparke v. halt, 1 S. 
& S. 366. Decree ; Petition ; Venue. 

On inis- trial of i.ssuc directed by courts of equity, 
there can be no motion in arrest of judgmem. Moseley 
v. Davies, 11 Price, 162. Pn. Motion for AiiRLsr 
OF Judgment. 

Doth parties ordered to be examined upon the trial 
of an issue dirijctod, upon a motion for an injunction, 
supported by the plaintiff's aflfidavit, and opposed upon 
afKdayit of the defendant contradicting it. An order 
directing an issue not to be ajipcaled from, after the 
trial has taken place. Semblc. 'Fastet v. Bordenave, 
1 Jac.516. ^ Pn. Examination ; Pn. Afpeal. 

The verdict on the first trial of an issue in a tithe 
cause being for the defendant, in conscc]uence of a 
misdirection of the judge, and on the second trial 
l^ing for the plaintiff, the costs of the suit of the mo- 
tion for a new trial, and of the second trial given 
against the defendant, but no costs given of the first 
trial. Bearblockv. Tyler, 1 Jac. 571. Pii. Costs. 

Person interested in istne decisavit vel non refusing 
to be party to it, is yet allowed to attend the trial by 
counsel, and ordered to produce deeds, &c. except 
those he held«s mortgagee. Pindar v. Smith, 6 Mad. 
48. ,.Fr. Pboduction of Deeds. 

^ It is not necessarily a substantive part of decree 
directing issue at law, to order it shall be tried by 
special jury. Stuart v. GreenaUi 9 Price, 480. Pr. 
Decree. 


Where minutes w'ere drawn up, omitting to direct 
issue at law to be tried by special jury, and decree in 
consequence contained no such order ; court relused 
to amend minutes by insertion thereof. Id, ib, 1*h, 
Varvini; Min. of Decree. 

A bill against several defendants being retained 
with lilicrty for the plaintiff to bring an action against 
one of the defendants. tl»e trial may take place during 
an abatement occasioned by the death of one of the 
other defendants, if the decree docs not direct them 
to attend it. Ifinnphreys v. Hollis, 1 Jac. 73. Piu 
Hetainino Pill ; Pn. Abatement. 

Where action is directed to be brought in court of 
law, and plaintiff resides abroad, motion for security 
of costs thereof must be made in cejuity. Desprez v. 
Mitchell, 5 M.id. 87. Pii. Costs, Sfcuritv for. 

If issue be directed but not tried, nor any notice of 
trial given ; on motion and affidavit of notice, in ab- 
sence of other party, &c. ordered to l>e tried subse- 
quently or taken pro ronfesso. Anon, 4 Mad. 255. 

Upon a petition to expunge the proofs upon certain 
bills of exchange, an action Imd been directed to be 
brought against the bankrupts to try the validity of the 
debt, (V material witness l^ing abroad, the court of 
cotT.niO': law put off* the trial ; it was oidercd upon 
petition, that the bankrupt should be at liberty to file 
a bill for a commission to take the examination of the 
witness abroad. Exp. Coles, Puck, 293. Panecy. 
Commission lo examine Witnesses ahruad. 

On bill for injunction against infringement of copy- 
right and account, court of law on issiit; having cer- 
tified against plaintiff’s right, defendant (;annot move 
to dismiss bill, lirookey. Clarke, 1 Swan. 550. }*r. 
Pill, Motion to dismiss. 

Mortgagee on bill to retlcem, insisted heir at law 
was living; master on reference reported him dead: 
exceptions were twice taken thereto and issue at law 
I directed, by which he was found to be dead. Mort- 
gagee not to pay costs of issue as it was not vexatious, 
so long as court thought fit to direct issue. P'i/aw v. 
Metcalfe, 3 Mad. 45. Mortgagor & Mortokk. ; 

[ Costs; Vexation. 

it is in the discretion of the Ld. Ch. to permit or 
refuse a defendant at law to have copies of his exa- 
mination before the commissioners. Upon this peti- 
tion, the examinations having lieeri laid before the Ld. 
(Jh. he refused the application. Eip. Chnier, Puck, 
290. Jurisdiction : Pankcy. CoriEs of Exami- 
.vation in Aid of Defence at Law. 

Where there are several issues, and some are found 
for plaintiff, and others for defendant, the parties will 
be allowed costs on issues found in their favour, and 
must pay in those against them. Prevost v. Bennett, 
2 Price, 272. J*ii. Costs. 

In an issue, and in an action directed by the court, 
the practice varies, lii the first, the motion for a new 
trial must be made to the court directing it ; in the 
second, to that in which it is tried. Nor is this rule 
! affected by any special provisions, by which the di- 
' rection of the action is accompanied. Carstairs v. 
li’Iem, 2 Hose, 178. Pr. New Trial; Pr. Ac- 

I TJON DIRECTED IIY CoURT. 

I Distinction lietween taking the opinion of a court of 
law conclusively, and directing au issue for the satis- 
faction of this court, reserving to itself the review of 
I that passed at law, with reference to the record in 
equity. Bootle v, Bluiidelt, 19.Ves. 500. 

No new trial upon the improper rejection of evi- 
dence ; if the court, judging upon the whole record, is 
satisfied that ^e verdict is right, id. 503. Pn. 
New Trial*..; 

Where the court of chanceiy directs an action to 
be tried at law, though it is with special directions, 
as that the bankruptcy of the defendant shall not be 
pleaded in bar, and that the parties shall be examined 



1072 Issuey ^c. at law, PRACTICE, LI 11. 


on oath, the application for a new trial must be to the 
court of law ; but it is otherwise with an issue. KTp, 
K^ishifrloiif Coop. 9b’. 1*K. Acihin at Law i>i- 

llECl'KO HY ('lIAMfllY ; 1*11. NkW '1 111 A I.. 

To enable the court to disturb a verdict found on 
an issue, it must be either contrary to the evidence or 
given under tlic niisdiieclion of the judge. Sjoage v. 
Carrol, 2 HalKx H.4r>5. JiiHisnicrioN. 

'J’lie iiiijiioper rejection of wiitten evidence, no 
ground for gi anting a new trial of an issue : the 
court being salislicd with the verdict upon all the 
evidence, including that rejiMUcd. Ilompstm v. Hump- 
son, 3 V. 11.41. Piu Nkw Tiuai.. 

Order to read on a trial, directed at law, deposi- 
tions of witness, proved by aHidavit, from age and in- 
iirmity, incapable of attending without great danger 
of death, with liixirty to examine them on interroga- 
tories, and the depositions of siicii otlier persons as 
should be proved at the trial to be de.id, or unable to 
attend : such order, whether to be made in etpiity, or 
left to the judgf! at law, depending on a sound dis- 
cretion. Corhelt v. Corbe.ll, I V.kScll.33o. Kvi- 
OKMT: at liAAV. 

Witness being proved unable to attend a^ trial, 
auxiliary to a suit in equity, the depositions may be 
read without an order, but not without producing the 
bill, answer, and all proceedings, hi. ih. 

The party who has to sustain the aiKrmativc, is to 
be plaintitf in an issue, and, as such, has the choice 
of the court ill which it is to be tried, i’jj). Malkin, 
2 Jlose, 27. 

Order, that diqiosltioris shall be read at the tiial of 
an issue, if the witnesses shall lui then dead, or pro\e<l 
to be in such a state of hcnilh as not to be capable of 
attending. Without such order to make the deposi- 
tions evidence at law, the whole leconl must be read. 
Palmer y, LtL A III rshuru, 15 Ves. I7l). Lvidknci:; 

1*11. Olllll-K \S lO III- mum; l)l,l>()Sl'IlONS. 

Two wills, oiiginuljy duplicates, liutone alteiiMl and 
cancelled, ami a I'odieil w iliioiit date. After three ver- 
dicts for the devisee, tlio l.d. (.'Iianeellor, being satis- 
fied witii the jesuli of the tliird tiial, refused a fourth. 
Pemberton v. Vnnherton, 13 Ye.«. 290. l*ii. iNrw 
Tiiial. 

Issue at law directed at UolK, a motion for new 
trial may be made belore Ld. ('Iianeellor. S. C. 
.11 Ves. 50. hi. 

Issue diici!ti-d as to liiriaev is established by two 
verdicts. TUp. llolplnntl, II \'i:s. 10. ^ 

After two trials at bar in favour of claimants of 
tithes, under decree and act of pailiameiit, upon 
issue; whether uiiy, and what less Mini had been 
paid: a new trial was Tefu>cd,‘ though evidence was 
rejected, that ought to have been recciveil as material. 
Wnnlens, Ike. of Si. PanCs v. Morris, 9 \’es. 155, 
1*11. JS'lw' Tiual. 

Upon equity reserved tlio court lefuscd to increase 
damages on suggestion, that iiiteiesl was omitted at 
law through mistake, on the supposition that it would 
be given in equity. Struens v. Practl, 2 N’es. J.5I8. 
.Intkui>.st. 

An application to read the deposition of a witness 
on the tnal of an issue at law, directed hy the court 
of chancery, on the ground of the witness being so 
aged and iiiiinii, as to be unable to attend in jicrson, 
must be made to the judge at the trial, and not to the 
court which directs the issue. Jones v. Jones, I Cox, 
1U4. Kvidence ; TTE^osriioNS ok iiene esse. 

After trial of issue or dcciee, plaintiff cannot dis- 
miss bill. (iarlsiile. V, Islierwooily Dick. 512. 

Defendant neglecting to name attornev to try issue 
out of chancery, directed to do it in four days, or issue 
to lie taken as tried, and venliet for plaintiff. Wilson 
V, (Unger, id. 521. 

Under what circumstances a new trial, after trial 
of second- issue, may be granted. Aihe v. As/ic, 


practice on, 

7 Bro. P. C. 149. S. P. Pomfret v. Smith, id, 169. 
New Trial. 

Plaintiff, after issue directed, may. at any time 
lieforc issue tried, move to dismiss bill. Carrington 
V. JfoUp, Dick. 280. 

Defe.udant making default at trial of issue, shall 
have day to show cause. Peacock v. ^PKericher, 
id. 434. 

iVcw trials granted in issues directed to try the 
right of the soil, though the judge certified in favour 
of the verdict, as there was no precedent of a decree, 
where the inhciitance would be bound, being made 
u|x)n one verdict only. JCl. Dartinglon v. Bowes, 

1 Lden.270. Pii. New Tiual. 

New trial for inis-direction of the judge, and ab- 
sence of A iinitcrial witness. Cleeve v. Gascoigne, 
Amid. 323. New Tiual. 

If, on issue directed, the judge certifies, that the 
weight of evidence was against the verdict, court will 
order a new trial. Jf a verdict is not against evi- 
dence, a court of law cannot grant a new trial, but a 
court of equity will, for llie verdict must satisfy the 
consc*ii*ncc of the court. Pnulconbcrg v. J*ii:rcc, 
Ambl. 210. hi. 

U'hoii the estate in f{ucstion is of small value, in- 
stead of sending it to be determined by a whole court, 
it may be directed to be heard and argued before two 
judges at their chamhers. Uigden v. Vallier, 3 Atk. 
‘73r>. 

On a bill to settle the boundaries of a manor, it 
was deen’Oil, that each parly should give to the other a 
note, of their boundaries, and that it should be tried 
in a feigned issue. A ml the issue bi'iiig found for the 
defendant on the first, scroml, and third trial, tlici de- 
fendant was not only allowed the costs of all the 
trials at law, but also the costs in equity ; in regard, 
the defendant had no bill, ami the plaintiff might 
luivc tried it at law without coming into eipiity : on a 
bill of partition no costs on eitiicr siile, because it is 
for the benefit of both parties. Melcalje v. lieekmlh, 

2 P. W.37G. i*u. Costs; Bii.l to .seiti.k IIou.n- 

OAIIII-S. 

Parties resting their defence, in an issue at law, 
upon instruments ascertained at the trial to be forged, 
A\ ill not be allowed to enter into any other evideuee, 
or to say the forged iiislriiments weie immaterial. 
hemp V. Mackrell, 2 Ves. 579. Pii. Kvini-NCE. 

Ill case of an issue out of ehancery, it is proper to 
move that court for costs, for iitit going on to trial, or 
to move there for a special jury. Anon. 2 P. W. 68. 
Pii. Motion eoii (!osis. 

Defendant’s answer directed to be read as evidence 
at a trial at law. Ibholson v. Uhodes, 2 Vern. 555. 
Pji. Kvioenc e; Pii. Answer. 

A copy of a deed to lead t!ie uses of a fine, and 
enrolled for safe custody, only allowed to be read as 
evidence at atrial at law. Combes v. Spencer, 2 Vern. 
471. Semblc. S.(.’. id. 591. Pji, Kyiuence, lost 
Dieoh. 

Bill for writings and a partition ; defendant insists 
(be plaintiff has no title, and there is an intail sub- 
sisting ; the court gave the plaiutiff a year’s time to 
try his title : and upon a trial in ejectment, verdict 
for the plaiutiff, upon eoniing in upon the equity re- 
served, it w:is insisted, this being a matter of right 
of inhri-itauee, defendant ought not to be bound by 
one trial ; sed non allocatur it lieing a decree only fora 
partition; sedqnarcl Blpnman y. Brown, 2 Vern. 
232. X*artition. 

The case was referred to law, and it was ordered, 
that the defendant do not insist on a title set aside by 
the decree, and he does insist on it; whereupon the 
plaintiff the decree, but was, ncvcillieless. non- 
suitetl. and then inovcil the court of chancery for a 
coiuiiihineiit of the defendant, and establishment of 
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the possession, wliich was onleicd. Anon. 1 C. C. 
267. Pr. Deorek. 

Wiiere customs sought to be established concerned 
tenant-right estates, and were general throiigii the 
country, where the cause of suit arose, as well as the 
neighbourhood counties, the court directed the issue 
to be tried by a jury from !Middlcsex. El, TIuniet v. 
Paterson, Darn. 252. 

A trial at law, directed to be in Kaster term tlicn 
next, or the issue to be taken pro confesso, Oliver v. 
Leman, 2 C. 11. 124. 


LIV. JODOMENT. 

See also Pn. Decree. — Pn. Hearino, ficc. — Pu. 

SUIIPCKNA, 3. 

Suits after judgments admillcd in chancery. 
Beanie’s Orders, 18. 

But bond given with good sc(;urities to prove the 
bill. Id. 18. 

Decrees on such suits not to weaken the iudg- 
ments. Id. 19. 

Only to correct the corrupt c.oh icicnr ; of ci.*; party. 

Where defendant is served *o hear judgment, and 
does not appear, he has day given to shew cnii.se 
against decree. Dmulou v. lleMtlp, I S. ^ S. 44. 
Pr. Day to shew Cause; Pu. Decree. 

On mis-trial of issue directed by court of C(|uity, 
there can be no motion in arrest of judgment. 
Moseley v. Davies, 11 Price, 162. Pu. Issue at 
Law. 

The defendant (plaintiff at law), sub.se([ucntly on 
the day when the common injunction might otherwise 
have ton obtained, puts in a demurrer which is 
overruled, and in the meantime, pending tlie de- 
murrer, the plaintiff is taken in execution ; after which, 
and immediately on the overruling of the demurrer, 
tlic common injunction is obtained ; upon an applica- 
tion to discharge the plaintiff out of custody, on tiic 
ground that tlic demurrer liciiig <}verrulcd, tiic par- 
ties are entitled to be replaced in the situation they 
would liave been in if no demurrer had been filed, 
and by analogy to itiu ease of goixls takem in execu- 
tion, the application lieing opposed on the ground 
that the parties would not, by grunting t, b-3 ptaceil 
in the situation in which they would otliec'.i o have 
stood, since the judgment had been salished by tlie 
taking in execution, and if now discliarged the debts 
would be gone ; ordered, that the plaintiOs be dis- 
charged on undertaking again to confess judgment, 
so that he might not afterwards say the existing judg- 
ment and debt had been satisfied by the execution 
from which he was so discharged. Iranldyn v. Tho- 
mas, 3 Mer. 225. 

Death of one of defendants does not necessarily 
prevent judgment. Davis v. Davis, 9 Ves. 461. 
Pr. Abatement ov Suit. 


Le'iter Missive, sec Lkitek Missive, ante, 654. 


Master, see Officers of Court, 6. 


M.%stlr Extrauruinary, see Pu. OrnuERs of 
Court, 7. 


LV« Master, Proceedings before. 

See also ArrouNT, VIII. 2 . — Pr. Charge and Drs- 

ciiARfiE. — Pr. Costs, 10. (gg). — Pr. Kvid. 8 ; 

28. (d), — P r. State oi- Facts. 

Bcgulations, whore a master is directed to settle 
a convcyaiR'c, or to tax costs. 76th Gen. Order, 
3rd April, 1828. Ph. Taxation of Costs. 

No warrant to review proceetlings in master’s 
office, unless on special ap]>lication to master. 68th 
Gen. Older, 3rd April, 1828. 

The master may proceed without onler de die in 
diem. 5Bth Gen. Order, 3rd April, 1828. 

On any subsequent attendance, master shall fix 
time of any further proceedings. 52nd Gen. Order, 
3rd April, 1828. 

If all the parties do not attend, master may, if he 
thinks fit, proceed e.ipartc, 53id Geii. Order, 3nl 
April, 1828. 

And such proceeding shall not he liable to review, 
except on special a})plicat.i()u. 54th Gen. Order, 
3rd April, 1828. 

Wlierc proceeding fails from non-attoiidancc, mas- 
ter c rtify the costs to be paid by the party in 
default ; and court, on motion or petition, will order 
payirieiit. 55lh Geii. Order, 3rd April, 1828. Pi.. 
Costs. 

Alinutos are conclusive, unless (after reading') they 
arc altered, or register fail to do duty. Heame’s 
Orders, 270.271. 

Due observation to be given by patties to minutes. 
/i/.271. 

I’lic mastiTs to take minutes of facts admitted bt- 
fore tlicm, which shall be conclusive on admitting 
parly. Id. 304, 305. 

Petition to rectify minutes must be pre.scntcd within 
six days after onler pronouiRTsl. Jd. 325. 

Application to rectify to be made vvititin ccitain 
time. 1(1. 334. 337. 

I'lider a decree to account, made upon taking the 
bill pro voofrsso, against a defendant, who has ap- 
peared but nut answered, he cannot attend the mus- 
ter without leave of tlic coui t ; but leave to attend 
given, and the seijueslrat ion discharged p.iyiiieiit 
of the costs of the contempt of the suit. Keyn v. 
Keyn, 1 Jac. 49. Pu. Comemi’t ; Pu. Di;eREB, 

IMtO CONFESSO. 

• It is general rule, that creditors and next of kin 
going before master to prove claims, pay the costs; 
iiut if aflerwards they are mixed up in cause as par- 
ties, costs arc allowed them. ir»i//(:v. W’aite, 6 Alail. 
110. Pn. Costs; Deutoii ix Cui:d. ; Next of 
Kin. 

A creditor, whose debt has been disallowed by tlie 
master, and allowed by the court upon petition, is 
not entitled to costs. v. Manic, 1 Jac. 105. 

Dfjitor & Creo. ; Pu. (^)sts, 

C'osts of proving debt before inastc.' upon usual 
decree upon creditors bill not allowed. Abell v. 
Aovccli, 10 Ves. 355. J*k. Cosis. 

Solicitor arrested in his return from attending the 
master, discharged in the original action and sub- 
sequent detainers ; the proper course is an order upon 
all the plaintiffs to discharge him. Eip. Scdwich, 
8 Ves. 598. Contfmft of Court; Arrest, Prx- 

Vir.KGF FROM. • / 

No certilieate by a master as by accountant-gene- 
ral ; but there must be a report in order to take no- 
tice of any thing in master’s office. Fox v. Mackreth, 
1 Ves. J. 70. Certificate. 

On the client’s neglecting to attend before the 
master on the taxation of the bill, the chancellor 
would not order him to bring the money into court, 
but only that the order of reference should be dis- 
charged if he did not piocure a report in a fortnight. 



1074 Master^ reference y PRACTICE, LVI. on what facts inquiry made 


Anon, Mos. 68. Pr. Tax atiox* ok Costs ; I’li. J'a y- 

MENT INTO ('OUHT. 


LVI. IVI ASTER, liKrERENC'K TO, Rk1*OUT AND CkU- 

•J I KIIJATE. 

1 . Rfjrrenre. 

(rt) On v'hat facts inijuinf made, and 
trhere reference directed, 

(/i) Priu'eedin*r on, 

(#•) jIs to title, 

(//) As to scandal, impertinence, and in- 
snfficiencif, ^ee also Pit. Answer, 
18; 19. ‘ 

(<!) If two suits are for similar object, 

(.0 (( infant's benefit, 

(") ‘ipp^dut guardian, j^c, 

(//) Jn cases tf foreclosure and redemption 
oj' moHgage, 

2. Hejwrt and certificate. 

(rt) Form of, 

(/)) Settlement and signature, effect aj\ 

(f) Filing and obtaining in ichat lime/ 

(</■) Review and amendment of, 

(«) Confirmation and effect thereif. 

Separate report and irbat aels map be 
done tcilbout wail ing Jor report, 

(g) Certificate, when necessurq, 

{h) exceptions, 

( 1 ) General orders, 

(2) II Vk'm proj^ier nr neeessarp, and 
obtaining leave of court, 

(8) Fm'in of. 

(4) Deposit on, 

(Ti) Time if filing and effect if. 

( (.i) Sri I ing down, heari ng, and ar- 
guing. 

(7 ) Al Iowa nee and overruling, ef- 
feet of, 

1. Riferenvc, 

(a) On what facts iutjuirp made, and where re- 
ference direcird. 

(&) Vroccedhig •>«. 

(c) As to title. 

(d) As to scandal, impertinence, and insafficienep, 

(e) If two suits are for similar ohjerl, • 

(J') Jfsnit for infant's benefit, 

(/f) “I'o appoint guardian, ^c. 

(/i) Incases of foreclosure and redemption if mort- 
gage, 

(a) On what facts impiirp made, and where re- 
ference directed, 

Inquiiy not directed to masters where witnesses have 
not l>cen examined. Peaine's Orders, 230. 
Exceptions. Id, 23. 81. 

Of matters of account after licariiij'. Id. 22. 81. 
Unless parties consent before hearing. Id. 24. 

Of court rolls to two masters. Id, 24. 

Of answer as insufficient, how tu be granted. Jd, 

Of account forthwith, where answer confesses trust. 
Id. 24. , 

A bill being filed by a shareholder in a joint stock 
company against the directors and other shareholders, 
in order to have the partnership dissolved, and the 
proper accounts taken, fourteen of the directors, who 
all appeared by the solicitor of the company, having 
filed fourteen separate answers, vnUi long s^edules 
to each, all of which answers and schMules were 
nearly verbatim the same : Hcdd, that in that stage of 
^the cause no inquiry could Jie directed into the ne- 


cessity or expediency of filing those separate answers 
with a view to the defence of the suit. The plaintiff 
in such a suit, notwithstanding the adoption of such 
a mode of defence, will not be permitted to dismiss 
his hill without costs on his application ; nor will any 
reference be directed to the master, with a view to 
modify the costs which the plaintiff shall pay. Van- 
sandita v. Moore, 1 llnss. 441. Ph. Answer ; Ph. 
Costs. 

An allegation in the answer, concerning a fart 
lying especially within the knowledge of the plaintiff, 
dot's not entitle the defendant to an inquiry on that 
|H»int. Walker v. Woodward, 1 Russ. 107. Pl. 
Answer. 

Where an intiniry as to debts has lieen directed 
before decree, and the master has reported that there 
are no debts, the tlecrce at the original heating must 
nevertheless direct an account of debts. Hornbp v. 
Hunter, 1 Hiiss. 89. Pit. Account. 

llc(|ucst to the children of A, described spinsters, 
and nothing on the face of tlic will shewing that il- 
legitimate ehildren were intended. Inquiry, whether 
she left illegitimate children, refused. Osmond v. 
Tindall, 5 Vcs. 534. Wii.r., C. of ; Bastard. 

If, in the course of proceedings in a suit for spe- 
cific performance, there comes out a fact, not put in 
issue in the cause by either party, which affects the 
legality of the contract, or tcu^ to shew that tlie 
contract is not fully stated in the bill, the court will 
direx^t an inquiry into the fact so disclosed. Parken 
V. Whitby, 1 'iurn. R. 3(j(). SrEcinc Per- 
formance. 

Where defendant in tithe cause submits to part of 
plaintiff’s demand, the court will on motion for that 
purposis on part of defendant, refer it to master in any 
stage of proceeding to ascertain what is due, and to 
tax costs ; the defendant undertaking to pay the 
amount, without prejudice to any other question in 
the cause. J^owe v. Ferkius, 11 Price, 453. Pr. 
WmiDHAwisG from Cause ; Tithes. 

Where legacy given for permanent charitable pur- 
poses to trustees, not having corporate character, court 
will not transfer fund to them without reference. 
Wetiheloved v. Jones, 1 S. ^Sc S. 40. Legacy ; Cha- 
rity ; 'J’hustkk; Pr, Transfer. 

Court always semis case to master to inquire what 
testator meant, as well where them is misdescription 
of fund, as of legatee. F.vuns v. Trijip, 6 Alad. 91. 
Legacy, Spec. ; Will, C. of, Mistake. 

Where injunction to stay waste had l>ccn granted 
on petition, a reference was made to inquire what 
tiiidicr might be cut with advantage, ficc. Alt. Gen. 
V. iJk, Marllmrough, 5 Mad. 280. Pn. Injunction 
against \Vastk. 

Infant put to his election under will, and refer- 
ence to nnister to ascertain what election would be 
most to his benefit. Kbrington v. Ebringtan, 5 Mad. 
119. Infant. 

UiK)n an exception to a master’s report, stating the 
capital and stock in trade of a partnership to consist, 
at the time of the bankruptcy of one of the partners, 
of the estimated value of the dead stock employed in it, 
it was referred hack to the master, to state what was 
the amount of the capital, and also of the stock in 
trade at that time, in order to adjust the amount of 
subscitucnt profits, to which the assignees of the bank- 
rupt partner were to be entitled, as against the other 
partners, who had continued to trade with the partner- 
ship property after the bankruptcy. Crawshay v. 
Collins, 1 .Tac. & W. 267. Partnership. 

Trustees of a charity are never appointed by the 
court without a reference, though the fund be extremely 
small. Att, Gen, v. El. Arran, 1 Jac. & W. 229. 
Trustees, Appointment op ; Charity. 

When trustees have a power to ap^int new trus- 
tees, the court will not, on their application, direct 
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an appointment without a reference. v. Boberts , 

1 JaC. & W. 251. TuUSTERS, ApPOINTSfKNT OF. 

Where discretion of trustee is to be exercised on 
matter of fact, court will substitute a master; but 
not if upon matter of opinion or jud^micnt. Walker 
V. Walker , 5 Mad. 4*24. Tkustee, Disciiktionary 
Powiin. 

Estates being devised to trustees to lie sold for pay- 
ment of debts, and subject thereto for the testator's 
infant children, the surviving trustee retains possession 
of one of the estates in satisfaction of debts, which he 
alleges himself to have paid, the testator being insol- 
vent. On a bill for an account and conveyance of 
this estate by one of the children, and the representa- 
tives of another, forty- live years after the testator's 
death, slating that they had recently discovered the 
facts ; special inquiries directed to ascertain whetlier 
they had any notice of the circumstances ; ivhcther 
they had in any manner released ; and wliether the 
trustee had advanced to the amount of the value of 
the estate. Chabuer v. Brad leu, 1 Jac. ^ W. 51. 
Lkngtii of Timf. ! 

Prochain ami cannot remove himself from that si- 
tuation, without reference to master. SnelUn*:^ v. 
SneMiiig, 4 Mad. 261. Pit. Pi<ocjii\iN Ami, Re- 
moval OF. 

Court will not, except under special < ' cu. si. .ccb, 
order reference to ascertain whelln‘i- or no* il • mis* ad- 
vantageous to infant to invest funtl ... hand nt executors 
on mortgage ; practice being lo invest in 3 per cent, 
consols. A'oi&iin/ V. AW/niri;, 4 Mad. 191. Infant; 
Investment. 

On the motion of defendant heforo answer, it was 
ordered, that refiTence he made to master to aseertain 
debt, &c. rdaimed by bill, which was to be paid by a 
given day and suit to he stayed, and if not paid, plaiii- 
tifl''s costs given him, and to be at liberty to proanxl 
in the cause. Bo^s v. Ford, 4 Mad. 40. J*r. An- 

SWFll. 

Infants being bound to elect to take under or against 
a will, reference to the master to inquire which was for 
their benefit. Oreltan v. Ilavnrd, 1 8vvun. 413. 
Election ; Infant. 

Under sequestration landlord i.s entitled to be paid 
arrears of rent without reference to master. JJhvu v. 
Stnith, 1 Swan. 457. J^andl. & Ten, ; Pu. Seques- 
thathin. 

An act of parliament having authorised the vicar of 
C. to grant leases of the glebe lauds, with the consent 
of the patron in writing, the patron Ixsiiig a lunatic, 
a petition by the committees of liis irersoi. and estate, 
for a reference to the master to inquire \ ‘'icthur it 
would lie fit that they, on his behalf, should consent 
to a lease, was refused. Exp, bniyth, 2 SSwau. 393. 
Lunatic. 

M gives to the defendant all her freehold and copy- 
hold estates, upon trust to permit EtoFcccive tiie rents, 
&c. during her life, and after her death, to sell, and 
out of the produce to pay lOOZ. to such jierson as she 
should by will appoint. E, by will, without reference 
to the power, gives 100/. and the whole of her house- 
hold furniture to the plaintiff. It was charged by the 
bill, and not dcnitsi, that the testatrix hud no per- 
sonal property at the time of her death, besides some 
household furniture to a very small amount in value ; 
but no i^vidence was gone into, and an inquiry was 
asked as to the state of the property at the time of 
making the will, with the view of ascertaining that 
the testatrix must have intended the gift of the 100/. 
as in execution of her power. But the inquiry was 
refused, and the bill dismissed. Jones v. Tucker, 
2 Mer. 533. Powek, ICxecution of ; \Yi[.l, C. of. 

No inquiry as to the quantum of personal property, 
to determine whether a gift is, or is not/, in execution 
of a power. Secus, as to an inquiry whether there be 
anything but copyhold to answer a devise of laud ; 


the question then being, whether there was anything 
for the will to operate upon at the time when it was 
made; whereas a will of personality speaks at the 
death. Jb, ib. 

On hearing of cause, an inquiiy will not be directed 
to master, unless ground of it is laid on the pleadings. 
llolloiray V. Millard, 1 Mad. 414. Pl, Bill. 

llccrce for specific (icrformaticc of an agreement to 
grant a lease, rejecting one item for such cr<nditioiis, 
Ac. as shall he judged proper by .1, and substituting 
reference to the master, tiic agency of J not being of 
the essence of the contract, (iourlay v. Dk. Somerset, 
19 Yes. 429. Sfei-. Peuf. ; Lease. 

lAigacy to A, in case he should come to England 
j and claim within tiirce years ; if not, gift over to B. 
B cannot claim without icfcreiicc to ascertain if A has 
been in England. Birrgm v. Bohinson, 1 IMad. 172. 

Jnstilutiou of suit on liehalf of persons having a com- 
mon interest, not direrrted on motion and a/Kdavit, 
without lefereiu-e to master as to their benefit. Mus- 
grave v. Medex, 3 V. & B. 167. Pic. Mcvmon. 

Order to coniptd election to proceed at law, or in 
equity of course ; hut if Ufion a false siiggt'.stiou, that 
the su^ts are for the same iiiutmr, discharged ; and that 
qu':^ion, if of any difliculty, referred to tlic master ; 
and aJf proceedings stayed in the incantiine. Mills v. 
Fry, 3 V, & B. 9. Pit. Ei.i-xtion, Law oii KcjuiTV. 

in a case of competition between crediturs and an 
annuitant, on the legality of the consideration of whose 
annuity there was some doubt, an impiiry by master 
into the consideration waspro^ierly directed. Jlunt v. 
Maunsell, I Dow, 211. Consiiieuaiion. 

Devise in strict settlement, with a clause of for- 
feiture by cutting any trees. Upon a bill by the in- 
fant rcinaindcr-maii in tail an inquiry was directed, 
whether any trees in the park, not ornamental, or 
affording shelter to the mansion-house, arc propcT to 
lie felled ; and whether it would lie for the beneht of 
all parlies interested, that they should Im felled, and 
.sold ; and the money laid out in other estates, to be 
settled to the same uses. Delapole v. JJelapule, 17 
Ves. 150. Will, C. OF ; Timiikii. 

IVliere contract for the purchase of an estate is not 
complete in the lifetime of the ancestor, the terms of 
it not lieing ascertained, heir is not entitled to have 
the personal estate applied in payment of the purchase - 
money. A reference, or issue, will nut be granted to 
ascertain the terms of the contract. The application 
of the personal estate by the heir, in completing the 
•contract for purchase by the ancestor, but not himiiiig 
on him, raises no trust in the lands for the next of 
kin. 'riie money so laid out, is a charge on the pur- 
chased lands. Savage V. Cairoll, 1 Ball 5c B. 265« 
CoNTHACT ; Heir atLaiv. 

Reference, whether several tithe causes should Iks 
consolidated, not of course lieforc answi:r. /vV/g/di/ v. 
Broun, 16 Ves. 344. Pu. (Jonsoliija iion of Tithe 
Causes. 

Society for raising an annuity fund for the mem- 
bers ; the rate of subscription Iniing too low, though 
the subsisting fund was eifual to the annuities then 
payable, and no adequate remedy by the articles, in- 
quiries wero tlircctcd ; 1st. to ascertain the slate of the 
society, the defect of the plan, Ac. ; 2nUly. io provide 
a remedy, viz. by additional suliscription, adequate to 
the object, by paying the arrears, and providing for 
the present and future annuities. Pearce v. Piper, 
17 Ves. 1. FltIF.MiL V SoClETtE.^. 

Upon appeal the Ld. ('hancellor's opinion being, 
that the rcvcr.sion of the copyhold estate passed under 
the general devise, ** as to all such worldly estate and 
efKiCts as it mav please Cod to bless me withal, or I 
•nay leaye, or 1 may be entitled to, at the time of my 
decease, whetlier real or personM, not before given or 
disposed of,*’ especially if there was no freehold es- 
tate, inejuirics were diregted to ascertain that fact ; 
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and also, whether there was any custom of surrender- 
ing a vested interest in reversion or remainder ex- 
pectant upon an estate tail. Church v. JShindtiy, 
15Ves. 396. Wii.i., ('■ or. 

General objection by the answer to an information, 
that all the tc'rro- tenants of ibe premises cliarged with 
the rbarity, arc not ])artii s without any particular 
description, the court will direct inquiries, wbat other 
lands aic charged, ‘Sc. previously deciding the validity 
of the charge against the defendants before the court. 
AUAjvh, Jacksoiif 11 A'cs. 305. J’r.. Pahtii s ; 

] Vr«»I{.MAMOV. 

On motion, rcfcjrcncc directed to inquire, whether 
defendant trustee remains accountable for any acts 
done by him as such, and if nut, to settle release. 

■ V. (hhorne, 6 Yes. 455. 'riirsn r, lli:i.i:Asr'. 

Order for lila-rty to trustee to let infant's estate 
without reference to master, the property hcin!» small, 
but not to extend to building leases, or hcyouil miiiu- 
rily. P V. Bell, 6 A cs. 419. Infant. 1 

A defendant, cliiining as a mortjiaprc, and by his 
answer doriying notice of the plaiiitifl's title, which 
was neither alleged by the hill, nor provcil ; an in- 
fpiiryfor the purpo.se of alK-i ting him with notice. w*as 
refused, first, upon a petition to vaiy the miuutcs. 
and, again, upon a rehearing. An inquiiy as to what 
sums he had advanced iqmu llio security of the mort- 
gage, and at what times icsjicclivcly, was granted. 
JlanJii V. lUvit's, 5 Ves. 426. l*i.. Answi h ; Noiicf; 
MouTciAoon & IMoiu'Oac.i 1'.. 

A work alleged hi ho a piracy iefeiTe»l to the 
master. v. LcutUmllcr, 4 \‘es. 661. Initiinof.- 

AIENT OF CoVMlTOlIT. 

Accounts refei red to the master; afterwards an 
order of reference was made to arbitrators to take an 
account of all dea1ing.N and tinnsactions in like iiian- 
Tier, as if the same was refened to the master, and 
that the parties sliould h<! (‘oncludcd and hound hy the 
award, ami siiould ohsoi v*; it ; and farther directions 
were reserved : this rcfeicncc is not in nature of a 
reference to the mastci, thci(>forc the parties arc hound 
Ity a general awaid of a balance due without par- 
ticulars stated, the decision being final, because upon 
matter of fact, and no conuptioii or misconduct im- 
puted ; and the couit will not require fiarticulars 
merely as a ground for costs. Dirh v. Milligan, 4 Jlro. 
C. G. 11 7. S. C. 2 Yes. .1 . 23. Aw a n n. 

Devisee of slock for life witli absolute power of 
appointment if no cliiMicii, referred to the master for 
inquiry about a child upon the grounds for suspicion! 
Smllhorp V. Burf:css, 1 \'es. J,91. Dkvi.m-.k. 

'riieie must Imj a rcfeiviice to the master for a proper 
settlement before contempt for marrying a ward of 
oourt can be cleared. Sicrcns v. >'uc«g<7, 1 Yes. ,1. 
154. Pii. Contempt ; Waiio of Couht; Seut.f.- 
MF.XT HY Court. 

Rcfenuicc to the master to inquire whether the 
plaintiff's late father had apnoiiiU'd a guardian for the 
plaintiff, and if not, that the master should approve 
of a proper person to be appointed guardian of the 
plaintiffC an infant). Bcttemvorih v. IkUcan orth, Dick. 

A question whether an interest in a heritable bond, 
charged upon lands in Scotland, will pass by will, 
referred to the master to report the law of Scotland, 
(i/ijwer V. Stralhof, 2 Pro. C. ('. 32. 1 ’oiif.ic;n Law. 

On a hill for a specific pcrformanrc of an agree- 
ment for the sale of a hou&?, the plaintiff made out 
bis case ; hut it appeared that the defendant had 
actually sold the house to another person for a valu- 
able consideration. The court directed the master to 
inquire what damages the plaintiff had sustain^l by 
the non-performance of the agreement, and that such 
damages, together with the costs of the suit, should 
be paid Iqr defendant. Denton v. Stewart, 1 Cox, 258. 
SPErtne pERruii.MAN(-F ; Damagfs. 


Testator authorised his executors, at any time before 
T should attain the age of twenty-six years, to raise 
by sale of a sufficient part of certain bank annuities, 
any sum of money not exceeding 6001., and pay and 
‘*PPlY.^I'®.samc towards the prefeiment or advance- 
ment in life, or other the occasions ,of T, as the daid 
executors should think proper ; and at the age of 
twenty -six, he gave the said 6001. to T absolutely. 
I'he executors declining to act, the court will not 
give this 600/. to T before twenty-six, without refer- 
ring it to the master to inquire w hether T's situation 
requires the 600/., or any part thereof, to be advanced. 
].eu'is V. Lewis, 1 Cox, 162. Will, C. of; Aovance- 

MKXT OF LhiACY. 

Court refused a reference to the master to inquire 
whether plaintiffs W'cre natural children. Grave v. 
Sttlishurtf, 1 liio. C.C. 425. Pastauu. 

Pill for specific jieiforniance against vendor, the 
vendor being in ])osscssion, and an account being 
ncees.sary of the vendee’s persona] estate ; referred to 
the master to fix a shoit day for the payment of the 
]>uichasc money, otherwise the hill to 1>e dismissed as 
agaiiLst those dcfeiidaiils, with costs. Lowtherv. An- 
I iUn'cr, 1 Pro. C'.(’. 3.96. Ykndou & Puiicii. ; Pr. 

I l*\YMi:\T OF AIonfv. 

I On motion for injunction against infringment of 
cepyright; reference to master to see if two books were 
the same. Jeffery v. Bowles, J.)ick, *129. 

I Power contained in a will for the devisees for life, 
when in possession to cut iIuwti timber as four trus- 
tees, oi' the survivors or surv ivor of tliciu should ditcct, 
&c. : all the four trustees being dead, held, that the 
coin I, would execute the trust hy rererring it to a master 
to sec what limber was fit to he cut down from lime 
to time. Ilcwtti v. Ilewett, 2 Kdeii. 332. S.C. Ambl. 
50B. Power, ExireiioN iiy Cociit; Will, C. of. 

Plaintiff’s bill only referred to wills, Sic., whereon 
he founded his title ; rcfcrcturu to master to state case 
wheicon to found decree. Vunneefovi v. V.l. of JAucoln, 
Dick, 3(i2. 

Depositions of witness examined ns to 0*01111, rc- 
fcrreil for scandal and impertinence. Bniu v. Unlk- 
Idt, Dick, 283. 

A decree having been made for sale of an estate, 
that a Irustcc should join in the conveyance; that 
trustee dying, his infant heir bound to execute a cjn- 
vcYaiicc iimler the slat. 7 Ann. c. 19. Such a decree 
against the ancestor would obviate any doubt as to 
wliellier his infant heir were or not a trustee within the 
act. I la whins v. Oheea, 2 V\*s. 559. Infant Tiiustf.e ; 
Pll. J^KeilFK. 

The master cannot iiKpiirc into the property in 
chattels seipicstcied without an order. Anon, 3 Swan. 
311, Pa. SEijUEST RATION. 

Court will not change a more trustee fur wife under 
marriage settlement, wiilinut sending it first to master 
to see if a proper person is proposed. O^Keeffe v. Cal- 
thorpe, 1 Atk. 18. Trcstee. 

Where the will is writ blindly, and hardly legible, 
and the. legacies in figures, court referred it to a 
master to examine what those legacies w'ei'e ; and the 
master to lie assisted with such as understood the art 
of writing. Will, C, of, what fasses. 

J.cgnhee*s name very falsely spelt mforred to a 
master to see who was intended. JdAbm 'Wfll, C. 
OF, who I ake. 

(&) Prtweetiiiigs on. 

The direction to the master not to disturb settled 
accounts, applies only to mutual accounts between 
the parties, oy which they would be bound, and is 
a special direction ; but tue direction to rcpurt special 



Master, reference, PRACTICE, IVI.' ns to title. 1077 


circumstances is one of course, and very often intro- 
duced without any object. Milford v. Milford ^ M'Clel. 
& Y. 151. 

Upon reference to master to approve of settlement 
on wile out of lund accruinp: in her right, wliicli was 
claimed by assignees of husband bankrupt, master 
directed to have regard to extent of fortune received 
by husband in wife’s right, as well as to any other 
settlement which he might h.ivc made on her. Hreni 
v.Oitfi, 1 S. & S. 250. Uankcv. Allowa.vck to 
WiFK ; ITusu. & Win.. 

Will of real esbite not to be proved on a reference 
before the master. Lechmere v. lirasior, 2 J ac. Cfc \W 
289. Will; KvinrNiK. 

JVl aster may, at his discretiuii, receive further inter- 
rogatories. IVice V. Lry/bn/, 5 Mad. 405. J*u. Ix- 

TH R H 00 ATOl! lES, Fir HTII F.ll , 

Order cmpow'ci ing the master from time to time to 
receive proposals fur leases, and to rc]iort on them. 
M*I)rrmolt v. Ketihf, 1 .lac. 374. IjEasi-s. 

( *01111 will itself, in bankruptcy, decide on valulity 
of equitable mortgage without refcreucc to conimis- 
sioners ; but when established, a reference is made to 
ascertain what is due upon it. Kip. .hnnin^s, 1 Mad. 
331. IIankcy., 1'a*;mt.\«i.k. MoitroAcr.. 

Privilege of a witness from arrest, as a peiNon ; ')ing 
to make an alTldavit before a master, J . •' 

2 V. & 15. 374. PiiiviMiiF. HJ 0.1 

On a reference of a mailer in jankruptry to the 
master, affidavits, which might have been i-ead at tlie 
b(‘.nring of tlie petition in court, may lie rtH’cived in 
evidence by him. Kip. Jnrkson, 1 Hose, 45. I’.vid. 

Order to refer back to the master an examination, 
under the direction in a decree for examination of the 
parties, to see whether it wms sullicient. Purcelt v. 
iU'Yi/wrfw, 12 Ves, IfiO. 

1’liough judgment creditor cannot stir at law w'ilb- 
out scL fa. before nrister, it is sullicient to produce 
the record of the judgment, and swear the debt is 
due. Burroughs v. I'.lhm, 11 A'es. 3(.). Judoukxt 

CllFTllTOU. 

1'lie practice settled that tliere should be an order 
for the master to proceed i/c die in din/i, Sucli order 
not imperutivc on the master, but subject to bis dis- 
cn>tion. Vuredlv. M'Xamaraf 11 Ves. 3G2. Pii. 
On III- R TO niocKi'D dl: iuk in 1111 : 11 . 

Kefcrence removed from oni; master to aiiutlicr 
oil allegation of counsel, that be found former in such 
a .state from bis advanced age and intinnity, that it 
was not proficr to go into the busine,ss before him. 
Aunu, 9 Ves. 341. 

Where there is a reference to tlie maste: a ease 
of lunacy, he shall make his report although the 
lunatic be dead. Kxp. Annslrongt 3 liro, C. 0. 238. 
Luxacv ; Pr. Ar.atl’ment. 

A\'hcre, on plea of former decree, plaintiff sets down 
cause, he waives his right to reference to master as 
to such decree. Morgan v. Mm-gn/i, 1 Aik. 53. I’li. 
Plfa of formlr Decrek ; Waiver. 

A trustee, by his answer, declined to act, and, on 
the hearing, it was referred to the master to ap|ioint 
new trustees; the original trustee afterwards agreed to 
act, and on applica'ion tothccouit, that the trustee 
might be at liberty to amend his answer iu this res- 
peet, so as to enable the court on a rehearing to vary 
that part of the decree, the court refused to do this ; 
but thought the master was at liberty, on statement 
of these circumstances, to decline the appointment 
of new trostees. Miles v. Aeore, Cox. 159. 'I'lius- 
TEES, Removal of. 

Exceptions to answer; the answer reported suffi- 
cient; plaintiff amends, upon answer coming in; 
seventy exceptions taken ; motion that these excep- 
tions be referred to the same master with the former 
set, granted. Pratt y.Tessier, 1 15ro. C;C. 39. Pit. 
Exceptions to Answer. 


(c) As to tir/s« 

Qmrre whether a master to whom a question of 
title is referred, has a right to rinjuire the parties to 
proemre for him the opinion of any conveyancer who 
he shall si4eet, upon the abstracts of title which have 
Imh'u brought into his ollice 1 Floieer v. fP'alker, 
1 Russ. 40R. 

On a nd'ereiice of title in a suit by vendor, for the 
s|K’cilic ;K‘rft>iiuau(‘e of a contract for the puicbase of 
lamis, the mere faci that a suit has Ihtmi subsequently 
instituted, and is |)cmling, in which part of the lands 
arc claimed advcisely to tlie vendor, is not a sufficient 
ground for reportinsr that a good title can be made. 
(hhaldestcn v. Asheio, 1 Russ. lO'th Venuou and 
P uiifii. 

If the master reports against the title to an estate, 
purchased under a decree, tlie puicliascr will he paid 
the costs of tin* leliTeiieo out of the funds iu the cause. 
Renuolds V- Wake, 2 S. iN: S. 117. X'lxijoii and 
P i'iUTi.; Costs. 

Where answer to hill for sj^ociiie performaiicc raises 
other objections to piTformance beside defect of title, 
eonit will not, 011 motion by plaiiitiii' for reference of 
titlc.^ifter the answer, ilccide vvlicllier oilier objections 
an- fri. iloes or not. Semhh*. Jiil/iij v. I S. tSc 

S, 174. S. P. (lordon v. 7i«i//, id. 178. Vrxiioii and 
PriKTi. ; Pe. Avswkr. 

A derive for T»4ercnce of title, on a hill for specific 
pcrfoi m:i nee, should (‘ont.iin a deel.initiun that the 
contract ought to he specilieally |ierformi‘d. Mde v. 
•S/id/i, 1 .lac. 495. Pii. Dei rli., Immim ok ; Si-kc. 
PlRI*. 

Receiver appointed on the motion of the vendor 
pending a rclereuee of title. Boehm 1 1 'mw/, 2. lac. 
ife W.23(>. Venoou & Pi'Rcu. ; Ph. Ukcilvitc. 

Although the court will not order a reference of 
title, on motion, when a purchaser resists the purfonn- 
aiice oftliecoiitiact on another ground, yet it will take 
care that the latter is substantial. Scnihle. 'I'lie mo- 
tion was therefore granted, where the only other 
ground insisted upon by the ovvner was, that the time 
of possession had heeii miule of the. essence of the con- 
tract, but which, upon looking into it, appeared not 
to be the case. IMercly undertaking to deliver an ab- 
stract and possession at a particular time, does not 
make i' of the r.sseiii'C of a contract. S. C. 1 Jac. & 
W.410. Vendor tSc Puiini, 

Uouit will not, on motion, after an order for refer- 
•nce, direct master to empiire (if behave found that a 
good title can he made to premises, the subject of a 
suit for s;}cciiic iKsrforinance), when such good title 
could Ih! first made. Such direction should have been 
apjilicd for at hearing. Luinn v. I.ightlmdif, 8 PricCi 
f)t)6. Pii. Vauyino Ordkh. 

Motion after bill filed, anil before answer for refer- 
ence as to title, counsel for dufetnlanl staling there 
were other matters in question besiilcs title, motion 
was refused. Mnlheu's v. /Mm/i, 3 AJad. 470. 

Motion may be made on bill lor specific perform- 
ance, for reference as to title, and whether title was 
shown prior to filing hill. /Imu.t. 3 Mad. 495. 

Reference having been made as to title on one mo- 
tion, parly cannot afterwards, by another motion, 
have reference as to dcliveiy of abstract. Hyde v. 
WroughtoHt 3 Mad. 279. 

I'herc can be no reference of title except where the 
title only is in dispute. • Morgan v. Shaw, 2 Mcr. 
138. 

On a reference of title, the master having reported 
that a good title could be made, order referring it back 
to the master to sec whether such title could have been 
-made prior to the 61ing of the bill by the vendor for a 
specific (lerformance. Birch vj Haynes, 2 Mcr. 444. 

Specific performance decreed against purchaser 
without reference as to titl^, upon ground of posses- 
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lion, a correspondGnee and no objection to title till two 
years after ^livery of abstract. Mar^. Anspach v« 

^oel, 1 Mad. 310. Smc. l*Enr, ; Venuoii & 

PURCII. 

The court of cxchcijuer will not. on bill for specific 
lierformance. make an interlocutory order to refer a 
title, the validity of which is denied by answer, and 
depends on facts, to the deputy remembrancer, until 
the cause is bmu'^lit to a hearing without consent. 

Bowifer V. Bright, 3 Price, 300. 

Decree for a reference upon the title ; the cause 
coming on for fiirilicr directions, after a report approv- 
ing the title, the defendant is entitled to have an en- 
quiry at what time a title could have been made, 

Valu v. Osborne, 1 J\lcr. 382. Vendou & PoncH. 

Upon reference to the master as to the title, a re- 
port that A P, with the concurrence of C D, ike, can 
make a good title, is an excess of his authority, being 
a report u|)on the conveyance rather than upon the 
fact, title or not. Parties, tliereforc, having omitted 
to take exceptions to it, are not concluded by its coii- 
firmatioii. Lewis v. Loxain, 1 Mcr. 155. 

On reference of title on bill for sjiecinc performance 
the reference may extend to all that (Concerns the title, 
but not to Ollier matters ; it may be extended, there- 
fore, to enquire wlicthcr it apfiearcd by the abstract 
in pleadings mentioned, that gooil title could be made. 

Jennings v. Hoptmi, 1 Mad. 21 1. 

Reference of title before decree refused, where the 
purchaser, besides objecting to the title, claimed com- 
pensation for defect of quantity, even though he sub- 
mitted to complete bis agreement. Lowe v. Manners, 

1 Mer. 19. Vendou & Pcucii. 

No reference of title upon a question whether the 
estate was tithe-free, having bi^n sold as such. IVaU 
linger v. Hillwri, 1 Aler. 104. Ih, 

Court will not rnakc ahsolute the common order nisi 
to dissolve injunction, (granted to restrain purchiuscr 
from proceeding at law to recover part of the purchase 
money paid by him m advance, the vendor not being 
able to make title, and there being outstanding incum- 
brances,) Avitbout master's report as to sudlciency of 
title, altliough olqcclioiis are fully stated in defend- 
ant’s answer. Church v. Legeift, I Price, 301, Ph, 

Dissolution of iNji srnoN Vendou A Puucii. 

Costs to a pureiiaser ; the vendor liaving established 
his title liefore the luasier, after conlcst, upon a differ- 
ent ground from that in llie abstract delivered. FieUer 
^Bgginsnn, 3 V, \ Jl, 142*. Vendou & I’oucii. ; 

Costs. • 

Order to dismiss a bill for want of prosecution, not 
of course, pending a reference on motion, the title 
alone lieing in question. Biscoe v. Brett, 2 \.&c 11. 

377. Pn, Dismissal of Hir.L. 

Reference of title before answer; plaintiff the ven- 
dor undertaking to do all such acts for the purpose of 
executing what the court thinks right, as if llie answer 
was in, and the cause brought to bearing, direction, if 
the report shall be against the title, for compensation ; 
refused as to indemnitv. Balmannn v. Lunileit, 1 V. 

& 11. 224. Pn. Answeu. 

Reference before decree confined to the case of title; 
where there was a farther subject of dispute, under a 
claim of compensation, it was refused with costs. 

y. Skelton, 1 V. & B. 516. Pr. Dhc iiFt. 

Uefercr»;e as to title heforc tlecrce refused, where 
purchaser on other grounds, resists performance of 
contract. Baton v. Rogefs, 1 V, & 13. 351. Pii. 

Dkckee ; Vendor & Puik’H. 

Inquiry as to time when lidc could be made is the 
subject of further directions after report upon title, and 
IS not to be continued wiili reference as to titl^. Gib 
son V. Clarke, 2 V. & B. 103. 

Reference as to title before decree only made where 
Utle alone is m dispute. Blyth\. FAmhirsf, 1 V. Sc 

. B. 1. Vendou & PiiRCH. 


as to scandal, ^c» 

Specific performance decreed against purchaser 
without reference os to title, upon possession and no 
objection made to abstract. Fleetwood v. Green, 
15^ Ves. 594, Vendor & Purcii.; Spec. Perf. 

The practice to direct a reference i|pon title, on . 4110 - 
tion after answer, limited to the Cdie where the' title 
only is disputed. Gompertz v. 12 Ves. 17. 

After answer submitting to perform contract, if goal 
title can be made, reference was directed, on motion 
whether good title can be made, and whether it ap- 
pears on the abstract. Wright v. Bond, 11 Ves. 39. 

General rule that court will not decide upon a title 
without reference to master, unless unequivocally, and 
without fraud or surprise, waived ; a plaintiflf seeking 
specific jierforinuncc of contract being entitled to op- 
portunity of making a better title before the master, 
and the defendant having a right to further inquiry, 
beyond objections arising on abstract, upon principle 
that bill sireks relief Iwyoiid the law. Jenkbts v. 
Ililes, 6 Vos. 646. 

Court refused to make order under act of parliament 
for sale ot estate, upon opinion of conveyancer ap- 
proving conveyance niciely, without reference to mas- 
ter. Kip, JJs, Newcastle, 6 Ves. 454. Pn. Sale. 

The bill praying the inquiry into the title, and a 
siKJcific pcriormance, on the derendant’s motion after 
answer, an inquiry was directed as to the title, at what 
time the abstract was delivered, and whether it was 
sufficient, but the court would not decide upon any 
matter of relief. Moss v. Mathews, 3 Ves. 329. 
Svw. Pf.rf. 

On reference to a master to see whether a good title 
can bo made, the master proi;eeds on the abstract on- 
ly, unless the purchaser requires the production of the 
deeds themselves, and if he omits to makesucli requi- 
sition, lie cannot except to the report, on the ground 
of the deeds not baving been produced before the mas- 
ter. Foide V. Shergvld, 1 Cox, 160. Vendor 6 l 
Pencil. 

title establislied before master, not being clear on 

abstract, vendor pays costs. v. CaUinge, cited 

^ ^ B* 143. note. Pu. Costs; Vendor & 

Penuf. 


(/^) As to sramial, ini pertinence, and insujfficiencp, 

See alsii Answer, 18. 

No order to refer any pleading for scandal and im- 
prtiucnce sliall be made, unless exceptions be taken 
in writing, and signed by counsel, 11th Gen. Old. 
3d April 1828. 

Order referring answer or pleading for insufficiency 
or scandal shall be considered as abandoned, unless 
paity obtaining it procure report within a fortnight, or 
master certify further time to be necessary, 12 th 
Gen. Ord. 3d April 1828. 

Any paity, without oider of reference, may take 
out warrant to expunge from state of facts, or other 
proceeding before master, matter that is scandalous 
or impertinent. 73d Gen. Ord. 3 d April 1828. 

Master’s report on reference for imprtinepce must 
be obtained in four days. Gen. Onl. 25tif January 
1822. 10 Price, 29. 

Onleied that, in future all references of answers of 
defendants for insufficiency, or for scandal and im- 
pertinence, or for iniprtinence made in the same 
cause, be made to the same master ; and • farther that 
where answ'ers of defendants have- been referred for 
scandal and impertinence, or for impertinence, and 
the court shall afterwards refer the same for insuffi- 
ciency, thq-latter reference be made to the same mas- 
ter as the tprmer refeipncc. Gen. Ord. 10th March 
1818. 
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Where answers have been referred for scandal, &c. 
and court shall afterwards refer the same for insuffi- 
ciency, the latter reference shall l)e made to same rons- 
tcr as former reference. V. C. 10 March, 1818. 
3 Mad. 317. Gen, Ord. 

A common ‘Ujunction having been obtained for 
want of answer, on the answer coming in, exceptions 
were taken and allowed ; tlie bill was then amended, 
to which and the exceptions a further answer was put' 
in *, the further answer w:is referred for scandal and I 
impertinence ; the master reported it was neither senn- 
dafuus nor impertinent, and on this rejmit the defend- 
ant obtained tne usual order to dissolve the injunction 
nisi. Exceptions to the answer to the amended bill 
were offerea to be shewn ns cause, but the court con- 
sidered the reference for scandal and impertinence a 
dilatoiy proceeding, and dissolved the injunction. 
Stone V. Bottridge, 2 Y. & J. 482. Pu. Injunc- 

llON. 

An affidavit made in support of a state of facts may 
be referred for scandal, but not for impertinence, by 
a party who has filed in support of a certain state of 
facts, an affidavit which appc<irs to be an answer to 
the former. Jn rare, Burian, 1 Hiiss. 380. Pii Kk- 
FEnF.NCE FOR Scan UAL; Pn. Affidavit. 

An order referring a defendant’s examination for 
impertinence cannot be obtained ns of c( -irs*', i> (he 
plaintiff have proccc:ded on the cvrmiination Jv.'ui- 
stons V. t/ra, 2 S. & S. 578. \Vai% kh. 

A pATty cannot refer for imixjitincnce, on affidavit 
filed in support of a motion, if after that affidavit was 
filed, he has filed any affidavit in opposition Ui the mo- 
tion. Keeling v. ffoshinst 2 Huss. 319. Waivkr. 

An exception may be regularly filed to the master’s 
report as to impertinence, after the order to expunge, 
and at any time before tlic impertinent matter is ac- 
tually expunged. David v. WiUiams, 1 Sim. 17, 
Pr. Exceptions to Mastkii’s TIkport. 

An examination setting out Tnaterial accounts, 
clearly and coiivcniemly, is not rendered impertinent, 
by vaiying from strict course pointed out by the inter- 
rogatories, nor by introducing three columns of fi- 
gures, so as to occasion blank columns in the office 
copy, although blank columns arc an abuse. BuUn 
V. Williams, 1 M‘(.'lcl. & Y. 334. A<-'col'\ts. 

Master’s report of im])crtincnce must be obtained in 
four days : where this was not complied with, order to 
refer was discharged with costs ; and where defendant 
had obtained order nisi to dissolve injunction, and 
plaiiitifT meanwhile bad obtained a leftTCuce for im- 
TCrtiiiencc, wliicli was allowed as a good c:ause against 
dissolving injunction, but plaintiff omitted to comply 
with above rule ; on motion to discharge order of re- 
ference, and dissolve injunction absolutely, the first part 
being granted, the plaintiff was obliged to show cause 
instanter against the dissolution. Hodgson v. Pritchit, 
lM*Clel.209. S,C. 13 Price, 451. Injunction, 
Dissolution of. • 

Reference of answer for impertinence is good cause 
against dissolving injunction. Joseph v. Simpson, 
10 Price, ^25. Pit. Injunction, Dissolution of, 
Cause against. 

Interrogatories and depositions not to be referred on 
motion of course, before the hearing for impertinence 
alone, without scandal. Ostnond v. Tindall, 1 Jac. 
625. Pii. Motion of Course ; Ph. Intkrroca- 

TOKIES AND DEPOSITIONS. 

Where bill found scandalous by master, injunction 
not granted till such matters expunged. Davenport 
V. Davenport, 6 Mad. 251 . 1 n j u notion. 

Court refiiWd (with costs,) to order interro^tories, 
however impertinent, to be suppressed, if witnesses 
have answered them ; th^ should demur : answering 
them waives impertinence. Jefferis 'Y, Wkittuck, I 
9Pri.486. Waiver: Fla. Interrooatorijes to) 
Witness. 1 
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If defendant means to except to report of imperti- 
nence, ho must first move for leave, and notice of 
motion must l>c given. Ward v. Bottalhi, 8 Pri. 86. 
Pu. IN Excii. ; Dep. Rememii. ; Report ; £x- 

CK11TONS. 

In cxcheciucr, report of officer on reference, that 
answer is impertinent, must he confirmed by the court 
on motion, of which notice must bo given for that 
purpose. Id. ih. 

Stranger to rerord, ennnot move to refer bill for 
scandal. A non. 4 Mad. 252. Sed.tjUftre? See 6 Yes. 
514. and id. note. Heame’s Ord. 25. Stmancek. 

In injunction eases, (he muster’s report on the (jucs- 
tion of impertinence must, at least, without rcfcreuce 
to the inquiry, whetlicr there is farther impcrtincace. 
have the same weight as his report on the question of 
insufficiency. Uuphael v. liirdtvtml, 1 Swan. 232. 
Pn. 1 njunctio>^ 

Answer Ijeing referred for impertinence, ani re- 
ported not im(>ertinent, order upon motion of course, 
to refer it to the master to lax the defendant’s costs. 
Turret v. Redifir, 1 Mfir. 132. J^i. ('osts. 

Reference for scandal and impertinence, is a suffi- 
cient proceeding «yith effect to save a bill. Goodwin 
V. Ditr-s, I Pri. 378. Pr. Dismissal of Rill^ 
Cause against. 

Motion to commit upon a fourth insufficient answer 
refusetl, the plaintiff not having a report of the insuf- 
ficiency of such fourth answer, though the defendant 
had fded a fifth answer. Const v. hUiers, Coop. 262- 
Pi». Committal for ivki’ffigiknt Answer. 

Practice in master’s office, to repoil answer insuf- 
ficient generally, upon establishing one exception, 
without entering into more, corrected, Roive v. 
Chidgeon, 1 V. II. 331. 

Interrogatories and depositions not referred for im- 
pertinence alone, without scandal. White v. Fussell, 
19 Vos. 113. In’jt.ui(o(js. ; Depositions., 

.Jurisdiction to expunge scandal from an aifidavit in 
innney or bankruptcy, on rcferenco to the master. 
Jup. /.e l/eiip, 18 Ves. 22 J , J v nismciTQN. 

Motion of course to refer a bill or answer for im- 
jiertiueuce or scandal. Id. 223. 

An 3 r proceeding may be referred for scandal and 
impertinence as a state of facts before the master, and 
affidavits Iii bankruptcy. Erskine v. Oarlhshore, 
18 Ves. 114. 

Scandalous matter, as allegations reflecting upon 
nmral character, and not relevant to the subject, to 
be expunged from the record, whctlier in a suit or 
bankruptcy, and without an application. Exp, Simp^ 
son, 15 Ves. 477. 

Allegations, material to the issue, are not imper- 
tinent, and being relevant and pertinent, though they 
may be false, and of whatever nature, arc not scan- 
dalous. Id. ih. 

Motion to refer the answer for impertinence, allowed 
as cause against dissolving an injunction, up^on the 
terms of procuring the report in a wtiek. Goodinge v. 
Woodhams, 14 Yes. 534. Pr. Dissolving Injunc- 
tion. 

Depositions referred for scandal upon motion of 
course, witliout notice. Easlham v. Liddell, 12 Ves. 
201. Pit. Notice. 

Reference of answer for impertinence is waived by 
subsecpient reference for insufficiency. Pellew v. 
,6 Yes. 456. Waiver. 

After an order for time to answer, tbe bill may be 
referred for scandal, but not for impertitteiice* Anon, 

5 Ves. 656, Pr. Time to Answer. 

The answer being referred for impertinence, is a 
good ground to continue an injunction. Harst v. 
'fklmutt, 2 Anst. 591 • Inj unction. 

The master’s rejiort on a reference for impertinence, 
needs no confirmation, and a report that the bill is 
not impertinent, entitles the jffiimtiff to an injunction, 

A A 
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unlesH an answor ha*? hrcii filetl. Murtiin ▼. Brough-' 
ton, 3 Swan. ‘2;W. Tii. r<iMiuMATioN ov Mas- 
ts ii’s 1{ rroHT. 

Whom hill is riM»orJ«*<l sramlalous, th'fcinlaut is eii- 
titlnd to liriv<* it cxi)uiij:t(l as of course, upon report 
Blade ; and to :i i-^ffeicnee to t,aLX eosls histanUr, after 
Teimit made. MuscoU v. litUhcd, *1 liro. C. C*222. 

Pll. (IoST>. 

A |iljiinfifrraiiiu)t rerernn answer for ini]HMtincnce 
after iej>iieutioii, or an uii(i(M-takiiig tn speed the cause; 
l)ut lie may refer for srandal at any time. Barnes v. 
Sfiilni, :i Swan. 232. 

Mxfeptions to rcjjort of impertincnei; cannot lie 
taken idler iinprrtincnco is cxpiin<Tcil,iiorwithoiit spe- 
cial order, wliile the order to e\pun.<;^c rc'iimins in 
foico ; a rcfioi-t of impertinence liavin^j hecn obtained 
hy siiiprisc, tliu master was ordered to abstain from 
acting' on order to exjiunge, until exceptions had lieeii 
ariiiiod. Mortimer y. West, 3 Swan. 22U. l*ii. Kx- 
cKi'iJONs; l*Ti, Oitor.n to f-xcunok. 

r.xcoptions to leport of im|K*rtincncc cannot be 
taken, nor he set down for argiirncnt, afl<‘r an order 
to (expunge without special levivc. v. Birc.lt, 

3 Swan. 230. Kxckciions ; Ounr.u to i 

Order to refer answer for impel tiin'nee not prose- 
cuted, is no objection to a motion to dismiss fur want 
of prosecution ; and ilel'end.inl mod not ol tain mas- 
ter s report in his favour. BniUoii v. Wool rich, 3 Swan. 
247. Pn. UiLi., oi . 

A discharge can led in heroi c a master, may he 
referred for iinpertincnci'. I*i ire v. Shatr, 2 Cox, lb 1. 
Pit. ClfAltGli AND Dim IIAlUil'. 

An answer haviu;.;- ht'cn rcfcircd for impi rtiiicnce, 
and reported impcitment, it is not necessary to have 
the iinpei'tinent matter actually expunged before the 
defendant moves to dissolve ;in injunction upon com- 
ing in of his answer, though he ^•anm)t move it pend- 
ing the rcfeioncc. htnnii \\ lioruutll, 2 Cox, 20'. 
Pll. IMoTION to InJCNCI U'N. 

Plaintif}' li.iviiig rcl'eiied a plea for impeitinencc, 
afterwards si'i tin* p.Ica down I'os argument ; this is a 
w'aiver of the d*:cii uc.c for imjieilinemo, notwith- 
standing the dcl'i ud ml h.ul attended ihe master upen 
it. ])ircn V. 1 Cox, ‘112, Pji, I'i.ka ; 

AVaivj-k. 

It is not con;' idiCif.l a sjtecies of iuijiertiiionco 
tliat many wit ne-'.'.c*' .ux* i-.aminedto the same fact, 
provided the fad lu: material ; Inii if it he admittO'l 
by the answer, ainl tliciern.c not in isMea in the can.-c, 
any depositions to tli;-.. ]>eiiit ’..i.uld ho dfeiiK’d inijid- 
linent. Vinighan v. l.l-nol, id. 313. I’u. !*a ii)r.'.< j-. 

A defendant to a hill, though not reived with pro- 
cess, may ap[Hnir g'afjs, ami leti-r it for iiuperlincuee. 
i‘V// V. Miislci\ i^'c. of' i'l.r/sl's foil. L'uinh, 2 Iho. C. 
C, 270. ■ Pn. Arer xham i; i.n vii'i. 

Practice as to reference ef an answer for imperti- 
nence, after an oidcr n:.\i, to (li^Nolve an injuiictioii. 
Jentiuigs t.WnlLer, I Cox, 173. Pn. Oniniu nisi, 

TO MSSOI.VJi I.NJl'M'lloN, 

The bill being icfoiivd for impertinence, the plain- 
tiff cannot move (as of course, ) for an in junction Ibr 
^^ant of an amwer, but is in tiie .same situation us if 
the time for answeiiiig weie not out, until the master 
has reported on tl»e reference. Neale v. HadewM, 

1 ( ox, 104. S. C. 1 JJid. C. C. 574. Tnjcxction, 

Any record of the court may be referred for scandal 

at any time, and even by stiangeis to the suit ; but 
it IS otherwise as to a inference for iiupertincnce ; 
though such orders are discTetionary to a cei^ain ex- 
tent, the opportunity may be lost Or wat^edw^ Atton. 

2 Ves. 6’31. 

r Reference for scandal may be at anv time, not so 
as to mere impcitincncc. Scandal iuchides imjicni- 


nence, but a matter may be impertinent, witlioui 
being scandalous. Nothing scandalous that is strictly 
redovant to the merits. Fenhoulhet v. Pnssaoanl, 
2 Vos. 24. 

AfHdavit referred for inipertiDeape.- Philipt^v. 
MuU^nan, Dick. 113. m. 

After time to answer, bill cannot be referred for 
impertinence, though it may at any time for scandal. 
^Farrar Farrar, \i\. 173. 

In this case an order was made to refer the aftidavit 
of plaintilf's own solicitor for imperlinenco. Phillips 
V. Phillips, 3 Atk. 3111. 

If answ'cr hu reported sufficient, and on exceptions 
held iiisuHicient, defendant is not to pay the 4().s'. 
(‘osts for iiisniliciciit answer. Knighthi v. Deacon, 
Dick. 82. 

'I'hu court w'lll order deposUkms to be referred for 
scandal and impertinence to a master. Coelis v. 
}Vorlliington, 2 Aik. 235. 

If a bill be referred for iinpcrtlncace, and master 
report it ix'rlmcnl, defendant may except generally, 
without specifying the parts of the bill wnich aic im- 
pel tinent. Miickwoilh V. Briggs, 2 Atk* 182. Kx- 
< KCTioNS lo M NSTKu’s Ri roRr. 

After the defendant has auswcicd the bill, he can- 
not refer it for scandal. Ahergarennp v, Abergavcniiif, 
2 P. \V. 311. Siul ijunre. Waivkii. 

Doinuirer of a witness to interrogatories, enquiring 
after luattr'r di^famatoiy to a third iicrsoii, and not 
material in iht'. eausc, allowed. Mulgraoe v. TA. 
/iM/ihfir, *2Swau. 11)8. Pu. Doiiinuru to Intiii- 

1(0(,A10H11-.-'. 

An answer may be scandalous even in the title, 
if it relleets upon the ])laintiir, because it is uo part of 
the defence, and cannot be put in issue. Peck v. 
Peck, A I os. 4b*. 

A counsel who sets his band to a bill containing- 
scandalous matter; is liable to co^ts. Fmeison v. 
DallLsini, I C. l{, 104. Pii. SioN.Mcnii of (.'oi;x- 

Sl L. 

'I’lic defeudant obtained an order to refer the bill 
for impeitineuce, alter ho had twice prayed lime to 
aiiswci : the eliaiieullor ordered that ho should pix)- 
curc a rcpoit within four dn\s, or the order be liis- 
cli.iiged. Atwit. Aius. 71. I’li. 'I' i.mk to answi- u. 


(r) If III o suits (ire for similar ohjects. 

On a icfeicme to llic master to inquire whether 
proeccJiiiigs at law and in ecpiily arc for the same 
mailer, all pro(!ccdiiigs are in gem ral stayed in the 
mean lime, .loiorjt v. Brodrich, IJac. 630. Pit, 
SiAviNc. Pnrif l■.l■l)lNG^. 

A\ hero an information and a piititioii under the 
52 (i. 3. c. JO I, are proceeding together, and include, 
the. same or pa it of tlie same objects, the court will 
icfet it to the Ailoiiiey-geiieral to consider whicli should 
pioceed. Att. Gen. v. Green, 1 Jac. fit W. 303. 
(iiAniiY. 

A reference to the master to inquire whether pro- 
ceedings at law and in cciuity are for the same matter, 
stays all proceedings, witlu ut the special Older of the 
court, whicli will give or withhold leave^ to proceed, 
accoiding to the ciicunistauces of each case. Car*. 
iricM V. young, 2 Swan. 239. Pu. SlfAYiNO Piio- 

CKFDINOS. 

Upon order being made on plaintiff to elect whc-. 
ther he will proceed at law or in equity, and on mo- 
tion to disc'harge that oi-dcr, court will, if there are 
sutiicient facts licfore it, decide whetlter election ne- 
cessary Ujljthoat, reference to master. Anon. 2 Mad.: 
395. W* Law ok Equity. 

Where two suits are instituted in the name of an 
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infant by different persons, acting as his next friends, 
it is of coarse, to refer it to the master to sec which 
is most for the infant’s benefit, npon the mere allega- 
tion of the counsel, tliat both suits are for the same 
pij^pose, it bem at the risk of the parly moving, in 
case the alleginnm should prove untrue, to have the 
order for refeieiioo discharged with costs upon the 
special application of the other party. Sullivan v, 
Sullivan, 2 40, Infant. * 

Upon such a reference, the master is at liberty to 
suggest any improvement in the frame of the suit, 
and to report any special circuinstaiiees that may be 
for the infant’s advantage. Id. ib. 

Suggestion that the defendant is doubly vexed by 
suits in equity and at law for the same matter, as- 
certained by reference to the master. Jloifd v. Ileiu^ 
telman,’! V. & 11. 3R1. Election, Law on Equity. 

Flea of another suit fur the same matter referred 
to master. Wild v. llohsuH, 2 V. & >3. 110. Fn. 
Flea. 

lleference whether two suits arc for the same mat- 
ter is obtained by plea in chancery as in the exchfi- 
quev; ndt by motion. Murruii w, Shiuiuell, 17 Ves. 
353. 


(f) IfsHilforinfu-.il'iheiujIt, 

A suit instituted on behalf of iiihints by a sidicitor 
wholly unconnected with the family, it was, on tiie 
iTiutioii of the defendant, referTcd to tlic naslei to in- 
quire whether it would be for the infant's lieucfit that 
tiic .suit should bo prosecuted, the dofeiidant under- 
taking to render to the master the accounts prayed 
for by die bill. Rivhurdsou v. Miller, I Sim. 133. 
F. A All. 

Infants being a<]ded as parties to a iMuse. after the 
report had been nia<le. it was referred to tlio master 
to enquire wlietlier it would lut for their benefit tli.it 
the report sliouhl he adopted as to them. Brookfield 
V. Bradleii, 1 ,lac. G32. 

After a ilecree in one or two suits commenced in 
the name of an infant, it is not usual to refer it to the 
master to fmquire which suit is most beneficial. lay- 
lor V. Oldham, 1 Jae. 5'27. l*n. Dja uKK. 

Court will not enquire if suit is for benefit of in- 
fant, unless tlicrc is a strong case of no benefit, or of 
an improper moti\e. Strrens v. Slevens, (j Mad. 97. 

Infants being made <! 0 -p 1 aintiirs in fvo «ui!s re- 
lative to the same matter, the court wall not before a 
decree (on the master's repoit tliat one suit is more 
for the benefit of the infants), d'lsiniss the bill in the 
other suit unless by consent. Morlimcr v. IVcbt, 
1 Swan. 358. Fn. Dismissal of llii.r,. 

No reference upon an application by tiie next 
friend of an infant, to see whcllicr a suit wliiidi ho 
himself has instituted is for tiie infant’s benefit. * Jmics 
V. Pmvell, 2Mci'. 111. Fhocmkin Ami. 

Reference, which suit by prochein amis most ad- 
vantageous to infant. One ordered to prosecute ; 
other not ves:raiiicil further, it being at his peril to 
proceed.. Owen v. Owen, Dick. 310. 

Where there are two suits brought by difieient 
prochein fiSids, the court will refer them to si^c wlii(;h 
is most proper, because the court, as guardian of in- 
fants, wiU take care that wliat is done shall be for 
their benefit. Amm, 3 Atk. 603. 

A father left a great personal estate to two infant 
children, and made his wife executrix. A bill was 
brought in the infant’s name by a relation as prochein 
ami, to call the .mother to an account On s^davit 
of several other- islations that this suit igMe infant's 
name was out of pi(|ue, and not for the imiit’s good, 
the; court referreu it to a master, who reporting the 


matter to be so, the suit was stayed. Va Ciwtri v. 
Drtf Wa, 3P. W. 140. 


I (^) To appoint guardian. 

I All infant's property being veiy small (290/.), main- 
i tenance ordered out of the principal without a rc- 
ference. Green, 1 .Tac. & W\ 253. Infant* 

Matnienanci:. 

tio inteiest of 1200/., the property of llirec infants. 
Kip, Dndleif, id. 354. ii. 

Guardian not to be apiiointcd without a reference 
when the infant's property amounts to 150/. per an- 
num. Kvp, J anion, 1 Jae. & W. 395. 

llcrerencc for maintenance and appointment oC 
guardian of an infant, ordered on petition without 
suit ; property 200/. per annum. Eip, Myerecough, 
id. 151. Fiu Ff/h-hon ; Infant Maintenance. 

Order appointing a guardian without a reference 
only where the property is excessively small, refused 
where it amounted to 1500/. K\p, Wheeler, 16 Ves. 
266. 

Maintenance allowed for an infant though nocav^ 
in qpnrt. Krp, Kent, 3 llro. C. C. HO. 

\V hea .1 father, by his will, names guardians for 
his natural child, the court will not appoint them 
guardians without any reference to the master. Ward 
V. St. Paul, 2 15ro. (b C. 683. Ibit 5(?e contra Peck- 
ham V. Perkham, 2 Cox, 46. Guard. Testamen- 
tary ; Hasiard. 

Infant apprenticed to particular person, and fee 
paid without reference, father allcding ho thought it 
projKir. Mendes l)a Costa v. J)ti Paz, Dick. 168. 

Reference for maintenance without suit when first 
introduced ; court will order costs on reference for 
mainteii-incc without suit. F.xp, Thomas, Amhl. 146, 

(It) fn Ciises of forcclosnrc, and tedempiimof mort'* 

On motion for reference under 7 G. 2. c. 20. the 
court refusiid to direct master to take into account 
costs incurred at law, no mention of proceedings at 
law having been made in the bill ; but leave was 
given to aineml hill in that respect, and motion to 
staml t)\cr in me in lime. Millurn v. Ai«gir, 3 Mad. 
•133. ]*i:. ISii.i., Amendment OF ; Fit. Cosfis. 

Mortgagor defendant to a bill of foreclosure licing 
•in conteiiqtt, cannot obtain tlic jcfcrciice on motion 
under the stat. 7 G. 3. c. 20. Ifeirilt v. McCartney, 

13 Ves. 560. Srxr. (b of; Covtfmpt. 

Defendant to a hill for an account, cannot, upon 

niutinn immediately after answer, have a reference 
to the master by analogy to the case of a mortgage 
by stat. 7 Geo. 2. c. 20., and tlie case of specific jier- 
formrincc according to the practice settled, though tlic 
reason of it is questionable. I'ldridgc v. Porter, 

14 Ves. 139. Fii. liir.T. roii Account. 


2. Uejwrt and certijicate, 

(rt) Form of, 

b) Settlement and signature of, and effect thereof, 

c) Filing and obtaining, in what time, 

i d) B-tiview of, and amendment of. 
e) Confirmation, and ejfect thereof, 

(J ) Separate rejtort, and what aett may be done uiih- 
out waiting for report, 

(g) Certificate, xmien neceuary,. 

Fflceptions. ^ 

* (1) General orders, ■ 

(2) When proper or wcessary, and of ohtain- 
ing leave of court, 

(3) Form of 


A A 2 
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* (4) Deposit on, 

(5) Time of, filing* n.ml effect of* 

(6) Setlhiff doun, henriug, aitd arguing* 

(7) Allowance and overruling, effect i^* 

(a) Fermff* 

Master’s report not to be respected which exceeds 
terms of rcfereuce. Iteame’s Ord. 23. 

Ifow master’s reports arc to be drawn. Id* 81 . 

On motion to dismiss for want of prosecution, clerk 
in court, (six clerk, sec 10 Ves. 404, n.) on his cer- 
tificate as to proceedinp[s in the cause, (which may 
be obtained after motion is made), must not slate any 
proceedings subsequent to motion. King v. Noel, 

6 Mad. 13. Pr. Dismissal for want of Phose- 

CUTION. 

If on referenoo in bankruptcy to master, he finds 
examination of witnesses neccssaiy, he must certify 
accordingly to court, who will make the order. Anau, 

4 Mad. 379. Pit. Oroeii for Examination of 
Witnesses by Master. 

Master in his report is always at liberty, though nut 
directed by decree, to state his reasons for disallow- 
ance of a claim. Chamnernowne v. Scott, 4 iVfad. 
209. 

The master’s certificate in support of a motion for 
an absolute order for production of books, &c., or 
commitment, must bear date on the day of the motion. 
JJophinson v. Leach, 3 Swan. 98. Produciion of 
Deeds. 

Where some exceptions to answer arc overruled, 
and some allowed, master should by report point out 
which are and are not allow'cd. Agar v. Gurney, 
2 Mad. 389. Pn. Exceptions to Answiiu. 

Under a decree for account of jirocecds of a joint 
adventure, on bill by one party on behalf of himself 
and the otlierSi and inijuiry who are concerned with the 
plaintiff, the master, having by advcitisements, as 
usual, declared those who should not come in excluded, 
reported several persons who had not come in to claim, 
entitled to shares ; further advertisements directed, 
but payment into court of those shares refused, and 
the dccTM not to be executed as to those who should 
not come in. Good v. lUewitt, 19 Ves. 336. Pn. 
Payment into (Iouut ; Pr. Decree to Account. 

Where a surplus to be distributed in an uncertain 
sum, the master ought to report the shares in aliquot 
parts, not in money. Att. Gen* v. Ilaberda&hin's' Comp*^ 
1 Ves. J.29d. 

On a refihenco to a master in bankruptcy, with 
liberty for him to examine parties on interrogatories 
if he should think fit; it seems that if the master 
should decline to examine any party when retjuirod 
so to do, he should state the grounds on which he 
declined to do so. Kjcp* Cluirier, 2 Cox, 168. I'u. 
Examination before Master. 

Schedules of accounts, referred to in the master’s 
report, must be annexed to and filed with the report, 
and not entered iu a book, and kept in the master’s 
office as was attempted in this case. Smith v. Smith, 
Dick. 789. 

Masters in chancery, in reports which arc special, 
are only to state bare matters of fact. Dk. Marlhorough 
V. Wheat, 1 Atk. 454. 

^ Where a master reports any thing as admitted by 
either party, which report il afterwards excepted to, 
the report must primA facie be taken to be true, and 
requires at least an affidavit to falsify it. Allen v. 
PfndUburg, cited. Da Costa y. Da Cotta. SP.W. 
142. note. 

In a crei^or's suit against the admuiistratatoii^ and 
account decFecd, the master reported tliat defendant 
^ad assets sufficient to satisfy plainti^s demand ; 
costs were dq^recd generally against the admiAistiator. 


Datjy V. Seys, Mob, 204. Fr. Costs ; DecbcB' VOR 
Aumon. op Assets. 

Where some tenants entered into an agreement to 
stand by others of the tenants, who. aire made de- 
fendants to a suit brought againrt W lofd 
upon consent, the court will direct ^t the agreib- 
ment shall be annexed by way of schedule to the 
master’s report. Thauet v. Paterson^ Barn, 255. 

(6) Settlement ami signature of, and effeeU tltereof* 

Defendant may file further answer before master 
has signed his report of insufficiency of first answer. 
Wt/nne v. Jackson, 2 S. & S. 226. FR.FuRTnER Ans. 

Order for injunction for want of answer obtained 
after master has signed his report of insnfiiciency of 
answer, but before report is filed, is irregular. Id* tfr. 
Pn. iNJUNtmoN. 

Motion cannot be made for opinion of court to ob- 
viate difficulties of master in drawing up his report. 
Agar V. Gurney, 2 Mad. 389. 

Evidence not to be received by master after he has 
settled his report. Thompson v. Lambe, 7 Yes. 687. 
Pr. Evidence. 

(e) Filing and obtaining, in what ime»' 

IVfastcr’s report on reference for impertinence must 
be obtained iu four days. Ccn. Ord. 25th Jan. 1822. 
10 Price, 29. Impertinence. 

1 o Im) filed with register within four days after sign- 
ing. Jlcamc’s Ord. 293. 

Master’s report of impertinence must be obtained 
in four days ; where this was not complied with, oitlor 
to refer answer was discharged wilh costa. And 
where defendant had obtained an order nisi to dis- 
solve injunction, and plaintiff in the interim had ob- 
tained a reference for impertinence which was allowed 
as cause against dissolving injunction, but plaintiff 
did not comply with the above rule ; on motion to 
discharge order of reference and dissolve injunction 
absolutely, the first part having been granted, the 
plaintiff was obliged to show cause instanter against 
the dissolution. Jlodgson v. Pritchil, 1 M*CIel.209. 
S. C. 13 Price, 451. IIef. for Imfertinencb ; Pr. 
Injunc. Dissolution or. 

Master’s certificate of disoberlience to decree di- 
recting ileed, &c. to be produced before biro, need not 
be filed within four days after it is signed ; it is suffi- 
cient if filed before four- day order is delivered 
out. Ilan is V. De Tastet, 1 S. & S. 263. Filing 

1’lKA DINGS, &c. 

Sufficient if a master’s rcjKirt is filed before any 
proceedings had thereon, though not within four daya 
after it was made. Kyles v. TVarrI, 2 P^-W* 517. 

(d) Review of and amendment ef* 

The master was ordered to tax the costa of all par- 
ties, and the account was directed to be paid out of 
the assets of the testator in the cause by W execu- 
tors, who were to be at lilierty to pay the coals of cer- 
tain parties to A their solicitor. A was an attorney 
of K. 13. and C. P. but never had been admitted as 
a solicitor in the court of chancery, and Ao master 
for that reason disallowed the whole of mit chaigea 
except what he had paid to his dork in court. He 
had however previoudy received from him clients to 
the full amount of his bills. The dieiM' then peti- 
tioned for an order on the master to review bis certi- 
ficate and tax A’s bills, but their patitieu was dia- 
missed. Prebble v. Boghurst, 2 Sim. .it47. Pn. 
Costs, Taxation of. 

After ti^ppnfiimation o(a repe^, a review will not 
be ordeie^ vnliiie on a very iSibng case ; and ob- 
jectiona aflbeting tbe auhetanca of it will not be per- 
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nilM, bat mere miitakes may be rectified. Turner 
V. Turner, lJac.ficW.39. Report, Confirma- 
tion OF. 

Master directed to review his certificate and state 
n|^ns why ei^ipioation impertinent. Anon, 3 Mad. 

It is not competent to the lord chancellor to order 
the master to review a report confirmed and followed 
by a decree of the master of the Rolls, containing 
consequential directions, while that decree stands. 
Turner v. Turner, 1 Swan. 154. Jurisdiction. 

The master ordered to review his report after 
confirmayUon. Id, 167. Pu. Report, Con firm a- 
TiON or. • 

After r^iort was confirmed in favour of title by one 
master, and then master in another proceeding made 
a report by which the title was affected, motion that 
it should be referred back to the first master, granted. 
Jeudwine v. ALcock, 1 Mad. 597 . 

On reference to master to approve settlement to be 
made on wife, See. of bankrupt, in respect of her pro- 
perty, the master approving the whole of her pro- 
perty on exceptions directed to review his report. 
Beregford v. Holwn, 1 Mad. 362. Iluaii. fic W ifk ; 
Bankct. Settlmt. 


Upon reference to master as to fa«.t cl po.aOii’s 
death, the report only slating th > circums- d^cs, viz. 
absence abroad fourteen years without any account of 
him, but not drawing the conclusion, it was referred 
back to master to state whether he was dead at Uie 
time when administration was granted, especially as 
two years more had elapsed since the report. Lee v. 
WUlock, 6 Ves. 605. 


The court will not interfere with the master’s ap- 
pointment of a consignee unless upon special grounds 
and a strong case. Ikmershank v. Colamau, 3 Ves, 
164. CoNsiuNKB OF W. India Estate. 


Allowance of a debt in the master’s report, which 
had been obtained by fraud, rectified, the proper 
mode of proceeding being by original bill, not by bill 
of review ; and held that it was not necessary to pray 
sp^ifically that the act of the court should be set 
aside, plaintiff having made a sufficient case to obtain 
that relief under the prayer for general relief. W«- 
uaton V , Molesworth, 1 Kden. 18. Re. Hill of Re- 
view. 

Master to review report in order that exceptions 
may bo taken. VaUauen v. Weldtm, Dick. 291. 
Ambl. 126. Rn. Pauoi. Eviu. ; \Viiio\/. 

AVhere the error in a master’s report is ( vljs to a 
party’s not laying a material piece of evident^ before 
aim, the court will not direct him to review his report, 
but upon, tha exceptant giving up liLs deposit. Hedges 
V. Cardomi, 2 Atk. 408. 

Mistake in report enrolled, amended, and docket- 
ing also. Yow v. Townsend, Dick. 59. 

Part of the decretal order directing an allowance to 
the defendant was omitted in the register’s book, and 
the master in conaet^uence rufused the defendant’s 
claim, but on exceptions the allowance was made. 
Tredcn^ v. White, 3 C. R. 72. 


(i) Confirmation and effect thereof. 

The order nisi to confirm a report, may be obtained 
on a petition. 21st Gen. Ord. 3rd April, 1828. 

The geiieril][ rule is, that where the report of the de< 
poty remembrancer may be excepted to, it requin» 
confirmatibti ; but the case of trustees approved of by 
him is an attention ; there the report is good, unless 
excited to* Gen. Old. 18th June, 179^ ^ 

l^t confimied wiUloat day given. ipimes Oid. 

Puichaaer who has confinned his report nisi, can- 


not after notice to open biddings, -confirm absolutely, 
Vansittart V. Collier, 2 S. fie S. 608. Pr. Salfh. 
Judicial, Opening Biddings; Vendor fit Pur- 
chaser. , . * 

Where exceptions will He to master s report, it must 
be regularly confirmed before an order can W n^e 
upon it. Scott V. Livesejf, 2 S. fit S. 300. Pb. Ex- 
ceptions to Master’s RkVout. 

Master’s report of receiver’s accounts does not re- 
quire confirmation, and cannot be excepted to ; but 
couit will enter into consideration of objections 1° 
general principle on which master has proceeded in 
taking such account, but not of objections to particular 
items in it. Shewell v. Jones, 2 S. fit S. liO. PR • 
Receiver’s Accounts. 

The master’s report on reference of title, will not be 
suspended to wait the event of a suit commenced 
against the vendor for recovery of part of Ihe'Wlate ; 
but the two suits may be hcanf together. Oebaldiston 
V. Askew, 2 J. & W. 539. 

Piling exceptions alone, docs not prevent the confir- 
mation of a rciMirt ; they must be set down. Mole v. 
SmUh, I Jac. & W. 670. S. P. AM v, Iftdtt, 

2 Cox, 169. Kxceptions TO Report, 

<3n a petition to conliim a report, and praying con- 
sequential directions, a party cannot, without pFOsenM 
ing a counter petition, slrow cause against the confir- 
mation, except upon grounds appearing on the face of 
the report, nrodie v. Barry, 1 .lac. & W. 470. 

After tire confirmation of a report, a raview will not 
be ordered, unless on a very strong case ; and objec- 
tions affecting the substance of it will not be permitted ; 
but mere mistakes may be rectified, larner y. 
Turner, 1 Jac. & W. 39. Review of Master b 

Report. ... r 

The master ordered to review his report after con- 
firmation. Turner v. Tuniei*, 1 Swan. 157. 1 ii# 

Order TO Review Master’s Report. 

Rxccplions to a repoit may be taken off the file, if 
filed after the report has been confirmed absolute. 
Sterling v. Thompson, Coop. 271. Pr» Exceptions 
to Report; Pr. Taking Plkadinos off h ilk. 

Biddings will not be opened after confiimation of 
the reirort, unless fraud is shown in puTcbaser, or 
fraudulent negligence in agent, &c. or other 8|)Wial 
circumstiinccs. Mtyrice v. Jik, of Durham, 11 Vcs. 
67. Pr. Sai.es Judiciat., Opening Biddings. 

irregular to confirm reports, as to maintenance on 
^lotion. Creenwell v, Ureenwelt, 5 Ves. 199. 1 R* 
Motion. ^ 

After an order for confirming the report nisi, mmg 
exceptions and making the deposit with the register 
arc no causo to prevent that order being made abso- 
lute, unless an order for setting down the exceptions to 
be argued is obtained, which may be done either by 
the plaintiff or defendant, the order confirming the re- 
port was disitharged on payment of costs. Oiwri v. 
Moses, 4 Ves. 617. Ph. Order nisi ; Pb. liXCEP- 

TioNS TO Report. ^ . i « 

Bond and judgment assigned, interest must be 
culatcd to the date of the report, so aif not to ex^ 
the penalty. Shari) v. Kl, of Scarborough, 3 \BOewgp 
Interest how calculated. - 

After final report of costs, fire, nothing remuinng 
but application of the fund ; ordered, that wmee on 
tire cferks in court of the defendants should ^ good 
service, in order to confirm the report, on motion and 
affidavits, that some lived in the Jiastand Indi^, 
and others in difterent parts of this countljr, though 
there were only five defendants. JiicfcioB v. ■ 

2 Ves. J. 416. Pn. Service substituted. 

... The master’s report on a reference for impertinence 
needs no confirmation, and a report that the bill is not 
impertinent, entitles the plaintiff to. an injunction, 
untess an answer has been filed. Mt^rtyn v. BrougKt 
ton, 3 Swan. 232. Pr. iMiPSiiTiirivcii. 
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Interest not given from the confirmation of the re- 
.port upon demands liquidated by itf but not bearing 
'interest in their naturct as legacies and arreus of an- 
niiitieSy though both legacies and annuities were 
•charged upon land, and the annuities were not paid 
out ofihe rents and profits as jiosscssion was taken by 
•mortgagees, and though one of the annuities was the 
rovision fora widow. Creuzev* Hunter, 2Ves. J. 
67. 4 Bro. C. C. 157. Intkhlsw-. 

Interest is computed by tiic master’s report, upon 
such debts only as carry interest ata-ording to the rate 
they carry ; and upon farther directions, subsequent 
interest is directed, only on those upon which the re- 
port has already computed interest, hut no interest is 
cx)inputed on simple contract debts by the. report or 
onler afterwards. Id. 1(5. 

In exchequer, if defendant conceives luinsclf ag- 
grieved by master’s report, he must file exceptions 
thereto, and' such exceptions must be set down to be 
argued iu court ; but if no exceptions arc taken, the 
ooiirt confirms the report as of course, and thereupon 
gives proper directions. Knt/rv. lirnrre. 2Bri>. 

*120. Pit. Exckpmons to Mas'ikh's Bkcout. 

Exceptions allowed to be taken to report, thcfligli 
confirmed, and though none were tikcu to draft. 
Allen Allen, Dick. 362. 

Commissioners^ certificate confirmed as a report. 
Keeling v. CariwHght, Dick. 401. 

Bare filing exceptions is not showing cause against 
confirmation of report. Hall v. MulUuer, Dick. 604. 

Biddings opened after confirmation of the mastcr\s 
report upon a considerable advancie, there having been 
a mistake, made in a particular of the estate left with 
the master, and one of the parties who confirmed the 
report having l)een steward oi the family, and knowing 
more than he communicated . Cs, (iowvr v. Ef. (lower, 
2 Eden, 348. Fwavo ; S a i.rs Judicial, Opemno 
BinniNGS, 

Defendant permitted to take exceptions to a report 
after confirmation, without having taken objections 
previousW. Allen v. AlUn, 1 Swan, 158. Pit. 
Masteb’s Rsport, Kxolp'iions to. 

Confirmation of master’s report opened, and the re- 
jiort allowed to be exceptcil to, or reviewed under par- 
ticular circiimstanecs, although previous exceptions 
had been disallowed after argument. Han kins v. Day, 
1 Ves. 189. Id. 

A master’s report of what was due to a mortgagee for 
principal iitoest and costs, was coniirmed nisi, and 
by the regi^r’s minutes at a subsequent seal in the 
same cause taken down, order absolute, but never en- 
tered ; on the register refusing to do it, an application 
for an order de novo. Anon. 3 Atk. 521. 

Not usual to have reports of receiver's accounts 
confirmed. Cowper v. El. Cuirper, 2 J*. ^V. 729. 
Pu. Receiver's Account, 

Where a debt is liquidated by a report, the whole 
carries interest from the time of confirming such re- 
port, and so mties qnoties as any new report is made. 
Bradshaw v. Astlep, 4 Bro. P. C. 505. Ixtkhest. 

A master reports so much due for the principal of a 
portion, and so much for the interest ; the court of 
chanceiy decreed tlie money so reported due to be 
paid, togctlier with interest upon the piincipal sum 
tin payment. On an appeal, interest was directed to 
be carried on for the whole sum, principal and in- 
terest, stated by the master's repoit, from the time of 
confirming that report. Kelly v. U. llelU io, 4 Pro. 

. P. C. 495. Id. 

A pt^y cannot move upon a master's n&jioTt to 
pnng the cause on for further directions, till the 
^^%ort is confirmed. Smith v. Bepnoldt, Mos. 7J. 

Motion; Pr. FuRriiER Directions. 


(f) Separate repaint, and what acU may be done, with’^ 
out waiting far general report. 

Master may make separate reports as he shall deem 
expedient. 70tli Gen. Ord. 3rd April, 1828. 

In separate report as to debts and l^cies, he may 
certify as he pleases on state of the assets. 71st Gen. 
Ord. Id. 

Report of insufficient answer, wlicn to be produced. 
Ben mu's Ord. 53. 

A separate report is never allowed, except for the 
purpose of expediting the general proceedings. Hare 
V. jlnscomhe, 1 M'Oid, 101, S. C. 13 Price. 277. 

Motion by plaintifts to restrain masters from making^ 
a separate report, until a inoiitli after the trial of ari 
indictment for perjury, upon affidavit cariied on by 
thtitiiarty in support of charges, or until further order, 
or that lire report might be without prejudice to plain- 
tiffs ihereafter prosecuting his claims, refused with 
costs. Jiohili 'c!i V. Bcndeluch. 1 JM'Clel. 673. 

If testator’s personalty paid into court be clearly 
more than siillir'ient for payment of debts, legacies, 
&('. ^:c. so that there is no occasion to resort to the 
produce of the estate devisoil to be sold for tlic 
purjiose of creating a siilisidiary fund for exigencies 
of will, court will proceeil to decTco exucurion or trusts 
in exoneration of fiiiui, without waiting for a final re- 
port, which would in strictness be necessary, or until 
the devised propcity should be sold. Koel v. Henley, 
7 IVicc, 248. l.‘ixwT»’rioN or 'riiusTs of Will, 

Court of exchequer will not direct dcp. rememb. to 
proceed to make a general report, until the previous 
orders for separate nqiorts are regularly disposed of, 
althougli tic liave before him a full sialcment of facts. 
Isowis V. Mmgan, 3 Price, 175. 

Separate r(‘port under circumstances allowed as to 
costs alone, without waiting for gcnoial report in the 
cause. Edrsx. Itose, 2 Mad. 418. J’li. Costs. 

Where estate is devised to infants charged with 
payment of debts, if personal iiisuffii'icrit, sale of real 
not decreed till master report personal insufficient, 
though infants at bearing admit it to be so. Birch v. 
Cdorcr, 4 Mad. 376. Infant, when bound by 
Admissions ; I’n. Sale when directed ; Trust 
to fay Dkiits. 

Arrears of annuity ordered to lie paid to widow and 
executrix, although no report of debts had been made, 
it being stated, by her answer, that there was no de- 
ficiency of assets. Skinner v. Sweet, Coop. 54. Pr. 
Payment out of Court; Annuity, Arrears of. 

Sale of real estate decreed provisionally, without 
Avaiting the account of the personal estate previously 
applicable. Curtis v. Price, 12 Vcs. 105. Sale op 
Real Estate ; Pr. Dfcrkk. 

Before report, court refused to order balance of 
charges allowed against defendant upon account, and 
the whole allegcil in liis discharge to bo paid into 
court, upon certificate by the master, and defendant’s 
examination before him, but also refused a morion to 
take the certificate off the file. Fox v. Machreth, 

1 A^’es. .1 . 69. ]*R. Payment into Court, . • 

A separate report directed, of what was due to a 
dowcrcss, Avitliout entangling her a general account 
of incumbrances. Eccleslon v. Berkeley, firidg. 263. 
Account. 


(g) Certificate, when necessary,t 

Dn ajiplication, the master shall cerrify the several 
proceedings whicli have taken place in his office. 
67tli Gen. Order, 3rd April, 1828.^ ^ , 

Upon a reference to the master, it beinj; necessary 
(to enable him to make his report) to have the evi-> 
cienoe of in the books of the bank of England, 
the master ii bound to grant his certiffcate, in order 
to justify the bank in permitting an inspection, fa- 
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^tlie^UIian qompcl the parties, by his refusal, to file 
their bill for a discovery. Bnu^e v. Onnond, 1 Mcr. 
409. Pn. Inspection op J)ked8, &c. ; Bank op 
England. 

Tho master not ordered to certify whether he was 
satisfied with ^ production of the rapera by a party. 
Colton V. Harvey^, 12 V'^es. 391. Pr. Production 

OF 1*APF.I18. 

N'o certificate by a master as by ^countant ge- 
neral ; but there must be a report in order to take 
notice of any thing in niaster's office. Fox v. i\ltick- 
reth, IVcs. J.70. Pn. Phockedings in Mastkii’s 
Opfice. 

A commission for the examination of witnesses to 
falsify an examination of a party before a master 
cannot be had without the usual certificate from the 
master of the necessity of such a commission. Bmr- 
croft Berkeley, 2 Cox, 108. Pn. Commission to 

EXAMINE. 


(/i) Exceptions to. 

(1) General orders. 

(2) When proper ornecessary, and (f obtaiuuor leave 

court. 

(3) Form of. 

(4) Deposit on. 

(5) Time and cfjcct ot', 

(6) Setting down, hearing, and argning* 

(7) Allowance and overruling, effect of. 

(1) General orders. 

Exceptions to reports must be filed with tlie register. 
Bcainc's Orders, 211. 

Deposit and costs thereon. Td. 211. 23G. 2G7. 
289. 316. 326. 469. 

To be entcied by register in pajHir. Td. 211. 

And notifxi given by exceptant to clerk of other side. 
Id. 211. 292. 

/ Not to be filed by register (if concerning suiliciency 
of answer) unless Immght and filed, and notice given 
to clerk of other sicic. Id. 254. 

Notice of exceptions to be set up in the register's 
office two days before bearing. Id. 254. 

Exceptions not admillod (if relating to sufficiency 
of answer), unless filed with register within eight 
days after subpa'.na for costs of answer, 6cc. Id. 
258. 

Though exceptions are allowed, yet if party brought 
not in objections to master, lie shall pay ci>sts. Jd. 
269. 

If exceptions to re{)ort, as to paying money into 
court, are admitted after time fur filing is out, pni- 
ccedings on report not to be stayed without bringing 
money into, court. Id. 261. 

The order containing the three last positions sus- 
pended. Id. 294. 

Good cause of exception that affidavit, ground 
of report, was not filed Ijcforc report passed. Id. 
307. 


(2) When proper or necessary, and of ohlaining leave 
of court. 

Tho general rule is, that where the report uf the 
deputy remembrancer may be excepti:d to, it rcipiires 
confirmation ; but the case of trustees approved of 
by him, is an exception : there the report is good, 
unlesssteceptcd to. Gen. Order, 18th .lunc, 1792. 

In equij^, the proper mode in this court of ob-*- 
jecting to the master^s taxadou of co^, is to move 
upon affidavits, stating the ground o^bjertibn,. for 
leave to file exceptions to the report. Wright v. 


SoHthwood, I Y.,&J. 42p. Bh. Taxation op 
Costs. 

The master’s certificate, as to production of books, 
&c. by a party, cannot be excepted to ; a motion 
must be made to quash it. Jones v. Powell, 1 Sim. 
387. 

If a general exception is taken to a ninstcr’slKport, 
and the court is of opinion tliat tlic ma.ster is right in 
any one particular, the exception must be overruled. 
Green v. flVi/r.’i-, I Sim. 404. 

Exceptions can nut be taken to taa.ster’s report ap^ 
proving new Iriislcc: ; nor will court inteifcre witli 
iX'port wliere there is no complaint that persons ap- 
proved of arc unlit. All. Gen . v. Dyson, 2 S. & S. 
523. 'I’lU'STKi:. 

WJieie i>aity nlijecls to principle on Mfbich account 
is taken by master, he should except to report ; and 
if he iu‘.glects to do so, it will not be aeqt back to 
be reviewed, tliough in fact taken on an ec^neop 
priiunple. Uroim v. Sansome, I M'Clel. & Y.’42l'. 

Wliere exceptions will He to masters report, it must 
be regularly confirmed bcfuie an order cun be made 
upon it. Scoll V. I.ivesey, 2 S. iv S. 300. Biu Con- 
riiiM\TioN or Masti-.u’s Urrour. 

licavc must be ulitaincd previous to filing excep- 
tions lo master's certificate. Tlurrnlon v. Fellatt, 

1 1 Price, 732. 

After an answer has been reported insufficient, an 
order to amend, and for the defendant to answer 
amendments and exceptions togctlier, prevents the 
defendant from taking excerptions to the report, if it 
lie stirveil before the exceptions arc set down. /«r- 
iinharson v. Bui four, 1 Juc. 587. Pii. On her to 
A-meno. 

An order inconsistent with the original decree 
cannot be made upon exceptions to tho rejMut. Browts 
v. DeTastet, 1 .lac. 284. Pn. OnoPH. 

Tiie a])pHcation for leave to file exceptions to mas- 
ter's certificate of taxation of costs must be made on 
affidavit, slating tlic facts on which ex(;cptioris arc 
founded, and the notice of motion should statu the 
exceptions intended to be filed, and the ground of 
exception. Jankinson v. Hayslon, 9 Price, 215. S.P. 
Glirer v. Court, id. 216. note. 

Leave given to except lo master’s report of costs, 
on (laymcnt of taxeil costs into court. Exp. Leigh, 
4 iMad. 394. Pii. Pavtuknt into Court. 

If master reports that certain admissions were made 
licforo him, and exceptions ai-c taken to sucli state- 
ments of admissions in the report, the court cannot 
allow such exceptions without consulting the master 
as to the fact of such admissions, Ed 1. Comp. v. 
Keighley, 4 Mad. 16. 

Master by report had refused to allow disehai'go 
for want of sufficient evidence. 'Jo support excep- 
tions ihcrcto, it must he shewn, that from the evi- 
dence before him master ought lo have allowed it, 
and a distinct motion must be made to order him to 
receive additional evidence in sup{K)riof discharge. 
Bedifery. O'Bi'icn, 3 Mad. 43. 

Exceptions do not lie to master's report as to costs, 
nor can there lie a rc-taxatioii as to quantum. Ir- 
regularity ill proceedings, or master acting on mis- 
taken principle, will ituliice court to interfere. Ecii- 
Um v. Crirkett, 3 Mad. 496. Costs. 

Exceptions to icport of impertinence cannot be 
taken after impcrtineiu'e is expunged, nor without 
sjiccial order, while llic«ord(;r to expunge remains m 
force. A report of iin pertinence haviitg l)cen obtained 
by surpii/e, the ina..ter was order^ to abstain from 
acting under the order to cxpunTO until exceptions 
had been argued. Mortimer v. West, 3 Swan. 228. 
Pn. Impeiitinence ; Pn. OntiER to expunge. 

Exceptions to report of impertinence cannot bo 
taken nor set down for argument after an order to ex- 
punge without special leave. Wddman v. Bir^, 
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9 Swaa* 230.' . Implrtinbncb ; Order to Ex- 
PUNGfe. 

Purchaser who is dissatisfied with deputy renaem- 
branoer*s report of title of premises sold under dee'r^, 
must move for leave to file exceptions thereto, otlierwise 
tlie motion to confirm may be made absolute in the 
first instance, but on moving, if prepared, he nuiy show 
exceptions instaoter* E^lon v* Vichen, 4 Price, 303* 
Pft* SAf.ES Judicial. 

Exceptions to master’s report in favour of title of 
vendor of bishop's lease, on ground of non -produc- 
tion of bishop’s title, overruled. Fane v. Speimer, 
2 Mad. 438. Title ; Vend. Purcii. 

'J'o maintain an exception to the master’s appoint- 
ment of a receiver, a strong case of disqualification is 
necessary. Sharpe v. Sharj}e, 12 Ves. 317. Pn. 
Keceiveii, Appi’. op. 

Exception to report in favour of title on ground 
that reversion in fee might have been disposed of, so 
as not to have descended to heir from whom the title 
was derived, overruled. Sperling v. Trevor, 7 Vcs. 
497. 

Upon further directions a question decided by mas- 
ter was opened without any exception, all the cir- 
cumstances appearing by report. Adams v. Claxton, 
6 V'es. 226. Pn. Fuhther Direciions. 

Objections to master's report settling interrogato- 
ries must be taken by exceptions, not by petition, as 
an objection to appointment of receiver. Jlughes v. 
Williams, 6 Vea. 459. Pn. iNTEnuoGAToniES. 

Plaintiff may except to the reimrt, and at the same 
time set down the cause for farther directions, i'ea v. 
Frere, 6 Ves. 424. Pn. Setting down cause for 
ivRTHER DinscriONs. 

Exception to the muster’s appointment of a re- 
ceiver disallowed. Wilkins v. Williams, 3 Vcs. 588. 
Pr. Receiver. 

Bill by devisees in trust to sell, for specific per- 
formance of an agreement to purchase, that the heir 
of the devisor is not a party to the suit, is not mutter 
of exception to the report in favour of the title. Wake- 
man V. Vk. Rutland, 3 Ves. 234. Pi.. Party; 
Heir at Law. 

Excepfions arc not regularly taken to the roaster's 
report for cos^ only, but should lie by petition. Pitt 
v. Mackretk^ 3 Bio. ('.C. 321. Pr. Costs; Pr. 
Petition. 

Exceptions to a roaster’s report of a proper person 
to be receiver, overruled, as the report ought to stand 
till the party approved is impeached as an improper 
person. Creute v. Bp* London, 2 Bru. C. C. 253. 
Pr. Reoeii^, Api't. or. 

Proper way to bring report apiminting receiver 
before court, is by exceptions to it. S. (3. Dick. 687. 

Wlicre an exception is taken to a master's report 
including several distinct matters, and the report 
appears right in any one instance, the exceptions 
roust be overruled. Hodges v. Sulnwns, 1 Cox, 
249. 

A roaster’s re^rt on a reference to inquire whether 
a suit instituted in the name of an infant by a pro- 
chain ami was necessaiy[, is not a subject for ex- 
ceptions ; but any objection to it roust lie made on 
the motion to confirm the report. Whittaker v. Mar- 
lur, 1 Cox, 285. Pr. Motion ; Pr. Prochain 
Am. 

Exceptions will not lie to a master’s report of 
niaintenance, and a title set* up against tliat of tlie 
infant cannot be taken notice of, but must be estab- 
lished elsewhere. Exp. Hichotls, 1 Bro. C. C. 677. 
a|aintenance. 

In exchequer, if defendant conceives himself , ag- 
grieved by report, he must file exceptions thereto, and 
suchexcepuons must be set down to be argued in 
cojiH. But if DO exceptions are taken, Uie court 
oof^mis the lepoit as of course, and th er c e p w i .git^s 


the proper directions. Kaye v. Bruere, 2 Bro. 

420. Pn. Report. 

Exceptions do not lie to master's oertificaite of his 
having fettled mterrogatories. Staimford v. Tudor, 
Dick. 648. 

Exceptions allowed to bo taken^ to.jeiport, though 
confirmed, and though none taken to diidt. Allen v. 
Allen, Dick. 362.. 

When accounts, &c. are referred to commissioners 
of bankrupt, their jurisdiction and proceedings are 
contiguous to accounts taken before a master in a 
suit in eejuity, and also to tliat of anditors, under the 
old action of account at.law. In tlie case of excep- 
tions to the report of a master or the , oeitificate of 
commissioners, they must be founded on " objections 
made before the master or commissionefii* If the 
master, See, varies his report, &C. on the libjections, 
the other patty may except as to such parts, j^bough 
the exceptant be not strictly warranted by the objec- 
tions ; commissioners, as well as a master, may pro- 
ceed exparte, if the parties will not attend. Exp. Bax, 

2 Ves. 388. Bankcy. Commissioners, Powers of; 
Account taken hefore ; Account, how taken. 

A defendant who did not except to the first report 
of insufiicieney of an answer : Held not absolutely 
excluded from insisting on the same matter 'in his 
second answer. Finch v. Einch, 2 Ves. 49'1«' 

On reference to master's opinion no exceptions 
thereto to be taken, but court to judge and determine. 
Neal V. Billing, Dick. 93. 

If the plaintiff moves to confirm a report nisi, and 
the defendant shews exceptions for cause, the plaintiff 
may except also. Anon. Mos. 305. 

(3) Form of. 

Exception to the report and in general terms that 
the master had reported the examination sufficient, 
whereas he ought to have reported it insufficient, is 
regular, but not to be encouragetl, and therefore being 
overruled, costs beyond the deposit were given. Fur- 
cell V. McNamara, 12 Vcs. 166. Pit. Exceptions, 
DEPOSIT ON ; i’ll. Costs. 

I'jcception will not lie to a master's report of the 
appointment of a receiver, without shewing that the 
person appointed is improper. Thrnnas v. Dawkin, 

3 Bro. C. C. 508. S. C. 1 Ves. J. 452. Pr. He- 

CEIVEII, ApPT. of. 

If bill be referred for impertinence, and master 
report it pertinent, defendant may except ^oerally, 
'without s{)ccitying the parts of the bill which are im- 
pertinent. Mackuwih v. Briggs, 2 Atk. 182, S. C. 
Dick. 81. Impkiutnence. 

On an answer being reported scandalous or imper- 
tinent, if the plaintiff except to the report, . he must 
show specially wherein it is scandalous or iinpertinent. 
Craveti v. Wright, 2 P. W. 181. Pr. Answer; 
Kef. fou Scandal. 

Bill by devisees in trust to sell, for specific per- 
formance of an agreement to purchase ; exception to 
tlie report in favour of the title Uiat the persons enti- 
tled to the purchase money, subject to debto, lega- 
cies, and other charges, were not parties to the suit ; 
the Ld. Ch. was of opinion the^ ought'" iiot to be 
parties to the conveyance, and ir they were, their 
covenant ought to extend only to their own acts and 
those of the devisor, not to a general warranty with- 
out a special contract for it ; but as the ^nt must 
come pro^rly upon objections to the qdnve^nce, 
the exception was overruled upon the foiin* Wake- 
man v. l)s. of Rutland, 3 Ves. 233. PIb*- Party } 
Cestui que Trust. 

• 

(4) Deposit on. 

Deposit on, exocmtions to mail'll .report shall be 
iOl. 41 Gen, Ord. drd April, 1828. See Beame's 
Old. p, 21 1. 236. 267.^ 289. 316. 326. 459. 
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•JSxe^ions Ib the leport and in genend teiros that 
the master had reportM the examination sufBcieDt* 
whereas he might to have reported it inanflicient, is 
regular, but not to be encouraged, and therefore being 
overruled, costs beyond the deposit were given. Pur- 
ceU V. M^Namar^ 12 Ves. 166. Pr.Exception8, 
DEPOSIT ON ; Pb; Costs. 

A party having prevailed in some exceptions to the 
master s report and failed in others, the court in this 
instance ordered the deposit to be rhiurned. The 
court has, however, of late years ordmed the deposit 
to be divided. Parker y. Prou^, 4 Bro.'C. C. 4. 

(5) Time (f filing, and ^ect of. 

An excepton may be regularly hied to the master’s 
report, as to iaapeitinencc, after the order to expunge, 
and at any time before the impertinent matter is ac- 
tually expunged. David v. Williams, 1 Sim. 17. 
Pn. Master s Report of iMPEnriNeNCE. 

Order to^ dissolve injunction nisi may be obtained, 
though plaintiff has excepted to master’s report as to 
sufficiency of answer. Merest v. Coster, 1 S. & S. 
486. Pr. Injung. 

If sum be reported due, and exceptions are taken to 
report, the money will not, on motion, be o*-de*‘‘d 
be paid into court. Cmik v. Capeli, 6 JMad. * 14. 
pR. Paymt. into Court ; Pn. JVlon < j. 

Filing exceptions alone does net prevent the con- 
firmation of a report j they must be set down. Mole 
V. Smith, 1 Jac. & W. 670. S. P. Abel v. AW«(, 
2 (-OX, 169. Pn. Report, Confirmation of. 

Defendant permitted to take exceptions to a report 
after confirmation, witiiout having taken objections. 
Allen V. Allen, 1 Swan. 153, l*u. Confirmation 
OP Report.’ 


Exceptions permitted with reference to one subject 
of inquiry, after exceptions to tiio same report, with 
reference to another suoject, allowed, or overruled, on 
argument. Hawkins v. Day, I Swan. 160. 

If, by mistake or surprise, objections are not car- 
ried in upon a warrant to settle report, tlie court will 
allow the puty to file exceptions. liowker v. Nickson, 
3 Mad. 439. 

Exceptions to a report of impertinence may be 
taken ailer an order to expunge, until that order has 
been acted upon. Not necessary to toko objections 
^fore the master, previous to excepting to a report of 
impertinence. Under the circumstances of the case, 
the defendant was at liberty to take a generpi excep- 
tion, without setting out the particulars in wh* di he 
alleged the report to be erroneous. Korway v. Howe, 
1 Mer. 135, Fii. Oroer to Expunge. 

Exceptions allowed to be taken to master’s report, 
^ough no objections before master while report was 
in draft, and report confirmed nisi, a special case 
being made. Pennington v. Ld, Mancasler, 1 Mad. 
555. 


Exception under the circumstances allowed to be 
taken nune pro tunc to the master’s report of insuffi- 
cien<^ of answer, though after the report was made, a 
plea and further answer were put in, and tho plea 
overruled. Noel v. J^ard, 1 Alad. 339. Pn. Ex- 
ceptions, NUNC PRO TUNC. 

The right to process under an undertaking for a 
aerjeant at arms, &c., immediately on exceptions to 
the report of. an insufficient answer disallowed, is 
Waived by plaintiff’s taking out a subpoena for a 
better answer^.^and excepting to the report entitling 
defendant to.e^it days after the exceptions are dis- 
posed of. Aigar V. Regent* s Canal Comp., 19 Ves. 
379. S. C. Coop. 221. Waiver ; Pr. Process •, 
Serjeant at' Arms; Pr. Answer, Insuff. of. 

Exeeptions too report may be takes off the fils, if 
filed after the repdrt. 'bas been confirmed absolute. 
Sterling v. Thompson, Coop. '271. Pn. Taxing 


Pleadinus off File; Fb, ‘Reporti Confirma- 
tion of. 

Exception to the master’s report, as to imp^- 
nence, is not cause again^ dissolving an injunction. 
Cwson v. Stirling, Coop. Fb« Imjuno., Cause 
against Dissolving. 

On an application to dissolve an injunction nisi", on 
the coming of the answer, the plaintiff j^ewed excep- 
tions for cause, with the usual undertaking to pnicure . 
the master's report in four days ; the master reported 
the answer to be sufficient, to which report the plain- 
tiff excepted. The injunction is dissolved, notwith- 
standing the plaintitf 's exceptions. Botham v. Clark, 

2 Cox, 428. Pu. Injunc., Dissolution of. 

Exceptions taken to report one hour before, it is 
signed, are too late. Anon. 1 Aust. 277. Lauhes. 

Filing exceptions is not cause against confirmation 
of report ; they must be set down to be argued. , Hall 
v. Mullinger, Dick. 604. Abel v. i\Wes, id» 

Exceptions taken to report, though confirmed, ' 
none taken to draft. Allen v. Allen, Dick. 362. 

Master to review report, in order that exceptions 
may he taken. Vallance v. Weldon, Dick. 290. . 

'J'here is a difference in consideration of law, and 
tlie stfict rules of the court, as to the case of a lunatic 
being let in to take exceptions to a master’s report 
after its being confirmed, and that of an infant, but it 
is etfually open to the discretion of the court, in either 
case. Kl. Hath v. El. Bradford, 2 Ves, 587. 

Confirmation of master's report ojicned, and the 
report allowed to be exrcpted to or reviewed, under 
particular circumstances, although previous exceptions 
had been disallowed after argument. Hawkins v. 
Day, 1 Ves. 189. Pr. Master’s Report, Con* 

FlllMATlON OF. 

(6) Setting down, hearing, and arguing^ 

Party exhibiting interrogatories before master for 
examination of adverse party, cannot set down ex- 
ceptions taken to examination for insufficiency, to be. 
argued before tlic court, but must obtain an order to 
refer it to master, to review his report, and to report 
thereon, with liberty to except. Gen. Order, 23. May, 
10 Price, 169. 

Exceptions to the master’s report of the insufficiency 
of a fourth answer, ordered to be heard immediately, 
u{K)n the terms of the defendant’s rendering himself 
anienable to process. Farquharson v. Balfoar, 1 Turn. 

188. 

Where, in foreclosure suit, exceptions are taken to 
the master’s report, and the time appoint^ for pay- 
ment of the mortgage money is likely to elapse before 
the exceptions are heard, the defendant should apply 
to the court, upon the exceptions being filed, to nave 
the time enlarged until the exceptions are disposed of. 
HejivoiM v. Cooper, 1 S. S. 364. Pn. Mortoagb 
Foii£Clo.suiie ; Pit. Enlargement of Time. 

Exceptions to master’s report, under decree at rolls, 
may be set down before Ld. CIi. Burden v. Burden, 

9 Ves. 499. Juulsuic. 

After an order for confirming the rejport nisi, filing^ 
exceptions, and making the deposit with the registrar, 
are no cause to prevent tliat order being rnade abso- 
lute, unless an order for setting down tne excepUons 
to be argued is obtained, which may be dpqe either 
by the plaintiff or defendant. The Older Confirming 
the report was discharged on payment of cost* Gil- 
dart V. Moss, 4 Ves. 617. Pb. QoKFiBiftATiON or 
Report ; Pn. Oiioek Nisi. . . 

Upon exceptions to master’s re|iort, affidavits made ' 
subsequent to it cannot be read, notwithstanding tlie 
affidavits of the adverse party were filed but the even- 
ing before the report. Davis v* Davis, 2 Atk. 21* 
Pr. £vio. AfFiOAVtts wbxv mao. 
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( 7 ) Allowance and overnding, effect rf, 
Whero exceptions are taken to the master's certi- 
ficate of the taxation of costs, on the ground that he 
has not cliargcd tlie solicitor with all the monies re- 
ceived by him with which he ought to have been 
charged, and such exceptions arc allowed, and the 
master directed to review his report in that respect, 
the couit does not give the exceptant the costs of such 
* : pniccedings, on the ground that they arc necesary to 
/correct a mistake, or misapprehension of the master. 
Wright V. SianlhUr'Ot^, 1 N'. ftc .1. 5‘27. Pit. Costs. 

If exceptions taken to the report of a good title be 
overruled, other objections cannot be made ; but if 
exceptions allowed, and new abstract of title deli- 
vered, other objection may be made. Jironke v. , 

4 Mad. 212. Ti ji.e. 

Jf a bill lx; referred for scandal and impertinence, 
and so reported, exceplions being taken to the rf'poit 
and tillowed, the plaintiff shall Jiave the costs of tho 
reference; but lie shall not, on exceptions being al- 
lowed to the master's report of irregularity. Jirtwm- 
Jield v. Chicheslev, Amlil. 4(i4. l^t. Costs. 

■ Ilcfcrcncc before master in favour of defendant, on 
exceplions overruled; defendant docs not pay costs of 
reference. Slereus v. l.ong, J)i(rk. * 

When the first iHISwcm* is reported insuflicient, the 
defendant, if he answer again vvithout excepting, is 
to answer all the points (dijoctrd to, though the same 
exceed the bill. Crispe v. \'vviU<tt 1 C. (^. 0‘0. 
Axswsn. 


LVll. Mr-ssENOivn. 

See a Jut VI. 14. (c) 

A messenger, ordered to bring up dcibndant, dies, 
sergeanl-at-arms will be ordered to go. Mttenahv* 
Menml,^ Sun, Hi. 

The messenger, having defendant in cuslotly under 
an attachment, and having afterwards lot him go at 
huge upon liix unilci takiiig to pay tlie costs, cannot 
use t(|[e process to waupcl {layincul. Jenkins v. 
Sandifs, 1 Jac.23<l. L*n. (•i)sts. 

Where defendant has been arrested on an attach- 
ment for contem]it in not appt'aring to subiKK^iia 
nd respand, court will fuit grant molinii for a messenger 
to bring up the body if he have given a bail Ijoiid to 
sheriff, though the penalty be very inarlei^uato to tllb 
occasion. . Birduwd v. //art, (i I’ricc, 32. 

Where defendant resided in Lnncasliiio, and sheriff 
had returned cepi corpus ; on a habeas corpus lieiiig 
moved for, V. C. said the mutioii ought to bi; for ii 
messenger, and afterwards for a soiprcstration. Holme 
V. Cardwell, 3 Mad. 114 ; but see Anon, Wyatt, l*r. 
Keg. 392. 

A defendant, having filed an answer and demurrer 
after a cepi_ corpus, returned on an allachmcnt for 
not answering, an order for a messenger obtaincil 
liefore tlie demurrer and answer (of which the plain- 
tiffs had liespoken an oflicc copy) had been taken off 
the file, discharged with costs. Curzon v. De JAt-Zimch, 

1 Swan. 189. Pit. Df.mi'iiugr. 

Commitment for contempt in assaulting the deputy 
messenger in dischaige of his duty. Elliot v. IJnlmo- 
■/•i/cA-, I Mer. 302. ('Iovi kmct, 

\V here an order for a ntessenger has bei*n issuctl 
against a sheriff for cuntcin^.t, in iitil leluniing atlach- 
defendant hir not putting in answer, 
(pother uttechments having been issiitn.! Ix‘‘ nu), it is 
^rciupto^, and court will not stay the order although 
• ^^ 1 ?^ ty^anect the sheriff not in. office at the time of 
^leged original neglect, nor will Uicy enlarge the 
' o?® *2?**®'! Thomm V. Matthiugt 2 Price, j 

od. jds^ArrAcuMhxT againsi^Shekiff.' > | 


The previpus order to high sbdriff to return die pro- 
cess may be well served on his under sherifft Id* ih. 
The messenger, under a commission of bankruptcy, 
was put out of possession of property on board a ship 
by threatening to throw him overboard, the parties 
also usipg contemptuous language ; ordered to give 
sccurity'for answering the bankru^'s interest. An 
indemnity given against the conseqyaences of a con- 
tempt involvj^ the party giving it. Exp. Dixon, 
8 Vcs. 104. ' Contempt of Coviit. 

Keturn to an attachment for want. of appearance 
cepi corpus, but, fron^illncss and infirmity, she could 
not be removed, a mtmuger was ordered* Miles v. 
lAngham, 7 Vcs. 230. - 

A motion for a messenger upon a oepi corpus re- 
turned, now is a motion of course, though formerly the 
court allowed messengers to those particular juiis- 
ilictions only where the sheriff had tlm amercements 
themselves, but the rule is now to send a messen- 
ger into every county generally without any re- 
striction. vlmm. 2 Atk. 507. 

Plaintiff always pays messenger seftt to bring up 
infant. /VrAm.K v. //rfmmn/, Dick. 287. ■ 

When the sheiilf has the aincrceiucnt, as in Lon- 
don, the course was for the court to giant a messenger, 
and order the sheriff to being in the body, or else the 
sheriff to pay the plaintiff ail the costs. Afwn, 2P. 
W. 301. 

'J'lic sheriff cannot take a bail bond upon an attach- 
ment for not paying costs, but in such case a mes- 
senger Is to go to bring in tho party. Anon, Prec. 
Cliaii. 331. Pu. Attacumknt fou (Iosts ; Pn. Kait.. 

IMoliuii for a mosscMigcrupon a cepi corpus returned 
by the sherillk of l.omlon. ri/m/i. IVcrn. 110, and 
sec Oihhs v. Colton, id. 154. 


TATI*. MrsNOviisii. 

See also A 31 kni)»ii:nt, (^ihe rejerenees there,) 

Kill filed by feme covert stating her to be a spinster ; 
her solicitor being ignorant of the marriage, and the 
liushanil of the suit till after the decree. On motion 
liy con.scnt, luisbaiid was permitted to prosecute the 
ilccrec under tcriiis. Earrcr v. Il i/art, 5 Mad. 449. 
J*r.. J’autv. ; Hrsu. Ck Wirr. ; J'li. J)F.cn£E, Piio- 
sEfruTioN or. 

^Vhere, in fonner pleadings, Christian name was 
mis-s|wlt, and it was in subse(|ucnt pleadings cor- 
lected, six clerk ordered to file the latter notwithstand- 
ing the variance. E'airclolhv. IKcho, 5Mad. 73. 


LVllT. Mo'iioN. 

See also Pr. Tlvin. 11. (g), and the ieoeral titles 
which J'orm the .snhicct of motions* 

1. deneral orders, 

2. IVhat may he effected by, 

3. Notice of , 

4. Moiiou of course, what effected by, 

5. When, and how made, 

fi. ronn of, and proceedings on, 

1. General orders, 

'ITic rules counsel lurs are to observe ito making mo- 
tions. Keai lie's Old. 82, 83. 

Mo inulioii shall be made without day’s notice 
in writing, id. 116. • 

The notice bo p 4 TMnf^l^whel 3 a^itcan, otherwise 
on clerk in court. Id, 

The notice to. state the points to be moved. Id, 
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'fi ' 

'If advene party dM not then attend, the order 
shall be absolute. Jd, 116. 

On Thursdays in term time, motions Only to be 
hcanl. Jc/; 122. 

Exceptions. Id* 

No motion to liuppress depositions until six clerks 
have been attended, and have certiii^. id. 194. 

No motion to retain after dismission, without a 
emtificate tiiat the costs of dismission paid. Jd. 

As to motions intended to be made before vice 
chancellor, the notices shall n^ express it. id. 485. 

When so expressed in ^notmes, motions shall be 
made before vice chancellor, id. 

^ Certain cases to which ^this is to be without preju- 
dice. Id* 


2. U7/at may he elf ret ed hy. 

If only one defendant, bill may be ordered pro con^ 
ferny, on motion. Lewis v. Marsh, 2 S. S. 220. 
J*ii. Hill, piio com-j-sso. 

Jllotion to stay all pntcceditigs under decree, till 
after decision of appeal to J louse of Jjuds, unsup- 
ported by affidavit, and before si;^natur(! (d c 
obtained, refused with costs, i'd-aid-s wMinuan, 
IM'Clel. & y. 258. Pit. Appkal. 

Commission to examine in W jst Indies on bill 
filed for discovery in aid of action at law brought by 
plaintiff, and for a commission (not praying relief,) 
ordered on motion, although defendant's answer had 
not come in, lime for answering having expired. 
llibberson v. C«»dn-idg«?, 13 Pri. 796. Pn. ('owmis- 
TO EXAMINE AIIHOAD ; Pll. AnsVVKK. 

/'r. ami, becoming insolvent, and receiving groats 
after answer filed ; motion that he he nunoved, arnl 
nuotlicr appointed, refuscil us iiifonnal, but leave 
given to apply to stay proceedings until lie be changcil, 
or security given for costs. Pemihgloit v. Alriii, 
Iti. dcS.262. Pii. PnontAiN Ami j Pu. Costs, 
Skcubity, Insolvency. 

Though defendant in answer makes admissions 
which would entitle plaintilf to decree, plaintili'c.'in- 
iiot therefore on motion, obtain order for payment of 
money into court. Peacbain v. Daw, (i INlad. 98. 
Pu. Anb^'Er, Auaiissions j P«. J’ayment into 
CoUHT. 

Fulther directions by motion, when i-efcrcnce to 
master, is made on motion. Whitcomb v. i'oley, 
6 Mad. 3. Fuinnr.n Diuection. 

If sum be reported due, and exceptions arc taken 
to report, the money will nut, oii motion, be oidcrcd 
to be paid into court. Creak v.Capell, (i Mad, l\4. 
Pit. Exceptions to Report; Pu. Paymt. into 
Court. 

Minutes of decree cannot be varied on motion ; it 
can only be done on petition. Browfi v. San»yme, 
9 Pri. 479. See also 7 Price, 661 . 8 Price, 606. 
Pr. Vahyino Minuies of Decree. 

W'hether, after a decree for administration for as- 
sets, a legatee will be restrained on motion from suing 
for his legacy, Jackson v. Leaf, 1 .fac. & W. 

229. Pn. Decree for Administration ; Pu. 
Staying Process. 

After decree to bill for delivery up of deeds, direct- 
ing ejectment to be brought, an order to restrain set- 
ting up outslaiiding terms, cannot be made on motion. 
Brackenlnirv y* Braclienbury, 2 J. iS: W. 391. Pr. 
pECREE ; Ootstanding Terms. 

The court, on motion, has sometimes stayed pro- 
ceedings in\a' suit, where the parties have entered into 
an agreement for tliat purpose. Rowe v. Wood, 
1 Jacr& W. 337. '^Aor'eemt. to sTjfr Proceedings. 

Institution of suit on behalf of persons having a 
<K»»mon interest, not directed on motion'and afiidavit 


without reference to roaster, whether it is for their 
benefit. Musgrave v. Medexg 3 V. &. B. 167. Pn. 
Hefeuencb to Master. 

It is in equity, very common to decide a question 
on motion, where all the facts^ appear^ upon the bill 
and answer,«and there is nothing to dispute but the 
law of the court. lleoeU v. Hussey, 2'Ball & B. ^86. 

After the dismissal of a bill for thaji specific exe- 
cution of an agreement, the plaintiff being unable to 
make a good title, an injunction to restrain him from 
proceeding on the agreement at law granted on nm- 
tion, the defendant undcrtiiking forthwith to file a bill. 
M*^'amara v. Arthur, 2 Ball B. 349. Injuno. to 
STAY Piioc. AT Law; Si-lc. Peuf.; Dismissal of 
Bl I.L. 

Issue whether an iDstrument was obtained by fraud, 
&c. not directed on motion after answer, as where 
the decree depends upon a simple fact, viz. legitimacy 
or compcteiiee, according to the present practice, to 
refer a title on motion. Fidtagar v, Clark, 18 Ves.' 
481. I’n. Issue at Law. 

'I'lie I'ourt will not, on the mutioii of a creditor 
coming in unihn* a decree, directing :i sale of lands 
devised ftir payment of debts, set aside a lease obtained 
peudAde litd, fioin the devisee under the will, with a 
leasing ])ower. Moore v. M^Xamara, 2 Ball & B. 
186 . CiiEDs*. Spit ; Assignmt. Pksd. Lit. 

Decree on default setting aside a lease of a charity 
estate, with covenant for perpetual renewal, an4 di- 
recting an account of the actual rent, re-hearing per- 
mittcil on paying costs, not disturbing proceedings 
before the master to the draft of a report, of what was 
due, hut the money not to be paid into court before 
the report made ; petition, not motion, the proper ap- 
plication. Alt. (.leu, V. Brooke, 18 Ves. 319. Pr. 
Keiiearing ; Pu. Petition. 

A motion by the committee, after the death of a 
lunatic, for a reference to ascertain lus next of kin, in 
order that money in his hands might be distributed, 
refused. Siutli roference only made on bill against 
the conimitleo, for an account of the lunatic’s pro- 
perty, IC.\p, Gilbert, 1 Ball iSc B. 297. Lunatic; 
Next of Kiv. 

Executors not allowed on motion to account before 
the muster for property the testator had bemieatbcrl to 
minors ; as an account so taken would not he binding 
on the minors, no suit being depending iii court to 
which they were parties. Jn mre, Burke, 1 Ball &c 
B. 74. Infant; Account; Executor. 

* Money not paid out of court on motion, /.rl. A7«p- 
broke v. Hiucbiiibt ' ook , 13 Ves. 394. But see Anon. 
4 Mad. 228. Pn. 1*aymt. out of Court. 

Payment in part of a legacy, ordered on motion, 
with consent, the fund admitted to be ample. Pearce 
V. Baron, 12 Ves. 459. Paymt. out of Court ; 
Legacy. 

After decree merely directing enquiries, such an 
order as could be had on further directions, may, by 
consent, be made on motion, as in this instance, to 
dismiss bill with costs. Anon* 11 Ves, 169. Pa* 
Decree. 

The court will net order temporary bars to be 
waived, on motion. Byrne v. Byrne, 2 Scho. & Li 
537. Outstanding 'I'erms, &c. 

After an order upon petition under the friendly 
society acts, the siibsec|uent orders may Ije obtained 
on motion. Ej/i. Friendly Society, 10 Ves. 287. 
Friendly SorrETii-.s ; J*it. Ordeb.- 

Infant ilefcmiant residing abroad, his father not 
interested in the suit, vva.^ assign^ his guardian for 
purpose of putting in his answer oD' Hiotion, withoilt' 
£ commission. Jongma y* Pftel, 9 Ves. 357. Sed 
quare, see Tappen v. Norman^ 11 Ves. 563. pR. 
Commission to assign Guardian. v 

Omission in decree, if perfectly of course, supplira 
tlD.motioD, with notice ; in this instance* the common. 
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4iKetkm Id examine^aU partie« ^ inteirogi^riM 
beiQig omitted, an order Was made that maste^hotkid 
be at liberty to examine, &c. v. Thmai, 

7 Ves. 292. Pft. Decree, Amendmt. o»- ^ 

So also, in the usual decree upon creditot^a bill 
against executors, the direction for account of personal 
esta t e- Piehard v. Matthssorii id* 293« Id, 

Irregular to confirm reports as to maintenai^ on 
motion. Chreenwell v. Greenwell, 5 Ves. 199* Pr. 
Confirmation of REronx. 

Court will not, upon motion, mahe an order which 
will decide the merits of the cause. JAhe v. Berexford, 
3 Pro. C* C, 363. 


An Older embracing the whole subject of the suit, 
cannot bo made on motion without express consent. 
Notice to the other parties is not sufficient if they do 
not attend. Id, ib. 

After injunction dissolved upon the merits, motion 
to stay tnal of ejecUnent till full answer to tiie 
amende bill refused with costs. J^y. Markham 
\, Diekensbn, 1 Ves. J. 30. Pii. Injunction; Pii. 
Amendeu Bill. 

A master’s report on a reference to iiM]uire whether 
a suit instituted in the name of an infant by a pritchnin 
dmi, was necessary, is not a subject for exceptions ; 
but any objection to it must be made on the inotiou to 
confirm the report. IVhitUiker v. Marlar, 1 Cox, 
285. Pr. Prociiain Ami ; Pit. Excuptioks to 
Mailer’s Rep. 

A receiver may be granted on motion, notwithstand- 
ing the reservation of all matters under the decree, 
for this is a mere provisional order. Conic v. Cwyn, 
3Atk.690. pH. Rfckivkr. 

The court will not detorininc matters in a summary 
way upon motion, that have been rcsciTcd between 

? arties till after the master has made his report. 
d, 3 Atk.689. 


In case of an issue out of chancery, it is proper to 
move that court for costs for not going on to trial, 
or to move there fora special jury. Anon, 2P.W. 
68. Issue at Law. 

Where wrong party sued, it must lie shown by 
l^lea, and not by motion. IJarrison v. lluule, Cary. 


Habeas corpus to bring up infant, arrested for ne- 
cessaries, to have guardian assigned him. must be by 
motion, and not petition. Iftn ue v. Lavoy, Dick. 170. 

Motion is pro^r proceeding to disclinrge order for 
commission to examine on master’s certificate. Chaja 
Jin V. WUU, id. 377. 


3. Notice of. 

Notice of motions and petitions must be served two 
clear days- before the hearing. 22nd (jen. Order, 
3rd April, 1828. 

Affidavits to be used on special applications are to 
be filed one clear day before application made, and 
where notice of motion is necessary, the filing of affi- 
aavits is to be mentioned at the foot of notice. Gen. 
Order, lOlh Feb. 1821. 9 Price, 88. Pn. in Rx- 
ciii-quer; Affiravii. 

Where an injunction has been granted on the 
mcrite, motion to amend without prejudice to injunc- 
tion is motion of course ; but whife it has issued on 
account of delay, notice of motion must be given 
and proposed amendments 'stated. Prait v. Archer, 
1 S. 5c S. 433. Pr. Injunction ; Pn. Motion of 

COURSE. 

Writ of ne eamt regno granted, upon motion made, 
WMhout nmice the appearance of the defendant. 
Whft V. Sinclair^ I Jac. 545. Pr. Ne toSAT 

^EONO. 

llcfendant having appeared, motion fortidunetioiii. 

• m natter of waste, not immediate, urithout i^otice ijj 


Coilard v. Cooper, 6 Mad. 190, tfijvwc. 

against Waste. , 

Whefti order to costs ia made on peison not a 
party to suit, motion for four days order or commit- 
ment requires notice. In re Partaigton, 6 Mad. 71. 
ORDB||.|rqR Payment of Costs. 

A paAy not it^rested in a motion, who is served' 
with notice, is entitled io the costs df appearing. 
Honeage v. ^ J’tc. h W, 377» Costs. 

Personal service of a notice of* motion to commit 
for breach of. an injunction is neoossary : and cannot 
be dispensed with, thopigh pounsel nndertake to appear 
for the party, llllei'ton v^Thirxk, vi Jac. 5c W. 376. 
Motion to'C’ommit; Pr. Injunc., JBiutAcii of. 

hlotion to withdraw replication and amend bill 
generally, of course ; but where it .extends to rules 
to produce witnesses, notice is requisite, and special 
case must be made. Ld, KUcourcy Vb Ley, 4 Mad. 
212. Mo-iioN TO withdraw Answer, ; Pr. 

I Motion of couuse. 

I Costs of notice of motion to confirm .master’s re« 
|>ort, that answer was impertinent, allinired on tax* 

; ation. Donison v. Curry, 8 Price, 87. .note. Pr. 
Costs. * 

Replication filed after the notice of, blit before the 
motion to dismiss ; motion not sustainable, defendant 
entitled to costs. Spurrier v. Bennett, 4 Mad. 39. 
Pn. Motion to dismiss ; Pit. Costs ; Pr. Repli- 
cation. -f . 

Where court is moved for payment of cMts under 
Gen. order, 5th August, 1818, (3 Mad. 318.) on ac« 
count of a notice of motion which has been abandon- 
ed ; such notice of motion must lie mentioned to the 
court, and must also be produced to registrar be%re 
he draws up order. Whithey v. Haigh, 3 Mad. 437. 
Gen. OuoEii, C. of ; Pit. Costs ; Pr. Motion, 
Arandonment. 

Plaintiff cannot move to amend his bill on an affi- 
davit of eipiitablc facts without notice to defendant ; 

I but if circumstances of case reciuire it, and'it is late 
in the term, court will order defendant to accept short 
notice of motion. Harrison v, JJeltnont, i Price, 
117. Pii. Amendment OF Bill. 

Notice of motion for order of sale of crown debtor’s 
mortgaged lands, under extent, should be given to 
mortgagee before motion. Rex v. Coornbet, 1 Price, 
207. Rxient; Mori o age. 

Court will grant injunction to stay trial of eject- 
ment at the next assizes, on motion made 27th Feb. 
of which notice bad been given to defendant’s clerk, 
in court only, on the 26th, if moved for, on merits 
confessed in answer, put in only that day ; and ap- 
pli(!ation to dissolve such injunction before' hearing, 
on an affidavit, was refused with costs. Hayward v. 
Greetiwood, 7 Price, 537. Pit. Injunction to stay 
Trial. 

Notice is not necessary of motion to dismiss bill 
for want of prosecution, three terms haying elapsed 
after answer without replication, nor is it AeceSsaiy to 
produce six clerks’ certificate, on the motion, if it is 
produccil to register wlien order is drawn up. Att, 
Gen, y. Finch, 1 V. & B. 368. Pr. Motion to 

DISMISS. 

Costs not given on a motion unless mentioned in 
the notice. Afunn v. King, 18 Vet. 387. PR. 
Costs. ^ 

Injunction to stay proceedings at law/dissi^ved for, 
irregularity, plaintiff having obtained mn ^injanction; 
as of course, for want of answer of t^ 'defendants 
who resided abroad, without notice ixt ^ other de- 
fendant, who was sole plidntiff at law, 'and had put 
in bit answer m timeiJ' t&xwrv. Flindi, Wightw. 
A08. Pn* In^c. soR'WAitT AAIiwer. 

Objection to a motion, upon the right to costs of 
pr^riaut noiioet|jJbaaddii^f cannot bq made until the 
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^ Falmer,: 

Costs. 


14 Ves. 151. Fb<. 


Notice of motion by a party iit .jforma jMifpcm, 
must bo signed by the cleric in icoiirt!. Goimur t. 
1 17 Vos. 387t Pa. Paupeb oavsk, , , ^ 

Motion to sell ftmuture under sequestratioii ^ n^ 
perTormiBg decree, must be qfi'^'iioti^ MtSML V* 
Xlropsr, 9 Ves. 208. PR..EBQOBaTfATZON..^ ' 

Motion to exaqiine witbesws ds exwpt 

in certain cases, as.ufton the ground (W%gB. requires 
notice. The a^aSSfit must be, either that the witness 
is of the age of s^enty, or Ae 'bnty witness to the 
particular met ; eir 'lf upillfiSi Ae ground of health, in a 
dangerous state». ^etlamit^, J<mest 8 Yes. 31. Pn. 
Motion to MjHhvb dx bene esse ; Affidavit. 

Notice of nkbtion on Saturday must be given for 
Tuesday, not Monday. Maxwell v. Phillips, 6 Ves. 
146. 

A being sued at law on* policy of insurance which 
lie had mMe as'B*s agent ; on motion for injunction 
on affidavit of U's residing abroad, A must have 
notice. Baadieroft v. Gordon, 3 Anst. 686. In- 
junction. ■ 

Motion to discharge an order to refer an answer for 
impertinence, obtained after notice of motion to dis- 
imss refused. Kenworthi/ v. Alien, I Pro. C. C. 'iOG 
Pn. Motion for Reference for iMri-m iNENc . 

Notice must be given, before you can move to add 
new interrogatories for the examination of a defen- 
dant on the examinations before put in being re- 
ported insufficient ; such an order obtained on a 
motion of course, is incgular, and will be discharged. 
Ahou. 3 Atk. 511. Pu. KxAMiNATioN OF Uefen- 

DANT on lNTBRnO(;ATOR1ES. 

Notice it necessary of a motion for sequestrators to 
set and let. Neal v. — — , llidgw. 193. Seques- 
tration. 


4 . Motion (f cofarse, what effected by, 

A bill cannot be dismissed for want of prosecution 
by an order made as of course upon petition at the 
llolls. Vamandnn. v. Utwre, 1 Russ. 441. I’r. 

DismssAu OF Rile. 

It is of course, that a plaiutifT, even after the 
peremptoiy order to speed his cause, should have an 
order for a commission to examine witnesses, with 
liberty to execute the same in term time. Field v, 
SowCe, 1 Russ. 82. Pit. Commis. to Examine; 
Pr. Ordrr to steed Cause. 

After demurrer overruled, time to answer merely 
can only b^ obtained on special application. Trimv, 
Baier, 1 & S. 469. and see note. Id, 470. S. C. 

1 T. & Kit 253. Pii. JIemubukr ; Pr. Time to 

ANSWER. , 

Where injunction is obtained on merits, motion to 
amend without prejudice to injuuction, is motion of 
course ; but where it has issued on account of delay, 
notice of motion must be given, and proposed amend- 
ment stated. Pratt v. Archer, 1 S. & S. 433. Pr. 
Motion to amend Hill ; Pii. Injunction. 

Interrogatories and depositions not to be referred, 
on motion of course, before the hearing for imperti- 
nence alone without scandal. Osmond v. Tindall, 
1 Jac.626. Pr. Reference for Impertinence; 
Pr. Interrogatories and Depositions. 

' . After plea'pleaded, and replication filed, and before 
the plea set^j^own. it is not a motion of course to 
withdraw th^|^^plicatioD, and amend the bill: an 
Older for thatpitepose, obtained of course, discharged 
for iriegulaiijte. and the amended bill ordered to be 
idkiMofftbeJm* Corley. Z«’£itrpe^^ lTur9.& 
R. 23» Pr. to wiTHniiA^'fRBFUOA^qN 

AND AmbND, 


no witnesses havttbira esaipiaeif. Frtmtk v« Lmoseyp 
6 Mad. 60. PB.>|hi^ARGi^ PubWation. 

Application by "plaintiff to wiAdniw replication 
and amend bill, is not a motion of ^iae» and can 
only Iw mad4 in exchequer, on affidavit of i^ure and 
materiality. Markham^v, 9 Pike. 163. S.P. 

Petre v. Wells, id<667. Aid where application^as 
made twelve months after defendant haaiejoii^. and 
p^etklings suffered to be far advanced, motion was 
discharged with costs, on opposition of de^dant. 
who had had notice of motion. Semble. Pstre v. 
Wells, id. 670. An amendment in su^ case, by 
striking out of bill certain tithes to which plaintiff 
was stated to be entitled ; but pf which no account 
was prayed, was allowed.' Markham v. Smithg 
9 Price, 163. Pr. in Excii. ; Motion fou wim* 
DRAWING Replication and Amend. 

Motion to withdraw replication and amend bill 
generally of course ; but where it must extend tO.teles 
to produce witnesses, notice is retiuiicd. and^pecial 
case must be made. Ld. Kilcourcy v. Ley,'Amoi, 
212. Pr. Notice ; Pr. Motion to withdraw 

ri.lCATlC)N. &c. 

Motion of course to file exceptions nunc pro tuna 
witliiif two terms, and the following vacation, from 
t!ie date of the master’s report of impertinanee. 
Dyer v. Dyer, 1 Mer. 1. Pr. Fit.ino Exceptions 
NUNC PRO tunc. 

Publication of deposition of witness who is dead, 
token on bill to permtuale, may lie moved for as of 
course. Bourne v. Bligh, I Price, 307. Pr. Evid. 
Publication ; Pr. Evid., Depositions on Bill to 
perpetuate. 

Court will discharge order for injunction obtained 
on motion of course, if it ought to have been moved 
for on notice. Heed v. Bowyer, 1 Price. 101. Pr« 
Injunc., DisciiAur.iNU Order for. 

Order on plaintiff’s motion, that defendant shall be 
at liberty to put in his answer without oatli or signa- 
ture, is of course, if defendant is in this country ; if 
abroad, his consent required. Codner v. Kersey, 

18 Ves. 468. Pu. Answer. Sicnatuub of. 

After answer, not of course, to enlarge publication 
until answer to a cross bill. Dalian v. Carr, 16 Ves* 
93. Pk. enlarging Pubucation. 

Depositions referred for scandal upon motion of 
course without notice. Kastham v. Liddell, 12 Ves. 
201, Pr. Reference FOR Scandal. • 

• On bill for discovery, by plaintiff at law, in aid of 
action, motion for commission abroad is not of course. 
Anon. 1 Anst. 201. Motion for Commis. to ex- 
amine Abroad. 

To put party to election to sue at law or in equity, 
is a motion of course. Anon. 1 Ves. J*. 91. Pa. 
Election ; Law or Equity. 

After an undertaking to speed a cause, the plaintiff 
cannot, as of course, obtain an order to withdraw his 
replication and amend his bill. Ryan v. Stewart, 

1 Cox. 397. Pr. undertaking to speed Cavsb.^ 
Order for leave to exhibit interrogatories to ihlsiiy 
examination pro interesse sim, obtained by motion of 
course, Rowley v, Ridley, 3 Swan, 308, Pr. ex> 

IllBlTINO iNTEUaOUATOlllES; Pb* ExMON-. INTER* 
ESSE SUO. 

.iV- 

5. When, apd how made* , 

Motion in causes to be heard before M Chief BaiOA. 
alone in equity can only be made when sitting in the/ 
inner court. Anon. 4 Price. 309v " i 
All motions to annul proeeediii^ oi|:greniid of iire^ 
gularity. must be BMde m tena^.iriien. proceeding was 
bad, or the court iip not imm iiw application. 
Id. 3 Price. 37. * ' 


It is metioii of ooune to enlarge pgblicqtioii mo^, after eidm to dismiss bill for want of 
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S roseeutioi^ suppArted by. affidaviiof merits, &c. the 
llljetaincd on tipniis of paying costs, tteilinghum 
BrfMp, 1 Mail. 206. Tii. IlKTAtNiNO Pill, ^ 
This court will not entertain a motion for proh^l- 
lion in term, AIontgomBty v. Hlair, 2 Li, 

136, Teum Time. 

On (question wJiethier defendant' Oould be beard be- 
fore his contempts were cleared, though he oiFc^ to 
pay .'ll! plaintiff’s demands. Ordered that he ^ould 
bring before master, principal, interest and costs, and 
then be at liberty to move to disfrharge sequestration. 
ThI, WenvMtii v, OslmldisloUf 2 Uro. 1'. C. 276, Pu. 
Contempt. ^ 

Ai motion cannot be made upon a decretal order till 
It is passed with the reigistrnr. Smith v. lieunolds,' 
Mos. 69. Pu. Okciietal Okueu. 

A party cannot move ujion a master’s report to bring 
the cause on? for further directions till tlie repoit is 
confirmed. Smith y. Ifeyvo/ds, id. 71. l*n. Mas- 
TKii’s Repoiii, Confirmation of ; Pit. Fuhtuer 

DlRiCTXONS, 


6 . Form of, and proceedings on, ^ 

.'If a motion is intended to lay the foundation for a 
subsequent application a.ufainst tlie solicitor of some of 
the imrtieSf the solicitor, in his personal capacity, ought 
to be made a party to that motion. Vunsandau v. 
Moms, 1 Russ, 411. Pi . Pah I II S. 

• In moving upon admissions in an answer for the 
payment of the money into court, the plaintiff may 
shew that upon the ease slatc«l in the answer, lie has 
an interest in the sum in <]U(:stioti, though the defen- 
dant in his answer expressly denies that the plaintiff 
has any such intcrtjst. nonn ille v. Sollu, 2 Russ. 372. 
Pa. A OMISSIONS IN AnSM’I’K. 

On a motion to discharge an order made by the A’icc 
Cii., affidavits may he read, sworn after the order was 
made, and stating facts which weie not before the Vice 
Cb, Const y. lUnr, id. 161. Pu. Kvioenck; Av- 

nOAVlT, WHEN SWnUN, 

Application that doeumonts may he produced, \e. 
and that publication may In* enlarged, till, \c., Iming 
‘matters not only not iiu-onsistent, but eoniieeted with 
ami de|)pndiiig on e.ich oilier, may he made by one 
motion. Ferkins v. Lone, 13 Pi ice, l!t3. 

1 l\PClel.73. 

To obtain leave to withdraw replication and amevd 
bill after an order to dismiss it for want of prosecution, 
the proposed amendiuents must be pro\iously stated 
to the court. Motion was granted on payment of eosU. 
Scott V. Carter, 1 INPClel. 617. S. C. 13 Price, 
753. 

Party makinff'. sucrc>sful motion is entitled to his 
costs, as costs in the cause, but jiaity opposing it is 
not entitled to his costs, as costs in the cause. fVi* 
V. C. I S. & S. 357. Pu. Cosis. 

Party making motion which fails, is not enti- 
tled to his costs, as costs in cause, but party oppos- 
ing it is entitled to ids costs, as costs in the cause. 
Id. ib. 

Where motion is made by one pai ty and nut op- 
posed by pther, costs of botli parties arc costs in the 
cause. li^ ib. 

Upon aWdon for a prohibit iM^^ copy of the libel 
in the eccleiiasticul court verified by affidavit, and a 
iniggcstiun on parchment, setting forth the liliel, and 
'^e ground of the prohibition prated, must he delivered 
i^to court, and if the, prohibition is granted , aiKdavits 
j|lf the truth of the facts suggested must be filed with- 
in six pionths. In^re Turn. 6l K. 314. 

Affidavits in support of a whicK the plain- 

tiff is prevented from making, mp be read, if the an- 
swer is not filed until the day fgr iyluch. flic qdjjog’is 



On motion to discharge order to take bill pro eon- 
fesso on payment of costs, and an offer to put in an 
answer ; tlie couil rcriuiied to see what answer they 
pro|M>scd to pul in. Jlorntf v. Ogilvie, 11 Vcs. 77. 
Pit. Answer ; Pit. Bill, mo confesso. 

Motion not to be postponed so ns to affect the right 
to notice. Coffin v. Coo/wr, id. 600, 

Motion for payment of money into court, in future 
to name a day. Higgins v. — — 8 Ves. 531. 
1 ‘aymknt into CoiniT. 

On motion at the l^ist seal after Trinity term to make 
nhsoliite an cider to dissolve an injunction nisi, the. 
plaintiff cannot have time till the next day of motions, 
iqion the usual underlain ing to shew cause on the me- 
rits, but was piiriiiiited to slicw cause during the peti- 
tions. llohinson y. Wnivoli, .0 Vcs. 552* Pu. Time 

TO SHEW Cai’sf. 

After order to dismiss for want of prosecution, plain- 
tiff filed a rcplicalimi, and afterwards moved to with- 
draw it and amend an affidavit of materiality ; he 
must also slicw why the aiiiendinent could not have 
been made before, hongnntn v, Ctdliford, 3 Anst. 
8(17. Pn. Okdek to Dismiss. 

A inotiui! for leave to answer by guardian, must 
name tlie guardian. Jirassington y. Brassinglon, 
2 A nst. 36f). J n v.\ xt. 

iMotiuii of coiH’.se, after jilea or demurrer, to amend 
the bill on twenty shillings costs, must slate that the 
plea or dcunurei is not set down. Jennings v. Pearce, 
1 Vcs. J. 448. 

Amendiuents moved ought properly to be stated. 
"^’ahoh of the Carnatic v. K. J, Comp, id. 388. 

Jn a scire facias to repeal a patent, the venue can- 
not be (‘hanged from Middlesi^x to any other county. 
Jtvji V. liainc, 2 Cox, 235. Sciiii: Facias. 

On motion for application of money placed in bank 
by a former order, you must not only have a certificate 
that the money was paid in the bank, but that it is ac- 
tually there at the lime of the motion. Anon, 1 Atk. 
519. Pii, Pay.mknt out of Coi'iir. 


I.IX. New Trial. 

1. M’ hen granted. 

2. I low obtained and proceediitgs on. 

1. When grant&l. ^ /v , 

A new trial of an issue will not to'gmnted merely 
because, on the form^' trial ^ uvidehie*. was ijejected 
which ougbt^:have feeeri'riii^iycri.. Neither will a 
neii* trial be granted merely liecause the judge made 
to juiy^on igdequrate reijiesenlation of the effect of 
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^le liadur'ti 3 Rnsa. anAawill, for Mill, lilies y. Grtmtf, 3 Vi^. J. 

'P«. fssuK A T Law. . | ' 


The defendant having set up a fari^' mod^.in an- 
swer to a bill for tithes, issues wcre\ direct^ to try . 
whether the ancient farm consisted ojf' the lauds in6p«! 
tioned in the answer, and whether ;t certain iniodus had 
been imniemorially payabk tithes arising .up<^ 
it. The jutv found that tk farm: gristed of. these 
lands together, with 

covered by a modujh 'The mrcumstaniPtliat die jury 
faund the aacient^ifiim 4o consist bf other lands be- 
sides those mentiwd iit> pllbdings, is no ground 
for a new trial, ^,u^eBs A^plaintiff can shew that he 
has evidence cspect' lo those four closes, which 
upon the safipo^ou that they are parcels of tiic al- 
lied anciedt farm, might materially vary the sub- 
stance of the BaiUif v. Sgwell, 1 lluss. 239. 

TitufiS ; Moifu^ ' 

Dissatisfaction expressed by judge at verdict on trial 
of issue/.: how far ground for new trial. Atkins v. 
Drake, I M*Clel. & V. 213. l.ssin-; at Law. 

Court will not direct new trial of issue on ground 
of evidence adduced on former trial, where that evi- 
dence was a surjirlso on the otiicr party, and tended 
to defeat the intention of the couit, in directing tlie 
former issue. Carrington v. Jonr.'i, 2 S. .v S. L 
Evidencg; Issue at li.wv. 

At the trial of an issue to ascertain wliether otic of 
defcnd.ants, a layman, was entitled lo tithes, nr a mo- 
dus in lieu of tithe:^ of certain lands, it was proved 
that a payment, descrihed as a tithe or late-tithe issu- 
ing out of the lands in ([ucstion, had been cuiiveycd by 
defendant’s title-deeds for the last one hundred and 
fifty years,, and that this payment had been received 
by him and his ancostois, and that no tithe had ever 
been paid to plaintitf, the rector, within living memo- 
ry, and a verdict was found for dehuidaiit. Motion 
for new trial rofused. Wildains v. liacon, 1 S. ^ 8. 
415. Issue at Law; 'J’lMirs ; Lvioknch. 

New trial of an i.ssue grantod, the verdict being 
unsatisfactory, from the circiimslaiices under which 
the jury returned it. J'. /. Comp. v. /Wett, 1 Ja«!. 
91. 

No new trial upon the improper rcjcclion of evi- 
dence, if the.cunrl, judging iijion the whole record, is 
satisfied that the verdict is right. Bootle v. iUnnth’U, 

19yes.503. 

'rhe improper rejection of written evidence no 
aground for granting a new trial of an issue - the court 
being satisfied vvitii the verdict upon all the c\ rl. nce, 
including that I'cjecied. Jlainpmm v. lluinimn, 3 V. 
& 11. 41. 

Two wills originally duplicates, but one alteidl 
and cauceli'ed, and a codicil without date. After three 
verdicts for the devisee, the Ld. Cli. being satisfied 
with the result of the third trial, rcfuscil a fourth. 
Pembertonv, Pemberton, 13 Vcs. 290. 

The granting a new trial of issue is discretionary, 
if justice has been done on the whole, though some 
evidence may be iinprojicrly rejected at law. S. C. 
11 Ves. 52. 

On application for new trial, not sufficient to shew 
that injustice has been done ; it must be shewn that 
the court is wairantcd to interfere. Bateman v. irt7- 
loe, 1 Scho. & 1^. 204. 

After two trials at bar in favour of claimants of 
tithes- under 4jecrec, and act of parliament, upon issue, 
whether any' and what less sum had been paid, a 
new trial was icfused, thuugdi evidence was rejected 
that ought t^heve liecn received as material. Il ar- 
dens, 6ic,of^f PauCs v. Morris, 9 Vcs. 155. 

There is 'Da.4oubt 9 pon 1 he right of - chancery to 
grant a new triah after trial at 165« Jv- 

BISDIGTtON. ' 

New trial refused, after twe yeidjjts a^aiiu 


,287 


After verdict on issue directedi^cw trial, oil ac- 
coui^t of having farther evidence to produce, refused ; 
there 1 ■ “ • • ' * 


den V. Edtvards, 1 Yes. /,|(133.v ?«• ®^i>encbI: 

Under what circunistan^ a new trial of an issue 
directed to tiy vicar's right to tithes,- ought lo be re- 
fused. Broirnlotn v. Dcrir, 7 Uro. P. C. 83. ^ . . 

New trial granted of issue to try .wli’^er, at given 
time, act of bankruptcy had been coihnriRred, f^ut^^lefl 
on general assignment of banknipt's effects, wheiSt|^ 
indebted, and in full credit. .. HamI, v. Dich*. 

583. ^ 

Courts of C(|uily may diiect new trials in suspicsboh 
cases, and even where fraud or forgeru is imputed m 
will. Salter v. Hill, 7 Jlro. P. C. 1%. JjURisniC- 

TION. 

Under what circumstances a new trial, aflor tm 
of stK'oml issue, may be granted. Ashe v. Aiw, !' 
llio. !*.(’. 149. 8. I*. Point'rrl v. Smith, id. l(if>i 

New trials granted in issues directed to try the right 
of the soil, though the judge eertifK'd in favour of the. 
verdict, as tlicru was no precedent of a decree, wllOre 
the inheritance would he bound, being inado upon 
one verdict only. KL, J)arlin!rton v. Jlmiies, 1 Kden. 
270. 

New trial for misilirection of the judge, and absence 
of a material witness. Clceee v, Gascoigne, AmbU 
323. 

If, on issue directed, the judge certifies that the 
weight of eviilenee was against the verdict, comt will 
order a new trial. If a verdiitt is not against evidence 
a court of law cannot giant a new trial, but a court 
of ctpiity will, for tlic vciilict must satisfy the con- 
science of the court. Fnnlnonberg v. Peirce, AmbL 
210 . 

Courts of ctpiily are much loss strict in granting 
new trials liian courts of law, it being necessary, not 
that the cpicslioTi should be decided to the satUfactioa 
of others, though ever so often, but that tlic conscience 
of the court itself sliould be quite satisfied. Since v- 
AJahbotl., 2 Vcs. 553. * 

New trials of modein introduction, and to avoid dif- 
ficulties in case of attaint, hi. ib. 

Granted here in (rase of inheritance, or of value, nr 
wlicic till! court was not satisfied, particularly on for- 
^‘jy. hi. ih. 

No new trial, where there must he the same issues, 
and no surprise, Sic. on tiui former trial ; infancy 
nu ground for it in such a case. Parsons v. Lanne, 

1 Ves. 192. 

The court, fur the more solemn determination in. 
some cases, directs a second trial, without setting aside 
the first verdict; for otherwise the party in whose favour 
the first verdict was given, would lose the benefit of 
urging it in his favour. Jiuker v. Hart, \ Ves. 29* 
3 Atk. 542. 

Where the court thought the evidence newly dis- 
covered, ought not lo he the foundation for a difi^^irent 
verdict, a new trial was refused. Colgraue v. Jiison, 
3 Aik. 197. 

New trial only granted where it appeo^iB necessary, 
to justice of case,^.ead new evidence not 6|ttainable oir 
former trial, ^^l^mtgomery v. Att. Mod. 388. 

The court will not graflt a new trial%»0U a sugges-.,. 
tion that the party was not apprised of^a particular 
evidence, and therefore not prepar^ .to give an an- 
swer. Richards v. Symes, 2 Atk.^9k- 

A distinction wan taken fomierhi^hetween trials.nb 
bar and at nisi priuo; but in .thoMM^of thh queen and- 
the bailie and buM|j|HjL<i;s eleven judges 

against" detoiffiiMpl..:? ought to be 
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lof-directiiiff Issues, bea^is only to inf<ii4» 

J^d^lthe coarf, and tlwrefore nor tiedj 

the sunRi^tricUiess of vefdicts as (ioiifts of 

^sanmon law. 

Notice defendant before the tnal, that 


Notice I . - v», 

^ tiff will MW r person to be abroad, thetigh^;/!^ 
j^^Mt point out tbd partlciilarflace where, is attflfete&l 
Jbr tro defendant to be prmred to encounter tide eH* 
deuce. Ib. / 

If there is evidence plaintiff is not apprised of» ha 
. .inay sufler a nonsuit, and on his coming back to this 
court, it woiiJ^ order another issue at law, notwith- 
^ standing thelitonsuit.^ Jb, 

/Ven&ts being iwvcred in Suffolk by F there, 
against L. L brought his bffl for a new trial in a differ- 
ent county ; bill msinissed. Toceu v. Youngt 2 Vern. 
437. Free. Ch. 193. S.C. 

If a witnw ibe convicted of peijury, or the party of 
fingeiy. it M’%ood cause for a new trial, "hlly v. 
iTAortua. 2.Vern. 379. . 

Bill for a new trial ; plaintiff suggesting that the 
mark to the bpnd v/as forged by one W, and all the 
prelOndad witifesses to the bomi were dead, and tliat 
the verdict was recovered by surprise ; a new trial or- 
dered. CodringtOH v. Wel/h, 2 Ycrn. 240. • 

A new trial granted to an issue directed, the matter 
in question being of value, and concerning all the co- 
^^olds in the manor. Edwin v. Tiwmas, 2 Vem. 

grounds for a new trial arc. new evidence db- 
coveted which could not ])ossibly be made use of in 
the first. peijury in the witnesses, partiality in the 

n rs, &c. ail which must be made out to the satis- 
on of the court. Sewell v. Freeston, 1 C'h. (Ja. 65. 
But it is a role that the court will not set aside a trial 
at law for any matter which might have been made 
use of at the trial. Curtis v. Smallridge, 1 Cli. Ca. 
23. 2 Frem. 178. 

Nothing is allowed ns a ground for a new trial after 
^^ment. or that is not ground for a bill of review. 


Haw tibtagnM und proceedings an. 

Application for new trial must be to the judge who 
directed the issue. 47tii (icn. Ord. 3d April 1828. 

Motionq in. exchequer for new trial of issue directed 
from equity side of court, are not subject to the rule 
requiring such motions to be made within the first foui 
days of me following term. 'I'liey may be made at any 
time during the succeeding term, or the sittings after, 
but they muld, in the first instance, be made before 
the Ld. C. Baron, sitting alone in equity, if they arise 
out of causes pending before him. Pulley v. Hilton, 
11 Price. 380. • 

Fonh of issue not changed on a motion for a new 
Iliad. TF/iilev.Ltsb. 3 Swan. 351. 

Pieyiovis to motion for new trial of issue, it is not 
motion of course to obtain judge's report of trial at 
law. Mem. 6 Mad. 58. Pit. Juixsk s KnroRT. 

New trial of an issue on the validity of a modus ; 
two new trials having been ordered for misdirection, 
and the verdict on the third trial, as in the tw'o former, 
being in favour hf the defendant, the plaintiff was or- 
dered to Ptt 'tho costs of the apg^tions in equity, 
(except Ihole^ the first applicatmra the lord cliao- 
iicUor), and t|p costs of tnedast trial at law. White 
Vf 3 Swan. 342. Pn. Costs. 

an issuA, and in an action directed by the court, 
m practice vanerifr. InJhe first, the motioa for a new 
tiw muss U niade^ me court duecting it j in the 
^tod by ^ ^ this rule 

tien of the action is 

3 ^ Rq| 6, 178« Pft, Actios nv 


at 4w, thi 
^bebai " “ 

fait ti 

ten, 

CuAia<»jnt,fit 

the iblls, 

Ch. will notjf by of. 
application. Awrkrr, 
Pr. Appeal. 


Nofu!f»\ 

actionfobe 

^tis with special directions, as that 
Bfdefendant shall not be pleaded 
]^rtiefr shall be examined on oath, 
% new tifal must be to the court of 
an issue. JErp. Keneing- 
^ at Law directed niii’- 

for>iigw‘'toial, has boen refusiid at 
Timthe M. 11. the Ld. 
L^aerlain a similar 
\^%Ball &B.56. 

Rk- ■ 


Issue at law directed at rolls ; If^otibn for new 
trial may be made before Ld. Gh. PmbeHm v. Pern* 
herton, 11 Ves. 50. 

An action having been commenced on the petty 
bag side of the court of clianceiy, but fried in K. B., 
an application for a new trial must be made m K. B. 
and not in the court of chanceiy . Eap. BarMff, 1 Cox, 
418. 

11 gave B, as his bailiff, a general authority to ac- 
cept bills for him. B accepted several without the 
knowledge of II, and discounted them at Its bankers, 
and applied the money to his own use, and then died. 
'I'he hankers afterwards obtained a bond from H, for 
the balance of his account with them, . including tlie 
several bills so accepted by B. On a hilt to set aside 
this bond as improperly obtained from H, the court 
directed the bankers to sue plaintiffs at law on these 
bills. The bankers selected some of these bills on 
which they brought their actions, and which were just 
sufficient to cover their demand ; but on the trial there 
appeared a receipt indorsed on one of them, and the 
jury for that reason gave a verdict against the bankers 
on that bill, and for them on all tlic rest*. There was 
no application for a new trial ; but when the cause 
was set down again, the bankers applied to prove 
their demand on some other of the bills ; held, that 
the remedy (if any) must be by motion or petition for 
a new trial ; but the court would not assist tue bankers 
to rectify their own inadvertence. Ilolworthy v. Mort- 
lock, 1 Cox. 141. 

Liberty given to bring action to try right, and ver- 
dict for defendant ; motion fur new trial must be to 
court where before tried. Fowkes v. CAodd; Dick. 
576. ' 

After two trials of an issue at the assutot a third 
trial Ixiing directed, was ordered upon a^Kcation of 
the plaintiff, to be tried at the bar of the King's Bench, 
instead of the assizes ; the party who applied for the 
trial at bar agreeing to accept of nisi prius costs in the 
event of the verdict being in his favour. 'Bakery, 
Hart, 3 Atk. 546'. Hite v. Salter, Dick. 495. . 

An original motion must be made for a new trial, 
the court will not answer a petition for it, where the 
cause comes on upon the equity reserved, Att, Geiu 
V. Montgotnery, 2 Atk. 378. 

Fkjuity wdli not assist a party to make out a diffe- 
rent case, upon a second trial at law, from tliat which 
he made upon the first. Coekbume v. Hussey, 2 Ridg* 
P. C. 604. 


LX. Notice. ^ 

See also Notice, ante, p. 717. — Pn..JipWiON, 3. 

1. Notice generally in 

2. Notice, denial tf, ■ ' 

noticil^ trill Blor to stay trial# 

of It Bijnd vajirunefter, 2 S. & 6. 186* 





ffdikei 


i?RAdTaCg,*BVX.^ 



ROOATQRJ18;.« 

On modott f-- ’- 


Wteraailiijbe^^oDeyiii^yftrt fooMtt oT 
ckimingr under an asslgnmeatfroih party «nig|ld t« 
It, petitiona to have it pud oot%' Idto, bilihust iAow 
that party (or if dead hujpersonU ‘ 

had notice of petition., Huifdy^ MMport. 13, 

736. Pb. P*nnoi«f :i^i? P, • 
Court. , 'r. 

The pl^tiif has no right to4iQ{i(!e;idj[^ 

M^inatioii. * Fergi^Mn l Tuni. & R* 

Pr. B^AiKinRxkd^p jDariiipM oR I^^trr* 

^ '■*- y : ■-'■o-f.v ' • 

^ on; affidavits fildd before an-' 
ewer may be read^ whpn plaintiff by saving notice of 
motion till futjUb day^ enabled defendant to file an- 
swer beforj^ lAotipa^lnade. Glasiingtonv. Thwaite^y 
1 S. & S.134. ‘Pn. Affidavits; Pn. Answkr; 
Pr. Injunction Motion. 

^ *Afo application to ta^ a petition out of its turn can 
M beam, unless notice has been given of the inten- 
tion to l^e spell application. In mre^ hell, 1 G. & 
J. 182. Pr«'Causk ADVANCiNC}, &'c. ; Notice of 
Petition to advance Petition. 

Where bankrupt committed by commissioners is 
brought up by habeas corpus, notice must be given to 
• the assignees ; and notice on Saturday afternoon for 
Afonday, unless right to discharge is clear, is not .suf- 
ficient. Bmnlefs Case, 2 J. &- W. 4.V). P v ;kc:v. 
Habeas Oortus. 

Where one of several defendants sets down cause, 
he is only bound to serve plaintiff, and plaintiff is 
bound to serve the other defendants. Smith v. Wells, 
6 Mad. 193. See Clarke v. Dunn, 5 Mad. 474. Ph. 
Setting down Cau.se. 

Defendant committed for breach of an injunction 
after notice of its having been obtained, although the 
order for the injunction liad not been served. 
mndau v^.Jlose, 2 Jac. & VV'^. 264. Injunction, 
Breach ov ; Pn. Contempt. 

Where answer is to be taken by commission in 
which plaintiff Joins, plaintiff is entitled to six days 
notice, of time and place of taking the answer, to be 
given to.comniissioncr named by him, and such notice 
should be a six-day notice and signed by two com- 
missioners. Potmdv. inWgwsc, OPrice, 102. Pn. 
Commission to take Answer. 

Plaintiff amending without requiring a further an- 
swer, should call on the defendant for his office copy 
to be amended ; but when, though he neglected this, 
tlie defendant was otherwise apprized that an amend- 
ment had been made, but permitted the cau.se to come 
to a hearing : held, that he could not thf*n object. 
WoodhousB w, Meredith, 1 Jac. & W. 2 j4. Pr. 
Bill, Amendment. 

Nptice “ for Monday the 12th of January, being 
th^first seal before Hilary Term,” is good notice for 
the first seal, though held on Thursday the 16th 

January. Smith v. , I Swan. 10. 

Upon an order to proceed to trial upon two issues to 
the validity of the commission, the plaintiff was to 
give notice in writing to the bankrupt of the acts in- 
tend^ to be relied on at the trial. Held, that the 
petitioner in his notice must specify the acts relied on, 
the times when tliey were committed, and the wit- 
nesses who will lie called to prove them. Exp, 
^gden, Buck, 137. Bankcy. Issue at Law. 

-Defendjurt being in court when order for injunction 
is made, is ^und by it from that time, and not from 
formal semcff'^ereof only. Scott v. liecher, 4 Price, 
346 . Pr. Injunction ; Pr. Service. 

- Court wilL itibt hear special cause against dismissal 
of bill, unless pdtice of cause intended to be shown, 
be previously . nven to .^efendaut. . Christie v. De 
T<ma, l OF Siw., 

Cause AaAiNST*»(*>?ViftS ^ ^ 

Breach of injunction ijfter .notiG^'df 
without iwrso^ar saryica; of tb^lniu|ictic] 


YOU u; 


Kimpttin w. ' 

BifiArii.;.cr.v 

Order.' ina^o ^ 

, after three terms, wit 


;{ nKhobt notice, and .ijjeoding an injiio . 

Iks. ' 127. SeLid. 

noUim, S. Pi 2049 

Mo^^to bisMmsYoiii^AtHf oitPaolhcuTioN: Pi^. 
;Injunction. ‘ 

In a writ to absolve j^rson iltila^fully excom- 
tnunicated, notice rc(]uircd. 

346. Absolution, Writ or. V-Mr * 

The practice of personal scnac4li8iH___ 
proces.s of contempt, <1ispea^d with, wliera ; 
must have had notice ; as iij^n being in couitp 
a short order for execution of a decrees 
der, 12 Ves. 202. De Manneville ^ tie Mann^j^te, 
id. 203. Pn. (Jontemi-t ; Pr, Sei^IOb* ' 

After a decree for an account in a suit by. paiHes - 
interested in the suiplus, where due piooi^il^^'la)^ 
place between the prdinuffs and (icifepdants, ' 

110 0 (!ca.sinn to give notice to the crcilitoiS ; h^mg 

been given here in the first inslaniT;, they wGre.til be 
paid liefore debts, &c. Dare v. Hose, 2 Ve.<i. 56Q. 
A o.fi<.N. iiF Assets. ' * 

Where notice should be given of the issuing acpin* 
mission for an inquest Hex v. Dali/, 1 Ves. 2S. 
Pn. Commission op Inquest. " ' / ■ 

It docs not excuse a party proceeding at law i^ftcr 
injunction, that it was not scaled, for where a pvty 
or his solicitor iiave heen present on an order & 
injunction, they will he bound, although it be not 
scaled. Anon. 3 Atk. 667. Injunction, BiixAgH 

OF. 

If second feoflee to uses knows of first feolFmcnt, he 
shall perform it, otherwise not. (kry, 10. 

8uit to have award by assent decreed, both par- 
ties must have notice. Wakefield v. Hawson, id. (i4. 

Upon commission, notice given to one of deii^ 
fendants only ; new eommi.ssion granted, and defeiuknt 
to have carnage. HoUingworth v. Luep, id. 91. 

Application, without notice to commit for contempt 
of process, ordered nisi causa, &c. on personal notice* < 
Van V. Price, Dick. 91. • 

On death of prochuhi ami, plaintiff refusing to namo 
prochuin and, ilefcndant after ten days notice, to he at' 
liberty to name one. iMncasler v. Thornton, id. 346. 
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OTION, 

ir want prdse- 
of course, 
staying 




2. Denial of notice. 

If special notice of title is charged by bill, sueb, 
notice must be denied as specially ; a general demur-^ . 
rer is nut suHicient. Hadford v. Wiison, 3 Atk. 816.''. 
Pi.. Answer. ' , > 

' On plea of purchase fur valuable considettitioii 
without notice of plaintiff’s title, it is not sufficientjbi 
deny notice at or before the execution of the Convey- 
ance to him ; he must aver that ho had non^r at or 
iiefore payment of the purchase money Story v; Ldi 
Windsor, 2 Atk. 630. S. C. 1 Ch. Ca; 34. Pl, 
Plea ; Vendor & PuHCiiAShR. 

If a pc^rson purchase an estate which he tires has a 
defect upon the face of the deed, yet* a fijp^will be a » 
bar, for that defg^^k the very oocuiop,^. levying 
the fine. Sccus, at to purchase froM^a truatee a 
mortgagee. S. C. Id. * ‘‘ ' 

Denying notice of plaintiff's titlt gttfaejlliiab of tlu|. > 
execution of the deed or payment pf^e.consideratioh 
money is not .sufficient, you niptt ygu had Do. 


notice at or before thtf execution. 
2 Atk. 397. Pl. PlV 



iViuiyume before. 

' » M ■ 


||v:BiurP, 

ient denial of 
ihaisc, be bad no . 
' ' J«n4v, 
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T^ttsS 3 K W, 643. Pi.. PtiU; Vendor & 
PtfRCfc^BEK-. 

A defendant in a plea of a purchase for valuable 
fjonsideratioB omits to deny notice, if the plaintiff 
plies to it, all the defendant has to do, is to ^ptOiyd hta 
pupchasG, and it is not jnateiial if the plaintiff, piev^ 
notice, for it was tlie plaintiff s own fhult, that he did 
not set down the plea to be argued, in which case it 
would have been overruled, llan'is v. Ingledew, 
3 P. W. 94. 3d. 

Notice must-be denied positively, not evasively. 
Cason V. IRovkd, Free. Chan. 226. 

Bill by a dowress to remove trust term, defendant 
pleads himself a purchaser^ but docs not deny notice : 
ordered to. answer. Bodmin y, Vandenbendy, 1 Vern. 
179. Pt. AnaWER; Dower. 


|«XI. Offickus of Court. 

.See fflso JvRTSDic. Ami us to Kxauinfrs, .SVe Pr. 
Kvin. 28. (e). — D kimjty Kfiukrii., See jmt^suh. 
6. — Messenger, See Pn. Messenclu. — Solici- 
tor, See Solicitor, jiust. 

1. Cenordlly. 

(а) Bights, duties, privileges, and liabilities. 

(б) Mistakes of. 

(c) Their fees, lien for. See further Sol. & 
Client, Vll. 

2. Accountant General. 

3. Clerk in court. 

4. Clerk of inroiments. 

5. Cursitars. 

6. Master. 

7. Master extraordinary. 

8« Begistrars. 

9. Sis clerks. 

10. ITnder clerks. 

11. Usher. 

12. TVaitin^ clerks.^ 

13. Warden rf Fleet. 


ot c^in sum statill'is omouuffiir plaintiff's bill for 
fees ttniL. idisburpeialRits. Demurrer to relief over- 
ruled. Bfrfcer jSheie, 6 Ves. 681. Jurisdic- 
tion. /a- 

Power of the court of exchequer, to remove from 

remeu^n^utieir'^ office, clerks who have not served 
a clerkship, fdp.lfindus, 3 Swan. 96. Jurisdio 

TION. ’ ■ ■ ' • 

One of t|fe(<||kty clerks Inf this court had been ar* 
rested in an^action brought against him in one of the 
common law courts, whereupon hd/^insisted on his 
privilege to be sued in the petty bag only ; but it ap« 
pearing by affidavit that he had not for a consider- 
able time attended at his seat, but had secreted him- 
self to avoid Ins creditors, the court would not make 
any order for his discharge. Exp. Sheppard, 2 Cox, 
398. 

By act of Irish parliament, 1772, a mortgagee, 
when thi-ee half years’ interest are in anear, t|[ay % a 
summary .ajiplication get a receiver of Itotate m oraer 
to keep down arrears, &c. of interest. An applica- 
tion of this kind was made by res^ndent in Irish 
chancery, and though appellant held office of chief 
remembrancer in exchequer there, he was held to be 
incapable of pleading any pnvilege of office against 
such application. Clanbrassill v. Taylor, 5 Bro. 
P. C. 319. JuRisnicTiuN. 

Suitor having paid the officer his fee, and the officer 
having neglected his duty, by which means the pro- 
cess Incomes irregular, the suitor is to pay the ^sts, 
but he to have them over against the officer, and 
though the officer iu such case die, yet this being a 
duty and matter of contract, his executor will be lia- 
ble. James v. Philips, 2 P. W. 658. 

blaster in chancery has privilege of being sued in 

Middlesex. Bnrrough v. , Fitagimion, 40. 

Mas’I’er in Chancer y ; Privilege. 

The master allows a security, which proves defec- 
tive ; master is not liable ; otlierwise if the master had 
by briliery or corruption allowed the security. Comer 
V. Hollingsheud, 2 Vern. 90. 

IMea of privilege by some of the defendants, not 
good if tlierc is another defendant not privileged. 
Faubhaw v. Faushau), I \'ern. 246. Pn. Plea of 

Pm VI LEGE. 


1. Grnernlly. 


(a^ Bights, duties, privileges, and liahUitics. ** 

(b) Mistakes of. 

(c) 71mr fees, lien frr. See further Sol. & Cli- 
ent, VII. 


(a) Rights, duties, privileges, and liabilities. 

^ The lUjaster shall enter into a book a full descrip- 
tion of the steps in any matter brought before him. 
4Dth-Gen. Ord. 3rd April, 1828. 

Riding clerk to take notes of all writs, &e. Beame's 
Ord. 85. 

last of fees to be taken in the accountant-general’s 
and two masters offices of the court of exchequer, ap- 
pointed under 1 G. 4. c.35. IGtbXHec. 1820. 8 Price, 
699. 

The six .ddrks are not msponsible for the correct- 
ness of the office copies. The signature is affixed as 
a certificate that the original is tiled. Brounts v. 
Barnard, 1 Jac: 67. 

.. will not permit its officers to be drawn into 
liUgation which it cannot controul, Kaye v. Cun~ 
niugham, 5 Mad. 406* Sr^YiNo Procbedimcs ; 
Action. - ■ 'v' . j .• : ' 

JBill by clerk in court against solicitor 


Bailills who had served an execution in breach of 
an injunction, find money hid in their house and 
carry it away. J^arty at whose suit the execution 
was taken out ordered to make satisfaction. Childrens 
v. Saxhy, 1 Vern. 2U7. 

The plaintiff may move for a subpoena returnable 
immcilidtely without an affidavit against an officer 
of tlie court, for he is presumed always to attend. 
Anon. Mos. 41. Pii. Suiipa:NA returnable imme- 

DIA'J'ELV. 

Wife executrix, is sued with her husband in C. V. 
who is clerk of crown in chancery, privilege disal- 
lowed. l\nole s Case, Dyer, 377. pi. 30. 

Mulier and bastard join in suing their livery, 
they arc not therefore estopped in chanceiy. Cary, 


Person having privilege of Oxford loses it wlien 
joined defendant with another. White v. Lswgher, 
Cary, 55. , - / 

No privilege to clerk in exchequer to^be sued there, 
and if it did exist, rejected, defendant' being joined 
witli unprivileged person. East v.. '0lttenson, Cary, 

sodant, and lih^na against 
^p^nt with writ. 


Attachment against i 
one m^treatii^ offio' 

Rove V. TVesj|^^^3aiy, 

I CmnmiSsion to exaniini^n perpet, mem. granted to 
pfiePof epurt^; Bctminey. Harbgrt, Cary, 43. 
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Amendment of plea allowed erro^^l^s occa- 

sioned bv mistake of clerk of outl^raes, and did not 
affect substance. Waters v. MayfiiWe 1 S. & S. 220. 
Pr. Plea ; Ahendment. 

Where by the mistake of the name 

of the cause, the order for disioisaal was £iLwn up’ 
by defendants after the plaintiff had^ndertaken to 
sMed the cause, the plaintiff mu^Rndemnify the 
clefendants against the costs of the drd&. Hihber- 
son V. Cooke, 4 ^ad. 248. Pn. Order to dismiss ; 
Pr. Costs. 

IMistake being made in decree whereby accountant- 
general entered accounts in wrong names. Order 
was made that registrar should alter decree, and ac- 
countant-general his account books. Hawker v. Bun^ 
combe, 2 Mad. 391. 

Depositions taken on the part of the plaintiff hav- 
ing beet^uppressed as against some of the defend- 
ants, oh the gAund of no notice until after, publica- 
tion, upon evidence that the omission arose from a 
mistake committed by the clerk to the plaintiff’s soli- 
citor, in giving at the examiner’s office the name of 
the clerk in court for others of the defendants, as the 
name of the clerk in court for all the defendants, in 
consequence of which the plaintiff's witi..issi-‘. w ro 
produced only at the seat of the clerk in c> .rt lo 
named ; and upon the examiner's c-c<tificate that the 
name of that clerk in court only was delivered to 
him, the lord chancellor gave to the defendants the 
option, either of permilting the plaintiff to re-examine 
the same witnesses, or of allowing the depositions to 
stand, with libie^ty for them to cross-examine those 
witnesses, and to examine othcis. Cholmimdehy v. 
Clinton^ 2 Mer. 81. Pit. Detositionsi Suppres- 

SAL OF. 

Where 4 loss arises from a default of a receiver ap- 
pointed by the court, the estate must bear it. i/ut- 
chinson v« Massareene, 2 Pall 13. 55. 

(c) Their fees, lien for* 

See further Sol. &l Client ; Lien. 

Pecs of subpcp.na office under order, 28th Nov. 
1743. Beamc s Ord. 412. 

Solicitors* fees under Lord Krskiue's order. Beame’s 
Ord. 467. 

Masters* clerks not to act as solicitors. Td. 306. 

No fees to be paid for six clerk’s certitic::te that 
cause is ready for hearing. Jd. 47. 49. 

Nor for six clerk's setting down cause. Id. 75. 

Nor for registrar’s entering demurrer in paper of 
cacM. Id. 77. 

Nor for six clerk’s party's attorney signing a peti- 
tion. Id. 84. 

'Pees of afiHavit of office. Id. 93. 382, 

Order forjudges to empanel juries to enquire con- 
cerning fees usually taken. Id. 101. 

Pees to continue as the two yeaia preceding, 1657. 
Id. 129. 

What fees the master may take under act 13 Car. 2. 
Id. 153. . 

What wntl^ pay no fees. Li. 155. 

Pees of various officers and offices according to or- 
der, 28th Nov,. 1743. (viz.) 

Pjses of maste^nd their clerks. Jd, 372. 374. 

\ Of prothonollty. Id. 375. 

Of registrar. :^ Id. 377. 

Of registrafibif affidavits. Id. 382. 

Of examineih and their. cMv* ^ 

Of six clerks: ;■ JW; 887."'w'‘' , 

Of sworn clerks and waiting clerks," ''Idt 389* 

Of clerk of inrolments. - 

Of clerkof h^jDiiper. Id. 2^7. ^ 


in Tower*., 'Id. 400. . 
id.-mr 

Of curator’s office. Jd. 407. v 

Of subpmna office. id« 4 1 2. 

Of .sixi^nny writ omfe ffd* 413,' 

Of office of chaff . 

Of office of sealer, id. 4i41t 

Of usher. Id. All. < 

Of clerk of patcuts. Jd. 418. 

Of examiner’s letter patent, &c. Jd« ,417. 

Of clerk of the leases. Id. 419. . 

Of purse bearer. Id. 420. ’}V 

Of principal secretary to Ld. C. Id. 421*. 

Of secretary of presentations, fd. 423. . 

Of secretary of commissions. Id. 424. ./>. 

Of secretary of commissions of bankrupts. Id. 432. 
Of clerk of inrolmcuts in bankruptcjfi^ Id. 426. , 
Of office tor execution of law, &c. concerning bank* 
rupts. id. 427. 

Of receiver of the fines. Id. 428. 

Of secietary of decrees and injunction suit. : Id* 
429. 

Of secretary of lunatics, id. 429. 

Of serjeauL at arms. id. 430. 

Of messenger or pursuivant. Id. 431. 

Of secretary of briefs, id. 432. 

Of clerk of briefs, id. , 

Of secretary of ap^ieals. Jd. 433. 

Of clerk of appeals, id. 

Of gentlemen of chambers attending great seal 
id. 434. 

Of masters extraordinary. Id. 435. 

Of usher of hall at L. C. id. 436. 

Of cryer of court. Jd. 

Of deputy warden of I'lcct, or Ld. C.’s tipstaff, 
id. 437. 

Of door keeper. Id. 438. 

Of keeper of court, id. 440. 

Of chief secretary of master of the Rolls. Id. 441 • 
Of under secietary of Rolls. Id. 442. 

Of secretary of causes at Rolls. Id, 443. 

Of secretary of decrees at Rolls. Id. 444. 

Of clerk of chapel at Rolls. Zd* 445. 

Of gentlemen of chambers attending master of the 
Rolls, id. 446. 

Of usher of hall at Rolls. Id. 447. 

Of porter at Rolls, id. 44B. 

,No officer to take any money or reward for expe- 
dition. id. ^ 

All officers to give receipts for fees if requested* 
JJ. 449. 

No other fees to be taken than those prescribed as - 
above, or officers to be punished, id. 447. 

Fees of solicitors under Lord Krskine’s Order. Id* 
457. 

Pees of clerk in court under same. See ** Under 
Clerks." 

The master's fee for taxing bill of costs is us>u,ai]y 
paid by tlie party who brings the bill. Gale V* Po- 
kington, 1 M*Clel. & Y. 358. note. ■ ‘ ^ • 

A clerk in court and solicitoi refusing to continue 
the conduct of a cause until bis fees are paidj ordered 
to produce an office copy of the bill to bU marked* 
Mayne v. iiaiikey/Ld^Swan. 93. I’ll. PkODUCTiON 
OF Deeds, &c. • 

Under the ordcr-l8th June, 1668, , i^laUng the 
office of six clerks they are entitled to recein their 
proportion of the fee from the sworn clerk, tlAigh hef^’ 
has given credit to the client. Six ClorhSf ■ 

3 Ves. 589. Gen. Ord. C. of. " * 

Solicitor’s fees no,t to be paid^tjH lie has settled 
clerk in court's &«tons v« Dick. 224. 

Sequtotratoni to kjro eau^ U« per day. Prentica 
V. Prsntics, iDick. 388. 

- ^ w jtek is not obliged to d^ver papers to 

• ''' K-' ' BB 2 


Fees— ‘ 
Of keeper oftlifbMs 
Of petty basr office. 
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plainttiF till his fees are paid, tbciug:h plaintiff has 
p&id hU soliritor. who satisfied his clerk in court (viz. 
the silty clerk) the whole hill. N. Jl. In this case 
ihis sixty clerk had abi»condcd. Tuiilor v. Lewis, 
3Atk. 727. 2 Yes. 3. 

A clerk in court who Icnds^ money to the solicitor 
is not entitled thereby to detain a client’s papers as 
a pledge. Orey v. Carberiek, 2 Atk. 114. Jjjf.n on 

■Partus, 

A country client employs an attorney nr solicitor 
in the country in a cause in chancery, tlic solicitor 
employs a clerk in chaiiocry, the client in the coun- 
try pays his solicitor, but llie clerk in chancery is 
unpaid. I’he client not bound to pay the clerk in 
clianceiy, but if the latter has any papers in his 
linnds he may retain them. lunewelL v. Cf*krr, 
2 1*. VV. 460. Sol. & (-mknt; Likn ; ritisc. & 
Agknt. 

The clerk in court may proceed in chaneciy for his 
bill cither against the solicitor or his client at law for 
want of a retainer. >1wt)n. Alos. 172. 

Where a clerk in «‘ourt had obtained an order for 
taxing the costs of the soli(;itor who empl<»y*:d him, 
and afterwards another order f([)r jiaynumt ol' the rosts 
of taxation, he was allowed lc» detain the pa{)ers of 
the aolicitor’s client till the costs reported dm? under 
the first order were paid, but not tor the costs of tax- 
ation. Cqckerel v. ■, Ilarn. 264. I.ikn. 


2 . Accoinittint-irent'ntl. 

See also Pn, Payment inio ('ocut. — I*n. Pwment 

OJ»T OF (liM'KT. 

An act to provide, that pn'porty vrste<l in the Ac- 
countant-^neral of the hi^di lauirt of ohanrciy, as 
such, shall, upon his d(;atli, removal, or resignation, 
vest from lime to time in those who shall siiccml to 
the office. 54 G’. 3. c. 14. 

By order 26 -Mav, 1725, masters of court arc di- | 
rccted to deposit in bank of Kiiglaml, monies, bonds, 
tallies and other cll'ecfs of the sailors of court which 
had been, or theiejTficr ^h^luhl be, umier the dirceiion 
of the court} and by aiiotlier order 4tli Nov. 1725, 
Beame's Ord. 340. the former was confiimwl, w'ith 
further direicUoiis as t»> tbo forms of paying, trans- 
ferring, or drawing out any of such monies ; and as 
to the mode in whicii the accounts should lie kept. 
By tlie 12 Geo. 1. c. 32. s. 1 . the said Iasi mentioned 
orders are confirmed, and, liy s. 3. \ 4. a person ap- 
pointed who is to do all such things relating to the 
suitor’s money and effecls as are by the said orders 
dir^ted to be done by the masters and usher ; such 
officer to be called “ 'I’lie Accountant-general of ilic 
court of chancery,” who shall hold sudi oflicc dining 
the pleasure of tiio court, and shall stand in the place 
of the masters and usher, and shall receive no other 
fees from the master than is allowed liv the said order 
(as^to whichi see Beame’s Onl. fdi. 353. 360). By 
s. 5 &c 7. tratisferiiblc securities arc to he taken in 
accountant-gencrars name, and to be vested in his 
successors. By the 23 24 Geo. 3. c. 2*2. (Ircl.) a 

similar officer is created in Ireland, and by s. 1 4 ^ 15. 
a similar officer is provided i]fii^court of cxchwiuer 
By the 30 Geo. 3. s. 5. (Ircl.) it is 

provided, that in case oPsickncfes or absence of re- 
spectiyp accountaiitS'general of courts of chancery or 
exchequer, they may, with approbation in writing, of 
, Chancellor and Chief Baion (mutat. mutainl.) 
appoint deputies, for whom they sh^l be answcralne, 
and who shall receive no fcea besides such as they 
ani paid by the persons appointing them. The 4 G. 4. 
c. 7. lixcs the salary and fees of the accountant-ge- 
neral (Irol.) and his officers. As to. practice of ac- 
countant-geueial’s office ia Euyland, see lTuftt;a( 


Venk240. In exchequer, suitor's money was for- = 
merly pa^ and received through the hands of deputy 
remembinSiicer, the practice of whose office is regu- 
lated by order l^th .fuly, 1747. See 1 Fowl. Kx. 
Pr. 335. But by 1 G. 4. c. 35. s. 2. the duties of de- 
puty remctnbrancer of exchequer are transferred to an 
accountant-general (which office is cieat^ by act) 
to be appointed by lord chief baron ; and all neces- 
sary dircction^^ given as to forms of p^ing, trans- 
ferring, and muwing out monies in handls of the ac- 
countant-general. By s. 3. it is provided that on the 
death, resignation or removal of accountant-general, 
all pro|HTty in suitor’s money vested in him, shall, 
ipso f'ltvio, become vested in his successors ; similar 
piovision to that made as to the accountant-general of 
the court of cluiiicery by the 54 G. 3. c. 14. 

Onlcrs relating to accountaiil-gcneral. Beanie’s 
Ord. 31H. 359.363. 

Oitlcr as to small sums belonging to mariicd wo- 
men. 111. 464. ' » 

On jx^tition for transfer of stock' standing in the 
name of the accountant-general, subject to the oitlcr 
of the court, under a power in an act of parliament, 
the facts alleged being disproved, the petition is not 
distiiissed, but an order made for the transfer to the 
}M?rsoiiK apiM'aring to be entitled. Exp* Williams, 

1 .lac. ife W). 

In Canep v. Uihhert, I .lac. & W. 180. money 
xvas orilered to be paid under a power executed in 
America, attested by a notary, and authenticated by 
an American secretary of state. And an affidavit 
made before a mayor of a foreign town requires evi- 
dence of his bolding that situation. S.C. So as to a 
magistrate. JIulclivon v. Mantiinffton, 6 Vcs. 823. 

'riic accountant-general lieing directed by an order 
in this cause to deliver to plaintiff, who lesiJed at 
I'aris, ceitain exrhc(]uer hills, p1aintiff*s solicitor, on 
application, obtained from the accountant-general a 
jiow’er of attorney to send to ])laintiff for the purpose 
of enabling his solicitor to receive the bills, to which 
jMiwer were annexed the following instructions as to 
Its execution : * * 'I'liis letter of attorney is to be exe- 
cuted in the pn?scncc of a notary, who will affix his 
official seal ; it is requested that the chief magistrate 
of the place do certify that the person subscribing 
himself a notary public, is such, and that due credit 
may be given to his act and det'd. The chief magis- 
trate also affixes his official seal.” The power was 
executed and authenticated by the notary as directed, 
but the notary at the same time certified that there 
was no chief magistrate, who, accordiug to the Fiench 
law, could give the certificate required ; the account- 
ant-general refusing to dispense with the chief magis- 
trate’s affixing his seal, unless by the Order of the 
court, the vice clianccllor granted an order accord- 
ingly, on condition that an affidavit was produced 
that the notary was such at Paris. Kinnaird v.Sal- 
Usan, I Mad. 227. 

On a decree for payment of debts, if it appear on 
the pleadings that the (creditor is an infant, the ac- 
1 cuuntant-general will not pay such creditor though 
he has come of age, on a certificate of the baptism, 
but an order for the payment is neceuary. Atwiu 

2 Mad. Chan. 582. 

'Ihe rule of evidence in the accoutitePt-generaPB 
olfii® ought to he the same as in the^coutt. Thore- 
foro, upon marriage of woman cutitli^ to interest of 
fund for separate use, an affidavit leiiuiied be- 
yond that of the niurriage and identityV that there was 
no settlement or agreement for sejm^ent, without 
prejudice to future cases. Clajftm\ v. Gresham', 
lOVes. 288. . EvidbAqb. 

Where th^ ,c»urt di«W the jwiymenl of money by 
the accountant-general,' and that the release which is 

a execut^ by some of the parties should be set- 
y the makter, in case the parte differ about it, 
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the accountant-general may refuse to pay the tuoney 
unless the release has been settled by the mastfit*, al- 
though all the parties interested attend h& and ^ve 
their consent ; in such case an order must he applied 
for by consent of all parties, directing the accountant- 
general to pay tlie specihe sum mentioned in the or- 
' der for which the release has been executed pursuant 
to the decree or order. Elliott v. Booth, 1 Turn. & 
Ven. Pr. 243. 

However small the sums, a preroPSuve probate is, 
in all cases, necessary to authorize the accountant- 
general in paying a testator's money out of court. 
Chollnor v. Mtirhull, 6 Ves. 118. Newman v. Jfiuig- 
eon, 7 Ves. 409. Thmnas v. JJavies, 12 Ves. 417.; 
though in Lord Thurlow’s time, and until he put a 
stop to it, the sum on which an order ibr a pi*erogativc 
probate could be obtained was limited to 40/. In 
Docker v. Horner, 3l5ro. C. C. 240. S. C. Dick. 
746. it seems that the sum was limited to 30/. 

Whela a decree dirceted a sum to be paid into the 
hands of the accountant-general, lie refused to re- 
ceive a part of the sum without an order. Vaiine v. 
Collier, 1 Ves. .1.170. 

Where money is directed by act of parliament to 
be paid to the accountant-general. Ik! is bount' by 
the act to rcccivo it, and the court vxill ' ot . a1 in 
order for that purpose. Anon. iu. bti. V' T'y- 
MKNT INTO Coo II T. 


A. party entitled at twenty-ouc to money invested 
in the name of the accountant-general, petitioned that 
the money should still continue in his name, but the 
court refused to make such order, and compelled iiiiii 
to take the monc^. hanc v. Clompertz, id. 44. 

Money in the funds belonging to wauls of court 
cannot be transferred into the name of the aiu'ounUnt- 
pencral, to the credit of the cause, until the account 
is taken by a master, and his report made. Bencraf't 
V. Rich, 1 Bro. C. C. 56. 

AVhere money is, by order of court, paid into the 
accountant-generars hands, to be placed in the bank 
till it can be laid out according to the directions of a 
decree, if vou move for an application of this money, 
you must have a ccrtiiicatc, not only that the money 
was paid in, but that it is actually in the bank at the 
time of the motion made. Jim/i. 1 Aik. 519. 


Clerk in conrU 

See also Somcitoii — Soi.umtor & Cj kn i. 

Court never" orders clerk in court, with wiiom ex- 
hibits have been deposited under usual order, to 
deliver them up to any other person for tlie purpose 
of their being produced in court or at the assignees, 
without consent of all paities, and payment of clerk 
in court's fees. Ilanis v. BodenhuiHj I S. & S. 283. 
Pn. Exhibits; 1*k. Det.iveuy of PapilIis out of 
CouiiT. 

A clerk m court and solicitor refusing to continue 
the conduct of a cause until his fees are paid, was 
ordered to produc;e an office copy of the bill to bo 
marked. May tie v. IVatt, 3 Swan. 93. 

Where a party is avoiding service, and the clerk 
in court is dead, the proper course is to move first, 
that servilie of a subpoena to name clerk in court on 
tlie solicitor. may be good service ; if none is named, 
then that service on the solicitor may l>e good service. 
Franklyn v. iStlhoun, 12 Ves. 2. Pju Sumpikna, Seu- 
vicK siiusTmrrau j Abatement /k Ukvivor. 

On a motion (with notice) the court will 

restrain a pt^y* from paying his bill of fees to his 
solicitor, until . the clerk Ifecourt employed by the 
solicitor in the chase shaube fully Vpaid his bill. 
Stevens v. Avery, Dick. 224. 

The clerk in'ipurt has a general Uen on thl' d^ 


recovered by hi|'' 411 l 8 ^noe and expenoe, which ex- 
tends as well to collateral pioceeding as to a decree ; 
and this lien cannot be demated fay a mere voluntary 
release from the party employing the clerk in court, 
to his adversary ; althpagn if the suit had ended on 
a bonAfide compromi^i or on a reasonable considera- 
tion paid, it would be btlK^ise. Anm* 2 Ves. 25. 

Court will allow the clerl^ in court to retain the 
papers, even against the dient, unti(.. he be paid. 
Farewill v. Coker, 2J*.W.460. , ~ 

A client is not liable to agent employed by his 
solicitor, beyond what he may be indebted to solicitor 
for business done in the cause. Anon, Dick. QOi* 
Interest against a purchaser for delaying payidlfQtt, 
court will nut make, purehnscr appoint a clerk In Cpur^. 
which is only necessary where the party tsilGI appear. 
Child v. JA. Ahinirdon, 1 Ves. J.94. Vendor & 
Pi/iirn. ; iN irnrsT, wnr.v PAYAHi.Ei^ 

Defundanl having examined his derk in court, 
plaiutiir exliibited interrogatories for cross-exendning 
iiim, to which he demuired, for that he knew nothing 
of the matters iniiuired of, except as defendant's clerk 
in court or agoiit. Deinnrier over-ruled ; first, be- 
cause it ought to cuneludc that the party knew nothing 
but^)Yiiic information of his client ; secondly, because 
it appeared that the matters impjir^ after were trans- 
actions antecedent to tho commencement of the suit ; 
thirdly, the ]>:irty having becu) examined, plaintiff 
might trertaiuly cross-examine, him to the s^une mat- 
ter ; fourthly, because it c:oncluded that the party 
knew nothing but as (derk in court ** or agent,’’ and 
an agent might he only a steward or servant, who is 
not privileged. I'uillant v. Dmleimnd, 2 Aik. 524. . 

A chfi k in court’s lending a solicitor money to carry 
on a cause, diuis not entitle the clerk in court to dc- 
taiu tho papers, but he must deliver them up to the 
))aity and get the money from the solicitor the best 
way he can. O'ivm/ v. Cockerill, 2 Aik. 114. But see 
Dick. 224. 802. 2 P. W. 460. 

'J’he <‘lei k in court may pray payment of his bill in 
this court, either against the solicitor or the client, 
though he cannot proceed at law against the client 
for want of retainer. Anon, iMo.s. 172, 

If the party's clerk in court be de.ad, no process can 
can be taken against the paity until he has appointed 
.1 new clerk in court, and asubpa na adfaciend. attorn, 
must be taken out for that purpose. Ratcliff y, Roper, 
1 J*. W. 420. Ph. Auatf.ment ix Revivor. 


4. Clerk of enrolments. 

Order concerning clerk of inrulnieuts. ilcams’s 
Ord. p. 98. 

'riieir fees under order 20th Xovember, 1743. Jd, 
3.96. 


5. Cnrsitor, 


Order concerning cursitors. Beame’s Ord. 212, 
213.214. 

Fees of their office under Order, 28th November, 
1743. Id. 407. 

Cursitor to make out original in trespass, quare 
claHsiua, H^c., andj^y not to apply to filazer. Exp. 
Ingmau, Dick. 2^. ' 


6. Master and deputy retnenibirancefl' 

No reference to master of demuitfers Couching juris- 
diction. Beame’s Ord. 22. 

Nor of causes where witnesses have been examined. 
Jd. 23. 80. 

Exceptions thereto. Id, 23. 81. 

. . Are noji'to certify state of cause. Id, 23. 80. 
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Amtfot to take affidavits touchitilp proof of title, 
. iperits. ,&c. Id* 83- 

Their cecij^cates groand of pauper's admission, id- 
ftO- ■ 

Not to take the oath to an affidavit, except it be 
fairly written in one hand without blotting, &c. Id. 
65.149.210. 


To prefix convenient times for hearing matters re- 
ferred to them. Id, 79. 

At such time shall proceed, admitting no pretended 
delays. Id. 

And speedily thereafter send in their reports. Id. 

But if they cannot proceed, (the parties, &lc. with- 
out cause absenting themselves) they are to certify 
default to court, &c. id. 80. 

If tli^ admit gross delay, the reference is to be 
removed, &c. Id. 

No referenc^^. to master whether injunction shall be 
granted or not» Id. 

Exception. Id. 

How their reports and certificates arc to be drawn. 


Id. 81. 208, 20^. 


Their fees, hours of attendance, &c., acconling to 
act 3 Car. 2. id. 150. 

Are to expunge scandal, and tax party his ebsts. 

Id. 167. 


How they are to certify contempts. Id. 203. 

Ho# to pass exemplifications of depositions, id. 
207. « 

Are not to return special certificates unless in cer- 
tain cases, id. 208. 

Are to administer oaths themselves, and in what 
manner. Id. 209. 249. 

Their certificate, when positive, (not being to ground 
decree), is to stand. Id. 210. 

How exceptions to their reports are to be filed. Id. 

ImVious to 1667 armed with commissions to ex- 
amine witnesses, and to direct commissions into 
country. Id. 218. 

Sueh commissions and examinations not to be re- 
turned to. masters. Id. 

After tearing, may in certain cases direct parties to 
draw interrogatories and examine in court. Id. 220. 

Or direct commission into country, id. 

How they are to proceed as to a nuakcr’s answer. 
Id. 248, 249. 

When they have prepared their reports, are to sum- 
mon parties to attend, who are to bring in objections, 
if at all, before they settle their reports. Id. 259. ^ 

Refusing to take a peer's answer on his honor, 
the master commits a breach of privilege. Id. 262. 

Are not to deliver pleadings to any but six clerks, 
or Bwbni clerks. Id. 282. 

Are not to receive depositions ready drawn. Id. 
285. 

Their blerks not to examine witnesses. Id. 

Hut .the masters themselves are to examine all 
witnesses. Id. 

Depositions to the contrary to be suspended. Id. 

The masters are to take minutes of facts admitted 
before them, which shall lie conclusive on admitting 
party. Id. 3041 305. 

Clerks to master are not to act as solicitors, id. 
306. 

Masters are to attest affidavlfsiyvl^'h are to be filed 
before report made. Id. 307. 

Are not to take an infant*^ anstwf or plea by guar- 
dian, without order, &c. produced. Id. 310. 

Fees to be taken by the masters and their clerks, 
under orfer28th November, 1743. Id. 372. 374. 

Certain rules and regulations to be observed by 
the masters and their clerks, id. 374. \ 

Are annually to certify state of accounts of com- 
mittees, and receivers of lunatic’s estate. Id. 453. 

So with respect to the accounts of receivers; Id. 


Aa^ttf further eounid th^ are t6 adopt respecting 
receivers, Receiveus.) 

Late orte to.f|teir charge for particulars of sale. 
Id. 483. . ^ ^ 

In the exchequer, the suiter’s money was formerly 
paid and received through the hands of the deputy 
remembrancer, the practice of #hnsc office is regulated 
by an Order 17th of July, 1747. See 1 Fowl. Rx. 
Pr. 335. Bu^lby 1 Geo. 4. c. 35. a'. 2. the duties 
of deputy rememtirancer of exchequer ate transferred 
to an accountant-general (which office is created by 
such act) to be appointed by the lord chief baron ; 
and by the same statute, all necessaiy directions are 
given as to tlic forms of paying, transferring, and draw- 
ing out the monies in the hands of the accountant- 
general. By the 8th section of the statute, it is pro- 
vided that on the death, resignatioa, or removal of 
the accountant-general, all property in the suitor’s 
money vested in him, shall, ipso facto, become vested 
in his successors ; a similar provision to that made 
as to the accountant-general of the court of chancery 
by the 54 Geo. 3. c. 14. 

The jurisdiction of the two masters of tho exchequer 
appointed by I (ico. 4. c. 35. in receiving and re- 
porting on references, is limited (in the same manner 
as that of the detputy- remembrancer had previously 
been) to such matters as arc specially referrea to them. 
Foreman v. Cooper, 1 M'Clel, 538. JuitiSDlcrioN. 

Court refused to appoint master in chancery to 
office, in respect of which he would be liabfe to ac- 
count. Kip. Vletclier, 6 Mad. 427. 


7. Master extraordinary. 

Ancient onlors concerning masters extraordinary. 
Beame’s Old. 48. 

Are not take acknowlcrlgements, Ac- within fivo 
miles of London. Id. 19. 126. 

Except with leave of court first obtained. ^ ' Id. 49. 
127. 

Are to add time and place, when and where any 
answer, affidavit, deed, or recognisance be taken. Id*. 
126. 212. 

Are not to take affidavit, Ac. within twenty miles 
of London. /d.212. 

Their fees under order 28th of November, 1743. 
Id. 435. 

Petition of an attorney, a Roman catholic, to have 
the oath under the statute 31 Geo. 3., substituted for 
the oath of supremacy in a commissiqn for swearing 
him a master extraordinary, refused. '* Exp. Agar, 
3 V. A B. 169. Roman Catholic. 


8. Begistrars. 

Registrars are to be sworn. Beame’s Ord. 19. 

Are to mention tiie former onlcr in the latter. Id. 

Are to set down orders as pronounced. Id. 20. 

Arc not to de liver drafts of orders to parties, with- 
out keeping copies. Id, 

Are not to omit opinion of court, in ordeia referring 
causes. Id. ^ f 

Arc to pay no respect to interlineation, Ae. by coun- 
sel of their (registrars’) drafts. Id. 21. . • 

Arc to l)e careful in drawing up decre^ ’Id. 

Are to state to the chancellor, wh^ they present 
the same to him, the decrees of weighU i^id. 

Arc to insert in special orders, the grounds 

of departing from general orders. Id. 

Their note, ground of .sulmOBna ad dmUndwn ju- 
dicium. Id. 46> 48. 50^04. 

Are not to mikel mbs, «c. aojf {Aocess grounded on 
aflidayit not first filed and registered. Id. 67. 64- 
146 ;''^- 
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The niles they tte to observe in drawing up (ifpiers. 
Jd. 75a 

If they lend a draft, &c. to coansel; to note it if 
not returned in twenty- four houra. ’ Id. 76. 

Are not to enter decrees and dismissions, until 
signed by the Ld. Ch., ^c. Id. 

Are to enter demurrers without fee. id. 77. 

• . Are to enter but two demurrers in paper of same 
day, unless specially ordered. Id. 

Are within certain time to certify the chancellor, 
what references are in hands of masters, &c. id. 81. 

Arc not to enter orders, on motion of counsel mov- 
ing for a pauper not really so admitted. Id. 83. 

^ Are not to enter a rule or attachment issuing from 
six clerks’ office, without a note from six clerk’s attor- 
ney in cause. Id. 1 10. 

Arc not to pass affidavits, blotted or interlined. 
Id. 149. 

Are to set down cause without fee. Id. 197. 

13ut may demand their fees unpaid in stay of hear- 
ing. Id. 

At the beginning of term shall deliver to six clerks 
a list of decrees, &c. signed by chancellor, the term 
and vacation before. Id. 207. 

Are to set up in their office a note of all '.auses, 
&c. two days belbrc hearing, hi. .\54. 

Are not to receive exceptions to . .ports of insutB- 
cient answers, without notice to clerk of other side. 
Id. . 

Are to indorse on back of reports and certificates 
the day of receiving and filing them. Id. 293. 

Their fees according to order, 28th Nov. 1743. 
Id. 377. 

Their privilege as to setting down causes. Jd. 
378. 

Certain rules and regulations to l)c observed by 
them. Id. 380. 

• Certaiu 6thcr rules to be observed by them in reci- 
tals contained in orders. Id. 381 . 

A suitor had paid the registrar his fee for entering an 
attachment, but he neglected to do so, whereby the 
process became irregular : Held, that the suitor must 
pay the costs of the irregularity, but have them over 
against the registrar ; and in case of his death, his exe- 
cutor would be liable. James v. PliUUps, 2 P. W. 
658. 


9. Six clerks. 

Six cler^. are to certify when a cause is ready for 
hearing; Beame’s Ord. 46. 48. 50. 104. 287. 

What such certificate is to contain. Id. 47. 

No charge to lie made for it. Id. 47. 109. 287. 

Are not to make, See. any process, &c. grounded on 
an affidavit not first filed and registered. Id. 57. 

Are not to make commissioners ad examin. testes, to 
be executed in or near London. Id. 00. 

Are the only proper attornies of the court. Id. 
74. 108. 196. 

Are continually to acquaint themselves of the state 
of their client’s causes. Id. 74. 196. 

Are not to leave the care thereof to their under 
clerks. Id, 

Cannot .refuse to offer to set down cause, if attended 
in duo tiii^ Id. 75. 196. 

Are not to take any fee for same. Id. 

Must come prepared to inform court of the nature, 
Ac. of tlto4|ikuse. Id. 

Are to|i^ their clients’ petitions before presented. 
Id. 84. ^ 

Are not to' take any fe^t signing same. Id. 

Thjsir disputo with the »mnineftU Id. BPI • 

After every term, shall examine the titulingbook 
with the filing book, and correct them. Id.'4(K^, 


Must sign cOilies bfifore leave the offiee. Id. 
108.140. 186.229. 

No SMhfpawk ad aydiendliiKllitjudi^ shall be sued, 

without a note under their hand. Id. 109. 241. 

To see that all common rules and attachments are 
entered in house book an4 with register. Id. 110. 

Their hands to be to pleadings before copied. Id. 
111.229. 


So to decrees, &c. before presented for chancellor's, 
&c. signature. Id. 1 12. 206. 229. 

Fined for non-attcndancc. id. 120. 

Left to their remedy at law for their fees against 
sixty clerks. Id. 131. 

Bill, &c. to be filed with them before hearing.' Id. 
135. 

Are to transmit certain proceedings to petto bag, fiec. 
Id. 136. 252. 268. . 

Their disputo with the sworn clerks. Id, 1^. 
138. 224. ♦ 


To retain custody of records, as anciently. Id. 
141. 


Clerks in their office not to appear on counterfeit 
writs of subpoena, id. 143. 

Not to make writs of duces tecum to examine. in 
perpetual memory, or to shew cause. Id. 

Ail bills, &c. to be filed with them. Id. 140, 144. 
168. 231. 

Their rights to enrol warrants for patents, Ike. Id. 
158. 

Business in office to bo done according fb division 
of letters, id. 161. 

That regulation reversed. Id. 222. 

But differences arising therefrom to be settled by 
rest of six clerks. Id. 163. 

Each six clerk limited to twelve clerks. Id. 164.| 

Not to antedate bills. Id. 168. 

All pleadings, &c. must be filed with them to bo of 
record. Id. IQS. 

All pleadings, &c. which they are entitled to receive, 
to be delivered to them. Id. 190. 

Nor any depositions, &c. to be opened before so de« 
livered. Id. 190. 230. 

Are entitled to custody of all bills, warrants, &c. 
id. 191.231. 

Are to be attended, and are to certify before motion, 
to suppress depositions as irregularly taken, id. 195. 

For which purpose, a rule for their attendance shall 
be entered, id. 

IVIay allege their fees unpaid, in stay of hearing of 
*a cause, id. 197. 

Arc to keep a public book for entering all decrees 
and dismissions. Id. 206. 

Are to sign process of contempt for plainUff pauper, 
before sent to great si^al. Id. 217. 

To take care such |)rocess be not vexatious, id. 

To make out ('ommission to examine, directed by 
master after hearing, id. 220. 

Which shall be retuined unopened to six clerks’, 
who are to keep it until publication passed. Id. 221 . 

What cxaminatMins are to he kept by them. 

Under clerks to account with them* Id. 2^, 

No commission when*hy answer is returned to bo 
breken open but in their presence.^ _ Id. 230. 

All commissions whereby depositions are taken, to 
be returned to thfl^ to be kept until publication. Id. 
230. 236. 

Are to have om br more depubes constantly attend- 
ant in office for signing writs, conies, &c. Jd. 230. 

Are to be paid by under clerks, or reodfevo a note 
from them of client's residence. Id. 23 1* ' 

No commission to be publish^, but in their p^- 
sence. Id. 241. 

When they sign copies, are to write thereon iHo 
date, number of sheets, and subscribe same. Id. 

, The hours of their attendance. Id. 242. 

Are themselves to sign decrees and dismissions, and 
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their deputies, unless io case of sickness, &c. 

^.Wheii sign decrees, th^ are to write thereon 
dajr of moim and year of signing. Id. 

Appointment of a deputy six clerk in place of one 
resigned. Jd. 274. 

Order for punishing certain young clerjut, Id. 
276. 

Certain supernumerary or Ifcentiary clerks not ad- 
mitted as unoer clerks, discharged, &c. Id. 279. 

Two waiting clerks allowed to each six clerk. Id. 
279. 298. 

None permitted to dispatch business, &c. as clerks in 
their office, but six clerks sworn, under clerks and 
their clerks servants. Id. 281. 

Not to* deliver any bill, &c. to any but a sworn 
clerk, or waiting clerk. Id. 283. 

The time their office is to be open. Id. 297. 

Not to take ais waiting clerks any but such as have 
been articled to sworn clerks. Id. 298. 

Each six clerk to keep a book to enter all rules con- 
cerning publication. Id. 336. 

When pnblication is enlarged, it is to be entered in 
the same book. Id. 336. 

No fees to be taken for such rules so entered. 

336. 

No cause to be set down for hearing, unless six 
clerk certifies he hath seen depositions published. Id. 

'I'heir f|es under order 28th Nov. 1743. Id. 387. 

The six clerks formerly the only attornies of the 
court, establishment of the sixty clerks uuder them. 
Twitrt V. Dayrell, 13 Ves. 197. 

Petition to com])el a six clerk to sign a certificate of 
the time of filing replication, who objected until paid 
his fee, which, however, had been already paid by the 
client to the six clerk, who had absconded. 'Ibe 
matter was compromised, but the chancellor seemed 
to think that the six clerk was not bound to do what 
he was required, until paid his fee, and that the se- 
curity of the six clerk could nut be changed by chang- 
ing the sixty clerk. Taylor w. Lewis, 2 Ves. 111. 
3 Aik. 737. 

Solicitor’s fees not to be paid until he has paid clerk 
in court's bill. Stceens v. Avery, Dick. 224. 

Senior six clerk not towards cause;, usually assigned 
guardian to infant. Smith v. Ldwardson, id. 234. 

Six clerk fined 40s. fur m.iking Iui^take in subpcciia. 
FrunkbUmk v. Mctham, Cary. 77. 

10. Under clcrKs. 

Oath of under clerk. ISeame's Ord. 68. 1G4. 225. 

May carry from six clerks office to Bolls, decrees, 
&c., in order that parchment may bo allowed iheni. 
Id. 68. 302. 

Pormerty they attend not in court. Id. 74. 196. 

Are not to enter any rule in house book, ^c., until 
same first entered with six clerk, id. 1 10. 

Are not to take any record, &c. out of oifico to copy. 
Jrf. 111.289. 

When they have copied, are to return them to their 
master or the six clerk. Id. 111. 

Are disabled to sit in ofiicc, if they violate order as 
to records. Jd. 124. 

Sixty in number, id. 130. 

Their power in managing cause^iji^d. 

Are to have free access to reiims of court, and 
power to c^py same, &c. Id\ 131. 

Their dispute with six clerks. Id. 130. 138. 

Their number increased to twelve to each six clerk. 
Id. 164. 

. Six to write chancciy letter. Id. 

Are not to keep any bill by them, but deliver same 
to six clerks. Id. 168. 

To be admitted clerks of court. Id. 224. 282. 

The number reduced to sixty. Id. 226. 


To serve seven years, and have certain qualifica- 
tions. id. 226. 282. 

May be- deprived, and by Ch. or Master of the 
Bolls, &c. Id. 

What fees they are to retain. Jd. 227. 282. 

To account with six clerks, fee. Id. 229. 282. 

To pay six clerks, or give notice of client's iesi>« 
dence. Jd. 231. 282. 

If they makfr^any agreement as to their client’s 
causes, it must to in writing, and signed. Id. 236. 
308. 

Clerks in court on cither side, to attend hearing at 
Bolls. Jd. 267. 

Their number increased to ninety. Jd. 280. 

To be sworn and admitted by the masters of the 
Rolls. Jd. 280. 231. 

Their numination by six clerk for that purpose. Id. 
281. 

None of their (then) seats to be altered without 
their consent. Jd. 

Not to deliver any, fee. but to their own clerks, 
for whom they are answerable. Jd. 283. 

Orders concerning young clerks. Id. 295. 297. 
Sworn clerk to have but one articled clerk at a time. 
Jd. 298. 

Exception, id. 298, 299. 

To employ none but articled clerks in copying re- 
cords. id. 299. 

May resort to books kept by registrars, and six clerks 
to cuter rules for publication. Id. 336. 

Their fees, under Order 28th Nov. 1743, Id. 389. 
Certain rules aud regulations they are to observe. 
Id. 395. 

By virtue of their offices entitled to act as solicitors. 
Jd. 466. 

Their fees under Lord Erskiue's Order. Jd. 473. 


11. Usher. 

Order vacating place of usher. Bcame's Orders, 

222 . 

llis fees under Order, 28th Nov. 1743. Id, 417. 
12. Waiting clerics. 

Two wailing clerks to each six clerk. Beame's 
Ord. 279. 293. 

Six clerks only to take as such those articled to 
worn clerks. Jd, 293. 

Their fees, under Order 28th Nov. 1743. Id. 389. 
(’ertain rules and regulations they are |o observe. 
Jd. 

By virtue of their offices entitled to act as solicitors. 
Jd. 466. 

Tlicir fees under Lonl Krskine's Order. Id. 473. 


13. irardcre of Fleet. 

I'he warden’s certificate of a prisoner being in his 
custody for contcnipl for non-payment of costs taxed, 
is sufficient to found a motion for a sequ^ration with- 
out any affidavit of demand, and refusals to pay. 
Phillips V. Stephenson, 11 Price, 473. Pn. Seuues- 

TRATION. 

Inquisition finding two negligentescapeSf-pBEwarden 
of the Fleet, is forfeiture of the office, though but for 
small sums. So is one voluntary escape a forfeiture. 
CoL Jseightm*s Case, 2 Vern. 173. 

Warden of the Fleet is but tenant for life ; on his 
forfeiture, the office l^longs to the reveiriolie* and not 
to the crown. Id. ib. 

In case of an inquisition^ finding h forfeiture by the 
warden of the fleet, wfaetter it ought to find what 
estate the warden had in the office ? Jd. 174. 

Couiif cautious how they pass a patent for the warden 
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of the Fleet, because it may occasbn a general escape 
for the prisoners. JJ.tb. 

Warden of Fleet attends courts of chane^ and ex- 
chequer by two deputies ; and therefore, no attach- 
ment will lie against him, because he is supposed to 
be always personally in court. It is common to sus- 
pend clerks of court and the warden of the Fleet, and 
in this case upcm a motion, the court granted an order 
for a sequestration, which is a kind of jiispension nisi, 
dnon. Mob. 238. ' 

Escape lieth not against the warden of the Fleet for 
escape of one in execution for breach of a decree, dnan. 
2Frecm. 146. Juiiisoic. ; Pn. Dkcueu. 


LXIT. Order. 

!• General orders concerning orders, 

2. Construction and effect of, 

3. Entry and dniwing vp of, 

4. Showing cause against, suspension or discharge of, 

5. Service of, 

6. Amendment of, 

1. General orders concerning. 

Orders are ineffective when made without the court 
being informed of the last material order. iJ'j.-.n'i *s 
Order, 19. 

And not to be explained on private petitions. Id. 
20. 215. 

Arc to be set down by registrar as pronounced. Id, 

20 . 

Are to be explained on public motion only. Id, ih. 
No draught of order to be delivered by registrar to 
parties without his keeping a copy. Id, ih. 

Order of reference to contain opinion of court. 
Id, ib. 

Special orders, contrary to general rules of court, 
to contain their particular grounds. Id, 22. 

None for confirming report, without day given. 
Id, ib. 

When final, not to be made upon petition. Id, 
35. 215. 

Not to be altered, &c. on petition. Id. 36. 215. 
When to be stayed on petition. Id. 36. 

For setting down cause, pleas, &c. to be carried to 
registrar in mie time. Id. 254. 

Orders on petitions to be ineffective, unless drawn 
up and entered within a certain period. Id. 274. 
Within what periods to be entered. Id, 2^10. 

Form of order when full costs are given on allow- 
ance of demurrer, under Ld. Hosslyu*s ordei, 6th 
Feb. 1792. (Beanie's Order, 456./ Pilkington v. 
Wignall, 2 IVlad. 348. Pr. Keg. Gen. C. of ; Pit. 
Costs. 

2. Construction and effect of. 

Generally speaking, an order takes ^ct from the 
time it is made* Jotms v. Roberts, 1 'M*Clel. Sc Y. 
567. 

Order of tK^issal docs not take effect till drawn 
up, and then it acts retrospectively from time of 
making. Verlander v. Codd, 1 S. & S. 94. 

Whore one of the terms of staying decree till after 
trial of appeal in House of Lords, was that defendants 
should mVe liecurity for the amount of certain rents 
and profits'- decreed to be paid by them to plaintiff; j 
Held, that it lay upon defendant to verify that amount 
by affidavit and to propose and perfect security to 
master's saraacrion, without any previous steps to be 
iteken 1^ plaintiff, otherw^e, the decree to be carried 
intp execution. Edvfardi vi Morgan, id. 258* Fa. 
Hxcrbb, sTAirfiio Execution of. 

Where an order was made for payment into court of 
50 per cent., on subscriptmns of the parties, ^ .nras 


held to mean not H payment of half the gross amount 
of the subscriptions, withobt^gardto the parties con- 
tributing, as a coni^i^ of mtinuing the mjunction, 
but a separate payment of one moiety of hj|lxndividaal 
subscription by each subscriber, and that the injunc- 
tion was to be dissolved against such parties only as 
did not pay it, and to-^. retained in favour of such as 
did. Marryatt v. Nobrei 1 M'Clel. & V. 101. 

Plea and answer cannot be filed until demurrer ac- 
tually taken off file, after order for that purppae. Cust 
V. Ihode, 1 S. 5c S, 21. Pk. Plea ; Pr. Answxh; 
Pr. Filing Pleadings ; Pr. Demurrer* 

Held that ** the costs of and occasioned by the ap^ 
plication,” include the costs of an interlocutoiy on&r 
made in pursuance of part of the application. , Costs 
of the day can only be olitaincd by a special order at 
the time. Exp, Green, 1 G. & j. 188. Banxcy. 
Cos-fs. 

Order to dismiss a bill for want of prosecution, ope- 
rates from the time of its being pronounced, and tlicre- 
fore a replication filed afterwards, though before ser- 
vice of the order, does not prevent its effect ; but the 
practice not being previously settled, the bill was re- 
stored on terms and payment of costs. Some orders 
made; on motions of course, e, g. that to answer 
amendments and exceptions togetiter, operate from 
the time of service only. Ijurimer v. Lorimer, 1 Jac. 
&W.284. 

Exceptions to a report of impertinence may be taken 
after an order to expunge, until that order has been 
acted upon, not necessary to take objections before the 
muster previous to excepting to a report of imperti- 
I ncnce. Under the circumstances of the case, the de- 
fendant was at liberty to take a general exception, 
without setting out the particular iu which he alleged 
the report to be erroneous. Norway v. Rowe, 1 Mer. 
135. Pit. Exceptions io Report op Impxrti- 

NKNCE. 

On a pica to a bill of discovery, the V. Ch. being 
of opinion that a cestui que trust could not file such a 
bill without the trustee in whom the legal estate was 
vested, directed a case for the opinion of a court of law, 
on the question where the legal estate actually was, 
and ordered the plea to stand over till the return of the 
I judge's certificate. The parties not being able to agree 
on the case, a motion for leave to amend the bill by 
atlding the trustee as a plaintiff, pending the V. Ch.^ 
order, refused. Cliolmondeley Clinton, 2 Mer. 71. 
Pn. Amendment ; Pii. Pi.ea. 

Though order be made on petition in bankruptcy, 
directing costs to be paid to the petitioner personally, 

I solicitor does ^not Jose his lien for his costs. Exp, 
Bryant, 1 Mill. 49. Sol. & Ctj. ; Lien. 

Upon order that defendant shall be released from 
Fleet prison, on paying costs of contempt, or tender of 
the same, the warden of Fleet must release him on 
affidavit of tender of costs. Anon. 1 Mad. 109* Pa. 
Prisoner, Discuaroe. 

Exceptions to report of impertinence cannot bo 
takeu after impertinence is expunged, nor iWtho^t spe- 
cial order, while the order to expunge remains ib force. 
A report of iin pertinence having been obtained by sur- 
prise, the master was ordered to abstain from acting oq 
order to expunge until exceptions had been argued. 
Mortimer v. Swan. 228. Ph. Exceptions ; 

Pit. iMPEllTINEmi^ 

-Exceptions tor-iepGrt of impertinence cannot be 
taken, nor tie set down for argument after an order to 
expunge, without special leave. IFadfiian v. Birch^ 
id. 230. F^xceptions ; Impertinence. 

After an order in bankruptcy for Kberty to bring an 
action, with special direction fiir. a production of pa- 
pers, and not Co set up the bankruptcy, a bill of ois- 
, coveiy cannot be filed. Coohe v. Mursh, 18 Ves. 209. 
Bill of D^covery. 

An ord^'for a cause to stand over, , with liber^ for 
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the phUntiir to amend his bill hy adding patties, is in its 
nature an order by consent, and therefore cannot be 
Appealed from, lieresfcrd v- Adair, 2 Cox, 156. Pn« 
Appeal. ' 

Practice as to reference of an answer for impertt- 
' bence. after nn order nisi to dissolve an injunction. 
Jejinivffs v. Walker, 1 Cox, 178. Piij^ lljiFKiiLNCE 
Foil TMI»liliriNEN» F. 

An order for appearing gratis, implies that the de- 
fendant shall pi ay no day over. Jervuise v. O' Can al, 
2P.W. 368. 

If the defendant is in contempt for not answering, 
and on motion he obtains time to answer, if it be not 
expressly ordered that all contempts in the meantime 
shall be stayed ; the plaintiff may go on and prosecute 
the defendant for not answering. Anoiu I Vern. 104. 
Pit. Contempt. 

3. Entry and drawing up of. 

The vendor may conhrm an onler nisi obtained by 
the purchaser, if the latter neglect to do so. Chilling- 
worth V. Chillingivorth, 1 Sim. 291. Vendor & 
PURl’ll. 

Where by mistake of registrar in the name of the 
cause, the order to dismiss was drawn up by defendants 
after plaintifl' had undertaken to s(K‘cd cause, the plain- 
tiff must indemnify defendant against costs of the order. 
llibbethmi v: Cooke, 4 Rlad. 248. I'n. Costs ; Pn. 
Officeiis of CoviiT, JMistake by. 

Older on peremptory uiulcrtaking to speed the cause 
entered nunc pro tunc of course^jon motion, without 
notice, abont two years afterwards. Vijon v. Shum, 
18 Yes. 520. Pit. Ouder. 

Order of a preceding Ld. Cli. not to be reheard 
upon minutes, but must first be drawn up. Taylor v. 
Vapham, 15 Ves. 72. 

After motion to amend the bill, and that amend- 
ments and exceptions shall be answered together, if 
the exceptions arc answered before the order is drawn 
up, it is jr^gular. VartrUlge v. llaycroft, 11 Ves. 578. 
Pii. Ex^ptions. 

To enter an order nunc pro tunc, is a motion of 
course, where the party entitled to it comes recently ; 
but after a length of time there ought to be notice of 
such motion. Anon. 3 Atk. 521. 

As the manner of d rawi ng up orders is of long stand- 
ing, Ld. Hardwicke said he would not alter them ; but 
wished they were framul with the same simplicity ad 
orders made by the courts of law. Baker v. Hart, 
2 Atk. 488. 

Oiders must be drawn up and entered the regis- 
trar tieforotbey bear authority ; for the registrar's mi- 
nutes are only a warrant for an order. Anon. 2 t'rcc. 
46. ;; 

A rnotioh cannot be made upon a decretal order till 
it is passed with the registrar. Umilk y. Reynolds, 
Mos. 69. Fr. Motion. 

4. Showing cause against, suspension or discharge of. 

Time for shewing cause ap-ainst conditional orders. 
Gen. Rule, 18lh June, 1803, 1 Scho, 5c L. 178. 

Where an order had licen obtaiaipd, that service of 
a subpiena on the attorney of tho'.j|^(^tidant, who re- 
sided abroad, and had brought lii action at lawr 
against the plainiiits, shuulil be good service, but 
such order was obtained, and the subpoena issued and 
Bciveil two days before tlie filing of the bill, the court 
lefused to dischar^ the order for irregularity, holding 
that the irregularity, if any, had been ^waived by a 
subsequent appearance of the defendant Roqal Ex- 
change Assumtwe Camp. v. Short, 1 Y. & j. 570. 
Waiver. . 

^Second onler to dismiss cannot bo obbdiicd onday 


on which former- order to dismiss is discharged. Fox 
y. Morewood, 2 S. & S. 325. 

Where^- under order made in a creditor’s suit, sup- 
plemental'bill is filed by a creditor, not a party to ori- 
ginal suit, on behalf of himself and other creditors, to' 
have the benefit of the decree in that suit, the pro- 
priety of the order which authorised creditor to file 
supplemental bill cannot be qiiestiooed at hearing of 
supplemental cause. Honlditch v. Marq. Donegal, 
IS. &;S. 491. Pii. Creuiyou’s Suit; Bill Sup- 
plemental. 

Applications to discharge orders for irregularity, 
must be made without delay. The court of exche- 
quer, like chancciy, is always open. Joat^s v. Simp- 
son, 10 Price, 26. Pii. in Kxch. 

Order discharged, on ground that costs '^of two pre- 
vious applications, which wcra.refuscd with Costs, had 
not been paid. Killing v. Killing, 6 Mad* 68. Fr. 
Cos IS. 

Tf, however, costs are not taxed, non-payment is 
no objection. Id. ib. note (6). 

An order, dismissing a bill for want of prosecution, 
obtained after an injunction had been granted, re- 
straining the defendant from proceeding in an action 
at law, on the plaintiif's undertaking to ^ive judg- 
ment, to be dealt with as the court shouhl direct, and 
not to bring any writ of error, was discharged. James 
v. Biou, 3 Swan. 234. 

Older to dismiss bill, not served before bill is 
amended, is a nullity, and it is not nccessaiy to move 
to discharge it. Tanner v. Dean, 4 Mad. 176. Pn. 
OiinEii TO Dismiss ; Pit. Amendment. 

Applientinn to suspend an order of the court, till 
an appeal of which notice had been given should be 
determined, would be more properly made to the court 
of a])p(»il, particularly where that court has already 
interfered in the cause; but the court will suspend 
their order for a given pcricMl, and to a certain extent, 
on motion, for the purpose of giving the party an op- 
portunity of applying to the appellate court. Lewes v. 
Morgan, 5 Price, 468, Pr. Appeal. 

Order to rlisniiss for want of prosecution, after an 
abatement, althougli irregular, nut to be reg^ed as a 
nullity ; consequently, tliat order must be discharged, 
licfore the plaintifF can obtain an order to revive the 
suit. Boddyy, Kent, 1 Mer. 361. Pii. Abatement 
5c Revivor. 

Order to dismiss for want of prosecution, after the 
regular time elapsed, and an injunction having issued 
on the merits, not to be discharged for irregularity, 
although obtained, upon motion, by the defendant 
without notice. Ifunnam v. South London Water- 
works Comp., 2 Mer. 61, 

On motion to set aside proceedings, as infra digni- 
tatem, on affidavit that demand docs not exceed 40f., 
court will not enquire into amount, if affidavit be put 
in, on showing cause against rule, that demand ex- 
ceeds that sum, but will at once discharge the rule 
with costs, franker v. Massey, 2 Price, 8* JuRis- 

mCT. INFRA IvrONITATKM. 

Order to tlismiss the bill for want prosecution, 
though regular according to the present-practice, not 
rtM|uiring notice, if before replication, nor tho six 
clerks* certificate at the time of making the motion, 
discharged, without costs, upon the defenda^’a laches. 
Browne v. Byne, 1 V. A R. 310. Laches. 

The subsc(|uent order, extending aa -injunction 
against proceeding at law to stay trial, not^scharged 
separately, but the injunction, as< exten£d, must bo 
dissolved generally upon the answer by the'nsual order 
nisi, subject to shewing exceptions for €1216, or the 
undertaking to shew cause on tho meritik Eamshaw 
V. ThomhiU, 18 Ves. 486. Pb. IvJulSfC. ^ / 

After an ordeir for confirming the.iiiport nisi, filing 
exceptions, and making the deposit with the tej^strai, 
are no; cause to prevent that order being made abso> 
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lut6, unless an order for setting down the exceptions 
to be argued is obtained, which may be done either 
by the plaintifF or defendant. The order confirming 
the report, was discharged on payment of costs. Gil'- 
*flart y. Moss, 4 Ves. 617. Tn. Confiamation op 
Report ; Pb. Exceptions. : 

An order to examine .a defendant as a witness, sav- 
ing just exceptions, is an'order of course, and cannot 
be discharged upon a suggestion that the defendant, 
by his answer, appears to have an interest: the ob- 
jection must be reserved until the deposition be of- 
fered to be read in evidence. Lee v. Atkinson, 2 Cox, 
413. Evin, ; Paiity Deft. 

Decretal order cannot be discharged upon motion, 
though made by consent, and surprise alleged. Amm. 
l.Ves. J. 9^ i 

An order was made that the plaintifF should set 
down his cause to be heard within a limited time, or 
that the bill should be dismissed without further order : 
in the mean time, the suit abated by the death of a 
defendant. This abatement suspends the effects of 
the former order. Gregson v. Osioalti, 1 Cox, 343. 
pR. Ahatement & Revivoh. 

Motion to discharge an order, to refer an answer for 
impertinence, obtained after notice of motion to dis- 
miss, refused. Kinworthif v. Allen, 1 Rro. C.C. 400. I 
Pb. Notice op Motion to ihsmiss. 1 

It is a known and established that a* appeal 
docs not lie against an order made by the consent of 
parties. Todet' v. Sansam, 1 13ro. P. C. 468. Pit. 
Appeal. 

Motion is proper step to discharge order for com- 
mission to examine on master’s certificate. Chaffin v. 
Wills, Dick. 377. 

Orders made on petition not discharged on motion. 
BishajiY. Willis, 2 113. 

Tlio master of the rolls may discharge an order 
made by the chancellor exparte, or on a motion of 
course. JDatfy y. Seifs, Mos. 71. Pu. Juitisuicr. ; 
Master of Rolls. ' 

A party may move to discharge an order, though 
he is in contempt for not obeying it. Hill v. Ifissel, 
Mos. 258. Pu. Contempt. 


5. Service of. 

An order on two solicitors, as partners, is not duly 
served by serving it on one of them, and leaving a 
copy at the place where the partnership business is 
carried on. young v. Goodson, 2 lluss. 25''. Part- 
ners. 

. When a party absents himself to avoid personal 
service of an order to pay money, or a subpoena for 
costs, the court will substitute service at his dwelling 
hou%, and on his clerk in court; but an order for 
service at the dwelling house only is irregular. Far- 
row V. White, 1 Jac. & W. 643. Service, sunsTi- 

TUTEII. 

Onler to dismiss bill, not served %foro bill is 
amended, is a nullity, and it is not necessary to move 
to discharge it. Tanner v. Dean, 4 Mad. 176. Pu. 
Motion to disctiargb Order; Pn. Amendment. 

Service of order to pay money ordered, under cir- 
cumstanoes, on defendant’s clerk in court. Anon. 
4 Mad. 462. 

Order to . dismiss hill obtained, but not served till 
eight months; after ; meanwhile, order to amend bill 
obtained : Held, order was regular. Yonng v. Smith, 
3 Mad. 196. I’li. Order it) Amend ; LAcnt;s. 

Service of .order of court on servant of party not 
at his dwajUng house, held insufficient. Anon. 
2 Price, 4. ' ’ 

derviee of all process, intended to bring a, party 
into contempt, should be personal, if TOSsible: in 
what' case personal service dispensed will). . 'WeUon 


2 Price, ■H<:4rpRt Contempt, srrvino 

PROCFASOP. 

. Service of an without piuducing the original, 
not good, unless that production is waived. Wallis 
V. CAynn, 19 Ves. 380. S. 0. Coop. 282. 

For the purpose of Commitment under short order to 
pay money, the person toirVing the order must have 
authority to iik:civc the money. Wilkins v. Stephens, 
19 Ves. 117. pRiN. 8c Agent ; Actuohity; Pn. 
Commitment. i? 

Depositions of a defendant examined, without ser- 
vice of the order for liberty so to do, cannot be read, 
being a surptlsc on the other party. Mulvuny v, Dil- 
lon, 1 Pali & 13. 4113. Pr. Eviu. 

U()on an ap]>lication for the writ of ;ie exeat regno, 
no subpoena is served ; but, u|N)n personal service of 
the writ, the party is bound to appear, and to put in 
his answer, and then he may apply to superset the 
writ, but not upon his affidavit. Russell v. Ashy, 
5 Ves. 96. Ne Exeat Ukono; Pr. Suuimena. 

Exceptions being allowed to an answer in an in- 
junction cause, piainlilF obtained an order to be at 
liberty to amend, and that tlie defendant miglit an- 
swer Mie exceptions and amendments at the same 
I tim'«, if the answer to the exceptions he filed any time 
before the order to amend, &e., is served, the order 
must be discharged. Paly v. Simpson. 2 Cox, 392. 

liAClfKS. 

An order having been made against the defendant 
fur a scqiiesti.Ttion for non-performance of the decree, 
an application was made to discharge the oi-der for 
irregularity, the dqfe^ant, by his affidavit, positively 
denying that he hnP^cn served with the order nisi : 
the court would not discharge the onler, but stiwed 
the sequestration for a fortnight, to give the defenefent 
an opportunity of complying with the directions of the 
decree, by executing certain deeds, &c. Shultleworth 
v. Lonsdale, 2 Cox, 47. Pn. Secjuestbation. 

Answer reported insufficient : plaintifF obtained 
order to amend, and tliat defendant may answer 
amendments and exceptions at same time. Defend- 
ant m;;y answer exceptions alone, if put in before this 
order is served. Tktknen v. Bateman, Dick. 296. 

/\ii order which is made on hearing counsel on both 
sides, need not bo served. Banibridge v. Caslel, 
Mos. 199. 

No contempt for disobedience of an order, unless 
the party is served with a writ of execution of it. 
^Moyser v. Peacock, 3 C. K. 22. Pr. Contempt. 

A receiver need not l)c served with a writ of execu- 
tion of a decretal order, but only with a copy ; and if 
he disobeys, iball be committed. Macarty v. Gibson, 
Mos. 40. n»-RECElVER. 


6. Amendment of. 

IVlisnomer in order to dismiss fur want of prosecu- 
tion, replication filed after such order drawn up and 
served, will not be taken off file. V erlander V. tadd, 
1 S. & S. 94. Pr. taking Pleadings off Pile. 

Order of dismissal docs not take effect till drawn 
up, and then it acts retrospectively from time of jnak- 
ing. Id. ib. 

Court will not, on motion, after an order for refer- 
ence, direct ma^^.to eiuiuirc (if be htfye found that 
good title can im made to premises, the subirotof 
suit for specific perforn^ance,) when, such good title 
could be first made. Such direction should have been 
applied for at hearing. Luhin y. Lightbody, 8 Pri. 
606. Fn. Inquiry uefore MAsraR. 

Mistake in title of order for sequestration, by omis- 
sion of the words “ ahd others,” allowed to be recti- 
fied by amendiqcii^ inserting .the words omitted. 
Lowten v. Mayor, S^c. tf Colcheittr, 2 Mer. 395. 

Order ^.ti'rne to>nswer, not corrected by extefld- 
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tng it to the usual order for time to plead,* answer, oi^ 
demur, not demurring alone* Philips v. Gib.ton$, 
IV.&H. 184. 

A mistake in the title of an order amended, tlioiigh 
to charge a surety, that gave a recognizance to abide 
the order for hearing* Spearing v* Lynn, 2 Vern. 
376. S. C. Pnw. Chan. Il6. 


IjXII. Outlawry. 

Stfe also tie. Outlawry. ^ 

Pica of outlawry need not lie on oath. Masters v. 
Bush, ICh.Ca. 258. 2Frecni* 143. Prat v, Tay- 
lor, id. 237. Contra, Hnht v. HuUt, Toth. 73. Par- 
rot V. Bowden, 2 Vcni. 37. It necil not, it seems, be 
on oath, if there he only the common averment of the 
identit;^ of the person. Took v. Ttwk, 2 Vern. 198. 
To avmd pleas of outlawry, you may make all they 
that have outlawries against plainliff, defendants. 
S. C. For precedents of pleas of outlawries, see 
Curs. Cane. 196. 

If after plea of outlawry allowed, outlawry be re- 
versed, plaintiff having paid costs of plea, niaydlake 
out new subpoena to answer. Exch. Ord. (11), 
O’Keefe’s Ed. 7. 

Plea of outlawry is bad where plaintiff sues as exe- 
cutor .or administrator. Arnold v, Arnold, Toth. 76. 
Swan V. P&tter, Hard. 60. KiUigrew v. KiUigrew, 
1 Vern. 184* Or as jirochain ami. Alitf. PI. 186. 
Beame’s Pleas, 104. 

^if it be any suit for that oiitv, touching which 
relief is sought by the bill. Dearness Ord. 175. Phi- 
lips V. Gihtwns, 1 Vcs. Ik B. 114. S. P. 

And in such case it will be disallowed of course, as 
put In for delay. Beanie’s Ord. 175. 

Plea of outlawry had, because the outlawiy was 
before the last general pardon. 'Trion v. Brocas, 
Toth* 142. But plaintiff in such case ought to reply, 
so as to make himself capable to have the benefit of 
the panh^, by showing that he was not a person ex- 
cepted* Swan v. Porter, Hard. 60. 

Outlawries must be pleaded all at one time, or the 
plea will be overruled. iVhiineif v. Strachny, Toth. 
142. 

No plea of outlawry to be allowed without pleading 
the record suhpede si^ilti. Beanie’s Ord. 27. Wy. 
Pr. Heg. 326. Mitf.pl. 185. And therefore it need not 
be set down with the register, unless the plaintiff con ** 
ceive it, through mispleading, or otherwise, to lie 
insufficient. Id. 175 ; in which case the plea must lie 
set d^n, in chancery, by plaintiff; in theexchec|ucr, 
by jdmendant. Chapman v. l.ansdown, 2 Anst. 554. 

Heeby defendant that plaintiff' has been outlawed, 
is good* Chpievill v. Bancks, Toth. 142. So long as 
the outlawry remains in force. Beame’s Ord, 175. 
Venables v. Foyle, 1 Ch. Ca. 12. Outlawries over- 
niled,- Spry v. Coryton, Toth. 143. Kingston v. 
Priiehardf id. 

Party, see Pn. Production of Party. 


costs to be paid ^ the solicitor, their application after 
they were apprised of the fact, having been made 
4yithout delay. Where persons who have been made 
plauntiflls without their consent have, after the fact has 
come to their knowledge, acquiesced for a considerable 
period, their names will not, on their application, bo 
struck out of the bill. Semble. Wilson v. Wilson, 

1 Jac. & W. 467. 

Motion by some of several plainiifls to have bill 
dismissed against them with costs, granted on terms. 
llolkirk V. Holkirk, 4 Mad. 50. Pn. Motion to 
Dismiss. 

Co-plaintiff, as next friend, struck out, his evidence 
licing necessary ; but as a general rule, giving secu- 
rity for the costs incurred. iVitts v. Campbell, 12 Ves. 
493. 

Order that tlie name of an infant plaintiff may be 
struck out that he may be made a defendant. Tappen 
V. Korman, 11 Vcs. 563. Infant. 

Order to strike out names of two plaintiffs, on giv- 
ing security for frosts made without consent. iXoyd 
v. Malieam, 6 Ves. 145. 

Evidence of a plaintiff being necessary, and defend- 
ant refusing to consent to his exainiuatiun, the bill on 
motion amended by making him a defendant, and 
replication withdrawn on terms of costs, amending 
defendant’s copy, and requiting no further answer. 
Molteux V. Muckreth, 1 Ves. 142. Pr. Evidence ; 
Pn. Amkx’dmt. 

Defendant at liberty to examine plaintiff as wit- 
ness. Trou}>hton v. Geiley, Dick. 382. Sed qvare, 
overruled, Dick* 799. 

Application that plaintiff may be examined as wit- 
ness, refused. Ly, Kilmurry v. Creto, id. 60. 

if lieir at law is plaintiff to bill to subvert will, and 
he fails, he pays costs ; otherwise if defendant to bill, 
to support will. Johnson v. Gardiner, id. 313* 8. P. 
Gough V. hotevel, id. 306. 

Bill by two plaintiffs dismissed as to one. C em- 
met V. Block, id. 513. 

Bill by trustee in nature of a bill of interpleader, 
court gave leave to one of the defendants to examine 
one of the plaintiffs as a witness. Armiter v. Swan- 
ton, Ambl. 393. Witness, Competency op. 

The court cannot make an order to examine a 
plaintiff de bene esse, saving just exceptions, though 
they will make such order to examine a defendant ; 
but the defendant ought to have demurred to such 
immaterial ]>lainliff ; if a corporation would make use 
of one of their own members as a witness, they must 

disfrancliisc him. Mayor, iffc. oj' Colchester v. ■, 

1 P. W. 595. Pu. Examon. de rene esse ; Wit- 
ness, CoMPCY. OF. 

A plainliff in a cause cannot be made a witness, 
but a defendant may, bec^ause he is forced into the 
suit. Casey v. Beachjietd, Prec. Chan. 411* S. C. 
Cilb. Eq. licp. 98. Pit. Evin. VViiness, Compcy^ 

OF. 

A co-plaintiff though but a trustee, cannot be exa- 
atnined as a witness for the other plaintiff, . Phillips 
V. Dk. of Bucks, 1 Vern. 230. Pit. \V itness^ Compcv. 

OF. 


LXllI. Party Plaintiff and. Defend ant. 


2. Party defendant, nghts, duties, 


See also, Pn. Evid. If^; 29, (J) ; 28. (A). 


1. Party plaintiff, rights, duties, 3fc. 

2. Parly defendant, rights, duties, ^fr. 

3. Strangers, when they may be heard, 


1. Party plaintiff, rights, duties, 3fc. 

The Dnines of persons made plaintiffs in a bill 
^^hout their authority, ordered to be striick oat will 


See also. Evidence, 18 ; 28. (fc). 

Defendant not being the party scekine rdief, there- 
fore is not entitled to apply for an interlocutory order 
for his own security or relief as to the subject matter 
of the suit, unless tlic object of liis motion may be 
imposed as a condition ou an order applied for by the 
plaintiff. Wynne v. Griffith, 1 S. 147.- Pr. 
Interlocutory .Order. 

Theiu being no issue joined between two co-de- 
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fendant, answer of one cannot be read against the 
other, evon as to costs, other than as a suggestion, on 
which the court may direct an enquiiy before master. 
Chervet v. Joties, 6 Mad. 267. Costs ; Evidencs ; 
Answer. 

If one of two defendants sets down cause, he need 
only serve plaintiff with suhpeena to hear judgment, 
and not his co-defendant. Clarke v. Dunn, 5 IVIad. 
474. Pn. SUBFCENA TO HEAR JUDOMT. SeUVICE OF. 

Order for examining a defendant by a co-defend- 
ant, on the allegation of no interest in the matter, to 
be examined to ; that being tlie true construction of 
the general form, that he is not interested, or not in 
the matters in question in the cause ; and any objec- 
tion to his evidence must be taken at tlie hearing. 
Murray v. ^hadwell, 2 V. & 11. 401. Pn. Examon. 

Ground of permitting defendant to be examined 
for a co-defendant, that the plaintiff might unite dis- 
tinct claims, with the view of depriving the parties of 
. each other’s evidence. Ground of practice, requiring 
for the examination of a defendant by a co-defendant 
a general allegation of no interest, or none in the mat- 
ters in question in tlie cause, that though he may have 
no direct interest in the subject of examination, he may 
in the result, have an interest in the subject, the effect, 
perha^ of that examination. Jd» 405. 

• A decree made between co-dcfeiidar.‘'4, .,po. evi- 
dence arising from pleadings and pionr>' '«otv\cen 
plaintiffs and defendants. Cowry . Caulfield, 2 Ball 
oc 13. 255. Decuek. 

Defendant not entitled to an issue or en(]uiry to 
establish a case relied on by his answer, but omitted 
in proof. ' Savage v. Carrol, I Hall & H. 548. Pit. 
Issue at Law. 

Order by one defendant to examine another, not of 
course after, as liefoi-e a decree. 1 n a special case to 
ascertain who actually received money, all the trus- 
tees having signed the receipt, the court refused to 
discharge the order made two yearn before, but re- 
quired the examination without delay. Vranklyn v. 
Colquhmin, 16 Vcs. 218. Pn. Evidence. 

A defendant, by decree confirming the master*s 
report, entitled to balanco reported due to him, with 
interest, though no ofier, by bill praying an ai'couut, 
to pay it. Defendant may cnfori'e a decree confirm- 
ing a report in bis favour. Bodkin v. Clancit, I Ball 
& 13. 216, 217. DwmEF. 

Defendant cannot revive, except after a dc«!rec to 
account, or where the defendant has some interest 
in the further prosecution of the suit, not tlicrefon; 
where his only object was to dissolve an .njutictiou, 
and proceed at law. Ilorwood v. Scinuedes, Vcs. 
311. Pn. Auatemt. &l Uevtvou. 

After decree suit may be revived by defendant, or 
by his representatives, if dead. IViiruniw v. Ctwke, 
10 Ves. 406. Pn. Abatemt. & IIkvivouj Ph. 
Decree. - 

Costs as between defendants to interpleading bill. 
Cowton V. Williams, 9 Ves. 107. Costs ; Inter- 
pleader/ 

An order to examine a defendant as a witness, 
saving just exceptions, is an order of course, and can- 
not be discharged upon a suggestion that the defend- 
' ant by his' answer appears to have an interest, the 
objection. must be reserved until the deposition lie 
offered to be read in evideiurc. Lee v. Atkinson, 

2 Cox, 413. Evidence ; Pn. Ordfh. 

Defendant examined as a witness, bill dismissed as 

to him with costs. Weymouth v. Boyer, 1 Ves. J.417. 
Witness ; Costs. 

An older for payment of money against a person 
pot a party to the cause, is to be enforced, not by 
■ attachment, but ..by anofoter order directing the pay- 
ment within a short definite time, or in default that 
the pai^ do stand committed. Vickery v. Stocker, 

3 Bro. C; C. 372, Pr. Sthamgbr to Cav^« ^ 


No defiant by hk can affect the rights of 

odier parties. 3 Atk. 232. 

Plaintiff ma^exuidno oefendant as a witness, if 
'there is a suggestion in .the order that dtp* defendant 
is not interested in the cause. Meadhury v. Isdall, 
9 Mod. 438. Pit. ; Witness, Coupcy. op. 

A defendant cannot ^ive. but in one instance, 
and that is '^after a decree to account, because in that 
case he is considered as an actor, for till the account 
is taken, it is not known on which side.,^ balance 
lies. Anon. 3 Atk. 691. Pit. Abatement. & Re- 
vivor. 

A defendant having been examined under the 
usual order as a witness, plaintiff may have a decree 
against him upon other matters to winch he was not 
examined. v. Dodd, Ambl.583. S.C. 

Mos. 229. Pit. WiTM'Ks. 

('o-defendants are not deprived of the evidence of 
each other by being so joined in suit; but plaintiff, ex- 
cept in case of trustees, eannut examine defendant. 
Gibson v. Albert, 10 Mod. 19. Sed qiucre, 9 Mod. 
438. Pit. Evil). ; Witness, Competency of. 

A necessary defendant being beyond sea, upon affi- 
davit ilieieof, and that plaintiff knew not whether ho 
waii living or dead, he had an order upon motion to 
proceed against the other defendants, without preju- 
tlice, and afterwards had a decree without biinging 
such defendant to heai‘ing. B'alleu v. IValley, 1 'V^n. 
487. " ^ 

3. Strangers, when they may be heard, 8^0. 

S0iilso Pl. Parties. 

The court has no jurisdiction to order, upon motion, 
a person not a party to tlie cause to pay into court tiio 
arrears of an annuity granted by him to a defendant 
agaiust whom a sequent mtion had issued for want of 
a sufficient answer, unless the grantor has, by hk 
conduct, waived the objection to the jurisdiction. But 
he may notwithstanding, and withont applying for the 
leave of the court, obtain from the grantee a release 
of the annuity. Johnson v. Chiiqjindale, 2 Sim. 55. 
i’ll. SKm;E;sTuATioN ; Chose in ArnoN. 

Injunction may be obtained on motion to restrain 
purchaser, under decree, not party to cause, who has 
not paid his purchase money, from committing waste 
on the property pun;hased. Casamqjor v. Strode, 

1 S. S. 381. Injunc. ; Vend. & Puucii. 

* i’laintilF in tithe cause, lessee of vicar, oidered on 
Motion of defendant, to bring in, &c. books, Ac. 
stated to be in his possession by atlidavit, and to be- 
long to vicai|i|^o was not a party to cause. Furemau 
V. Cooper, Price, 515. Pn. PiionucTidN 'Oy 
De:f.us ; Pl. Parties. 

On motion by trustees to dissolve iojaimtioa ob- 
tained against them, cestui que trusts not parties to 
suit cannot be heard. Ball v. Tiinnard, 6 Mad.275. 
Trustees and cestui wuk Trusts. 

Person, not party in cause, may petitioii to have 
deeds belonging to him, and which had been brought 
into master's office under decree, delivered ott|.to him. 
Marriott v. JVhite, 1 S. & S. 17. Pr, Duvery 
UP OF Deeds. 

Order made, that A B who had received monies 
on behalf of plaiutiff Indore institution of suit, but 
who was not a pkrty thereto, might be at liberty to 
pay money into court hi tiust for cause. France v* 
Collier, 5 Mad. 75. P«. Payment into Court. 

Stranger to record cannot move to refer bill for 
scandal. Anon. 4 Mad. 252. Sed quare^ see 6 Ves. 
514, and id. note. Pr. Keference for Scandal. 

Creditor, who has not shewn himself to be such, 
cannot petition to supersede. Anon. 2 Mad. 28i« 
tablp of errata there). Bankcy., svPERSEDiNa 

CO^lMlSSlOMs ^ 
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Commission of lunacy in a propej^^cm;' granted^ 
upon the application of retranpr ; and without re- 
gard to his motive : the lonati^^ng a natural child;' 
and lus nwther opposing it*'f$' Etp. O^le, 15 Ves* ' 
Lonacv, Commission of. 

Where an answer is regnir^ as evidence upon a 
trial, the court, except in a criminal case, docs not 
pmiit the record itself to go ^ but an office copy, 
unless proof of the signature is necessary ; not grant- | 
ed, where tlie action is by a stranger, unconnected 
with the suit in equity. Jarm v. White, 8 Ves. 313. 
Pii. Evioencej Answkr. 

Proceedings under a commission of bankruptcy in 
the secretary’s office, not pcriniited to be used as evi- 
dence in actions, by strangers unconnected with the 
commission. Id. 314. Kvidence. 

There is no decided case, that guardians can be 
appointed for a child, by a stranger, during the life of 
the parent ; but the law will take care that the child 
shall bo educated according to his expectations. A 
legacy by a stranger to a female infant, not adeemed 
by his paying a marriage portion, and other provisions 
for her and her husband. A deposit of bank notes 
with tiie executors, for the depositoi’s sister and her 
children, is a gift of the money among them. 

V. Cleaver, 2 liro. C. C. 500 . JvitisDic. ; Pauent 
AND Guild ; Guauui.vn, 'I'KSTAMLN'rAuv. 

Undis^ what circumstances an nppeal may be 
brought froih an old decree, by a ])erson who was 
neither wirt^ or privy to the suit in which the decree 
was made. No appeal lies to tlic house of lords in 
Ireland, from the judgment or decree of any court in 
that l^gdom. The statute of 6 G. 1. c. 5. did not 
introduce any new law, but is only declarative of 
what the law was before : but this act is m>w rc{)calod 
by the statute 22 G. 3* c. 53. I'^enwn v. Vermn, 

1 Bro. I*. C. 440. Pu. Ajmm-. \l. 

Specific performance decreed at tlic instance of a 
person entitled to the benefit of an agreement, tliou^li 
not a party to it. Ihnik v. Kinnear, 3 Swan. 417. 
Spec.Perf,; Pl. P\uty. 

A inortga^ of part of estate in Ireland files his 
bill of fo^losurc in <'ouit of chancery, in England, 
and obtains the usual <lccrce : a mortgagee of other 
part of same estate files his bill of furcclusure in court 
of chancery in IrelamI, and on hcaiiiig of cause, de- 
sired that decree of English rhaiicery might be read, 
to . intent that decicc m 1 lish chan<;cry might be 
made agreeable thereto ; but refused, because present^ 
plaintiff, tliougb defendant in fanner cause, was not 
brought to a iiearing on that cause, and conserjuentlv 
was no party to lliat decree. J'rertird v. Aihton, 

3 Bf^P.C. 561. Pi{. I)i-.cuEE. 




. LXIV. Paci-eu. 

See also Piu Costs, 10. (ee ), — I’ji.Evii), 11. (/i). 

Ai^ man may defend in jonna pavjH’ris upon oath. 
Bcame’a <Urd. 44. 

But except in special cases, plaintiff is to be referred 
to ciHftt of lequests, &c. Id. 

Not admitted to sue without certificate from a 
master. Id, 50. 

Not so admitted without certificate from counsel. 
Jdi284. 

Pays no fees for sealing writs, hi. 150. 234. 413. 
After admittance, no fee to be taken from by coun- 
sel or solicitor. /rf,215. 

Nor any contract for recompence afterwards. Id. 
A pauper so contracting to be'dispaupered. Id. 216. 
So if It appear to court, he has contracted for tlic 
benefit of the suit. Id. 

^Id ^ pauper by comtjt, may^not^ 


; How counid are to move for them. Jd, 217. 

. Before process of contempt be sent to great seal for 
pilaintift pauper, it must be signed by 8ixclerk.id.217. 

When a pauper plainttf obtains a deciee for pay- 
ment of money, it is to be drawn up on stamps as in 
a dives suit. Hansard v. 1 Jac. &l vV.189. 

Dec.’hee ; Si'AMP. 

An appeal maybe proBdeweii mfonnd pauperis. 
Bland V. I/smb, 2 J. W. 4D2w Appeal. 

Proceedings are stayed until costs of former suit, 
same party suing in forma pauperis, in cases only of 
great vexation. IVilUy. Hobson, 2V.AcD. 112. Ph. 
Costs; Pk. V'exation ; Pu. staying Pboceedinos. 

Baiikiupt permiitcd to petition against commission 
in forma pauperis. Exp. Norlliam, 2 & B. 124. 

Bankcy. Petition. 

Notice of motion by a party in formA pauperis, 
must be signed by the clerk in court. Gardener v. 
, 17 Ves. 387. Pu. Notice of Motion, Sig- 

NATUIIF, OF. 

l^laintiff a pauper ; costs of impertinence expunged 
from the answer, ordered to he taxed as dives costs to 
be paid into court, liatlrap v. George, 16 Ves. 232* 
Pu. (josTS ; Pa. Imfehtinence. 

Costs to a pauper whether more than out of pocket ; 
Qu . Frost V. Freslon, 16 Ves. 160. Pn. Costs. 

Improper and vexauous conduct in a former suit, 
or a subscription, though liable to be impeached as 
iiiaiuteiiance, no ground for dispaupering. Corbett v. 
Corbelt, 10 Ves. 407. 

The privilege of paupers for obtaining justice, not 
to be (lervertcd to injustice ; the court tender as to dis- 
paupering ; costs against a pauper, upon that ground, 
not pressed on the rccommendatiou of the court. 
Whilelocke y. linker, 13 Ves. 511. 

A pauiKU’ is liable to be commiued fur filing an im- 
proper bill. Fearson v. Belcher, 4 V'^es. 630. 

One of the defendants was adniiltud io sue in 
formA pauperis ; the decree ordered generally, that the 
costs of all parties should be taxed and paid out of 
the estate ; ihc costs of the pauper defendant shall 
be taxed as dives costs. Wallop v. Warburton, 2 Cox, 
409. Costs, 

If a trustee defendant is in the situation of being 
sued in forma pauperis, but is clearly entitled to his 
I costs out of estate, his costs will be ordered to be 
taxed as dives costs, id. 411. Pn. C’osts ; Trustee. 

Next friend cannot sue in forma pauperis, but ought 
not to be discharged for poverty ; dangerous to dis- 
place him, though perhaps there may he a case gross 
enough for it. ylmm. 1 Ves. .1.410. Phocuain Ami. 

ruu{x;r shall nut dismiss without cos'ts. Pearson 
v. Bi lhUer, 3 Bro. C. C. 87. Pn. Dismissal of Bill. 

Plaintitf suing in forma pauperis, shall not amend, 
by leaving out dcl'endauts, without paying titotr costs. 
Wilkinson v. Belsher, 2 Bro. (!. C. 272. Pin. Costs ; 
Pu, Amendment. 

1 ’ail per claims as heir at law: defendant claimed 
under unproved will and deed disputed ; 'bUl retained 
with liberty to liring action ; tenant ordened to pay 
plaintiff 150/. to enable liiin to go to trial! Perishal 
y. S{juire, Dick. 31. 

Indulgence of suing iti fn^nd pauperis, extends 
only to i>crsous suing in their own right. 'Panidice v. 
ShejtjHird, id, 136. ' 

Pauper can only have pauper’s costs. \^J}ean v. ■ 
Russel, id. 427. ■ 

A person having been examined pro suo, 

was |)ermittcd to prosecute, and make out for right in 
forma panj)eris. James v. Dare, id. 788. '• !?»• Bx- 

AMrNATlUN. PUO INTER. SUO. ^ 

In a pauper cause, to save expense^ and where the 
matter is clear, the court will imer the registrar, 
instead of a master, to compute the interest of anean 
of rent. ' Holders, Chambury, 3 P. W. 25(|* 

Whw the plaintiff, a pauper, had a dedtee for the 
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tluty and£09ts» and the master taxed foil costs, yet on I 
motion, ordered plaintifT and his solicitor to make ! 
oath before a master of whai they had paid, or prerd^.'^ 
to pay, and that to be allowf^, but no furfoer. 
gell V. Smith, Free. Qhan. 219. Pn. Costs. 

Defendant, in pauper cause, pays costs on over- 
ruling plea and aedmner* Scatchmer v. Foulkardt 
lEa.Ab.l25. 

Plaintiff albwed to Aing a bill of review, without 
paying the costs decreed in the original cause, upoti ' 
making oath he was not worth 40/. besides the matter 
in question.. Fitton v. Murclesfield, 1 Vern. 204. 
Pb. Hill op Review ; Pn. (3(>sts. 

A pauper is liable to costs precedent to his admis- 
sion. Anon* Mos. 66. Pii. Costs. 


enaicted 7 dl^4.,G. 45*oii«|!tl% a tennant in tail of 
land to be puimsed,,|i tal^he money without a re« 
Ci^very, the couij^ d|fo that the fund is clear. 

But to obtain an didd&fw the act in term time, 
the application mdSt be made, ip time sutiicient to 
admit of a reooveiy bfuaw -sdfibred.'* Frith, 

8 Yes. 609. See Chit«Sm^7. and notes* Munby 
TO BE LAID OUT IN LaNB ; Tbnant IN Taxl* : 

LXVI. Payment into Court* # 

See also Pn. Injunction, 12 (/). 

1. On admissions, 

2. By and in cases of executors, jfc., trustees and re~ 

ceh'ers. 


LXV. Payment, Ordkii for. 

Where an order is madi for the payment of money 
fortliwith, and a short order is aftcrwanls obtained in 
order to ground an attachment for non-payment, a 
demaiaj^ast be made under the short order, and a 
deinaniMinder the first or general order, is not suffi- 
cient, no tune for payment being fixed by it. Lamb 
V. Withers, 1 Y. & J. 453. Demand. 

In a creditor’s suit instituted by simp'e c>'Qt. '^t 
creditors, in which the assets, afte.‘ the j)ay * vnt. of 
the costs being insufficient for the < .iscliarge of the 
specialty debts, are apportioned :'.mong the spicialty 
creditors, these specialty creditors arc entitled, without 
contributing to the extra costs of the plaintiJfs, to the 
use of the order for the payment of the money, and 
of the n^rt founded upon it, so as to enable them to 
get the fund out of court. J^chmere v. Brazier, 
1 Russ. 72. Pr. Payment out of Court ; Crr- 
diyor’s Suit. 

Where legacy was, by order, directed to be paid to 
A B, and he dies, leaving executors, and one executor 
dies, on application to court, order made to pay legacy 
to survivfog executors, without acquittance from ex- 
ecutor of- deceased co-executor. Mmtdie v. Biit»- 
bridge, 6 Mad. 107. Executor. 

When . order to pay costs is made on person not 
party to suit ; motion for four-day order or commit- 
ment requires notice. In re Variingtm, id. 71. Pit. 
Notice ; Pii. Moiion. 

Receiver, not paying in a balance under an order, 
may be proceeded against personally, by commitment; 
a previous order, in the alternative, that liy a certain 
day be shall pay or stand committed, is r.v.ccssdry, 
though be was under an order fur payment by ; cer- 
tain day upon his appearance by counsel, praying 
time. Davis v. Cracroft, 14 Yes. 143. IIeceiver, 
Duties py.. 

Order, under circumstances, to ])ay dividends to 
trustees or one of them. Shortbridge's Case, 12 Vc&. 
28. Trustees, Payment to. 

legacy of stock at a particular vtgQ : order made 
upon the petition of one legatee iiaving attained the 
age for a transfei of his share to his attorney. Jlill 

Chapman,' 11 Yes. 239. Leoatee ; 1'ransfer. 

After an order upon a party in tlie cause for pay- 
ment of money, the proper course is an attachment, 
and upon the return to that, an order fur commitment. 
'Bowesy,L4*Strathmore, 12 Vos. 325. Pn. Ait'acumt. 

An order for payment of money against a person 
not a party,|0 the cause, is to be enforced, not by at- 
tachment, but by another order directing the payment 
wiUiin a short definite time, or in default, that the 
|MiW do stand committed. X'^ickery v. Slacker, 3 Bro. 
b. ( 5 . 372. Pn. Stranceu to Cause. 

Order to pay. money, out of a particular fund, gives 
. Ihe parW a spe^B.;;uen thereon. Smith v. Everett, 

4.Bro. (;..C. 64. LriN. 

Under jfostat. 40 G. 3. c.56. repealed and re« 


3 . On inler}deader, 

4. On obtaining and continuing injiuwlion against . 

proceedings at laio and cmnniission to exa- 
mine abroad, 

5. In cases of juirinei's, 

6. In cases of veiuhr and. purchaser, 

7. In other cases, and generally, 

1. On admisswns. 

See also post, subdiv, 2. 

Where defendant in tithe cause sets up modus, and 
is desirous of protcc.tiiig himself from costs, ho should: 
move for an order that plaiiitin* accepts sums admitted 
due by answer, or proceed at peril of costs, and court 
will notice such tender by minute. Notice of such 
motion is not necessary, nor need money lie paid into 
court. Dads v. Moseley, 9 I’liee, 211. Tithes 
Modus; Ph. Costs. " 

Though defendant in answer makes admissions 
which would entitle plaintiff to decree, plaintiff cannot 
move for payment of money into court. Peacltam v» 
Daw, 6 Mad. 98. Pr. Answer; Pr. Motion. 

Admission by an executor, tliat the. whole. amount 
of the property is near 40,000/. and that the whole is 
invested in India on public securities, either in hiar 
name or in the name of the house in which be is a 
partner and subject to his disposal, unless some part 
IS in the hands of the said house at interest, which ho 
believes may he the case ; nut a sufficient admission 
of money in his hands to order the payment into 
Aiurt, of any part of it. Freeman v. Fdirlie, 3 Mar* 
39* Exuu. ; Admon. of Assets. 

Practice settled to move on examination, admitting 
money due tq^^j^yment in court before the ediiw is 

set down for fortber directions. Hatch v. — n y. 

19 Yes. 117. 

After the usual deciec for an account, C(edeT (^.mo- 
tion to pay into court the amount of die principal 
sums, uumitted to be due by examination upon inter- 
rogatories, not extcndeil to interest. Wood w, Downes, 
l Y. &B. 49. In'ikuiist. 

Order on motion to pay into court a principflr«um, 
with interest ; admitted by tiic answer to been 
made to a greater amount. Id, ib, -a 

Motion for payment of irroncy into court, nioi 'aid- 
milted to be due even upon the examination of the de* 
fendunt, but appcy|iing tluc by his schedqle, aeconting 
to tlie plaintiff’s^ Calculation, refused." For. such'^n 
purpose, tiic result of the schedule^ ascertaining the 
sum due, must clearly appear, verified by affidavit. 
Quarrell v. Beekford, 14 Vcs. 177. , 'Sciixq.ULR 
to Answer. i 

Alotion to pay mon^ into couit upon tiie afiUavit 
of an accountant, that from the scherivl^; to the an- 
swer, the examination, and the boo&eof account such 
a balance ivasdue, refused. MOfou. flimfon, 8 Yes. 
68 . Fl. Answer. . .. 





tlJlP Payment into courts 

Money may bo ordered into court, on.%otbn upon 
the pound of admission, as, by schedules or bookp* 
Mnt^ning an account of:tec»t8 and payments, and, 
lefeired to, so as to be paurt'btlne mwer or examina-- 
tioii. Id, ib, * 

A motion to compel a defendant to pay money into 
court on casting up books, must be upon the pound of 
iG^mission, by reference sufficient to make them part 
of the examination, as much as schedules to an answer: 
in this instance it failed, the plaintiff going upon cer- 
tain books, and the reference being generally to all. 
Id.9U 

Present practice to order payment of money into 
court upon admission, in the defendant’s answer. 
Strange v. Harris, 3 Bro. C. C. 365. 

2. In cases of executors, Sje, trustees and receivers. 
See also ante, suhdiu, 1 . 

The purchase money of timber belonging to a luna- 
tic's estate permitted to be paid to tiie leceivcr, in order 
to be by him paitl into court. In mre, Starkie, 1 Huss. 
476. Pr. Receivkr of Lunatic's Lstate. 

Where defendant admits by answer that thrre is 
trust fund in his hands, court will always on interlo- 
cutory application, order payment into court ; so where 
executor la debtor of testator at latter's death. Itoih- 
well T, Bathwell, 2 S. & S. 217. Pl. Answer ; 
AnMissiotr'; Trust. 

Defendant who has covenanted to pay a sum of 
mon^ to trustees of his marriage settlement, but had 
omittM so to do, ordered on motion in suit for per- 
formdUce of trusts to pay money into court. Id, ib, 
Mabriaoe Se'itlemfnt. 

The court will, in certain cases, permit an executor 
to^transfer a piincipal sum of stock standing in bank 
in his name, and purchased out of estate of testator a 
considerable time before, witliout the dividends which 
have accrued in tlie mean time. Delta Cainea v. Hay^ 
wood, 1 M'Clel. 16. 

Mon^ admitted by executor to be in hands of his 
partner, is in his own hands sufficient for the purpose 
• of being ordered into court. Johnson v. Aston, 1 S. 

S. 73. Admission ok Assets; Parineks. 

On a bill by an executor to recover a fund belong- 
ing to the testator, it ajtpearing that the testator's debts 
were paid, and that the fund was bctjueatlied to in- 
fants, the court refused to have it transferred to tlie 
executor, but secured it in court for the benefit of tllb 
infants. Orrock v. Binney, 1 .Tac. 523. Infant. 

Attctioncer being mere stakeholder, onlcrcd to pay 
depdiit money into court, after retaining^his own claims 
out of it without prejudice. Yates v. Farehrolher, 

4 Mad. 239. • Vendor & PuncuASER ; Staae- 

H01.DER. 

Executor by schedule to answer, acknowledging 
that he had received money and lent it on promissoiy 
note (which is an impmper use, though at intciust; 
orderra to pay money into court. Vigrass v. Benjield, 

3 Med. 62. 

Executor admitting a balance due from him to the 
testa^upoii an unsettled account, ordcicd to pay the 
amount into court, notwithstanding there were debts 
of the testator still outstanding, the testator having 
died three years before. Mortloch'V, Leathes, 2 Mer. 
491. 

If attorney (being concerned as well for mortgagor 
as mortgagee)- has been appointed receiver of rents 
and profits of mortgaged estates, and on order made 
for delivery of possession there is found to be a balance 
remaining in his hands, beyond what is sufficient to 
satisfy tlie mortgagee, he will be ordered to pay such I 
balance into court, notwithstanding the general report I 
has not yet been made, on which there may possibly I 
be fauna due to him a greater sum of money the | 


on interpleader* 

balance in his btuds. Lewis ▼. Morgan, 5 JPrice* 42. 
Solicitor & Client, Lien. 

- A clear and strong case must be made out, for 
'.oouk to order administrator to bring personal estate 
unapplied into court. Scott y, Becker, 4 Price, 346. 

ADMlNISTRAim. 

Executor not called on to lodge mon^, except upon 
affidavit of his insolvency,' or all admission by him of 
a balance in his hands dfter payment of debts. 
Rutherford v. Dawson, 2 Ball & B. 17. 

Court refused to order dividends received Mfore 
bill filefl of stock, purchased by the old government of 
Switzerland, to be paid into court by the trustees on 
application of the present government, without having^ 
the attorney- general made a party. Bolder v. Bk, of 
Englmid, 10 Ves. 352. Pl. Party; A^. Gen. 

Personal property in the hands of a testamentary 
guardian and executor ordered into court, there being 
no particular purpose to be answered by leaving it 
outstanding. Blake v. BldSe, 2 Scho. & L. 26. 

In bill by legatees against executor, if he admits 
balance due on his examination and claims no interest, 
court will order liim to pay it into court befdftrcport. 
Curgecen v. Paters, 3 Anst. 751. 

An executor liaving admitted a large balance of the 
personal estate to lie in his hands, was ordered to pay 
the whole into court, although he stoted that an action 
at law was depending against him for a debt to a con- 
siderable amount due from the testator, but with 
liberty, in case tlie plaintiff in the action should re- 
cover, to apply to the court to have a sufficient sum 
paid out again. Yare v, Harrison, 2 Cox, 3177 • Pr> 
Payment out of Court. 

Widow l)cing, as administratrix, possessed of pro- 
perty of intestate consisting of bank stock ; motion to 
restrain her from disposing of it, and payment into 
court was refused ; but being clearly entitled to her . 
third, ordered to pay the two-thirds into court. Rogers 
V. Rogers, 1 Anst. 174. Injunction. 

Trust fund, which under a power in marriage set- 
tlement had lieen lent, decreed to be paid into court, 
the trustees representing it to be in danger. Payne v« 
Collier, 1 Ves. J. 170. 

Testator having a debt secured on lands, gpves the 
mortgage money to the mortgagor, and desires that he 
will give a reversionary interest therein to a third 
pel son, the mortgagor, selling the estate, shall bring 
the mortgage money into court for the use of the de- 
vises subject to the life estate. Leiri-s v. King, 2 Bro. 
C. C. 600. Will, C. of ; Mohtoor. & Mortoee. 

Money in the funds belonging to wards of the court 
cannot be transferred into the name of the accountant 
general, to the credit of the cause, until the account is 
taken by a master and his report made. This does not 
mean that such a transfer cannot be made, 'but that it 
could not operate as an acquittance and discharge of 
tlie trustees, until they had passed their accounts. 
Bencmft v. Rich, 1 Bro. C. C. 56. note (6) there. 
Ward of Court ; Pu. Account befouk Master. 

Executor ordered to pay in 1000/. he has collected 
of testator’s money into the bank, in the name of the 
accountant general, and a receiver apfkiint^ of the 
whole estate, to pay in from time to time ’‘what he re- 
ceives whilst the will is contesting in ect^iastical 
court. Montgomery v. Clark, 2 Atk. 378. ■ 


3. On interpleader. 

No affidavit is necessaiy to support nuition by a 
plaintiff in an interpleading suit for l&berty to pay 
the money into court, and for an injuifetiOQ. Wai^ 
hanke v. Sparhes, 1 Sim. 385^. Affidavit in 
SUPPORT OP Motion. ' , ; ; 

Where two parties claim' fund'in bands of stake- 
holders, the former may make motion by consent, to 


PRACTICE, LXVI. 
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avoid expcnce of hill on interpleader, that stah^ 
holders may pay money into court ; but stakeholdieM 
cannot niaKe such motion, they not beings parties, 
the suit. Belhee v. lielbte, 6 Mad. 28. Stake- 

IlOT.DEltS. 

Upon an interpleading bill, yu. whctlier the money 
ought not to be actually, brought into court before the 
motion for an iiijunCtiop, though the practice seems 
to have been, that it was time enough if brought in 
upon shewing cause against the motion to dissolve 
tlie injunction. Dingau v. Aujrnre, 3 llro. C. C. 36. 
Sec sequel of S. C. 2 Vcs. J. 304. 

Tenants filing a bill of intoi pleader against an- 
nuitants, and bringing rents into court, jiaid their 
costs out of the rents. Aldridge v. Thomimn, 2 Uro. 
C. C. 149. Lani>i.oiid & Tknant ; Pn. (’osts. 

In a bill of interpleader it is not necessary that the 
plaintiff should bring the money into court, unless 
the other side require it ; but the plaintiff should by 
his bill offer to bring in the whole of the demand. 
EL Tiumetv, Putmo/i, Darn. 251. 

On interjdeader, tenant paying money into court, 
is discharged. Alnett v. Jiittam, Cary. 46. 

4. On (dftninhig and continuing injunction 

proceedings at law, and comi nmon to ox . mine 
abroad. 

In insurance cases it is always a question of cir- 
cumstances whether, on granting commission abroad, 
the party obtaining it shall be rctiuiied to bring the 
whole or any pait of the money alleged to be due into 
court. Marryalt v. Mohre, I ]M*(3el. & Y. 101. 

5. P. Jackson V, Strong, 13 IVice, 309* 

A party against whom a verdict has been obtained 
at law, must pay money recovered into court before 
he can entitle himself to an injunction to stay exe- 
cution, though he has since obtained a nile requiring 
plaintiff to shew cause wiiy there should not be a new 
trial. Austen y, Tliomiison, 11 Price, 1. Verdict. 

Money paid into court u|Min an injunction and 
laid out, is security, and not payment. Ihvi^ton 
V. Pitc^ord, 6 Mad. 295. Payment, what cjon- 

Sl'lTUTES. 

Where injunction is granted against proceedings 
at law on instrument obtained, either as a gift or pur- 
chase in fraud of fiduciary situation of donee or pur- 
chaser, the court will not impose terms of paying 
money into court, if the relationship Ik! that of at- 
torney and client. Goddard v. Carlisle, 9 Price, ^69. 
SouciTOR & Client; Fraud, Fid. Sit. 

Plaintiff, on bill of discovery in aid of defence to 
acUon agamst him at law, may have on motion at 
sittings after term a commission to examine abroad, 
on payment of considerable part at least of demand 
of plaintiff at law into court, where the cause at law 
is at issue, and was entered for trial the term before 
the term immediately prect'ding the sittings, and 
a case of sufficient defence has been made out by 
bill, although the affidavit on which it has been 
moved is iq,;the common form, the delay in staying 
trial not being sufficient gnmiid of opposition to such 
an application. Ebden v. Prince, 8 Price, 290. 

- Injunction granted and continued on terms of pay- 
ing demand into court, |to restrain defendant from 
proceeding .at law on a security given to defendant’s 
testator^ the latter having agreed to accept another 
security in Ueiiof it, though still remaining executory. 
Dolly V. C^i&iibiDe, 4 Price, 147. Agreemlent, 
Executort* 

Where fow of many actions against the various 
underwriters bn policies on several ships (individu- 
ally) had been triedn and veidicts pasM for plain- 
tiff at law, the couh granted an injunction to re- 
strain plainiifis at law from proceeding furth^ in a 

VOL, n. 


case wl^brb^eie. was a atronf^^lmBpic of fraud in 
Ihe'assur^f^.dr .^the . yfa pj^^ng paid into court, on 
the ground defendants uot haying 

l^n put in. v. While, 3 Price, 164. 

Fraud. ; •' . 

(yourt will hot ordervNplaihtiff, who has obtained 
injunction to stay proceedings at law on bill filed 
for discMivcry, by which he seeks to establish^ a case 
of goiMls being charged at a much greater price than 
the one agreed on, to pay even the price aedenow^ 
le.lgcd to be just into court, to abide the result of 
the action. Purnell v. yeshiis. 2 Price, 149. 

Plaintiff cannot amend bill to enjoin further pro- 
ceedings at law after verdict, without fii-st paying, 
into court the sum recovered at law, although the 
original bill was filed bofom verdict. 13ut he may 
be allowed to amend on paying in money by a cer- 
tain day. Harrison v. lielmont, 1 Price, llS* 
A.mendment ok Hii.l. 

Order for a commission to examine witnesses 
abroad, returnable without delay, (lending an in- 
junction against an action, without paying the money 
into court. Cock v. Donoxnni, 3 V. & B. 76. 

Plaintiff having obtained injunction to mstrain pro- 
cecdlhgs at law, cannot be called upon to pay into 
court the sum demanded at law on an affidavit of 
cqiiitulile grounds by one of the defendants^ the 
ansvi'crs of the others not having come in ; nor will 
the couit alternatively dissolve the injunction. Afsn- 
zics V. Pfltlrigues, 1 Price, 133. 

^Vhere there have been various dealings between 
landlord and tenant, so as to produce an account 
too complicated to be taken at law, and the landlord 
has brought ejectment for non-payment of rent, the 
tenant may file a bill, before judgment at law, for 
an account on the foot of those dealings, and to have 
the balance applied to the rent claimed to he due. 
And the tenant need not bring in the rent under 
stut. 4 G. 1. c. 5. 0* Connor v. Spaight, 1 Scho* 

6l L. 305. liANDi.oRD & Tenant ; Account. 

The plaintiff, as moitgagee, got possession of the 
estate, suctl at law ou the covenant for non-payment, 
and brought his bill to foreclose ; this is regular,, 
and the court will not stop the proceedings at law, 
unless the defendant brings in tlic money. Rees v* 
Parkinson, 2 Anst. 497. Mortgagor & Mort- 
gagee. 

Where an injunction against proceeding at law is 
uhtiiincd till the coining in of the answer of one 
defeodant, who resides abroad, the plaintiff is not 
compellable to bring the money into court, unless on 
special circuDUftances. Sholbrcd v. Marmoster, 

2 Anst. 366. 

Where a verdict has been obtained^at law, and an 
injunction bill is filed while the plaintiff at law is 
out of the kingdom, and an injunction obtain^ 
against him for want of his answer, the court will 
direct the plaintiff in equity to pay into court the 
money recovered, and in default thereof, will dissolve 
tlie injunction. Potts v. lUitler, 1 Cox, 330. • 

Where a defendant lias obtained a vei^ict SX ^w, 
and an injunction bill is filed against him whu^hoj 
is out of the kingdom, tire plaintiff in ^itity'ffiall 
be put upon terms of paying the money in questi^ 
into court, or otherwise his iojunction be dissolved* 
Sherwood v. White, Jiro. C. C. 452. S. P. Aeloni^ 
Market, 2 Bro. (3. C. 14. Culley v. liichliihg, id*. 
182. 


5. In COM <f partners. .. 

Order for a partner to pay into ofittrt partne^ip 
money received by him contraiy.to good faith ; but 
in general, a partner insisting that the balance of 
the al^unt is in his fhvour, is not obliged to bring 
c c 
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into court what is itf - hts hands, unless the o^er 
partners do the same. v, Donald, 1 Jac. & 

Wv252. 

under a dec^ree for aeoisunf bf proceeds of a joint 
adventure, on bill by one party on behalf of himself 
and the others, and inquiiy who are concerned with 
.the plaintiff, tlic master having by advertisement as 
ohoal declared those who should not come in ex- 
cluded, reported several persons who had not come 
in to claim entitled to shares ; further advertisements 
directed, but payment into court of those shares re- 
fused, and the decree not to be executed as to those 
who should not come in. Coodv. Blewitt, 19 Ves. 
336. l*n. Mustek’s Uepokt ; Pn. Dkckek to Ac- 
count. 

Court of equity will order funds of annuity com- 
pany into court, where the mcnibei's are about to 
abuse their trust. Cartltnid v. Lyster, 1 Ridg. L. & 
S. 580. RuiiLic Company. 


6. In cases of vendor and purchaser. 

Purchase money paid into court is the property of 
vendor. Cell v. IVittwn, 2 S. it S. 402. , 

Court will not compel vendor to pay deposit money 
into ^urt, though he retains possession of the es- 
tate, if the delay in the completion of the contract is 
occasioned by purchaser. U'ynne v. GriJJUh, 1 S. & 
S. 147. Laches. 

I^rchaser taking possession without consent or 
privity of vendor, ordered, on motion, boforc answer, 
to pay purchase money into court. JtUachlnirn v. 
Stoce; 6 Mad. 69. I'n. Answir. 

The vendor dying intestate, and having an infant 
heir, the purchase money being paid into court in a 
suit for a siiccilic performance inytilnted after his 
death, will be retained till the heir attains twenty- 
one, and conveys. Bullm'k v. Ihillock, 1 Jac. & \V. 
603. Invant Jli-iu ; Conveyance. 

Purchaser in possession, and objecting to title on 
the ground of a claim to dower, ordered to pay the 
purraase money into conit, on the objection being 
removed by the widow consenting to accept an e<|ui- 
Valent from the vendor. Mole v. .bwii/ft, 1 Jac. \V. 
665. 

Purchaser having taken possession, and excrciswl 
ownership, altliougli g(Jod title was to be made before 
purchase money paid, wbicli w.is not done, must never- 
theless pay piiTcliasc money into court, llichliam v. 
Evered, 4 Mad. 53. 

Purchaser in possi;ssion having made alterations and 
improvements on estate, ordered to pay rarchasc money 
into court. . Bramley v. Teal, 3 hlao. SlO. 

But otherwise where he objects to title. Gell v. 
Watson, id; 225. 

Defendant being in possession, and having exercised 
acts of ownership, payment of the money ordered, 
ahlrough an infant heir was a necessary party to the 
conveyance. Bradshaw v. Bradshaw," 2 JMcr. 492. 
Infant. 

Purchaser (a trustee acting on Ixihalf of himself 
and o£ers, his co-trustees, and of the cestnique trust) 
ordered to pay purchase money into court, the agree- 
ment having been entered into in the name of himself 
alone, upon affidavits that the plaintiffs (the vendors) 
had no notice of his acting for others, and of acts of 
ownership committed since ''possession given to him 
under the agreement, in opjwsiiioo to the answer 
alleging notice, and denying any act of owneiship 
Iw himself, or by any otiier person to his knowledge. 
CrutehUy v. Jeniingham, 2 A^r. 502. Trustee. 

Generally a purchaser shall not be allowed both 
to retain possession of the estate, and to keep' his 
purchase money ; but in a case where he was willing 
to give up possession, which he had taken ui^ the 


agreement, and if was a question whetlier there was 
^ or. not a subsisting contract, the Ld. Ch. refused to 
'^cr payment of the purchase money into court. 
Morgan v. Shaw, 2 Mer. 138. 

Auctioneer, on motion of vendor, ordered, to pay 
deposit into court, minus his charg^ and expences ; 
and purehaser restrained by injunction from proceed- 
ing in his action a^inst tho auctioneer for the de- 

r 't, in which action he had obtained a judgment 
the whole amount of the deposit. Annesley v« 
Muffgridge, 1 Mad. 593. Auctioneer ; Deposit. 

Vcnilor permitting purchaser to take possession !)€•* 
fore completion of title, without stipulation as to 
purchase money, cannot, on motion, have purchase 
money paid into court. Clarke v. Elliott, 1 Mad. 
606. :• 

On bill by vendor for a specific performance, the 
court will not, before answer, make an order fev 
payment of the purchase money, by the defendan' 
in possession, unless under special circumstances, 
such as unreasonable delay, committing acts of ow- 
nership in alteration of the property, «c. In this 
case, tlie defendant being in possession, not under 
the agreement to purchase, but ns tenant to the plain- 
tiff at the time of the purchase, no older was made. 
Bonner v. Johnston, 1 Mer. 366. 

Possession by a purchaser, accurrling to the con- 
tract, not a ground for payment of the money into 
court, on objections to tbc title ; acts of alteration or 
destruction against the nature of the contract, are ; 
and slighter acts after the ohjcctions discovered 
effectual for that purpose, than if done with an utt- 
derstunding on one side that thcie is a title, on the 
other that there is not. Dixon v. Astley, ID Ves. 
564. S.C. 1 Mer. 133. 

Acts of ownership amounting to waste, by altera- 
tion and conversion of properly, sufficient to induce 
the court to order payment of purchase money into 
court, u(K)n the ground tiiat a vendor has a lien on 
the estate for the amount, and might have filed his 
bill to restrain the purchaser in possession from com- 
such acts of ownership. Though the bill 
contained no charge of such acts having been com- 
mitted, the order was made on affidavit supplying the 
fact, the defendant not having answei-ed, nor being 
in contempt, nor under any decree for time. Culler v, 
Simons, 2 Alcr. 103. 

Motion against purchasers in the master’s office, to 
pay ' I tlieir purcliase money, refused ; the estate sold 
being copyhold limited for life, and then in re- 
mainder, and the remainder- man man being abroad, 
he not having surrendered. Noel v. IVnttm, Coop. 
138. COI'YIIOI.D. 

Motion by one tenant in common, who had agreed 
to sell to the other, that the latter should pay his 
purchase money into court, refused, where such pur- 
chaser had been before and at the time of the purchase 
in possession of the whole, with the approbation of 
the other tenant in common. Freebody v. Perry, 
Coop. 91, 

I’urchascr in possession objecting to title* ordered 
to pay purchase money into court. Lloqd, 

1 Mad. 83. ; and though possession not admitted by 
answer, and only shewn by affidavit. Boothby v. 
Walker, id. 197. 

Alotioii, for a purchaser in possession to pay money 
into court, refused, under the circumslauces of posses- 
sion given independently of the agreemetkt to pur^ 
chase, and laches on the part of the vetidor in com- 
pleting his title. Fox v. Birch, 1 Mw# 106. La- 
ches. |- 

Vendee in possession, objecting- to title, reonired 
to pay Ills purchase money into ooiltt, although the 
fact of possession appeared, not upon the pleading, 
but upon stfiidavit only. Btirroughs v. Oakley, 1 Mer. 
52. ^ 
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Older on a purchaser before coiiv^ance to j^y 
into court instalments due, and interest, according .to^ 
the contract, the subject ^ing a coal mine, and -tj^: 
purchaser in pnssession and working it. Btuk Y.- 
iodg€, 18 Ves. 460t 

Purchaser having taken possession, but objecting 
to the title, required - to pay in the purchase money, 
or deliver up possessioa. Clarke v. Wilsott, 15 Vet* 
317. 

A purchaser may be committed for disobeying an 
order to pay in his money. Lausdown v. Kldertm, 
14 Ves. 512. CoNTKMiT- 

In sales' under a decree, it is irregular to pay the 
purchase money to the par^: it ought to be paid 
into court. Bennett v. Uamitl, 2 Sell. & L. 581. : 
Sales Judicial. j 

Where two purchase one lot jointly, one party 
will not be permitted to pay into court his moiety of 
the purchase money. Durkin v. Martfe, 1 Anst. 22. j 

I 

7. In other cases and generally. 

The court has no jurisdiction to order, upon motion, 
a person not a party to the cause to pay into court the 
arrears of an annuity granted by him to a del' ud iMt 
against whom a sequestration had i siied lorvinitnf 
a sufficient answer, unless the granto ! as, by hxs con- 
duct, waived the objection to the jurisdiction. But 
he may notwithstanding, and without applying for the 
lea\’C of the court, obtain from tho grantee a release i 
of the annuity. Johnson v. Chippindale, 2 Sini. 55. j 
Ph. Sequestuation ; Chosk in Action. 

Where orrler has been obtained for payment into 
court by given day, a motion to rescind it will not lie 
entertains by couit till money shall have been paid 
in ; motion refused with costs. Duck v. John, 13Pri. 
117. 

A solicitor cannot obtain the taxation of Ids agent’s 
bill without bringing the amount into court. Ostle 
V. Christian, 1 Turn. & Jl. 324. Pn. Taxation ; 
Sol. & Agent. ^ I 

If sum be reported due, and exceptions arc'%ken 
to report, the money cannot he ordered to lx: paid 
into court on motinii. Creak v. Capell, GIMad. 114. 
Pn. Exceptions to Master’s Report j Ph, Mo- 
tion. 

Where courts of Scotland have power to preserve 
property pendetite lite instituted there, the couit has 
no junsdiction to that end. Craikshank y. rohans, 
id. 104. Scotch Courts ; Jurisdiction. 

Where debt is ascertained, though court can only 
order payment by decree, it will secure money in 
court upon interlocutoiy application. Lhigen v. isimp- 
son, id. 290. 

Order m^e that A B, who had received monies on 
behalf of .plaintiff before tlic institution of the suit, 
but who was not a party thereto, might be at liberty 
to pay money into court in trust for cause. Francis 
V. Collier, 5 Mad. 75. Stranoeh. 

A sequestration having issued for non-payment of 
money uto., court, an individual in possession of a 
sum clainied by the party against whom the seques- 
tration issued, and by a stranger, was ordered to pay 
that sum into court. Frankly n v. Colhonn, Frankly n 
V. Tlwrnhill, Rttcker v. Vinney, 3 Swan. 27G. Pii. 
Sequestration; Bailee. 

• Leave given to except to master’s report of costs 
on paymeptiof taxed costs into court. Fxp, Leigh, 
4 Mad. 394. « Pr. Exceptions -io Masteii's Re- 
port. 

Estates being conveyed, among other purposes, to 
secnie a debt, pfn comparatively small amount, the 
court will not direct., a release . upon payment into 
court of the laigest sum to which the. deDt can, in 
probability, amount ; the incumbrancer being eqj^lcd 


to retain 'llib aecurite' tUr'M debt is discharged. 
PostlethwdUo •Wm '^3wan. 256. Security, 

Disch AECE or.' ■ * V 

^ After injunctioii for payment into court 

at a future time, oh'^thtoqt of going abroad, the court 
orders instant payment of money, or dissolves the in- 
junction. IVkitehouse v. Partridge, 3 Swtn. 375. 
Pr. Injunction ; Pr. N* Exeat Keono. 

General rule as to payment of money into court is, 
that the plaintiffs must be solely entitled, oirilave such 
an interest jointly with others as to entitle thentf pn 
behalf of themselves and of those others to have tlie 
fund secured. Freeman v. Fairlie, 3 Mer. 29. 

The court refused to onlcr money to be paid into 
court, appearing upon books deposited in the mas- 
ter’s office, lioe V. Gudgeon, Coop. 304. ■ 

After judgment and execution in ejectment for non- 
payment of rent, a bill docs not lie at the suit of thP 
tenant for an account, and to be restored to the pos- 
session on payment of what shall appear duo without 
bringing the rent and costs into court, if the question 
appears to be merely whether so much rent was due 
and not to be of too complicated a nature, to be 
tried .ti latv. The account sought in this case con- 
sisting oidy of three disputed items, adinittcil to have 
lieeu paid, if at all, on account of rent, and being 
such as a jury might easily have investigated : the 
bill vv.'LS disniissiid with costs. It would have been 
otherwise, sendile, if there had been a ground of de- 
fence which could not bo set up in the ejectment, but 
which it was unconscionable in tho landloid not to 
admit, or if the account had been so complex that it 
could not properly have been taken at law. 0*Aia- 
hony V. Dickson, 2 Scho. & L. 400. Landl. A Ten. ; 
Account. 

JMotion for payment of money into court in future 
to name a day. Higgins v. — , 8 Ves. 581. Mo- 
tion, Form of. 

Defendant ordered to pay money into court before 
answer, in a case of gross fraud apjieai'ing by affidavit 
of plaintiffs, and by defendant’s affidavit in answer. 
Jervis v. White, 6 Ves. 738. 

J^efendant, on motion, ordered to pay in a balance 
ascertained by the report. Gordon v. Rothly, 3 Ves. 
672. 

In suit for account of tithes, defendant cannot pay 
money into court bci'ore answer. Hill v. Mathews, 
2 Ansi. 444. Titiihs. 

, Upon bill by sou, committee of his father, a lu- 
natic, to set aside a voluntary settlement by him, mo- 
tion fur defendant to let the house, sell the furniture, 
iSce. and bring whole into court, refused; plaintiff 
not coiisenti^’ Colman v. Croker, IVes. J. 160. 
Deeds, voluntary Settlement. 

Estate ordered lo be sold for debts ; money raised 
under sef|uestnition paid into court, though contempt 

cleared. v. Bennett, id. 89. Pn. Contempt ; 

l*n. Sequestration. 

Where money is directed, by act of parliament, to 
be paid to the accountant-general, he is bound the 
’act to receive it ; and the court will not make an or- 
der for that purpose. Anon, id, 56. Accouiiitant- 

GeNKRAL. Ai. 

Before report, court refused to order balance of 
charges allowed against defendant upon aOcbuntK'ttUd 
the whole alleged in his discharge, to be' paid in^ 
court upon certificate by»the master and defendant's 
examination before him : but also refused a motion 
take the certificate off the file. Fox t. f/Uireth, id. 
69. Pfi. Master's Report. , 

Solicitor’s bill taxed without bringing the money 
into court as formerly. The judgmentmot afterwards 
opened for tlie client to have an aficount taken in Re- 
spect of monies due to him. Anon, 2 Ves. 452. Fa* 
Taxation of Costs. 

Ori'^c client’s neglecting to attend the master on 

c r 2 
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tlie taxation of. the bill, the .chancellor, would 
order him to bring the .dioh^ into cooi^, but only 
that tlie onltTof rofcrcnCie ahdtfe. hot, -be "discharged 
if lie (li«l not procure a report in a fortnight. Annri:, 
Mos. 68. Vn. ArrENHANCE, be^rb Masteu ; Pr. 
Tax.ation of Costs. 

If plaintiff bring 2231. into court, execution stayed 
for the rest. Sinnebridge v. liala, Cary, 47. 


LXVII. Payment out of Criunr. 

A sum of stock, claimed as a legacy by A, was 
ordered by the decree to be (^arrietl over to the ac- 
count of A, ** .subject to the furtlicr ordt!r of the 
court,” with a direction that it should not be sold or 
transferred without notice to 15 ; Held, that the court 
might upon petition, and without rehearing the foniicr 1 
decree, order the money to bo paid t«> 15, if his title | 
ap|)carcd to he the Ijctter of the two. Barksdale v. 
Ablwttf 3 lluss. 186. 

In a creditor's suit, instituted by simple contract 
creditors, in which the assets after the payment of the 
costs, being insufficient for the dischaige of tiio 
Bpeeialty debts, are apportioned among tlicj specialty 
crcditoi'S ; these specialty creditors are enlillcd without 
contribnting to the extra costs of the phiiutin's, to the 
use of the order for tlic payment of the money, and 
of the report founded upon it, so as to enable them 
to get the fund out of court. Leehmere. v. BruzieVf 
1 Uuss. 72. CnEDiTOu's Suit; Pii. Oiioku fou 
Payment. 

In a suit instituted to restrain proceedings on bill, 
of exchange alloj^ed to have been given for monies 
lost at play, an injunction until the hearing of the cause 
or further order was obtained upon the answer of the 
defendant ; the plainlifT paying into court the amount 
of the bills ana intcre.st; but at the hearing, the 
plaintiff having no evidence in support of his case, 
and the defendant in his answer denying all know- 
ledge of Uie gambling transaction, out of which the 
bills were said to have originated ; and, having sworn 
that he gave valuable consideration for thorn, though 
as to the particulars of that cunsidcrafioii, his state- 
ments were vague, and not very satisfiictorj^ the bill 
was dismissed with costs. Under such circurastaucc.s 
the decree ou^ht to direct the fund iu court to bo paid 
to the defendant witliout pulling liiin to the further 
prosecution of the action, or awaiting its result. 
iTyniie v. Jaeksim, 2 lluss. 351. 

Where as.sign('c of niniicy in court to credit of 
cause, claiming uiyJer an as.signmeut from the party 
entitled to it, petitions to have it paid out to him, he 
must show tliat party, or (if dead) his personal rc- 
presentalives, has had due notice of the iietition. 
Hurd V. Davenport, 13 Price, 735. Pn. Petition ; 
Pn. Notice. 

Taking money out of court of law, paid in there 
by lule of court, is breacli of common injunction 
against proceedings at law. A motion for that pur- 
pose was refused. Parke v. Kl. Shreivshurv, 1 M'Clel. 
103.v^,jC5. 13 Price, 289. Pn. Injon. finEACii of. 

Whe^ legacy is given for permanent charitable 
pl^rposcs to trustees not having corporate character, 
court will not transfer fund to them without reference. 
Weliheloredy, Jones, 1 S.&S. 40. Pn. Ueferencej 
Ciiaiuty; Tuustkk; Legacy. 

A fund carried to a separate account, paid out on 
motion ^ consent, the title to it being clear. Heath- 
eole V. Edwards, 1 Jac. 504. 

Money, belonging to the wife, paid to the husband, 
the parties being subjects of Denmark, and the law 
of that country not retjuiring a settlement. Cavple v. 
Cadell, 1 Jac. 644. ITitsb. & Wife : SettupmbK't 
BY Court; Foil EioNER. 


A fund paid out to persons entitled to it, subject to 
t&i. contingency of a female of advanced a^c having 
cbildren, on tiieir recognizance to refund in case of 
that. event happening. Leng v. Hodges, IJac. 585. 
Inteiie-st, contingent. 

Order for payment Of money to the solicitor of the 
party, refused. Edwards ¥» Lane, 6 Mad. 31 6. 
Soi.rciTon & Client. , 

Sums below 10/., payable out of court to a number ■ 
of persons, paid to their solicitor to save the expence 
of powers of attorney. Brandling v. Humble, I Jac. 
4B. 

The court will not, under any circumstances, suffer 
money paid in by a pumhascr of an estate sold under, 
its order, to be paid out to a mortgagee, until a 
proper conveyance shall have been execu^ to pur- 
chaser. Bex V. Adam, 9 Price, 660. Vendor 6t Purch. 

Where a gross sum is required to be paid out of 
hands of court, it is to be done by petition ; but where' 
interest only is sought, a motion is sufficient. Anon. 

4 Mad. 228. J5ut see Sliiplmwhe v. lUnehinbrook, 
13 Ves. 394. Pn. Motion ; Pr. Petition. 

Court will dissolve injunction granted oh ground of 
fraud, to restrain proceedings by assured against as- 
surer, on terms of latter paying sums claimed into 
court, to await event of answer not come in, if the 
amount of tl:e losses claimed be not paid into court ; 
and they will not permit money so paid in to be taken 
out on ground of great lapse of time between the 
filing bill and putting in the answer, unless it clearly 
appear that tiie delay w'as gross and wilful on the 
part of the defendant, and that he was plainly not 
disposed to answer at all. Kensington v. White, 

3 Price, 164. 

Arrears of annuity ordered to be paid to widow 
and executrix, although no report of debt had been 
made, it lieing stated by her answer, that there was 
no deficiency of assets. Skinner v. Sweet, Coop. .54. 
Pr. Master’s Refort as to Deuts; Annuity, 
Arrears of. 

Order uflur the bill dismissed for payment of money 
outc^court. Wright v. AlUchell, 18 Ves. 293. Pr. 
Dismissal of IIit.i.. 

IMoiiey not paid out of court on motion. Ld.Ship- 
hroohe v. I.d, Hiiichiiihtmke, 13 Ves. 394. But see 
Anon, 4 Mad. 228. Pn. Motion. 

1'o get money out of the court, however small the 
amount, a picrogative probate is nccessaiy. Thomas 
. Dnvies, 12 Ves. 417. Probate; 'Executor. 
Payment in part of a legacy, ordered on motion 
witli consent ; the funds admitted to bo ample. Pearce 
V. Baron, 12 Ves. 4.59. J^egacy ; l*ii. Motion. 

I'hc rule of evidence in tlic accountant- gencraPs 
office ought to be the same as in the court ; therefore 
upon marriage of woman entitled to interest of fund 
for separate use, an atlJdavit was required beyond . 
that of the imuriage and identity, that there was 
no settlement, or agreement for settlement ; without 
prejudice to future cases. Clayton v, Gre^m, 10 Ves* 
288. Pr. Accountant-General's OrncB; PR* 
Evioence. 

To obtain payment to representatives; mere pro- 
duction of probate is not sufficient, proof of death is 
now required, and that testator was the party in the 
cause. Id. 289. Representatives; Executors; 
Pr. Evidence. 

Order for transfer, and payment out of court though 
cause abated, the right binog clear. Reundell v* 
Currer, 6 Ves. 250. Pr. Aiiatement* ^ , ■ 

A legacy of 100/. was ordered to be paid.m a person 
having a general power of attorney from the legatee; 
without any power authorizing bim ifo receive this 
legacy specifically. Carr v. Easta!(rfuth, 2 Cox, 3^* 
Power of Ati-ohney. 

In a suit for payment of creditors, the real estatys 
' teftutor were oidered to be sold. A, being reported- 
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the purchaser of one of the estates for 14,480Z., entei^ 
into possession, and accepted the title, and pi|)|i0r 
conv^ances were execute on application lik] 
creditofB to have the purchase monev paid out^ The 

K rehaser stated that the tenents of the estate had 
en served with a writ of right at the suit of a person 
who claimed the whole- estate under an adverse title ; 
but the court thought that the purchaser, having ae- 
Mpted the title, &c., could not prevent, the money be* 
ingpaid out of court, and ordered accordingly. Thomas 
V. Powell, 2 Cox, 394. Vf.tjuor & Puncii. *, Trn.E. 

An executor, having admitted a large balance of 
the personal estate to be i%his hands, was ordeicd 
to pay the whole into court, although he stated that 
an action at law was depending against him for a 
debt to a considerable amount, due from tlie testator ; 
but with liberty in case the plaintiff in the action 
should recover, to apply to the court to have a suffi- 
cient sura paid out again. Yare v. Harrison, 2 Cox, 
377. Executou ; Pu. Payment into Couut. 

Money devised to be laid out in land for feme co- 
vert in tail, with reversion to her in fee ; she chose to 
have it paid to her husband : not paid without affidavit 
by the husband and wife that there is no settlement. 
Biuford v. Bawden, 2 Ves. J. 38. Hush. & Wife ; 
Separate Estate. 

Court will retain monies decreed to parties, on the 
applications of persons having claims npo". lhf>in. 
vie. Bolton V. Williams, 4 IJro. (J. C. 430. 

Where money was in court dccit to he lu.d out in 
land, the court refused it to be paid out to tlic person 
first entitled to an estate tail in it, witli tiie ultimate 
remainder in fee, if any intermediate remainders 
should be found to exist. Ilardcastle v. 

1 Anst. 67. Money decreed to he laid out in 
Land; Tenant in tail. 

Prerogative probate necessary for the accountant 
general to pay money out of court. Dicker v. Horner, 
3 Bro. C. C. 240. Vide S. C. Dick. 746. Will, 

PROUATE OF. 

Interest ordered to be paid to wife, husband licing in 
U state of imbecility of mind. Bird v. Lefevre^^A Bro. 
C. C. 100. Husn. & Wife; Imuecilitt of Mind. 

A sum of money lieing in court to be laid out in 
lands which, when purcliased, would be subject to 
the bond debts of testator, the debts decreed to be 
paid out of the fund in court. Cattdl v. Moneu, 
3 Bro. C. C. 256. 

The court will not direct money to be pai<l out to 
an infant executrix, but will refer it to the master to 
enquire whether there are any debts or legacies, and 
to consider of a maintenance. Campart v. Cnnpart, 
3 Bro. C. C. 195. 

Upon a second verdict the same as the first, but for 
a less sum, the last sum recovered only, and the costs 
of the last- trial ordered to be paid out of money in 
court, upon an injunction to stay execution on the 
first, the costs of which are to be returned. Waddle 
v. Johnton, 1 Ves. J. 30. 

Though a cause lie abated, money may be ordered 
to be paid out of court, without reviving the cause, 
upon th4’-c6nsent of all the parties actually interested. 
Jieard v. El. Pouiis, 2 Ves. 399. Pr. Auatement & 
Revivor. 

On motion for application of money placed in bank 
by a former order, you must not only have a certificate 
that the money was paid in the bank, but that it is 
actually there at the time of the motion. Anon. 1 Atk. 
519. Pe. Motion. 

The ctmtt will order money out of court to person 
entitled to if by decree, notwithstanding death of some 
of the parties. Finch v. Ld. Winchekea, 1 Eq. Ab. 
•2* Pr. Abatement. ~ 

Perpetuatiko TsaTmoNY, tee Pr. Bill to Per- 
petuate. 


LXVin. Petition. 

iSm BjkNxcr; XVI. — Cjiabity, IV 

1. General orden edneernifijg* : 

2. Whal effected by. 

3. Proceedinirs on, generally. See further, Bankcy. 

Petitions. 

1. General orders. 

No injunction to be granted, revived, dissolved, or 
stayed u))on jHitition. Beame's Ord. 12. 35. 214. 

Exception, id. 35. 215. 

No scc|uestration, dismission, retainer, or final order, 
to Ih! granted upon. id. 35. 215. 

No former order to be altered, Ac., upon. Jd. 36* 
215. 

But it may l>c stayed for small matter until court 
moved, id. 36. 

No commission for examination to be discharged 
upon. id. 36. 

Nor dc]>osilions suppressed upon. Id. 36. 

Except on point of course first rcfcried. id. 36. 

No tlemiirrer to be overruled upon. id. 36. 

No t oinmissioii of bankrupt to issue upon. Id. 43. 

No CMimiiission of delegates. Jd. 43. 

l*t:tttions, before presented, to be signed by six 
clerk. Id. 84. 

Exceptions. Id. 84. 

For subpoena returnable immediate to the master of 
the rolls, not to issue on. id. 102. 

To be filed and order entered on, lieforc any process 
grounded upon shall issue. Jd. 114. 

Otherwise, process void. Id. 114. 

Oiders are ineffective, unless drawn up, &c., within 
certain time. Id. 274. 

Petition to rectify minutes, to be presented within 
what time. id. 325. 338. 

Within what time a petition for rehearing must be 
presented. Id. 334. 338. 339. 

2. effected by. 

See 52 G. 3. c. 131. as to Charities. 

Every direction or order of court of chancery, ex- 
chequer, v\c. or by lord chancellor, &c. under autho- 
rity of act to be made upon petition. 6G.4. c.74.8.8. 
Lunatic Tiiustee ; Infant Tuustee. 

IV here bill is filed merely to obtain transfer of stock 
standing in name of tiustce, who is out of jurisdic- 
tion of court, order must be made at hearing of cause, 
and cannot be obtained on petition. Burr v. Mason, 
2 S. & 8. 1 1. Trustee ; Transfer of Stock. 

Where object is to restrain bankrupt from luirass- 
ing assignees by disputing validity of commission, it 
should be dune by petition. Kirkpatrick v. Dennett, 
IS. & 8.411. Pu. Staying Phocekdinos As- 
signees OP BaNKRI'I'T. 

W here decree directs issues to try the validity^ of 
moduses, and the plaintiff wishes to have th^ tried 
indifferent county from that wherein lai^‘ Be, an 
Older for that puqiosc cannot be inserted ill d^Ciree, 
but must be obtained by petition. Sparke v. lileift, 
1 S. & S.366. Decree ; Issue at Law ; Venue. 

Adjournment of hcariTig of pedtion in bankruptcy 
can only be obtained by petition' in bankruptcy. 
In re Hardtf, 6 Mad. 252. Pu. Ariournbit. op 
Cause; Banrcv. Petit ion. 

Bill, though against bankrupt and assignees, and 
praying, if it be not set aside for leave to prove what 
shonld appear to be due, is not the proper mode to 
in validity of conunission ; it diould be by petition. 

V. Vincent, 5 Mad. 48. .Bankcy. Commis- 
sion, superseding; Pl. Bill. 
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Beferance for mahitenaiice, . and appotetm^? . of 
guardian of an infant, orden^^ on pbUtiOn ^idlKbttt 
suit;' property 200/. per ann^" JJct. My€f$eou^;s 
1 Jac. & VV. Ifll. Ph. lU#^ poa Maintenance ; 
Infant Maintenance ; Guard* Appointment op. 

All applications to rectify decree lUusi be made by' 
petition. Grejf v, Dicketiaon, 4 Mad. 464. Pr. De- 
cree, Amkndmt. op. 

Where solicitor became'liable to costs of taxation, 
but without deducting them, brought an action for 
taxed costs ; on petition, action was staid and refer- 
red to master to tax costs of taxation, after deducting 
which, solicitor was ordered to be paid his costs. 
Belhit V. Lingard, 4 Mad. 379. Pu. Costs op Tax- 
ation ; Pn. Staying Phoc. at Law. 

Where a gross sum Is required to be paid out of 
hands of court, it is to be done by petition ; but where 
interest only is sought, a motion is sullicient. Anon. 
4 Mad. 22H. 13ut see Shmbrooke v. lliuchinbrook, 
13 Ves. 394. 

The jurisdiction under the stat. 52 G. 3. c. 101. 
subslituling petition for iiiforniatiou in cases of abuse 
of trusts for Charity, and 40 G. 3. c. 56. as to money 
entailed, discretionary. Kip. Uees, 3 V. & H. 11. 
JunisDicriON ; Statutes, C. op. 

Kelief for charities by petition, instead of inform- 
ation, under the stat. 52 G. 3. c. 101. being limited 
to questions of abuse of trust as between the trustees 
and the objects of the clnrily, not applicable to an 
adverse claim to land, as having formerly belonged to 
the charity. Id, ib. 10. Stats. C. of. 

Charity regulated on petition, instead of informa- 
tion, under 52 Geo. 3. c. 101. Rvp, IWkhampstead 
Free School, 2 V. & 13. 134. Ciiauity ; Statutes, 
C. OF. 

Decree, on default, setting aside a lease of a charity 
estate, with covenant for perpetual renewal, and di- 
rectios; an account of the actual rent ; rehearing per- 
mitted on paying costs, not disturbing proceedings 
before the master to the firaft of a rejMnl of what was 
due, hut the money not to be paid into court Iicforo 
the report made : petition, not motion, the proper ap- 
plication. Att. Gi'w. V. Ilrtwke, 19 Ves, 319. Pit. 
Rp.iikarinc ; I'n. Motion. 

Tenant of a lunatic’s estate restrained, on petition, 
from committing waste, no bill being filed. In mre. 
Creagh, 1 Ball &c B. 103. Lunacy; Injunu. to 
STAV Waste. 

Order for the appoiiilment of a person to act aS 
guardian, (the father licitig living), and- for a refer- 
ence as to maintenance, hut not for a receiver, upon a 
TCtition, without any suit instituted. Kxp. Mountfort, 
15 Ves. 446. But see the note, id. Ph. ArpoiNT- 
MENT OF Guardian. 

Where pibperty of a minor is small, a guardian 
may ba' appointed, and maintenance allowed, on pe- 
tition ; when considerable, or it lie necessary to take 
accounts in the master’s office, or when trustees are 
called. on to allow a maintenance, a hill must be filed. 
Corhet V. Tottenham, 1 Ball 5c 13. 60. Guardian, 
Appointment of. 

MidQtenance allowed in case of children and grand- 
child,' tlipigh the interests were contingent with re- 
ference' tobase of survivorship, though accumulation 
was directed, and no express authority for any appli- 
cation during minority, except for younger children 
surviving the eldest, in the event of his death under 
twenty-one, without issue. The court, however, re- 
fused to make the order, on petition, and directed a 
bill to be filed. Fairman v. Green, 10 Ves. 45. 
Yi^iLL, C. op; Infant Maintenance; Interest, 
contingent. 

A special jurisdiction under an act of parliament, 
must be strictly followed, therefore under an act pre- 
■*'^^ng the necessity of recovery by tenant in^l of 
lobe purchased, each party must petition. Baynes 


V. Jaynes, 9 Ves. 462. Jurisdic. ; Ten. in Tail j 
Sta^, C. of ; Money to be laid out in Land. 

:‘1C> court of Exchequer will interfere at all in case of 
'commissioners of aumt investigating accounts of pub^ 
lie functiona]gr» it will ^ot in a summary way on peti- 
tion and motion, but on bill, only. JExp, Colebrooke, 

7 Price, 87. Pum.ic Accountc. 

Court will not determine in whom is the right to ap- 
point a steward, on.;pctition for delivery of deeds, &c. 
to the appointee of one of the parties. Mott v. Buxton, 

7 Ves. 201. Pr. Delivery up of Deed^; Title. 

An infant trustee ordered to convey an estate in Cal- 
cutta, under the stat. 7 Ann. c. 19. (6 Geo. 4. c. 74.) 
Order upon petition, under the stat. 7 Ann. c.. 19. for 
an infant trustee to convey to the persons, absolute- 
ly entitled, or as they shall appoint, but not to convey 
to a new trustee, upon trusts to be executed without a 
bill. Kxp. Anderson, 5 Ves. 240. Infant Trustee.. 

Specialty creditor of uncle of bankiTipt, from whom 
real estate descended to bankrupt through elder brother, 
seeking to follow real assets in bauds of assignees, 
and an intjuiry as to specialty debts outstanding, and 
the assets, allowed to be by petition, the property be- 
ing small. Krp. Morton, 5 Ves. 449. 

Where the question of interest is not reserved by 
the decree, it cannot be given on petition ; the object 
being only to carry on what is directed by the decree. 
Cr€uze\. Hunter, 2 Ves. J. 157. 4 Bro. C.C. 157. 
Interest. 

Exceptions arc not regularly taken to the master’s 
Tcpoit for costs only, but should be by petition. Pitt 
V. Mackrelh, 3 Bro. C.C. 321. Pn. Exceptions to 
Mahteu’s Heport; Pr. (’osts. 

A decree, though obtained by fraud, cannot be set 
aside by petition. Mussel v, Morgan, id. 74. Fr. 
DreuEK, sb’iTiNo ASIDE ; Fraud. 

Under a private act of parliament, money to bo 
paid to certain patties ; upon petition to the court Ld. 
Ch. refused to make an order to pay the money to per- 
sons deriving title from the original parties, aDd order- 
ed them to file a bill. Kxp. King, 2 Bro. C. C. 158. 
Stat.'!: C. of; Exons. & Admors. 

Petition that a guardian may be assigned to consent 
to a marriage, (unless to carry on a suit to protect an 
interest), must be pursuant to the stat. 26G.'2. c.33. 
Kxp, Pechcr, I Pro. (\ C. 556. 

ifabeascorpiis to bring up infant arrested for neces- 
saries, to have guanliaii assigned him, must be by mo- 
tion, and not jiciilion. Horne w, Lanoy, Dick. 170. 

By prior consent of defendant, on petition, serjeant 
at arms sent, in case he did not answer. Cs, .London^ 
derry v. Cornthwaite, id. 285. 

QuiLre ? if surviving tesumentary guardian declines * 
charge, can it be referred to master to appoint, and 
upon petition only, without bill. Exp. Chumply, id. 
350. 

The court upon exparte applications may allow 
maintenance for an infant when no cause is depend- 
ing. I'he jurisdimion the court exercises as to ideots 
and lunatics is a particular one. Expjt.^ Whi^td, 
2Atk. 315. Infant Receiver. ' 

A writ de ventre iuspicieiida is always allied for by 
petition. Etp. Billett, 1 Cox, 297. Fu. Writ de 
vent, inspic. 

3. Proceedings on generally* 

See also Bankcy. XVI. 3. (6). ; XVII. 

Petitioner not appearing, respondent ia. entitled to 
costs on producing his own aflidavit of having been 
served. Exp. Garth, 2 G. & J* 392. Pb. Costs. 

Where assignee of money in court to credit .of 
cause claiming under an assi^ment from paj^y en- 
titled to it, petitions to have it paid out to him, he 
must show toat party (or if dead his personal repre- 
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tentative) has had notice of petition. Hurd v.-Da- 
vmport, 13 Pri. 735. Pb. Paymbmt out of Coubt : 
I*R. Notice. 

A party who is served with a petition, but wh^ hia 
no interest in the order to be made upon it, is not en- 
titled to the costs of aurcaringt on tlie hearinff of that 

S itition. Gareu v. WK^ingham, 1 Turn. & U. 405. 
ut m note, id. 407. Pu. Costs. 

Petition in the matter of a pc^n found an idiot, 
must be served on the Attorney-|eneral. Kap. Wal- 
ton, 1 Jac# 161. Lunacy ; Att. Gen. 

Affidavit of personal service of petition must be 
filed before it can be read. llxp. North, 4 Mad. 395. 
Pn. Service, Affidavit of«- 

On petition fur transfer of stock standing in the 
name of the accountant-general, subject to the order 
of the court, under a power in an act of parliament, 
the facts alleged being disproved, the petition is not 
dismissed, but an order made for the transfer to the 

n sons ajmearing to be entitled. Exp. Williams, 
ac. & W. 89. 

Copy of petition for third order for time to answer 
ought to be served on plaintiff, or it is invalid. New- 
combe v. Rawlings, 3 Mad. 246. Pii. Time to 
Answer. 

_ Proof under commission refused, party cannot pe- 
tition to prove a laiger sum. E.ip. Erp, id. 132. 
IIankcy. Proof. 

On a petition for the sale of mortga, -d ^ roi isc* 
by an equitable mortgagee, under i writum u .luuvent 
for a mortgage, the petitioner is entitled to emsts. 
Exp» Brightwen, 1 Swan. 3. S. C. Jluck, 148. 
Equitable Morigaoe ; Pr. Costs. 

Service of petition to expunge proof, ordiired on 
creditor’s agent who had produced the aiTidavft of 
debt. Exp. Diinhfp, 3 Mad. 279. Paniwcy. ex- 
punging Proof. 

Order made that service of petition in bankruptcy 
on attorney of person abroad whose debt was sought 
to be expunged, should be deemed good service. Exp. 
Palon, 3 Mad. 116. Pankcy. Petition to ex- 
punge Proof. 

On a reference in a pctltic}!! under stat. 52 G. 3. 
c. 101. the master may receive aiiidavits in evidence. 
Exp. Greenhouse, 1 Swan. 60. Statutes, C. of ; 
Fr. Evidence. 

Petition, under slat. 52 G. 3. c. 101., must have 
the signature of the attorney-general, or of the so- 
licitor-general, in case only of there being no attorney- 
general at the time. Such signature not to be affixed 
without the same deliberation, as in the case of an 
information legularly filed. Exp. Skinner, 2 Mcr. 
453. 

Under the act of parliament giving ju.'sdiction 
upon petition in charity cases, the trustees, not ap- 
pearing, ordered to shew cause why the order prayed 
should not be made. Exp. Seugears, 1 V. & ll. 496. 
Stat. C. of. 

Ordered that no petition to stay certificate should 
be withdrawn without leave of court. Exp. Gibson, 
6 Ves; 5,* cited. Bankcy. Petition to stay Cer- 
tificatBi with drawing. 

Petitibii to supersede commission of lunacy should 
be in the quondam lunatic’s name. Exp. Stanley, 
2 Ves. 25. 

Plaintiff, see Pn. Party, &c., 1. 

LXIX. Plea. 

. also Pr* Costs, 10. (p). 

1. General orders relating to. 

2. When proper, fiiing, and leave to plead when ne* 
cessary. 


attestation ’ahd*Mg^uxa of ^ 

4. npd ^ 

6. 

Allowance and%)erfuling when, and effect of. 

7. Amendment^. * 

8. Of former ^i, irtference':onm 

f*9. iVhere ordered fu stand for answer, pructieU on. 
See Pl. Plea, 19; ' 

1. General orders. 

Pleas tending to discharge suit, bow to be heard; 
Beanie's Ord. 26. 

Definition of plea. Ids 26. 

Instances of. Id. 26. 

What pleas may be put in without oath. Id. 26. 
What not witiumt oath. Id. 27. 

Plea of outlawry not allowed, unless record pleaded 
sub pede sigilli. Id. 27. 

Pica of excommunication not allowed, unless under 
seal of the ordinary. Id. 27. 

Pleas grounded on body, &c., of matter, to be heard 
in open court. Id. 77. 173. 

Picas not to be entered in pajicr, unless order car- 
nci\ to register two days lieforc tlie hearing. Id. 121. 

'I'o the jurisdiction, &c., under coiinscrs hand to -be 
received, tiiough not delivered in person. Id. 172. 

Or hy commission. Id. 173. 

But if plea returned on commission be overruled, 
defendant to pay costs. Id. 173. 

But if allowed, defendant not to have costs. Id. 
173. 

To be entered by defendant within eight days after 
filing. Id. 174. 

Or to be disallowed, defendant paying costs, &c. 
Id. 174. 

Pie I of outlawry not to be allowed, if in suit for 
duty the bill seeks relief concerning ; otherwise, a 
good plea whilst outlawry subsists. Id. 175. 

But when reversed, defendant to answer. Id. 176. 
Plaintiff may set such plea down. Id. 176. 

But if lie dues nut enter it within eight days after it 
is filed, defendant to pay costs. Id. 176. 

The dependency of former suit a good plea. Id. 
176. 

Not necessary for defendant to set it down. Id. 
176. 

Unless plaintiff procures reference of such bill, to 
stand dismissed, with costs. Id. 177. 

* So a depending suit at law, or in an iuferior Court, 
may be pleaded. Id. 1 77. • 

No plea to be admitted, jiarty being in contempt, 
.vithout motion and affidavit. Id. 178. 

Costs on allowing, or overruling, or re-arguing a 
plea, 5/. Id. 320. 456. 

But parties liable to such furtlicr costs as court 
shall order, /d. 457. ‘f 

All pleas to be signed by those swearing to them, 
in the presence of the master or the commissioners* 
W. 452. 

2* When proper, filing, and leave to plead when 
necessary. : t ' 

See also Pl. Plea, 18. 

Plea may be filed aft^r return of simple attachment. 
Hamilton v. Hibbert, 2 S. A S. 225. Pr. Attacu- 

MENT. ^ 

After demurrer overruled, defendant cannot plead 
without leave of court. Rowley v. EeeUs, 1 S. & S. 
511. Pr. Demurrer. 

After the return of the writ of attachment with pro- 
clamations, defendant cannot put in plea and answer. 
Saunders v. Mwrney, 1 S. & 8. 225. Pn* Atiacm- 
MK^wiTH Proclamations; Pr. Answer. 
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Plea and sufsWer pannot be filed until 
tually taken off file, after order for that pUnbosiucVC^ 
V, Boode, 1 S, iSc S. 21. Pr. Aiaawisk J 
Pleadings ; Pn. Dkmujrreb ; pR.jOliDii|li to 
Demuiihkii orv Fn-E» ' •* 

Party in contempt obtaining order' for. commission 
to take *'pleii. answer, or demurrer/’ 'may put in pleal 
Barber v. Crairshaw, 6 Mad. 284. Pn. Commission; 
Pn. CoNiKairr. 

^Vhe^e demurrer has been i^errulecl, and the time 
allowed by court for defendant to plead has expired 
meanwhile, court will give leave to plead, and allow 
further time to plead. Duncan v. Manchester Water- 
u'orhs CamjK, 8 Price, C98.' DEMCuitEu. 

Plea taken by commission need not be signed by 
counsel. Simes v. Smith, 4 Mad. 3(iG. Pit. SiONA* 
TURK OF Counsel; Pu. Plea, Sionatuiie of. 

Plea of payment to bill of discovery overruled as 
issue triable at law. Hindman v. Taithr, Diek. 651. 

I’utting in a plea is a sufHcicnt coinpliaiice with 
orders for time to answer. Itaherls v. Jlarllejf, 1 Jiro. 
C. C. 56. S. C. 2 Dick. 554. L’n. Time to An- 
swer. 

Defendant must put in plea before he applies ft>r 
prohibition. Walker v. Tandcrheide, Dick. 336.* 

Plea put in after time to answer obtained, dis- 
charged. Newton V. Dent, Dick. 234. 

On time given to answer, the defondant may put in 
a plea, for that is as an answer and on oath, but he 
cannot put in demurrer. Anon, 2 P. W. 464. and 
see notes there. Pn. Time to Answer. 

Defendant cannot plead after proclamations re- 
turned, nor can plea be taken upon a general com- 
mission to take the answer only. IJtntd v. (Uinler, 
1 Vern. 275. See 1 Sim. & S. 226. Pu. Procla- 
mation ; P«. Comm, to take Answer. 

Wrong party sued; advantage must be taken by 
plea, not by motion, llarrhon v. Haute, Cary, 61. 


3. Jurat, attestatum and signature of. 

A plea may lx: ])ut in without oath, in a case where 
the matter of the pica appem s on record ; but if it be 
any thing that docs not appear on record, the plea 
must be in on oath. Deame's Ord. 26. 

Pleas in disability of the person, or to the jurisdic- 
tion of the court under the hand of counsel, shall lie 
received and filed, altiiuiigh defendant does nut deli- 
ver the same in person, or by commission, neamc 
Pleas,' 315, apprehends this has been considered to 
imply, that it w'as not necessary to swear the partic.s 
to such particular pleas ; and he refers to (3urs. Cane. 
181. Wy.Pr. Keg.324. Mitf. PI. 239. ^ewl. liar. 
230. Newl.Pr. 42. 

All pleas and answers, as well those taken by com- 
mission .as those sworn before a master, to be signed 
by the parties swearing the same in the ])resence of 
the master, .or of tlic commi-ssioners before whom the 
same shall be taken respectively. Dcuiiic's Ord. 452. 
2 Atk. 289. 

Plea taken by commission need not be signed by 
counsel. Simeh Smith, 4 Mad. 366. Pu. Signa- 
ture ov Counsel ; Pr. Commission to take Plea. 

Plea of irhatter of record, with averments of mat- 
ters tn pais, must be filed upon oath ; therefore, plea 
of the slat. 32 Hen. 8. c. 9. against selling pretended 
titles, with the necessary averments of want of posses- 
sion, &c., not being on oatli, ordered to be taken off 
the file, though set down by the plaintifi' for argu- 
ment ; this irregularity not admitting waiver. Wall 
V- Stubbs, 2 V. & B* 354. Buying OF Titles ; 
Stat. C. of. 

Plea of mere matter of record not filed on oath, 
being proved by production of the record. Id. 357. 
Oath. 


Plea, without oath, of plaintiff's conviction for fe- 
Ipm^ to a bill by the rcaiduaiy legatee for an account 
of.^e personal estate for a testatrix, who died after 
the^OoQviction but before sentence of transportation 
completed, allowed : the conviction proved by the re- 
cord alone, and not neccssarv to state even the iden- 
tity upon oath. v. Uavis, Id Ves. 81. Pl. 

Plea. 

A plea of the j^intiff *s bankruptcy must be put 
in upon oath. J^pk v. Luckey, 2 Cok, 44. Pl. 
Plea of B.ankcy. 

Plea of outlawry, with the common averment of the 
identity of liic |)crson, need not be upon oatli. Tock 
v. Toik, 2 Vern. 198. See Mitf. Pl. 243. 

Plea of privilege ought to be upon oath. . Gibson v. 
Wbiiacre, id. 83. 

Plea of outlawry to be on oath. Parreit v. Bawden, 
id. 37. 

Plea of a former suit depending for tlio same mat- 
ter, is put in witliout oath. Uidin v. Hudson, 1 Vern. 
332. 

An answer and plea taken by commission was re- 
turned, this answer was taken upon oath," &c. so 
the plea was not on oath, and therefore rejected ; but 
without costs ; because the court apprehended it to be 
the fault of the commissioners who took it. Jefferstni 
V. Dau'sott, 2 Ch. Ca. 208. 

i^lca of outlawry, or plea of privilege 1^ a scholar 
resident at an university, need not be u[>on oath. Pratt 
V. Taylor, 1 C. C. 237. Anon. id. 258. 

J^lea put in by husband, in tite names of himself 
and his wife, who refuses to swear to it : ordered to 
be accepted as tlie plea of the husband only. ’ Painv» 
, 1 C. (^. 296, lIusB. & Wife. 

Defendant put in n foreign plea, without swearing 
it : ordered, that lie l>e sworn to it, or else a nil dhit 
to be returned, i'ouoers v. Snvil, Cho. Ca. Ch. 164. 
Yelvertony. Burton, Toth. 148. 


4. Setting down, ami argument of. 

Demurrers and pleas which tend to discharge the 
the suit sliall be heard first upon every day of orders. 
Beatne's Urd. 2(). 

No plea or demurrer to be entered in the paper at 
the instance of any person, or warrant for setting down 
the same on any certain day, unless the suitor shall 
bring such order or warrant to the registrar to be en- 
tered at least two days before the day appointed for 
hearing such demurrer or plea ; and no audition or al- 
teration to be made in paper after it shall have been 
made and set up in the registrar's office. Id. 121. 

Such pleas as arc grounded on the substance and 
body of the matter, or exteud to the jurisdiction of the 
court, shall be determined in open court ; and for that 
purpose defendant must enter the same within eight 
days after tlic filing, or in default it shall be disallowed 
of course as put in for delay, and shall not afterwards 
he admitted to be set iluwn and debated, unless by or- 
der of court. Id. 174. If defendant does tdOt enter 
his plea williin the eight days, he must bo presumed to 
have abaiidoucd it. Jordan w, Sawkins, 3Br(l.C.C. 
372. Costs, on allowing or overruling a plea, to be 
lit. Beanie's Ord. 320. And if tliis be inadequate, 
such further costs as the court shall think ifit. Id, 
456. 

Where defendant puts in a plea, he must set.it down 
by the Wednesday se'nnight following, or it is to stand 
ovcriuled. If so overruled , or if overruled' at.the hear- 
ing, defendant is forthwith to pay 40«. costs ; if it be 
ordered to stand good, plaintiff to pay 3p5» costs. If 
defendant will put in an answer two days before the 
day appointed for the hearing of the plea, or give no- 
tice thereof to plaintiff’s attorney, he is to pay plain- 
tiff 20s. costs. Old. £sch. ( 10.) Kirkby’s Ord. 6. 
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Whenever a plea is filed so late in or after the ilerm . 
that it cannot be argued by the sittings after that.Ute, ; 
or if filed before the seal day after term, it ' 

put down to be argued in the first Wednesday er&e I 
succeeding term. Id. 38. 

If plaintiff shall, two days before a plea is appointed 
to be heard, give notice to defendant that he will re- 
ply thereto, plaintiff shall then reply thereto within a 
week without costs, or in default^fendant to be dis- 
missed with 30s. costs. If two ^s before the hear- 
ing plaintiff will give notice that he admits the plea, 
he may do so on payment of 20s. costs. Id. 

.All pleas, &c. to be set down to be argued on every 
Wednesday in tlie tenn, and whenever a term begins 
on a Wednesday, all pleas filed on or previous to the 
last day of the preceding sitting of the court to lie ar- 
gued on such Wednesday ; and all pleas filed on a 
Wednesday in term, to be set down for that day 
se’night, if witliin the term. Old. Kxch. lOth May, 
1777. I Fowl. 39. 

When a pica is filed to a bill, the defendant should 
not only set down the plea, but give a rule for arguing 
it. Parker v. Alcock, 1 V. & J. 195. 

A plea had been set down, but at the hearing plain- 
tiff declined arguing it, stating his intention to amend. 
By desiring to amend, plaintiff admits the validity of 
the plea ; it must therefore be allowed with usual co^ts. 
lapes v. De Tastet, 3 Mad. 183. 

When a pica is directed to sta id fo' an .iiisvkcr, 
with leave to except, plaintiff is . titled t.. • osts. 
Howling V. Butler, 2 Mad. 245. 

Plea set down by defendant, if he does not appear 
when plea called on, and affidavit of plaintiff having 
been served with order to set down, plea will be over- 
ruled ; and if no such affidavit made, will be struck 
out of paper, and will not be restored but on affidavit 
accounting for delay. Mazarredo v. Maillund, id. 38. 
Pn. Hrauing, Dkkault, Ai*i»eauanc£. 

A plea of outlawry ought to be set down for argu- 
ment by the defendant. Chapman v. Lansdown, 2 Ansi. 
654. Plea of Oijtlawuy. 

After a plea was set down, plaintiff obtained an or- 
der of course to amend the bill, which he served on 
defendant. When the plea came on to be argued he 
did not ap{)ear, whereupon it was allowed with costs. 
The lid. Cli. said, he much doubted whether an order 
to amend docs, without more, strike the pica off the 
reconl. Jetinings v. Pearce, I Vcs. J. 447. 

A plea of another suit depending for the same mat- 
ter is referred to the master of course without being 
set down. Ano/i, id. 484. 

If plaintiff should not obtain a referenn wiffiin a 
month, defendant may move to dismiss the bin , not- 
withstanding he should have erroneously set tue plea 
down. Baker v. Bird, 2 Ves. .1. 672. 

Plea must be set down within eight days. Jordan 
V. Sawkins, 3 Bro. C. C. 372. 

Plaintiff having referred a pica for impertinence, 
afterwards set the plea down for argument. This is 
a waiver of the reference for impertinence, notwith- 
standing the defendant had attended the master upon 
it. Olmivs, 1 Cox, 412. Waiver j 1m- 

TERTINENCE. 

Bill for relief and discovery, answer to relief ; plea 
to discoveiy ; argument of plea not necessary before 
exceptions taken to answer. Pigot v. Suce, Dick. 
496. S. P. Sidnep v. Perrp, id. 602. 

. If up^n plea of former decree or another suit de- 
pendingr the master reports the fact true, plaintiff 
may except to the master's report, and bring on the 
matter before the court. Darrand v. Hutchinson, 
MUf. PI. 247. 

Bill amended after plea set down, on payment of 
20f. costs, and 51. for tW pica. Vernon v. Cue, Dick, 
368. 

When a plea is put in, the bill cannot be dismissed 


Anon. 

a can be no motion for an 

I mj&ctibn nil t^ blea^^s argued. Humphreys v. i/um- 
rphreys, 3 P. Wi iNiuNCTiON. 

A' defendant ih a plea of ya purchase for a yal^ble 
^consideration omits to d4ny nopce; if the plaintiff r^ 
plies to it, all the defendant bus to do, is to prove his 
purchase, and it is not material if the plaintiff proves 
notice, for it was the plaintiff’s own fault, that he did 
not set down the plen to be argued, in vtrhich case, it 
would have been overruled. Harris v. Jngted^w, 
3P. W. 94. Vend. & Piiiicir. ; Notice. 

Defendant pleaded pendency of a former suit, and 
answered to other part. Plaintiff replied generally to 
the answer, without taking taking notice of the plea. 
Witnesses were examined on both sides, and thecauso 
was iicard, and a trial directed, which went against 
defendant, who then petitioned for a rehearing, and 
insisted that plaintiff ought to have sot down the plea. 
But the court held that defendant, by his proceedings, 
had waived the plea. Tmeas v. Holder, 1 Kn. Ab. 
41. 

Where a defendant pleads to part, .and answers to 
the fesidue of the bill, the plaintiff cannot except to 
the answer till the plea is argued, or an order obtained 
that it sh:i!l stand for an answer, with liberty to 
except. Darnell v. Beyney, 1 Vern. 344. Pn. Ex- 
CEi'TioN TO Answer. 

Wherever thei'C is a plea put in to a bill, tliou^ 
there is an answer likewise, the bill cannot be dis- 
missed for want of jirosccution till the plea is aigued. 
Anon. Barn. 280. Pu. Dismissal of Jliia. for want 
OF PiiosKinnioN, 

if the defendant pleads in bar, the plaintiff is not 
obliged to elect till the plea is argued, for the plea de- 
nies the right to sue iu eijuity. Anon, Mos. 304. 
Vaughan v. Welsh, id. 210. Pu. Elfa^vion. 

5. Witlulrawing and waiver. 

Pica to bill of review of length of time since cn- 
ndineiit of dt^crec, under which part of the estate had 
been sold to hand jUle purchasers, who had possession 
for twenty-seven years ; on argument of plea, and on 
appeal, leave was given to withdraw plea, with liberty 
to plead and demur, answer or demur alone, without 
introduction of new matter. Gorman v, McCulloch, 

5 Bro. P. C. 597. Bill of Review; Pl, Plea; 

LkNC'III of 'I'llUK. 

In what manner and case defendaut may waive hie 
pica. Lucas v. lloUler, 1 £q. Ab. 41. 

6. Allowance and orerrnling, when, and ^ect of» 

After plea allowed to part of bill, plaintiff ^cannot 
amend his bill without special order to he obtained on 
notice of motion, stating proposed amendments. .Tay- 
lor V, Shaw, 2 S. A S. 12. Pu. Bill;, Amewd- 

MKNT. 

After plea of settled account allowed to ei bill, 

motion to amend bill by stating facts whicn tended to 
shew that ihere was no setileil account, or^Uiat plain- 
tiff ought to be allowed to surcharge and ialit^, was 
refused with costs. Id, ib, Ph. Bill ; Amend- 
ment. • 

Defendant who has pleaded to bill cannot demur to 
it ore ienus on his plea being overruled, because there 
is no demurrer on the record. HiKtk ▼. Dorman, 1 S. 

6 S. 227. Pu. Ple\i)1no, &c.'OR£ temvs ; Pr. 

Demurrer. •“ 

After a plea overruled, an order for time to answer 
obtained. as of course, is irregular. Ferrand v. Pel- 
ham, ..1 Turn. & R. 404. Pu. Time to answer. 
Pl^tiff wishing to amend bill after plea is set down# 
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admits plea, add on paymant of usual coijb^:iof 
l^aintin is liberty to amead. v%P§ ’iTa^, 

3 Mad. 'Pit* Amendinc? B|Ui.: 

On plea found false, plaint^ td^ynb'Ued^td ds!3b«, 
and if discovery isnecessai^t -ta exdUune defendadf on 
. intemgatories. Wtwd v. Sitidtlandf^'^ V« & B« 15&« 
Piu Examon. of Deft. ON'lNTEnnoQAToniEs. 

The plea was overruled on a ground of form. The 
defendant pleaded the. same^iatter again more for- 
mally. This is irregular. Sefmle. Freeland v, John- 
eon, 2 Anst. 407. 

After plea set down, order obtained of course by 
plaintiff to amend the bill, and served on defendant, 
plaintiff not appearing when the cause came on to be 
aigued, it was allowed of coarse with costs. Jennings 
V. Pearce, 1 Ves. J. 447. Laches. 

Amended bill is out of court by allowance of plea 
posterior to the date of the bill ; otlierwise, if prior. 
4d. 448. Pr. AMKNDRn Bill. 

A defendant to a bill of revivor cannot plead to 
tliat suit a plea which had been pleaded by the origi- 
nal defendant and overruled. Samuda v. Furtado, 
3 Bro. C. C. 70. Pn. Plea ; Pii. Abatement and 
Hevivor. 

Amending bill after plea, is not allowing of plea. 
Vere v. Glynn, Dick. 441 . 

Wlien plea is allowed, injunction is dissolved abso- 
lutely. Philips v. JMiighorn, id. 148. 

A demurrer may be put in after a plea is overruled. 
£. Cotnp. V. Campbell, 1 Ves. 246. Pii. De- 
mchuer. 

Where plaintiff replies to plea, he admits it to be 
a good bar, if the facts alleged therein arc true ; and, 
therefore, he cannot afterwards complain of the order 
made for allowing the plea, but must proceed to ex- 
amine witness to falsify it. .Dnnsany v. Shaw, 5 Bro. 
P. C. 267. Fit. llr.l'LlCATTON. 


If plaintiff replies to defendant’s plea, he thereby 
admits the pica to be good, if it be true, and the 
validity of the pica can never after be considered, but 
only the truth of it, as he proves it, or the plaintiff 
disproves it* Parker v. Blythmore, Free. Chan. 58. 
Id. 

Though a plea in bar be allowed, yet the plaintiff 
may remy and put the defendant to the proof of it. 
Anon. Gilb. I;)q. lU*p. 184. Id. 

If a plea or demurrer be overruled, the defendant 
must answer the whole bill, and the ordinary process 
of contempt issues to compel an answer as in oUic^ 
caies ; but if an answer was filed with the pica or 
demurrer, the defendant, u[K>n his pica or demurrer 
being ovttrroled, need not put in another answer till 
the plaintiff has taken exceptions. Cotes v. Tamer, 
Bunn. 128. Pu. Exceptions to Answer ; Pit. 

Answer; Pr. De&iurkeu, overruling. 

« 

7. Amendment of. 


Where Co^ an information for discoveiy against an 
army ageht nnder the stat. 46 G. 3. c. 58. s. 25., 
which empOY^rs the secretaiy at war, Ac. to call for 
the accounts of army agents which have not l)cen 
finallv settled, the defendant pleaded a stated account 
by clearing warrants, which plea was overruled by 
the court, and afterwards the documents upon which 
the clearing warrants wero' founded were produced, 
and the defendant deposed, that by the course of the 
war office, the clearing warrants amounted to a stated 
account, the court remsed to permit tlie defendant to 
amend his plea by embodying the accounts, being of 
iqpinion, that they would not amount to a plea of a 
stated account. Att. Gets. v. Brooksban^, SkY. A 
J. 37. 

Amendment of plea allowed where erro;; u^s,poca- 
sioned by c|erk of outlawries, and did not,iiiib|^fsub - 1 


stance. Waters v, Mayhew, 1 S. A S. 220. Pn. 
P roc EB OF Court ; Mistake. 

‘ ** supported by answer, no amendment 

ffen^will be permitted. Tompson v. Wild, 5 Mad. 


Where defendant had described their farms so 
many acres, and an objection was taken at hearing to 
want of sufficient description of local, situation, the 
court permitted tl^ause to proceed, sii^sting. that 
if the objection w^k' insisted on, leave would be given 
to defendant to file interrogn lories for the purpose of 
enlarging the description. Wright v. Southioood, 
6 Price, 607. Tithes. 


Defendant was permitted to go into evidence of his 
right to tithes, where his title appeared likely to be 
clearly established, although he had inaccurately 
stated the subject matter of his defence in his answer. 
Wilmot v. llillahy, 5 Price, 355. Id. 

W hero defendant states in his answer, that modus 
has been imniemorially paid to vicar in lieu of tithes, 
and vicarage is shewn to have been endowed within 
time of legal memoiy, court will allow modus to be 
re-stated so as to take issue to try modus. Prevost v. 
Benett, 1 Price, 236. Id. 

Leave to amend plea not of course ; amendment 
must be stated. Wood v. Stricldand, 2 V. A B. 150. 

Plea good in substance but bad in form, allowed to 
be amended. Merrewellier, v. Alellish, 13 Ves. 435. 

Not usual to refuse leave to amend a plea ; but de- 
fendant must be tied down to a very short time ; and 
where it seemed incapable of amendment hie had leave 
to withdraw and plead de novo in a fortnight. Nob- 
hissen v. Uastings, 2 Ves. J. 85. S. C. 4 Bro. C. C. 
252. 

Bill to set aside agreement and release on ground 
of fraud, Ac. ; pica of the agreement and release to 
the whole: no answer put in, nor any denial of 
fraud ; leave to amend rofused, and pica overruled. 
Freeland V. Johnson, 1 Anst. 276. 

Tn Pope V. Bish, 1 Anst. 59., the bill chaiged an 
award to have been corruptly obtained; defendant 
put in a pica setting up tlic award, and denying the 
specific charges of fraud. The court overruled the 
plc-j, as not bringing ihc cause to a single ^Miint, but 
gave leave to amend it by striking out the special 
averments. 

The plea having been once amended, the cotfrt re- 
fused to allow any further amendment or liberty to 
plead anew. Ndbol} of A root v. E. I. Comp. 3 Bro. 
C. C. 292. Vide S. C. I Ves. J. 371. 

Though there have been cases in which the court 
has permitted pleas to be amended, where there has 
been an evident slip or mistake, and the material 
ground of defence seemed to be sufficient, yet the 
court always expects to be told precisely what the 
amendment is to be, and how the slip happened, 
before they alloiv the amendment to take place. Neio- 
man v. Wallis, 2 Bro. C.C. 147. 


8. Of former suit, reference on/ 

Plea of another suit for the same mattei' referred to 
master. Wild v. Hobson, 2 V. A B. 110. Pr. Re- 
ference TO Master. 

Plea of a former suit depending for thd saihe caus4 
set down by the defendant, was struck oat'p but the 
plaintiff not having procured., a reference- to the' 
master within a month, the bill was upon motion, 
dismissed under the standing order. Bakgr v. Bird, 
2 Ves. J. 672. Pr. Dismissal or Bill; Gen. 
Order. r : 

Plea of another suit, dmnding for Uie same cause, 
refereed to the master of course without being set 
down. Daniel v. Mitchell, Ves. J. 484. 8.C. 
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3 Bro.C. C. 644. Pn. Settino dowk Cause 

ne ARUDED. . 

Where, on pica of former decree, plaintiff 
down cause, he waives his right » reference to 
as to such decree* Morgan v. Morgan, 1 Atk. 63. 
Waiver; IIbference to Master. 

9. IfTiera ordered to stand for practice on. 

See Pl. Plea, 19. 

When plea is ordered to stand for answer with 
liberty to except ; plaintiff is entitled to costs. Jioio- 
litig V. Butler, 2 Wad. 246. Pn. Costs. 

The defendant pleaded to the whole bill, and on 
arguing the plea, it was onlered to stand for an an- 
... 7 .- <>a»;nry nno wav OF the otlief. wlicthcr 


a return of 
B^prison upon 
) corpus" -fiji^at next be ob- 
j^ lSim;389. Pr.Peo- 

CESS' ^ ’■* 

Wh«e p«y Win wden of Fleet va^ 

process frOm Sthe C. V. sM 1» detained at^- 
ment from chancery, he must be brought up by ba^as 
corpus to bar of this c<wt and turned- over to waracn 
of Fleet licfore scquestifinon can issue. Const v. Barr, 
2 S. & S. 452. Ph. Sequestratiow. 

Where an attachment issues a^inst a defendant in 
custody in the K. li. prison, it is to be lodged with 
the marshal, and an habeas corpus may then be 
moved for before return of tlie attachment. Trotter V. 
Trotter, 1 dac. 533. Ph. A itaciiment. 

An order that defendant shall be released from Fleet 
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ent answer; an insufficient answer being as none. Process to obtain decree pw coh/ipaw not applied tp 
Sellon V. Lewen, 3 P. W. 239. prisoner in Newgate under criminal sentence, who, if 

If a plea is to stand for an answer without liberty brought up by habeas corpus, must bo remanded im- 
to except, the plaintiff may except to the rest of the niediately, and cannot as lu a civil cause be turned 
•onfiwor Cnhoi V, Wileiiclts. Mos. T6. Pii. KxcEP- oyijr {q Flcot cifm ctf ff5», subjcct to furtlicr proccss W 

alias habeas corpus. Moss v. Hrown, I V. A B. 30o. 


'answer. Coke v. Wilctycks, Mos. 73 
T10N8 TO Answer. 

]f a plea is ordered to stand for an answer the de- 
fendant cannot move to dissolve the injunction abso- 
lutely, but only nisi. i).d>orn v. Coupe.t , id. P d. 
Pn. Motion to dissolve Injoncti*' 


LXX. Priority of Suit. 

See also Pu. Cross Bill. 

Plaintiff, in original bill, loses his priority of suit, 
and bis. right to have an answer to the original bill 
■ r 1. _ ... — imnn fA ancivnr r.rnss bill. bV I 


Ptt. Proc’^is' ; * Pn. Decree 1*110 confesso. 

Older, that defendant, a prisoner in Newgate under 
sentence for forgery, being brought up for want of an- 
swer, should be turned over to the Fleet ; and tlieii 
carried back to Newgate with his cause. S. C. id. 
78. Pn. CONTEMl*T. 

Defendant, in Newgate, under a criminal sentence, 
having been brought up by habeas corpus for not put- 
ting in his answer, and remanded to Newgate, as to 
the farther proceeding ; quare ? hhyd v. Passinglitm, 
15 Ves. 179. Pk. Uaueas Courus; Pn. An* 

and bis. right to have an answer to the original diu w aa o^der of the secretary of state con- 

before he IS called upon to answer ^ to be removed out of the kingdom under the 

amending original bill ; though sucli alien act, ordered on motion after appearance and be- 

after the order for lime to answer Uie cross bill, uniu answer, to give security for the costs accowling to 

after answer to original bill. Johnson \.rreer, £K.ox, practice where the plaintiff is resident abroad. 

371. 0 Ves. 281. Pn. SEceniiv roii 

Bill abated by marriage of plaintiff, and not revived Ai.ikn. 

till after cross bill filed, loses priority, oniarl v. return to an attachment for not appearing, 

}? layer, Dick. 250. , ^ i * :f -ftar that defendant was iraprisoneil for felony, the plaintiff 

Original bill must be «‘swer®d fiiEt ; but if after 

cross bill filed, plaintiff materially amends, he loses ^ Kirkpartrick , 3 Ves. 471. Pb. Aitack- 

his priority. Lo/tg v. JSurlun, id. 82. Habeas Corpus. 

it, and his wife, hied an original bill, to which the Sequestration only goes where defendant is m cua- 

defendant, D, put in his plea, and it was allowed ; D warden of Fleet, not of sheriff. Markham v. 

filed a cioss bill against 11 and his wife, to whicli 2 Anst.679. Pn. Sequestration. 

they put in their answer, and exceptions were ..asen , iniunctioii obtained, the court will not dis- 

then B and his wife' filed their amended bill against J if takwi on legal pio- 

D. who appeared and prayed SIX weeks IFiBis v. Daniel, 1 Anst. 36. IwuNOripNi 

his answer to the amended bill, after R and lu* wife jq contempt and in custody, must be 

shall have answered the cross bill ; the plaintiff i*' , . FIapI before seaucstration itan a. 

the cross bill, having procured a report that the an- turned over “ 

twee of R to itwas iosufficiOTt. 1^' ’jJ ^Tifen^^/a^risooCT intho K. 

"“‘"'“J' ® ^ ‘ crimiil prosocutiSn. brought up by 
inorieiaal bill. 

mU aatopd it in materiiil part., and tl^ bl to com- jjjf ^ [he K. b’. with his mum,' ,;«iid 

pel an answer to the amendmente, at the ® immediatelv a sequestration was moved for and granted. 

Amenomnt ; Pn* Cross Bill. i* 


LXXI. Prisoner. 




&s also Pr. Attachment, 5. — Pn. Habeas Corpus, 

As to persons in cus^y refusing to W sjjrved wiife I M 
a copy or the decree, ff G. 2. c. 25. s. 3. I conns 


LXXII. Privilege from.Arbbst. 

— 1-1'^ 1; 

Seaalso Baneruptcy VTl. 2 (o). — Writ. 7. 


I from arrest extends, to attendants on the 
, Beame’s CnL 38. • 
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To BoitonaiS iMlneim 

DSftcharge'only an arrest on fiifi'proO|^;,, 

Peraoti arrested!' on return fronts |itteiidflB|^^iiol^^ 
liefora-inaster at master’s officii, jto jinMce ais- 

. chwesd* Franklyn v. Od^hifun, 1 flftul. d8u> ^ 

Pnvilege of a witness fron arrest«'^as Or person going 
|o make an affidavit before a master. List's Case, 

2 V. & H. 3Y4. Attindanw on Master. 

The application to diachai^ must be to the court, 
of which the proceeding is a contempt. Id. ib. Pn. 
Discmaboe. 

Witness, attending arbitrators upon an arbitration 
under an order of court, protected from arrest. Exju 
Temple, 2V.&J). 395. Arbitration; Witness. 

Protection from arrest during attendance through 
an interval of adjournment to another period of the 
same day. at the same place." Id. ib. 

. A person attending commissioners of bankruptcy, 
without a summons, swearing, that he was a material 
witness, and not contradicted, protected from arrest, 
while remaining, thougli having left the room by 
order for the purpose of separate examination ; and 
while r^urning ; whether while going, Qu. ? Order 
te be discharge immediately, by the party in th6 first 
instance ; if disoixsyed, to be extended to the officer, 
with costs. Application at the bar without a petition, 
the proper form in such a case ; and time to answer 
the. affidavit infused. Ljp. Hpne, 1 V. & 13. 316. 
9. C« 1 Hose, 451. Baxkcy. ; Witness. 

Protection from arrest of persons attending commis* 
sioners of bankruptcy, for the purpose of aiding them 
in the administration of justice eunthi, morando el re- 
deutido, not by having a summons, but upon principle 
applying to a witness or party. Id. 3 1 9. 

A soheitor arrested on his way from his residence to 
Ifincoln*s-inn Hall, witliout deviation, for the puqiosc 
of attending a bankrupt petition as solicitor, discharged 
on peiuonal examination by the Ld. Ch., the oath ad- 
mioistored by the register, but to lie entitled in the 
bankruptcy. Castle's Case, 16 Ves. 412. 

A solicitor arivjsted upon his return, direct from at- 
tending his client's business in Lincoln’s-inn Hall to 
his own house without delay or deviation, discharged, 
upon examination rivd race of him and the officer, 
taken, and the oatli administered, personally by the 
IaI. Ch., sitting in the bankruptcy ; the register tiiere- 
foie not being present . < iascoy tie's Case, 1 4 Ves. 1 83. 

.Solicitor arrested io his return from attending tl«3 
master, dischargetl in the original action and subse- 
quent detainers, the proper course is an onler upon all 
toe plai^fis to dischar^ him. Exp. Sediiich, 8 Ves. 
698. Contemi't of Court; Pr, Ai tendance 
BEFORE Master. 

Flaintifr in action and detainers on arresting dc- 
fepdant retutoing from examination before ninster, or- 
deied to ffiseharge him. As to deviations from straight 
road. Sidg^r v. Birch, 9 Ves. 69. Pit. Examina- 
tion befoAb Master. 

Plainti£P, tn his return from attemling a motion 
a^nst hhn in this cause was arrested, and a de- 
tainer lod^^against him in another action : he was 
discharmd from both; the court examining the paities 
WTSonally, nut by affidavit. Bromley v. llalland, 
a Ves. 2. Contempt of Court. 

A party attending an arbitrator under an order of 
the court, is privileged front nrrrest. Moore v. Booth, 

3 Ves. 350. AhAitrator. 

Where order nisi for sequ^tradon is obtained 
against a privileged person, he is', not in contempt, 
.unless he neglects to obey the order nisi. Smallbrook 
V. Ld. Donegal, JS Ansli. 647. Contempt; Seques- 

VBATIOM. • ir ■ 

Such order nisi may be served on clerk ^\^rt of 
defendant. Id. ib. Pr, Skbyicx of 

WON. 


^ ^N^re a party is taken affer he has obtained an in- 
unction, but before notice given of it, the detaining 
ll^^aQer notice, is. no contempt. Willis v. Daniel, 
^]L AnAir 36. ' pR.^ I njunction; Pr. Contempt. 

' . Where plaintiff is under protection of foreign ambas- 
Mdor,',he must give secuiite to costs. Adderly v. 
Smith, Dick. j^55. 

Arresting servant of foreign minister; not lodging in 
his house, was h||tech of privilege within 7th Anne. 
In mre. Count Ifaslang, Dick. 274. " 

Defendant coming for the purpose of putting in his 
answer, was arrested at the plaintiff’s suit, and de- 
tainers lodged against him. lie was discharged, being 
a breach of the privilege of the court. Alisbury v. 
TnnightoH, 1 C. it. 92. 

Order upon the sheriff to discharge a defendant, 
arrested while attending his suit in chancery, and an 
order upon the party to discontitiuc an action against 
the sheriffs for the escape. Meynel y. Cooper, 1 C. R. 


LXXIII. Process. 

Sec also Letter Missive. — Pr. Awaciiment. — Pn. 

CoAiMii'MENT. — Pn. Contempt. — Pr. Costs, 10. 

(«a) — Pn. Hab. Core. — Pn. Writ. 

Where serjeant at arms is resisted,' sequestration 
may go. Beame’s Ord. 16. 

After an order for the serjeant, the registrar is to 
draw it up and deliver it to him oiily, he paying for it. 
Id. 246, 264, 303. 

Mo such order to be discharged, nor contempt there- 
upon, without scijeant’s fees hrst paid him, and his 
certificate thereof. Id. 

No private agreement between the parties shall 
avail without such satisfaction and certificate. Id. 

On motion for a serjeant, counsel to deliver to the 
registrar the commission of rebellion, and tell who is 
clerk in court. Id. 304. 

sequestration against estate of person not to 1x) 
found but on serjeant’s return of non est inventus. 
Id. 323. 

1'he serjeant to take certain contemnors, and bring 
them to the bar, or to return lum est inventus toground 
a sequestration, id. 324. 

To be a part of all orders for giving time to ansvyer, 
&c. that party do consent, serjeant shall go against 
him, as on commission of rebellion, &c. Id. 324. 

Ilis fees under order, 28th Nov, Id. 430. 

Where a messenger has been sent upon a return 
of cepi corpus, and the defendant is in K. B. prison, 
upon mesne process, a habeas corpus must next be 
obtained. Neame v. Wugstaff', 1 Sim. 389. 

Defendant residing in county palatine was attached 
for want of answer, and cepi corpus was returned by 
sheriff; next proceeding is to move’ for a messenger 
upon return of cepi corpus, and afterwards for a se- 
questration. Holme V. Cardwell, 3 Mad. 1 14. 

Order made that dcfendantshould, within four days, 
answer interrogatories, or in default, that' seijeant at 
arms should go against him. Insufficient iutswer put 
in ; serjeant ordered to take him. Westbn v. Jay, 
1 Mad. 627. Answeb ; Insufficiency ; Answer. 

TO iNTEllIlOr.ATORlEB. j ' 

The right to process under an undertakjM^ a ser- 
jeant at arms, &c. immediately^^n cxcemms to the . 
report of an insufficient answer disallowed, is waived 
by plaintiffs taking out a subpeena for abetter answer,, 
and excepting to the report, entitling' defendant to 
eight days after the exceptions are disposed of. Algar 
y. Regent's Canal Comp. 19 Ves. 37». S.C.- Coop. 
221. Waiver 5 Pa. Exceptions to Report ; An- 

^i0V£lt, iNSUrnClBNCY OF. 
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Ptoceti to obtain decree pro eon/etio, not a^i^ (b .Xlf W. 36. but 

prisoner in Newgate, under criminal sentence, s^{dl' ap& (x). ; > ? , 7 , 

if brought up by habeas corpus, must be reipan&id Aij^^estratio»^ is the a^inst a 

immediately, and cannot^ as in a mil cause, bet^mll pfthe ^use of commons, though this 

over to Fleet cum causis, subject to farther prooeM ^ imme uodshmibui 9 tl^rii bh a sequestra^u nisi 
alias habeas corpus. Moss v. Browns 1 V. & B* 30?." against a peer. iw^antOTd^ CRiswei^ and the peer j^ts 
Pr. Decree rno confkssq; Pr. Friswer. *' in an ansvfer^Which is iwulficient, yet theoixler for 
^ Defendant in evstody for want of bis examination, sequestration shall not be absolute, but a new seques^ 
discharged immediately on puttiugdt in; but, if on tration nisL IaL CUJforfVs '-tasei 2 'P> W> 385» 
reference it proves insufficient, thc^aintiff not having Peer. 

accepted the costs, may proceed from the last process. Sequestration cannot issue till retum of non est tn« 
Bonus y, FUfck, 18 Vcs. 287. Pu. Contempt , Dis* venlus by serjeant at arms. Ihp. Jephson, Prec. Chunk 
ctiAHGE ; Pr. Costs. 649. Pr. Sequestration. 

After process to a seijeant at arms issued, but not First process of roiitempt against a menial siMVant - 
executed, answer and exceptions submitted to by a of a peer of the rcalni, was a seipiestration nui. Anoni. 
note between the clerks in court, but no further an* 1 P. W. 635. By stat. 10 Geo. 3. c. 60. menial 
swer being^ht in, the serjeant at arms ordered to go. servants of peers are placed on the same footing as 
Waters V. Taylor p 10 Vcs. 417. other persons. 

Serjeant i^t .arn^ not granted under a four-day order A person is not party to a suit unless process ig. 
to bring in books, &c. before the master, until made prayed and served on him. Reilly v. TFard, 5 Bro'. 
absolute by a subsequent older upon the master's cer* r. C. 496. Pe. Party. 

tificate of tne same date. Carleton v. Smith, 14 Ves. The court will not suffer a man to bo sued at law 
180. ^ for executing the process of the court, though it is- 

The practice of personal service as a foundation for sued irregularly. Bailey v. Derereux, 1 Vein. 269. 
process of contempt, dispensed with where the party InjvI^c'iton against Puockeuings at Law ; .Tunis- 
has had notice, as upon being in court on making a diction. 

short order for execution of a decree. Ridery. huUli r, Defenuant cannot plead after pnxilamation returned ; 
12 Ves. 202. S. I*. De Mannecille v. Ue '^laprup-f'e, nor can plea be taken upon a general coininission to 
id. 203. Pr. Contempt ; Pit. No* ice. take the answer only. L/di/c/. v. Gioiicr, 1 Vern.275. 

After cepi corpus, the plaintiff ran., .t move uiat the See I Sim. 6t. S. 220. Pit. Plea ; Pr. CoAiMissioiir 
sheriff may bring in the body, bit for a messenger, to take Answer. 

and afterwards a serjeant at arms. Wilkinson v. Jiel~ ('osts allowed defendant, being taken on commis- 
sher, 2 Bit). C. C. 181. sion of rebellion. Morgan v. (leorge, Cary, 109. 

Sequestrators on mesne process will not be ordered (Joininissioners of rebellion have discretion to take 

to make leases. Ray Pn. Sequestration ; bail. Ingle v. Vaughan, Dick. 7. 

Lease. If the goods seiiuestercd are not suflicient to answer 

If after^. fa. executed, other effects are discovered, the duty decreed, the plaintifi* may move to revive the’ 
another A', fa, may issue, or a ca* sa. Hopkins v. Ad- order for a seijeant at arms. Bamesley v. Rowel, 
cor/e, Du;k. 443. 1 Dick. 130. Jfopkins v, Adcock, Dick. 4A^. Ation. 

Afterca. sc. executed, /?. /a. cannot issue, but after Mos. 246. Pr. Sequestration. 

Jiofa., ca, sai may. Id, ib. All process of contempt must issue out in course 

Executing sequestration on mesne pnicess improper, to a serjeant at arms, before an injunction or writ of 
Heathery. Waterman, Dick. 335. assistance to put the party in possi-ssion under a de- 

After return of cepi corpus, messenger sent to bring cree. Venables v. Foyle, 1 C. R. 178. Pr. Process 
up body, defendant not to be founds serjeant at arms ofC'onteupt. 

sent. Sambroke v. Ekins, id. 6H. A defendant, a prisoner in the K. B. prison, nndet 

Goods sequestered being insufficient to answer a criminal prosecution, lirought up by habeas corpus, 
duty decreed, serjeant at arms revived. Bamesley y. and turned over to the prison of the Fleet pro fnrma. 
Rowel, id. l^i S. P. Hopkins v. Adcock, id. 443. (Co ground an order for a sequestration) and from 
By prior consent of defendant, on petition, serjeant thence carried back to the K. B. with his cause, and 
at arms sent, in case he did not answer. Cs*ofLoa- immediately a sc(;ucstrtition was moved for, and 
donderry v. Cornthu'aite, id. 285. g. anted. Howes y. Si raihmare, Dick, 111. JPr.Pri- 

The whol^ line of process having been gone *hiongh soneh. 

against fhe plaintifTs husband, who had not appeared, 

isciiualto the proceeding to outlawry at law, and Proceedings at Law. See Pr. Injunction, 12. 

there may be a decree for transfer of her separate 

property again*! the other defendants who iIW notap. LXXIV. PnociuiN Ami. •' 

pear. Vanesseny. S. S. Comp,, 1 Ves. 396. S.C. 

Dick. 140. quodvide. Husn. & Wiee. ^ m / \ 

The court will not order a serjeant at arms against 10 (x). _ - 

a defendant in contempt for disobedience of an order, 

without an ^davit of service. Whitehead v. Thistle' The court will remove a next friend, and appoint a 
tkitfait^3 'Atk. 619. new one, where the former is so connected with ade- 

A feme, covert is liable to be arrested by the ser- Cendant having an interest adverse to -that of the in- 
jeantatarms, for not putting in a separate answer, fauts, as to make it probable that their interest will pot 
pursuant to an order obtained at her own request, be properly protected by him. Reylon v. Bond, 1 Sim. 
Rowel v. Prentice, Kidgw. 258. Pii, Answer; ,390. • . . ’ 

Husb. 8t]WiFE. A suit being instituted on behalf of iqfants by a so- 

. Defendant brought up on alias plurm habeas cor- licitor wholly uniSonnected with the family, it was, on 
pus, for contempt in not answering, bill taken pro can- the motion of the defendant, referred to the master to 
fesso. Man v. Papkinson, 9 Mod. 266. Pr. Con- inquire whether it would be for the infant's benefit 

TRMPT ; Fr, Bill fro con fesso. that the suit should be prosecutedi^ the defendant un- 

The plaintiff gets judgment in the petty bag, after dertaking to, render to me master the accounts prayed 
which he is stomted.by an ^junction ; the year , and for by ^e bill. Riehardsoh t. Miller, 1 Sim. 133. 
day pass; the plaintifr, ^ough hindered by the in- Infant Heference if -Suit for Infant’s 

juDcuon, yet cannot suqout execution without BENX>it,-u; 
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Preehain tiecoikniig^ insolvent, ii^] 

^^.tosiver filled; motioif that he .^^ 
niov^, anct "aho^er appointed, 
but leave given to appi]^. to stay 
be chang^, or security ffiven for cMp[^ 

Vv^foiw, 1 S. & S. 264, 

^BITY FOn ; iNSOLVENCVt - 

CircumstaiKes of prppft^ prochain' ami not to be 
inquired into»'thongh AjsesM that he was indigent. 
Vavenpmrt v. Davenport, 1 S. ocS. 101. 



. ^Afler answer plaintifTnot compelled to diAnge next 
’on affidavit that she was worth nothing, and 
till after answer contradicted by her, swear- 
a;year; defendant ought not to have an- 
Oiver^, but should nave said he could not find her. 

Ves. J^09. Pl. ANsVtsn. 

Next friendamnnot sue in forma pauperis, but ought 
not to be discharged for poverty; dangerous to displace 
him, though pcrhal^ there may be n case gross enough 
for it. 7d. 410. Pr. Pauper. 


Prochain ami vrithdrawing himself, ordered, on 
substitution of new prochain ami, to give security for 
costs already incurrod. Id,ib. Fii. Costs. 

Prochain a|ni of feme plaintiff l>eing dead, she was 
ordered toappmot new one in two months, or hill dis- 
missed witli costs out of fund in court. Barlee v. 
Barlee, 1 S. & S. 100. Pr'« Ahatement and He- 


A master's report on a reference to inquire whether 
a suit instituted in the name of an infant* ,by a pre- 
cliain ami, was nt'ccssary, is not a subjaqt for excep- 
tions ; bill any objection to it must be made on the 
motion to confirm the report. Whiltnk^ v. Marlar, 
1 Cox, 285 . Pit. Motion ; Fn. EiesvrioNS to 
Master’s IIepout. 


VIVOR. • 

^ The couTt'Will not, upon petition of an infant party, 
direct an enciuiiy whether the cause has been propeily 
conducted; out if the next friend or guardian floes 
not do his duty, he will be removed. Russell v. Hhatpe, 
. 1 Jac.de W. 482. Infant. 

Prochain ami cannot remove himself from that si- 
tuation without reference to master. Melting v. Mel- 
ting, 4 Madf 261. Pri. Heference to Masi eh. 

Infant on coming of age may dismiss hill filed for 
hitoii but caiilkot make prochain ami pay costs, unless 
bh ijjitove auit improperly instituted. Anon, 4 Mad. 
461.' Infant; Costs. 

Prochain ami plaintiff dying after decree, reference 
to master to appoint .mother directed on motion of de- 
fendant. Pivrcfv V. iiandiford, 3 Mad. 468. Pit. 
Abatement & Hevivor. 


Nothing short of a dishonest intention < 1^11 be suf- 
heient to fix a prochain ami personally with costs ; 
no degree of mistake nor misapprehendoh''will be suf- 
ficient. Id,ib, Pr. Costs. 

Heference, which suit by prochain amis most ad- 
vantageous to infant, one ordered to prosecute, other 
not restrained further, it being at his peril to proceed. 
Owen V. Owen, Dick. 310. 

On death of profdiain ami, and plaintiff refusing to 
name new prochain ami, defendant, after ton day's no- 
tice, to be at liberty to name one* hancasier v. 
Thornton, id. 346. 

Motion on infant's behalf to restrain defendant’s 
executor receiving more of personal estaip, and rents 
and profits of real estate, and for Reiver ; prochain 
ami ordered to pay costs of motion ’'refused. Buekly 
V. Bnckeridge, id. 395. 


No reference, upon an application by the next 
friend of an infant, to see whether a suit which he 
himself has instituted, is for the infant's benefit. Jones 
,v. Powell, 2 Mcr. 141. 1*r, Heference of Suit, 
IF FOR Infane's be:nkfit. 

Prochain ami of infant plaintiffs not (icrmittetl to 
act as receiver. Slone v, B'ishart, 2 ^1 ad. 64. Pr. 
Rfx:eiver, who. 

The court will change a next friend upon his not 
proceeding with a cause ; solicitor is not to attach 
witliout orders fiom iiis client, but where the client is 
next friend' of an iufunt, and moves to discharge the 
attachment on that ground, although othcrwiNC regu- 
larly issued, it seems that the court will refer it to the 
master, to..s^ whether it is for the interest of the in- 
fant, th^,|toe bext friend should be continued. Ward 
V. IPoni; 3 ^eT. 706. 

Trustee pr next friend of infant is entitled to fair 
expehcei^beyond taxed, costs, under the licad of just 
atfewanceiv Yearns v. Young, 10 Ves. 184. Pr. 
Cbsm; 'fios^EE. 

Bill bylinfent dismissed with costs, upon facts 
which, though pot known when the bill was fileii, 
might hay^l^n with reasonable diligence ; the next 
friend not alfowM the costs out of tlie infant's estate; 
but whethm jdiOT shall be repaid, and from what fund, 
or by wJiomV vvai reserved until the hearing. Pearce 
V. Pear^, 9 VeS. 548. Infant ; Pn. Costs. 

Court refused prochain ami the costs beyond taxed 
costs. OsbffT^y, DettHe, ^J^e&. 424. Pr. Costs. 

Writ of ne^§At regno bbtaija^by a resident here 
ag^unst a resident in tlie West lofues^apon a demand 
arwing there, when the answer canto j^ii:'was discharged 
under the circumstances, with costs against the pro- 
chain ami of the infant plaintifT, . but upon the adinis- 
aionsip the answer, thedefendani was onler^ to give 
secunty to'hbide the doeftoer Roddam v. Hejtheving- 
ton, 5 Ves. 91. NeIExbat Heqno; ^gltONER ; 


Order to appoint a new prochaip b^i in the room 
of the deceased prochain ami. Lantaeter v. Thornton, 
Ambl. 398. S.C, 1 Dick. 346. 

The next friend of an infant allowed costs, though 
the hill had been dismissed, the master having previ- 
ously reported the suit for the infant’s benefit. Tu- 
ner V. Jvie, 2 Ves. 466. S. C. Didt. 16d. Pn. 
Cos I S. 

The deposition of the prochain ami of the plaintiff 
cannot be read for the plaintilF, he being liable to costs. 
Head V. Jiead, 3 Atk. 511. Pn. Evid. 

The depositions of a wife of a prochpin aini cannot 
be read, as the husband is liable to dikto. Id. 547. 
Pit. Kvid. Witness, Competency ; Uvsb. & Wife. 

A prochain ami need not be a relation, but he must 
be a person of substance, because liable to costq* 
Anon, 1 Atk. 670. 

A feme covert was pernnilted to change her pro- 
chain ami, after a considerable progress in the cause, 
the new one entering into a recognizance to apswer the 
costs, and abide tiie order. Lawley or Halpen v. 
i/a/pen, lluiib. 310. Feme Covert; 

An infant, by prochain ami, brings a bill, wd never 
stirs in it after he comes of age, and the bill is dis- 
missed ; the infant and prochain arai are both liable 
to pay costs. Turner Turner, 2 Sel. 

Ca. in Ch. 49. 2 Stra. 708. Infant ; Cqvi'S* 

Any person may. as prochain ami, exhffi^ a bill in . 
the name of an infant, Witliout his leave, |iut cannot 
in the name of a feme covert. Andrewi v,i .Cradock^ 
Piec. Chan. 376. S. C. Gilbp^f^. Rep, . 

Where it appears upon affidavit that prochain : 
ami is insolvent, he must give security fpr epste. IVafo 
V. Salter, Mos. 47. Anon. Mos. Pu* Securi^^ 
FOR Cosis. ; , » j 

A prochaiD ami shall hbt be obliged to give Secu- 
rity becapM he is v privil^ed penon. Anon, id. 86* 
iiTV FOR Costs* 



Production'qf Heeds. PRACTICEI^XV. Production of deeds. 1)26 
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See aUo Pr» Inspection of Deedsw— :Pr* iNsi^Vc^d 
Order for. ‘ 

The master may order what book|g|ind pap^' 
be produced, and when and how long th^ aie 
left in his o6Sce. GOth Oen. Ord. 3id*Apn], 1828. 

The court doeiT not usually conjpel a party to pro- 
duce his title deeds as evidence. l>ut where a party 
produces them to defeat his- adversary, the opposite 
side is entitled to an inspection of them. Grange v. 
Caa, 2 Y. w J. 241. Title Deeds ; Pn. Inspec- 
tion OF Deeds* 

In a suit by a vicar against occupiers for tithes, a 
motion was made by' the plaintiff for production of 
deeds, papers,' and writings admitted by the answer 
of one of tne defendants to be put in his possession or 
power. The- d^ndant resisted the application on 
the ground thgt' MveraTbf such documents related to 
and sliowed' b£f .title as lay impropriator to some of 
the tithes in question, the court held that the plain- 
tiff was not emitled to the production of such of them 
as related to the title of the defendant to the tithes 
in question* '; Collins v. Gresley, 2 Y. & .T. 490. 

A party ordered to produce books, See. before the 
master, is bound to leave them if the master thiiiks 
fit so to direct. Sidden v. Liddiurd, I Sim. 38'' 

Where im information was iilt il ny thu at» '-ncy 
general undef^e 43 G. 3. c. 58. s. 2 3. against an 
ai'niy agent for a discovery of accounts from 1792 to 
1802, whd'pthaded a settled account by clearing war- 
rants, aud tne plea having been overruled, afterwards 
moved to amend the plea, and for the purpose of so 
doing that the attorney general or the sccrctaiy at war 
might be ordered to produce certain vouchers, ac- 
counts, &e« rendered annually during that period by 
the defendant to' the war office, and there deiiositcd, 
and which ihe defendant swore were material to his 
defence ; court under the paiticular circumstances 
ordered' the proceedings upon tlie information to be 
stayed until the documents were produced. Alt. Gen, 
V. Broohbank, ^1 Y. & J. 439. 

Where by arrangement between parties in cause to 
save time, it was agreed that deeds should not be 
read but should be entered as read, and an abstract 
thereof delivered to court, and plaintiff to be allowed 
to compart abstract with deeds : Held that plaintiff 
was ouy entilited to compare them as though read, 
and take niintites, but not to take copies or extracts 
therefrom. "Brazier v. Mijttm, 1 M*Clel. &l Y. 
613* 

Under the. general charge in a bill that the dc^.nd 
ant has divers papers, writings, &c. in his possession 
or power, relating to the matters in the bill mention- 
ed, the plaintiff is entitled to the production of cases 
BubmittM for the opinion of counsel admitted by the 
answer of the defendant to be in bis possession, but 
not to the opinions given upon those cases. Though 
a plaintiff is^ generally sjieaking, entitled to the pru- 
duction and discovery of all pajicrs relating to the 
matters in the bill mentioned in the defendant's pos- 
session or power, yet it seems that he is not entitled 
to the proap 9 tion of letters stated by the answer of the 
defendant tp have been received 'by him since the 
filing of the' bill in answer to enquiries made by him 
in respect' io some of the matters in question, with a 
. view to hip jpibofs in the cause, nor to any pariicu- 
laiB respiting such Ijdtters which would disclose tlie 
names of the witues^ or tho facts likely to be 
proved by them. Preston v. Carr, 1 Y*6c J. 175. 

' 'A party inierestft in documents in the custody of 
his aqversaiy b entitled to their production. Inman 
y.HAgean, 1 Y*& J.28. ^ ^ 

Under an order for production smd inspection, it 
is not sufficient to leave the box containing .m dijeds 


WJaiiii bf.cferk in l^ed, but tlie key 
t IPl 'hh le(^> tHqogb,,ra to attend 

l^t§tton^.Carr, IM^Clel* 

scheduTe^'as oon^ 
JUeijfIPtOi* the"^ai|;i|dfir 

IS ehutled to the inspedifpn of jsll such deeds, &c; as 
of course, unless Ht . appeai(p(|i\)>y derayption of anyt^v 
particular instrument ia ,8clipinle, ihr^waffidavit that 
it was evidence not of ffie tine of plamtiff but of the 
defendant, or that plaintiff had otherwise no interest 
in its production. Tyler v. Ih'ayton, 2 S;&.j8*3Q9t 
1*L. Answer. 

rrodiiction of deed in plaintiff's pos^^ion ordered'^ 
on motion, and affidavit that defendant' bcffieved in- ..s^ 
struroent to be forged; aud that ho cdlild* not fully'^ 
answer bill before he inspected it. Jonet v. Lewis, 
2S.&S.242. 

It docs not establish sufficient interest in a title 
deed relating to real estate, to warrant ^ order for ' 
its production, that if its effect be such as is swonv 
to by the party claiming the estate under it, legatees 
will lose the liencfit of legacies licqucathed to them 
by that party's ancestor, from whom he imroedbrtlv 
derives title. IVilsim v. Forster, 1 M‘Clel. & i« 
274. ; 

As to how f.ir vicar, plaintiffin tithe cause, is com*>.^ 
])eliablo to ])roduce for inspection, &c. vicar's books' 
aud those of predecessors admitted by him ia -liis an^ 
swer to cross bill by defendant to be in his possession* 
and to contain entries relating to payments of sumS 
of money as compositions corresponding in amount 
with the money payments set up by defendant as 
modus relied on. The costs of all proceedings had 
for tho obtaining tho discovery by such means, must 
be paid by party so acciuiring it. P'irkins v. Tjowe, 

13 Price, 193. S.C. 1 APClol. 73. Pn. Costs; 
Tjtiies, Evidence. 

Where partnership has expired by effiux of time, 
and in a suit for an account, &c. a re(!civcr has been' 
appointed before decree, the c(mt{: will not compel 
defendant (the former managing ^rtner) to deliver 
up to receiver for the purpose of making out bills of 
costs, partnership books and accounts which have re- 
mained in his hands, and title deeds belonging to a 
third person which came into possession of co-part- 
ncis as solicitors, such defendant ofTcrinv the receiver 
free access thereto, and to assist in making out such 
bills. j)acie v. John, 1 M'Clel. 20b'. S.C. 13 Pri. 
440. pAr.TNrHsnii». 

Whero a party iias a pressing necessity for papers 
in the hands of liis solicitor* the court Older 
them to he delivered up, upon a deposit being made 
sufficient to cover the amount of the solicitor's bill 
and the costs of the taxation. Chilton v.- Pardon, 

1 Turn. & R. 304, Soi.. At Client ; .Lien* 

In a suit instituted against a solicitor^who had 
also acted in the capacity of steward, for^an account 
and for delivery of title deeds, the court motion 
ordered the deeds to be delivered up -to {Ko. Plaintiff 
upon payment into court of so inucji- of this nalance, 
claimed by the answer as was not-^ven^ by any 
security. Batch v. Sitmes, 1 Turn, ]|.l.r87,,. 

Tyler v. Drayton, 2 S. & S. 309. & Client. 

Where a deed is sought to be impeached, th8 plain- 
tiff is entitled to have it produced, and the' defendant 
cannot resist the produet^ upon groudtt^ of lien* 
Id,ib. iMrEAcual.RweopDEEDs; ^ 

A solicitor client, 

and cannot refurt;ta^ produce a deed diecuted by the 
client in his favour, containing, a .rei^ation of a life 
interest, and a power pf rtvoca^Bf* / Jd*'th. Sol. & 
Client; jUiEN. ' 

Where a defendaut admiit" books in the West In- 
dies to liis poB80S^% custody or power, the 
court willrdfler him to bring them here within a rea- 
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‘^aonablfi thne^ and if they are not bronght, .^1 
i^eUt the aame as if. ho had them here fti the 
instance, and refused tojproduce;t)^*. ‘Far^uh^rton 
V. Balfour, 1 Turn. & -K» 190* - ’ ' 

A solicitor who has , declined. 
caien, 'will he iorderecl^ though hilmtt of costs are 
noil paid, to deliver up the papers to 1^6 present foli- 
':€itor uf the the.Uitter undertahinff to hohl them 
subject to tbok-wnner solicitor’s lien, for what shall 
be found due to him on the taxation of the bills. An 
olTer on the part of tlie former solicitor, after the mo- 
tion is made, to proceed with the cause, will not pre- 
vent the court from ordering him to deliver up tin; 
papers on the terms above mentioned. Coletrmve v. 
Maubif, 1 Toni. & R. 400. Sol. ^ Client; Lien ; 
Declininq to Act. 

Covenant to produce title deeds remains with laml 
for benefit of purchasers, but not for benefit of ven- 
dors. Barqlay v. Raine, 1 S. & S. 44!). (^)vk- 

rrANT. 

Solicitor refusing to allow dee<l in his possession 
to be proved on behalf of plaintiff because ho had 
lien on it for costs due from defendant, urdend to 
produce it at his own expence and pay costs occa- 
lioned by his refusal. Brasmifrlon v. hramhti^tou , 
IS. & 8.455. Sol. & Client; Lien. 

. I’laintiffin tithe cause, lessee of vicar ordered on 
motion on part of defendant lo bring in and <lcliver 
to clerk in court, liooks, papers, &c. stated in aflida- 
vita to be in bis possession and to belong to vicar who 
was not a party to suit. Foreman v. Cooper, 1 1 i’ricc, 
515. Party. 

Defendants setting up defence of title in landlord, 
and producing in e.videncc on hearini; cert a in deeds 
belonging lo lanillord, oi derod on petition to produce 
such deeds on trial of issue, or that they slioiild admit 
facts which, ns alh^ged by other parties, deeds would 
estat/lish, although landlord was no ])nrty to suit. 
Fullep V. f niton, 10 Price, llfj. ]..\M>Loiti> & 
Ten.; Pl. Pautv ; Pi.. A ji.mis.sion j;t An.swi:ti. 

The court leaves it to ti'.o disciotion uf the master 
to determine under the usual onlcr for pnuliietton of 
books, whether they are to he merely jirmliiced fiom I 
time to time or to ho <lcpusiled witi; the master. Henna 
V. Dunn, 6 Mad. 310. 

A solicitor discharged by his client or his represen- 
tatives, is not hound to produce the jiapers in liis pos- 
session for the puipose of tint cause, his hill of taists 
not being paid. Lord y, \Vor}nlei>rlilon, 1 .lac. 5H0. 
Sol. & Client^ 

Person interested in is'-iie uVi /.mim'/ rrl von^ roftis- 
ing to be party to it, is yet allov.cd to attend trial by 
counsel, and orderedto produce deeds, \c. ex<’ept those 
she hc'ld as.mortgagec. Cindor v. SinilU, 5 Mad. 48. 
pR. Issue at Law. 

A document which is stated in the bill, and which 
the answei admits and refers to, cannot Ire read from 
the bill at. the bearing, Imt must be produced. Cox 
y. Allingham^ 1 Jac. 339. Pit. Kvid. 

A party ordered to produce iiapers which are in the 
hands of hts solicitor, must pay his hill of costs if he I 
cannot otherwisa'proci.'-e them. K.ip,Shiiic, 1 .lac. i 

372. 

Rule that there must be scheilulc befnic court will 
order production of deeds and papers, airplies only in 
cases of discovciy. /Iwmi. 6 Mad. 1)7. Pi.. Disco- 
▼KiiY ; Pr. Answer ; Scheijl'J.e. 

The court will make intcrloou^^ orders for pro- 
duction, only for security or disedvM, and will not 
anticipate the ’^decree, Lingen*.^^!Simpsoa, 6' Mad. 
290. ^ Fit. IkTEULUCUTOUY OltOEIlS. 

It is not by the practice of exchequer required of a 

« ' ' charged by a bill to .have deeds and documents 
ill his possession, matedaV.to the case on the other 
that be should protect himself from .^reducing 
by plea. ^ The court will t^e care' tm hA he 


q^ot^lled jpn without good reason to pro^mp his sc- 
cbloireSi for they watch with jealousy promdings in- 
.s^it^d for that purj^se, and will require an unan- 
case Joc^wrant their interference in making 
order for meir production. Vansittart v. Barber, 
£1 Price, 641. H^. Plea. 

Solicitor claiming lien on deeds cannot be com- 
ptdlcd to prodiic-G them at bearing of cause, without 
suhpetnu dnres tncnrn. Bvsk v. ILewis, 6 Mad. 29. 
Sol. tS: Cmi-.nt ; Lien; Pu. Surjpcema duces te- 
cum. ' ' 

On A motinii for a defendant to prodttM a'*dced be- 
fore the examiner, affidavits cannot be^wad to prove 
the fact of its buing in his possession ;4t qfust appear 
upon his answer. Leave given though cause was 
at issue, to amend the bill for the purpofie of obtain- 
ing iiiat admission. Burnett v. A'ohle, I Jac. &c W. 
227. J*L. Answer ; Pr. Rill, A.mendmxnt. 

h‘ die original writ is required/ the niddon cannot 
be made without producing it. Ellerton v.‘ lliirsk, 
1 .Iac.v\ \V.376. , .. .. 

Ihoduction of deed unconnected with maintiff's title 
and which de.stroys defendant’s title, iciured. Samp- 
aon V. Strettenham, 5 Mad. 16. 

The court h:K> jurisilu'tion in bankn^tcy to order 
th<‘ papers deyxjsitcd by the bankrupt with his attor- 
ney, in actions ci.mmcnced before the bankruptcy, to 
bo delivered up to the assignees, provided they arc 
nccessaiy to the administration of the estate. But 
where assigntios wanted such papers for the purymse 
of instituting criminal proceedings against the bank- 
rupt. Itu; court refused to make the onlcr, and dis- 
missed the petition with costs. Kxp, Jnnet, Ruck. 
337. RanKCY. .luUISDlCTION. 

.After an order that tlie di'fonilauts should have a 
fortnight’s time lo answer, after the plaintiff had pro- 
duced an instrument stated in tbobill, fifteen months 
having (-lapsed W'itliuut production, the plaintiff was 
ordered to piodiict* the in.strnmont on or Wore a day 
named, and prodiK'tion not being made, the bill Wtis 
dismksi'd with costs. /h /«ccw of IValesv* Ft, hirer'- 
ptHil, 3 Swan. .>67. Pr. Timi: to Answ'er. ■ 

(.tider to registrar of ecclesiastical court should be 
directed ** 'I'o the u?gistrar of llie. court,” and security 
for return of a w ill to liim should be approved of by 
ina''4nr. v. Qnidrif, 4 .Mad. 213. 

('ourt will pot order ydaintiffs (where cause has 
been !ef(MTed to comiiiissioncis) to produce and le.ave 
documents, &c. in their p(.«ss('s.sion in the hands of 
j Ihcir clerk in court for inspection of defendants. Go- 
vernor, Sir. of Sbrewshurp School v. Maddoek, 7 Price, 
6. >5. 

'I'Ik* court will not, tm bill for tithes praying disco- 
very of doc.uincntary evidence, order production of a 
tithe Imok of former rector shown to have been in the 
possession of dcrcnd.inl’s altoruuy. unless ii clearly np- 
p(?ar from admissions in the answer that it would assist 
plaintiff's case. Rut if there I'u enough shown to give 
colour for tlie application, court will not give costs to 
: defendant. Biigh v. Benson , 7 Price, 205. Tithes ; 
j Kvii). 

Admission in answer that (hdendant some time 
past had deed in possession, not sntficient to warrant 
order for its production. Jleewan v. Midland, 4 Mad. 
391. 1*1., Answer ; A dm is.'-; ions. 

The plaintiff is entitled to the production of docu- 
ments nffern'd to in the answ'cr, and adnufted to be 
ill the custody of the defendant, although an injunc- 
tion obtained by the plaintiff has been dissolved on 
the ground that the coiitract which ho seeks to enforce 
is illegal. Fvans v. Kichardsona. 1 Swan* 7. Ad- 
.Mi.<isioN IN AN.swi-;n. 

In ordering the production of documents, the court 
proceeds on the principle, that they are by reference 
incorporated into' the answer, and become a part of 
it. idm 8. 
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Th<u||| 9 tor*B cortiiicntc in support motiop for 
an absMte order for production of books^i ^'*br 
commitment, must bear dateoa'tlie daiy of 
JtlopMnsim v. Leach, 3 Swan. D8. *Ptt. 
CnUTIFIOATB. * .V" ■ 

A defendant ordered to detivcr^p copy of a ^feeo; 
and refer to it in her answer as a true copy. Ld. 
Pettam v. Di. Newcahtlc, 3 Swan. 284. 

Se(|ueBtration 'for non -production of doeds, dis- 
charge on paypicnt of tne costs, the party liBvin<r 
been examined imd denied knowledge of them. id. 
293. J?Jl.8jfQUK.ST1tATION. 

Under a duces tccum^ the party may, in 

court, object to produce the docunuMits ; but if ftio 
objection it (Wernilcd, production will be comjicllcd. 
Pield V. 1 Swan. 209. 

Wbethor, after a verdict at law, in an action of tres- 
pass, the court will grant an injunction against future 
trespasses^ in favour of parties who lefuscd at the trial 
to produce ^documents nccossaiy to a fair dcinsion, 
qu,t /d. .2l0«^ Verdict at Law ; Injoxciion 

AGAINST ^aiapissr 

A clerk in court and solicitor lefusing to continue 
the conduct of a cause until his fees arc: paid, ordered 
to produce Oin o/Hcc copy of the bill to In: marked. 
Mayjie y, Ifaivkey, 3 Swan. 5)3. I'n. Orju-Eits or 
Court; Sot. & Clicnt, Tai-.x. 

An agent, defendant to a bill for nn -.iCCKiimt by 
bis principal, ordered, on motion, lo , v^ith his 
clerk ill court, documents in his poss< . ••m, contain- 
ing entries relating to the c.^.iisc, sealing up entries 
on other subjects, and im.king aflidavit that he lias 
sealed such entries only. Gei'ard v. Ptutsicickf I Swan. 
633. 

'Froduction of bonks, Ac. roferrcil to in answer, or- 
dered, though it was contended that answer shewed 
plaintiflf was iiqt entitled to relief. U ustrorlh v. 1 1 'oml- 
cock, 3 Mad. 432. Pl. Axswek. 

Motion, on the part of a plainliir. for the puHlius 
tion of a deed allcge<l to be in ^losscssion of ihe de- 
fendant as tenant in comuioti with (ho plaintiir, icfiisiHl, 
it apjicaring by llic answer lint (ho defendaut hatl 
sold his share, ;iiid was in possession of the <loc<l in 
question, only as inoitga/ro to the ]aiichascr. A 
mortgagee has no right io simw the title of his mort- 
gagor. iMDibert y, lio^crs, *2 Mcr. 4(!9. Alon-i r.ou. 
& MoRltlBE. 

On a bill to set aside a pailillon on the ;jn>uiid of 
inequality, and for a new partitimi, st.Ming :t valu- 
ation and estimate, the gios:? rtjsuli ofwhlcli, vvithouf 
the particulais, w'as contained in a si'l'cduh; to i!:e 
bill, the answer denying the ao uiai-y t!ie valu.Mioa, 
but alleging that the defcnclant w'ns unable to si t fonli 
in what particulars it was inaccurate, y rcasuit of 
such omission ; a motion by the ilcfeudant for jiro- 
ductioii of the valuation, and pajicrs, ^Slc. relative 
thereto, refused with costs. Mkhlelhuaiic v. M,nn'v, 
3Mer.292. 

Where a defendant seeks the pnxluction of deeds, 
&c. stated to be in the plaintitf’s possession, the usual 
course is by filing a cross bill ; but such a case as the 
present would not, even if a cross bill were iilcd, suf- 
fice to obtain an order for the purpose. hL ih. 

General rale as to the dcjiosit of papers and writ- 
ings is, that an executor must deposit them for the 
benefit of the parties interested, unless there are pur- 
poses which require that he should retain them. 
Freeman t, Fairlie, 3 Mcr. 30. 

Attorney, submitting to produce title deeds of his 
client in lus possession as the court shall direct, may 
be called upon to produce them if the principal could 
hiiqself have been called upon to do so. Fenwick v. 
Peed, 1 Mer. 114. Sol. & Client. 

On a motion fov' an attachment for refusal of pro- 
duction and insfiection of documenti, pursuant to 
Older, or for immediate insiiection, the deienilkuts ob- 
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4itmncdjMU»agQ8 impro- 
^^.#jtluxllor refused tho 
pe defi^aius ^to pay tho 


U, rSwan, 636. Pn. 


,.to any othei 
tilby the court, 
Marsh v. 5th- 


application,^ ‘ 

^^rd^^^^^edbp jpf .pauci«4n a trial ailaw, 
limited to thbse .r^crr^ to by the answer of the par- 
ticular defendant, and caten^r* 

answer, except u|Mm a trial diirn^. 
when the productioil is more general* ' 

2 V'. ix 15. 376. r. 

yolicilor is bound to produce papers of his clilriitt 
for him, or in bankrnptey for his asiAgncos, tltougli 
not employ Oil by Ihem in the cause fer the purposes 
for which he reccivcHl them, but hot iMnd to dcliyer 
them up. or proiliuc them in any othenbusiness with- 
out payment. Jtnss y. 1 V* A B'. 349. 

Soi.. iV. Cl.ll-Xr, I.IKV. 

Alotioii by dtd'oiidants, to a bill for pstirUiership ac- ' 
count for a produeliou of the accxmnts liicfore answer, 
refusi'd. Ftckcmior v. 18 \ cs. 484. Ph* 

Answi-h j J’aiitni-.usijii*. 

AVhctlicr an attorney's lien upon pa|icrs extends 
to the original will of his client, i/ic.? Order to pro- 
duce* it before the examiner, and fur the hearing of 
:iic cause without ])rejudicc. (icoi'f^es v. Georges, 
’■5 »■ os. 25)4. Sf)r.. cSl (5m]-:nt, John. 

rhiintiir appealing fiiun a decree, dismissing the 
hill, entitled to the usual order for the production and 
inspection of deeds. Church y»Iiarelay, 16 Vos. 
43.'>. Pii. Ai*i*i‘.ai,. 

'I he object of a hill Ixung to set aside deeds, tho 
court will not, on motion, go lieyond the usual liberty 
to insjKict, N’c. and for production at the hearing, by 
an Ollier to ihqN^sit them with the master for safe cus- 
tody, without a s])ccini case establishing danger, that 
they may not he produccil ; thcicforo, where most of 
the cmaimstancrs relied upon, \ix. variations in two 
dcids, appeareil upon llui answer, the order was li- 
initial to production at the hcaiiug. licckjurd V* 
Mtitinmu, id. 438. 

liill liy a widow, devisee in foe, impeaching a 
nv.iitgaue by her while wwert, for want of a fine ; 
'.mswer, admitting {wjsscssimi of the will, and the title 
iimicr it, aiicging the loss of tho botticmcut, staling it 
dillcicutly from the liill, by the addition of a power qf 
ieviH:aiion and appointment of new ones, by tnc exer- 
cise »;f which a line was not necessary, production of 
the w'ill not being ollercil by the answer, ordered on 
iiiotioii tiird V. Harrison, 16 Ves. 408. Pl. An- 

.^U'l il. 

IVlulidii- for protluctiun of deeds and papers, referred 
to as in defendant's pusscssion, but not described by 
the answer of schedule, and wdllioul an offer to pro- 
duce them, as the court shall direct, refused*. Allans 
V. iri/«/iM4Ves.211. Jd, ' 

I’lie master not ordered to ccitify wbctlmr be was 
satisfied with the produf;tion of the paiiem W a party. 
Cotton V. Harvey, 12 Ves. 391. Pu. 0BD£iilNO 
IMastkr to cFiiTirv. > 

'rhe defendant refusing to producc^.the ofllce.i 
of the bill, the draft could not be read; but a s] 
performance was decreed uj'.on inspee|ioil of t 
cord. Huddleston v. Jiriscoe, 11 \es.':5834 Spec. 
I'euf. 

'Whenever a client is bound to produco'a decd for 
the benctitof a third |)Ci 80 ii, so also is his solicitor, 
though the latter may have a hen on if for costs against 
his client. Furhng v, Howard, 2 Sebo. & L. 115. 
Sol. &i Clifnt, Lisn. 

l^nilcr a suspected title to a lease granted by a cor- 
[mration, a trust being ^t upregatfist'^ihe leasee, mo- 
tion to compel riic corpmtioa^ to prodiice surrendered 
leases, counteiparts of niMweA, leases, &c., no order 
was madchi. Cock v. ^BaYthkommo Hoiiu 8 Ves. 
138.' ■ 
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' ^]i)l%feiidant cannot be oidcred to produce which- rela^ to the matters in question, ^alld that 

^nlesLMatod in a schedule to his a^nswer, ot at leaA mai|t letters related also to other matters ; on 

described witli certainty,.. In Ireland it is i^l the Ai^dn lior the production of such letters, the court 
practim toVpray in bill a schedule, i^ilnsied tliq application, the defendant undertaking, 

117. Vu Answer. • \ ' plaintiff might road the extract! 

Atkswer ailniitting the execution of % ifistramciBt, trom the '^hcdulis, without referonce to the body of 
and craving leave to refer to' it. when 'produced, is the answer.^ Campbell v. Ft^ich, 2 Cox, 286. 

'Hot a groiiml to.move lor the production ; not admit* ^ A plaintiff claiming under a deed, not stated par- 
ting that it the possession or power of the dc* ticularly by hliu, and not particulMy-and explicitly 
fendant. Darwin v, Clarke, 8Vcs. 158. Pl. An- admitted by the defendant, cannot Ix! entitled to a 
awni. jud.L;mciil or decree founded upon riich deed, against 

' IVfulion by dcieiidant. for inspection of letters, re- such defendant, without producing andi^roving such 
feri'txl to by plaintiff’s depositions ns exhibits, re- deed. Berney v. Moore, 2 Kidg. P. u; 3^3. Pn. 
fused with costs. ll'/7/*i/ v, Pis/nr, 7 Ves. 411. Mvin. 

Order mad^u^ion registrar of consistory court, that Upon what terms a party is to be excused, the pro^ 
an original wnl may be produced for licaiing on giv- diiction of bonks ol* account and papers which are 

ing seemity; Hoiistm v. , 6 Vcs. 134. S. 1\ out of the kingdom, and necessary to "Ins business. 

Ford v.-- id. 802. v. 3 Swan.267. 

Where biU. seeks relief, as well as ilisrovcry, the A ])laintifr is entitled to the producthm of maps, 
court will not, on motion, aid the plain tiff in pro- mil.iis, ^c. in the possession of, add -belonging to 
cceding at law without authority and controiil of the defendant, which elucidate the righi of the plain- 
court ; any such proceeding must Ikj under a dc- tiff. Potts v. Adair, id. 268. 
ciM ; tlieioforo, in such a ease, a motion that do- 'J'hc plaintiff is entitled to a produ^on of such 
fendant should ]mHluce deeds, at tlic trial of |)a})CTs only in which he has a common interest with 
ejectment, was refused. Aston v. hi. Ftelcr, 6 Vcs. defendaiit. BuHon v. Kooille, 2 (^ox,.242. 

288. S. P. HUum V. Morj^nn, id. 293. On an issue from chancery, original atfswer not sent 

hfution to compel attorney to produce papers of ^dowii to the trial, whetlier between same parties, or 
his client, rorused with costs. iFrig/U v. Mayer, not, till after refusal of the office copf as evidence. 
6 Vcs. 200. Att. & Ci.ii’NT. Anon. 1 Vcs. J. 154. Pn. Kvid. ^ 

No snbfwna duces tecum upon attorney to pro<lucc The statement of a defendant by his Ui&wer, of the 
papers of client. Id.ib. contents of an instrument, is not a sufficient ground 

Court will not direct ecclesiastical court to deliver for an order for the production, without an express 
out original 'ilvill tp lie produced here merely to save admission of the instrument being in the defendant's 
expcncc of copy. Wells v« Coi hyn, 3 Anst. 648. custody or i>ower. Knkine v. Bize, 2 (knt, 226. Pl. 
Jurisdiction. Answku. 

Jlill for discovery and delivery of a settlement un- Whenever a defendant wants a discovery^ of a deed 
der which plaintiff claimed, and other title deetls, in tlie hands of the plaintitf, he must file a cross bill 
and possession of the estate, demiirror to all the for the pui}M)sc, althougli the deed be referred to by 
relief, and all the discovery except of the settlement the original lull, ns being iti the plaintiff's custody, 
want of equity, and answer auniitting the settle- and ready to be produced, as the court should diiect. 
iiicnt, and oftcring to produce it, and denying that A/oY/gg v. Corner, id. 109. Pl. Diwovbuy ; Pl. 
dcfciulant had any other rolativc to ulaiiilili’’s title, Cjio.s!i Hill. ' 

the title being legal, the court woiihl only onicr the Whenever a plaintiff has cstablishpJ an interest in 
settlement to be produced at the trial ; the dciiiiirrcr any inslnimeiit in the hands of the defendant, he is 
therofore, going to all the relief, the defendant had in general entitled to a ]>rodnf'lion of it ; and in tliis 
leave to amend. Itmisou v. J-s/i/cv, 2 \ cs. J.459. ca:c the court thought the plaintiff had established 
Pl. A.nswku, A-Mr-NjiAi i. oi- ; Discovkkx. a sullieiciit interest iii the diMruments- req^uired, and 

Defendant i-efcning to deoil in his answer, as in liis ordereil u priMhiciiun of them. Smith v. Vk* Norths 
possession, bound to show the whole deed. Polls,y, umherland, l('o\',363. 

Adairs, lAn8L2ri9. ' Dill tiled against a steward for an ^ouni of mo- 

Defendants put in separate answers ; one of thmi nies received in that capacity, and of the interest made 
moved that the oilier might leave with his cleik in by him of it. By his answer he admitted he rcceiveil 
court certain deed.s foentioiied in his answer, for tiic this money, and mixed it with his own, and used it 
inspection of the defendant moving. iSlotion rofused, accordingly. 'J'lii.s admission will induce the court 
with cd^; Dussau,r v. Sheppard, 2 Fowl. 60. to direct a production of his banker's books, though 

In ah^a^ract of a vendor’s title, a will which they may cuntuiu many other private matters. El. 
formed |t^, 'Was raprcsented as having been proved Salisbury Cecil, id. 'ill. Pi.. Answer. 
in the smritjjSl court; which afterwards appeared not Deed is made to two severally ; possessor of deed 
tohavo pedn doim- The purchaser filed Ins bill, pray- bound to produce it for advantage of other. Caiy, 15. 
ing that;4|iQ'^4a{pDdants might cither be deeroed to Commission of partition, anil parties to produce 

{ irove thcjT'wiU^ or that it might be deposited in the dmls, defendant in coiitempl for not jffoducing, &c. 
lands of the|jjj^Uter for safe custoily. It ajqiearcd Set|uestratiun finally ordered. Trig Vm Trig, Dick, 
that two. othec persons were interested under the will, 325. ' >■' 

and they were, added as parties ; and they not object- Order was made on registrar of to deliver 

ing, the will was directed to 1)0 deposited with the a will to defendant's attorney, to be produoeil at the 
master for safe custody : the vendors having by their hearing of the cause, on giving 8ecuri9.'to return it. 
misrepresentations occasioned the suit, were ordered Williams v. Flayer, Ainbl. 343. , 

to pay all the costs. Harriimi v. Cappard, 2 Cox, It is not enough to entitle an heir at liw to in8|MBC- 
318, 319. Vend. &l PuRcii»f>‘ Title ; Proof of tion of deeds, that at the close of an answer admitting 
^ ' the ancestor's will, he introdSces an alk^tion that 

To a bill of discovery, praying amongst other things, he is heir. Potter v. Patter, 3 Atk. 719*^ 
a discovery of the correspon^ltoci lietween the parties A jointress is not obiigeA to bring Her jointure deed 
defendants in the schedules |o;&cir anseicr, set forth into court, unless the rorty reauiitog will confirm it, 
a list of all letters, fice. in thdr possmoh, and also but she must ddiver iurit scl^edufo 6f the deeds she 
.extracts from the correspemdenep, stating the body has. ' Pefre v#^re, id. 6U. Jointure. 

^f the answer, hat such atraeu werey^pltly^^parts. A jelhtress mid her own part of the marriage set- 
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tScmoqUjD licr custody, and becamo poupsed her 
husbaim, as his executrii ; on nio^, sbe^as 
ordered to produce it to the clerk in court*, butflT' 
deliver it up, that being the very end of tfliiw^ 
Agtm V. Aston, 3 Atk. id. 302. - - ' 

A jointress or purchaser ought:, to produce ' thi& 
deeds, to see if ^ tlie lauds they claim are comprise 
therein. S. C* 

Where a 8on,'‘remaindcr-man in tdl, under a set- 
tlement made l^.hU grandfather, in which the father 
was tenant for 'life, without impcaclimcnt of waste, 
preferred a bin to have the title deeds brought into 
court, Ld* II; refused to direct it, observing that some 
third' person, and a secure place agreed u{K)n by the 
parties, Woiw^bo a much more proper repository tiian 
a master ;-^add he added, that the relief prayed, was 
the first uplication of tlie kind. Pjfncent v. Pyncenl, 
3 Atk. 571. Tenant foii Life, and Rkm.-mam. 

If bill inipeaches account, and charges tiiat plaintiff 
has no copyr defendant in pleading stated account, 
must annes^«^copy. Hankey y, Simpson, id. 303. 

Motion that piaintifF might be at lilierty to inspect 
the books of the East India company at Jlumbay, in 
relation to a transaction respecting certain bills, and 
that the factor might produce them on oath ; the com- 
pany had^ put in answer, alleging that the eutiie.s 
specified in llieir answer wera all wliu'h related to tli': 
transaction, tlicy 'wero infonued by tlu.ir factor ; 
but this was not satisfaclion oiioi* di o i>’uii;tI0‘, as 
companies ^‘iiot answer u|«on oath, i did the fac- 
tor swear that these were -j.! the entries. Motion 
refused, first, l)ecause duplicates of the books had 
been transmitted to England, and the motion should 
have been to inspect the entries here ; secondly, lie- 
causc the books contained other mutteis besides those 
relating tp private trade, and plaintiff had not named 
particularly in his notice what particular entries or 
paf^rswere to be examined; and thirdly, because 
plaintiff might have made some of tlie members of the 
company defendants, and got their answer on oath. 
Steward v. E. i. Comp, 9 Mod. 387. 

If a defendant submits to produce a deed, tie will 
be obli{^d to do so bcfoiu the bearing, if the court 
shall think fit to order it, Slanhope v. liobcrls, 2 Atk. 
214. 

The plaintiff claimed, by virtue of a remainder in 
tail expectant on the tenant in tail’s dying without 
issue, and was the heir male of the family ; the de- 
fendants weiUi^sfers and heirs gciieml of the tenant 
in tail, and by>1:hcir answer shewed that their brother, 
the tenant in tail, suffered a recovery, declaring the 
use to himself in fee, and leferrcddp the deeds in their 
custody; the court ordered licfore tae hearing, toe 
defendants U> leave with their clerk in c^ jiL the deeds 
making the tenant to the proacipe, and leading the 
uses of tho recovery. BettUm v. Farringdon, 3 P. 
W^. 363. 

Tho defendant’s witness proves a deed, and refers 
to it in his depositions ; the plaintiff cannot compel 
tho defendant to produce the deed at the hearing, the 
reference thereto not making it part of the depositions. 
Hodson V. Elf.;Warri?igtoti, id. 34. 

Plaintiff had proved a deed in the cause, and de- 
fendant hall got an onler at the Rolls for leave to 
inspect it,;^bA tho ground that tiie deposition referring 
to the ^ ^ - 

Order di 
not before the’ 


had made it part of tho deposition. 
1 per Ld. (’h., because defendant is 

aring to see the strength of the cause, 

or any deed to pick holes in it. Damrs v. Davers, 
2P. W. W. 410. 2^'Stra. 764. S. C. Ogfe v. E. 
Gower, 2 Foiyl.' 67. And the rule extends equally to 
leltem referted to at exhibits by tho depositions, 
fev 'v. PisUir; 7 ¥08*^414. 13.^ P. 

Plaintiff filed a» bUV foV 'discoveigr. and ^afecount 


against defendant, who" lived at Com 
fondant' set foitli the pa^iculars of 


Uiem at Constau- 
ati^ appoint. On 

i bclb# ' aAswe^g^s was helf sufficient, 
.lib; nwk, fee. upim'an afiidavit 
Arid swmn before the con- 
nii or ambalMdr ah^ad ; plaintiff to be'At liberty 
to take copies at liis own eSipenoe. ^ Hornby v. Pem- 
berton, Mos. 67. ^ 

Rill by one co-heir against aii$|j|r* who set up 
testator's will in his favour, but acknowledged the 
deeds to lie in his hands. Hq^shall .prodi;^ ^ 
deeds to plaintiff, though the valuby of , the will his 
not yet been tried at law. Plotter v. Sydenham, 
9Mml.99. 2C!i.Cd.4. Scl.Ch.ea*2- ‘ 

A i)oer disinherited by his aiiCGStqf- 'it entitled to 
the favour of the court, and on bill .mnd answer to 
have tho family deeds brought bofore the .master, in 
order to sec whether anything can be discovered for 
his advantage. Kl, SnJ^olk v. Howard, W, 177»^ 
Pkkii ; II Kin at JiAW. ' 

Rill for a discovery whether in a mortgage ma^ 
by A to Ji, whicli had been assigned to the defendant, 
there was not some trust declared for the benefit; of 
the plaintlfl' ; defendant by answer, denied that there 
was any trust flcclared for the plaintiff : the answdr 
:icing replied to, the rpicstion at the hearing, whether 
f’erendaiit sliould be obliged to produce the deed^ 
the court would not compel him to do it; qu,7 
Hall V. Alkiiison, 2 Vern. 463 . Discovery ; Trust* 
It is not sufiieicnt that a party swears he has no 
books, &c. to his knowledge, concemiag the matters 
in question, but those produced ; l^. must swear 
without the qualifying wonls ** to his knowledge.** ^ 
Jferiford M, v. Ilertford Poor, 4 Vin. Ab. 440* 
2Kq. Ab. 14. Rridg. JVac. Dig. 423. 

A peeress ordered to produce deed confessed in.h|$r 
answer on honour only, not on oath. Hamilton y* 
(fcmnv/, Free. Chan. 92. J’ekiib. 

Deed in favour of volunteer ordered into court it 
his suggestion. Brookbanh v. Brookbank, 1 £q. Ab. 
168. 

A corporation as trustees for a charity shall not be 
obliged to produce their books relating to the trust, 
though they submitted by their answei’ to .pr^uce 
them as the court shall direct. Alt, Gen, v, City ef 
Coventry, Run. 290. 

Rill selling forth a settlement, and to compel the 
cjfeculion of it by defendant, a trustee ; defendant, fay 
answer, said that he liellevcd ihero was such a deedl 
as in the said deed is set forth. At the hearing, 
plaintiff would have read this deed, though no| proved, 
supposing it to have been codfes^ by tlie answer ; 
but the court would not permit it, because the con- 
fessing went 110 farther than what was set forth In the 
bill, and would not warrant the reading of the de^ 
produced, though it had such clauses- in • Anon. 
2Vcai.361. \ * 

^ 

LXXVI. PiioDuc^iioNoi^BliiiTiire^ 

Party examining witness is bound .t^t^keep him in 
town forty-eight hours aflLcr his productiori St seat of 
adverse clerk in court, and if cross-iulerrogatorieat are 
left with examiner within, forty-aigl)^. hoars, party 
must keep him in town till cross-exaSlination finished, 
and if witness departs, 'party must bring* Im- back at 
his own cx|Hmce, or examination in chief will be sup- 
pressed. Whiltuek v. Lysaght, 1 S.'jk S.446£ Pr, 
Ckoss- Examination*; . . . • 

Pruccet^ng under^ti^^acAj^ff Ann. c. 18. to com- 
pel produifetion of cei^i Exp. St, Aubyn, 

2 Cox, 273^'.- 

F'^her H^neting prevent his being served 
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wlih ftutiptena. Father ordered to ditoovcr whclO inr 
iftttt wai* HqSklyi V, Ltikin, Dick* . 



LXXVII. PnoiiiBiTiON* 


•.iV 


Slealeho Courts, inferior. 


Only one writ of prohibition in the same cause. 
Beame's Ord. 37. » 

No writ of prohibition to pass without warrant under 
the Ld. Ch.*s band. Id. ib. 

Prohibition to the prize court for proceeding after 
treaty of pcacchwith America, refused. Vase of the 
ship Harmonf, Coop. 325. 

Prohibition to injoiu, judge of prize court from 
proccediug in question of prize or no ])ri/c, refused. 
Nxp. X.yiic/i, 1 Mad. 15. Jurisoiction'. 

Proceeding uptm bail bond in Mnrshnlsca ooiirt 
assigned according to the practice of liiat court to imc 
of its oflicers, is not a,procccditig against a prohihi- 
tioR restraining the original action so as to incur a 
ooBtempt. Jveson Ym Harris, 7 Vcs. 251. Pr. Con* 

TEMPT. 

A writ of prohibition may he had in the court of 
chancery in tne vacation, the court being always open. 
Id. 267. 

Put in Montgomery v. THair, 2 Slch. &c Lcf. 136, 
Ld. Redqsdalo was of opinion, that when the other 
€!ourts arc open, tliis court should not eiitcTtaiu an 
application. !^r a prohibitum; and his Lordship 
directed the application to Ix! niiidc to a court of law. 

Prize jurisdiction iRxtends to tpieslion whether a 
person, who received and sold the property, received 
It as consignee for valuable consideration, or ns prize 
agent. A prohibition, therefore, against a monition 
to bring in tne property or tlie piocceds, was refused. 
Niiysotahed, Case of ihc Danisdi ship, 7 Vcs. 593. 

Motions for prohibition must be founded on afli* 
davit, not suggestion. Cerp. of Worcesler v.liennct, 
Dick, 143. 


Prohibition issues of coui>c on proper ndidavit, 
but defendant must plead before he applies for it. 
Walker v. t'andcrhcUle, Dick. 3o6. 

"Where a custom for a church rate is pleaded in llie 
ecclesiastical court, and the plea admitted, they 
may proceed to try ilic ciiNloin, but, if ilenied, a pro- 
hibition lies. Dnnn v. Coates, 1 Atk. 289. Pu. ik:- 
CLESIASTICAL CoL'IlT. 

A piohibition to the ecclesiastical court cannot be 
granted upon petition; but by motion and a proper 
suggestion, it may. Hill v. Tamer, 1 Atk. 516, Ku- 
CLEsiASTiCAi. Court. 

■' If a par^ be sued in an inferior court iii vacation, 
for a matter out of jurisdiction, a prohibition lies in 
phanceiy^' of an affidavit to that effect; but no affi- 
Avit is necessaiy where, on the face of the declara- 
%n, the matteif appears to be out of the jurisdiction. 

:diwn,lP.W.47e 1. JuRlSlJlCTION. 


Prohibition tp^^att. inferior court for holding plea of 
a matter ottt ot Sieir jurisdiction. Newhouse v. Mil- 
hank, I Yetn. 276. 

Prohibition lies not to an inferior court after the 
defendant has pleaded there, for by pleading thc dc< 

. fondant submits t^^tbe jurisdiction ; but at the suit of 
the king prohibition lies, though the defendaut has 
pleaded. . But if a prohibition has been granteil, the 
court will grant a sujicrscdeas if there is an affidavit 
' that the cause arose within the jurisdiction. Anon. 
1 Vern. 301 . Jurisdiction ; iWaiyrr ; Crown. 

If the spiritual court ab^ to compel an exe- 
cutor to pay a legacy, mthout security to tefond, a 
proh^ion shall go. Noels. Robinson, 1 Vern. 93. 
Vent. 350. 2Cb.Ca. 145. 2 Cb.Jlep. ^8. 


Pipphibitifii granted for arresting in tlio marriImFs 
CO^'for^ matters arising out of their jurisdiction, 
M^t^h b«Dg disobeyed, an attachment issu^ against 
^e persons disobwing the same. Keale v. Sutton, 
2 Rep. Ch. 301. 


Pro Interesse Suo, see Pr. KiaD,28. (g). 


PuuLicAixoN, see Pn. Kvxo. 3Q. 


LXXVTll. IWivrn. 

See also n wKcv. X. 3. ( b ). — JMoutoaor, 111.2. ( b ) ; 
IV. 1. — Pit. Costs, 10. (/i/t). — Pb. Payment 
INTO Court, 2. 

1. CmeraUy. 

2. Appointment. 

(i#) Generally. 

(h) heforc answer. 

(c) Who may be. 

((/) Against e,\ecutiws, administrators, and 
trustees. 

(e) Over infanCs estate, 

(f) ylgainst joint tenants and tenants in 
common. 

(g) Against mortgagor or mortgagee, and 
other iucnmhranccrs. 

(/i) In partnership, 

(i) Pendente lite. 

{ }) Against vendor and purchaser. 

(A:) / R other rases. 

3. Powers, daties, and Halnliiles, 

4. Seeuiily by, and Uiihililies and rights of sureties 

for. 'h 

5. Aeeoants and nllowanres to, 

6. JJischurge and removal. 

1. Oemcrally. 

The purchase money of timber belonging to a lu* . 
natic estate ])ciniittcd to be paid to the receiver, in 
order to be by iiim paid into court^^Jri re Starkie, 

1 Russ. 476. Pit. Pavmj:.nt of ' Money into 
Court, 

Where a receiveras in possession, other persons not 
permitted, without the leave of the court, to enter 
under a c:1aim of a right of common not previously 
exercised. Johnrs v. Claughton, 1 Jac. 672. 

Receiver gr.Tnted in default of payment into court, 
on ail equitable charge and a juugmeut, but execu- 
tion prevented by the circumstances . of the title. 
The right not affected by a subsequent variation of 
circumstances, and established over the whole es- 
tate, though of great value compared with the debt, 
as a reasonable part may be tendered as security, or 
the debt may be paid into court. Curling v. 'Pawn* 
sheml, 19 Ves. 528, 

The possession of a receiver or sequeitntor is not 
to be disturbed without leave of the court.;; Brooks v. 
Oreathed, 1 Jac. & VV. 178. SKQUESTJirimR. 

A mortgagee of a term croat^ for i^ng por- 
tions, and expired, is not entitied to an account of 
rents and profits in the hands bf a receiver, accrued 
before tlie expiration of the term. Cmfoy v. Adderly, 

1 Swan. 573. Mortgagee ; Account. 

A mortgagee of a term is not . entitkid to a retro- 
spective account of renfo ai^ jfrodts. Id. 579. 
Mortcaoes; JtocouNT. 

PiaintUP suing for equitaldc relief, part of which 
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only ooiild be had at law, is not entitleiLto eloe$» . bat 
can proceed at law only ^ leave of the co^t^ >^'A 
tereiver, appointed at his instance, who, thOatf 
oflteer, ought, as indiffeient, to lestrain him, not aqPr' 
by an order for liberty to distrain without bjs un- 
dertaking to proceed no farther at law. MUU 
V. Fry, 19 Ves. 277« Pn. Election, Law, or 
Equity. 

Creditor going into possession as quasi mortpgra, 
not entitled to receiver’s fees. TrimUsim v. Iiamill, 
1 Pall & B. 384. Deutor & Cred. ; Mortoor. 
8c Mortgee. Allowance to. 

After a bill of foreclosure filed by mortgagee, and 
•a reviver appointed, tenant fur life of the mort^ged 
premises, witn leasing power, makes leases. A bill 
IS filed hj a judgment creditor, who moves to set 
the premues pending the cause. Ordeied to set, 
without prejudice, to any right of the tenants against 
their lessor, and they, as tenant from year to year to 
the receivw^ lieing entitled to notiec to quit. JA, 
Mantsfield V. Hamilton, 2 Scho. & L. 28. Tenant 
FOR Life ; Lease. 

Where a receiver is in possession, an ejectment 
cannot be brought without leave of the court. Angel 
V. Smith, 9 Yes. 335. Ph. Ejeitment. 

Upon motion that receiver may be at liberty to 
defend an ejectment, the parties intci-cstcd l)ciag 
adults, and consenting, a reference was inatlc wlio- 
tlicr it was for their b('ii '.fit. Ana!, w Ves. 287. 
Ejectment. 

Court will onlcT person to be examined pro in- 
ter esse suo, as w'cll against receiver as seciuestrator. 
Oomme v. West, Pick. 472. 

The course of tlie court is, that if a receiver is 
appointed, and tlie owner of the estate is in [losses- 
Sion of part of tlie [ircmiscs, application should Im 
made to the court that the owner should deliver [ws- 
scssion to the receiver, w ho cannot dcstrain on the 
owner in possession as he is nut tenant to him. if, 
therefore, loss arises, it was the parties’ fault in not 
applying fitfr that. Griffith v. Griffith, 2 Ves. 401. 

Tenants directed to pay their rents in a given time 
on the first application, or to stand committed, or the 
receiver to be at liberty to distrain on one tenant. 
Mitchel V. Dk, Manchester, iiick. 787. 

A receiver will be continued until deeds of sale 
under the d^rco arc executed fur the purpose of col- 
lectiqg arnej^ of rent. Quin v. Holland, Kigdw. 
295. 

The court will not allow a mortgagee more than 
bis principal and interest, notwithstanding the mort- 
gagor has agreed ho siinll be paid fur his troullc of 
receiving the rents. French v. Bari, 2 Atk. 120. 
Mortgagee ; Account. 

A receiver need not be served with a writ of cx- 
ccutioB of a decretal order, but only with a copy ; 
and if he disobeys, shall be committed. Macariy v. 
Giltsm, Mos. 40. Pr. Service of Decretal Or- 
der. 


2. Appointment, 

(a) Gemivlly, ' ' 

(h) Beware answer, 

(c) ll/iio may be, 

(d) executors, administrators, atid trustees, 
(ej Omr infant's estate, 

('/) Against Joint tenants, and tenants in common, 
(g) Agaimt mortgagor or mortgagee, and other innm- 
branemrn 

fh) In partnenhip* 

(i) Pendente Ute, * 

Againtt vendor and purchaserf^ ' 
ih) In ether cases, 


WhetB. si appointed in »stiit for specific 

perfoimatice^'^ft the purchfi^ is compiled to take the 
is to'be ftonsideira as bis receiver. 
Boehm ^ v. IfM, 1 Tiimf & R. 345. Svac. Perf. ; 
Vend. & Purch. 

A receiver, appointed l^ the oouij^ is appointed on 
behalf of all parties. Davis- Marlborough, 

2 Swan. 118. 

Application for injunction and appointment of re- 
ceiver, should be made the suljaelt of two suGce8||vo 
motions. Latosim v. Morgan, I'^Prioi,' 3(^* pR* 
Injunc. ; Motion. 

To maintain an exception to the master’s appoint- 
ment of a receiver, a strong case of disqualification is 
necessary. Slnnpe v. Sharpe, 12 Ves. 317. Pb. 
Exceptions to Kepoiit. 

Exceptions to tlip master's appointment of a re* 
ceiver, disallowed. Wilkins v. Williams^ 3 Vet* 688*^ 
Exceitions to Report. ^ '■’r 

The court will not control the master’s appointl&Df 
of a receiver, without a special case. Anon, 3'v^. 
515. - 

Appointment of a receiver in the place of tbfi se- 
questrators, disrharges the scc|ucstration. Shaw v» 
Wright, 3 V^es. 23. Stat. 38 (ico. 3. c. 90. .was 
passed in consctpicucc of this case. Pii. Seqvbs- 

TllATTON. 

Exception will not lie to a master’s report of tbo 
appointment of a receiver, without shewing that the 
person np])ointcd is improper. Thomas v. Dawkin, 

3 Ero. C. C. 508. S. C. I V’es. 452. I^r. Excep- 
tions TO ]\1asteii*s Hkport. 

Exceptions to a master's report of a proper peitKm 
to be receiver, overruled, as me report ought to stand 
till the party approved is impeached as an iinpvf^ier 
person. Ctvuze v. Pp» of London, 2 13 ro. C* C. 
253. S. C. Dick. (>87. I’ll. Exceptions to Rb- 

PORT. 

A commission of bankruptcy cannot supersede a 
decree lor a receiver, which is discretionary in the 
court, and ns useful a power ns any that belongs to it, 
and it is provisional only, not anecting the nghts of 
the parties. Skijtp v. Harwood, 3 Atk. 564. llAyix* 
CY. Commission. 

The court has not a jurisdiction to appoint re* 
reiver, unless a cause be depending. Exp, WMtJiM, 
^2 Atk. 315. Pit. 1’etxtion. 

I'hc appointing a receiver is not in allca^ a tum> 
iug the party out of possession where a receiver is ap- 
pointed of an infant’s estate; in such case, the re- 
ceiver's possession is the [lo^ssion of, the infant ; but 
on the appointing a receiver in an adversary’s suit, as 
whcie the [ilaiiitifF in ejectment has recovered a ver- 
dict, here the receiver's possession seems to be the 
possession of him that has the right to^^t.. Sharp Ym 
Carter, 3 P.W. 379. * ■ 


(JO BeJ'ore answer. ' 

Motion by simple contract cihdiCd^ df me who hail 
been a trader, but ceased to be so, and Was not a 
trader at' the time of his death, for a nsoeiycfr, upon 
affidavit before answer, refused, jsot bedojg within the 
stat. 47 G. 3. scss. 2, c. 74. j&ene v. Blley, .3Mer« 
436. Ditet. 8c Cred. ; TuAbrat ; Stat. C. of. 

lleccivcr granted before answer upoii the bill of a 
purchaser pendente Zite, viz., a suit instituted by the 
wifo of the vendor, elaioiing utiidor a settlmnont vo- 
luntary, as being after marriage. {Metcalje v. Pulver* 
toft, 1 y. & B. Agnation, pendente lite; 
Pr. Answer. 

Rcceiyor apiminted befott answer in a case of a 
devise ^.foui tfu^toesir^rf .whom two declined to act. 
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•11 Mffties beinff befon tfid. Qouit, ahd.,!eix 9 f^li^bg. 
BrmtU t. Barrm Mer. 696* • ^ ' 

■iCJawSf • ItAiinWfc 


Receivjir apMitited, on aflulaviti J 
PuOcimth T. fraffard. IB Ves. 983. 

"Motutt for H receiver, ii^ a strong n? iifiAfo, 
United before answer. Vannv* Barnet, % 3 to. C.C. 
168* WjiSTE. 

fc) Who may be. 

. Frochain ami of infant plaintifik not permitted to 
act as receiver. Sttne v. wUhart, 2 Mad. 64. Pn. 
Frocii. Ami. 

Solicitor under a commission of lunacy not to 1)c 
wpoint^ recmver of the estate of the lunatic, llxp. 
Finci^, 2 Mer. 452. Lunacy, Sol. under Com* 


An ^ecutor is umler no obligation to give ^irity ; 
It ff it mal for a court of ^uity to compel him 
IgiVe any, unless upon affidavit of insolvency 
.misconduct ; but where' an executrix, appointed 
guardian of her three children by her first husband, 
marries a second husband in necessitous circumstan- 
ces, the court will appoint a receiver. Dilbm v. Xy. 
Moiint-Cashel, 4 Bro. P. C. 312. Kxecutor. 

Where it is probable there will bo a misapplication 
and wasting of the effects of an intestate;, by a limited 
administrator, who is only trustee for an iiiiant, the 
court will appoint a receiver, /fuum v. Hav^, Barn. 
23. Adsior. 

The court refused to appoint a receiver, of a .charity 
estate, against a corjmration as trustees. Att* Gen, v. 
Mayor of Stafford, Barn. 33. Charity ; TrustiIS. 


MISSION. 

Peer not to be a receiver. Alt, Gen. v. Gee, 2 V. 
& B. 208. Peer. 

Genera] rule, that a trustee shall not be the receiv- 
er, 'with emolument. Sutton v. Jones, 15 Ves. 584. 
Trusteb. 

Tmtee not to bo reomver, unless a special case, 
and witiiout emolument. Sykes v. Hastings, MVp. 
363. Trustee. 

The trustee cannot be receiver. Anon. 3 Ves. 515. 
Trustee. 

The master’s judgment is conclusive in appointing 
a receiver, unless some substantial objection is shewn. 
It u no objection^ a receiver, that he is a practising 
barrister ; but the solicitor in the cause cannot be re- 
ceiver. Garland v. Garland, 2 Ves. J. 137. 


(«) Over hfant*s estate. 

Court will not order receiver of infant’s estate to 
keep down interest of mortgage debt, unless mastei 
reports it due. Anon. 6 Mad. 9. Infant. 

Bill for sale of real estate for payment of debts. 
The heir at law being an infant, the parol demurred. 
I'he court will appoint a receiver as in other caSM. 
Sweet V. Pirtridge, 1 Cox, 433. S. C. Dick. 696. 
Dkmur, Parol. 

Receiver appointed of infant’s estate immediately 
on filing hill. Pilcher v. Hellear, Dick. 680. 

'i'he court will not appoint a receiver of an infant’s 
estate where there is no bill filed. Anon. 1 Atk. 489. 
578. Infant. 


(d) Against executerti administrators, and trustees. 

£|Rcutor and trustee becoming bankrupt, a receiver 
Wiis appointed, though testator knew the commission 
had issued^' Langley v. Hawk, 5 Mad. 46. Kxe- 
cutor. 

Court will appoint receiver of intestate's personal 
estate, if admor is sworn to be insolvent, before his 
answer is come in, although fact of his licing abroad 
(Mted in plaintiff’s affidavit) be denic<l. Scott v. 
Becker, 4 Price, 346. Insolvency ; Admou, 

Receiver will not be appointed, on mere ground of 
executor being poor. Howard v. Papent, 1 Alad. 142. 
Executor. 

A receiver having been appointed, the executor 
being out of the jurisdiction, on administration after- 
wards taken but, it was referred to the master to re- 
consider the appointment pf receiver, regard being had 
to the adminutiration gikntcd. Faith v. Dunbar, 
Coop. 200. Admon. 

Receiver ought not to be appointed where there is 
a trustee wi^. power of entry and distiess. Buxton v. 
AfonkkoiiM, Cbopi 4 1 . 

Though thit«court will appoint a receiver upon mis- 
conduct of the executor, it will not, upon tne single 
ground that hot.is in mean circumstances. Anon. 
12 Ves. 4. Exaburan. 

Receiver appoiiitcd before answer, upon affidavit of 
misimplicatio^ 4nd danger to the property, in the 
hands of an executor, the co-cxccutors consent ing to 
the order. A strong case necessary against an exe- 
cutor. Middleton v. Dodsieelt, 13 Ves. 266. Exe- 
cutor. , 

Where an heir had, by decree, 1)een substituted as 
trustee to execute a devise to charity, upon his laches, 
an account was decreed, and receiver appointed. Ait. 
pin. V. Bowyer, 3 Ves. 714. Account; Heir at 
Xaw. , 

The court will not appoint a receiver of assets in 
the hands of executor, merely because the executor is 
.-not of afllucnt fortune. Hothornthwaite y.-.Rassell, 
2>Atk. Execltor. 


(/) Against joint tenants, and ienunts m eomuum. 

Vice chancellor entertained a doubt whether iu any 
case of one tenant in common excluding actually the 
otlier from enjoyment, &c. of estate, this court would 
grant a receiver. Tyson v. Fairctough,, % S. & S. 
144, Tenant in Common j Exclusion.'' 

Motion made by a tenant in common for a receiver 
against his co-tenant in possession, refused ; it not 
amounting to a case of exclusion. Millbank v. Revett, 
2Aler. 405. Jd. 

tenant in common in possession ordered to give 
security for paynicnt of tho proportion of rents to his 
co-tenant; otherwise a receiver. Street jif. Andei'ton, 
4 Bro. C. C. 414. Tenant in CoMMOKii^' 

,0?) ^ei*dnst mortgagor or mortgagee, and other im- 
cumbrancers, 

'J'he grantor of an annuity secured by an equitable 
charge on certain lands which are subject to a prior 
charge, goes to reside abroad, but by liis agent con- 
tinues ill receipts of the rents and profits. The court, 
on the application of the annuitant, will appoint. a re- 
ceiver, though the grantor has not apfieared to tho 
suit. 7W//A>/dv. /ri'inc, 2Iluss. 149. Pr.Afpeau- 
ANTE ; Annuity. 

Motion for receiver on mortgage of mines who had 
become partner by purchasing shares in them, on 
ground of mismanagement, and excluding mortgagor 
from interference, refused : the parties haviog regu- 
lated their rights by subsequent agreement, and mort- 
gagee denying his mortgage was sati^o^ Tho 
rights and duties of persons in that situatioiiiAre not 
to be governed solely by principles applicable, to one 
standing simply in character oi mortgagee or partner, 
and to deprive him of possessioiY on. mund of mm- 
managciuent, it must be of adet^ specified nil- 
turo. Rowtjy. Wood, 2 J. tt W.653. Mortgage ; 

I PAIlTNERS.^g ' ^ 

i On mptioil^r ruceivur against mortgsgee insisting 
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1>y answer, he is not fully paid, court will |iM..try 
-that fact on aiHdavito Ith557e MoRTGAQBe,'^^' ^. . . 

^ Tho management of tlic estates, and nijsappli^. 
tion of the rents, and collusion with the morlgara|f; 
are not grounds for a motion, before answer, to tal^' 
possession from him. Berney y» Sewell, 1 Jac."&, W. 
647. Id. ^ 

When the fimt mortgagee is not in possession, a re- 
viver may be appoiiiteil at the suit of a subsequent 
incumbrancer witliout prejudice to the first mortgagee’s 
taking possession. Id. ib. 

A mortgagee who has tho legal estate cannot have 
a receiver. . Id, ib. 

When a first mortgagee is in iiosscssion, a receiver 
will not bo appointee! against him, except on liis coii- 
fe^ion that he has been paid oflT, or his refusal to ac- 
cejjl^ what is due to him. Id, ib. 

'I'he appointment of receiver is fur benefit of incum- 
brancer only so far as expressed to llieir benefit, and 
they choose to avail themselves of it. (hvaley v. Ad- 
dersley, I Swan. 579. iNcuMnaANCEii. 

A third incumbrantxsr on a rectory having obtained 
a sc(]ucstration, a receiver was appointed at the in- 
stance of a second incumbrancer. While v. Bp. 
Peterborough, 3 Swan. 109. Charokon Hen i. pick. 

Hecciver upon a mortgiigco in possession who can- 
not ,asccrtaiiv "tho debt due to iiiin. Codrington v. 
Parker, IGV^cs. 459- IMonTt:Ac;r.. 

A receiver cannot lie apnointed wiii.o'.i noitgngec's 
being Wore the court, it a niorlga' jq pears iijioii 
the face of pleadings. Pm t. y. Williams, (loop. 31. 
Pl. Pautv ; IMoiiTOOit. & MonTor.i:. 

A sccoml iTiortgiigcc (the pJaintiif) ajiplicd for re- 
ceiver, this was op])oscd by a defciulaut who had 
purfdmsed from plaiiitiff part of mortgage and wa^ in 
posscMion as tenant of a part of estate of which the 
rent was equal to the iutorost of his share of the mort- 
gage. The court held, the two characters of tenant 
and mortgagee could not he united, and, therefore, 
granted tlic receiver, ylrchdeacon v. Powes, 3 Ansi, 
752. hio^GAGfi. 

The court will appoint a receiver of the rents of 
lands in mortgage, pemliiig a hill to foreclose. Crowe 
y. Ilallidny, 2 Ridgw. P. C. 58. Mojitg ag k, Fori:- 
CLOSnitE OF. 

When a mortgagee is not in possession, the court 
will, upon application of creditors, appoint a receiver 
of the' moi&agcd premises, hut without prejudice to 
the right w the niorlgagcc to obtain possession.! 
Bryan y, ’Cormick, I Cox, 422. Mohtgagi:. 

Second mortgagee, the mortgagor living, cannot 
have receiver witliout consent o'’ first iiiortgigec. 
Phippsy, Bp, BitlhSi Wells, Dick. C<'tb 


]kff^je|n fwB rbeeiver i|i« fpi'ning concern, refused 
upcb the suitable interest, 

not at a cxfKsncc. bc- 

(met denied by the aoswcjft* Nor^ 
Acweii*, jv 

tteMtvcrJw ordered wrely on a.dittiftiition of 
partnership. Onlcrod on %eacli of the dnty of a 
l>artncr, or of the contract, bj^ oontiouing trade 
with joint eflfects on the Harding 

r. Glover, 18 Vcs. 281. PAiS®»wUPf Dissfti.ii- 

TION. 

'' C’ourt will not apiwiut receiver W oflccts of s^lw 
sisling partnership, unless on gmlftWst Jbusos-.of some 
of the paitiieis. Olirvr v. IJamiUon, 2Aiist; 453. 

1 ii a cai^ for an account of a partnership, both 
partneis Ixiing dead, a receiver shall lie. appointed, 
scciis, in the case of surviving partner. Philips v* 
Atkinson, 2 Rro. C. (’• 272. 


(0 Pendente lilc: . , 

Dhaiiccry will ap|)oint receiver pending suitiWh** 
clesiasticnl coiiit to recall probate on a case of e||onlg 
pn^sumplion. Kulheij'ord v. iAuigfos, I S. 11. 

.Iciiisnic'iioN. 

'I'he profits of the ofTiec of (‘Icik of the peace being. 
a.s.dgned for payment of creditois, a receiver was fip- 
^loitiled, |)euiliiig the (|ucslioiiof the validity of Ihc 
assignment. Palmer v. I'anghun, 3 Swan. 173[# 
PuHi,ie Oi i iciiu ; Assignaikm. 

Demurrer lies to hill, inter uliaj for a receiver nil 
letters of adiniuislration granted, where no roafoniti 
shown why they cannot be immediately takch out. 
Jones V. Frost, 3 Mad. 1. .'D;siAjuuiiKii ; AitMON.^,4r. 

I’cniliiig a c|uesiion whether estates devised were 
subject to a Imiul cxecuied % ihc: testati)!’ for nu|lri9g 
a settlement on his wife and children, the coiirrre- . 
fused to apiMiint a receiver, tho devisees in trust cob- 
senling to pay the rents into court. Pre'oblc y,' Bog* 
hurst, 1 Swan. 313. 

Jnrisdicliim ofa court for an account of pcrsppal 
estate and a receiver, pending a litigation for prob&te> 
though an adininlslratiou, pendente life, might Im oB^ 
taiiied in tho ccelcsiastical court. Atkinson v. 
shaw, 2V. & 15. 85. S. P. Balt v. Oliver, 

JliUlSDIC ilON : Aijaion. ‘ 

The court of chancery will not inteiferc by appoiuif- 
ing a receiver u\wn the mc^rc ground that two wills. 
are in controversy in the spiritual court ; and no 
cial case that the pro[)erty is in danger and cannot 
Ih: sccureil by adiuinistriitiop pendente lUe. llicharjde 
V, Chare, 12 Vcs. 452. Spiritual Court. 


^ (b) In partnership. 

Receiver of the debts due to a business appointed 
at tho suit of fiorsous to wlioiii a share of the profits 
iiad been assigned, against a sulisequcnt assignee of 
the debts. Candler y,CaiuUer, 1 ,lae. 225. 

Receiver apfioiuted of mines in which several Iver- 
sons weie interested, the concern, from the nature of 
the subject, being a species of trWjfa, and nut a mere 
tenancy, in common in laud, ^effereys v. Smith, 
IJac. Sc W. 298. Minks. 

The jtourt will not, upon motion, appoint a re- 
ceiver /dSif a partnership, unless it appears that the 
plainriiT'will be entitled to a dissolution at the hear- 
ing. S. P. Chnptnan v. Beach, id. 594. 

Where some members of a partnership, citlicr in 
tlio ordinaiy covrse of traile, or in closing the trans- 
actions after a dissolution, seek to exclude oUicrs from 
a just share in the management, the cMt ajreoints a 
receiver. Wilson v* Greenwood, 1 4jCfl* ^ 


'J'hc court w ill not appoint a receiver on bill by heir 
against a devisee to controvert the will unless there 
.TTO strong circumstiuiccs. Knight v. DtsplessU, 1 Ves. 
324. 

The court is not to appoint a receiver on account 
of a dispute in court ccelcsiastical concoming the pro- 
bate. id. ib. " V ^ 

Whilst will is contesting in eccldsiastical court on 
the ground of insanity of testator^ lodeavcr appointed 
of the whole estate to ])ay in ftom time to time .what 
ho receives. Montgomery v. Clark, ^Atk. 379. 
SANITY ; Exoh. 

(J) Against vendor and pur^hit^'» 

On a bill to set aside a purchasM^he Answer of the 
defendants, the devisees pf thb purchaser, admitting 
great inadequacy of priccj^.and sja^ng their ignorance 
as to other circumstancep^of fraud alleged, a receiver 
appointed. StilweU vV 1 Jac. 280. Pi*. 

Answer. ' 



W?4} SeceivePi 

Braivor ap^intod ob Ihe motioo of Uw' Vendor 
.pending. « lenraBM of title, r Boehm v, Jac. 

« W. Wd- & PuacB.-# Fiu.KiDp. *«> 

Title. ' ' 

.H a pdrcUver of tho legal eitate ii^nid^'^ject 
to aneqaiuble fent-cliargOj reiiiae td-' w the rent- 
cHarge, a receiver will be appointed. .• rritchard v. 
.FUetwood, 1 Mcr. 54. Venu. 5c Pubcb. ; Rknt- 
Cbarge. 

^ Receiver appofhCed after answer of purchaser under 
cirdinistanccs. UaU v. Jenkinsmif 2 V. 5c B. 125. 
Vend. 5c ruacii. 


(fc) Jn other cases* 

Where a tenant in tail in remainder had agreed 
to pay a sum of monc^ after the death and failure of 
issue of his brother, tlic tenant in tail in possession, 
and had secured the money by a mortgage of the es- 
tate»' and covenanted to levy a fine and sufter a re- 
covery to give cflect to the mortgage, but on coining 
intp possession of the estate refused to ]icrfnrm this 
covenant, the court a]^intcd a receiver of the rents. 

Hinde, 2 Sim. 7. Post oiut Bono. 

The commissioners of a canal make an agreement 
for letting the tolls not warranted by the act under 
which they derive tlieir authority, aii<l prejudicial to 
an interest expressly reset ved by the act to the public. 
Tills agreement is acquiesced in for forty-seven years 
without complaint on the part of any of tiic sliarc 
holders, and during that period the lessee remains in 
undisturbed possession of the tolls : the court 'ivill 
not, at tho suit of tlio share-holders, disturb his pos- 
session by the appointment of a receiver. (Jmu v. 
Chaplin, 2 Russ. i25« Acquil'^cexcl;; Lkmuiii of 
Time. 

A oouit of equity will not appoint a receiver of 
rates wfiich are to lie assessed by commissioners, ami 
collected at a future ixiriod. Dreiot'o v. Barnes, 
3 Buss. 94. 

^ Where, from answer itself, there is strong presump- 
tion against defendant’s title, and which is inipenched 
by bill, court will grant a receiver, Stilwell v. lVi7- 
liams, 6 Mad. 49. Pn. Asswua. 

^ceiver of a lunatic’s estate appointed when no 
one would act as comnnltec. h’jp. UmIcUjIc, 1 Jac. 
5c W. 6‘39- Lunacv. 

In favour of equitable erolitors the court will ap- 
point a receiver on propei ty, against which a legal 
creditor might* obtain execution. J)(u:is v, D, Murl^ 
IhtroH^h, 2 ftwan. 132. Bxkcu uu.v ; EouiTAi.;.F. 
CltEDirORS. 

On advance of money defendant agrccil to execute 
mortgage, but . failed. Arrears of interest of advance 
due. On bill' for specific performance, receiver 
granted. Shahel v. D, Marlbm'on^h , 4 Mad. 4G3. 

Reedver ^panted against tenant for life subject to 
a term to raise portions, he refusing to ])nKluco title 
deeds necessary ^for raising such portions. Brig- 
stoke V. Mansel, 3, Mod. 47. Title Oi-.kus. 

Qiucre whether master can propose a receiver, or an 
application sliould be made to the court when parties 
n^lect to propose oi^ lieforc the master. A stranger 
cannot propore a receiver. In this case the neglect 
being accounted for, master was directed to review 
hjs report and receive proposal for receiver. Att. 
a<f«.v.JMy,2Mad.5246. 

' receiver appointed of the profits of a rectory un- 
^fse^ucstiatiouj^nd an iujiinction granted against 
^ ,«y>reing sequcsttitions. Silver v. Bp. Kt^iuich, 
-SSwan. 112. CuARoE on Benefice ; Sequestra- 
tion. 

Motion for a receiver against the legal estate upon 
evidence in a cause which bad not been lieard. refused. 
• v^ Paisingham, 3 Mer. 697. '* 


powWsf^^ltSip 

The.cofit has liht jarisdictioh to appmnt a receiver 
upotojpetUkin in bankruptcy. Exp.Tupper, I Rose^ 
Jw. B^SCY. JuRliniGTlON. 

^-^A receiver may be appointed against the legal title 
Th a strong case of fraud upon affidavits ; but under 
the circumstances of this care, an application after 
answer for that purpose, an injunction against com* 
milting waste and disposing of the estate was reftieed. 
Lloyd V. Passingham, 16 Ves. 59. Fraud. 

A receiver ajipointcd, on application of n plaintiff 
over the estate of a defendant who abaconded, to 
avoid being served with a subpoena to answer. Ma* 
gurie v. Allen, 1 Ball 5c B. 75. 

Receiver upon motion against the legal estate un- 
der a conveyance upon a strong suspicion of abused 
confidence arising upon the answer. Huguenin v. 
Baseley, 13 Ves. 106. ^ 

Where no one could be procured to act as com- 
mittee of lunatic, a receiver was appointed with a sa- 
lary, but to be considered* and give security as com- 
mittee. V.xp* IVarren, 10 Ves. 622. ‘ Lunatic* 
Coaimitter of. 

Where it appears by the answer that the real estate 
must be responsible (as that there is no j^rsonal es- 
tate to be first applied to debts), a receiver will bo 
granted in the first instance. WilliaWu v. M*Na» 
wmm, 8 Ves. 71. Pl. Answer. 

The court will not order a receiver of an estate 
where the matters in dispute depend on a mere legal 
title, cxi;e]>t strung ground of title is shewn and tho 
rents arc in danger. Alordannt v. Hooper, Ambl. 
311. 

Receiver not appointed on behalf of heir at law as 
agaiiist a devisee. J'hc heir must try the question at 
law. Knight v. Dujtlessis, 2 Ves. 3G0. Heir at 
Law. 

(Committee of the person and estate of lunatic, with 
restriction not to leceive any part of the estate. Re- 
ceiver ap|)ointed of tiiu estate. Eap. liillinghurst, 
Ambl. 104. Committee of Lunatic. 


3. Powers, duties, and liahilities* 

In orders directing the ap{)ointmcnt of a receiver, 
there shall lie a discretion to manage as well as let 
and set. G4th Cien. Order, 3rd April, 1828. 

A receiver, thoun-h he passes his accounts and pays 
Iiis baliinces regularly, is not entitled- to. niake in- 
terest for his own liCneiil of monies which' 'Come into 
his hands in his character of receiver during the in- 
tervals between the times of passing his accounts. 
Shavo v. Uliotles, 2 Russ. 539. 

Receiver, who is solicitor, will not lie permitted to 
bring actions against tenants for arrears of rent, with 
the a]>))Tobatiou of the master, in llio name of a trus- 
tee of the estate, but in opposition to bis wishes. 
Nor in such circumstances will tiic court refer it to 
the maslCT to see whether it would be projicr for re- 
ceiver to proceed in his own name. IJdla Crnnea v« 
Hayward, 1 M'Clel. & Y. 272. 

Court will not empower a receiver to sub for debts 
due to the estate, where tlic proceeding would be 
oppressive to creditors, or it is unlikely any advantage 
would be derived IHom it. JJacic y.John, i M*ClcL 
575. 

Receiver may distrain for rent due one yoar witli- 
out ail application to the court. Jinindou v. Brandon, 
5 Mad. 473. -i. 

!No instance of power being given by, eourt to 
receiver to grant lease which would bind infant re- 
mainder-man. Cihbins y. HoweU, 3 Mad. 469. 

Receiver of the \)crsoiial cst^ of ^the toatator, net 
passing his accounts and Mying in the balances, 
deprived of salary and charged with interest, not 
u|Nin ci^h from the time it was reoeived. 
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nccoiding to.tlie strict 'rale^ applicable to a %oei^r 
of annuu profits aad rents, but as an eieoutor svoud' 
be chai]^, 'Potts v. LeighUm, Ift^Ves. 273, / 

Receiver not permitted to lay out more than a veiy 
small sum at bis discretion. Wafers v, Taylor^ 
15 Ves. 26, 

Appointment of a receiver of an estate in India ; 
the receiver to be in England, acting by an agent. 
Imjuiiy directed what should be the term, beyond 
.which be should not bo permitted to let. - — ■ v. 
Lindsay, 15 Ves. 91. E. I. Estate. 

Rtoiver, not paying in a balance under an order, 
may be proceeded gainst personally by commitment. 
A previous, order, in the alternative, that by a certain 
day he shaU pay or stand committed, is necessary, 
though he . vvas under an order for payment by a 
certain day upon his appearance by counsel, praying 
time. Davies v. Craeroft, 14 Ves. 143. Fn. Order 

FOR FAYMSNTit 

Receiver charged with a loss ^ the failure of the 
banker, having made the remittances to his own 
credit and use, and not to a separate account for the 
trust. Wren v, Kirton, 11 Ves. 377. Invest- 
ment. 

Rec^iver^ is not to lay out money in repairs at his 
own discretion ; but under circumstances an inquiry 
was directed, and the report stilting that expenditure 
was for lasting benefit of estate, and by iilrcctiuiis 
of trustees, oracr for that allow;: ice w« : iiiade. 
Bhint V. CHUterow, G Ves. 7^).). T\«i*a 

Executors of a receiver aui.iitting assets, bound 
to answer what was upon a subsequent inijuiry found 
clue for interest, llovey v. Hlakeman, 4 V^cs. GOG. 
Interest. 

Receiver not liable by the failure of the testator’s 
banker at Bristol, with whom the receiver, when going 
to London to pass his accounts, dc]iosited the money, 
intending to draw for it. Hoivth v. Howell, 3 Ves. 
666. Investment. 

Motion by a remote remainder-man and tenants 
to^ restrain receiver from ejecting tenants, refused 
with costs, their inten:st not being suffic:icnt. Re- 
ceiver is to let the estate to the best odvaiitige, but 
he cannot raise the rents upon slight grounds, nor 
turn out tenants, nor let even for one year without 
application to the master. Wynne v. Ld. New- 
borough, 1 Vos. J. 164, 165. Ejectment j Injunc- 
tion. 

Receiver hei<0; gives security duly to account; not 
for faithful management. He c:innot set and let, nor 
make expenditures, without application to court : 
manager in West Indies, may. i) I orris v. Klme^ 
1 Ves. J, 139. Manageii of \V. I, Lst vif. 

A receiver appointed by the court ha. a power to 
distrain for- rent, and need not apply for a particular 
order for that purposii, unless there be a doubt who 
had a legal right to the rent. Pitt v. 6'nowdcu, 3 Atk. 
750. 

A receiver appointed by the court shall not make 
good a loss which was not owing to liis own default ; 
for where the iciiis in hand were large, it is a ne- 
cessary precaution on his part to leniit tliciu by bills 
to Loudon,' lather than in specie. Where u receiver 
pays money to a tradesman, and taktt bills for tltc 
aum, if he was in credit at the time, iKugh he failed 
soon after, it shall nut affect the receiver. Rut if 
* the money btid been lost by liis wilful default in 
placing it -in hands notoriously impToi}er, he shall 
make good the loss. Knight v. Ld, Plymouth, 3 Atk. 
480. Investment. 

A receiver during the infancy of plaintiff (who 
had no Guardian), was deerm to place out the 
surplus of tlie 'touts, when the same sltould amount 
to a competent sum, at interest, on govensiifi&t or 
’other securities, which be ncglecitod to 4b. The 
court, thsiufoto, diroctod that hu slundd 
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were in a ruinous condition, 'afid tenants often break- 
ing, will not justify a receiver's heqpuijf the balance 
in his hands, for it is not ^^e--'tM||^eed he could 
exhaust the whole money reccii^'nra tho rento 
of the estate. So where" a receiver settles his ac« 
counts, and delivers the vouchers to the ii^ant, only 
two days after ho came of age, it shall have no 
weight, though the infant adinitt^ the balaaoe, and 
receiveil it without objection. Uiehs v. Ilieks, 3 Atk. 
274. Vide Lonsdale v. Church, 3 Bid. C. C. 41* 
Adams v. Gale, 2 Atk. 106. Interest, wubh 9AY* 

ABLE. 

J 

4. Security by, and liabilities anti rights of sura^ * * 

A receiver, who bad omitted to account regularl^||.^ 4 :' 
became bankrupt, being indebted to tlie trust es^lp' f 
in a Ifirgc sum, and for some time no steps wdei. 
taken to have the accounts duly passed : Held, that '■ 
under the particular circumstances of the case, hia .. ■ 
siiietics were not liable to pay interest on the balanoQ^' ^ 
found due from him, thougli he himself, if solvent, 
would have had to pay such interest Semble* ^ 
1'hat in general the sureties of a receiver are . 
swcniblc for such interest as well as for such prin- ^ 
cipal as the receiver himself is liable to pay. l)ajw* 
son v. lluynes, 2 Russ. 466. PiUNCirAL & Surbw. T' 
Receiver appointed, on application of executor, " 
to collect assets in India : but receiver to find sureties 
resident in England. Cuckhurp v. liapluiel, 2 S. fc , 

5. 453. Executoh. 

Recogniziincc of surety for receiver being for* 
felted, and action brought against surety. On ap- ^ 
plication, reference direi:ted as to what was due, ? 
and payment by instalments ordered, and injunction .« 
to stay proceeding granted by consent, on paymeat:f>.^ 
of costs of application and proceedings consequent 
to Older. Walker v. Wild, 1 Mad. 528. Injunc* 

TO STAY PnocrEDiNGS atLaw. ^ ^4 

A surety for a receiver is entitled to stand in the 
place of the receiver, to be paid sums ordered to 
the receiver out of funds in court, in respect of dis- ^ 
bufseniciits made by him, the money for making siich^ 
disbursements having lx;cn advanced Iqr foe surely, .. 
and the same giving him therefore a lien on the 
money ordered to be paid to the receiver. Glassap 
V. Jfnrrhont Coop. 61. S. C, 3 Ves. & B. 134. 

Receiver appointed with salaiy on his own rt- 
cogtiizance by consent. Cs, Carlisle v. Ld. Bsrklay, 
Ambl. 699. / ^ 

Sureties of receiver not discharged at. foeir own 
request. Grijfilh v. GriiJitli, 2 Ves. 400. 

The course of the court rciiuires a security by foe ^ 
receiver, anil two sureties in a recognisanro ; antf 
taking the assignment of a mortgage belonging to n 
receiver instead, is vciy improper, ^d oo^ not to » 
be done. Meat! v. Lh Orrery, 3 Afo. 237. * 

Surety in recognizance of receiver 4focbar|^i^^ 
fresh recognizance entered into ; time for enrolinent 
elapsed; entered nun^ pro tun^ VaMm t. , 
Vaughan, Dick. 90. S. F. lilois Betts, id* 336. 

A receiver appointed to collect in asetfo^ jandito 
bring actions in tiic name of an execul^; mttBi gtvn 
security to indemnify the executrix on acccNint of 
such actions. Taylsr v. Allen, 2'Afo. 213. £x« 

BCUTOR. 

I’erOtms named by partioi appoinfeed receivcfs on 
their own Tccognizances only. ' %idout v. Ld, Ply* 
miiudi, Diok. 68. 
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Aeeountt and aUowncA tOi // 

' Master mi^poider sottlemeiiiof accounts 

at Intervals of loss or more thu a year, at ducrctioi^. 
63rd Gen.. Older, 3nl April, 1828^1 ^ 

General order that the master shall -annually, at the 
second seal after Trinity term, certify to the court the 
state of the several receiver's accounts in their respec- 
tive offices. Gen. Order, 1792, 2 Ves^ J • 39. G en. 
OnnER. 

.Recciveis ought annually to account and pay in 
their balances. Ileatne's Order, p. 454. 

The masters arc annually to certify state of receiv- 
er's accounts. LL ib. 

And arc to fix the days upon which receivers arc to 
deliver their accounts to the master, /rf. 462. 

As also the days on which they arc to pay their ba- 
lances. Id. ib. 

Keceivers neglecting to deliver accounts an<l pay 
balances at sucli times, are not to be allowed their 
sslarics, but tp be chargeil with 5/. per cent, oil such 
balances. IiCib, 

Arc annually to pass their accounts before tlic mas- 
ter within a certain time. Id. 463. 

Masters to certify dcfaulLs. Id. ib. 

A master's rciKirt of receiver's aceoiint docs xot re- 
squire confirmation, and cannot be excepted to. But 
,the court will enter into the consideration of objections 
to the general principle on which the master has pra- 
ceeded in taking such account, but not of objections 
to paiticular items of it. Shewell v. Jones, 2 S. ^ S. 
170. Bn. Master's IIeport, Confirmation of. 

Formerly a receiver was not entitled to any allov/- 
ance for sums of money laid out by him on the estate, 
without a previous order. But according to the pm- 
sent ^ practice, a reference is directed to the inasti.T to 
inquire whether the transaction is for the 1x?uclit of the 
parties interested. Tempest v. Ord, 2 JMcr. 55. 

^ A receiver is not entitled to any com|)cnsa(ion for 
Ills trouble in attending n survey of the minor's estate, 
there being no order for bis attendan<*c. In re Grms- 
5y, 1 Ball eSc B. 1H9. Com TENS ATION. 

Guardians and receivers obliged to account on appli- 
cation by petition or motion, licing bound by recog- 
nizance to account regularly, or wlicn called on, and 
are considered as officers of the court, wliicli is not the 
situation of cxccutoi's. In mre, Burhe, id. 74. 
GuAiiniAN. 

General order, lliat receivers shall annually pass 
their accounts, and pay in their balances; or Itsc 
their salaiitt, and be eliarged with interest at five per 
cent. Gon. Order, 23rd April, 1796. 15Vcs. 2#8. 
Account. 

Receivers ' and committees nut to apply the trust 
fund in repairs to any considerable extent without pre- 
vious ai^licatioii. Uixin a icccivcr's applicatiou to 
be allow^ for repairs done, an iiu]uiiy was directed 
whether le^irs were reasonable. All. den. v. r/gm*, 
llVcs. Refaihs. 

Receiver whp docs not pass his accounts regularly, 
not to bo allowed poundage. While v. I.y. I.incoln, 
8Vcs. 371. PuuNnAOE. 

Receiver not passing his accounts shall always pay 
interest upon the.bAlunccs in his hands. ■ v. 
Jollaud, id. 72. Inteuest. 

Receiver must pay in his money yearly, and must 
pay nothing out witliout an Qitlcr ; he shall pay intc- 
rest for^n^ kept in his hands, even a qu.artcr of a 
year ought to have licen paid in. Inquiry di- 
rected aPto that, though he had passed his accounts, 
and all parties had declared themselves satisfied. 
FkUher V. Dodd. 1 Ves. J. 85, 

A receiver of a public trust having a salary, making 
ibterest of balances in his hands, is accountable to the 
tiusUsos for interest made ultra, notwithstanding prior : 
accounts settled without deraandiog it. £f. Lonadale] 


a. 'Ckttrch, 3 Dro. C.C. 41. See 7 Fri. 45. Int£« 

ttpST WHEN PAYABLE ; ACCOUNT. 

Not usual to have reports of receivor’s accounts 
confirmed. Cowper v. Ki. Cowper, 2 P. W. 729. 
Pa. Confirmation of Report. 

A receiver to the guardian of an infant who has his 
account allowed him by the guardian, shall not be 
obliged to account over again to the infant when he 
comes of age. Clavering^s Case, Free. Chan. 535. 
Guard. &l Ward ; Account. 


6. Discharge and removoL 

Receiver allowed costs of his application to be dis- 
chai^cd. lliehardson v. IVurd, 6 Mad. ^6. Pn. 
Costs. 

Receiver of rents of estates conveyed to secure an 
annuity, discharged on actrcptanco of the price of the 
annuity with interest, deducting the part payments. 
Davis V. I)k. Marlborough, 2 Swan. lOo. 

The order for a receiver obtained by tlic plaintifl’, 
dischnrgcil on ])ayincnt of the sum due to him, al- 
though defendants prior iiicunibranccrs, op^iosed the 
dist'hargc. Id. 168. 

i*ctition to change a receiver. Tho masler’s judg- 
ment not absolutely conclusive, but the court interferes 
witli reluctance. 'I he recommendation of the testa- 
tor, and the ies|)C(‘t due to a considerable family, arc 
to be attended to in the appointment. ^ The ciicum- 
stnnees of tlic person proposed, (in this instance, a 
relation of the family) a resilient, distant from ^ the 
estate, being in pailiamcnt, and a practising barrister 
in town, though no absolute disipialification, arc to be 
considcral)ly reganled. Distinction with rcfci'cncc to 
such circumstances, between an auditor and a riM^civcr 
with powers to let and manage, &c. IVifnne v. Id, 
^eirtwrough, 15 Ves, 283. 

Bill filed by creditor on lichalf of himself and other 
creditors, and a receiver ap)>ointed ; the receiver shall 
not be discharged upon the consent of the phiintifT, 
against the cronscut of an incumbrancer, who is a 
party defendant. An allegation that such incum- 
brance was satisfied, referred to the master. So, al- 
though an iiiciimbranecr were not a party, nor’ had 
proceeded in the suit, and was obliged to file a new 
bill, yet scmblc, the court would not discharge the 
receiver, and would direct that such bill should lie 
taken as filed at the same time with tliQ former. Lur- 
gau V. Ihni'cn, 1 Selio. & L. 296. 

When a receiver is appointed, and has given secu- 
rity, he must shew a reasonable cause to entitle him- 
self to be disehaigcd. Smith v. Vaughan, Ridgw. 
251. 


Reference, See Pn. Master, Reference. 


TIeferenct. for Sc:\ni>ai., Stc. See Pr. Answer, 18. 
— Pii. Master, IIeference, l.(d). 


llECiiSTUAj^5Ve Pit. Officers of Court, 0. 

LXXIX. Rehearing. / . 

See also Pn. Hearing, &c. 

Any person scrvcd%vith. s^coj^ ctf. decree pro con- 
fim, or any perion not being so seWed petitioning a 
rehearing within seven yearn, and giving security for 
costs, adipiUed to answor^ and the cause to be lekieard 
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M - 

again. 5 Geo. 3. c. 26. a. 6. Pn. Dill pro gon« 

PESSO. 

No rehearing without a deposit with tho leiMtrar of 
5/. Deame’s Older, 266. 468. 

Not to stop procc^ings on decree or order, appeal- 
ed from, without special onler. Id. 266. 

Two days before rehearing, parly to furnish court 
with copy of decree, and copy of petition. J</. 287. 

Party making default, or suffering decree nisi to be 
made absolute, on what costs he shall rehear. Id, 
315. 

Such party must before end of next term procure 
an order to rehm, or be precluded, id. t6. 

Deposit on rehearing of cause, lOf. Id, 316. 45D. 
Deposit of exceptions, 51, Id, ih. 

Party also liable to such further taxed costs as court 
shall order. Id, ib. 

Petition for rehearing, to be within a fortnight after 
order pronounced. Id, 334. 338. 

Petition of appeal from rolls, within what time. 
Jd. 334. 338. 339. 

^ New evidence admitted on a rehearing, and a peti- 
tion of rehearing permitted to be amended to state the 
discovery of such new evidence. Wyld v. Ward, 
3 Y. & J. 381. Pn. Kvidenc e. 

Where in order to save time of the court, it is ar- 
ranged between the parties that evidence should l>c 
entered as read, if parties, on examination, could ar- 
range to admit.it ; and afterwards thopaithr cannot 
agree, the court will not permit the cause u be reheard 
on merits, but only on that evidence. S. C. 1 Y. .1. 
536. 
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until fofivQ waii given to i£le a supple- 

mental 

Ball SuPPUlfENTAL^iL^^ NATURE 

OP Rkview ; l4 |^TU of Tims ; Kvidencs. 

On appeal andr rehearing, additional evidence per- 
mitted in some instances. If the rule is so, it must he 
subject to costs. White v. F^useltg 1 V. & D. 153. 
Pn. Evidence, Furtiiku ; Pr. AppNAL. 

Decree on default, setting aside a lease of a charity 
estate, with covenant for perpetual imwal, and di- 
recting an account of the actual rent. B«hcaring 
permitted on paying costs, not disturbing proceedings 
before the master to the draft of a report of what was 
due, but the money not to be paid into court bcfoio tho 
report made : petition, not motion, the proper mode of 
application. Alt. Gen. v. Briu)ke, 18 Yes. 319. pR. 
Petition; Pr. Moiion. j. 

Rehearing of course on the certificate of coun8a|» 
Id. 325. 

Petition of rehearing after an appeal from tho rolls, 
dismissed. E. I, Cotnp.v. Boddam, 13 Ves. 421. \ 
Pn. Appeal from Rolls. 

Rcliearing granted on terms after a decree nisi 
mnde absolute. Vowles v. Young, *) Vos. 172. 

/V i-chcaringwill not be granted, though one only of. 
scvcial defendants, has signed and enrolled the dccrco'^ 
of dismissal. Gore v. Pnrdon, 1 Scho. & L. 234. 

A rehcaiing is ihc proper mode of impcaching a 
decree not signed and enrolled for error. Boiger " 
V. Mackell, 5 Ves. 510. Pn. Decree, Impeacii- 


On a rehearing, evidence in the cause may be read 
wbich was not read at the original hearing. WUUanis 
V. Cmichild, 2 Russ. 91. Pu. Evidence. 

A rehearing will in no case l)c granted after six 
months of decretal order. Bowvei' v. Bright, 13 Pri. 
316. 

A rehearing will not be granted where the object is 
not to correct an error in decree, but to remedy a griev- 
ance consequent upon it, resulting from circumstances 
jmtt facto,, not making part of the case as it originally 
stood. Id. ib. 

Where defenilants at law file bill for discovery and 
relief by cancellation of deeds, and bill is dismissed 
with costs, they having a good defence at law, and 
they succeed at law, and afterwards petition for a re- 
hearing on account of costs, on ground that they were 
substantially enritled to such cancellation of deeds. 
I'lic order was made, but without costs. Duncan v. 
Worrall, 10 Price, 31. Costs; Delivery up or 
Deeds to de cancelled. 

Application by defendant for liberty to file a sup- 
plemental bill in aid of a rehearing, to .}iit in issue 
evidence dimvcied during and since the hearing, re- 
fuscfl the evidence discovered, being a deed aiul pro- 
ceedings in suits to which the defendant was a party, 
and must have Ixicn apprized of their nature, and by 
ncgrigonce lost the benefit of them as a defence, and 
the object of. the supplemental bill being to abandon 
the original defence and rely on a new one. Blahe v. 
Foster, 2 Ball & B. 457. Supplemental Bill in 

NATURE OF ReVIEW ; LacTIES. 

Injunction not revived pending a niiff ring of order 
allowing exception to report that ans^ was insuffi- 
cient. Scott V. Mackintosh, 1 V. & B. 503. Injon. 
' Revival of ; Pr. Answer, Exceptions to. 

. After the order, permitting (he defendant to rehear 
the decree made on his default, setting aside the cha- 
rity lease, and directing an account of the rents ; he 
was ordered to give srarity for the sum reported due. 
Att. Gen, v. Biwdte, l8 Ves. 4^. Pn. Security. 

After great lapro. of'jtme, and the deaths of the 
parties, from the residence abroad of itie defendant, 
and upon an affidavit by him and his solicitor, that 
they had not discovered clcods material for his defence 


MKNT OP. 

Rehearing refused after decree to account, excep- 
tions taken and disallowed, acquiescence of party 
therein, and final report made up. Macartney v. Btaek>‘ 
iinum/, 1 Ridg. Ij. iSc S. 602. 

There shall not be an appeal or rehearing for costs 
only. Newton v. Bennett, 1 Bro. C, C. 14Q>. S. C. 
Dick. 594. Pit. Costs ; Pu. Appeal. 

An appeal from the rolls to the Ld. Ch. cannot be. 
reheard. Fox v. Mackreth, 2 Cox, 158. Appeal. 

An original and two supplemental bills considered . 
but as one cause, and therefore but one deposit neces- 
sary. Cowper V. Scott, 1 Pklen, 17. S. C. 1 Bro*^ 
C.C. 141. 

Decree nisi, made absolute two years afterwards^ 
ordered to be reheard on terms. Cwiyngham v. 
Cu^ngham, Ainbl. 89. S. C. Dick, 145. 

On a rehearing, depositions taken on part of dc- - 
fcmlant may be read, though not read at-;«iOriginal 
hearing. Id. 90. Pn. Evidence. 

After a decree has Iwcn signed and inrolled, it is 
t(X) laic to apply for a rehearing of tho cause'. 
Chetxoynd v, Fleetwood, 1 Bio. P. C. 306. Pn. En- 
rolment OF DrCRFE. 

A decree must be complete against a d^endant, 
though he have made default before there can be a 
petition for a rehearing. Baiter w, Wilson, 2 Atk. 
152. 

Supplemental bill, in nalureof review, cannot bo1 
heard until petition to rolicar original cam is pre« 
sented. JUivrc v. Mihwe, Dick. 66, ' 

Decree nisi. Defendant sets dowh cause to shew 
cause against it; makes default. Decree absolute. 
Rchcaiing granted him afterwards on terms. J/aiik- 
U'itz V, Occarcl, id, 109. • 

Decree nisi made absolute, and proceedings before 
master. Defendant at lilierty to rehear upim terms. 
Fry V. Prfwscr, id. 298. ^ K . 

Bill against husband and wife tkken jtro confesso. 
Husband died, llclicard ore wife's petition. Tooky, 
Clark, id. 350. ^ 

Court cannot give interest* unless reserved by de- 
cree; but cause reheard for .that purpose. lierUt v, 
Grecnbank, id. 370. ' 
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A cavio'vipoB idicariQB must te a caae. 


decree as the court should make, And neither party 
to biing his appeal ; ye^thc cause *^8 allowed to be 
reheard, iitie/e v. Fawcett, 3 P. W. 242. Aouke- 

IfENT. 

A decree was made erparte against A, to pay one 
moiety of a sum of money said to be due from A and 
13 to Cv upon a stated account between B and C, but 
to wliidi A was neither paity nor privy. Some years 
passed before A knew of this decree, W on being in- 
formed of it, he applied by petition for rehearing. On 
appeal a rehearing was directed. Hawaiian v. Manby, 
6Bro. F. C. 347. 

It is in the discretion of the court wlietlier or no to 
grant u rehearing. Mills v. Batiks, 3 P.W. 8. 

. '1/Vhere a decree is obtained 1^' default, and upon 
petition a rdlrearing is granted, if the person in the 
fiossession of tlie decree mxis not attend at the rehear- 
ing, tlie bill will be dismissed with costs to the peti- 
tioner. Wilson V. Dabbst i^cl. C. C. 50. Pit. Bill, 
Dismissal of; Pn. Default, ArrEARANCE at 

HEARING. 

A cause reheard adcr thirty years, tiic enrolment 
being lost. Ihroriufr v. Cooper, 3 C. K. 27. Pr. 
Enrolment of Dei uee ].ost ; Len<;tu of Time. 

After a rehearing by Judge Ilaiiisford for tiic Lord 
Keeper Bridgeinan, and afterwards a reiicaring before 
tijc lord keeper, the cause was again rclicard. Porter 
v./7«W»art, 2C.B.85. 3 0.11.78. 

If tlie petition of rehearing be against the decree in 
general, the whole cause is open, otherwise if it be 
only in respect of particular parts of it. Culvhcsttr v. 
Colchester, Sel. Ch. Ca. 13. 

/Omisdon in a bill of review to make one defendant 
a party h no cause of lelicaring, the proceedings hav- 
ing been in the suul defendant’s name. Peachey v. 
Vintner, 1 C, H. 25‘2. 

If a fact be mistaken at the hearing the decretal 
order, it must be leclified by rehearing, and not by 
bill of review. Combs v, Vnuul, i C.C. 34. 2 Free. 
182. Pn. Bill of Keview. 


LX XX. llEJoiNorn. 

Bejomder not .. to be sluflld with relict itlons of 
deeds in htec terb^. Bennie’s Old. O't). 

^ Only to contain ofTcct, tkc,, avoiding useless tauto- 
logies, &c. If/. 70. 

If immoderately long, party, Ac. to jiay costs. LL 

Before subpoena to rejoin, rcplieatlou must be filed, 
Ac. Id. 109. 

Otliervise, the othex side to pay costs. Jd. 109. 

103. 

To subpoena to rejoin of force, unless replication 
filed. Jd. 183. 

To be filed with six clerk. Id. 231. 

Every defendant taking out or craving a commission, 
is to rejoin gratis. Ord. Krch. 2 Fowl. 48. So if 
after exceptions allowed, and defendant putting in his 
answer within eight days. Id. 

From M. 1815, it shalf not be necessary to enter 
any si^ bar rule, to substitute service of tlie subiKcna 
to rejoin, but* that service thereof on defendant’s six 
clerk and solicitor at his registered lodgings, shall in 
all cases be good service. Ord. Ch. Irel. 27th Jan. 
1816. O’Keefie’s Ed. 112. 

It is not the practice o^' the ex^cquer to issue sub- 
pcEnaa to rejoin. Johnson v. Mackaness, 9 Price, 213. 

Order, that defundant might lit at libuity to iej 9 iu. 


3 


RepRcaikn. 


giving notice of his intention to dispute the 

bankruptcy; allowed to be retained only on nis coB- 

An agreement was signed % Ihi parties,' and ^ admit as evidence the depositions of a dc- 

eonsent made an order of court to anbipit to sud'lJ^ca^witncss, as being necessaiy to prove the Mt of 


bankruptcy. Briekwood v. MUler, 1 jSler. 4. S. C. 
Coop. 270. 

Defendant permitted to withdraw rqoinder, and 
rejoin de novo, giving notice of his intention to dispute 
the bankruptcy ; but subject to costs. S. C. 2 Rose, 
216. Not, however, if plaintiff’s witnesses to prove 
commission arc dead. S. C. Id. 340. Bankcy* 
Notice of Intent, to Dispute. ^ . 

Order to withdraw rejoinder and rejoin de wm, for 
the purpose of giving notice of intention to. dispute act 
of bankruptcy under stotute 49 G. 3« C. 121. By 
analogy to practice at law, to permit plea to be with- 
drawn according to practice in exchequer, the affida- 
vit to state the deponent’s information and belief, that 
it is essential to the justice of the case. Berks v. 
Wijrnn, 1 V. & B. 221. 

After rejoinder, a defendant cannot move to dismiss 
a bill for want of prosecution. 7'assr v. Teser, 1 Cox, 
288. Pit. Dismissal for W ant op Paos£c;ution. 

If plaintiff rci>lics, defendant may rejoia gratis, and 
after tlie next term may give rule to produce witucssos. 
Flower V. Herbert, Dick. 349. 

A rejoinder is only a fiction of the court, and is never 
actually itleil. Rodney v. Hare, Mos. 296. 

The defendant, though he is not served with a sub- 
{Kcna, may rejoin gratis ; but plaiutilf cannot compel 
him to rejoin with a subpoena. Anon. Mos. 123. 

If plaintiff reply to an answer, and bring the cause 
to a he iring without giving subprena to rejoin, the an- 
swer shall be taken for true, as if there had been no 
replication, for tlie opportunity which defendant had 
to prove his aiisw'cr is taken from him. Anon. 2 Ch. 
Ca. 21. But sec ante. 


LXXXI. Replication* 

Aflcr replication filed, plaintiff shall not be per- 
mitted to withdraw it and amend bill, but on special 
application. 15th Ciencral Dnl. 3d April, 1828. 

A replication filed in discharge of an order of dis- 
missal is not to l)c withdrawn without special motion, 
on notice to defendant’s solicitor. Oid. Fach, lith 
June, 1788. Kirkby’s Rules A Onl. 43. 

Ue]}1ication of iminoileriite length subjects party, 
Ac. to fine. Beame's (Jrd. 25. 70. 

After replication answer cannot be excepted to as 
iiisuHicleut. Id, 28. 

Must contain no new matter. Jd* 29. S. P* 
O’Keeffe’s Ord. 19. 

Exception. Jd. 29. 

Not to 1)C stuffed with re]ietitions of deeds in htcc 
verba. Id. 69. 

Only to contain the effect, Ac. briefly, avoiding 
useless tautologies, Ac. Jd. 70. 

No more points to be replied to than nooessaiy. Tdm 
70. 180. 

Must be iilfA before subpoena to rejoin issues. Jd* - 
109. 183. W 

To be filed with six clerk* Id. 231. 

Hcplication allowed to be withdrawn' and bill 
amended by striking out the name of a pUintiff and 
making him a defendant, and by statihg' such facta 
and circumstances relating toieertain tnuuMcticms be- 
tween that plaintiff and the' tM^ndant^^^ ma- 
terial to show that thfi, oth^h Braiptifik were not, and 


ought not *to be bom 
of that pl^ntiff respectiiig- 11 


ttistepresentation 
pfrofMirty in the plead- 


ipgs mentioned, or the pSicbase thereof, and as were 
material to shew^ tluit aucli aiou aodnuare 
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of tho said plaintiff were evidence against thclttefend-' after aanprci»/; ta move iD$r his costs, 

ants, the plaintifis who made the application giving but must Mi dibll^ the Jones v, 

security for costs to the satisfaction or the master, and- fili CosTs ; Pa. TiraRpLaaosiu 

undert^ng to amend within a given time, paying the' ^ ^fter |he undertaking to speed his cause, 
costs of the application^ the usual costs of the amend- plaintiff fil&l 'his replication, and^ rested^ for three 
ments, and withdrawing tho replication. The extra, terms more; and upon another motion to dismiss,, he 
costs of the amendments to be costs in the cause, again undertook to sp&d fflecanse, and afteratards 
Small V. Attwfod^ 2 Y. & J. 512. Pit. Amend- obtained an order for leave to withdraw his replication 
MENT. and amend. The Register denying tbis,practice to be 

Under special circumstances leave given to with- regular, the court discliaigcd the order with costs* 

draw replication, and file exceptions nunc pro tuncm Pitt v» 15 Yes. 126. 

Evans V. Veysey, 1 M*Clcl. 341. lu tho Kxchetiucr, where plaintiff applies to with- 

Motion to w&draw replication (filed in the same draw a replication (hied to save a bill; and amend, 
term, and without much previous delay to save a bill,) he must satisfy the court, not only that tho amend- 

add amend, granted on payment of costs, and under- ments sought to be made aie material, but that tho 

taking to amend within a week, although it did not circumstances came to his knowledge subscciuent to 
appear that the matter soughti'to be introduced had the time of filing tlic replication. Itchier v. Chalinttf 
come to the party’s knowledge subsc(|uciitly to filing Forrest's Ex. R. 23. 

the replication. Callanan v. Salwey, 1 M Clcl. 598. In the Excdicciuer, on moving for leave to withdraw 
S. C. 13 Price, 799. the replication and amend the bill, plaintiff must shew 

Semblc. Where replication is filed, defendant can- the materiality. lAingman v. Callifilrd, 3 Anstr* 
not dismiss bill for want of prosecution, but should 807. 

set down the cause. Atkhmi v, Hutton, IZViicCt 6. Leave obtained to withdraw the replication and 
Pn. Dismissal op Bill. amend the bill, by striking out certain parts, on under^ 

Where tho plaintiff is misnamed in an order to dis- taking to reply immediately. Turner v. Williains, 2 ' 
miss a bill for want of prosecution, in consequence of Fowl. 46. But this motion is not of course, but must 
an error in the six clerks* certificate, a replication filed be supported by affidavit of the materiality of tlie 
afler service of the order will not bo irregulai. Sem- amciiamcnts. Markham v. Smyibe, 9 Price, 163. 
blc. Verlander y. Codd, 1 Turn. S.C. After an undertaking to speed a cause, plaintiff will 
1 S. & S. 94. Pn. OnuKn in Dib\iis-i 'Misnomeh. not be allowed to withdraw his replication and amend 
The application for leave t.i> withdraw the replica- the bill as of course, but must move specially. Ryan 
cation and amend the bill, is not of course in the v. iSteu'art, 1 Cox, 397. 

exchequer, but must be moved on an affidavit of the lleplying to answer and serving sulipoena to rejoin, 
naturo and materiality of tlie proposed amendment, will not prevent defendant from moving to dissolve* 
Markham v. Smythe, 9 Price, 163. unless cause, an injunction granted till answer* 

Notice was given of motion to dismiss on same day Molineux v. Ltiard, Dick. 684. 
that motion was made, an<l subsc(]|ucnt thereto repli- J)cfcudant cannot be examined after his answer is 
cationwas filed: Held bill not dismissed, and defendant replied to. Whiter y, Kent, id. 595. 
not entitled to costs of motion. ReynoUh v. Nelson, 'J’o plea in bar, plaintiff may reply generally, and 
5 Mad. 60. See Obs. 10 Yes. 404. Division of examine at large. Ord v. Huddleston, id. 510. 

Time; Dismissal for Want of Fuosfx^ution ; Jf plaintiff' replies, defendant may rejoin gratis, and 
Piling Pleadings, &c. after llic next term may give rule to produce witnessciu^ 

It is a motion of course to withdraw a replication Flowery, Jlerhert, hi. 349. 
and amend a bill, unless some further proceeding has Orders fur leave to withdraw replications arc very 
been had in the cause, or plaiiitiff has undertaken to rarely graiiUsl, unless some reasonable ground be 
speed the cause, lii the Excheciuer, the Yicc Cli. shewn, as that plaintiff' be thereby enabled to amci^ 
ODserved, it was not a motion of course, but a S[)ccial his bill ; because otherwise it may be a contrivance of 
case must be made, lii this case, rules had been plaintlir to defeat derendant of his full costs, by getting 
given to produce witnesses ; and tbe motion was to tho bill dismissed at the hearing witli 40«. costs only* 
withdraw the' leplicatiuii and the rules to proilucc wit- I'Jltt v. Ileynolds, 3 Atk. 565. In M. 1747, the 
nesses, and for leave to amend, which his Honor said Ch., after mentioning this case, directed the Register . 
was a motion that required a special case. Ld, KU- to frame a general order, to prevent similar applica- 
courey v* Ley, 5 Madd. 210. tions for leave to withdraw tho replication in ordec Jo 

Replication filed after notice thereof, ^ at before the set down the cause on bill and answer only ; but.-liii 
.motion to dismiss ; motion nut sustainable. Defend- lordship would not make any order that should afi^ 
ant entitled to costs. Spurrier v. Bennett, 4 Mad. 39. this particular case. See Beamo’s Ord. 450* 

Pn. Nones; Pii. Motion to Dismiss ; Pn. Costs. After witnesses have been examined, the replication 
After |»laintifr has twice amended his bill, and fded cannot be withdrawn. Gascoyne v. ChandUr, 3 Swan* 
a replication for cause against a second order nisi to 420. 

dismiss, as against a defendant who has not caused If plaintiff who is of age does not reply, it is an ad- 
delay, the court will not permit the replication to bo mission of the facts in answer. But u infant. cajEl 
withdrawn for the purpose of further amending the admit nothing, and therefore, his replying does not 
bill, by striking out the name of such defendant, and affect him. Legard v. Sheffield, 2 Atk*. 377* In- 
in other respects. Turner y, Calvert^Viice, IGi, fant. 

Replication filed on day cause is sflBvn against dis- After publication, plaintiff cannot amend without 
missal of bill, ordered to be taken off file as irregular, withdrawing his replication. Ation, 1 Atk* 51* Pn* 

■■ ChrUiie V 9 _ l)e Tastet, 1 Price, 242. Pn. Filing Bill Amendment. , ^ ^ 

Pleadings > Dismissal of Bill. Where plaintiff replies to plea, he admits it to be a 

Or^r to .withdraw tho replication on payment of good bar, if facts alleged therein are tru0^'' there- 
20f. costs of course : the General Order, 27th of April, fore, he cannot afterwards object to or(|er foi ISlowing 
1748, giving, a discietfon to exceed 40s. costs ; in case plea, but must proceed to examine Witnesses to falsify 
of dismissal on bill knd ' answer. Comlell v. Tat lock, it* Dnnsany v. Shaw, 5Bro. P* 0. 267* Pl. Plea* 
3 Y* & B. 19* OdKli^ise Ih Kxch. Jihrkham v. After cause set down to^be heard on bill and an- 
Smythe, 9 Pike, 163^ Rsg« Gen., Construction swer, plaintiff may,^n payi^t of costs, reply* Ld* 
OF ; Pb, Costs* Donegall v. Warr, I Ecj. Ab. 43* 

The plaintifirin a bill of intori^eader is not entitle. If plaintiff lepliai to defendant’s plesi he thereby 
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admits to be good, if itlxs thie, aiid'tbe va- 1 

lidity of the plea can^ never he coasi^red, but 
only the truth' of it as he proves it, or the pudn^ dis- 
proves iu Parfcsa* V. 15(yth»norc, PieCi Ch*, 68. PaJ 
Pi.nA. ■ ■ . . 

Though a plea in bar be allowed, yet the plaintlfr 
may reply and put tbe - defendant to the proof of it. 
Anon, Cilb. E(^. R. 184. id. 

Where there is a plea and answer, tlic replication 
..must be to the answer as well as to the plea. Kiccol 
'^v. Il'wmiiif, 2 Vern. 46. 

In A’o$worthjt\, Ihissctt, 1 Vern. 351., the rouil 
refused to give any opinion^ whether, after a plea or 
demurrer to a special replication allowed, plaintifF 
may put in a general replication. 

In Cock V. Arnold, Finch, 426., the question was, 
wliethcr the replication was not a departure from the 
bill. Rut sjx^cial replicalions, with all their conse- 
quences, are now out of use. See l\litf. PI. 260. 

If plaiutiiT replies to an answer, and willumt re- 
joining and ^viug rules for publication, brings the 
cause to a heating, the answer shall be taken wholly 
line, as if there had been no ropli(Mtiou ; for the op- 
portunity for dcrcnilant to answt'r is taken fioni him. 
Grosvenor v. C«rrinwg//t, 2Cli. Ca. 21. Sec Jfnmp- 
ton V. Spencer, 2 Vern. 288. I.evard v. Sheffield, 2 
Atk. 377. 

In drawing a replication, the counsel neglected to 
put in issue a material fact ; but as it was the case of I 
an infant, tlie court would not hold him concluded by 
a mere slip in the plciuliug. Saenge v. WliHehread, 

3 Rep. Cn. 24. 

Plaintiff put matter into his replication which was 
not contained in the bill, and which matter plaintiff 
hnewofattbe exhibiting the bill. Demurrer to the 
replication allowed. Omifelloio v. ManhuU, 1 (yh. 
Rep. 259. 

Where witnesses have been examined and no repli- 
cation, the coiiit at hcniing, or even after a decree, 
will order a replication to Ih: filed nitnc pro tunc, A 
cause is at issue by the replication, and a rejoinder is 
never actually filed. Uodncp v. Hare, iMos. 296. 

Rill charged defendant with tearing a bund. J)c- 
fendant by bis answer denied having done so. Plain- 
tiff by way of replication slicwcd it was an indenture 
of covenants. Defendant demurred that tliis was a 
departure from the bill ; but defendant ordered to re- 
join, and join in ceinmission. PasiUtore v. Ford, 
*Clio. Ca.Ch. 147. 

Plaintiff, for putting in a long replication, fiiiNl 
10/. and imprisrmed, and a hole to be made through 
the replication, and to go from bar to bar with it hung 
round his neck. ^^Ailward v. WeUen, TuUi. 101. 


Report, see Pn. Masteii, Rkfehencf., /vc. 


Restoring Cause, see Pu. Cause. 


Retaining Rill, see Pii. Cause. 


Review^ see Pii, Rii.i. of Review. — I^ n, Comjuis- 
noN OF Review. 


Revivor, set Pn. Abatement & Revivor.— " 
« l^U. SEQVESTRATIOm 1. 


LXXXII. ^Sales Judicial. 

8as also Bankcy., X, 6. — Mortgf.., VII.— Parti- 
cvLAiis OF Sale. — Pa. Costs, 10. (kk.) 

1. Side when directed, and where to take place, 

2. Who man purchase, 

3. Vendors* liahilities, and duties, 

4. Purchasers* rights, liabilities, and duties, and herein 

of’ the title, 

5. Sale when completetl, and letting purchaser into pos- 

session, ,i. 

6. Discharge of frst, and substitution of another 

purchaser, 

7. Opening biddings, 

{a) Oeneriillp. ' I ' m 

(6) iieposit on, 

8. The Conrepnnee, 

9. Setting aside, h 

1. Sale when directed, and where to take place, 

j\r.istcr may order a sale to take place in the coun- 
try. 75 Gen. Onl. 3d April, 1828. 

Lands not to be put up to sale until a true state of 
the title with counsers opinion thereon bo proiluccd, 
the title deeds ilepositcd with the master, &e. Gen. 
Old. .1 une 17, 1805. 2 Scho. & T.. 738. 

On bill for arrears of annuity charged on lands, 
court has jurisdiction to decree amount to be raisei. 
by sale or mortgage of estate. Cnpit v. Jackson, 
13 Price, 721. S. C. 1 JVPClcl. 495. Juuisdic- 
tiun; CiiAitGK on Land. 

An estate descended to an infant heir cannot bo 
sold at llio suit of creditors, on the ground that from 
circumstances of the property, a sale will be bene- 
ficial to the infant, hrookjield v. Bradley, ) Jac. 
634. Infant. 

Where real estate is devised to infants charged 
with payment of debts, if pciiiOAal, iiisiifficieiit, sale 
of real not decreed till master repbrt personal insuffi- 
cient; though infanls admit it .so' at the hearing. 
Birch V. Clover, 4 IMad. 376. Pu. IMASTKii’a Re- 
port ; Infants, when hound uy ; Admissions; 
Trust to pav Derts. 

In a suit instituted for the dissolution of R part- 
nerslii]), it licing clear on the bill and answer, that 
some party is entitled to a dissolution,, a sale of the 
pailnei-ship pi-o])crty may be direct^ on motion. 
Crau'shny v. Maule, 1 Swan. 506. Pautneusiiif 
Dissolution. 

In the instance of a trading partnersliip actually 
dis.soIvcd, the court orders a sale on motion. S. C. 
id. 623. Partnehsiiip Dissolution. 

The court will not, sitting in bankruptcy, on be- 
half of the sureties of a bankrupt, direct a sale of 
mortgaged premises for payment of the debt secured 
by recogiiixaucc or for payment of any other security 
except a mortgage. Lap. Usher, 1 Rail & B. 197. 
SuiiKTiis ; Rankcy. 

CJourt refused to make an order under act of par- 
liament for sale of estate upon opinion of convey- 
ancer merely araioviiig the conveyance, without re- 
ference to mastiP. K\p, Ds, Newcastle, 6 Vcis. 454. 
pR. Rkp. ' io Master. 

The lord eiiancollor crannot upon a potiiion in lu- 
nacy order part of the lunatic's real estate to be sold 
for payment of his debts to prevent a* bill by the 
crcditers. Exp, Smith, 5 \ef^66. Jurisdiction; 
Lunacy. 

Rill for an account UAen sur- 

viving executor, and JKtwisM|||R'^st and leasehold 
estates taken under a BequflRdoti for want of an- 
swer, the couit would'^noj^^mcse^^ sequestrator to 
sell, but directed tbi^ profits. Shaw vi 
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Wri^lU, 3 Yes. 22. Stat. 36 G. 2. c. 90. was 
passed in coosoquenco of this case. Fn. Seqves- 

TIIATION. 

The cemn will sell perishable commodities, renti; 
paid ill kind or tlie natural produce of a farm under 
a sequestration. Id, 23. Pn. Sequestration. 

Goods sequestered on mesne process cannot be 
sold, ffii/es V. Shafto, 2 Cox, 224. S. C. 1 Ves. 
J. 86. 3 Dro. C. C. 72. Pr. Sequestration on 
Mesne Process. 

Estate devised away from the heir chained witli 
payment of debts ordered to be sold in aid of the 
iiersonal estate where tlic devisee was insane and the 
lieir abroad. Williams v. Whingales, 2 liio. C. C. 
399. Lunatic Devisee ; Admon. of Asssts. 

Mortfpigee may pray a sale of the mortgaged pre- 
mises in the first instance where, ihc heir and |icrsonal 
representative are the same person, and tlie personal 
estate is clearly deficient. Tweddel v. Twcddel, 2 Bro. 
C.C. 155. Mqhtof.. 

ll devised his estate to trustees to pay yearly rents 
and profits, in discharge of his wife’s jointure, his sis- 
ter's annuity, and in payment of his debts and the 
interest thereof; then to certain uses. The creditors 
file a bill praying a sale, but this court cannot under 
such a devise decree the estate to be sold. Lingard 
V. Derbif, 1 Bro. C.C. 311. Will, C. of ; Dejitou 
& CllEJ). 

' Sale of plantation decreed for moocy Jia*' ed on it. 
Gaseoine v. Dougins, Dick. 4dl. 

Decree for a sale, <lirecti(..i ? are to pay creditor's 
whole demand according to nature and priority. 
Uowe V. Bant, Dick.- 151. 

Sale of moiety of debtor's real estate decreed for 
satisfaction of judgment and costs, id. 150. 

Tenant for life subject to mortgage is not entitled 
ta pray sale ; though mortgagee miiy if security be 
scanty. El, Kennoul v. Mouejf, 3 Swan. 2U0. note. 
Mohtoage ; Ten. ron Life. 

Bents and profits of real estate descended to lie ap- 
plied before inheritance is sold, llowe v. Beavis, 
Dick. 178. ' 

The court will not oblige a judgment creditor to 
wait till lie is paid out of tiic rents; but will accele- 
rate the payment by directing a sale. Stileiuan v. 
AsJulomi, 2 Atk. 610. But the sale cannot be of 
more than a moiety. Id, 

Where debts and legacies are by will directed to be 
raised by perception of rents and profits, or by leasing 
or mortgaging of the land, this restrains it merely 
to a payment out of rents, and the court cannot de- 
cree a sale, llidout v. Kl, Plymouth, 2 Atk. 105. 
Trust for payment of Deutk." 

In the above cases Ld. U. recomT^-endci] it to 
the parties to apply for a private act of parliament 
to obtain a-iale of the testator's real estates. Id, ih. 

In case of judgment recovered against an heir who 
has a revenion in fee, which is only assets cum acci~ 
derit, cemrt will not decree a sale of the reversion, but 
the creditor must wait till it falls. Forlrey v. Fortrey, 
2 Vern. 134. Keveusion. 

Lands , settled on trustees for raising portions for 
daughters ; on a bill for a sale, court will decree 
the heir to join in the sale though Jhe has no legal 
interest. Roll v. Roll, 2 Vern.'W. Heir at 
Law. , 

Where debts are directed by will to be paid out of 
rents and profits, tiie court, if it is necessary, will 
'decree a safq. Berry y, As3<ham, 2 Vern. 26. Will ; 
Direction. TO fay Durrs. 

Money devised ti^^b^ised out of profits, and the 
profits will not raise it & a convenient time, the court 
will decree a sate* .^m teodsky, Heycod^ 1 Vern. 
266. /• 

Where land is. ^jM :to -|Nii$.debts and legacies 
out of tents and^piU^dke ^ other- 


wise if iibiiuti rents spA profijis: But if such 
(rust is bydf^/dre in cither 

ca8e.-^^li«r. ’ I^ern» 1 Will, C. op. 

Wheto ijbttkns were ^dUteted to be raised **as 
as coavleiiiently may beV*’ court deci^ a sale of 
'the lands. Askt&n v« r— « 10 Mod. 401*. Por- 
tions now RAISBU. M * 

2. Who may ‘purchase^ ' 

Besiduary legatee, tenant for life, or reversioner, 
may become the ])iirchascr of an estate sold in tlie 
master's ofilico. WiHinms v. Alloilwrough, 1 Turn. 

&c R. 76. FnArii, Fir>. Sit. 

A^ mortgagee who was solo assignee and principal 
creditor, there licing only one other creditor to a Small 
amount ]Humitted to bid for the estate's subject, &c. . 
Aiioti, Buck, 2-15. MoitTfioK. & Mortgee. ; 
Fraud; Fin. Sit. ; Bankcy. Assign kf.. 

Alortgngce of ])rcmiscs to be sold under the gciidral.. 
order |x*rmittC(l to bid at the sale. I'lip, Ducane/- 
Buck, 18. MuuTc.Ar.ou & AIoutgagee ; Fuaud, 
Fin. Sir. 

* 3. Vendors, liahilUies and duties. 

Upon sale in court of copyhold. Vendor coming 
for aid is compelled to surrender in person if conve.r 
nicntly it can be done. A'lw/ v. Weston, 6 Mail SCK 
Vendor & Fuiicn. ; Cofyiioi.d Suruendeu. 

4. Purchaser's rights, liabilities and duties, and herein .. 
of the title, 

A purchaser under decree is entitled to bis costs 
where master reports against title ihoiigh no fund in 
court. Smithy, Nelson, 2 S. & S. 557. Cosis. 

Order directing, liinlxir to be sold before master, 
and purcbase-moiicy to l>e ]>aitl by instalments. Fur- 
clia.ser desirous of paying purchase-money imme- 
diately on allowance of discount, the same ordered^, 
oil consent of defendant. Sitwell v. Sitwell, 4 Mad. , 
183. 

I'urchascr under decree of two-seventbs of estate in 
one lot is not obliged to take ono-seventh to which 
only title can l>e made. Roffey v. Smallcross, 4 Mad. 
227. TnT.K. 

l^urehascr who is dissatisfied with deputy remem- 
bmneer's report of title of premises sold, under decree 
of court must move for leave to file exceptions there- 
to, otherwise the motion to confirm may be made ab- - 
solute in the first instance, but on moving if pre- 
pared, he may show exceptions instanter. 

Dicken, 4 Frice, 303. Fu. Exceptions to 

PORT. 

Title reported good by deputy remembrancer in 
creditor's suit, purciiaser not bound to take it if only 
primA facie title. Id, ib. Title. ^ 

Purchaser having employed the vendor's agent who 
had notice of an incumbrance, charged with notice^ 
notwithstanding the purcliasc was made under the 
sanction of the court, and an infant was interested 
in it. Toni min v. Stecre, 3 Alcr. 210. Frin. fic 
Agfnt; Notice. 

The court of chancery docs not warrant the title 
of an estate which is purchased under its directions. 
Id, 223. Title. 

A purchaser under a decree shall not ^afiheted 
by error in the decree : ex gratia nor'having 

given a day to an infant dcfenda^ lo shew cause, or 
in decreeing a sale of lands to satisty judgment debts 
without an account of the personaf estate. Bennett 
V, Hamill, 2 Scho. fic L. 666. Vendor & Purcii. i 
Decree, Error on. 

A puTcUascr^ hq^right to presume that the court 
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hMtalBeti the aem nooeijiaiy to invoitigalo the ri^ts 
of tho parties, and thit on tiiat itiyee4|fp^it has 
properly deo^ a sale, hat he-ought.to^soe iS^t all 
proper parties to be bound are before ibo enuirt, aud'^ 
bathe does not take a title which can IdHinpcachcd. 
alhinde. LI. ib» * 

Ih'salcs under a decree it is irregular to nay the 
purchase^money to the party," it ought to be paul 
into court. Jd» 51)1* Payment of Purciiask Mo* 

NEY. 

Motion that a person Fc^rartcil l)cst purchaser, 
should complete his purchase by a certain day, re- 
fused, the niport not being absolutely coiifirnicd. Amu, 
2Vcs. J.335. 

It is no objection on the part of a purchaser of land 
sold by a master, that more lantl is sold tlian is ne- 
cessary fur the puTiM)sc of the testator's will. Lnt- 
uyeh V. IVitt/ord, 2 Pro. C. C. 248. 

Conveyances made under a decree arc to he settled 
by the like rule as men of judgment among con- 
veyancers would direct. L/n'yd V. Grilfith, 3 Atk. 
267. 

A reversion expectant on an estate for life is de- 
creed to be sold, 11 is confirmed the best purchaser, 
and the order made absolute 1st Jan. 1724. (^ii the 
— day of Jan* 1726, J* is ordered to bring his inonev 
into the bank, the life drops ; if the life h:ul drop|ica, 
the next day after the rejmrt of l^’s being the licst 
purchaser made absolute, the purchase must have 
stood, and as from that time the life was wearing 
so from that time, the purclinscr ought to pay inter- 
est. Manning, 2 P. W. 410. 

Whilst conditional orders for attachments arc de- 
pending against plaintiff and defendant for not exe- 
cuting the deeds of conveyance to the purchaser ; the 
creditors who came in under the decree, cannot l)c 
paid out of the purchase-money though the purchaser 
lias guno into possession, but the court will give 
them leave to procoe<l on their securities. Onushy v. 
JNicholsim, Vein. & Scriv. 115. Debtou Citi:n. ; 
pR. llr.cn i:£ for Sai.e. 

6* Sale when comjdeled, letting purchaser into pos- 
session. 

Sale of an annuity Ijcfure the master, takes effect 
from the confinnalioii of the rcpoit and the sale lic- 
ing on the lllh of Augii.st, and the report confirmed 
in Michaelmas term, interest was given upon the 
pUTchaac-mouey from the first day on which the np- 
port could have been confirmed, viz. the first seal be- 
fore the term. Tuigg v. Vijield, 13 Vcs. 617. An- 
nuity ; Intermboxatk Phofits. 

Purchaser under a decree of the court is not enti- 
tM upon an affidavit that he has had his money 
lying ready for some time, to be let into possession of 
estate, and receipt of rents for all such time so passed. 
Barker v. Harper, Coop. 32. Delivery of Pos- 
session. ' 

A purchase before the master is not complete be- 
fore confirmation of the report, tlicrcforc, a loss by 
a fire after the report, but before confirmation, 
falls upon the vendor, and the circumstance that 
the sale had been delayed by the purchaser having 
opened the biddings was not attended to. Ezp, Mi- 
nor, 11 Ves. 659. 

Purchaser under decree considered only as owner, 
from time he pays the purchaM!-money, and not from 
confirmation of report by which he is declared the 
best bidder, ho having taken objections to title. 
Maekrell v. Hunt, cited 2 Mad. 34. 

6* DUdtarge of first, and substitution of another 
pwchaser* 

PuTchuser of estates sold under a decree, discliarged, 
on motion, from his purchase, upon error in the de- 


cree being shewn, though the parties are proceeding 
to refetify It. Whether he is entitled to his costs, quarei 
Jjechtnere v. Brasier, 2 Jacs & W. 287. 

Consent of owner of property sold under decree, is 
necessary to a motion to vacate a bidding. Hex v. 
Ihichlaie, 8 Price, 630. Consent. 

llic court refused to dischaige the solicitor in tho 
cause from a purchase before the master. With tlic 
view of preventing a at under v^uo. Nellhorpe 
v. Hennyman, 14 Ve3V5l7. Puffer j Solicutor. 

Court will not discharge purchaser, and substitute 
another iu his place, even upon piiying in the money, 
without affidavit that there is no uTidcr-baigain. lUgfiy 
V. M*Kamara, C Vcs. 615. S. P. Vale T»JJavcnport, 
6 Ves. 615. 

One rejmrted, tlm highest bidder comjrelled to cora- 
plclc his purchase. Cunningham v. TKiutanu, 2 Anst. 
344. Spw. Pkuf. 

One ptircl laser substituted for another upon motion, 
with consent. Matthews v. Stnhin, i Pro. C. C, J19I . 

l'un‘hascr before a master submitting to forfeit bis 
deposit not bound to proceed to tiio piircb^* Savile 
V. Savile, 1 P. W. 745. But see. note (s), id. 747. 
Si'ix'. Peuf. 


7. Opening Biddings, 


(«) Cenernlly, 
(/>) Deposit on. 


(if.) Generally, 


Biddings opened on the application of a person who 
was piosmit at the sale, though the advance offered 
was less til an five jHir cent, ou the price. Lefroy v. 
idjroy, 2 Huss. 60G. 


A purcliascd for B, but without authority, an estate 
sold nmler a docrco ; B died, without adopting the 
purchnso ; llic unlcr nhi was nevcilhcless uhtairicd. 
The court refused to order B’s executor to pay llio 
purchase money, and on the heir declining the pur- 
chase, discliargeil the order w /.si, and iliicctcda rc-snlc. 
Lord V. Lord, 1 Sim. 503. ITeir at Law ; Kxecu- 


Jf the executors of a purchaser under a decree re- 
fuse to pay the purchase money they cannot be c;om- 
])ellcd to pay it, unless a suit be instituted by the heir. 
Id, ih. 

Purchaser who has confirmed his report nisi cannot 
after notice, to open biddings confirm' absolutely. 
Vansittart v. Collier, 2 S. & S. 608,. Confirma- 
tion of Report; Veniiou & Purcii. ■“ 

Biddings for an estate allowed to be opened by a 

I icrsun who had attended the former sale by on agent, 
le ollering an advance of 500/ . in 8950/. ttie best bid- 
ding reported. Pearson v. Collett, 1 M*6lel. 82. 
S.C. 13 Price, 213. 

'J'hc rules which regulate the practice of opening 
biddings upon a sale of landed estate, do not apply 
when a colliery is tho subject of sale. WillAanks v. 
Aitenhorough, PTurn. & 11. 70. Cot.tjebies. 

Upon an offer to give 10,000/. for a collieiy sold 
for 8,850/. a motion to open the biddings was refused. . 
Id, ih. 

The rule is not universal, that biddi^ shall not 
be opened in favour of parties present, at the sale. 
Jd, A. . ^ ^ * 

The person who opens tlre^l^ddBlgs h| dbeharged, 
if he is oulbid at the 

. Biddings not open^, cviffim ci^itoi's suit, upon 
an advance of 350L |Muf tttw lOper cent. Gars- 

tonv, ^du-ardSfl.^^SiSOi :^ , r * 
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Upon advance of 5001. though less than 10 per. 
cent., court will act. 1 S. & S. 20. ^ 1 

biddings not opcneilvunder advance less than 40/. 
Jh'oflkjield V. lirndleif, id. 23. * 1 ) 

Two lots ordered* to be re-sold in one, where adi»‘ 
vance on smaller lot under 40/. id. ib, 

Whore several lots have iKcn purchased by the 
same person, and the biddings arc outjncd as to some 
of them^ which were Hrsl ]>urciiuscd, the purchaser will 
be allowed option of opcniiaie biddings as to remainder. 
Pnee V. Pnee, id. 386. 

In a similar case, upon an aifidavit of the purchaser 
that he had bid for the lot in consetpicncc of liaviiig 
been declared the best bidder for the prior lot, the 
bidding was opened. I'iHder v. Fielder, cite<l id. 

A person present at the sale allowed to open bid- 
dings, but sparger advance ea^^ted lioni him. 7ya- 
dtilev. Wam, 1 Jac. 525. 

'I'hcre is Qpgeneral rule that a party present at the 
sale shall not ^cii bidiliiigs ; each case must depend 
oil its own cir^mstanccs. A party who ncglei^ts to 
bid, in CQnse(|^ucnce of the auctioneer declaring that a j 
person may open the bidding, if becomes within eight 
days after' the toport, cannot allege surpiisc as a 
ground for opening the bidilings, if lie does not conic 
within that time. Thornhill v. Thornhill, 2 Jac. ^ 
AV. 3 47. 

At a sale by order of (lie court, a resorve.l bidding 
allowed to be made one of tlic con 'ilit. -4. 'lo master 
to fix the amount, and to usl his disc* 'Ion in com- 
municating it to the parties, their solicitors. Jer- 
roise V. ClaYhc, 1 Jac. ’.V. 389. 

( bic party having moved to open biddings, although 
lie has not drawn up the order, nor paid Ids deposit, 
another person cannot oiicn biddings without notice 
to the first, (jihlkms v. flouell, 4 Mad. 52. 

biddings not oiiencd, unless advance of 40/. is of- 
fered. 'Farlow v. Weildon, 4 JM.id. 400. 

Costs of former purchaser, see id. note. Costs. 
AVhere two lots arc purciiased togethci, biddings 
cannot be opened as to one lot only, unless the first 
purchaser choose to keep the one remaining lot alone. 
Fxp. Tilsletf, 4 Mad. 227. note. 

I’erson present at sale nut allowed to open bid- 
dings. APCnllork V. Collutch, 3 Mad. 314. Sed 
i(U<L're. 

Tn a creditor's suit bidding opened on an advance 
of 500/. upon 10,000/. paying the ailvancc into court, 
and the cxpences of the discharged purchaser. Jirooks 
V. Smith, 3 V. & Jl. 144. 

A re-salc, on opening biddings, producing consi- 
derable increase of price, is no ground for giving party 
his costs of opening biddings. Ti'c, asis v. Clinti n, 

1 V. & B.36]. J’lf.Cos’is. 

Biddings opened upon a second application by the 
same i^ierwn, the purchaser not appearing upon notice. 
PreMon v* Barker, 1(» Vcs. 140. 

In badkhiptoy application to open biddings when 
deed executed, and purchaser put in possession too 
late. Exp. PartiiifTton, I BnW. 6c It. 209. JIankcy. 
Sale in. 

General rule not lo open biildings, alter confirma- 
tion of the report, upon negligence, surprise, the cir- 
cumstances of the estate, &e. wilho^ something iin- 
conscientious on the part of the purcmscr. No rule, 
Hiring the advance on opening biddings at 10 per cent. ; 
more or less will be rciiuired, according to ciit:uni- 
staiices. White v. Wilson, 14 A^cs. 151. 

. A iienfon' Who opened biddings not being the pur- 
cliaker, allovted his expcnccs on the circumstances 
against the general cule, having intci'{)oscd at the in- 
stance, and for tl^^b^efit of tlic family. West v. 

" Piiicent, 12 Ves«^. & W 

Biddings will not fPopenw after confirmation of 
the report, unless fraud is «t 0 wn In purr,'haser, or fiaii*. 
duleiit negligence in tkev QX other sptBpia) cir- 

. vof*. n. ' ^ 


cumstandes*. 11 A^'es. r>7. 

UEFOUl-. 

TegidaT&^ the court cannot 

open suggestion of there be- 

ing perms reiu^ to bicTin advance, without first set- 
ting aside the order confirming the sale ; ai|dA|^t or- 
der ought net to bo set aside/ Gut on grounds m fraud. 
F.xernlors of Fergus v. Gore, 1 Scho. & L. .* 

Person who opened biddings, but -was not the pur- 
chaser, allowed liis costs, on the sjiecial cireamstauceS, 
having o])cnc(l them not on his own Account, but for 
flic benctit of the family. Oiren v. Foulks, 9 A^es# 
348. l*u.Cos’is. 

A person wlio opened biddings, but was not tlie 
puicha.ser, the estate upon the resale going considera- 
Idy higliei , ca nnot on that ground have hU costs. .EL 
Maccte^fieUl v. liliike, 8 Ves. 214. Costs.' 

Piirson opening bidilings, though not purchaser, 
not entitled, in any case, to costs, llighy v. M*Na-‘ . 
mara, 6 Ves. 466. I*ii. Costs. 

Biddings opened by ])erson who was present^at 
sales. .S. ('. Id. 117. S. P. Tait v. Ld. NorthwUlc, 

5 A'cs. 655. 

jydding opened on ntlvance of 50/. on 380/. sdvfl^ 
Maying the cv|M:ncc. 10 per cent, not suilirient on a 
small sum. l.-pton v. I.d. Ferrers, 4 A^cs. 700. 

Bidilings opened after tlie report confirmed sinmly 
upon an advance of 61/. on 305/. 35/. ndt sufHc^t. 

Chelhttni v. Grugeon, 5 V'es. 86. 

Bidilings opened on atjivaiicc of 200/. upon 3200/., 
but 100/. was bold too little. 5 Vcs. 148. 

Increase <*r prir’G ofTcreil i.s not alone a reason to 
o|icn biddings after the rcpoil confirmed. Boyer 
Blachrell, 3 Anst, 656. 

Where a person is reported piircliaser of several 
lots before the master, if the biddings are opened as 
to one, he shall have an option to o^ien them us tot^ull. 
Semble. id. 657. Vi.Ni>oii iv Ponni. 

Biddings opened on advancing 100/. on 800/., and 
200/. on 1200/. Anon. 2 Ves. J. 487. 

Biddings opened after confirmation of the report on . 
circunistanees, as where the owner of the estate who 
joined in the motion was in prison at the time of the 
confirmation, and a fourth of the uiiginal price was 
uHered in advance ; but a deposit of the whole ad- 
vance was required. IKu/Min v. Birch, 2 Ves, J. 51. <. 
S.t;. 4Bjo. C. C. 172. 

*On opening biddings, the court, in the reference of 
costs of the pui chaser, will not give a particular direc- 
tion for a .sjiecific cxpcnec. juim, 2 V^es. J. 286. 
Pii. CnsT.'s. 1 ■ 

The bidding on a lot sold in this court 
opened upon a ])ioper oifer, even a second time, ifBin 
master’s report has not been confirmed, but shall not 
be opened at all after eonlirm.it.ioiu Scolt v. Nesbit, 

3 Bru. C. C. 475. 

Bidding ojicuod on terms of paying the former 
bidder all costs, charges, and expenccs, to be settled 
by the master. v. Marlin, 2 Bro. (J. C. 

113. 

Biddings arc o|)ciicd for the benefit of the suitor and 
estate, nut of tiie purchaser ; as wlicra he was too 
late, and the overbid^iug is small. Anon, 1 Vos. J. 
453. 

Estate sold before the master for payment of debts, 
aiifl A reported the best bidder. Before thjC mport 
was coil firmed, it was discovered that A waa-toane at ' 
the time of the bidding, it was ntOfed QitlKlialf of 
all the parlies in the cause, that' B‘, ''the next best bid- 
der might lie reported the purchaser, at the sum bidden 
by him, and B consented ^t the court thought this 
was iri'egular, and diiected tHe estate to ' be rc'sold 
generally. Blackheard y^jAndigren, 1 Cox, 205. 

The court has atf^ys • dWretibn to open biddings, 

EE 
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iMtantM oC,the case. Ryder 


rest^ wholly on 

BrO. i . v»» ow.. 

Where applications to^ojKn rbiddinga ^i^Tri^tis 
^ or,litigious, anrl grounded'bmy'tin applicathto of the 
yrncr, and esiieciially whe^ value of estatols hut lit- 
. more lhan will satisfy incumbraniis. court are well 
justified in refusing such applications. Baillie v. 
Cluiigneati, 6 J3io. r.C, 313. 

Biddiugs opooed after confirmation of the master’s 
report, upon a considerable advance, there ha vi lit; been 
a misfakc made in a particular of the estate left with 
master: and one of the parties who confirmed Uic re- 

K.'-H t-.ss.ia'nS' sLJrf/ 

■'““i r-c™™™.. 

I'iddinm setting up sham bidders, 
h2l? bidders, ordered himself to be 

289*’"“ 


(b) Deposit OH, 

flfhere biddings have been rc-ojicned, and imly 
openreg them docs not become the purchaser, he.c.au- 
not have his deposit repaid, till lopmt of re-sale is 
confirmed. Rex v. Jli/ton, 1 M‘('lel. /3<)5 

A^. S® 

Upon opening biddings, the court refused to dis- 
pense with deposit, or order.a trifling one to Ini taken 
upon paiticular circumstances. A mm, (i V'^cs. 513. 

Where a Mrson, who has made a deposit inion 
being dwlared the highest bidder at a sale under a 
decree, is outbid at a subsc(|ucnt setting up of the 
lands to sale, he is entitled to have his deposit back 
immediately, but for his interest and costs he must 
wait until the sam.i shall luivc been completed. Ar. 
cntnaali v, Monl^vnir.i'tjt \'oin. ix .Scriv. 302. 

A dejjosit ma<lo on o])enin;r a liiddin’g ha^in-r fxien 

M *'““'**• considt'red 

as part of the purcliase money pahl, arul therefore the 
depositor is not entitled to the dividends aceminrr be 
tween the time of the deixisit and the completion of 

Z iJro. UC. 33. iNTi iiKsi 5 Invj.si jiunj-, Djvi^ 

dends on; Vj-.m.. ic rvni 11. 

«I>o» opening a bidding is consi- 
dered as part of the purchase money paid, althounh 
1 depositor not lieing reported the 

b^i^. It must Im returned to lmn,lnd therefore, 
w^thcdepreit IS biid out in the jmlWic Iun>Is,wl.iel, 
nM between tliu time of the .Up;>sit and tlic purchase 
Ijcin^ completed, the estate will have the benefit of 
the nw. Ambrose v. Ambrose, 1 Cox, 194, Accke- 
,T10N; VENO.&PcuciI. 

8. The conveuance. 

No ejection to nlc in court, under a will, that in- 
fants mterMfed under wUl cannot join in conveyance. 
lWe« V. P^U, e Mad. 53. liLos, PahtiL ^, 

•lin!l purchaser of estate under decree 

d»L^n ’Hif. '»»«■•«. in nman U.n^ 

hchTw 1 '""‘® *“• 'I**™' without consent of 

«lnco,380. PupAKTim.; HninaT Bsw. 


9. Settir^ aside, 

•“ ®®‘^lement, with power to crant 
# -mg subject to prior inAmbeanoes, 


decre^n a suit instituted by incumbrancers, directed 
to be qold subject to charges prior to deed of settle- 
ment. Pending the suit, the tenant for life, under 
.leUlement, grante leases not authorised by tile power, 

I and raises money upon anonities for his life, which he 
charges.upon the lands, and they are sold subject to 
those chai-ges. Held, (reversiug decree of court be- 
low) on suit by remainder- man in tail, that the sale 
^ibjcct to charges not jjwrranted by decree, is void. 
Coidottffh V. Stemm, 3 l^gli, 181. Decree. 

A sale under a decree, all necessiU'y parties being 
l^fore the court, not set aside after a lapse of time, 
though the surplus of the purchase mopmr was di- 
rected to be paid to the tenant for life, there being no 
surplus, and the sale ap^Mjaring to be properly con- 
ducted. Lighibunie v. Hivifi, 2 Hall & B. 207. 
J.ENfJTii or Tibie. , 

All c.staio being sold before a master, where the 
puiposcs of the decree did nntreipiire it^'the sale shall 
be set aside, although the reports of the several pur- 
chasers were confirmed ; but the purchasers must be 
fully icitnburscri all their expenses out' of pocket. 
IrideaHxv. Pruieonx, 1 Cox, 34. S. C. 1 Hro, 

1* reversed. 

•Sale declared to be made subJor:t to the trusts of the 
testator s will, where, under a lieerec tliM his real es- 
tate ( which was devised in strict settlement, subject 
to debts) should lie sold, llie sale hail been cflected 
by eoliiisioii between the creditors and tenants for 
life. Munalon v. iMolesawrlh, 1 lulen, 18. 

Scandal, see Pr. Answer, 18. — Pr. MasiIsr, Ke- 

l£ltENf:P., 1, (d). 


LXXXTTT. iSi:\L AND Seal Day. . 

Mo motion for an injunction can be made Ihc day 
on which a seal day is continued, if tho party were 
not in a condition to make it on the seal day. Rowe 
V. Jarrold, 5 Mad. 45. 

.Sti icily, no motion can be made at a seal, the brief 
lor wliicJi \va.s not delivered to counsid at least on the 
fir.st day of the .•■’cal ; and a motion boing made wlieie 
this had not been done, the court discharged the order 
with costs, for the incguluiity. .S/mrp v. Ashton, 
2 Ves. 6l li. 412. 413. Anmi, 2 Mad. Pr. 213. 
S. I*. 

Instruments not considered as scaled, for the pur- 
pose of proceeding on them, while remaining in the 
Ld. Ch."s hands ; but are so considered, from the 
iiiomuiit of delivery to the parly. Exp, Freeman, 

1 V. ^ li. 39. 

Writ of sujicrsedeas and second commission of 
bankruptcy considered as scaled, from delivery to the 
messenger. Id, ib. 

Order to amend, upon petition, at the rolls, after 
notice of motion to dismiss for want of pros^ution ; 
for the seal, the day on which the order was obtained, 
and the motion, could not be made regular. White 
V. Hull, 14 Vcs. 208. Pu. Motion to dismiss ; • 
Pii. Order to aaiend. 


TjXXXI V, Sequestration. 


1. Issuing, service of , and reviving agaimst heir, dfr, 

2. Fveciition and efect, and what liable to. . ^ 

3. Abatement and discharge ofu 

4. Seijvestrator, ... , . ' 

1. Issulig, service d^St^j^ving against heir, Sfc, 

Sequestration to be granfod when defendant stands 
out all process of coiitempt. Bcame's Ord. 15. 



St^uestration.^ * 
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Or resists seijeant at arms. Id. 16. . ' 

Or makes rescue. Jd, 16. 

Only of the lands, &c.» in question. Id. 16. 

To w granted where there is a decree for rent, , or 
for money to be levied out of land. Id. 17. 

Not to issue on petition. Id. 35. 215. 

No sequestration against estate of person not to lie 
found, but upon seijeaut at arms' return of uon eat in- 
ventus. Id. 324. 

Upon such return, sequestration to issue, hi. 324. 

(hi., WheUier it is regular to issue n sccpicstration 
against the pmperty of a party wiio is in the Fleet, 
under process from the common picas, and is detained 
also upon an attachment from the court of chancery, 
but who has not been brought up by habeas corpus to 
the bar of the court in order to be turned over to the 
custody of thb warden 1 Const V« Jlair, 2 Iluss. 161. 

The iiiegulwty of a sequestration is waived, if the 
party against Whom it is issued gives the sequestrators 
directions bow to deal with his property. Id. ib. 
Pn. Waiver of InnEOULAniTV. 

Where party ii in custody of warden of Fleet, under 
process from the common pleas, and is detained by 
attachment from chancery, he must be brought up by 
habeas corpiu to bar of tliis court, and turned over to 
warden of fleet, liefore sequestration can issue. S. C. 

2 S. & S. 452. Pn. Puisoneu. 

The warden's certificate of prisoii-r in his 
custody for contempt, for non-j ''inoiii oi .csU taxed, 
is sufficient to found a motion for a sequestration, | 
without any affidavit of demand and refusal to pay. 
PhiUi]}s V* Stcphensim, 11 Price, 473. Pit. Wau- 
uen's Certificate. 

^ Order for sequestration made upon the return to a 
single distringas, issued under a decree for payment 
of costs ; such an order is only an order nisi in the 
first instance. ‘ Lou'ther v. Maytyr, ^'c., of Colchester, 

3 Mer. 543. Pn. DtstaiiNoas. 

Form of distringas regular, Ijcing to appear and an- 
swer contempt merely ; (not ad comyarcmlum ct sol- 
veniluni) but the cause for which it issued being s{)e- 
cificd by indorsement. Id. ib. 

Sequestration for want of answer can only be ob- 
tained upon oixler nisi, and not absolute iu tbc first 
instance. Benutlv. Mtmj, Donegal, U V'^es. 43. 

Sequestration for not |)crforiniiig the decree, ujmu 
the return to an attaciiment that the defemlant was in 
custody of tbc warden of the Fleet. Erringlun v. 
IFard, 8 Vest. 314. 

Construction of. the General Order, 23rd January, 
17U4, in the -case of a peer defendart, that in the 
cases upon application fur tin: ' to answer, 

the defendant enter his appearance, ana undertake, 
that if the anfwer is not put in, a sctiucstratiun, i, c., 
a sequestration absolute. Gregor v. JaI. Arundel, 
8 Ves. 87« Gen. Oiioeii, C. of ; Peeii ; Pn. Tibie 
TO Answer. ^ . 

Scquestrati(m;^l issue against defendant for con- 
tempt, in not putting in examination to interrogatories 
before master. Luplm v. Jlcscott, 1 S. & S. 274. 
I’ll. Contempt. 

Also in not producing papers. Trigg v. Trigg, 
and Detillen v. Gale. Id. ib. note. ^ 

Service of an order of sequestration nisi upon the 
clerk in court good, the plaintiff having tried in vain 
ijx) serve it, personally. Man/. Lothian v. Carfoith, 
5 Ves. 113. Pii. Seuvicf. suustituted. 

. Sequestration only goes where defendant is in cus- 
t^^of warden of Fleet, not of sherifT. Markham v. 

- Wtnlfnson, 2 Anst 579. Pii. Prisoner. 

Where order nM ,jf((^.£Be(^ i^pbtained 

agiUDst privilcge4 peraiAhe la^ot in copnmpt, un- 
less he neglects to obey we order nisi, ^allbrvok v. 
Ld. Donegal, 3 Anst. 647. Pa. Cuntemptj Pri- 

VIIJSGE. ■ ■ '• '“J"' 


Such order nisi ^ay 
defoi^huit. . W. ibj' 
Omer nisi, for a 
son, may he served 


clerk in court of 

R ^*-liviLEOE. 

^ inst privileged por- 
i court ; but order abso- 

Tj 


lute mpst^ servqd pehM)iii(Py. Id. ib. PriVilfaie, 

The course against a M. F. for non-payi| 0 |ent of 
money is, first, to move for a sequestration nun’^upon 
notice. Crau'ley v. Clarke, 3 fire. C. C. 373. Pn* * 
IVI EMBER OF Parliament. 

Form of order for sciiuestration. /’(fljw v. Ward, 

1 Cox, 194. 

Sequestration nisi granted for not returning pai^rs . 
according to order, hi mre. Jfassenclever, 1 Bro. 
C.C. 434. 


A decree and sequestration for a personal duty 
against one who dies : this shall not lie reviyed 
against his heir or real estate, though it were for: 
money payable on the behalf of a charity. Uni- 
versity College v. Foxenft, 2 C. H. 244. 1 Vcm. 
166. Pk. Abatement A Revivor ; IIeiii at LayFik 

Chancery has jurisdiction in case of scquestratliRi 
of tithes during a vacancy, by reason of general juriii«v> 
diction of court in matters of trust. Bircli v. Bygrqve, . 
6JMad. 158. Juitisoic. ; Titiii-.s. 

A receiver having been appointed, witli the usual ' 
directions for the tenants to attorn, and a tenant hav- 
ing J.cer. served with a writ of execution of the ordel*, 
ami arrested upon an attachment, and turned ove^jUi 
the Fleet, sequestration refused. Att. Ceii. v. T<m- 
cred, 2 Dick. 798, and sec Rowley v. HidUni, Dick. 
622. 


Defendant, iu contempt and in custody, must be 
handed over to the fleet before sequestration can 
issue. Khisey v. Yardlet/, Dick. 265. 

Commission of partition and parties to produce 
deeds. Defendant in contemiit for not producing, 
5rc., sequestration finally ordered. Trig v. Trig, 
Dick. 325. 

Seipicstration is first process against poor or mem- 
ber of parliament. RashMgh v. Butler, Dick. 152. 

X’utting ill answer good cause against scquestratioa 
nisi against jirer, &c. ; but if answer insufficient, 
plaintiff* must move again for sequestration nisi. Id. 

Mistake in title of sciiucstration and commission of 
rebellion rectified, defendant, by putting in answer, 
having acquiesced. Bcnnei v. Biillon, Dick. 135* 

The court of chancery in England may grant a sc- 
quc^,traliun against llie defendant in Ireland, but it 
mpst l)c after a sequestration taken out here, and 
nulla bona returned. Fryer v. Bernand, 2 P. W* 
261. Sel. Ca. in Ch. 5. Jintisnic. 

{Sequestration cannot issue till return of nm est in- . 
rentiis by seijeant at arms. Fip. Jqthson, P|^. 
Chan. 549. Pii. Serjeant at Aums. 

Plaintiir producing copy of scriucstration only, or 
motion to take bill pro canfesso, court refused it ; but 
scqucstnition not being under seal, nor executed, was. 
held no objection. Anmi. 10 Mod. 431. Pr. Evio..s 
C oiuKS ; i'll. Hill I'lio coni esso. 

A sequestration may issue against an infant. Anan.'^ 
2 Ch. Ca. 163. Infant. 

If a se(iuestration for a personal duty may be re- 
vived against the lieirl Universily ColU Oxon, v. 
Faxcrnjt, 1 Vern. 166. S. C. 2 Ch. Rep. 244. 
11j.iu at Law. 

Sequestratiun against the heir, for a personal duty - 
decreed against tlic fathef. Wilham v. Bland, 3 Swan. 
276. Heir at Law. 

Bill by a vicar against a sequestrator foj^%n ac- 
count of ]>rufit.s during the vacan<iy ;^the bii^op must 
be a parly. Jones v. Barret, Bun. 192. Pl. Party ; 
Bishop. . ^ 

I A sc(|uestration will be granted in chaneery -or ex- ' 
chequer for a jiersonal duty; for the court hath autho- 
rity to see its dec^s extoted. Guarers v. Foun- 
I taine, 2 HC. C. 91. 2>roe. 125. 168. 

BE 2 
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All decrees in d^uncciy. as well for |X!rsona1 as for 
real Uiin^rs, shall M exc&uted byaequestration. 

V. Zuuch, 2 !*««•.' 4604 V. relit, 

1 C. 91. 2 I’rec. 126. 168.'^ 

A sequestration, which is a kind of siispeiision nisi, 
&€., was granted against tlic warden of the Fleet for 
not answering : no attachment lies against him, Ik!^ 
cause he is supposed to be always in cnuil ; and 
though it is directed to the shcrilf, the body, when 
brought in, is tuiiicd over to the Fleet, in C. 11., if 
the warden will nut appear, they forejudge him liis 
oflicc. Anon, IVIos. 238. 

Defendant, in contempt for disoliedicncc of a de- 
cree, was brought from JUistol by habeas corpus ciun 
caui.k, and turned over to the Fleet, and a scrjucstra- 
tion issued. Kliunl v. I'Mirica, 2 C. U. 151. 

On the return of an attachment for noii-]X}rforin- 
ance of an order ng.iinst one in the Flci't, ilic next 
process is a se([uestrntion. Anon. Mos. 301. 

Seciuestration against an infant loid for not ap- 
pearing. .dmm.’2 C.C. 163. 

2. Ej cent ion and pjlect of, nnti whut liahle to. 

The court has no jurisdiction to onlor, iipcui ni' tion, 
a person not 'a party to the cause, to ]>ay into ccmit 
the arrears of an anmiify gnintj-d liy liim to a de- 
fendant, against ulioni a scijuestialion 1 1 ad issued fur 
want of a sulTicicnt answt*r, unless llie graiiUu- has by 
his cniiduet waived the objection to the jurisdiction; 
but he may notwithstanding, and without applying for 
tlio leave of the couit, obtain from the grantee a re- 
Icasf* of ibe annuity. Jofiii>on v. ('li':}ti>'nuUilo, 2 Sim. 
65. Pii, JeJiisuic'iioN ; Cirn'K f\ Aj iion. 

A sum of mouey iti the hands of the banker of a 
parly against vvlioin a sc<]uesi ration bad issued, sc- 
quostcrctd. Proeeciling for asecitaiiiing Ibe iiiteicst of 
a third person. Power <n sequcstratoi's fu (qieii boxes, 
itc. ].d, Pelhmn, v. Ih. Npucai>llo, 3 Sw'uii. 290. 

]lAir.iiK. 

No examination pro /wtc/rs.NC suo, before tlie se- 
questrators have made a return, id, ib, i'lt. Dxa- 

lUlNATTOM PRO I\Tl KI SSK Sl'O. 

Whether copyhold lainls arc subject to .sc(|uestra- 
tion ; quaTel ]Wi//y/. Caermarlhniv, ilmi'Am, 3 Swan. 
29-1. Coi*\'iioi.ii. 

Ftfoct of scipicslrallon against the heir. Coulslon 
V. (inrdiner, 3 Swan. 283. limi at Law. 

A scqucstrnlion having issued for non-payment^of 
money into court, an iiidividiiul in possession of a sum 
claimed by the p.irty against wl«)ni the, sft(|ucsliatioii 
issued, and by a .strangei-, was ordered to pay that 
sum into couit. I'’rankliin v. Colhoou, I'runhhm v. 
TltdtnliUl, Barker Vinneif, 3 Swan. 276. JIaii.u. ; 
Pfi. Paymknt iN'io Counr. 

Composition for tithes puts an end to lion on Inml, 
therefore where produce is taken and sold by sc!({ues- 
tratoi-s, tithe owners cannot demand payment thereof 
out of that fund. .nU'kinson >Smilh, 4 IMad. 177. 
Lien ; Titueb ; Coueosi rioN. 

A sequestrator being in possession of a rcctciy, 
under a sequestration issued liy a creditor of the Krtor, 
a subsequent creditor having obtained a socoml se- 
questration, is entitled to an account in c((uitv against 
the first sequestrator, and payment of llie surplus after 
satisfaction of the fiist creditor ; nor are prior incum- 
brancers who liavc not obtaihial sdjucslration, neces- 
sary parties to the suit. Cuddin^loii v. Wliilb^, 

2 Swaih 174. Account. 

Under sequestration, landlord is entithsl to be paid 
the arrears of rent without reference to miLstcr. Dixon 
T’ ^ Swan. 467. LANUT.onD & Tenant ; 

‘■.Pit* ItEFEnENCE TO MasTSR. 

Sequestrators took possession of certain mortgagi^ 

ircmiscs, inert j;.Tfrrcsr «n petition, obtained .onler tO j 
. have rents and profits of premiseif$h seques- | 


I tmtors applied thwanls payment of mortgage money 
and possession of premises delivered up to them. 
Walker v. Bell, 2 Mad. 21. Moutoaoe. 

A receiver appointed of the 'profits of a rectory under 
sequestration, and an injunction granted against en- 
forcing sec(uestrations. Silver v. Bp, of ^ortoich, 

3 Swan. 112. (illlAllCE 0 .\ llKNKFlCEi Pii. Ki> 

CEIVl-ll. 

Jjatul and house in possession of sequestrators be- 
longing to defendant, in coiitein})t for non-payment 
of money into court, ordered to be let. Dunkiep v. 
Scribnor, 2 Mad. 443. 

'fhe Seotcli acts of sequestration, many of which 
passeil since the Union, support the general principle, 
]>assing all the property of a bankrupt to hU assignees, 
/•.jp. Cridtiind, 3 \'. & 11. UK). Sco'LT.ANn. 

Execution of sequitetration on mesne • process, re-: 
fused. KniglU v. I'uiiig, 2 V. & 11. 184. Exe- 

CU'llON. 

Where the goods of a third person arc seized by se- 
questrators, an order to examine pro inieresse Mm will 
be made, ami if the goods taken arc, found to ladling 
to the parly so ap]>lying, a reference to ascertain his 
damages will be granted. Copeland v. Mupe, 2 11. 

11. 66. Pll. Kx AMIN A llON I'lto INTV.RKSSE suo. 

Dividends of bank stock being ehoscs in action, 
cannot be sequestered. M‘Citriho v. Ooold, I IV.dl^c 
11.387. Stock in Funds; ('uosk in Action. 

Sequestrators directed to receive a pension to A and 
his assigns, payable at the treasury in the hands of the 
assignee. Id. See Doris v. il/c. Marlborouf^h, 

1 Swan. 74. Uension i iiom Cnowv, 

It is coiitcnD]}t to disturli scr|UostraTors in possession. 
If sequestra 111 ) 11 is executed , a judgment creditor, 
though piior, can only edaim to be examined pro in- 
\ tiTPsse sao ; if not rxcoiiled, ho may take execution. 
An^pl. v. iStailh, 9 \‘cs. 336. I’u. ^Conti.mpt ; 

.1 u n<; w KNT ( ’ It on s. 

Motion to sell fuinitum under siH|UCStratton for not 
Itorforming decree, must be on notice. Mitchell v. 
Droppr, 9 Vcs. 298. Pn. Motion; Ur. Notice. 

Dcciec for execution of a trust to pay debts against 
I trustcH's only, the other defendaul not anpearing, 
though process of scipicstration had issued against 
I him. Downes v. Tbonnis, 7 Ve.s. 206. Pji. De- 
I Clfl'K. 

Upon scriuestration, mortgagee must come to be 
vwxm'invA pro inleresiie sno. Anon. 6 Vcs. 288. Pu. 
Examination i'lio intkuessf. buo; MuiiTCAOii iv 

jMoKTOACSKE. 

Hill stating a seipieslr.ition for want of an answer, 
prayed a discovery ami iiceoiint of all money or other 
pro{Huly of the iJefeiidant in the originar^Usc, in the 
liamis of defendants who were bankers at the time of 
service of the sc(|UCstratioa, or since. Uj^n demurrer, 
as to the money and answer as m the rest .of the bill, 
the Ld. ('ll. determined against the demurrer, upon 
the form, considering it over -ruled by the answer, and 
would not in that stage ol the causO' decide the two 
points : 1st. Whether a sequestration on mesne pro- 
cess can be executed faillier than to pay the expcnces. 
2mJly. Whether a chose in action is liable to scipies- 
liatioii. Sinnnoads v. Heanuird, 4 Ves. 735. 1*1.. 
l)i Mi'UiiEU ; Pi.. Answfii. 

Hill fur an account taken pro confesso.O^nsl sur? 
viving executor and devisee in trust, aikcT leasehold, 
estates taken under a scipicstration for .ivant of an- 
swer, the court would not order the sequestrators to 
sell, but directed them to apply the profits. Shawy, 
IFrig/ii, 3 Ves. 22. Slat. 36 Geo. 3. c. 90. was passed 
in consequence of this wiierb di- 

KKCTE 

The ctjsn will sell'p^^lmle o^ihodities, rents 
paid in kind, or the natural produce of a farm under a 
seqiiestiation. Id, Pa. Sale. . 

Estjfm ordered; told for debts;, money raised 
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uiuier sequestration paiil into court though contempt 

dcaicd. - V. Bennett, 1 Ves- J. 89t Piu 

J*AYMENT INTO CoUHT; Pr. CONTEMPT. 

Sequestrator ordered to sell the goods where tto 
party is in contempt for non-payment of money. Cavil 
V. Smith, 3 lire. 0. C. 302. 

Se(|UGStrators in mesne process can only sell 
cient of the goods to pay costs of c:untcinpt to ho taxed. 
Kdles Sh^'toe, Dick. 711. Scmhle. S. I Vcs. 
J.8t). 3Pro.C. C.72. 

Qiiare? Wlicllicr there can he any sale of goods 
taken under a scqiicslrution upon mesnu proccs.s, 
fartliur than to pay the cxpences. .Scnilile. not. 
Jd. 1 Ves. J. 8(). S. C. 3 llro. C. C. 72. Scmblc. 
S. C. 2 Cbx, 224. Pii.Sam-. 

A salary to an e<iucrry to one of the royal family is 
not a subject of sc(|uesti'ation» I'eiUon v. Luiclhcr, 

1 Cox, 315. Puiii.ic Oi iTcss. 

A sequestration to com))el answer, may beexermtud, 
but no order will bo made for the tenants to attorn, 
till the commission is returned. Jiowley v. Uidlcy, 

3 Swan. 306. Attounment of Kent. 

Lease of lahds in Ireland made after the hissor's 
estate has' been put under sequestration for contempt 
of court of exchequer in that kiiigdoin, was held gotKl, 
the lessee having no notice of such scriucstratioii. 
Vicars V. CulcMnifrk, 6 Ilio. P. C. 31. 

A scque.stratiun on a decree runs tga' isf ‘'opyhold 
lands, though it cannot be Kvived ai;.'"’tsi the cus- 
lumaiy heir. IVhUelicnd v. /.■ 'rison, i 1-arn. 431. 

Court will not order peri, 'lahle goods, taken iiiulera 
scipiestraiion for want of an answer, to he sold befoic 
dcerco. Wilcochs, W ilcocks, 2And)l. 421. 

I'Aecuting scciucstration on mesne process improper. 
ileallter v. iVaLernutn, Dick. 335. 

Therefore the hill to be taken pro con f cm, and sc- 
rpiostrators to account ; costs reserved generally. 
Jd.ib. • 

'J'ho master cantiol inquire info the property in 
chattels 'Setiuosle red, witliduinn order. Anon. 3 Swan. 
311. Pn. LnOUIUY UKKOtE iMasteu. 

Proceedings under a sequestration for noii-pcrfoiin- 
atice of it decree, after an a.shignment by the defendant 
fur valuable consideration. < lUrd v. LilUdudrs, 
3 Swan. 299. Assignment foii vai.i'able C!oxsi- 
nV.HATlON. 

After goods or real estate arc seized on s(M|uestiii- 
lion for want of answer, the plaintiH' may still piocccd 
till he has gj)t the biil pro confesso. Jltvis v. J)acis, 

2 Atk. 22. i’j{. I’lr.r. vito <:usrF.Aiio, 

Coods sc<tucstere<l, being insutiicient to answer, 
duty decreed; Sfujeaut at arms revi' .d. liarncdr i v. 
J*oicel, Did(« 130. S. P. hopLins v ' ’rock, Dick. 
443. 

A conveyance established agtiiiisl a scqucstiation, 
and the sequestrators who had obtained possession, 
oitlered to account to the alienee for rents and protils. 
Anotlier (conveyance rescinded, hut the alienee de- 
clared entitled to be reimbursed from tlic subsc(|uent 
rents, the balance of payments for interest, ta.xcs aud 
repairs. Hamldep;hy. Ley, 3 Swan. 301. Account ; 
Convey AN'C£. 

Sciiible, that defendant after decree before execu- 
tion, may by alienation prevent sequestration. Cook 
. ,v. Cook> 2 Com. 712 . Alienation, pendente Lite, 

. Pu. D'kCREEi KI'FECT of. 

Jn chancery, not only the body of the defendant, 
hut also his lands and goods arc liable to a sctiueslra- 
y^tioii; but no setiucstratioii bes till the time for the 
'.return of the attachment is out, on wliicli the bmly 
was taken. ... Martin v. Kerri^ge, 3 P. ^V . 241. Ju- 
itjsmc. . ^ f 

After a decree fo^^per^nal duty, af^iequestration 
issues, and then the %fendant marries and dies ; if] 
the sequestration shall takejilace of the wife's dower 

Qm. ?. Berilgit V. iiocltUy9,)fM^» 118. Dowmi. 


A scquestratibDf binds Drato time of awarding 
■ J ..4* ■ 'Z 


tli%conimi8sion| 
it.aiy. S,,C: i( 
A s^uestration 


lime of executing 


^against a pnor conveyance 
design^ to (defeat 5f ; pot* against prior conveyances 
for valuable conBideratibn, 'or 6ond fide. CmiUtonv, 
Ciardiner, 3 Swan. 279. Conveyance, »|»dentii 

LITE. . 

T.aiuls, when bound from the institution of tlic 
suits ; when not liound till sC(]iiestrntion. Cnfts v. 
Oldfield, 3 Swan. 278. (biAiioE on Land. 

Seqncslialion not defecated by a volnntary^coiivey- 
anco. pendmle life. Witham v. Bfund, id. 276, 

(Jo\VEYANC:K, Pl-.MirNTE Lii i:. 

Scc|ucst(alion defeated by rcvocraiioii aud new limi- 
tation of uses. Id, 277. td. 

If the goods scipicstcred arc not sulliciciit to answer 
the. duty decreed, the plaiiUilF may move to revive the 
order for a scrjeaul at arms, 'liarncdy v. Powel, 
Dick. 130. Hopkins v. Adcock, id. 443. /liiou. 246. 
Pii. Seim EAST at Aums. 

A setpicstration covers the jieisonal estate, and the 
couit will direct a sale for a duly ; it also covers the 
rents and profits of the real hut not tlie land. 

JItghi V. (ircenhill, Dick. 107. And see Alhof' V. 
I-:. Oahu, 1 C.C.222. 

;S , 

3. Ahalemenl and discharge of. 

Wliclhcr a sc(|(icstration aflur decree is determined - 
by the death of the di fciidant. Maty. Caernuirlhen v. 
Ha tr son, 3 Swan. 294. 

Sixpicstration for non-prodm^iion of deeds, dis- 
charged on payment of costs, the party having iftieil 
examined, and denied knowledge of them, Ld. 
Pelham V. Os. A'eicrasllc, id. '293. Pu. J^iiouucTiON 
OK Dem)s. 

In geueial the nmcmlment of a hill puls an end to 
all puH'css of conmrnpt for want of an answer, and 
the court will not allow a plainliff to amend without 
prcjmlicc to a sc(piestralion, notwithstanding he un- 
dertakes not to require any answer to the aiiieiulmcnts. 
SyinondH v. Os. Cundwrland, 2 Cox, 411. Anknd- 

Al J- NT ; ( ’ON'I J‘ M i* r. -y 

Appoinlmont. of a receiver in the place of the se- 
(piestrahTs discharges the swpiest ration. Shaio V.' 
Wright, 3 Vcs. 23.‘ Slat. 3f) ii . 3. c. 90. was passed 
in conseciucnce of this case. IIkceiveu. 

An order having been made against the defendant .< 
Tor a sef|ueslialion for iion-pcrformance of the decree*^* 
an apjdicatioii was made to discharge the order for ir- 
ivgularity ; the dcfendiuit by his affidavit positively^ 
denying that he had been serveil witli the order, nisl^ 
the court would not discliarge the order, hut -iltoy^ 
the siMjucstration for a fortnight to give the defendant 
an opj>oit.unity of complying with the ilirections of 
the decicc by executing ceitain deeds, &c. Shuttle 
U'orlh V. Lonsdale, 2 Cox, 47. Pit. Seiiviue of 0&- 

DEU MSI. f ■ 

Serpiestration on mesne process abates, on deatli pf 
plaintifr, and levivcs wiln suit. Hyde v. Foster y 
Dick. 132. W'haram v. liroaghton, id. 137. 

Seciuestration to compel performance of a decreo, 
abated by death of plaintiff. Wharam v. Broughton, 

1 Vcs. 182. Pn. Auatement and Uevivou. 

Also the suit abates, a further act being necessary ; 
so tliat a bill of rcvvvur must be filed ; ao sitb. set. 
fa. as the decree was nut signed or enrol|^. Id. ib. 

Fi. fa. not abated by death of plaukl^ the right 
being vested ; otherwise, of an extent, a libe* 

rate is neccssaiy ; so for a sequestration^ because a 
further act is nccessar|r. ' Id. 183. 

A seipiestration whidi iieues as a mesne pi^ess ^ 
the court, falls with r the d^th of the ^rson ; but if 
for noo-perforuianco of ,a ^lee, the death of Uie 
party- doc&,;aot^etenhihe. it. Ilawhhu v. Crook,, 
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3 Aik. 594. Bitrdelt v, Hockleif, 1 V'^cni- 68. Pn. 
Abatement Ast> lt«yivoR. . i 

Afibr sequestration, defendBiit dies, suit remcrl ; 

■ discharge of ,sequcsh'ation refused. Hyde v. Green- 
kill, Pick. 106* Hutton v. Stone, id. 197. 

Where a defendant lias stood out the whole process 
of contempt to a setiucstration for want of an answer, 
and the bill taken pro coiifesso ; on a decree against 
him ad compiitandiim, the court will not dischaige the 
sequestration on paying the costs of the contempt 
only, but will keep it on foot as a sccuiity to tiie 
plaintiff for the defendant's appearing before the 
master to take the account. Muunnrd v. l*omlrel, 
3 Atk. 468. 

A sequestration must be returned before a motion 
can be made to discharge it. Anon, llun. 31. 

Where lands of the husband, out of which an 
annuity to the wife issued, were sequestered, the hus> 
band dying, the sctiucstration was dis(!haTgcd as to 
the annuity. Proctor v. Hey net, 1 C. K. 247. 

A sequestration which issues as mesne process, dc* 
tennines by the death of the party ; otherwise, if it 
issues after a decree, though for a pci-sonal duty. 
Bjurdett y, Hockley, 1 Vein. 58. J*k. AuAiraiENr. 

4. Setjueslrator, 

Examination of sequestrator in mnsior’s office docs 
not require eounsers signature. Keene v. Prior, 
1 S. & S. 98. Pa. Examination ; Pa. Sionatuiie 
OF Counsel. 

Proceedings against a sequestrator for abuse of his 
power. Ld. Pelhnn v. Tjd, Jlarley, 3 Swan. 291* 

Sequestrators forcibly dispossessed, restored by in- 
junction. Ld. PtHum V. Ui>, Keu'casUe, id. 289. 
Injunction. 

The possession of a seccivor or sequestrator, is not 
to be disturbed without leave of the court. Itnuda v. 
GreathciU 1 Jac. & W. 178. Pn. IIkceivfr. 

It appears that the commissioners have authority to 
break open dixtrs in discharge of their office, by com- 
parison with the proeeding under a coininissiuii of re- 
bellion. Lowten V. Mayor, ij\C, of Colchester, 2 Mer. 
395. 

Sequestrators, upon a decretal order, have the same 
power to sell as 011 a final decree. Cadell y. Smith, 
3 Swan. 308. Pa . S a i .k. 

The court will not make an order for tenants of es- 
tates taken under a sequestration on mesne process tci 
attorn. Rowley v. Ridley, Dick. 622. Aitorn- 
HENT OP Rent ; Landlord and Tenant, 

Court will not onler that the scquestratoi's on mesne 
process should be at liberty to grant leases. Hrau v. 
Hooker, id. 638. 

Sequestrators on mesne process will not be ordered 

to make leases. Ray v. , 3 Swan. 306. Pa. 

Mesne Process^ ; Lease. 

Tenants ordered to attorn to sequestrator under se- 
questration for duty. Wood v. Adams, Dick. 576. 

Sequestrators each allowed one shilling per day. 
Prentice v. Prentice, id. 388. 

The court will not order a. sequestrator his fees who 
has made no return of goods sc(}ucstcred, and many 
years before application, delivered them over without 
making a demand ; but if the plaintiff seeks an ac- 
count of goods sequestered, the sci|ucstrator may set 
off his fees at any time, if he has from time to time 
made returns of what he has seised under the sc<]ues- 
*. tration. Hawkiru v. Crook, 3 Atk. 694. 

Under a sc(|ueatration for non-payment of money, 
the sequestrators may, on a motion with notice (not 
pn a motion of course^, be empowered to let real 
cs^tc. JVt'tf/ov. Bcfl/ing, 3Swan.304. Lease. 

NoUm is necessary of a motion for sequestrators to 
sot and let. Keal . Uidgw^Ol^; Noiice. 


SeijuGstrator is not entitled to a stated fee of Ss, Sd. 
a day for liis fee. Wood v. Fre 4 !man, 2 Atk. 542. 

Sequcstratoia on mesne process accountable for the 
prpfit8,‘and can retain oply so far as to satisfy for the 
contempts. Gibsim v. Seevengton, 1 Vern. 247. 

Sequestrators liaving, by virtue of an order, power 
to sell tiinher, they scU tinilicr to the value of 70001. 
and pay Dver but 2000/. to the plaintiff, fur whose 
lienctil the .se(|Ucstraiion was taken out; plaintiff not 
chargeable with more than the 2000/* Vacres v. 
Shale, I Vern. 160. Account. ^ 


Seavice, seABANKCY. XVI. 3. (6) (1) ; XVII. 3. 
— J*A. Attachment, 6. — Pu. Decree, 12. — l*ii. 
Kvid. 11. (0 ; IT. O). — l*A. Injunction, 7. — 
Pu. Order, 5. — Pii. Seouestaation, 1. — Pa. 
SviUMENA, 2 . — Solicitor, V. 


LXXXV. Service, suiistituteo. 

Service on clerk in court of subpoena to rejoin or 
to answer .Tincnded bill, or hear judgment, good. 
20th Cicn. Order, 3id A]>ril, 1828. 

Service on the solicitiu* of a person who is not re- 
presented by a clerk in court, goud service. 44th 
Gen. Order, 3rd April, 1828. 

A (lersun keeping out of the way to avoid the 
service of an order made upon |>etitu>n in bankruptcy, 
ft was ordered, niM)ti motion, that service at his 
office should be good service. Hjy, Anderson, Buck. 
38. 

Where defendant cannot 1)0 found, nor his place 
of residence discovered, if his solicitor refuse to ac* 
cept subpiima to hear judgment, the court will order 
that service on defend ant's clerk in couit be deemed 
gooil service. Partjiiarson v. Theobald, 13 l^rice, 
130. Pa. Sviiro.NA to jieau Judgment. 

Either party at law is entitled to assistance of court 
of equity to obtain commission to examine abroad. 
Defendant rctiiing from jurisdiction, service of sub- 
poena to appear to bill for that purpose on his at- 
torney at law ordered good service. Devis v. 2'io7i- 
halL, 6 Mad. 232. Pn. Commission to examine 
abroad. 

Sei-vicc of subpoena on persons who in one instance 
had acted as agents of the defendant, who resided in 
Ireland, ordered. Rnglish v. Uendrich, 6 Mad. 205. 
PniNC. fit AciENT. 

To support an application, that service of subpoena 
on bill of interpleader upon solicitor who conducts the 
action ought be deemed good service, it is not only 
necessary that party applying should state that ho 
knows not where plaintiff at law is, and that solicitor 
has refused to appear, but that solicitor should lie 
stated to have positively refused to inform them where 
plaintiff at law is to be found, and also tliat the pro- 
cess should have been previously formally tendered 
to him. E. i. Comp. v. Collins, 6 Price, 404. Pit. 
Interpleader. 

Service of order to pay money ordered, under cir- 
cumstances, on defendant's clerk in cou^v' ^ Anon. 
4 Mad. 462. Order. ' . - ; 

Tlic affidavit of service of subpoena oO a bill filed 
for obtaining an injunction to stay process at law 
in the exchequer, served on attorney of plaintiff at 
law, must state positively that neither the plaintiff in 
Gciuity, nor his attorney, l^w wher^ \U} find de- 
fendant in^ equity, ndr. mi^t lie served 

with proceMf, or it will he jcohjlidered insufficient, on 
motion, for that purpose, however full it may be in 
ail other respects. JflnMne v. Hayes, 1 Price, 239. 
Pr. Affidavit ot SieviricE. 
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One of two partners, the other being abroad, 
proves a debt and dies. Service of the ']ictition to 
expunge the debt upon the attorney appointed to 
receive the dividends, ordered to be good service, 
upon motion. Exp, Peyton, Budr. 200, Ba^kcy. 
Petition to expunge. 

Substitution of service of subpoena to appear and 
answer, refu^, where one defendant resided out of 
the jurisdiction, and tlie other admitted by his an- 
swer that he had received a {lower of attorney from 
him to receive tlic arrears (llicri due) of an annuity, 
which it was the object of the bill to set aside. Rick‘ 
fen'd V. Redrijf, 2 Mer. 458. 

Court will order solicitor of party residing abroad, 
who had been employed to commence actions at law, 
to accept subpoena on injunction bill, sup{H>rted by 
affidavit of facts, and of sabrastent^c of account be- 
tween the parties. WattlewirrLh v. Pitcher, 2 Price, 
5. Solicitor 6c Clii.nt. 

Bill against two partners, one abroad ; service 
of subpoena against him, on motion, permitted on 
tlie other. Coles v. Gurney, 1 Mad. 187. Part- 

NJiJlS. 

Service ujion the attorney, the defendant Iwjing 
abroad, only to compel aj)peai:mce, not lor the pur- 
pose of a special injunction in the first instance. 
Amhrson v. Darcy, 1*8 Vos. 447. 

Where a party is avoidiii*; servi. c, \'i«l 'he clerk 
in couit is dead, the propo'' course i. '>o uove first 
that service of a subjiceua to name a clerk in court 
on the solicitor may be good service ; and if none is 
named, then that service on the solicitor may be 
good service. Fraiirklyii v. Colqvlnmu, 12 V"cs. 2. 
Pii. Auatrui-nt Htvivonj Pu. On- icons A fit- 
davit, CuinK IN Court. 

^ A defendant residing out of the jurisdistion, had 
given a power of attorney to P, to act for him in 
the management of his affairs. The court refused to 
allow substitution of service of subjirena to ap{)ear 
and answer on P. .Vmit/t v. llibern. Mine Ctmiv,, 

1 Scho. & L. 238. 

Service of a writ of execution upon the clerk in 
court, not good. FAlmn v. Pickering, 8 V^es. 319. 
Pii. Writ of Execution. 

Order, that service of subprena to answer amended 
bill on clerk in court, or solicitor, may be good ser- 
vice, granted on special circumstances. Geiidneki v. 
Chartiock, 6 \^es. 171. 

Service on tiic defendant’s wife ordered to lie deem- , 
cd {lersonal service on the defendant, and u{)oii that 
service ordered that he stand coininitted fur breach of 
injunction. Putieneu v. ShcLlon, 5 V'es. 147. 1 1 rsu. 

& Wive. 

Service, by sending the subpoena to the defendant 
under cover to the person to whom he had directed 
his letters to be sent, ordered to lie good service. 
Hunt V. Lever, 5 Vcs. 147. 

Service of an order of sequestration nisi upon the 
clerk in court, good, the plaintiff having tried in vain 
to serve it personally. Mary, Lothian v* Garfurth, 
5Ves. 113. Pr. Sequestration. 

After final report of costs, &c., nothing remaining 
but application of the fond, ordered, that service on 
the d^'ks in court of the defendant should be good 
service,' in order to confirm the report, on motion and 
affidavits, that some lived in the E. and W. Indies, 
and oAers in different parts of this country, though 
there were only five defendants. Jackson v. — , 

2 Ves. J« 41G. Pr. Confirmation of Report. 

A defendant having swpeared and answered the 
original 1^), the pUnjm afterwards amended it, at 
which time defendant was out of the jurisdiction. 
The court wijUl Hot order service on the' clerk in court 
in the original suit to be^ken tus good service on the 
defendant of the sabpcEhai^h^tipjBar to and ansi^er the 


amended bill. . Hearts v. 2 Cox, 389. Pu. 

Amended Bili^.. ' : . 

ithere arc eaii^ ftild and the plaintiffs 

in tlie original nie many, several of v^m arc 
out of jurisdiction, ‘ others nof to be found, and some 
peers of the realm. ^ A motion, that service on the 
clerk in court should ho good service, refwd ; but 
plaintiffs shall not pass publication in tlie original 
cause till they have answered the cross bill. An-’ 
dersou v. Leids, 3 Bro. C. C. 429. l*ii# Cross 
Cause. 

Where defendants arc licyond the jurisdictmn of the 
court, service of the subprena on their clerk' in court 
cannut lie allowed to be deemed good service, though 
they have, by that clerk in court, filed a bill relative 
to the same subject. Hond v. Dk, Newcastle, d.Bro* 
C. C. 385. ^ 

Orders for substituted service of procesi|, dis^« 
tionary. ylmm. 2 Yes. 23. 

Where neither the parly nor her clerk in court, 
could be found, the couii ordered that tiic service of a 
subpa'na, to hear jnclgmcnt, on her solicitor shbuld 
be deemed gooil service, if arcuimpanieil ^ a copy of 
the order left at tlie last place of abode, fd. ib, 

.All infant having a day to sliew cause agaiqst a 
d ^ree of foreclosure after he attained twenty-one, at- 
t: -ned that age, and left the kingdom, before he was 
served, to avoid his creditors* vkpplication to serve 
his clerk in court with the subjiocnii. Lord Thvlow 
tliought it must lie personal scivice ; but it being again 
moved u[H)n strung affidavit, it was granted. Elcock 
V. Ghgg, Dick. 7(>4. Decuep. op FoRvcLOsanE, 
Day to show Cause; Imant. 

A, while beyond the seas, sues B at law : B brings 
his hill against A. 'L'he court will order that service 
on A’s attorney l)C good service, but not tiiat such at- 
torney shall put in answer without oath. Anon* 
IP. W. 623. 

Qn,, If ilic defendant were in an enemy's countiy, 
where no commission could go to take the answer 1 
Id, lb. 


Setting down Cause, see Pn. De.uudrer, 5.— Pb* 
Hearing and Setting down Cause. 


LXXXVI. Signature of Counsel, &c. 

See also bAnuiSTtit. 

No counsellor to put his hand to any bill, answer, 
or other pleading, unless it be drawn, or at Idast pe- 
rused, by himself in the draft, before engrossment, 
which they shall do wdl also for their own discharge 
to sign after perusal, and counsel are to take care that 
the same be not stuffed with repetitions in hac verba ; 
much less may any counsel insert therein matter 
merely criminous or scandalous, on penalty of good 
costs, to be paid by tlie counsel himself before ho can 
be heard in court. Beame's (^rd. 82. 83. 165* In 
ri'icknian v. Clarke, 2 Fowl. 478, an order is set forth 
from Lib, Ordin. in the exchequer, to disable a counsel 
from signing pleadings in that court, he having signed 
his name to long, frivolous, and scandalous answem. 
Bill dismissed because (amongst other reasons) with- 
out counsel’s hand. Bingham v. Waim, Caiv, 127* 
An appeal to the loras must be siiofid by two 
counsel, and no person is to presume« as counsel, to 
sign any appeal, unless he nave been of counsel in 
the courts below, or , shall attend as counsel at the 
bar of the house, wheti the appeal shall come on to bo 
heaid* Ord. Dom. Broc. 3a A^cch, 1697. > 

No person to deliver* any printed case or cases to 
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any lord of the house, unless it bo first signed by one 
or more of the coUftiel in the cause; in the court be- 
. low, o|^on the appeah' Ord* 19th' April, 1698t Ti.ih. 

If ’^y pleadings be filed whereto a counsel's hand 
is put, and not signed by the counsel' himself, the 
fdeading shall be taken olf the file. Ord. Ch. Irel. 
7ih Feb. 1705. O’Keeffe’s likl. *25. 

Any counsel signing a bill that aftcrwaids shall be 
found scandalous or inij>ertinent, shall pay the costs 
thereof. Ord. Ch. irel. 30th April, 1719. And if 
such counsers name be put to such bill or answer 
without his knowledge or consent, if a bill, it shall 
stand dismissed, and plaintilf to pay the whole costs : 
if an answer, defendant to pay the costs. Ord. Ch. 
Irel. 27th JMay, 1719. O'Keeffe's Ed. ‘29. lly the 
10th Hulc.of the exchequer, (Ireland) How. Pr. I'x. 
1 rel. 706, all pleadings are to be signed by counsel 
allowed to practise ; and in iruiignu v. Junrs, id. the 
court of exchequer (Ireland) refused to aerrept an aii> 
svver and pica signed by an English barrister, on the 
ground that his signature did not satisfy the words of 
th(f Older. 

Where draft of amended bill is signed by same 
counsel who signed original bill, and no new cQ' 
groBsment is necessary, counsel's name reed not Ire 
repeated on the amendment. v. ThrelJ’all, 

1 S. dc S. 135. Pu. AiUKNOKD Hill. 

Otherwise, if by different counsel. Id, ib. 

^ Where neither draff, amendment, nor engrossment, 
signed by counsel, bill taken off file for Irregulaiity. 
Pin V. Machlen, 1 S. & 8. 136. 

Examipation of sequestrator in master's office docs 
not require counsel’s signature. Keene v. Price, 

1 S. & S. 98. Pii. Examination j Pii. 

TUATOM. 

Counsel’s signature must be put to exceptions. 
Chandler v. Partingloiit 6 Mad. 102. Pu. Exci-.u- 

TIONS. 

Exceptions to an answer must be signed by coun- 
sel. Yates y, Jlimlii, I .lac. *2*23. Pi*. Ext r.i'TioN 
TO Answuu. 

Exceptions not issued by counsel taken off llie file, 
though tliG defciulaut had taken an utlieu copy of 
them, and the plaintilf had obtained an order of re- 
ference. Id, W A l VK « . 

It is a good ground of demurrer that a bill is not 
signed by counsel, hirhley v. liarton, 5 iMad. *278. 

An order upon a iteiition for tlic relief of a charity 
under the 5*2 Geo. 3. c. 101. whieh has not licen 
signed by the Ailornc-y or Soliritoi -general, is a nul- * 
Hty. All, Gen-, v. Green, 1 Jac. & \V. 303. Cua- 
niTY Petition. 

Courts of law will not answer speculative ques- 
tions ; and therefore a case must state conveyances, 
dec. that may raise the (jucstion. A case sent for the 
opinion of a court of law mu|t be signed by counsel 
on each side *, and if cither side refuse to sign, they 
are understo^ to waive the licucrit of it. Bliss v. 
ColUns, id. 426. Case for Oi-imon of Court of 
Law. 

The signature of counsel to a plea taken by com- 
mission is unnecessary. ISimes v. 4 Mad. 366. 

Pu. Plea, Signature of ; Pr. Commis.mon to take 
Plka. 

A ^titioo of appeal from the Vice Chanccllor’.s 
order in bankruptcy, must iiavc the signature of a 
barrister. Exp, Jlott, liuck, 439. Pr. Petition 
OF Appeal. 

The signature of counsel is necessary to an answer, 
tiie constant and undisturbed practice of the court is 
binding, as the law of the court, without positive 
order. The old practice on country commissions 
equivalent to a signature by counsel. Brovm v. 
Brown, 2 Mer. 1 . J^r. AnsweA, 

Sijgnaturc of counsel to answer not appearing oh 
vecordi d^figvlant must apply for leave to amend* 


Harrmm v. Delmont, 1 Price, 101. Pn. Answer, 
Amendment or-. 

Examination not to be signed by counsel* Bonus 
V. Flack, 18 Ve's. 287. Pr. Examination. 

. Bill by a former churchwarden against the parish 
officers, trustees of an estate for tire poor of the parish 
and forty inhabitants, to be reimbursed money laid 
out on atreount of liie trust under an order of vestry, 
his accounts being passed, and an qrder made for 
payment : upon ileinurier, the Ld. (Chancellor ex- 
pressetl a strong opinion against such ^ bill ; and as 
it appeared not to be signed by counsel, ordered it to 
be taken olf the file, and tlic f^aintiff to p9.y the costs. 
French v. Dear, 5 Ves. 547. Ueimbursement ; 

Cltt'IUTnVAUDFNS, 

Wlieie counsel’s name to an answer is forged, 
court will not order it dff file to prejudice of innocent 
plaiiiflfi'. Bull V. (irijjin, 2 Aiist. 563. Pn. An- 
swer. 

Opinion of counsel read ns evidence. Broivn v* 
Yerroivnp, Dick. 353. 

Bill not signed by counsel taken off file and sup- 
pressed. Dilloii v. t'rnncis, id. 68. 

Solicitor fined *20/. for forging counsel’s signature 
to scandalous answer. li hitlock v. Marriol, id. 
16. 

Defendant not to answer till counsel’s hand put to 
bill. Farlu v. Childe, (.’ary, 11*2. 

('ounsel not to be examined as to his knowledge as 
counsel. Dennis v. CWrin^lon , id. 100. 

Bill without counsel's hand or attorney retained, 
dismissed. /h‘//g/u/m v. id. 89. 

Bill dismissed, counsers signature counterfeited. 
Grisiintry, Jfore, id. 8*2. 

Five pounds costs given on denuiricr, and counsel 
wlu) drew it prohibited tVom (le:»ling any mure in 
cliaiH'ory. Daniel HUCs case, iil, 27. 

A counsel wlio sets his hand to a idil containing 
sraiidalous matter, is liable* to costs. Emerson v. 
Dnilhon, 1 G, B. lol. I'll. Slano\l, Costs of. 


Six ('i.i HK. .Vee Pit. OiFiti-iis of (.’ouet, 9* 


Speeding Cause. See Pu. Cause. 


LXXXVH. State of Facts 
•SVe also Pr. Master, llEroiiT, ficc* 

If after defendant has put in his examination to 
the usual interrogatories before the master the plain- 
tilf discovers that defendant has received sums not 
mentioned in his examination, the muster is at liberty 
to rc(!cive a new state of facts, and furtlier interro- 
gatories founded upon llictii without an order of court. 
Sidden V. Forster, 1 S. S. 335. I’u. Examina- 
tion ; Pr. Furtiifr Inierhogs. 

Waiver of irregularity liy examining before the 
master without a previous slate of facts. IVillan v, 
n Ulan, 19 Vcs. 590. 8. C. Coop. 291. See 2 Dow, 
P. liep. 274. Waiver ; Pn. Ex AMON. 


J.XXXVIII. Staying Proceedino^. 

Applications to stay proceedings must b(t to judge 
who made the decree or ojOler* 46 Gen. Order, 
3rd April, 18!^. . , , r , 

Where object is to restrain bankrupt from liarass- 
hlflg assignees by disputiiigwiilidily oi commission, it 
' should be done by petS^d. ‘ Kvrhpatrieky.JImnet, 



Staying proceedings. PRACTICE, 
I S. & S. 411. Assignees of Dankruft ; Fii. Pe- | 

TITION. I 

On bill of foi^losure, defendant submitting to simc ; 
^decree as the plaintiff, according to the case made by 
the biU would be entitled to* at the hearing, may at 
any time stay all further proceedings in the cause 
under 7 0.2. c.20. Praedv. Hull, id. 331. Pr. 
Moutgage, Foreclosure of ; Stat. C. of. 

On a reference to the master to inquire whether 
proceedings at law and in equity are fur the same 
matter, all prdt^ings are in general stayed in the 
mean time. Amory v. S^richt 1 Jac. 630. Pit. 
Ref. to enquire* if StTm auf. for same pur- 
pose. 

Motion to stay a suit roinmcnecd in the name of 
infants for accounts of their prroerty, upon atlidavits 
representing that the suit was for their licnefit, re- 
fused. Lyons v. Blenkhit Id. 269. Infant. 

A suit lieing properly instituted, the proceedings 
not to be stayed on the ground of the plaintiff's sub- 
sctiuently becoming imlieeilc, Wartisaby v. IVart- 
nabu, id.377m Lunacy. 

Court will not permit its officers as such to be 
drawn into litigation which it cannot coiilroul. Kaye 
V. Cvwirighnm, 5 Mad. 406. Pr. Ofi icers of 
Court, Privilege. 

Whether after a deercc for administration of as- 
sets, a legatee will be restraiiuMl m moimu !: lvi suing 
for ids legacy. Qu.? Jackson \ f enj\ 1 ,io. uc W. 
229. Pr. Motion ; Pr, DEeuKi? for Auaiox. 

Pending an appeal from an order, overruling a de- 
murrer, the court will stay proceedings for enforcing 
an answer, wliere answciing would, under the ap- 
})eal, be useless. Wood v. Milner, id. 636. Ap- 
peal. 

There being two suits to take executors’ ac(*oiiiits, 
the prosecution of first s\dt was, under ciicuicsiances, 
stayed, an<l prosecution of lieeiee in second suit was 
given to plaintiff in th<! first suit. Han kcH llarreli, 
5 Mad. 17. Account ; Kxor. 

^ An order directing seemily to bo given, omitted to 
direct all procceilings to he stayed till it should he 
given, and a motion, of com sc, obtained in the ineaii- 
wliilc before security given, was held to be icgiilar. 
Rut in future such order lu direct, in ail cases, pro- 
ceedings to be stayed till steuiily given. Pox v. 

5Mad. 147. Sicurhy. 

Rill for speidtic peifonn-.inco of agreennent to lake 
lease, atid action fur rent of occup.ilioii, nut allowed at 
same time. On niolion, court will order rent to lie 
paid. Carrick v. Young, 4 Mad. 437. *'r.'I'vvo suits 

FOR SAME MATTER. 

Pending an a]}pcal from the rolls, an application ] 
to stay further proceedings, or to stay a final decree, 
must be made to tiic Ld. (Miaiicellur. Mucunghten 
V. 7W7tm,.l Jac. & W. 48. Appeal, 

Wliere a solicitor became liable to costs of taxation, 
but without deducting them brought an action for 
taxed costs ; on petition, action was stayed, and re- 
ference made to master to tax costs of taxation, after 
deducting which solicitor was onlered to lie paid 
costs. Belloi v. JAtigiirtl, 4 IMad, 379. Pii. Piai- 
TiON ; Pn. Costs op Taxation. 

On motion of defendant lieforc answer, it was or- 
dered that reference be made to master to ascertain 
debt, &c. claimed by the bill, the same to be paid by 
a ^iven day, and the suit to be stayed ; and if not 
paidy plaintiff’s costs given him, and plaintiff at li- 
berty to procN^ in the cause. Ihys v. Ford, id. 40. 
Pr. Ref. to Master. 

After an order for the t&ation of a solicitpr’s bill, 
staying proceedings law till the report, thb solicitor 
having died before a report, and no measures having 
been tidien for continuing the Uutitiioni his administra- 
trix proceeding it law against dto cheat, was held 
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not to have committed ^a contetot. lloulditch v. 
HoutAdcIi, 1 Swan. 58. Piii Cwebipt. 

A reference to the muter to inquire wliethcf *pro- 
coedings at law and in equity are for the same matter, 
stays all proce^ings without the social order of tiic 
. court, wliich will ^vo or withhold leave to proceed 
according to the circumstances of each case. C/ir- 
v'ick Yimng, 2 Swan. 239. Pu. Reference to 
Master if two Suits for same purpose. 

Plaintiff in original bill amending after cross-bill 
I filed loses his priority of answer. Rut in order to 
stay proceedings on original bill until cross-bilJ is ■' 
! answered, defendant in original must obtain order to 
stay proceedings. AW/ v. King, 2 Alad. 392. Pn. 
Ciioss-Ri i.i. ; Pr. Answer, I^riority or. . v 

A n a]>peal does not form a grouiifl to stay procefli 
for costs previously commenced, viz. by subpcena^:^; 
Distinction where the appeal is before any step taken. 
Iloherts v.^Voity, 19 Ves. 446. Pu. Appeal; Pn. 
Costs. 

Drdcr nisi to stay proceedings at law obtained bn 
motion after the last seal in the vacation, the brief not 
having been delivered to counsel on the seal day, 
discharged wkli costs for irregularity. Sharp v. Ash^ 
to7i, f y. A R. 412. 

Pi 'Otioe of staying proceedings till costs of former .. 
proc'cedings paid is not applied to the case of a suit, 
as ejectment at law, and a suit in the spiritual court 
by some of next of kin, disputing as paupers a will 
on the ground of incapacity, the plaintiff in equity 
being another next of kiii. iri/d v. Hobson, id. 105. 
JiiRrsimtnoN ; Pr. Costs. 

Proceedings stayed until costs of former suit by 
same parly suing in forma pauperis in cases only of 
gieat vexation. /(/. 112. (Josts ; Pacpeu; Vexa- 
tion, 

Alotion tJ) open the inrollmcnl of a decree, and to 
slay proctiediiigs imilcr it to give an opportunity of 
appeal, riifused; the decree l»cing inaile upon the 
merits at law: a judgment by default is vacated on 
motion, not a judgment on the merits. Charnum v. 
Chiirniun, 16 Ves. 1 1.5. Pu. Decree, Inrolmknt 
of; Pr. Appkm. ; Pn, AIotion. 

Drder of the J louse of Lords made that proceed- 
ings under a decree of the court of equity shall not be 
stayed by an appeal, unless by special order upon 
appliralion to the house or the court. Writ of error 
generally stays execution in civil cases, not in cri- 
UiiAnl. ttngaenin v. Barclay, 1.5 Ves. 180. Sco 
Lewes v. Morgan, 5 Price, 468. J*r. Afpeal. 

Cenenil rule that an appeal does nut stay proceed- 
ings without a special ground, the decree lieing for 
the sjiccific pcrfoiinance of a contract for purchase ac- 
coiding to the answer ; the execution only was sus- 
pended, the master to proceeil to settle the convey- 
ance, Ac, Cwynnv. Lvthhrulge, 14 Ves. 586. Pu. 
Apt'Eal. 

This court will not, before a decree, interpose in 
favour of an executor against a creditor pnicccuing at 
law. Rush V. Higgs, 4 Ves. 630. Exon. 

The plaintiff filed his bill in chancciy, and dis- 
missed it after answer ; he then filed another bill in : 
exclict|uer for same matter, i’roccedings slopped till 
costs in chanrery paid. Raldwyn v. Mala, 3 Anst. 
835. Pr. Costs. 

'Ihe plaintiir, as mortgagee, got possession of the 
estate, sued at law on the covenant for non-payment, 
and bixmglit this bill to foreclose : this is r^lar. and 
the court w ill not stop the proceedings at uoles.s 
the delcnilaiit brings in the money. Heee v. Parkin^- 
son, 2 Anst. 497. Mortoor. & Mortgbe.; Pay- 
ment INTO Court. 

.Court will not stay pfbeoedings on either of tlio 
tWb bills brought' for the same purjiosc — one by the 
assignee of the party ..inteidsted, and the other by the 
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party himself; bi»t if proceed to hearing,, the 
court will (lisiniss. that which i» improperly brought. 
Court will not, on motion, stay proceedings ou one 
of the two hills for tlie same purpose, unless both arc 
brought hy the same person, or on behalf of an in- 
fant. Huge y, Bulkdey, Ambl. 103. S. C. IVcs. 
544. 

Court will not stay proceedings in an original 
cause till the answer comes in to the cross-hill, hut 
will stay publication only. Unmkissenseat v. Barker, 

1 Atk. 21. I’r. Ciioss Bii.l. 


Stuangfr, see Pn. Party, &c. 3. 


TAXXIX. SunpctNA. 

See also Pn. Kvro. 27. (a). 

1. I'onn and nalurc, and of the. atnenJnicnt aj, 

2. Is.'Miingt iimi >ei i icr, and return, of, 

3. To hear J a tig mein. ' 

4. Tor other pm- poses, 

1. Form and iMlure, and of the amendment of, 

PciTson forging subpoena, coiiiiniuod to I'Ject. 
Hcamo's Ord. 100. 

Unbaptised child, how to be described in subpoena. 
Fleyy.h ivnghlon, 2S. & S. 1B8. 

Subpama cannot be altered after it has left the 
oflice sealed, though u practice has prevailed of |ier- 
inilting process to he alteic<l by postponing the icturn 
day. VVhere plaiutill’ had obtained injunction for 
want of appeal ance to writ so altered, hy changing 
the return day from the 30th .liino to 2d July, the 
court on motion quashed the subpoena, .and sot aside 
the attachment and iujuiictum which had lieen granted 
thereon, on the ground of the irregularity. Wiicre 
there appeared to have been undue advantage at- 
tempted to be obtained by so altering w'rit, the usual 
rule that the parties who move to set aside the process 
for irregularity, must apply in the first instance, was 
held not to piecludc the paity against whom the 
attempt had been made ; the court, on granting the 
motion, ordering it with costs. Parker v. Tn.\irl, 
9 Price, 441. 

A subpoena no record, nor ought to lie demurred 
unto. Ward Lake, iC. C. sb. 2 Free. 180. 
3C. 11. 15. Glib. ]'a|. llep. 234. Pit. Demuiirlh. 

Feme sole sues out subpama, and same tluy is mar- 
ried ; defendant dismissed with costs. Pairs v. Cause, 
Cary 98. 

Six clerk fined 406. fur his mistake in iiiakliig a 
subpoena. Fmnhhlank v. Metknn, id. 74. 

Subpoena against plaintilf, to show where he had 
his counterfeit writs, and answer mistlemcauor, and 
pay costs. Edward, v.Jetddns, id. J07. 

Attachment discharged, subpceiia counterfeit. Bailtf 
V. Ttawle, id. 106. 

Marriage of feme plaintilf abates ciTect of subpoena. 
Hasting v.Jiigges, iu. 36. 

i 

2. Issuing ami service, and return of. 

See also Pit. Sruvicr suhstituteo. 

No subpoena to issue till after the bill is filed, ex- 
cept in cases of bills for injunction to stay wastes^ or 
stay suits at law commence, and a certii^le theiil^, 
for which certificate no foe to be taken. 4 Ann. ■ o« lo. 
8.22. (6 Ann. c.lO. s.aO. Irish.) 


A subpoena may, in every case, be sued out, return* 
able immediately. 1st Gen. Onl. April 3. 1828, 

4 writ of subpoena shall lie sued out for each de- 
fendant, except in case,<^ husband and wife defend- 
ants. 2d Gen. Ord. Aplil 3^1628. 

In the excherper, fiium after the last day of 
every term, until the end of ^,tho sittings after tenn, 
the clerks of the remembrancer*ft b0rGe are empowered 
to issue process of subpoena, returiiable immediately, 
on any bill against any prson or pewns residing in 
London, or within five miles ; a propibr affidavit being 
first filcil of the fact of su^ residence. In default' of ^ 
appearance in such case^hocess of - contempt shall ^ 
issue, returnable the first return of the next term. 
Ord. Kxeb. 27Ui Nov. 1721. Kirlby’a Ed. 29. 

The bill was in the name of A B ol. C ; the sub- ' 
pama only ad sectam A B. Dcfcncbtat got costs for 
want of a bill as he supposed ; but court ordered 
the costs and the attacliiucnt for non-jMyment thereof, 

10 l>e dischargcii. Anon, Prac. H. C. Ch. 159. 

Subpoena may be sued out without afiBdavit out of 

term to appear and answer returnable immediately, but 
no attachment until eight days after service. Gen. Ord. 
Jiine30. 1828,2 Y. it J.492. Pii. Vacation ; Ph. 

TACIlMr.NT, 

Suhpa'na returnable immediate, not to be granteil 
upon (Xititiun to llie master of the Holls. Bearoe's 
Onl. 102. 

The clerks of this court not to issue any subpoena 
returnable imnudiate, without the special command of 
tlic lord keeper. Id. 

John llungevfurd, for forging subpoenas and coun- 
terfeiting the great seal, and 'I'hcophilus Aylmer for 
bcsiieaking and buying a forged subpoena of J lunger- 
ford, were on affidavit and examination, committed to 
the Fleet for llicir esontempt. Id. 159. 

No subpoena to be made returnable imniedintc, un- 
less the party be at the time in Dublin or the suburbs, 
or within ten miles tlienifrom (Ld. Ch. Bolton’s Ord. 
1639 ; and no subpexma to answer to be made return- 
able in vacation, but within fifteen days before or 
after term, unless defendant lx? resident as aforesaid. 
Primate Boyles’ Ord. Cli. Ir. O’Keefe’s Ord, Ch. Ir. 

1. App. 

Sui-vicc of subpoena issued on an injunction bill, 
though efIeelcJ at eleven o’clock on night of return 
day, and at so great a distance from town as to render 
it impracticable for defendant Lo iqijxiar in time lo 
prevent an injunction for want of appearance, is suf- 
ficient. ^iigliTingule v. Merryweather, 1 Pri. 287. 
Pii. Injunction. 

Subpeena served on Sunday irregular ; attachment 
and Injunction therefore set aside before appearance, 

011 entering appearance with the register. Mackieih 
V. Aicholson, 19 Vcs. 367. N'ewl. Pr. 66. though 
contrary is stated in Gilb. For. Horn. 43. and Newl. 
liar. 103. Sunday. 

Defendant in lumtcmpt, and some exceptions to his 
answer allowed, and some overruled. If plaintiff ex- 
cepts to the luastcr’s report as to the exceptions over- 
ruled, and defeudant to those which the master had 
allowed, defendant is entitled to a subpoena for a bet- 
ter answer, upon the specialties of the case. Agar v. 
IlegenTs Canal Co, Coop. 221. 

Service of subjNBna by leaving label at a panting 
house of defendant, is not sufficient, unless given to a 
partner, or some acknowledged clerk there. Metaies 
V, llodrignes, 1 Pri. 92. 

Defendant may move to dissolve injunction for in- 
sufficient service of subpoena, although bo bas not ap- 
peared. Id. ib, pR. Injunc. Motiov to liXssoLvs ; 
pR. Appearance. " ■ . ■ . 

Service of subpoena neoesaajy in tbe case of special 
injunction, but the practice having been unsettled, 
the ddendaD^waa.|^% to dissolve upqn the merits, 
and ,the plaintiff p^outtod ttx allow wm by affidavit. 
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Alt, Gen, v. Nichol, 1 Ves, 33B. Pn. Injunc. 

Si'ECIAE. 

Sci-vicc of subpoena upon the father in law of an 
infant good service. Thom^mn y,^ones, '8 Ves. 141. 
Infant. 

Upon an application for the writ of ne exeat ngtu^ 
no subpoena is ae^ed, but upon personal service bf 
the writ, the paAy bound to apiiear, and to put in 
In's answer, and then he may apply to supersede the 
writ, but not^mn his affidavit. HnsmiU v. Ashii, 
6 Ves. 96. exeat Heono ; Pu. Seuvice uf 
Order. *' v.:;^ 

Subpoenas' not necessai^lo an amended bill. Skef- 
Jinglon v.i— , 4 Ves. 66. Pn. Ahf.nded Hill, 

Attachment erdored wlieie subpoena served abroad. 
Scott v. HmgK' 4 Bro. C. C, 213. Pu. Attach- 
ment. 

111 Patrieh V. Harrison, 3 Bro. C. C. 47 G. and in 
— - Blackmail , 3 A list. 851. injunctions were 
moved for. tO be served at the same time witli the sub- 
poenas, and granted. 

Where there is but one defendant in cxchcciuer, 
the subpoena Itself must be served, and not a copy of 
it. De TiUon v. Sidneif, 1 Anst. 79. l^ii. Aitacii- 

MENT. 

On amended bill it is not necessary to serve new 
subpama on the original defemlants. Anger ’dn v. 
Clarke, 1 Ves. J. 250. Pu. i 1. u 

Although a defendant lias a";'cni-ed ai ,>ii. wered 
the original bill, if he cannot Ims found to bo served 
with a subpoena to answer a bill uf revivor, the plain- 
tiff must proceed under 5G.2. c. 25. to have the 
bill taken pro conjesso. Jletulemon v. kleggs, 2 Pro. 
C. C. 127. Pu. UiLi., vud C<»nit;S''o ; J*k. Bii.i, 
OF llEvivon ; Stat. C. or. 

Service of label on solicitor ami bmly of .subpama 
for costs at defendant’s house, good under circum- 
stances. Tyjjfm v. Ward, Dick. 166. See New 
Orders. 

Where there is but one defendant, he must lie served 
with the body of the subpama, but whcic there are 
several, the labels only must be left with those first 
served, showing them the body of the subpa’iia, and 
tiie body itself must be lett with the defendant last 
served i but entering ap|)caraiice cures irregularity of 
service. Amm. 3 Atk. 567. But see the “ iSew 
Orders.** 

Service of subjKcna is sufficient on a mother where 
she secretes her children who are infants. Smith v, 
Marshall, 2 Atk. 70. Infants. 

A subpoena returnable immediutt’ mey be moved for 
against an officer without the usual aifid; vli, because 
presumed always to attend. Anon, Mos. 42. 

Service on person holding power of alturncy of de- 
fendant abroad, held good. Hales v. Suilon, Dick. 26. 

Leaving a subpoena to ajipear and answer, at the 
lodgings of a defendant, who was nut to be found, not 
good service, though an onler was obtained for tliat 
purpose ; it appearing afterwards the deteudant had 
left his lodgings above a year before the subpoena 
served. Parker v. Blackbourne, 2 Vern. 369. Pre. 
Ch. 99. S. C. 

There can be no contempt without service of the 
subpoena. Thomson v. Baskervill, 3 C. ll. 215. Pu. 
Contempt. 

The plaintiff may move for a subpoena rcttimablc 
immediately, witliout an affidavit against an officer of 
the court, ror he is presumed always to attend. Anon, 
Mos. 41. Fr. Officer of Court. 

Ld. Ch. as'dne of the commissioners of oyer and 
terminer gave leave to serve a subpoena upon a de- 
fendant who was in confinement for minder, for 
which he was indict^, and aepecial verdict fimad. 

Anon. Mos. 237« 

A subpama out of qlfanoeiy hero may be made re- 


turnable in chancery itf rreland- Kildare v. Fmlaee, 

1 Vem. 406. But . said arguenig in S. C. hi, 420. 
that if defendant will not appear"' on that subjpaena, 
no attachment cau be taken out upon it. So &t may 
be made returnable in the mayor’s court. Jd, 40G. 

The bill was by G dlias R. The subpoena omitted 
the tUitis, Attachment for costs obtained for want of a 
bill, discharged. Goitdhtg v,Yard, Clio. Ca.inCh. 
159. 

Affidavit must be made of service of subpoena on de- 
fendant to examine witnesses in pet'pel. mem, . before 
they are so examined. Haivham v. Wincli^mhe, 
Ca^, 34. S- P. Porter v, linker, id. ib. 

Subpoena rctiiinnble immediate against party mal- 
treating officer serving writ. Rare v. West, Caiyi 

Defendant 120 miles olf, served witli subpoena 
day of return, not in contempt for non-appearance. 
George v. Bolin^too, id. 41. 

Defendant bound in recognizance to chamberlain 
of London, escapes from jurisdiction ; chancery 
granted subpoena for him to appear before mayoo &c. 
and pcrfoiTii their order. Maum , tV. tf lAmdon V. 
Dormer, id. 43. 

Subpoena served at suit of iKuson unknown, and 
no bill in cotlrt ; server pays costs. Anmt, id. 64. 

Siavif'C of subpama on servant at defendant’s house, 
goo<i. (a'odu'ine V, Snllyard, id. y. 

Sorvitm on wile of deilmdant at his house, sufficient. 
Barlow V. Baker, id. 54. 

Hanging subpoena on defendant’s door, where he 
resorts, good service. Jennie.'* v. Morgan, id. 66. 

i’ciAnniancc of award enforced by Bub[KJciia. Rc- 
ker V. Baker, id. 57. 

j^efendant a]>]M}ars, no bill in court ; he loses sub- 
{Kcna, therefore no costs, hut allachiucnt is stayed. 
Parry v. Morgan, Cary, 69, Sed vide, Cmy, 74. 

Costs for want of bill upon showing writ, but not 
delivering it Symont v. Pmsonhy, id. 72. 

Service of subprena on wife, good. Pilgrim v. 
Rend, id. 78, 

Costs for want of bill, though subpama lost. Me- 
ihum V. Tayerhanck, id. 74, Sed vide Parry v. Mor- 
gan, id. 69. 

Defcmlant 1 40 miles off, served two days lieforo 
end of term, uttacliincut iliscliaigcd. Smilh v. Weave, 
id. 88. 

Subi>cena left in defendant’s hall, good service. 
Car,, 91. 

^IMaltrcatiug server of suit, attaclimcnt issues, Das- 
loines v. Apprice id. 92. 

Subpama shown and offered, attachment for not 
appearing. Peris v. Thomas, id. 94. 

Defcnilant’s solicitor onicied to servo process on his 
client, because plaintiff could not find him. Maserer 
v. Key, Toth. 177. 

If defciidaiil cannot bo found, or hath no house, 
then it is sufficient to give notice to the clerk in court. 
Pollard V. Kvelin, id. 72. 


3. 7'o hear judgment* 

I Sabpirna ad audiemhjad, not to issue, but on noto^^ 
from register and iMiitificatc from ^clcrk- Dcam^'ir 
Ord. 46. 40. 50. 104. 109. 

No subposna to hear judgment to be made without 
six clerk’s ccrlificatc. .241. 

Subpama to hear judgment shall be served kt 
Tendon or within sixty miles thereof, ten days before 
tho day of hearing, as mentioned in the Subpoena, and 
in more remote places fourteen days before such days 
of hearing, except in Trinity tenn, and than ten days 
only. Ord. £xch. 2 Fowl* 173. 

-^On afifidavit tliat defendant is beyond iea, the court 
feiU order service of the subpoena to hear judgment on 
the clerk in court, to be sfiffeient service ; but the ser* 
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vice must be the term butuie the hearing. Ord. Ch. 
Irel. 17lh April, 1706. O’Keeffe s Ed. 25. 

All subpccnas to hear judgment, to be |nade tc< 
turnable on the first hearing days in the terms next 
ensuing tlic issuing the same. Onl. Ch. Irel. 12th 
Nov. 1792. O'Kfceffe’s Ed. '85. Ord. 16tli Nov. 
1813. LI. 109. 

Where defendant cannot be found, nor his place of 
lesidetice discovcrcil, if liis solicitor refuse fo accept 
subpoena to hear judgment, the court will order that 
service on defondant's clerk in court he deemed good 
serviceit' Farquhnrson v. Theubuld, 13 Price, 130. 
Pn. Setivich siinsTTTrF. 1 ). 

Irregularity of subpop.na to hear judgment waived, 
by. appearing on a motion to advance the cause, and 
not then taking the objection. Canirlc v. 

.IJac. 524. AV a i ver . 

If one of two defendant’s sets down cause, he need 
only serve plaintiff with subpoena to hear judgment, 
and not his co-defendant, (.'la i ke v. pann, 5 Alad. 
474. Pii. Pautv; Co-DiiFtNOANT. ’ 

When cause is set down and suhpama to hear 
judgment seivcd, and afterwards bill of revivor is fileil, 
no new subpoena to hear, &c. is re(]uiri^d. Hmy v. 
lk’no(/i*uw, 6 Mad. 72. Pn. JJii.l o>-- Uevivoii. 

Decree by default made upon service of a subpeena, 
not indorsed to bear judgment, is irregular, and will 
ho discharged on motion. Powell v. Marlin, 1 Jac. 
& W. 292. Decree by Default. 

Subpoena to bear judgment not being served, on 
account of other party undertaking to appear, but 
which he did not, bill could not be dLsmissG(l fur want 
of affidavit of service thereof ; but cause must be stiuck 
out of paper, and on application party breaking the 
undertaking, to pay costs occasioned thereby. I'Jlis 
V. King, 5 Mad. 21 . 

■'Where neither defendant nor Ills cleik in court 
could be found, the court ordered s»T\icM‘ of tin; .sub- 
poena to bear jiidgiiieut on his solicitor to be deemed 
good service, a copy being also left nl defend int’s last 
place of abode. Anon. 2 Ws. 23. Snb.stitiition of 
service of the subpoen i has huen allowed, on an affi- 
davit that defendant li:ul ubsconded. Anon, 2 Mad. 
Chan. 451. 

Service of siibpo-ua to hear judgment necessary, 
though the cause was set clown under the order upo i 
a peremptory undoi taking to speed the cuu.'>o. Dnon 
V. Shuvi, 18 \'cs. 520. « 

Plaintiff under an undertaking to sjiccd liis enuset 
obtained an order to withdraAv his icplication, and set 
down on bill and answer; hut did not sei ve a sidi- 
poma to hear jndgmcMil ; or appear, when the cause 
was called. Tiie bill was dismissed with cost'<. llu* 
gers V. Gflore, 17 Ves. 130. rji. Dismissal of 
13im. ; Pn. Unijeutakino to Si>j-.ed (Jau-se. 

The defendant dying alter service of the siibpccna 
to hear judgment, whutlicr upon a bill of revivor, a 
new subpoena to hear judgment is iiecessaiy ; (ir. ? 
lime V. Palter, 5 Ves. 305. Pii. Ajsatemfnt &; 
Uevivoii ; Pu. Bal of IIevivok. 

IServicc of sultt^na to hear judgment on infant, 
not good, guardiaUcif/ litem must be served. Freeman 
V. Carnock, Dick. 439. Infant. 

If a cause is adjourned for want of parties, thougb 
the defendant is served with tiie order, he must be 
stnvcd with a subpneiia to bear judgment. Knowles v. 

Alos. 225. 

Where an infant is defendant, the service of the 
subiMKiia to hear judgment must he on the guardian, 
not on the infant. Tajilon y. Alwond, 2 P. 643. 

Subpoena to hear judgment delivered to defendaot’s 
brother, and the next day a ticket served on dcfcndiri|jt 
himself; held good service. Baines v. IVren, cW 
Ca. Ch.^63. 


I 4. For other purposes. 

Where plaintiff files a replication widiouCliaving 
been serveivwith any notice to dismiss the bill, plain- 
tiff shall sefvo sul>p<]^llh;^to ..^ejoiD wiihin one week 
$iflter. 17th Gen. Onl.* 4828^ 

Suhpwna ad respmuUnd, may; -before bill filed* 
Beanie's Oi-d. 168. ■ i iv**’ 

I'o answer, revive, review* rijoim, to testify or to 
hear judgment, how to be served* 

No subprena to rejoin of . force/ ^wiless replication 
filed, h/. 183. h 

Subprena to appear lindi^oin is^rot.; necessary, id 
enable plaintiff to proceed to hearing,. all4 instance, 
of such subprena known. Jo/u|fqnL V.' Mackencss, 
9 Price, 213. S. P. Petre v. 670. Pk. 

IIeatitno. 

Ibocess of subpa ua ad respondenddf^ may be issued 
out of the office of pleas, atul it is lidt necessary that 
such process should be signed by the chief secondary, 
or a sworn clerk in the office of the king's remem- 
brancer ; niliis made respecting thereof, in reigns of 
.lames and (':ir. 2nd, are obsolete. Taylor v. Rileif, 
9 Price, 385 . , . 

Solicitor claiming lien on dcodi, cannot be com- 
pelled to produce tlicm at bearing of cause, without 
subprena duces tecum. Bask v. Leiois, G Mad. 29. 
SoLiciTou &£. Client Lien ; Pn. Production of 
Deeds. 

In exchequer it is sufficient (where only one de- 
fenilant) that a copy of sahpa na ad respondendum be 
left, and the original shown him sccus in chancery. 
Bland y. BncUcit, 6 JVice, 34. 

If (!opy of subprena to answer be left with servant 
of defendant's brother ( who is also his partner and 
co-dclendunt in suit), at whose house such servant 
acknowledged ho rcsiJod, will be a good service, 
fhougli pally be out of kiny.doin at the time ; and a 
rule hir setting aside an -.itlncliment. obtained on a re- 
presentation, that tlie piirty was abroad at the time of 
service, will be discharged on cause shown, with 
casts. Birdicooil v. JIart, 3 Price, 176. 

Mistake of defendant’s iiainc in subpre.na to answer 
an attairliment, not sullicient to set aside proceedings, 
though dei'endanl give notice i*f dclcmiination to lake 
advantage of mislakc anil tenders plaintiff liis de- 
mand. Shaw V. 'I'tilherlri^ !i, 2 Price, 328. Pn. 
A J I \<'iiMi-.?.T ; Mistake. 

After a decree the master may examine witnesses, 
but ou^dil not to do so by liis sixclcik ; the same sub- 
pre.Tia issues as to bring llicm before the examiner ; 
wbirb is the same as a subprena to answ'cr ; but the 
lalicl expresses the purpose upon an examination in 
the couulry, the body of the writ expresses, that it is 
to testify. Parkinson v. Ingram, 8 Vwi'. 603. Pll. 

Mx A M I NATION l5l■|■■01IE M aSTC.!'. 

After subpieiia to leji.in, a bill may be dismissed 
for want of prosecution. Stpiicrell v. Squirrcll, 
3 Swan. 2.50. Pit. liii.i.. Dismissal of. 

I f a cause has sli;pt twidve months in court, there 
shall be no proceedings bad upon it without first serv 
'mg’A sabperna ndfacieadnm nllornal. Amm. 1 Vern 
172. IiAniKs. 

Husband and wife sue for an annuity in the right of 
the wife, the wife dies : upon a bill of revivor by the 
huslmnd, the defendant must be served with a sub- 
preiia. CecMl v. ICI. of IhUtand, Toth. 173. 

A defendant to a bill of revivor must '-have an op- 
|)ortunlty to show cause against the oH^r to revive, 
but where the defendant had pleaded, tpe court upon 
overruling the plea, ordered the cause^io -be revived 
without a sub|K£aa being i^ftiied. ■ Huggins y, York 
Building Company, Barn. 83. 

IMaintiff’s father in fee with condition' to 

le-entiy, devisiA forfi&ji sidtjfna duces rfcum granted 
for cviocuccs. 
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XC. TaKINO PLEADlNr.S OFF FlLE. 

Answer- taken off the file and entrasted to one of 
llie baron's clerk's, for the of being produced 

Ijclbre the grand iiiiy on^,ato indictment for peiinry 

f iteferred liy the plrdptOT, Purity in 20/. ^being .given 
br the safe returji of the record. . Thompson v. Crostifl 
wiite, 2 6c 

Affidavit verifying^' proceedings at law not cvitlencc, 
and taken off. ^be, file with costs. I'xp. liurm's, 

1 Mont. & .Pk. Fviofnc'F. 

Answer takbu^!^ tbe^Ble for iricgiilarity, on tin: 
‘grounds (int^'nlvi) t1iat>iti|iiufat us to one dchnuhnit, 
a mistake .hdS,bebn made in the year 1817, being 
wiitten for >lj^ft^;.and that the answer had Imcn 
affirmed by dnyi^er of the dcfeiidauts who was a 
quuker, under a commission issued to lake tlie answer 
of that defendant upon Ins corporal oath. ]\trk v. 
Chrlsleif, 1 V;^J. 583. l*Jt. Answmi. 

An answer however evasive, will not he ordered to 
lie taken off the file, after the plaiiitiff has excepted 1o 
it. Glassitigtoii v. Thu-atieSf 2 llnss. 458. Pit. 
Answer, Evasive ; Waivj.ii. 

Kxccptiqns ' to jin answer having bocii allowed, 
plaintiff obtained an order to amend, arul for de- 
fendant to answer tlse excc'ptions and ainendincnts a! 
the same time ; defendant put in an ansv\ei' .o the 
iimciidcd bill only. 'Die pi ii. tiff ih. i is- i' ' :m. .it- 
taeiiment ; held that it was iri-t‘;. 'dar, and .i I'.'aintiff 
ought to have moved to take the sct'otid unsv\ei' off die 
file. De Tustet v. hopez^ I Sini. 11. I* a. Ax.swkii 
TO AMfcNDEO Ibl.l. ; Pll, A'l l AClIMENT. 

Defendant demurring after process of contempt is- 
sued, demurrer ordered off file. Mclior v. iio//, 
2 S. & S. 3*21. (JoNj i MPT j Pit. DEMi'uin.n. 

Misnomer in order to dismiss for want of prosei’u- 
lion ; replication tiled after such order drawn up and 
SMsrvcd, will not bn taken ofl’lilo. \'ci butler v. iUuld, 

1 S. dc S. 94. Pit. OiiiiEit. i(» Discuss ; Mistake. 

Alotioa to take answer off file on account of era- 
sures therein, and in jurat and allcratious in commis- 
sion refused, but witiiout costs, (hopnn v. Jitulmer, 
9 Pnee, 320. Fit. Assweu, KuAsiiiiES in; Pii. 

A bill may be taken off dm file, if filed in the name 
of a plaintiff who is in a state of mental incapacity, 
senible. Warinahp v. W’artitahp, Jac. 377. Lu- 

NAty. 

A suit being properly instituted, the proccotUngs 
uot to be stayed on the ground of the plaintiff's sub- 
sctpicntly becoming imbecile, /d. i.'i. Pi*. iS-jAYi- f: 
PitOCEEUiNGS. 

Information amended without die sanction of die 
attorney general, oidcrcd to be taken off the file, widi 
costs. Att* Gen. v. Fclhncs, 1 Jac. it AV. 254. Pn. 
Amendment. 

IMotion cannot be ma.do to take answer off file, be- 
cause it is delusive, exceptions must be taken. Mursk 
HunUtt', 3Miul. 437. Pii. Answeii taken. 
Defendants, after two orders for time, ii.iving fileil 
an answer which was found in pail illegible ; a mo- 
tion that it miglit be taken off fde, irsisted on allidavit 
that it was legible when sworn, was refuscil. Alf. Gen. 
V. Mayor, of Fou'eUi 3 fSwan. 184. Pn. An- 
swer. 

A demurrer and answer filed by a dufciidant, at- 
' tached for want of an answer after orders for time to 
plead answer^or demur, not demurring alone, ordered 
to be taken off the file. Curson v. De La Ztrnch, 
1 Swan. 135* Pn. 'I'ime to Answer ; Pk. De- 
murrer ; pRf Attachment. 

The court refused to .order an answer to t>c taken off 
the file, on the olieged groundJhat it was illusoiy, the 
defendant merely stating tliatl^hallDo knowledge of 
any of matters in the bsl|meiikidiied, and left the plain- 


tiff to except. Olding^f Glass, 1, Y . & J. 340. Pi,. 
Answer. t” 

Exceptions to a report may be taken off the file, if 
filed after the report has been confirmed .absolute. 
Sterlhiir V. Thompsnn . Coop. 271. Pit. Report, 
CoNfiumaiion of; Ph. Exceptions to Report. 

Answer taken off the file, when the title omitted the 
words ** to the bill of complaint of.” Pieters v. 
Tlwinpsm, Coop. 249. Pi.. Answer ; Pr. 1\ti- 

TL' 1 .1 ,N<; P I.EA ni NOS. 

An application to take an answer olf the file, in 
order to pro.seciitc the defendant for prijury, gjfantetV 
as a matter of liglit, being in fmlherancc of publip' 
justice. Struijttnl v. Gremie, 1 Hall & 15. 294.' 
Pl-.IIJUHY. .'V',/, 

IVloliou to lake off ihu fde for iiTCgulariiy, a plod'^ ^ 
a bill, amended umhu' (lie useal order, after cxcepfiom •. 
allowed, refused; as a case for a pica may arisffj'A ' 
either from the aiiiendiiictils thcm>clves, or from their 
effect upon the original ]vdrt of (he bill. iUtchie v. 
Ji//itm, ISVes. 79. Pw. Pi.ev. 

DcfeiuLinl'liaving applied and obtained an order 
for time lo answer, cannot put in an answer and de- 
iriurrer without a special case. As the demurrer being 
cuiiided witlTan answer could not lie taken off ilie file, 
ji \v:‘s nmveil to be expungo*! or overruled. Taylor ' 
Mil 10 V'es. 444. Pll. Time TO Answer; Pju’ 
Dhui'iniKii. ' 

/Vnswer mis-naming plaintiff, ordoreil to lie taken 
off file, as no answer ; describing it as a paper writing, *' 
piirpoi ting to be an answer ; a jiroper answer being ,.i- 
pill in. 'GriJ/iihs v. 11 W/, 1 1 Ves. (i2. 

'r<» piTivcnt decree /um cotifesxo, dcfemlant should 
have not only the answer on iile, but also a receipt for 
ctists; tiic answer being actually filed without pay- 
ment or tcQtler of costs, tlie defendant was remanded 
to give an opportunity of moving to take it off' the .|iio < 
(or irregulaiity, but plaintiff having taken an om^ 
copy of answ'cr, that course failed. Sedginr v. Pyte, < 
11 Ves. 20*2. Pit. Dkc'uel ruu confesso; Pr. 
(•osTs; Waiver. 

A demurrer overruled for informality, but good in 
substance, taken off the file, wiUi liberty for the de- 
fendant to fleinur again, as ho shall be advised on ^ 
liayiiicnt of costs. Dcvonslier v. Neicenham, 2 Scho. 

6 c L. 199. Pit. Inkikmal Demurrer. 

Where an answer is reijuired as evidence upon a 
trial, the court, except m a criminal case, does nut 
pwinit the record itself to go, but an office copy, unless 
pi oof of ilic signature is micessary, not granted where 
the action is by a stranger unconnected with the suit ^ 
ill ci|uity. Jarrisv. IVhiie, 8 Ves. 313. Pr. Evi- 
OENCK AT Law ; Siu.\n(;er. 

Dill and answer (the cause Ixung agreed) ordered 
lo be taken off tlie file by consent of plaiulifF and de- 
fenduTit. Treinaiite v. Trenutiue, I Vein. 189. 


XCI. Term Time. 

T'his coiui will not cnterlain a inction for prohibi- 
lion in (crni. Monlp;omery v. JMcdr, 2 Scho. 6t L.^ 
13(5. Pll. AIoTION FOR PllOllllUfiPN. ,^7 

Though the next day after the lust day of lhe>il^l 
bj not in stiictuess part of the term, and thcreforff'no 
motion can be maile on the petty bag side, as to 
the other purposes it R part of the terra, foil^ which 
reason a motion made at the time to dismiss a bill 
for want of prosecution, on a certificate tliat.thera had 
been no prosecution williin tliree terins^ of which tbo 
last tcnii was one, was denied. Anon* 1 P. W. 
522. }*u. Mo I ION TO DJ^xas for want of Prose- 
cution. 

1 ^. So where the last soal continued -three days, and 
imputing the third ddy Accordiue to the day of tlie 
montli, the time would beexpirea for m^ing a re- 
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port absolute, yet this not so, it being only a continu- 
ance of the fiist day* Id, ib. 

Under Clerk, see Pn* Officers of Court, 10. 

Usher, see Fr. Officers of Court, 11. 

XCII. Vacation. 

Subpuena may be sued out without affidavit out of 
term, to apjiuar' anti answer returnable immediately, 
but no attachment until rnglit days after service. Gen. 
Old. .Iune30, 1828. 2 i . ^ J. 402. I'u.SunFtENA 
SUABLE IN Vacaiion; Pu. Attacilment. 

Applications to the T.d. Ch. in the vacation, should 
be by iietitioii and not by motion, and such petition 
andaflidavits sentto the chancellor previously. 2 Kuss. 
473. 

Reference directed to ascertain if separate answers 
all to the same ctfcct, by defeiidants iiaviiig same in- 
terests was vexatious. Vansundim v. Moore, 2 S. & 

5. 509* 

The Ld. Ch. can issue the writ of linl^^'as (corpus at 
common law in vacation. Crouleif's Ca.se, 2 Swan. 1. 

6. C* Ruck, 264. .li'Kisnic. ; liAuK\s Coucls. 
Injunction granted in vaC||||ition. renijUti v. JUtuk 

of England, 6 Ves. 771. Fk.' Injunction. 

A prohibition may issue in the vacation, leeson v. 
Harris, 7 Ves. 257. 

' Varyino Minutes, see Pi*. Diu hi.e, 13. 


Vexation, see Vexation, post. 


Waiting Cleuk, see Pit. Officeks of Couitr, 12. 


Waiioen op Fleet, see Pa. On n i ns of Court, 13, 


Witness, sea Uankcy. VII. 2. («). — Pa. Cosis, 10. 
(.//)-— pR. K\ii.. 27. 


Writ of PiiociioLNoo, . sn ; Ijankcy. VI. 12 , 


XClll. Wnn. 

See also Lunacy. — O in l wvuy. - -Pu, Clk i joii ari. — 
Pr. 11 Alt. Coui'us. 

1. De coronutore elcgeudo, 

2. Of error, 

3. He excommunicatido capiendo, and de cimluniace I 

capiendo, 

4 . Efe exeat regno, 

fa) When granted, 

( 6 ) J)ischargej^, 

/c) Jiund and mrely, * 

5 . w 'mpplicamti^ 

6 . file ventre inspieiendo, 

7. Generally and tf other natures, 

1 . De coronalorc elegendo, 

^ Confinement in prison out of the county, is a suHi- 
cient ground for the removal of a coroner from his 
office, altliough during his absence, another coroner 
of the same county has perforimid his duties. The 
great seal has power, in%pendently of the statute 
25 G* 2. c. 29, to rgonove coipncrs from their offi^ 
for neglect of duty. Notice to a coroner of a petitiSH 
for hb ruinovalr is not necessary. The practice is, to 


issue tiic writs de coronalore exonerando and de coro- 
natore alwnda at the same time ; the latter is dated 
last, but it is not irregular to execute it before a re- 
turn' is made to tlie fornSer* Exp* EameU, \ 
W.46U ^ • 

The under sheriff nn^r p^nce of administering 
the oath, swears a 'candidate coroner* The court or- 
tlcrcd him to shew cause why he should not be com- 
mitted, and nut to file a return tortile writ without 
leave of the court. Hut this is not4, i;ood cause at 
law, and then'forc not in j, equity ta ‘direct the new 
writ to the otlicr coroner- 'Exp, Jones, Mos. 254. 

2. Of error, ^ 

Writ of error generally stays cxcciitiol^ in' civil cases ^ 
not ill criminal. Hnguanin v. hurclay, 15 Ves. 180. 

'J'liu court will not order the fding an original to 
make good a jiulgmcnt on error brought without some 
exemx! for not tiling one before, though a slender, ex- 
cuse may be sufficient. Amm, 3P,Wi314. 'Pu. 
Original Writ. 

A writ of ciror can in no case be amended, and 
why 1 id. 315. note. 

here reference is to judges case stated, no 
writ of ern-r i\i1l lie on their judgment. But if they 
cerlily their ri^asons, the ftourt may reconsider of it. 
(iore V, (lOre, 9 Mod. 5. Cask f6r opinion of 

(!orHT OF IjAw. 

Suing the bail below ]jcnding a writ of error in 
parliament is a contempt and breach of privilege. 
Throgniorlony, Church, 1 P. W. f>85. Convkmi-t. 

'I’his couit will not order n writ of error in a cri- 
minal cause to be scaleil till it is first signed and 
allowed by the attorney general. Writ of error in 
a criminal mil tier not dun ex dehito jnstitia:, Crawle 
V, Craalv, 1 \’ern. 170. 

T!ie court will not allow writs of error in the 
King's llench u]>oii judgments in the petty bag, 
lie.r \\ Carey, 1 Vein. 131. .1 uaisoieiTON* 

KiTor lies'iti K. I>. on judgment in sci,fa* in chan- 
cery. Dyer 315. pi. 100, 

3. Excomniiinieando capiendo, and de, conUimace ca- 
piendo. 

Sec slat, 53 Cco. 3. c. 127., by wliicb this writ is 
discontinued, except in certain cases ; and the writ de 
roittvinace capiendo substiU’tcal. Chit. Stat. 248, and 
notes. 

Must be under seal of ordinary. Picamc's Orrl.27. 

A plea that plaintiff is excommunicated, is good. 
Beanie's Ord. 26. But in Phunplon v. Headlam, and 

liroiykes v. ■, 'J'oth. 74. dcmuircrs because plain- 

tifl’ exciomiiiunicatod, overruled; and in Tmiies v, 
I'nvghan, id. where two executors were plaintiffs and 
one was excoinmuniciilcd, it was held that defendant 
must answer the other. That excommunication is a 
goiHl plea to an executor or administrator, though they 
sue in autre dwit. Vide Co. Lit. 133. b, 4 Bac. 
A hr. 36. Aliier, as to the prochein ami, or guardian 
of an infant. \Vy. Pr. Keg. 327. Curs. Cane. 185. 
For the reason of this difference, vide Wentw. FI- 9. 

This plea may be put in without oatlu Beame’s 
Old. Ch. 26. But it must be put in under the seal 
of the ordinary. In Curs. Cane. 198., it is said, that 
the bishop is to certify the excommunication, and that 
ccitilicatc to be annexed to defendant’s ' plea, and 
pleaded. Sec further, as to this plea, Bcame’s 
Pleas, 106. Beame’s Ord. Ch. 27, n* Mitf. IM. 
185. Wy. Pr. Keg. 327. Coop. 1*1. 

Where tlic spiritual court has eJKSdbununicated a 
party foi' a cause for which if ii|ias np. itiithority to do 
so, he has a right to soine to^ absolve him ; but 
notice must be given to. the coithplainant in the spiri- 
tual court Of th^pplioilioii for such virrit. ^Beraiue’s 
Case, 16, Ves* 346. .v 
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Executrix in custody under a writ de excommmicalo 
rapictido, for not appearing to a citation by a creditor 
to ^hibit an inventory, moved for a supersedeas dis- 
puting the debt upon equitable grounds ; motion re- 
fused. ifex V. lilatck. Cl Ves. 113. Executor. 

Motion to supersede a writ ds^frema. cap.'; tliU; 
court refused to nfterfere; and oril^d tfie party ap- 
plying to pay the taxed costs of the applicatioii. 
Kxp, Cheveleyt Dick. 473. 

The court canliot do any thing after llic return of 
the writ (txcoiniknnicato vmi^ndo is out, the King's 
J[3ench having ihe reeogninmeo,; for they can ron^pel 
the sheriff to return it, and the application to quash it 
must be thme. Kxp. LUlle, 3 Atk. 479. 

If the writ hdd ii»ucd iu the vacation, and not re- 
turnable, the. court of eliaueery would have given 
relief and discharged the person out of custody, hi. ih. 

On motion to- quash the writ of signilicavit, because 
the cause of excomnuinication was not set foitli, and 
for divers other causes, it was held sufficient to warrant 
the writ of extiommunictitrt rnpkmlo, Trebec v. Keith, 

2 Atk. 498. 

Alotion to supersede a writ of ercommuuivato capi- 
entltt, first, for wa'tft of addition, sceoiully, because 
not said the defendant was connnoiant in the diocese. 
Court allowed both the exceptions, but i’leJii.cd to 
think, that after the writ had l)c<‘ii issi. :1 tuis 

court, and then brought into 1>. ri, an;! th •li'ivcr- 
ed to the sheriff, but not yet ac .dally retuined into 
11. 11, this court, on a plain error appearing, may 
supersede or quash it. Jly stat. 53 G. 3. c. 127. ex- 
communication is now discontinued, except for offen- 
ces of ecclesiastical cognizance, hex v. Ihnrard, 
lP.W.43ri. 

Supersedeas to a writ dc cxcoinnmnicaiidu capiendo 
denied, though tim slgnificavit was general and un- 
certain ; and said, that, the method was to pro(‘eed by 
habeas corpus ; but an appeal being brought, a super- 
sedeas was granted. Rei v. finetler, 1 Vern. 24. 

One that had been a prisoner in Newgate for debt, 
but since removcil to the Fleet, i.s nxcuuimunicated ; 
the court of clianccry will not ilirect tlio cursitur to 
make out a writ of excommunicato capiendo to the 
warden of the Fleet, hut the writ may l>e dinicted to 
the sheriff, wlio may return a non esl inventus; aud 
‘on the return, the King’s .Fencli may grant a habeas 
corpus, and thereupon cliarge him with an excom- 
municato capiendo. Cupt, Stud wickeds Case, 3 P. W, 
53. S. C. Avon. Mos. 355. 

After a plea of excommunication, pla'ntiff ohtain< 
ed letters of absolution, and produced thc'^ > . defen- 
dant ordered to answer, and on payment of costs, to 
be discharpied of process of contempt whicli had 
issued against them. Amers v. hegg, Cho. Ca. Ch, 
164. In Mitf. PI. 185, 186, it is laid down, that on 
obtaining letters of absolution, ulaintiff may sue out 
fresh process, and compel deicndauts to answer. 
And seePra. II. Ch. 164. 

The defendant must answer the bill Uiough excom- 
municated. Tifihhorne v. Edwards, Toth. il. I’lt. 
Answer. 

4. Ne exeat regm. 

See Pk. Evid. 11. (k.) 

( rt ) When grunted. 

Discharge lyf’. 

Bond aud surety. 


V"/ 

(h) Discharge 
'.<«) ■ 


(o) Wiiim granted. 

Only one writ' of. ne exeat Mno iiiiflie 
Beame’s Ord, 37. 1 


same cause. 


Properly issues on attempts prejudicial to king and 
state. Td. 39. 

Other cases to which usage, allows the writ to be 
extended. Id. 40. 

On a motion for a ne exeat, the - sum sworn to l)e 
due must lie mentioned' in the order granting tlic 
writ, that the slierilf may know how to measure the • 
bail. Ir. Ord. Ch. 175f). O’Keeffe’s Ed. 60. 

Til a suit for specitic performance by a vendor, a 
writ of ne exeat legno ought not to issue against the 
purchaser, unless the court deems it quite cJeaiTj that 
there must bo a dccicc for the specific perfoinUI^Ce of 
the coiitr.ict. Morris v. M'Ncil, 2 Kuss. 604. 
Vend, Puncii. ^ ; 

exeat regno does not lie in res)K'ct of cosli,.;. 
taxcil in a chancery suit. Coodnmn v. Soiiers, 5 
471. J‘iu Costs. 

A writ of lie exeat regno against n feme covert ad« 
ministratrix cannot be. sustained. J*anneU v. Taylcr, 
Turn. & 11. 96. Oveiriiling, Ambl. 62. S. C. 

3 Atk. 409. Dick. 107. See, however, 6 Mad. 218. 
Ff.mk Covi iiT. 

The writ of nc excat regno ihios not issue for ali- 
mony after a decice in the ccchisiastical court pen- 
ding an ap))«al from that di:creo. Street v. Street, 

I Tu*n. tS: R. 322. Alimony ; l*ri. Aim'kal. 

'file writ of lie exeat, regno is not granted for in- 
tcrim alimony before a dni'crec. ii/. 323. Alimonv. 

What the sheritf does in the case of a writ of ne 
exeat regno is upon his own rcsjioiisihility. Boehm v. 
IFiwi/, J Turn. iSt U. 3-10. Siilimii-. 

Upon defendant's stating,'' that if the plaintiffs 

obtained a decree ho would leave tliu kingdom, the 
writ of nc exeat regno was issued in an early sta^ of 
tiie cause, hi, 342. ^ 

The master of the rolls has jurisdiction to direct 
this writ to issue, hi. 343. ' JuRiSDic. ov Master 
OF Rolls. 

The debt for which the writ issues, must be equi- 
table, must !)('. due, and must be such debt th.it the 
siiiii (o bo marked upon the writ can he ascertained. 
hi, ih. 

Writ of nc exeat regno granted upon motion made 
without notice after the uppcarnRCc of tlia defendaut. ^ 
lUliotw Siocluiv, I .lac. 545, Pa. Notick. 

Nc exeat rcgiio will bo granted tliough not prayed 
by bill. Moure V. Hudson, 6j'\ind.2l6. Pl. Jbi.L. 

Ne exeat regno granted against husband and wife, 
executrix, plaintiff undertaking to serve only one 
writ, hl.ib. lIiiSB. WitT.. 

Writ of no exeat regno refused, on a hill to enforce 
an agreement to give a bill of exchange to secure the 
debt of a tliird person. Bluydes v. Cahert, 2 Jac. & 
W.211. 

A residuary legatee cannot have a writ of ne exeat 
regno against a debtor of the testator, on tlie ground 
that he colludes with the executor. Graves v. Griffith, 

1 Jac. & W. 646. Hesiol'Auy Lf.oai'F.e. 

Writ of ne exeat regno granted against the obligor 
in a bond given to trustees, at the suit of a party 
beueficially interested in the money secured by it. 
I.euke V. Leake, id. 605. Tuust|»', and CESTuf.QUx 
Tiiust. ^ ^ f 

Writ of ne exeat rcgiio, granted RX the suit.b 
English subjeet against a native of llussia, gendl 
resident, and carrying on Imsiness in partnership at 
St. Pelcrsburgh, .ind in Wiis couniiy only for a tempo- 
rary pur]K)sc, upon a balance of account in respect of 
goods consigned to him and his partner. The writ 
will issue on a balance of account sworn by the de- 
ponent to be due, to the best of his belief ; but if the 
mode of computing the accent be mentioned, and it 
appears to comprise unascertained sums, it will not 
b^ranted. The court will always. hear a defendant 
bRvihg to discharge the\.vnrit ; but it will only en- 
quire whether there is reasonable ground to suppose 
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that the plaintiiT will succeed in the suit. Exemp- 
tion from ancsi for a debt of tlijj same nature by the 
laws of Kussin, is not a sufficient ^und ibr dis- 
charging the writ, when one of ilie parties is an Eii- 
glisiiinan, and was resident in this country. Wlietlicr 
the writ will be grantix.1 where the debt has liccn 
contracted while the plaintifT and defendant residctl 
in a foitign country, by the law-s of which anxjst for 
delit is not permitted ; Qu, Flack v. Uolm, id. 405. 
EoniKiNK.R* 

The court acts on evidence of intention to go 
abioad, without regard to denial. Whilehouse v. 
VarlruliTf, 3 Swan. 375, EvinKNCi;. 

Ill general, the writ of no exeat regno can be issued 
only for an c([uitable di’bt actually payable. hU 377., 

The ground on which the writ of no exeat regno 
issued, is always stated in the body of it. ihftle v. 
IVliUJukI, 19 \ es. 345. 

(Juurt of cxcheipicr will grant an order in nature 
of lie exeat i-cgno, against an accountant of crown, 
sworn to be about to leave tlie kingdom without ren- 
dering Ills accounts, thoiigli no precise sum sworn to. 
by affidavit made, to support the motion, as being llie 
aiiiouDt in value of the stores unaccounted for : but 


t^y will use a discretion as to the airounl of sure- 
ties, and will rcrpiire notice of tlic order to lie given 
before aUaclimcnt shall issue* Atl, Gen, v. Mucldow, 
1 Trice, 289. 

A writ of nc exeat negno' obtained on behalf of a 
lunatic by bis committee, on a note as given for the 
balance of an account, restraining the captain of an 
East Indian ship ftem proceding on his vojfagc : that 
the.-, debt will be endangered is sufficient, without 
stating that the object is to avoid the jurisdiction. 
Stewtrl V. Grahitvif 19 Yes. 313. 

Writ of ne exeat regno granted against a person, 
generally residei^tcin ncland ; and in this cmintiy 
only for a temporary jiurpose ; mulcr tlic civeumstan- 
ees, that a balance was swoiii to, for wliich bail 
might ttavc been had ; that tlio plaintiffs had filed a 
bill in Ireland, wIicmc tlie transactions arose, for an 
account, and a proposal of inference : the writ dis- 
charged on giving .sccuiity. Ihnilm v. Holers, 
1V.&11.129. ^ 

Ne exeat regno granted ; the defendant’s general 
lesulonce being in the West Indies, ^icotland, and 
Ireland, ‘id. 133. 

ITaverfora iviii of no exeat regeo in the bill not 
essential, nor affidavit of tlic debt cstablislied by the 
niastei’s report absuhitcly oonliimed. CoHintum'' v. 

, IB Yes. 353. S.l*. Moure v. HiuU-m, 

218. Pi.. Jlii.T. ; Jbt.wru. 

i\o notice of motion to the wiit of ne exeat regno 
Id. 355* 

A writ of nc excat regno upon the eurrcnl juris- 
diction in nccount, though bail ini»lit l>e had at law 
against a positive aflidavit, tlm de^ndaiit's orHda-vit, 
or evidence of the plaintilf's admission, that no debt 
is due, will not avail. The aiHdavit of a threat or 
intention to go abroad, must be positive, not upon in- 
formation and belief. Jones v.Adejtlnin, l()\’es.470. 
Ne kxeat UKr;ai0i| .frinsDu-Tios ; ArcousT. 

Defendant a^yrted under u writ of ne etenl re^no, 
for a debt due n intestate, was discharged, plain, 
tiffnet having obtained adiniiiistratioti in Irelaiul. 
Sipift V. Swift, 1 Hall & 11. 32(). Anwi nisi ra- 
tion. * 

A writ of ne exe.ui regiw granted on the application 
of a defendant against a plaintilf, wIlost^ bill was dis- 
missed with costs, it being, from the dcclaratiuos of 
the plaintilf, appi-cliendcd be would leave the country 
bcfioo service of the prg^ss to pay costs could Ire 
made effectual. Ulcwart v# Stewart, 1 Hall fit H. 

Writ of ne exeat rcg/io upon a legal demand a^llllt 
- an attornpy, ou the giound of bis privilege, by aualogy 


to the case of equitable demands, refused. Ganher 
V. , 15 Ves. 444. 

The writ of ne exeat regno is in the nature of equita - 
blcbail; therefore, in the case of alimony marked 
only for the arrears, actually Aue ; and not carried far- 
ther by analogy to thc case pra judge, bolding to bail 
for nneertai*! dairili^s upoh a personal tort. HaJJeif 
V. 14 V'cs. 281 . Alimony. 

in an account ne exeat granted, though bail might 
be had at law. Ilannay v. M* Entire^'. 11 Ves. 55- 
Accoint; Hah.. 

Ne exeat to restrain JM. ft going to Ireland, refused. 
Bernal y. Miiiuj, Donegal, 11 Ves. 43. .MEstnKu of 
Pari.iamknt. 

As to writ jic exeal in general, fiecid. 

Jf a child were grown up, and about to leave the 
kingdom, the ]>rerogalive might, by -ne exeat regno, 
])reveiit him, and if gone, might, by great or privy seal, 
cull on him to iclmn, and if not obeyed, lake its pro- 
jiei ty. J)l‘ Miinnerillo v. De Alanneville, 10 Yes. 83. 

ImANT; JuUlSDKTlON. 

Hcliuf, without circumstances or declarations shew- 
ing tlie ground of it, will not sustain a writ of ne 
eieat regno. Ansirick v. Harlday, B -Vcs. 597. 

A'cciciif granted in cases of ajfmoiiy, but only for 
sums actually due, and costs. ShqftOB. v. Shaftoe, 7 
Ves. 171. 8. P. Danson v. Dau'simp^. 173. S. P. 
OUlimm V. Oldham, id. 419. Aumtoy.^ 

Writ ne eicnf regno refused, upon an undertaking 
for indemnity ; to olitnin it tlicie must be eiiuitable 
dcinuud in iiatuic of a debt actually due. Cock v, 
Uarie. 8 \'cs, 2H3. 

'J’herc is no instance when^ a writ of ne exeat regno 
lias been apjilicd for upon admissions in the answer, 
but the admission would certainly do as well as an 
adulavit. Itoddtnu V. fletheringlon, 5 Ves. 95. J*ii. 
Answer, An.Mfi.sioN rv. 

Where plaintiff has two 'demands on defendant, the 
one liquidated, the other matter of account, a writ of 
ne exeat regno shall he marked for the former demand 
only. Varker v. Appleltm, 3 Hro. C.C. 427* 

Ne exeat regno refused against the agent of a sur- 
viving executor, having in iiis possession a bond which 
was the security for a residue to whicii plaintiff was 
entitled. Storejf v. Higgins, 3 Hro. C. C. 476. 

A writ of ne exeat regno was granted in respect of a 
debt fur which the plaintilf had made himself liable 
on the defeiulant’s account, but which he bad not yet 
paid. Senly v. iMird, 3 Swan. 388. I^rinc. fk 
Si/itciv. 

Upon a suit in ecclesiastical court by wife for ali- 
mony ; ifxia re, whether before the decree, court will 
not grant wi it of ne exeat regno against husband. C'og- 
lar V. Coglar, 1 V^s. J. 94. Ilusn. fit WlFK. 

Ne exeat regno refused at suit of assignee of a bond, 
the original oldigce binng dead, without’ "representa- 
tives. }tay V. Fenwick, 3 Hro. (h C. 25. t? 

Ne exeal regno, upon affidavit of wife against hus- 
band, refused : wife’s cvidciiec against husband al- 
biwcd, only for security of the jwac(?. Sed vide 10 Ves. 
.5(i. but she cannot sustain imlictment against him. 
Sedgwick v. Watkins, I Ves. J. 49. S. C. 3 Bro. 
C. C. 11. JUsn. ^ Wirii. 

No equity can arise for tlie writ here, from a trans- 
aciiun Ji gally satisfied in a foreign country where it 
aiose. It is never granted but on a clear demand, 
/limn. 1 Hi'o. C. C. 376. 

('unit will not grant ne exeat regno w^iere the per- 
son lives out ol' the kingdom, and the Uui^action was 
on the faitli of having justice wliere .be Resided. Jiu- 
berlson v. Wilhie, Ambl. 177> ‘ 

Court of cxiuity will not |^t ne t^at regxw for a 
mere jcgal demand, fur whkb the defendant may be 
iield .to'bnil. Ambl. 75. 

A writ of fte exeat regno pi^ually confined to stale 
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9i9nn, but now veiy properly used in civil cases. 
Auotu 1 Atk. 521. 

Motion to discharge a ne exeat, the bill not praying 
it, and there being no chaige in the bill introductoiy 
to it. But the chanoeitaor thought it unnecessary to 
pray it, and that a party might apply for the writ pend- 
ing a suit, though not thought of at the beginning. 

dtion. Tomer’s ,Ch. Pr. 52. In CoWinson v. , 

18 Ves. 353. Moore v. Hudson, 6 Mad. 218. the 
writ was granted, though not prayed for in the bill. 

Creditor having arrestfd, and got in part of bank- 
^ rupt’s e&cts In Scotland, writ ne exeat against him 
granted. Mackintosh v. Ogilvie, Dick. 119. 

Where writ is granted till answer, it extends until 
hirtlier order of, court. Atkinson v. Bedel, id. 98. S. P. 
Mad. 218. Sm quare 1 Turn. & 11. 96. 

xVs exeat against feme covert executrix. Jemegan 
V. Glass, Dick. 107. Sed quare 1 T. & 11.96. 

There is. no instance of a ne exeat regno being 
granted, where it is not a mere e(]uitable demand, 
except where a wife sued in the spiritual couit for ali- 
mony, and the husband threatened to leave the king- 
dom, and to aid that court, and out of compassion to 
ber, it was granted.' Anon. 2 Atk. 210. 

Granted against administratrix come to Ergland 
to get in husband’s debts. Moore v. Meij.'cU Di«*k. 
30. Sed quare 1 T. & 11. 96. 

Granted only on a mere ctiuii.. jIc demand. King 
V. Smith, Dick. 82. 

Though England and Scotland be now one kingdom, 
yet the writ of ne exeat regno has notlx^cn altered sincxi 
nie union. It was originally a stnte writ ; quare, 
whether. In the common form, and security given 
thereupon, it can restrain the party from going into 
tScotland ? Hunter v. Maccray, Eorres. 196. Scot- 

l.AND. 

A writ of ne exeat regno is not to be granted with- 
out a bill first filed. Ejp. Brnnker, 3 P. W. 312. 
See 6 Ves. 92. Ileaine's Ne. Ex. 26. 

Nor where the dcniand is entirely at law. /</. ih, 

A precedent of a ne exeat being granted, on aflidn- 
vils, though there was no bill in couit whereon to 
ground the writ. Id. t/i. See 6 Ves. 92. 

iVc' exeat granted to prevent liushdiid from avoid- 
ing payment of alimony. /■.' rp. Win/ more, } lick. 1 43. 

Ne exeat never granted where ilcniaiid is at law. 
Broker HnmilUm, id. 154. 

Ne exeat against trustee nj)on an account acknow- 
ledged. Taylor v. TxUvh, id. 38U. 

Writ never granted on legal dcniand. ''-p. Dun- 
combe, id. 503. ^ 

Ne exeat regno will be granted in ca.se of alimony 
decreed by spiritual court. Bearne v. Lisle, Ambl. 
76. Alivony. 

A creditor of bankrupt rcsidingidn England having, 
U|)un sentences obtiiined since the bankruptcy, pro- 
ceeded by process flora the courts in Scotland, to re- 
cover sums due to bankrupt's estate tiiere, to an 
amount much beyond his own debt, was, u^Kni evi- 
dence of his intent to go abroad, restraineil by neeieal 
regno. Mackintosh v. Ogilvie, 3 Swan. 365. 

Ne exeat granted since the union to prevent a 
party going to Scotland. Anon. 2 Salk. 702. S. C. 
nom. Done's case, 1 P. W. 263. 

A solicitor's bill being taxed and overpaid 60/., 
the client, on motion and affidavit of his being about 
to go beyond sea, had a ne exeat regno, though no bill 
in court whereon to ground this writ Loyd v. Cardy, 
Prec. Chan. 171. - 

Ne exeat granted a^nst husband in aid of pro- 
ceeding instituted against km by wife in ecclesiastical 
court. SmithsonU case, 2 Veut. 346 . Hbsa. & 
Wife ; Eccles. Court; : 
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(5) Discharge if. 

Motion for leave to amend without prejudice to a 
ne exeat, refused. Grant v. Grant, 2 Sim. 14. Pr. 
Amendment. 

Where a writ of ?ie exeat regno issues for a larger 
sum than is due, the court will make an o^er that so 
much only shall be raised as is due, without quashing 
the writ. Fannel v. Tayler, 1 Turn. & U. 100. over- 
ruling Amhl. 62. and S. C. 3 Atkins, 409. Dick. 
107. See, however, 6 Mod. 218. 

Where the writ issues against an executor,^! the 
instance of a legatee, it must be marked for the whole 
amount of what is due, not only to the plaindfT, but to 
other persons. Id. ib. Exkgutou. 

In a suit against a purchaser for specific performauee 
where a receiver had been appointed, and was in pos- 
session of the estate, and the master's report in favour 
of the title, except as to a very small part of the estate 
for which the purchaser was entitled to an abatement, 
had been conmmed ; and followed by an order, by 
which, after li^rerring it to the master to ascertain 
what abatement the purchaser was entitled to, and to 
compute interest upon the remainder of the puKhase- 
mon-^', and to settle tlic conveyances, it was oidMd, 
tliat >!pon the execution of the conveyances, and d^- ,, 
very thereof, and of the title-deeds to the purchaser,' 
he should pay to the pkiintifis the remainuer of the 
purchase-money, after d&lucting the abatement, with 
the interest, to be computed by the master ; and that 
the receiver should thereupon deliver up to him |) 08 ses- 
sion of tlip estate ; the court refused to discharge a 
writ of eavdt regno issucil against the purchaser, 
and marked for the full amount of tiie purchase money, 
though the abatement (which it dearly apticared would 
be less than the interest) had not 1>cen ascertained by 
the master, and no steps liad been taken towards the 
execution of the conveyances. The sheriff liaving 
taken the defendant under the writ, refused to release 
him out of custody, until the whole sum for which the 
writ was marked was paid into his hands, and the 
court did uot disapprove of his conduct. Boelm v. 
Womi, 1 Turn, tk R. 332. 

Ne exeat obtained on the filing ofthe bill, discharged, 
on the ground that the defendant had been previously 
arrested at the suit of the pLiintilf, for the same debt, 
and discharged. Baynes v. Wyre, 2 IMcr. 472. 

W ril of ne exeat discharged with costs, it having is- 
sued against a captain of ship on (Miint of sailing, 
wifb had l)ccn in England a considerable time. Dick 
v..SViMtew, 1 V.& 11.371, 

Writ of ne exeat is a groat prerogative writ, and 
applied to purpose of equitable bail. Id. ib, 

W lit of ne exeat regno for a ilcmand upon which 
bail might be had, viz. the admitted balance of an 
account, on the ground that, if hail was given, plain- 
tilF disputing the balance would be entitled to an ac- 
count, and the defendant could not put him to his 
election, to sue at law or in equity, except u^ion tenns. 
Jones v. Sampson, 8 Ves. 593. 

J'laiiitiH' having twice held the defendant to bail, ob- 
tained a writ of ne rcr^'n(;,discontinuing the action; 
the writ was discharged. Amsiiick q^arklay, 8^ Vef(. 
594. ^ 

Writ of ne exexit regno, upon declarations or fadts, 
as evidence of the intention to go abroad, not dis- 
chaiged upon aflidavit denying the intention. Id. ib^ 
Upon an application for the writ of ne exeat regiw,' 
no subpoena is served, but u}Km ^lersonal service of the 
writ, the party is bound to appear, and to put in his 
answer, and then he may araly to supersede the writ, 
but not upon his aflidavit. Jfifmell v.Ashy, 5 Ves. 96. 
Pr. SuiirffiNA ; Pr. Service of Order. 

^^rit of ne exeat regno obtained by a resident here 
i^iQst a resident in the W< Indies^ upon a demand 
arising there, when the answer came in, was discharged 

. r F , 
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under the circuinstancc'i, with costs, aj^aiiist the pro* 
chain ami of the infant plaintiff; hut upon the admis- 
sions in tlkc answer, the defendant was ordered to give 
security to abide the detM'ee. Jimitlam v. Helheriii"hm, 
6.Ves.9l- J'"ojii:ioner; Costs; Pho< main Ami. 

Writ of ne exeat regno obtained by one French 
emigrant against another, dischargeil upon the cir- 
cumstances appearing u()on the affidavits in support 
of the bill, and upon tlie answer, which may be read, 
llie application nut being in the nature of an affidavit 
to hold to bail, but to the discietion of the court ap- 
plying a remetly, not in its origin distinctly applica- 
ble to private trans:ictions between subject and sub- 
ject. he Carriere v, JJe Calonne, 4 Vcs. 577, Fo- 

REICNFnS. 

Writ of ;*e w c/I f regwfl, obtained by one inhabitant 
of Antigua against another casually in tliis country, 
upon a bond stated in the bill to be hist, discharge/l 
bn giving security to abide by the decree. Atkins v. 
ix’Oiiard, 3 liro. C. C. 'ilH. 

Writ of IIP expitt rpguo discliargcd oh paying into 
court the sum fur which it was marked. Juans v. 
Knaifa, 1 \’es. .1 . 95. 

Order for nc pj ent regno dischnrged.t^tlic demand 
Ix^mg for negroes ill Antigua, and the defeiiilaht is 
going thcie where lie will be amenable. f*eurne v. 
Lisie, Ainbl. 7(i. 

iVe eteat till answer and fartlicT order. Writ dis- 
charged after answer on security for want of cause. 
ftooii V, ColUngu'ooii, Dick. 115. 


(f) Hand and surety, | 

Defendant being committed for want of answer, his I 
bail, under a writ nepAcat rpirno, not discharged. Sta^ \ 
pylton V. Peill, 19 Vcs. 615. Bail, Disciiakog of ; 
P». Commitment roii want of A>swrh. 

Order on sureties to pay nionc^ into court, on forfei- 
ture of recognizance entered into on a ve exeat, 
Musgrave v, Meder, 1 jMer. 49. S. P, rtten v. Ut- 
ten, id. 51. 

Defendant having given bond, with sureties on writ, 
and being in custody for coiucmpt ; sureties and boiiil 
discharged. Debazin v. Dehozin, Dick. 95. 

Sheriff having taken bail bond on writ ne exeat, de- 
fendant, after appearing and putting in two insufficient 
answers, left the kiiigiloin. Court discharged an or- 
der obtained for leave to put the bond in suit, as tiie 
court has nothing to do with prosecuting the bond. 
L’oUinridge v. Mount, id. 688. 

A surety \ii a ne exeat regno couhl not be discharged 
after answer put in by the defendant, not even after 
dcMiee against the defendant, and commitment for 
190U0f. decreed against him, for if (;is urged), there 
is no danger of defendaut’s going be}'oiid sea, (being 
in prison), then the surety is in no danger. Le 
Clear V, Trot, Prec. Chan. 230. Pii. SiranTY, Dis- 
charge. 


5*'IFrit of Siipplicavit, 

For good behamour, when and how to be granted. 
Beame’s Order, 39. 

The security under a writ of supplicavit, on articles 
a wife against her husbahd, is not unreasonable 
with refercnco to his circumstances, but leave was 
given to apply again, in case of a repetition of ill 
treatment. Tunnicliff^s Case, 1 Jac. & W. 348. 
Husb. & Wife. 


Order for security, under a writ of supplicavit < 
articles by wife against her hasband. Dohbyn^s C(n 
3 V^B. 183. IJusB. & Wife ; Security. 

Older for security, under supplicavitf on artkl 
exhibit^by wife against husband, under 2 Jac. 


c. 8. Ileyn's Case, 2 V. & 11. 182. Ilusn. & Wife ; 
I’n. Security. 

Court tender of discliaipng a supplicavit. Cfarer- 
ing*s Case, 2 P. W. 202. 

Where a cause which lea^s'to the ill treatment of 
the wife, upon which a supplicavit was granted against 
the husband continued to exist, the court refusal to 
discharge the supplicavit. Exp, King, Ambl. 333. 
S. C. 2 Yes. 578. 

The court can only bind the husband to his beha- 
viour, not remove the wife from him. Id, 334. 
Hrsn. & Wife; JiMiisoirtioN. 

Court will not discharge supplicavit on affidavit de- 
nying the fact, nor in any case but where combina- 
tion and contrivance appear. S. C. Ambl. 240. S.C. 
2 Ves. 578. 

It is usual to disfdiargc persons committed for want 
of surety on articles of jieaee or supplicavit, at the 
end of a year, if nothing new happens. Baynum v. 
liuiinnm, Ambl. 63, 

A (jiiakcr cannot be admitted to exhibit articles of 
peace against her husband upon her affirmation, as it 
is ill nature of a cTimiiial prosecution. And in ease 
of articles of peace, when party complained of is not 
in court, attachment for breach of peace goes on the 
oath of tlic complainant. Exp, CmAleton, 2 Atk* 
70. S.C. 9 Mod. 232. Quaker ; Attachment. 

A, in a letter to his wife's father, said, as he did 
not choose to be a witness to her infirmities, he would 
allow her 400/. per annum wliilc she lived with her 
father. The wife, on a bill for separate maintenance, 
moved for die arrears (600/.) to be paid for her sup- 
|iort till the hearing. 3'he court granted 400/. in 
gross, but not as arrears, and said it would be refused 
in future. The husband in his answer, swore he was 
desirous of coliabiting with his wife. Two years after 
the motion, the wife filcil a bill for the arrears and 
growing payments for tlie 400/. pursuant to agreement, 
and the husband contended that the agreement was 
only intended to exist during his occasional absence. 
It ap|>cared that the wife was disoidcred in her mind, 
and that upon the husband's attempt to confine her, she 
obtained a supplicavit. Ld. Ch. gave jud^ent, 1st. 
That the 400/. was only intended to continue during 
the husbaiul’s occasional absence. 2il. As to the li- 
berty to live separate, prayed l>y the wife, the court 
could not decree a separation or s/'parate maintenanre, 
unless upon the parlies’ own agreement. And 3d. 
The obtaining a supplicavit docs nut justify the wife's 
cloiHjmeiit, for il is granted on a supposition that they 
are to live together. Decreed, that as the court saw 
grounds for grunting a supplicavit, and the husband's 
olFcr to icceive his wife was only judicially made by 
his answer, the arrears of the annuity should be paiif, 
and that the husband sliould take his wife home and 
maintain her ; if she refused, the maintenance should 
crease ; but if he refused, then the maintenance to 
continue. Head v. fiend, 3 Atk. 295. 447. 1 Ves. 
17. Husn. & Wipe. 

One taken on a supplicavit, and continued in prison 
a year, without any fresh tin eaten ing, ought to be 
discharged. Exp. Orosveiwr, 3 P. \V, 103. 

A fter an imprisonment for fifteen months on suppli- 
cavit, party may be discharged on slender security. 
Ornsrenm' v, Edwards, Fitzgib. 268. 

The master of the rolls would not order a supplica- 
vit to be marked with the sum the sheiifiT should take 
security in, because there was an affidavit of tlie hus- 
band's circumstances as a measure for him to go by. 
Exp, Lewis, Mos. 191. 

'rhe Ld. Ch. ordered a supplicat^tvtp be marked 
without affidavit, only upon enquiry pf the husband's 
circumstances from the solicitor of the wife. Exp, 
Gilson, id. 198. 

Supplicavit df the ijeace granted on petition and ar- 
ticles, and not on motion, and issued without indorse- 
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inent, was yet held regular. SlocUv, Uotelai-, 2C.ll. 
(J«. 

A supplicavit against defendant ; he complained 
that the articles were too general to ground it, and pro- 
duced a certificate of his good behaviour. I'he court 
leferred it to the two next justices of the ^ace in the 
neighbourhood, to inquire into it. Snelling v. Flat- 
man, 1 Dick. 6. 

6. Writ de ventre inspiciendo. 

' ITcir apparent cannot have a writ dc ventre inspici- 
endo ill life of ancestor. 1^1. Dursieii v. Berkeley, 
CVes.260. 

Writ de vdntre inspiciendo ordered to issue against 
a married yroman, whose husband had been ten years 
abroad, on the application of a devisee, there being 
a limitation in tlie will, that if she had a male child 
within forty weeks after testator’s decease, it should 
take previous to the devisee ; hut to lie in the office 
fourteen days, and if she submitted to an examination 
of midwives in the meantime, not to go ; otherwise to 
issue. Exp, Wallop, 4 llro. C. C. 90. S. C. Dick. 
781. 

A writ de ventre inspiciendo may he had by devisee, 
as well as by an heir at law. Id. ib. Devishp.. 

jS. writ de ventre inspiciendo is always a'ndi. d f ’• bj* 
|)Ctition. Eip. Bellelt, i Cox, 2;)7. P * i'Kri- 

Thc effect of writ dc ventre inspiciendo, ilecrci^il 
upon a bill in equity, where a sum of money was 
devised to a charity on the death of A, without 
issue ; A dying and leaving a widow of ill fame, who 
pretended to be with child. Exp. Aheough, 2 P. W. 
591. Mos. 391. CiiAitiTY. 

Held to be a writ of common right, being to secure 
the next heir from a fraudulent and supposititious birth ; 
and lies for a tenant in tail, because at the time it was 
first allowed, an estate tail was a fee-simple condi- 
tional. /d.593. 

A widow being admitted to be w'ith child, the court 
will fix a place agreeable to both parties, where she 
shall be till delivered, ami where the heir may, from 
time to time, at proper seasons, and on notice, send 
women to sec her, and to be present when the child is 
born, and in such cases, no need to execute the writ 
in a strict manner. Id. ib. 

7. Generally^ and of other natures. 

Writ of dedimiis potestntem, to whom to be directed. 
General Ord. .July 12, 1798., 4 Vcs. 1. 

Only one writ of consultation to issue in the same 
cause. Boame’s ( )rrl. 37. 

Scire faHas not to be awarded, unless upon recog- 
nizance enrolled. Id. 36. 

Anciently awarded on injunctions. Id. 41. 

No writ of scire facias to issue after day of return. 
/J.321. 

Eveiy such writ to be lodged two days before re- 
turn. Id, 

No te^at, or alias scire facias to issue before the 
first scire facias be issued, &c. Id, 

Procedendo to issue, if plaintifi in ceHiorari put not 
in bond to prove his suggestion. Id. 12. 

Whether general or special, only one in the same 
cause. Id. 37. 

Writs of which only one in same cause. Id. 

What are only to pass by warrant under counsel’s 
hand. Id, 

Of privileges hdw to issue. Id, 38. 

Bet, coram Um in cause, to be filed in Roll's chapel. 
Id. 40. . e 

Writ of duces tecum to examine witnttscs in perpe- 
tual memoiy, and to shew cause only, to be made by 
clerks of the subpoena oto. Id. 143. . ^ 


What writs jMty no foes. /d. 155- 234. 413. 

No writ of scire facias to issue after return. Id. 
321. 

Every such writ to be lodged two days before re- 
turn. Id. 

No testat. OT alias scire facias to issue before first 
scirR facUis be issued, &c. Id. 

To whom writs of dedimns potestatnm are to be di- 
rected. Id. AGS. 

Writ of privilege to be granted only to nJiiisters, 
officers, aiul known clerks of the court. Id. 54. 

And that on certificate or affidavit. Id. 

Other requisites. Id. 55. 

To he enjoyed by George JVlynn. Id. 90. 

As to fees on privilege writs. Id. 413. 

Where a distringas was issued, and served unon 
the secretary of the Bank of England, accompanied by 
a notice, that it was for the purpose of preventing the 
transfer and payment of st(x:k and dividends, standing 
in the name of W W, but no bill lias licen filed 
against the bank, or W W, the distringas was, under 
the cireumstances of the case, set aside with costs. 
Scolt V. Gov. S\C. of Bank ty Engl,, '‘Z\ . be ,T. 327. 

In a writ of intrusion by a remainder-inaii, or rever- 
sioner after a life estate, the demandant must allc^ 
and court upon an actual seisin, by the person creat- 
ing the life estate taking the csplces ; and the fifty 
years allowed by stat. 32 Hen. 8. c*. 2. s. 2., for 
bringing the writ, is reckoned from that seisin, and 
not from the ileath of the tenant for life, or the com- 
mencement of the. adverse possession, inddou am v. 
III. Harrington, 1 .lac. & W. 532. 

Order for sequestration, made upon the return to a 
single distringas, issued under a decree for payment 
of costs. Such an oidor is only an order nisi in the 
fii-st iustam’C. Lowten v. Mayor, of Colchester, 

3 Mcr. 543. Pr. Sf-qi’estkation. 

Korin of iHstringas regular, being to apiiear and 
answer contempt merely (not ad com pare nd urn ei soG 
I end am,) but the cause for wliieh it issued being spe- 
cified by iiidoi-semcnt. Id. ib. 

fiijuiictioii to restrain sheriff from executing ,/'•,/«*■ 
on goods, &c. of landlords’, in possession of plaintift, 
bis tenant, refused. Garslin v, Asjtfin, 1 Mad. 15U«, 
Inji'NC. ; IjANDLonu & Tfn.ant. 

IVrit of accedas ad curiam, to remove a real action 
for copyhold estate from the Lords’ court to the C. P., 
superseded. Scott y. Kettletoell, lOYcfi.SSo. Corv- 
iiOL» Court. . p • 

Court of lixchequer will not in exercise of its eijuit- 
'iblc jurisdiction over extents, grant a writ ot amovem 
maniis to release property seized under extent in aid, 
against a debtor in u more remote degree, on ground 
that debt wliieii had been found on original commission 
to be due to King’s debtor, has Ix-cn subsequently satis- 
fied by payment of bills of Exchequer, deposited by him 
for securing that debt ; if it appear that those bills were 
notbond fide tlicpiopcrty of the person depositing them, 
who llicreby committed a breach of trust. Bex v, 
Blackett, rPrice, 96. ii. Juinsnic. ; Extent. 

A writ of restitution will not he granted to put into 
possession a person not a party to tlie cause, who l>Ari 
been turned out by an injunction, t^#ngh he hadte^, 
legal title, he having obtained such possession under a 
grant from the detenilant pending the suiti Gadtdl 
V. Durdin, 2 Ball & B. lo7. Pl. Party. 

In a writ to absolve a person unlawfully excommu- 
nicated, notice is required. Boraine's ease, 16Ves. 
346. Pr. Notice. 

Injunction on motion of course, to deliver possession 
of land decr^, as a ground for the writ of assistance, 
the only mode of obtaining immediate possession : a 
court oif equity properly acting only in personam. 
Hk ftie/iiff V. Baseley, 15 Yes. 180. 8ec I-eices v. 
Morgan, '5 Price, 468. IwitiNC. 

Writ of execution, only in the case of a parly to 
i' F 2 
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cauie, a stranger, must bo served, first, with an order is eiecutcd in a fair and open manner, and thongh 
to pay the money hy a given day, and in case of de- the appeal is directed to bo at the next quarter ses- 
fault, with an order to pay on another day, or stand sions, by 8 & 9 W. 3« c* 16a, the justices may ad- 
committed. Attou, 14.Ves. 207. journ it to a subsequent sessions. Kxp, Vennor, 3 

Order, that a person against whom a commission of Atk. 7^. Joiixsnic. 
lunacy was established, should lie delivered up to the (Certiorari may be returnable in court from whence 
committee ; huheas corpus not necessary. Kip, Cmn^ it issues. Woodroffe v. Kinastmt Dick. 233. 
wipr, 12 Ves. 445. Lunacy. lieturn of certiorari too long, ordered, cursitor to 

Writ of right does not lie for a devisee. Saunders prepare writ to shorten same. Id, ib, • e 

v. TA, Annesley, 2 Sch. & L. 104. Devisek. Defendant committed to Fleet on confession of 

The custody of an examiner taken under a dedimvs rescue, allowed to prosecute action of false return, 
in the country, belongs to the clerk in court, who is BouvHe v, Boiivile, Cary, 106. 
entitled to make copies of it. Drake v. Woodford, Sheriff amerced 51. for return of non est inventus, 

1 Smith, 116. Pju Examination. he having been in defendaiifs company* Stradling 

Service of a writ of execution upon the clerk in court, v. Kl. Venihroke, id, A4. 
not good. Kilimm v. Pickering, 8 Ves. 319. Pit. Cause to quash a writ must be apparent on the face 
Suit VICE suns'iTnjTF.1). of it. Ld. Cli. cannot quash an original wnt after it 

Writimprovidcntly issued, while within the enntroul is returned into another court, but may supersede it. 
of the court, shall be quashed: if lieyfuid its con- Oguerv. IleuuuHxl, Ambl. 59. .Tunisnic. 
troul, shall be. siiiieisedcd. Ixiwlor v. Mutrav, 1 After a writ of execution of a decree, ai^ an attach- 
Sclio. fit L, 76. mciit scrveil on the defendant, the pl^ntiff may have 

Jn a sr ire facias to repeal a patent, the venue can- an injunction to the detendant to deliyet possession, 
not be changed from .Middlesex to any other county, and next a writ of assistance to the sheriff, comniaiid- 
V. I/aine, 2 Cox, 235. Pii. Motion in Petty ing him to lie aiding in putting the plaintiff in posses- 
Bag. sion. Strefdey v, Ilawkie, 3 Atk, ii75. Dove v, Done, 

A dedimus issued to lake the acknowledgement of a 1 (*ox, 101. Huguenin v. liaseley, 15 Ves. 180. 
husband and wife, who were resident in Jamaica. K was cited to the Bishop of London’s^ court, for 
Owing to accidental circumstances, tlie dedimus was officiating as a clergyman without licence in a eha]iel 
not returned until a year after the teste ; and on this of ease ; and being for forty days denounced cxeoin- 
account the cursitor rcfuseil to receive it, as being con- nmnicate for contempt, upon the bishop’s certificate, 
traiy to the practice of their olKce. But the court a siguijicavit issued in Chancery. — Upon a motion to 
flirected the cursitor to receive it. I'ownsend v. Lowe, quash the writ of signif,. Lord Ifardwicke overruled all 
1 Cox, 410. the exceptions, and held, that there was sufficient to 

Writ of assistance, and the course of proceeding warrant a writ of excom, cap. Dr, Trebec v. Keith, 
previously to applying for it. Dove v. Dove, 1 Bro. 2 Atk. 498. I ide Eip, Little, 3 Aik. 479.* 

C. C. 375. A man may lie resident in one diocese, and come 

If after Ji.fa, executed, other effects are discovered, into another to commit the offence charged upon him 
aiiotiier Ji, fa, may issue, or ca, sa, Hopkins v. Ad~ in the siguiJiiHwit, This, for the purjiosc of licing 
cock, Dick, 443. cited, is a sufficient residence, and he may be pro- 

After ca, sa, executed, f, fa, cannot issue, but after secuted in the diocese where the offence was com- 
fi,fa,, ca, sa. can. Td. ih, initlcd. S. C, * r 

To run in liberty of Hells, writ must Ikj backed by The court will not, on motion, supersede a writ of 
Alastcr of Kells. Exp. Carpenter, Dick. 334. * replevin, unless there is a fraudulent use made of it. 

Writ homine rejdegiando, against man running Anon, 2 Atk. 237. • ^ u ■ ■ 

away with woman of weak mind and infant ; on second After a writ of replevin has once issued here, it is 
day being married, husband and cleigyman com- de and the court has nothing lurlher to do with 

mitted. Exp, Ashton, id. *13, it. Ib. 

Defendant, against whom supplicavit bad issued. Distringas against relators after subpeena, to pay 
op[X)sing it, matter referred to two justices of pqpcc. defeudant money due. Att, (Jen. at rel. of Tenby v. 
Snelliug v, Flatman, id. 6. Waters, Dick. 73. ^ i 1 1 • 

Writ de vilaica removenda, for part of parsonage, The writ de horn, repleg, is original, returnable in 
and injunction for the house. Boult v. Blunt, Cary, a court of law, and suable of right on petition or mo- 
51, tion, without shewing cause. It is remedial, and 

Of privilege granted to a suitor in Chancery. Dut- therefore the defendant in the writ must assign some 

t 07 t V. Alersey, id. 43. reason why he does not comply with it. It is not su- 

As to the writ of ad quod damnum to change the pei'scdeable in Chancery, but the party must plead to 

condition of a way. Kxp. Armiiage, Ambl. 294., and it below. Treblecock*s Case, 1 Atk. 633. ^ ^ 

The court will not order the filing an ongmal to 
Application to the court to set aside an ad quod make good a judgment on error brought, without some 
damnum, oo a suggestion of surprise upon the neigh- excuse, for not filing one before, though a slend^ex- 
Ixiuring inhabitants, when the inquisition was taken, cuse may be sufficient. Anon, 3P. W#314. Wnrr 
and for want of *a new road being set out (in lieu of of Eiiiion. _ , . . - 

the road taken away by the person who issued the A scire facias is not in nature of a new acnoDy but 
writ) in his own ground. Lore! Hardwicke held there a continuation of the old one only. Mcitm v, Hau- 
was no surprise, nor was it necessary the new road key, 3 P. W. 148. See S. C. 2Eq. Ab.-628. 
should be set out on the party’s own soil. So where Instructions for an original, against an hundred 
a new road is made, and the parish can be at no far- for a robbery, were brought to the cursitor, within tlie 
tiler expence with regard to the old one, the iiihabi- year, but the writ |»ssed tho great ^al ato tlie year, 
tants ought in future to repair the new ; but where the though tested within the year, (viz.) 
new road lies in another parish, the person who sued structions were brought to the curdtor : tbw held |ood, 
out the writ, and his heirs, ought not only to make it, being warranted by the practice j^tlw ® 

but keep it in repair. In cases of ad damnum, office. Price v, II und. rfChewton,,\r.yf, A3l, 
equity must judge according to the rules of law, and Wlierc equity will rive leave to file w original, and 
tlie inconvenience to the public in such cases is not Jfhennot. Anon. 1 P. W. 411. ' 

inquirable in equity, for tlie jurisdiction belongs to tho After a decree ajgainst a corporaUon for a sum of 
quarter sessions, and it is sufficient if the inquisition money^ and^a distribgas usued out against them. 
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tourl refused to give tlicni any time, or to let them be 
examined on interrogatories ; otherwise, if it was a 
distringas on inesno process. Harvey v. E. L Comp. 

2 Vern. 396. Pre. Ch. 129. S. p. Cokfuration ; 
Pii. Exabion. on Intsuuuos. 

A motion for a mandatory writ to the chief justice 
of king's bench to sign a bill of exceptions denied, 
though such writ was issued out of chancery to a judge 
of an inferior court. The hiolrrs^ case, 1 Vein. 175. 
JumsoiciiON ; l*ii. Bill of Exckftions. 

Scire faeiat to repeal a new charter after the surrcii- 
dcr of the old one, returned by I he old shcriits ; it it 
shall bo received. Case of Town oj NoUinghain, 

1 Vein. 155. 

Mo wiit de eautione admiitenda ought to issue^ till 
the atBdavits filed that the bishop refused to admit of j 
caution. A6p. of York v. , 1 Vern. 119. j 

Plaintiff was in execution at suit of the king, and 
there being no just cause thereof, he was dclivcied i 
by supera^ddiis. Fyke v. Graunt, Caiy, 39. i 

An injunction will never be granted upon a bill 
and affidavit to stay any proceedings at law, till the 
defendant prays a detiimus, or is in contempt ; an 
injunction upon a deiiimus must never lie giunUil 
concerning the possession, but only to slay proooss at 
law. Anon, 2 Freem. 6. Pn. In.'^ini t'- tTv\ 
1'roc. at 

Where a tenant, party to the sv t, refuses to deliver 
possession of the estate pursu.int to a deciec, and the 
court grants an injunction to deliver possession upon 
motion supported by allulavit of personal service ot 
the writ of injunction, and of disolicdicnce to it, the 
court will grant a writ of assistance. Hove v. Hove, 

1 Bro. C. C. 376. J Cox, 101. 2 Dick. (il7. 

Sdre facias by the first patentee to repeal subse* 
<jucnt patent of office of paikcrship. Jlnnl v. Coffin, 
Dyer, 197. pi. 45. 

So of sergeant at arms fur not attending office. 
Rex V. Esim, Dyer, 197. pi. 48. 

One was condcrunctl in scire facias on rccogriisjinco 
in chancery, the warden informing the court that he 
was in the Fleet pro cerlis caasis ; the court cannot 
order him to be dctaiiicNl in execution Uieieof. Faine 
V. Futtenhain, Dyer, 308. pi. 1)2. 

.ludgineiit on scire facias in chancery, reversed on 
error in K. B. Dyer, 315. pi. 100. 

PRACMllJM PUDIClTU:. 

See CoNblDRllAlTON, 111. 3. 

PRE-KMPriON. 

Option to a tenant to purchase ; the rents, until 
the option made, belong to the heir ; from that tinio 
the connection takes place, and the purchase money 
belongs to the personal representative. Tmonh v. 
Bedwetl, 14 Vcs. 591. Landl. & Tenant ; Exoits. 

OnNKnALLV. 

A rigU of pre-emption given by will, whether at 
a price expressed, or to be fixed by the trustees, will 
be executed ; the construction in the latter case being 
a reasonable price to be ascertained by reference to 
the master. But to pass such right to the heir or de- 
visee, the intentioD to accept the offer, must appear by 
some act^ or at least by wul. EL Radnor v. Shnflo, 
llVe8,44^. Wii.L,C.op. , 

A, scie^ ia.fee, devised lands to his daughter and 
her heirs ; and his mind was, that if his son paid to 
her 601., then his son should have the land; ^he 
money was not paid at the day, and the daughter 
sold the land, but decreed against the vendee on the 
son’s paying the money ; foF the cotut took it to be 


but in the nature of a security. Bland v. Middleton, 
2Ch.Ca.l. 

A, having five daughters, devises lands in trust to 
convey to eldest, in ease she should pay 60001. among 
her four sisters, and if not, ho gives^ the like pre- 
emption to cjicli of Ills daughters. Equity wiR. not 
enlarge the lime. Master v. W'illowhy, 2 Bro. P. C. 
244. CONIMTION. 

FVjuity will not, after a sale, enforce a covenant 
for pre-emption against mortgagor, in favour of mort- 
gagee. Orhy y, Trigg, 9 Mud. 2. MoriXpOR. &. 
MoirroKF. ; (‘dvt. 

A wills that B shall sell his land to C ; C shall 
I com|)cl B, by subpwiia. Cary, 14. 


IMlESCllimON. • 

6V/}TrniF.s, 1\, 


PRESEN rATlON. 

Sec Ecclesias’iical Persons, &c. 


PRESUMPTION. 

See alsi) Bond, VI. — Cofyiiold, IX.-- Death. — 
M«)iit«;aok, IX, 1. 

1. Of Title. 

H. Of Saiisfaction, Release, and Payment. 
III. Of Deeds and oiiier Matters, and Oe- 
neually. 

I. Of Title. 

The statutes of a college, din*cting that the pi^i- 
dont, on his election, should 1)C ailniitled, and presenb* 
ing an oath to lie taken by biiii, ami some other cere- 
monies to lie i)Ci formed, held upon evidence of a 
pailic’ular form of ailinission, hesules the oath, and 
ccrnnoiiies mentioned in the statutes having been used, 
and uiKiii the greuiid that in such olHccs the admis- 
sion is generally a distinct act, that the iulniissioii 
did not consist in taking the oath and going through 
the ceremonies mentioned in the statutes, but in the 
olAscrvanco of that particular form. Jn a college of 
niyal foundation, a practice having, for many years, 
prevailed of electing two fellows of a county, for which 
I lie statutes allowed only one, a dispensation from the 
crown authorising that practice, was presumed. Case 
Queen's Coll. I Jac. 1. 

A grant from the cniwn of an advowson, (excepted 
in a former grant under general words,) 
sunicd after a possession evidenced by title dew toi 
133 years, and three presentations. v. Clark, 

I Jac. & W. 159. Lknc.tii of Time ; Grant. 
Presumption from length of time in favour of long 

possession of whatever is necessary to constitute a 
right. Chalmer v. Bradley, id. 63. Length op 

Time. . . n. 

To make good a title to the residue of an old term , 
mesne assignments, which cannot be produ^, wiU 
he presumed, even at law. White v. Foljambe, 

II Vcs. 360. Title. * • r 

Upon possession for many years, the origin of it 

not appearing, and no title except as mttu que trust 
under a term to raise a sum of money, the court would 
not presume any other title .; and therefore decreed Uie 
plaintiiftobclet into possession on pavmentof the 
charge, but with reluctance, and upon the laches re- 
fill an account of the rents even from the filing of 

thobiU. Acherley \.Roeib\t!S.bB6, Length of 

Time ; Title ; Account ; Lagues. 



1164 Of payment f ^c. PRESUMPTION, Of deeds, ^c. 


11. Of Payment, Release anu Satisfaciion. 

Length of possession, as a ground for presuming a 
release, depends on the nature of the possession, whe- 
ther adverse or not. Fenwick v. Reid, 1 Mer. 114. 
LENurif OF Time. 

The presumption of payment of a lM>nd after twenty 
years, may be repelled by evidence that obligor had no 
opiK>rtiiniiy or means of paying, f7rtf/o«g v. U'iii- 
ler, PlVcs. 19(j. J.ength of Time; Pr. Evii>. 

^ Presumption of payment of a bond uj)on ivvcnly 
years or less, without payment of interest, unless rc- 
IKjlJod by circumstances. IJillurtf v. Waller^ 12 Vcs. 
‘26b\ Jb>Ni>. 

IMortgage presumed satisfied, no interest having 
been received for twenty-five years. Id. Mout- 

CAGE. 

ilflttinction between a legacy and a residuary bc- 
fjucst as to a |)resume<l satisl'action by llic adv.imie- 
ment of a portion, 'llie presumption froni the former 
does not arise from the latter, and parol cvideiife of 
an intention to satisfy cannot be atlmitted originally, 
as it may, where first introduced, to re]M?l a presump- 
tioo. Ft'cemnntle v. PankeSt 5 \'es. 79. LEOAfiv, 
SATISrACTlOX of; lljiSlOL'AJIY IIeOI'LnT, SaTI 'FAC- 
TTON OF ; l'!vil)r:NOE. 

After thirty-five years a legacy would be barred 
on presumption of satLsfaction. Pickeriitir v. f.d.Slttm- 
ford^ 2\es. J. 280. 4 Pro. C. C. 214. Length 
OF Time. 

Payment of a legacy presumed after abu\'e forty 
years wiibont demand. Jones v. TnrberoiUe, 2 Ves. 
.1.11. S.C. 4Hro.C.C. 115. Jd. 

Amiars of annuity presumed to have been paid 
after the lapse of twenty-two years from the dealli 
ofthe annuiliint to the bringing of the bill. Small- 
nwn V, Ilunullonf 2 Aik, 71. Annufiy, Ahruahs 

OP. 

Owner of charge not to be presumed to have re- 
leased it by permitting it to run liugoJy into anear, 
nor without proof to be suspected of so chuiig to pre- 
judice lho.-?c ill remainder. Aslon v. Adon, 1 \'cs. 
2li4. 

VN'Iiere no demand of principal tir interest for 
twenty years, satisfaction will be pjcsuiiu^I, except in 
rases of mortgages, iMoitgagee is supposed con- 
linuing in possession, and mortgagor tenant at will 
to bun. J^nun v. Aetcnhani, 1 Ves. 51. Length 
OF Time ; iMoRTfiAop. ^ 

An executor of a house stcwanl to T.d. Jl. after an 
acquiescence <if seventeen ycais, set up a demand for 
a large sum for business done by this testator, which 
Ld. IPs representatives resi.sted on the statute of li- 
mitations. iVr cur. Satisfaction is to be presumcil 
from the length of time, for it is not to be imagined, 
if any thing was really due to the plaiiitill’, he would 
have been quiet under it, l.ucim v. f 3 Atk. 
105. Fi! 

Where no demand has been made on a bond for 
twenty years, the judge will direct a jury to find it 
satisfied. G-ratu ick v. SUnpson, 2 Atk. 144. Pond, 

SaJISFAITION i'll ESI' MED. 

Jiond fraudulently obtained fifty years back, under 
ciicuiiLstaiiees deemed satisfied. Hancock v. Hancock, 
lUiMod.438. Pond. 


III. Of Deeds and other mattek.s, and gene:- 

RALLV. 

« If bill for siweifie pciformance of agreement slate 
tliat agreement was in writing, signature will be pre- 
sumed. Hist V. Hobson, 1 S. & S. 543. Pl. Pill ; 
Agreement; Deeds, Execution or. 

A lecoiivcvancc of a mortgage made in 1745, but 
not afterwards mentioned in the title deeds, ought to 


Ik{ presumed where no demand of either principal or 
interest has been made for several years, and mort- 
gage deeds have been long in possession of the owner 
and his ancestor. ^ Cooke v. SoUau, 2 S. & S. 154. 
Length of Time ;^''41ecot4Veyance. 

Where there is an ambiguity in expressions of set- 
tlement regarding the issue, the presumptou is taken 
in favour of the children. PerfecL v. Curson, 5 Mad. 
442. Settlement, C. op ; Amuiguity ; Children. 

A deed creating composition real will not be pre- 
sumed from payment of a sum iu lieu of tithes fur 200 
years. v. k'bigsfutF, 4 Mad. 140. Length 

OF Time ; Tithes ; Composition Peal. 

A father having purchased, in the names of his sons 
a copyhold estate, which he afterwards demised by 
licence obtained subsequently to the purchase ; the 
sons take the estate successively as an advancement. 
To rejicl the presumption of advancement, evidence 
of the father s intention must be contemporaneous 
with the purchase. Murless v. Fruiiklin, 1 Swan. 
12, Paii. & Child ; Advancement. 

The presumption in respect to advancement to a 
child, arising from the circumstances of the purchase 
of one estate, cannot be qualified by transactions re- 
lative to other estates. Id. 19. 

A grant of tithes of laud will not be presumed from 
long non-payment, although lands may be shown to 
have Ixien once in possession of a former lay impro- 
priator, unless some evidence of the existence of a 
gnint be offered, or the enjoyment of tithes be shown 
by at least something like pernancy or dealing with 
tithes as owner. Nor will evidence of retainer only 
be sulficienlly slrcngtlicned to support such presump- 
tion by its iK'-ing shown lliat a former impropriator 
iiud declared the lands iu question to Iw exempt from 
tithes, or by instances of exception of tithes in leases 
by impropriate rector. Wooil, J5. dlsscnticntc* Meade 
v. Norhnrp, 2 Price, 338. Titiii s. 

Prom the obs(!urity and inaccuracy of a deed, fraud 
and iuadequacy of consideration will not, after the 
dc.iihs of the parties, be presumed if not proved. 
!\J*Xuniiiru V. Browne. 2 Dali & D. 1. Fraud. 

Tliu existence and execution of a settlement by in- 
dentures of lease and release presumed from circum- 
sluiices, principally the existence of the drafts ; the 
stalcmeiit is an abstract of the title, and the existence 
of the lease for a year of other estates appearing to 
have been included in the same place of settlement. 
It'urd v. Citirnons, 17 Ves. 134. Settlement. _ 

Prom tenant for life paying off a charge, it is not 
to be presumed he meant to exonerate the estate, but 
that may be rebutted and disproved, lieddington v. 
Reddin^lon, 1 Hall & 15. 141. Paying oep Incuh- 
nuAMjEs; 'L'en. I'Ou T.ife. 

Presumption that the cancellation of one duplicate 
of a will cancels the otiicr, liiough both are' in the 
testator’s possession, and the cancelled instrument had 
been altered. In the two latter c.iscs the presump- 
tion weaker. Pemberton v. Pemberton, 13 Ves. 310. 

Presumption is not always on a belief that the 
thing has actually taken place. Hillary v. Waller, 
12 Ves. 262. 

Grants presumed upon the principle of' quieting 
possession. Jd. ib. 

Every fair presumption is to be made 'against a 
sUlc demand. Alatters of record are jpresumed. 
liiKids are ]Resumed to be lost. Pickenng v. Ld. 
Stamford, 2 Ves. .T. 583. Length ok Time. 

Presumptions are to be made in favour of a cha- 
rity. id. 584. CiiAiiiTv. 

A declaration of uses by the fonnde? of a charity 
presumed from an entry in an ancient book purport- 
ing to be such declaration, but without signature or 
date, the book being kept by the trustees for enteriug 
their proceedings, and containing an order by the 
trustees dated six years after creation of the trust that 
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the declaration of the founder be there entcrcil as a 
direction to the trustees. Att, Gen. v. J^ullbee, 
2 Ves. J. 379. Dlclon. to Uses. 

A.^ settled estate is sold, but no part of the money 
is laid out in other lands ; yet this court will, under 
certain circumstances, presume an a«;iecment between 
the paities interested, that it should Iks so laid out, 
and upon sueli presumption will decree the money to 
that person who would have been entitled to the land 
if any purchase iiad been made, ^'ewton v. Newton, 
6 lire. P.C. 400. Settlement. 


IMUNCIPAL AIM!) AGKNT, AND FACTORS. 

1. The Appointment and Authoum y t>F Agent, 

AND WHAT KnGACIEMKNTS IllMl I*ItlX(.’U»Af.. 

If. Agent's Uurirs, and LiAisii.rnEs. 

111. Agent's Pow'eiis, and iNrAPAcrriEs. 

JV. A(!CQUnts uetu’een, and Allcuvanci-s to 
Agent. 

V. Kffect of Uankkuptcy, oit Insolvency of 
EITHER Party. 

VI. MoiiCE TO Agent, when binding on Prin- 
cipal. 

1. The Appointment and ^»JTlInun 'ip Agent, 

AND WIIAT EnGAOEMEMS DIND PRINCIPAL. 

Consent of counsel is to be given upon tlieir own 
conception of the autlieiitieity of their own iusinic* 
lions, and if given, is binding on the client. Mole v. 
Umith, 1 Jac..(!k \V. 673. llAiiuisTEfi ; Consent. 

Two counsel appearing for same party by difFcrcnt 
attomies, petition to stand over to verity the roUiner 
of the attorney by affidavit. Butlermrlh v. Chipham, 
cited 1 J. & W. 673. note. Sol. &. Client; Coun- 
sel's Rktaineii. 

An objection to title on puiclinse having been 
waived, an offer of coiupeiisatioii made by a clerk of 
the vendor’s solicitor, without express autliority, is of 
no efiect. Burnell v. Brown, 1 Jac. & W. 163. 

Specific performance decreed against the purchaser 
of an^ estate by an agent, upon the signature of the 
agent’s name by the auctioneer, who is an agent law- 
fully authurisetl for tiiat jmrpose within the statute of 
frauds. Kemeys v. Broctor, 1 Jac. At \V. 350. S.C. 
3 V. At R. 67. Spec. Perf. ; St at. of Frauds. 

The question as to the authority of an a;.!:eiU to sign, 
denied by the answer, and by his d q)o: Ition, sta’iiig 
his declaration to the contrary at the of execu- 
tion, is to he determined by an issue : the evidence of 
a witness, imiieachiug the instrument he has attested, 
as a. witness to a will, denying the sanity of the de- 
visor, &c., being admissible, but to be received with 
the most anxious jealousy. Howard v. Bruit hwaite, 
1 V* & 202. ]*u. Kviu. ; Pr. Issue at Law. 

Specific performance of a contract coiicci niiig laud, 
not decreed on the signature of an agent, witliuut au- 
thority. Id. Spec. Pehf. ; Ural IHstatk, 

Distinction between a general and special agent as 
to their powers to bind the principal. Id. 209. 

Auctioneer may limit his general power of agency, 
but only by declaration, equivalent iu legal effect to 
tlie general authority : upon that principle, evidence 
of loose declarations at tlic sale not admitted, id. 
210. Auctioneer. 

For the purpose of commitment under short order to | 
pay money, the pei-son serving the order must have 
authority to receive the money. Wilkins v. Stephens, 
19 Ves. 117* Pr. Service of Short Order for 
Paymt. ; Pn. Commitment. 

Parol authority sufficient for a written agrcGincnt 
by an agent. Deverell s.,Ld. Bolton t IB Ves. 509. 

Though an agent may, wiiliin the scope of his au- 


thority, bind his principal his agreement, and in 
many cases by his acts, evidence of his declarations is 
confined to what is either by the statement itself, or 
as tending to determine the quality of cotemporary 
acts, the foundation of, or inducement to, the agree- 
ment. i'airlie v. Htistiufrs, 10 Vcs. 123. Evil). 

Authority of agent may be by parol, thou||A the • 
agreement must be by writing. Murtlock v. SuHer, 
10 V^es. 311. Frauds, Stat, of. 

Letter by an agent is not evidence against the prin- 
cipal of a pi-c-cxisting agreement, though it may be of 
an agreement contained in that letter. Fairlie v. IBis- 
lings, 10 Ves. 128. Evid. 

Vendor is hound by signature of agent’s clerk thus':^ 
** witness, E P, for Mr. S., agent for the seller,” 
ujjon evidence of assent ; but clerks in general have 
no autliority to bind the principal. Coles v. Treco^ 
thick, 9 Ves. 234. S. C. 1 Smith, 233. Stat. op 
Frauds ; Vend. &c Purch. 

Auent need not be authorised in writing. S. C. 
Id. 250. ® 

A principal is answerable for the act of his agent$» 
in concealing or suppressing deeds, though not done 
with tlic knowledge of the principal. Bowles 
ar^ I Sclnr. & L. 209. Dkfd, Suffressal OP* 

.in agent to contract for the sale, &c., of land, 
under the second section of the statute of frauds, need 
not l>e authorised by writing. Clinan v. Cooke, 

1 Scho. & L. 22. Frauds, Stat. of. 

Agent, authorised to make agreements for leases for 
lives or years, makes an agreement in which the term 
of the proposed lease is not mentioned : Uiis is an 
agreement not pursuant to Iris authority, and not- 
binding on his principal. Jd. 32. 

An autliority given to A to draw bill in the name 
of R may lie exercised by the clerk of A. JCrp, Sat* 
ton, 2 Cox, 84, 

A joint stock company having permitted a transfer 
of stock under a forged letter of aitorney, held that the 
company, and not the fair purchaser, should liear the 
loss. Ashbif V. Blm'kwell, 2 Eden, 299. S.C. Amb.^ 
503. 

Raron and feme having joint power to sell an es- 
tate of the wife’s, give authority to an agent to sell by 
auction : he sells by )>rivatc contract for more than 
the price they rcipiircd : the buyer shall not eomirol 
sj;{.cific performance. Husband delivering his wife’s 
coniplimciits in a letter to tho agent, is no proof of 
^her joining in giving authority to agent. Daniel y. 
Adams, Amb. 495. Spec. Perf. 

An agreement for a lease made with an agent, wlio 
acts under a power of attorney, and a lease executed 
by such agent in pursuance of the agreement, shaH 
effectually bind the principal. Hamilum v. El. Clan- 
mvDx/c, 1 Rro. P. C. 341. Lease. ^ 

M, owner of a ship, lets it to tho commissioners of 
the navy, and appoints '1' liis factor and attorney^ w^ , 
|K)wer to rcc:cive the freight and profits, and to coin- 
pare and transact with the commissioileinu T settled 
the account, and took a navy bill for the money to M 2 
,he then sells it, anil indorses it, as attorney for MT. 
Qi«., whether Al bound 1 Fskins v. Macklish, Amb. 
184. Account, who bound by. ,,, 

Brokers very offen transfer stock without the prin^ ■ 
cipal being su much as mentioned, and y|t he may 
maintain an action against the person to whom the 
stuck was transferreth Lissett v* Heave, 2 Atk. 394. 
Rrokers. 

A countiy client employs an attorney or solicitor in 
the countiy in a cause in chancery ; the solicitor em- 
ploys a clerk in chancery ; the client in the country 
pays his solicitor, but tbe clerk in chancery is unpaid. 
The client is not bound to pay the clerk in chanc'ciy, 
but if the latter has any pOMrs in his hands, he may 
retain them. FarewelLy. Coker, 2 F.W. 4^. Sol. 
& Client Lien ; Clerk in Gqviit. 



Agmfi appoint, PRINCIPAL AND AGENT, &c. duties, ^Ca 


See the cobo of the liability of the great duke of 
Marlborough to the contract for building Blenheim 
houw, from the circumstance of a person giving di< 
vecUons to workmen, as his agent. Dk. Marlborough 
V. Strong t 1 Bro. P. C. 175. Contract. 

A steward has a general authority to contract with 
tenants, &c. This will not bind the lord, without his 
consent, nor unless part of the bargain is executed. 
Anon, 6 Yin. 522, pi. 35. 

In a voya^, the master of ship is the owner's ser- 
vant, and his duty requires him to provide necessaries 
for the ship, and it is the owner's interest that they 
should bo provided ; therefore, what the master ne(!es- 
sarily takes up, (though not on bottomry) and em- 
ploys for that purpose, the owners must pay. Caro v. 
White, 5 Bro. P. C. 325. Ship. 

Master of a ship buys provision for the ship, and 
has money from the owners to pay for the provisions, 
but fails, without paying the money. The owners 
are liable to pay in proportion to tlicir respective 
shares in the ship. Master of the ship is but a ser- 
vant to the owners. Speermau v. Degrave Gallwau, 
2 Vem. 643. Sun*. 

S/; liaving borrowed 1001. of A on a bond, B. the 
scrivener, when the bond was sealed, deli'v'cred it to 
A. S paid many years' interest, and 50/. of the prin- 
cipal, to B, which he paid over to A ; but the remain- 
ing 50/., which S paid to B, was not paid over to A 
when B failed. Per curiam, though B received the 
interest so long, and 50/. of the principal, it did not 
imply he had any authority from A, and, as S could 
not prove he had any such authority, he shall pay the 
last 50/. again. U^olsten1u>lin v. Davies, 2 Freem. 
289. Paymt. 

Defendant had stock in the F.. I. funds, in tiust for 
plaintiff, and a bond in his own name from the com- 
pany, but in trust for plaintiff ; plaintiff being abroad, 
drew a bill on defenaant, and promised to send him 
effects to pay it ; defendant accepted the bill ; but, 
before it was due, plaintiff failed : defendant there- 
upon sold the stock and bond to pay the bill, at a 
great discount, though at the current price. Two 
years afterwards, the sto«'k and bond having risen in 
value, defendant went to plaintiff, and desired him to 
sell, and reimburse himself : on a bill by plaintiff' for 
an account, it was held, that the want of effects was 
sufficient to justify defendant in the sale without or- 
ders, for as much as would pay the bill ; but it ap- 
pearing that the produce of the stock alone was sufH-s 
cient to answer the bill, defendant was decreed to 
irecount for the bond according to the value at the 
time plaintiff gave directions fur the sale, llenrianes 
V. Franchise, Pre. Ch. 205. 

^ If one trusts his scrivener (who puts out money for 
him) with the custody of his bonds, and the scrivener 
receives the money, and delivers up the bond, the ob- 
ligee is barred as against the obligor for ever. Sccus, 
in casts of a mortgage, because a legal estate is vested 
whreh cannot be divested without assignment. Mar- 
tyti ^, Kingsly, Pre. Ch. 209. Bono. 

Scrivener puts nut money on bond, and receiver 
the interest from time to time, and then receives part 
of the principal, the bond remaining in the obligee’s 
custody : held no good payment. Roberts v. Matthew, 

1 Vem. 150. Sm 1 ^Ik. 157. Bono; Paymt. 

It is the rule of the court, that if the scrivener have 
*^^'***^? security, payfbent of the interest is 
good ; if he deliver it up, liing a bond, payment of 
the orincipal is good ; hut where payment of the prin- 
ciral, in case of a mortgage deed, the giving up the 
IS not sufficient to restore the estate, there must 
be a re-conveyance, so payment of interest good, if 
the mortgagee consents, or after Ids death Ids executor 
either exoressly or by implication, as if he accept the 
moDiqr afterwards of the scrivener, tliugh the scri- 
vener have not possession cither of deed or bond. 


Whitlock V. Waltham, 1 Salk. 157. 1 Vorn. 150. io 
note. Paymt. 


II, AoKNt’s DMeS and RESPONSlBILITfES. 

The bare relation of |>rincipal and agent is not suffi- 
cient to entitle the former to relief in equity, if the 
account can be fairly tried at law. King v. Rossett, 
2 Y. &c J. 33. Account. 

A mere agent of the trustee may not be accountable 
to the cestui que trust, hut otherwise with respect to a 
substituted trustee, who accounts to nobody else. 
Mylery, Fitzpatrick, 6 Mad. 360. Account •, Tbus- 

TEE. 

Consent of counsel is to be given upon their own 
conception of the authenticity of their instructioiis, and 
if given, is binding on client. Mole y. Smith, 1J.& 
VV . 673. Counsel ; Consent. 

Agent to receive particular monies, is bound to pay 
same over to principal, notwithstanding, claims of 
third persons ; tlierefurc, he cannot file bill of inter- 
pleader. Nicholson v. Kywwles, 5 Mad. 47. Inter- 
plea nr.n, 

A^l acting gratuitously, charged with loss, aris- 
ing from failure of his bankers, having paid in the 
monies to his own account. Agent depositing money 
with a banker to his own account, cannot relieve him- 
self from liability, by informing his principal of the 
payment, without a correct specification of the parti- 
culars. Massey v. Danner, 1 Jac. /k W. 241. In- 
vestment. 

A town agjent of attorney cannot be ordered to bo 
taxed on motion of client. Wildborey, Bryan, 8Pii. 
677. Taxation op Costs. 

A gratuitous a^ent receiving money under a trust 
deed, and placing it mixcdly with his own in banker's 
hands, is liable for loss by their failure. Massey v. 
Banner, 4 Mad. 413. Investment. 

Bankers the agents of executors, authorized by them 
to receive certain assets, but prior to receiving them ad- 
vancing the amount to executors in the course of their 
duty as agents, and afterwards applying the assets 
when received in payment of tlic amount of such ad- 
vances, arc not responsible, in respect of the misap- 
plication by the executor's agents, not being privy to 
any intention of such misapplication. Keane v. jKo- 
burts, id. 332. Breach of Trust; Exors. 

Bill for account will lie against agent. Mackenzie 
V. Johnston, id. 373. See S. P. id. 417. Account. 

Where agent was obli^ as such to indorse bill* 
and fact was known to indorsees ; injunction was 
granted to restrain proceedings thereon against him. 
Kidson v. Diltoorth, 5 Price, 564. Injunction; 
Bill of Exchange ; Indorsement. 

Where town i^nt of country solicitor (since a bank- 
rupt), had received papers from him belonging to his 
client, for purpose of his client's business, they have 
a lien against the client for amount of money due finm 
him to solicitor, and from solicitor to them on account 
of business done in that cause. And where client had 
after solicitor’s bankruptcy paid Uie agent his biU to 
obtain such papers, although an action had been |ire- 
viously rommenced against him by assignees ft^^ieco- 
very of it, the court granted and continued an injunc- 
tion against the action, on the ground of agent’alien. 
Brayy,Hine, 6 Price, 203. Lien; BankcVe As- 
siGNMT. ; Sol. & Client. 

Interpleader allowed by a factor against both de- 
fendants residing abroad, and one not appearing. The 
subject, a milicy on a cargo lost, for effecting which, 
the plaintiffs claimed to bo reimbursed their expences. 
Martinins v. Helmnlh, Coop. 2^5. Pl. Inter- 
plea her. 

Bill of interpleader sustained upon bills of exchange, 
received by the plaintiff, as agent to procure payment 
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for hia principal in Scotland, to whom th<^ were re- 
niittod, against an order for goods, pursued in an action 
of trover by the party, who so remitted them, and by 
attachment in Gotland by a creditor of that party. 
Stevenson v. Anderson, 2 V. & Bt- 407. Sec Fare- 
brother v. Prattent, 5 Pri. 303. Bill up Exciianob ; 

iNrFRPLBADER. 

Bill of interpleader by a factor upon opposite claims, 
as principals to the l)encfit of a |)olicy of insurance 
retained by him, subject to his ex^nces. Martinius 
V. Helmuth, id. note (1.) 2nd Edit. Interpleader. 

Agent or bailiff, confounding his principal’s pro- 
perty with his own, charged with the whole, except 
what he can prove to be liis own ; and in this instance, 
the case of a breach of tlie terms, upon which tlie 
court dissolved an injunction, the inquiry was directed 
with costs. The court refused in such a case a pro- 
spective direction to admit books, not legal evidence ; 
usual in a fair case ; as, where from want of notice of 
an adverse claim a strict account cannot be given ; 
merely giving libcity to apply upon any question of 
evidence. Lupton v. While, 15 Vcs. 432. Ac- 
count; Evidence. 

Interest and costs decreed against a steward upon 
fraud, wilful concealment, &c., and in such cases 
generally there is no limitation of time. lU, Hard- 
u'ickev. Vernon, 14 Ves.504« ArcouN i , In - f-i oi ; 
Costs. 

Agent not responsible ; he nani«^s his principal as 
the person to bo responsible, Ilariop, ri Ves. 

352. 

Account against a confidential agent in possession 
of estates since 1780, without giving any account to 
his principal, residing in Ireland, and an imiuiry into 
the circumstances of a lease granted under his direc- 
tion, and in which he took an interest. Ly, Ormond 
v. Hutchinson, 13 Ves. 47. Affirmed 16 Vcs. 94. 
Account. 

A confidential agent, in that character bound to 
keep regular accounts : having neglected to do so, and 
to preserve vouchers against himself, though he had 
preserved those in his own favour, on the ground of 
gross neglect of duty, was not allowed a charge in re- 
spect of bills of costs for business done as a solicitor. 
While V. Ly. Lincoln, 8 Ves. 363. 

Injunction until answer, restraining a transfer of 
stock standing in the name of a steward, on strong 
evidence by affidavit, that it was the produce of his 
master’s property, rents, &c. received for many years 
without account ; refused, as to money at his bankers 
in his name. lid. Chedworth v. EdwartU, 8 Vcs. 46. 
Pr. Injunction to restrain Transfer. 

The character of the defendant as agent, accompa- 
nying him in his situation as tenant, deprives him of the 
benefit of an objection, that might be competent to ano- 
ther person ; as the neglect of the plaintiif in not bring- 
ing forward the demand at an earlier period. Beau- 
mont V. BouUbee, 5 Ves. 485. 7 Ves. 599. Land- 
lord & ’Tenant ; Laches. 

On suspicious circumstances in the answer, a gene- 
ral a^unt was decreed against a steward, notwith- 
standing U receipt in full, which was allowed only as 
proof thepaiticulai payment, not of a general reletise 
or discharge U|N)q an account stated ; though under 
circumstances- it might have that effect, as upon proof 
that the priticipal never would give any voueners, and 
an account kept Vy the steward. Middleditch v. Shar- 
land, 5 Ves. 87. Fraud ; Account settled. 

An agent, charged with personal fraud, cannot by 
disclaiming interest, avoid answering fully. Bullce- 
ley V. Dunbar, 1 Anst. 37. Fraud ; Disclaimer ; 
Answer. 

Servant taking by collusion more than belongs to 
his office, must account : so must a stranger upon a 
bargain with a Servant, which is a fraud on the master. 
£• i. Comp, V. Uenskam, 1 Vcs. J. 289. Account. 


A usually employed B as his mnt, to buy hops of 
the several planters in and about Canterbury, but hav- 
ing in a particular season omitted to give him any 
orders at the usual time, B eiiters into lipartnership 
with three others, for purchasing hops of that year for 
their mutual benefit. The hops are accordingly pur- 
chased, but A having intelligence of this transaction 
before they were delivered, prevails upon B to declare 
to the planters, that ho bought them as A's agent, and 
by that means A got the hops delivered to him. Held 
that this was a fraud upon the partners of B, and that 
A should account for the value of the hops, according ^ 
to the highest price for which ho sold them. Hunter / 
v. Shippurd, 4 Bro. P. C. 210. Fraud ; Partners j 
Account. 

Scrivener, &c. receiving money, and giving a note 
to place it out at interest, is bound to do so, and is 
not discharged from paying interest for it, unless his 
employer accepts the security and interest. Balance 
of an account, stated by such scrivener, Ac., will 
carry interest. Harwell v. Parker, 2 Ves. 364. In- 
terest, WHEN PAYADLE. 

Factor or correspondent pretending to insure as jffi- 
reeled, chargq^ as if he had insured. But such oqimy 
docs ifht extend to an agent employed by him (igno- 
rant ol such deception.) Tickel v. Short, 2 Vcs. 
239. 

Plaintiff, a factor abroad, having exceeded tho price 
limited for the purchase of hemp, the defendant, who 
objected to the contract, but afterwanls reshipped and 
disposc'd of some of it on a risk, was ordered to ac- 
count for the cost price. Cornwall v. Wilson, 1 Ves. 
509. Acquiksc:ence ; Account, when directed. 

Factor exceeds orders on one part, saves on another, 
the principal to take the whole. Id. ib. 

Broker or factor not naming principal, may be exa- 
mined oil action in name of princii>al ; but simply for 
benefit of trade : if principal is declared, action must 
be against him. Dixon v. Parker, 2 Ves. 221 . Wit- 
Niiss, Competency of. 

But such broker or factor must act for another at 
the very time ; no subsequent consent or agreement 
will do. Id, ib. 

Attorney as agent, on sale of an estate, not disclos- 
ing to tho buyer an incumbrance, and leading him to 
suppose the title would be a good one. held liable to 
make satisfaction in default of the vendor. Arnot v. 
Biscoe, 1 Vcs. 95. Vendor A Puhch. : Fraudu- 
lent Concealment. 

J, of K, caused a sum in S. S. stock, belongin|f to 
anotlicr person of tho same name to be tranferred into 
his own name, and then into the name of a broker, 
for sale, and who accordingly sold it for him. In a 
bill against tho represenfiiltive of J, of K, and tho S. 

S. Comp, for satisfaction, the broker is not a necessary 
party. Harrison v. Pryse, Barn. 324. Pl. Party. . 

An attorney on behalf of his client, the defendant, 
promises to pay 500/. to plaintiff ; this bein^ done by ^ 
the authority of the client, attorney not liable, 
only client ; otherwise, if the attorney had ho autho- 
rity from client to make the engagement. Johnson v. 
Ogilby, 3 P. W. 277. Sol. A Client. 

Brokers and factors who act or agree fortheir princi- 
pals, not liable in their own capacities. S.C. Id* 
p. 279. 

Where one recovered in trover against a servant of 
the African Comp., cr^uity would not relieve, because 
plaintiff in equity might at law have defended himsdf, 
but decreed that the company should indemnify the 
servant, and that the plaintiff at law (one of the de- 
fendants in equity), might prosecute the decree in the 
servant’s name. Langdan v. Afiiean Comp, Prec* 
Chan. 221. 

Infant cannot be made to account as factor. SmaUy 
V. Smally, 1 Eq. Ab. 6. Account ; Infant. 

Scrivener or attorhey puts out his client’s money on 
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A security, which he might on the least inquiry have 
found to be defective, or even where he had notice of 
ejectment delivered on a prior mortgage, yet could not 
be charged in equity to answer the money. Luke v. 
Britiges, J*rcc. Chan. 14(i. Investment. 

A articles on behalf of H to purchase some houses, 
and covenants to pay 800/. fur the same, and the 
houses aie afterwards destioyed by an eartliquake. 
'J’iiougli A had no clTects of I »’s in his hands, yet the 
court decreed him to pay the 800/. Cass v. Rudellt 
2 Vern. 280. 

A trustee empowered S to manage a trust estate ; 
. S accounted to him. The trustee died, yet S was de- 
creed to account again to cestui ifiie trust. Pollard v. 
Downes, 2 Ch. Ca. 121. Account. 


III. Agent’s Powexis, and Inca vac in ks. 

Assignment of a (rolicy by a master to a confiden- 
tial clerk, as to two thiids of the preiniuni of which 
tllQ master had paid, the clerk paying the residue ; I 
under circumstances as well as the lir ling of a jury 
upon an issue, licing satisfied that it was e^Tccutcd 
under undue influence, dcclareil the assignment us to 
such two thirds of the amount of the policy fraudulent 
and void. Collins v. Hare, 1 Dow, N.S. 139. S.C. 

2 Bli. N, S. 100. Fraud ; Undue Influence. 

Service of subpoena on persons who in one instance 
had acted as agents of the defendant who resided in 
Ireland, onlered. English Hendrick, 0 INlad. 205. 
Pr.SeUVICK of SuniHKNA SUBSTITUTED. 

Consent of counsel is to lie given ujMin their own 
conception of the authenticity of their instructions, 
and if given, is binding on the client. Mole v. Smith, 

1 J. A W. 673. (’ouNSF.T. ; C’onsf.nt. 

The agent of trustee fur sale of estate, employed 
therein, cannot purchase the same. Wliilaomb v. 
Minchin, 5 iNJud. 91, Tuus-iek; Fraud, Fid. Sit, 

An agent employed to sidl an estate, secretly buys 
it himself in the name of a trustee, whom he re- 
presents to his employer to be the real purcliascr ; he 
cannot call for an execution of the trust until the 
transaction is confirmed by the vendor. Woodham v. 
Mei'edilh, 1 Jac. Cic W. 204. Vend. & Purch. ; 
Fraud, Fid. Sit. 

Demurrer to bill by annuitant against an incc'^po- 
rated company and tlieir clerk, for a discovery of funds 
not appropriated, ovei ruled, on account of clerk join- 
ing in demurrer. (Jihbons v. Comp,, 4'c. of Waterloo 
Bridge, 5 Price, 491. Pl. Party. 

It IS doubted whether crpiity ought to allow a deal- 
ing between an agent and his principal, under any 
circumstances, there being such a conflict between in- 
terest and duty. Dunbar v. Tredennick, 2 Ball & B. 
319. Fraud, Fxd. Sit. 

Agents permitted under circumstances to sign jieti- 
tion, principals being in the country, in mre, JioL 
dmv, 1 Kose, 231. Bankcy. Petition, biUNATURL 

OF. 

Reversionary leases at under value obtained by 
agent from pnncipal, the relation of creditor and 
debtor also subsisting after an acquiescence of twenty- 
seven years, not set aside; the fiduciary character 
having, during tliat period, ceased to exist, and the 
transactions being recognized on oath by the principal 
as fair. Meddlieatt v. O’Donel, 1 Ball Sc B. 156. 
Fraud ; Fiduciary Situations. 

Bill to set aside leases obtained by an agent and 
^tomey from his principal, dismissed as to voluntary 
leases; Uing pure gSR, and no fraud, misrepresen- 
tation, etc. with costs as to some, intended as a 
provision upon, and inducement to the mamage of Uie 
defendant: without costs as to others, the relation of | 


the parties and the circnmstances upon general prin- 
ciples of public policy and utility justifying inquiry. 
Another lease decreed to bo delivered ‘ up, iTic verdict 
in an issue establishing that a full consideration was 
not paid. Harris WPremenheers, 15 Ves. 34. Fraud 
Fill. 8 it. 

Demurrer by a married woman to a bill, praying 
discovery only against her, and relief against her hus- 
band as to contracts, Ac. by her as agent for her hus- 
band ; alleging the vouchers, /Nc. to be in her jiosscs- 
sioii ; allowed upon the objection, first, to making a 
mere agent a tv.iity :* secondly, to admitting the testi- 
mony of n wife in her husband’s iitimc. Xis Texier v. 
Marg, Anspach, 15 Ves. 159. Husband 6c Wife ; 
Dihcovkuy ; Pl. PAinv. 

'J'lie only case, in which a person, against whom no 
relief is prayed, is allowed to be made a party, is that 
of the agent of a corixiration. Where an agent is so 
involved in a fraud, that the court will charge him 
with costs, though relief cannot bo prayed against him, 
yet if costs are not prayed against him, a dcmuirei' 
lies. Id, 164. Pl. Party. 

Jurisdiction by bill in equity for the ddlvciy of a 
specitlc chattel, a valuable ]>icturc deposited by an 
executor with a dealer in pictures, und claimed to bo 
retained by him as purciiasetl at a very low price ; 
issue diiected to ascertain whether there wiLS a sale) 
who therefore could not purchase without full com- 
munication. An objection that the transaction not 
being in the usual courses of administering assets, 
could not protect a jmrehaser from the executor, was 
therefore not determined. Lonlher v. Lowlher, 
13 Ves. 95. (biATi'KL specific ; Jurisdiction. 

Valuable leases and agreements for leases, obtained 
by an agent from his principal, the piincipal reposing 
coiifuleiice in the agent, and the agent availing him- 
self of the incxjicricncc, negligence and-extravagauce, 
of the principal, set aside ; or held securities only for 
money advanced. IFn// v. Grove, 2 8ch. A L. 492. 
Fraud. Fid. Fit. 

Purchase of a share in a colliery, in trust for the 
agent and manager, confirmed under particular cir- 
cumstances, but with reluctance. Wren v. Kir ton, 
8 Ves. 502. Id, 

The indemnity of the trustees under a deed of trust, 
does not give the persons employed by them a right as 
creditors against the trust fund. Worrall v. Harford, 
8 Ves. 4. Trustees. 

Under a general power to sell, assign, and transfer, 
an agent cannot pledge for his own debt. De Bouch- 
out V. Goldsmid, 5 Ves. 211. 

Agent cmployeil to sell estates, took them for him- 
self under colour of a fictitious purchase, and sold part ; 
after his deatli an inquiry was directed to ascertain 
tlic re«il value according to which his estate was to be 
charged, the principal having an option to take what 
remained unsold, und the agent having fraudulently 
picvailed on his principal to execute a lease at a rent 
under the real value, the agent’s estate was chaiged 
with the loss arising from that. Ld, Hardwicke v. 
Vernon, 4 V'es. 411. Fraud Fid. Sit. 

A covenanted servant of the B. I. Comp, being a 
senior mciuhaut, and acting as agent of Che company 
(as resident or chief at one of their factories) is inca- 
pable of forming any contract whatsoever, in which 
the company is interested ; so as derive profit to 
himself or any otherwise however than for the profit 
and advantage of the company. And if any such 
contract be actually made between him as a- merchant 
dealing for himself and the company board of trade in 
India, in which contract undue advantage is taken by 
him, by means of his knowledge and influence as resi- 
dent at the fuctory, he cannot demur generally on 
ground of want of equity, to bill for discovery and re- 
lief by compg^ny. Henchman v. E, 1, Company, 
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8 13ro. P. C. 85. Pii« DEMirniiKR ; Pl. Discovery 

TENDING TO CRIMINATE. 

^ An agent who was to have no emolument beyond 
his salaiy, decreed to account for profit made by a 
clandestine sale to his principal 6h his own account. 
I'imbcr purchased for a colliery : before it was applied 
to the use of the colliery, some of the owncis retired, 
and it was paid for by those only who remained ; the 
former owners arc not necessary pailics to a suit by 
those who remained, against the vendor on account of 
sale. Musseif v. JJavies, 2 Ves. J. 317. Account ; 
Pl. Parties. 

Among the various acts which in a court of equity 
constitute fraud, the abuse of confidence is one. A, 
reposing an unlimited confidence in J3, makes him a 
trustee of his estates, for the purpose of paying Ids 
debts ; D at the same time negotiates witli A, for the 
absolute sale of tliosc estates to himself, and obtains a 
conveyance at an under value ; 13 afterwards sells the 
estates at a very advanced price ; this conduct of 13 
was held to be fraudulent, and he was decreed to ac- 
count to A fur the advanced price, with interest and 
(‘osts ; although it appeared, that tlie purchaser at the 
advanced price was a considerable loser by his bar- 
gain. Muckreth v. Fox, 4 liro. P. C. 25M. S. C. 
2 ]3ro. C. C. 400. 2 Cox, 320. Fua’ o I' n, Srr. 

An agent employed by a you^'^ mau to .ell a ic- 
versionary legacy, shall not be permitted to lie nur- 
ciiaser thereof himself at an under value, and nothing 
sliall amount to a confirmation of such a transaction, 
until tlm vendor be fully appiized that he might he 
relieved against the original transaction, if he chose 
to impeach it. Coice v. liaUard, 2 (hix, 253. S. C. 
I Ves. J. 215. 3 13ro. C. C. 117. Fraud Fid. 
Sit. i CoNFiuMA'iioN. 

At apul|Iic auction, the vendor’s known agent bade 
for the pluintilT the vendee, and under the circum- 
stances the sale was dumped thereby, a specific fier- 
formance refused on that account. Ttvinhie v, Mor- 
rice, 2 Bro. (« C. 326. Sales ijy Auction ; 
Fraud. 

Agents must sue in name of principal. Leigh v. 
Thonuu, 2 Ves. 313. 

Voluntary conveyance by one lately come of age, 
to an agent of a reversiijn of no great value, for a no- 
minal consideration of 180/. and containing cove- 
nants, as in the case of a purchase, not absolutely 
rescinded, as not being a case of fraud, but the traus- 
action modified by decree that the agen^ should release 
the covenants at his own expence, and the im- 
propriety of them as referable to a gilt. Gratf v. 
Mansfield, 1 Ves. 379. Fraud Fid. Sit. 

Service on agent of principal in Jamaica, good. 
Hyde v. Foster, Dick. 102. 

A faictor who sells goods for a principal may bring 
an action in the name of the principal against the 
vendeei and make himself a witness ; or a vendor of 
goods to a factor for the use of his principal, may 
maintain an action against the principal, and tlic 
factor may be a witness for the vendor. Snee v. Fres- 
cot, 1 Aw. 248. 

A being standing counsel and manager for B, ob- 
tained lea^ for long terms of different parts of his 
cstatef and aj^elcase of the equity of reuemptiou of 
other part ; onFa bill brought to set aside these trans- 
actions fdr fraud, it was proved that A had as great a 
power over B as a parent has over a child, and could 
pereuade him to do whatever he pleased ; but it being 
proved on the other side, that the purchase money was 
nearly equal to the value of the land, and that A had 
in many results been exceedingly serviceable to B, 
the bill was dismissed. Decree of the court of chan- 
cery in Ireland, affirmed, hd. Kingslattd v. Brims- 
vfttll, 4 Bro. P.C. 154. Fraud Pid. Sit. 


IV. Aooovvn BETWEEN ; AND HEREIN, OV ALLOW- 
ANCES TO Aobnt. 

An executor in India is entitled to a commission of 
5/. per cent, on all assets of a testator collected hy 
him tlicrc, including the assets which he retains in le- 
spect of a legacy to himself, not given to him in the ' 
character of executor, and including monies belonging 
to the testator, which were in the hands of a commer- 
cial house in which the executor was, and the testator 
had been a partner. Cockerell v. BMer, 2 Russ. 
585. Kxoit., WHEN ENTITLED TO COMMISSION. 

In an action by the assignees of a bankrupt under- 
writer against a broker, for premiums due to the bank- 
rupt ; semblc, that the broker cannot set off* a loss on 
a policy, effected by him as agent, without a commis- 
Mon del ci'pdere, where there has been no adjustment, 
though the loss took place before the bankruptcy. 
Balner v. Langhani, 2 Marsh. 215. Bankcy. set 

OFF. 

Reasonable commission, 2s, Gd. per cent, allowed 
to a country agent on discounts, though for a person re- 
sident in Loudon, and paid througli a banker tlicre, 
if net coloq^ablc. Fxp, Jones, 17 Ves. 332. S. C. 

1 29. Banker’s Commission. 

A leasonable commission beyond legal interest, 
for extra incidental cliargcs, as upon agency in the 
remittance of bills, nut usurious. Buynes v. Fry^ 

15 Ves. 120. UsuuY ; Commission, Charge of* 

Claims by the agent for cxpences on account of the 
principal, which from the conduct of the agent under- 
taking tlie business without authority or agreement, 
could not be ascertained, disallowed. Beaumont v. 
Boulthee, 11 Ves. 358. Account. 

Agent, by the desire of his principal, keeping largo 
sums in his hands, for which he was to be responsible 
from time to time and duly accounting, not liable in 
interest, even supposing ho employed it. Idl, Ched- 
worth V. Eduards, 8 Ves. 48. Interest. 

Account opened, and general account decreed 
against an agent who was also tenant, to his principal 
in respect of fraud ; and laches in landlord, under cir- 
cumstonccs not an objection. Beaumont v. Boullbee, 

7 Ves. 599. 5 Ves. 485. Account settled. 

Agents, being also appointed executors of the prin- 
cipal, are not entitled to commission uiion remittances 
from Indix by tlie testator, not received till after his 
death. Jloveyv. BLakeman, 4 Ves. 596. Bxecutor; 
C^uMMissioN ; Foreign Laws. 

Account between principal and agent settled from 
loose papers, the agent having kept no regular books 
after his death, liberty was given to surcharge and t 
falsify upon allegation of errors since discovered. Ld. 
Hardwickew , Vernon , 4 k Ves . 411 , Account. 

A, by will, devises all his estates to his eldest son in 
tail male, with remainders over ; part of the properly 
consisted of an estate in Jamaica, and therefore the , 
testator added the following clause: and I recom- 
mend to my executors, that all sugars, rum, and odiier 
plantation produce that is sent to the port ‘of London,' 
be consigned to the house of C. F. fie Co. until such 
time as any of my sons sliall set up in the business of 
a sugar factor ; then mv desire is, that the consign- 
ments may pass through his or their hands.” C, a 
natural son of tlie testator’s set up in the business of 
a sugar factor during ijie minority of tbfi devisee, and 
accordingly got the consignments ; upon the devisee’s 
coming of a^c C accounted with him, but insisted 
on being entitled to his commisuon, not only upon 
the produce which be had actually soldi but also upon 
the produce which had hem consigned to him, but 
was not then arrived in the port of London. Held, 
that the words of the aboHe clause were not impera- 
tive, or amounted to words of bequest in favour of C, 
but were recomi^ndatory OQly. Held also, that C 
was entitled to a commission only upon what he had 
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actually sold, and not upon what was only coa- 
signed, but not delivered to him ; decretal order 
affirmed, JBeckford v. Beckford, 4 Bro. P* C« 38> 
Will, Constkvction of ; Account. 


V. Effect op Bankruptcy on Insolvency of 

PiijNC'ii’AL on Agent on FAcrron, and their 

HESPECTivE Lien on Consignments. 

Factor's lien both for his expenditure on the goods in 
his possession, and his general balance, lost by a 
special contract for a particular mode of payment. So 
in various trades. Cowell v. Simpson, 16 Vcs. 280. 
Lien. 

A agreed to sell goods to B to lie accounted for in 
part of a debt to B ; C with notice, agreeing to sell the 
goods as factor, not allowed to retain for a debt to 
him from A. J^ej/mouth^v. Boyer, 1 Vcs. J. 416. 
Notice. 

Bill sent by a correspondent to a merchant to be 
.applied to a particular use ; if the merchant becomes 
bankrupt before the money is received, the conespon- 
dent has a special lien and shall be prererred tb the 
general cicditom, aliter where bills arc sent on a 
general account. Exp, Oursell, Ainbl. 297. Lien. 

Where goods consigned to a factor continue iu 
specie, and arc found in his hands at the time of the 
bankruptcy, the principal is entitled to them and not 
the creditors at large. Exp, Dumas, 1 Atk. 234. 
Godfrey v. Furzo, 3 P. W. 186. Mase v. Cadell, 
Cowp. 233. Also, if notes and not money be taken 
for tlie goods, they shall belong to the principal. 
Ibid, Bankcy. reputed Ownership. 

Factor gains a lien on goods consigned to him from 
his correspondent for the balance of liis account, as 
well as for the duties, &c. and may retain for such 
balance ; but if he parts with the possession of the 
goods to the owner, he loses the lien for the balance of 
accounts. Kmser v. Wilcox, Ambl. 262. S. C. 

1 Dick. 269. Consi(;\ment ; I.ien. 

Where agents abroad are in disburse for their prin- 
cipal, and upon lieing doubtful of his circumstances, 
make bills of lading to their own order indorsed in 
blank ; notwithstanding these bills of lading come to 
the principars hands} yet if the agent's partner in 
liondon writes them word that their principal is be- 
come bankrupt and. desires them to send the bills^of 
lading, and an order to the captain to deliver the 
goods Co him, he may retain them for himself and 
company against the assignees under the commission 
till ^id and reimbursed so much as the partnership 
is in advance. Snee v. Prescot, 1 Atk. 245. | 

A factor makes an agreement with the master for I 
the hire of a ship on ms own account, for 481. per | 
month, and not on the part of the merchants his prin- I 
cipals ; they are not liable, nor are their goods put on 
board to satisfy the master’s demand, but they are 
liable to pay the factor the freight for their cargo, and 
as he was bound by the charter-party, which gave tlie 
master a specific lien on the goods, the master has a 
right to be paid in the first place, before the assignees 
of a factor under a commission of bankrupt, for the 
assignees only stand in the bankrupt’s place. So, if a 
factor becomes bankrupt, an^ the merchant’s goods 
are not mixed with his, the assignees shall not have 
them. Whoever lets a ship to hire, must take care that 
the hirer is substantial, for if he be not competent, the 
master must pay for his neglect ; yet a factor may re- 
tein goods to pay custom for salvage. Paul v. Btreh, 

2 Atk. 621. 

Merchant’s goods in hibd of factor are not liable 
to debts of a superior nature : otherwise of money. 
IVhiteeomb v. Jacob, I Salk. 1 60. 

ad his faeVw lo' scB cloth, B sells 


cloth on credit, and before the Wney is paid, dies, in^ 
debted by specialty more tlian his assets will pay ; 
this money raall be paid to A, and not to the adminis- 
trator of B, as part of his assets, but thereout must be 
deducted what was due to B for commission : a factor 
is in nature of a trustee only, for his principal. Bur- 
deit v. Willett, 2 Vern. 638. Debtor & Creditor ; 
Admon. or Assets } Lien. 

Administrator of a clothier brings an action against 
the Aictor for cloths sent by the clothier fo the factor ; 
the factor cannot in equity deduct out bf the value of 
the cloth, the money owing to him from clothier. 
Chapman w. Derby, 2 Vern, 117. Set o/T. 

A surviving factor must account both for himself 
and his co-factor, thougli admitted that the executrix 
of the deceased factor was compellable, and that among 
merchants, the jus accrescendi has no place. Jlolts^ 
comb V. Hirers, 1 Cli. Ca. 127. Account. 

If a factor evades the customs of goods due to a 
foreign prince, and thereby incurs the punishment of a 
felon, and the forfeiture of the whole freight : he shall 
have the liencfit, for he ran tlic risk. Smith v. 0,ren» 
den, 1 Cli. Ca. 25. Knijw v. Jesson, 1 Ch. Ca. 76. 
S. 1*. Sccus, if the factor evades the customs due to 
the king of England, for that is a fraud. Por v. Vaji- 
dual, or Boore v. Vande, 1 Ch. Ca. 30. Nels. Ch. 
Rep. 87. 


VI. Notice to Agent, its Effect on Principal. 

Whether notice to an attorney in one transaction, 
shall lie notice to him in another transaction, must in 
all cases dci>cnd upon the circumstances.'^ Mountford 
V. Scott, I Turn. & R. 280. Sol. & Client. 

Notice to an agent, iu order to fix principal, must 
be given in Uic same transaction by wliicli they arc so 
related, even in the case of attorney for vendor and 
vendee. Mountford v. Scott, 3 Mad. 34. 

Whether publication of decree of court in the provin- 
cial newspaper, is a sufficient notice to agent in that 
neighbourhood of its contents, so as to commit him 
for breach of injunction 7 I,ewes v. Morgan, 5 Price, 
518. I'r. Injunc., Breacii of. 

Purcliiiscr having employed the vendor’s agent, who 
had notice of an incumbrance, charged with notice, 
notwithstanding the purchase was made under tlie 
sanction of the court, and an infant was interested in 
it. Tonimin r,Steere, 3 Mcr. 210. Vend. & Puucir. } 
Pr. Salk Judicial. 

An agent receiving notes from an executor, payable 
to him as executor, as a security for advances by tlic 
principal to the executor on his private account, and 
not as executor, afiects his principal, with notice that 
it is a dealing with an excc:utor for the assets for a 
purpose foreign to the trusts he was to discham the 
principal is thereby a party to the devastavit and liable 
to the consefjuences ot it ; and cannot therefore retain 
the notes against those claiming under the. will. 
Downes v. Power, 2 Ball & B. 491. £xor« ; De- 
vastavit. 

Notice actual or constructive, as to an a^nt, which 
must be while concerned for the principafabd in the 
course of the transaction which is the sul^ect. of the 
suit. y/CTrnv. Mil/, 13 Ves.m. . 

An agent must be confidentially employ^ by his 
principal, in order to affect the latter with coostrubtive 
notice. Chandos v. Brownlow, 2 Bidgw. P. C« 394. 

Notice to agent, held to affect principals, and no 
difference in this case by his being owner of the estate. 
Sheldon v. Cox, 2 Eden, 224. 

Notice to agent placing out money on mortgage, of a 
prior judgment, snail affect the employer. Ashley v. 
BttilUe, 2 Vcs. 370. 

No consCritctivjB notice iron title deeds, &c. Ifiid 
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before oouniiel or attopey, or anyth|ttg that could not 
be supposed to make an impression on the memoiy. 
Id. ih, ^ 

Where by a transaction foreign to the business in' 
hand, a counsel or attorney employed fb look over a 
title has notice, that shall not affect the purchaser. 
Lowther v. Carlton, 2 Atk. 242. S. C. Ca. Temp. 
Talb, 186. Vend. ficPuRcii. 

To afiect purchaser by notice to his counsel, it 
should be In the same transaction, Fitzgerald v. Fau- 
amberge, Fitsgib. 207. Id. 

^ A agrees to take a lease of certain lands, but pre- 
vious to signing articles he has notice that has a 
previous agreement for lease* B disregards notice and 
obtains lease in his son’s name. Held, that notice to 
father ail^ted son. Coote v. Mammon, 5 Bra. P. C. 
365. 

A, having notice of an incumbrance, purchases in 
the name of B, and then ^rees that B shall be the 
purchaser, and he accordingly pays the purchase- 
money without notice of tlic incumbrance. Though 
B did not employ A, nor knew anything of the pur- 
chsise till after it was made, yet B approving of it 
afterwards, made A his agent ab initio, and therefore 
sliall be affected with the notice to A. Jennings \. 
Mtuire, 2 Vem. 609. lilankame v. Jennen, 2 Bro. 
P. C* 278. Vend. & Puucii. 

A makes three several mortgages to B, C . .ind D, 
and in the last mortgage B is a party, and agrees 
that after he is paid, that he will stand a trustee for 
1). Decreed, that C shall be paid before D ; for ail 
the security being transacted by the same scrivener, it 
was notice to 1). Brothei'ton v. Ifatt, 2 Vern. 574. 
Mortoack, PiiioniTY OF Security. 

Where notice to the paiiy’s counsel, is notice to the 
party. Preston v. Tuhhin, 1 Vern. 287. 


PRINCIPAL AND SURETY. 

See also Bankcy. XIll. 5. 

T. GeNERALr.Y, AMI OF CONTHIRUTION RETWEEN 

Co-Sureties. 

It. Surety’s Liauilities. 

III. Surety’s Kiohts in Bankruptcy, and Gene- 

rally AOAiNST Principal and his Estaik. 

IV. Surety,, HOW discuargeo. 

Z* Generally, and of Contribution between 
Co-Sureties. 

Where creditor who has proved is fully paid by 
surety, he cannot sign certificate. liatcliJI'e v. Gun- 
son, 6 Mad. 193. Bankcy. Certificate. 

Right ^f contribution between co-sureties, whether 
by separate fhstiumont, or by the same instrument. 
V. Crickett, 2 Swan. 185. Contribution. 

^ In the case of an ordinary money bond, there is no 
distittbtion upon the face of it between principal and 
surety. 'Secus, in the case of an indemnity bond, 
where tbe.ciurety expressly stipulates for the act of his 
prineij^' . Antrobus v. Davidson, 3 Mer. 578. 

A si]^ty may in equity compel his principal to re- 
lieve him of his Ihibility by payment of the debt. 
Id. lb. ^ 

All obligors in joint and several bond, principals 
and sur^ffes, mu^t be parties generally. Exception, 
where' the surety' is insolvent or has paid nothing. 
Cockhum v. Thompson, 16 Ves. 326* Pl. Parhes. 

No contribution in favour of one surety against ano- 
ther : his , engagement, according to the bond, and 
parol evidence, which was held admissible, bmngl' not 
as co-surety, but' without the privi|^ of the other '; as . 
a distinct collateral security, limits to the default 


jmymcnt by the principal and the other surety. Cray- 
ihorne v. Swinburne, 14 Ves. 160. Contribution. 

. Right to cootributioR as between co-sureties ; whe- 
ther by the same or several instruments, yrhether prior 
or not, and whatever tlieir number, depending ra- 
ther upon a principle of equity than contract, ex- 
rcpnis upon the implied knowlrage of that principle. 

Right of contribution among co-sureties, limited 
by the extent of their respective contracts ; as, where 
they are for different sums. Id. 165* ^ 

This doctrine of Qpntribution amongst raie^OS is not 
founded in contract, but is the result of gene^ 
on the ground of equality of burthen and bi^iefit. 
Dering v. El. Winchelsea, I Cbx, 318. CuNTaiBU- 

llON. 

On a bill filed by a surety against his co-surety and 
the principal, for a contribution from the co-surety, 
in respect of money actually paid by the plaintiff for 
the principal, it is not necessaiy to prove the inwl- 
vency of tlic principal ; otherwise, where the princiml 
is not a party to tlie suit. I^wson v. Wright, id. 275* 
Pl* Party ; Pji. Kvihknce ; Contriruiion* 

A bill by^thc surety of an olKcer of commissioners of 
excise, after lieing sued upon his bond for an account, 
alleging the officer had over-paid, the commissioners 
must be parties* Makepeace v. Needier, Bun* 291* 
Pl. Party. " 

A is bound for B, and has a counter bond* 
E<}uity will compel B to pay the defendant, though 
A is not sued. Uanelaugh v. Hayes, I Vern* 190. 
Pk. Bill quia timet* 

Suit by one surety against another for contribution ; 
the representatives of another surety, who died insol- 
vent, ought to be parties. Hole v. Jlarrison, Rep* 
T* Finch, 15. Pl* Parties; Exons. 6c A umobs. ; 
Contribution* 


I 11. Surety’s Liability* 

A, on taking B as a clerk, took a Imnd from him, 
and a surety to secure his duly accounting for liis re- 
ceipts. No time was Axed for the conliiiiianecor the 
service ; that it was to be determinable at the option 
of cither party. The surety died. His executrix gave 
notice to A , that he should no longer consider himself 
liable on bond. A read the notice to B, ami rmiuired 
lum to execute a new bond witlv another surety, which 
was done. Then 15 died, and deficiencies were found 
in his accounts subsequent to the notice. ^ An injunc- 
tion obtained as of course by the executrix to restrain 
an action on the bond, was dissolved* Gordon v* 
Calierl, 2 Sim. 253. 

A receiver who had omitted to account regularly 
became bankrupt, being indebted to the trust estate in 
a large sum, and for some time no steps were taken to 
have the accounts duly passed. Held, that under the 
particular circumstances of the case, his j^uretics were 
not liable to pay interest on the balance found due' 
from him, though he himself, if solvent, wottld have 
had to pay such interest. Semble, that in general 
the sureties of a receiver arc answerable for such in- 
terest, as well as for such principal as the receiver 
himself is liable to pay. Dawson v* Haynes, 2 Russ. 
466. Pu. Receiver Sureties op, LiXb. of. 

Proof allowed against cacn person liable upon bill 
or bond, if nothing is received before bankruptcy, un- 
til 20«. in the pound is received, without distinction 
whether principals or sureties. Exp. Rushforth, 18 
Ves. 416. Bankcy., Puooe^j^n. 

Relief upon a lost bond againn sureties, the prin- 
cipal being outof the jtirismction, upon giving an in- 
demnify against the demand of the plaintiffo, or per- 
sons cluming uuMr them by virtue of the bond, and 
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%Mch costs, damages, and expcnces, as defendanta 
may. Jie put to by loss of the bond. U. f. Orwiip. v. 
Biddain, 9 V«b. 462. Bond, lost. 

A writ of na esieat r^vo -was granted in rcspcctof a 
ddi)t for which the plaintiff had made himself liable 
on ^ defendant’s account, but which he had not yet 
mid. Sealy v. I^ird, 3 Swan. 368. Ne exeat 
Reono. 

Second tenant in tail, joins in a mortgage and bond 
with the first, who receives the money lent. Held to 
be only' a surety, and the real estate nut liable in aid 
of the personal estate of the firstt although he had 
joinedin hopes to prevent a recovery. Rohimon v. 
Gee, 1 Ves. 251.* Tenant in tai».; Chauge on 
REAL Estatb ; Admon. of Assets. 

A is principal in a recognizance of 5000/., and B 
and C sureties. A, afterwards jointures his wife, be- 
fore inarriage in soim lands, without notice either to 
the wife or her fricnos of this recognizance, and de- 
vises his real and ^lersonaU^state to H, one of his 
sureties, and dies. First, the personal estate of A, 
the principal, shall be applied towards the recognizance ; 
then his lands devist^d, the devisee being a volunteer ; 
next the paraphernalia of the wife of A, the principal ; 
and lastly, the two suicties shall contribute to make 
up the deficiency. Tynt v. Tynt, 2 1'. W. 542. Mos. 
192. IIkcogmzance ; Ad.uon. of Assets. 

^ If bond is lost, e((uily will set it up against surety, 
.is well as principal debtor. Sheffield v. f.d. Crut/e- 
lon, I Fa|. Ab. 93. Lost .Ueeds, &c. 

A surety nut chargeable in ctpiity, further than he 
can be by law. RaicLijf 'e v. Graves, I Vern. 196. 

Sureties relieved froin the penalties of the bond in 
chancciy. Caiy, 12. 


III. SUHErv’s lllGIITS IN BANKUUl'TrV, AND GE- 
NERALLY against Principal and iiis Kstatk. 

The liability of sureties in a rc-^devin bond is limited 
to the amount of the rciil in arrear at tlie liino of the 
distress and costs, and they are not liable for subse- 
quent rent ; and therefore, where on the trial of .in 
action of replevin, a verdict was taken by agreement 
between the plainlitf in tlic action, and the .ivo want 
for the penalty of the Ipind subject to reference, not 
only as to the amount of tlie rent due at the time of 
tlic distress, but of the ic-iii then due, and also of cer>i 
tain penal rents, the sureties being no parlies to such 
agreement, and the arliilrator awarded damagt.'sto the 
full amount of the penalty of tlic bond : the court 
held, that tlie sureties woic entitled to be relieved 
from the bond, it appealing tint the rent originally 
distrained for had lieen fully paid before the trial <if 
replevin. Want v, Hetily,. 1 V. J. 285*. 

A surety for part of a debt is not entitled to the 
1)encfit of a security given by the debtor to the cre- 
ditor, at a dilferent time, for another part of tlie debt. 
WnJe V. Conpe, 2 Sim. 155. Dlutou & Cued. 

A surety paying after the bankruptcy to a creditor 
who has pnived, can only stand in liis place u|K)ii 
the haiikiupt’s estate, ami in case of a surplus, can 
(daim no interest which the creditor could not have 
claimed. JLVij. HousUm, 2 G. & J. 36- Bankcy. 
PnooF. 

Where two persons ^ecutc a bond, the one as 
principal, the other as surety, and no other assurance 
IS executed at the time, the surety paying the bond 
debt, is a simple contract creditor only of tlie prin- 
cipal. Capis V, Middleton, 1 Turn. & B. 224. Sim- 
ple CONTRAftT CutfbITbR ; BoN'D. 

^ It is a general rule, that in equity a surety is en- 
titled to the benefit of all the securities which the 
creditor has against the principal ; the rule, however, 
considering it to apply to such 


securities as cod&c to exist, Sid do not ^ back 
U^n^yment to tlie person of the principal debtor. 

Where a bond is given by principal and surety, and 
at (he same time a mortgage is made for securing tlie 
debt, the surety, if he pays tbc bond, has a right to 
stand in place of the mortgagee. Jd, 231. Admon. 
or Assets. 

Surety paying the debt after proof by the creditor 
under the commission, is entitled to stand in the 
place of the creditor for tlie debt paid, not only in 
rcs|)cct of dividends, but of the ceitificatc. .Bxp* Gee, 
IG.^J.3.30. Bankcy. Proof. 

Surety in a boml for the bankrupts, after the bank- 
rupts obtain their certificate, joins with them in a new 
bond to the representatives of the creditor, and the 
old homl is delivered up to tlie surety ; held, that this 
was not c(|ui valent to payment by. the surety so as to 
enable him to prove under the comiuission. Erp, 
Sersfeaui, 1 G. & J. 183. Affid. 2 G. & J. 23. Id, 

Surety under an annuity deed, redeeming the an- 
nuity subseciuent to the bankruptcy of tho grantor of 
tlie annuity, is entitled to the benefit of the grantee’s 
proof under the giantor’s commission, and to proceed 
by action against tho grantor, having obtained his 
certificate, for the arrears of the annuity subsequent to 
the commission. Watkins v. Flanagan, IG. A J. 
199. S.C. 6Mad. 280. Ih, 

Sureties are entitled to the benefit of every security 
which the creditor has against the principal. Mayhew 
v. Crickelt, 2 Swan. 191 . Dkiit. & Cred. 

If a surety become bankrupt, the creditor cannot, 
under the 49 G. 3. c. 121. s. 8. prove the debt if it 
become due after the bankruptcy. Exp, McMillan, 
Buck, 287. Bankcy. Proof in. 

Settlement by a husband, of money, in trust to pay 
the interest to the wife during her life, with a proviso 
against anticipation. 'I'hc husband joins with a 
surety in a covenant to pay an annuity, secured by 
an assignment by the wife, of tlic interest to become 
tlue, and of the principal sum in the event of there 
being no children of the marriage : licld, the surety 
not entitled to any remedy in cquity^under the assign- 
ment ill respect of his payment of the arrears of the 
annuity recovered against him by an action upon the 
covenant, altiiough lie had no notice of the proviso 
against anticipation in the settlement; a charge of 
fraudulent concealment not licin^ sufficiently esta- 
blished : and even if fraud had been ftilly made out 
against tho wife, it seems it w'ould not be suffident to 
support the assignment, which would be to give her 
a power of alienation against the intention of the set- 
tlor. Javksnn v. llahitouse, 2j\*ler« 483. HvSB. & 
Wife; Seiilmt. ; Fjiaijdlt. Concealmt. 

Surety entitled to dividends on the debt proved by 
tlieir satisfied principal. Exju Brook, 2 Uoso, 334. 
Bankc\. PnooK. 

Surety paying off specialty debts is to be considered 
as a specialty creditor. Robinson v. IVilson, 2 Mad. 
434. Debt; Sitciat.ty Ckeuftor. >. 

The drawer of a bill of exchan^, thjwijtl^'^not 
strictly a surety fur the acceptor wlio is gend^ly pri- 
marily liable, may be in the nature of a ; but 
the drawer, if first liable by the real najro- of the 
transaction, with reference to the distinction, whether 
the acceptor had effects or not, ift to have rdief as a. 
** pci-son liable" within the stat. 49 G.9. c. 121. s.8. 
Exp, Yonge, 3 V. & B. 40. Bill oV ExcnANcii. 

Surety for a receiver indemnifiedflut of the balance 
diie to«* him. Glossop v. Harrison, 3 V. & B. 134« 
Coop. 61. S. C. Indemnity ; Receiver. 

Surety cannot prove for interest iiuc and paid sub- 
sequint to commission under the B G. 4. c. 16. s. 52. 
Esp, WUum, \ Rose, 137. Intibxst ; Bankcy. 
Pruof. . 

The court will not, sitting in bankruptcy, on behalf 
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of the satieties of a badtrapt, direct a sale of moit-* 
gaged premises for payment of the (tcbt seemed by 
recognizance, or for pswment of any other secuiity, 
except a mortgage. Exp, Ihher, i BaU&9.197. 
Sal£; Bankcy. • 

Annuity bond forfeited v^hen the grantor was*dis- 
charged under an insolvent act, which provided that 
future estate should not be disclitarged, the penalty 
being loss than the subs^uent arrears, was allowed 
as Ae debt, and' pot only in favour of tlie purchaser 
of an annuity, biit alsa^of a co-obligor as surety hav- 
ing compounded with the purchaser, and obtained 
possession of the securities, by repaying the money 
s^vanced with the arrears then due, being at that 
time less than the penalty. Buicher^, v. Churchill, 

14 Yes. 5^. Bond Penalty. 

Surety for indemni^ to a limited amount having 

S aid to the extent of ms engagement, entitled to divi- 
ends, upon proof by the creditor under the bank- 
ruptcy of the principal debtor, subject (sec Exjk Tur~ 
ner, 3 Yes. 243.), to a deduction of the proportion of 
dividend upon the residue of the debt proved beyond 
that for which the surety was engaged, supposing 
that expunged. The surety not entitled to the bene- 
fit, of the proof against other estates, upon a distinct 
security. Paley v. Field, 12 Yes. 435. Bankcv. 
Proof in. 

Surety by bond for advances g''Tieialiy, at under 
a limited penalty, is not liable iKyund that amount. 
Therefore, paying that sum, he is entitled to a ]iro- 
])ortion of the dividends on tlie proof by creditor to a 
gieater amount under the bankruptcy of the principal 
debtor. Exp^ liushj\trlli, lOVes. 409. Ilu 

Surety in bond may compel creditor to prove under 
bankruptcy of principal, and creditor will be a trustee 
of diviaends for surety paying the whole : but party 
liable with others upon bill of exchange, cannot raise 
that eijuity by payiniint subsequent to proof of holder, 
until he has received 20s. in pound. hU 414. Deht. 
& Cued. ; Bankc’y. Proof in ; Bills of Kx- 
ctianok; Marsh a I. lino Securitiks. 

It is a rule, that surety charged for the whole debt, 
and paying only, pqyrt, has no equity to stand in the 
place of party paid. Id. 420. Hankcy. 

Surety depositing money, and indemnifying against 
c.xponce, &c. may compel creditor to go against priii- 
cipai, and even to prove under commission of bank- 
ruptcy for benefit of surcLy.^ Tl rig/it v, Simpson, 

6 Ves. 734., Dbvt. A Crkp. ; Baxkcy. Proof in. 

iluhler of bill of excliangc may be compeilctl to 
prove under bankruptcy^- of acceptor for benefit of 
drawer. Jd» ih> Bit.l of Kxciianok, LiiiwEii 
and Indorsee ; Bankcv. Proof in. 

B was a Burety for A, in a joint bond to C and J), 
for 180,000/. conditioned to pay 90,000/. with inte- 
rest, at 5 per Chiit. By a counter bond of equal date, 

• A was bound tQ B, in a like piially; with condition 
to inilemnify l>, his heirs, executors, &c. from pay- 
ment of ibo said 90,000/. and interest, and from all 
damages he might sustain on account of the non- 
payment of the said sum, and interest. After the 
deaths of A and .B, the executors of B were called 
upon, and did pay to C and D 22,000/. on account 
of the principal, and. several large sums for interest on 
A's debt. In a suit for the ^ministration of A’s 
estate, the- court allowed the executors of B to come 
in as creditors-'far the several sums so paid by them, 
and for interest oft^ the 22,000/. but not for interest on 
the several, sums e|^' money paid for interest on the, 
original d^t. Eighy v. Macnamara, 2 Cox^l5-* 
Interest ; Bond. « 

The £• I* Comp.'baving^compelled payment from 
a surety in In^ by their poyver over hin^is 9 iie^.qf 
their servants, without an account Or. 
against the principal, though solvent, and otherwise 
under harsh circumstances, he was reetond to the j 


same situation by a decree rifor ie*payment, with inte^ 
rbt at 5 per cent, upon git4ng security for rc-payment 
•j^'case ill a future suit by the company, .hejSnould be 
held liable ; the court would noti-upoA^ie circum- 
sUinccs, givu Indian interest. v.- a. J. Comp. . 

4 Yes. 825. E.I. Comi*. ; Interest. 

Bond of indemnity to a surety for payment of in- 
stalments, the first of which wafl not 'idue till after the 
bankruptcy of the principal, cannot be proved, though' 
payable licfore the bankruptcy. Exp. Walksr, 4 Ycs.\ 
385. Bankcv* Proof in ; 'Bond. 

A and B join in executing a bond and- wjiffjiiat } 
to C, who entered judgment tliercon. and issusetg^ 
cution against A ; he being merely a surety, filed Dill 
to have judgment assigned upon payment m the debt, 
which was decreed. Hill v. KelPy, 1 llidg. L. £c S, 
255. 

A surely admitted under the. bankruptcy of his prin- 
cipal as to all recovered against him and his costs, 
tliero ^ being a surplus. Esp. Mills, 2 Yes* J. 302* 
Bankcv. Proof in. < 

A surety by bond for advances generally, but under . 
a limited penalty, is not liable licyond the penalty ; 
by payirig the penalty he is entitled to a proportion 
of the div^'lenos from a proof by the creefiturs to a 
greater amount under the bankruptcy of the principal 
debtor; and a surety may compel the creditor to 
prove under the commission against the principal, and 
to liecoine a trustee of the dividends for such surety 
having paid the whole. Exp^ Womt, cor, JaL Thuv 
low, Bridg. Index. BonD" Penalty ; Bankov* 
Princ. fit Surety. ' 

A being endebted to B, lodges several securities 
for money witli him as collateral securities for the - 
debt ; A afterwards borrows a further sum of money 
of B, for which C becomes his surety; A liecomes 
bankrupt, and B calls upon C to pay the second 
debt. 'I'he securities in the hands of B, being more 
than sufficient to pay the first debt, C shall have the 
lienefit of the surplus in reduction of the second debt. 
Pracd V. Ciardhiet% 2 (-ox, 86. Bankcv. Surplus. 

Surety paying a debt after the act of bankruptcy, 
but before thd commission taken out against the priu-. 
cipal, cannot prove this debt under the commission, 
'nor can ho stand in the place of the creditor if the 
debt be paid by the sure^ before any proof made by 
the creditor under the ebmmission. Kxp, Badger, 

1 Cox, 28. Bankcv. Proof in. 

Sxcfmtor surety with testator for another, allowed... 
to retain out of estate, whole amount due on bond. 
Bathurst v. J)e laZouchi Dick. 460. 

In cases of a bond debt, interest is computed only 
to the commission. In the case of principal and 
surety, if principal become bankrupt, the surety can- 
not prove for interest paid by him after date of tlie 
commission. Francis wRuchpr, Anibl.674* Bankcv* 
Proof of; Intkrfst; BoNd. 

Bill by principal debtor for injunctioif being dis- 
missed, the bail cannot bring another teking up the 
equity, unless for collusion. Alton. 2 VesI" ^0. 

One of two joint debtors becomes a bankrupt, and 
the creditor proves his whole debt under the commis- 
sion, but no dividend made ; that creditor, though he 
receive a composition from the other debtor, may still 
receive a dividend upon his whole debt, as proved, 
till he obtain 20«. in the pound. It wouU have been 
otherwise if he had received^ divi^nd before the 
bankruptcy. Exp. Wyldm 0 n^ 2 Yiis. 113. S. C. 

1 Atk. 109. Bankcv. Proof. 

Bill of surety in a bond, to have it assigned after 
having paid its amount, dismissed with costs, as use- 
less. Gammon v. Stone, lYe|,"33». - 

Principal and dsurety, on k note payable by instal- 
ments; after one payment became due, principal 
discharged under the insolvent debtor’s act. Bill by 
';cieditor, and decree against. eurety and him, to have 
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tsmedv over against cflbcts of the principal for t^ 
money duo on the first payment, and the comm^ 
di e cift c for '.the rest* Daniel v* CamtllSf Ambl* 61't. 
^Debtor S ^ jSiL ^ D . 

Where the surety pays 6flr debt in bankruptcy, he 
. ^irentitled to have an assignment of the security to 
enable him to obtain satisfaction for what he has paid 
above his own share* Exp. Crisp^ 1 Atk. 133. 
Bankcy* Assignmt. of Security* 

A mortgaged his own estate, and his wife joined 
him in chaining her’s ; (his is a pledge, and the wife 
shall stand in the mortgagee's; place. Parierichev. 

2 Atk. 334* In C/imiit v. Coolre, 1 Sch. & 
Lef* w* Ld. Redesdalesaid, this case was imperfectly 
reported by Atkyns. Admon* of Assets ; Mar- 
siiALLiNO Assets. 

If A borrows money for B, on a mortgage of his 
estate, the covenant m, the mortgage deed to pay the 
money will bind him for whom it is liorrowed. The 
mortgagor may file a bill ^against his debtor to have 
his estate disencumbered, and so may every surety 
against his principal, for he shall not be put to his 
indeh. amanp. Lee v. Itook ^ Mos. 318. Covt* who 

BOUND BY* 

A, together with B and C, ns his surclics, excL'utcd 
a bond to D, for securing 300/. and interest ; the 
debt is paid by C, with the proper money of A, hut 
C neglects delivering up the bond to A , to be can- 
oellea ; C afterwards procures this bond to be assign- 
ed as a collateral security for a debt of his own : held, 
that this assignment was a gross fraud in C, and a 
perpetual injunction was granted to restrain all fur- 
ther proocedirigs upon the bond. Map v. Harman, 
4 Bro.P« C* 156. Fraud, Assignmt. 

The principal in a bond being arrested, gave bail, 
and jua^oent is had against the bail ; on a bill by 
the sureties, who had been siietl on the original l>oud, 
and . paid money, decreed the judgment against 
tbe’bail to be assimed Co them in order to roinihiirsc 
them what they liad paid, with interest and costs. 
Parsons v* Jiriddock, 2 Vern. G08« Assignmt. or 
SECuRitir. ' 

Bond creditor shall have the benefit of all counter 
bonds dr collateral security given by debtor to surety. , 
Moure v. Harrmut 1 F(|. Ah. 93. 

A, bound with his father for the debts of the father, 
who enters into a statute to the son to pay the debts, 
and indemnify the son ; gjic of the creditors delivers 
up his bond, and';takes a mortgage from the fatiicr. 
llie son shall not set up the statute to defeat tlic 
mortgage. Legriel v. Barker; 2 Vern. 39. 

A is indebted by InhuI, (in which J is hound as 
security ) and also by simple contract to B ; A states 
an account of both debts with B, and makes a billjof 
sale for spring the balance, which proves deficient. 
l)n a bill oy tlie surety, '^rced the money arising by 
the bill of ^le should be applied towards discharge 
of both deW in proportion* Perris y. Roberts , 1 Vern. 
34. 

Surety hatifng paid defendant for fear of arrest, shall 
recover same in chaiicery. Cary, 19. 


XV* Surety^ now, Dischauged* 

A creditor pending 'Auction on a guarantee against 
a surety who obntefts the question of his liability, 
prov^ the debt under a commission of bankrupt 
againli the principal debtor, and, by his signature, 
eiiab)|bs the banknpt to obUiin his certificate, though 
the sufety had given him notice not to 5i|fUr- it r the 
8010 . 1 ^ is not thereby discharged from his liabiUty on 
the guarantee. Brmne v. Carr,'2 Kuss. 600. 

A sure^ is not discharged .by the cieditor's taking 


fium liodebtel^rngnoidt in ^ actiott' hc Ii9 brought 
against the debtlir, with as^ti^ of execution until n 
day earlier than tiiat on which judgment could have 
been otoained iii^the regular course* Hulme v. Cotes, 
.2tiim.l2i ' 


A court of equity will not relieve a surety 1^ bond 
uppn the ground of the creditor having given time to 
the principal debtor, unless there has been an express 
and positive contract between thetn for that purpose. 
Heath V. A’eje. 1 Y* & J. 434. a - 
The liability of a suretydtTig.bond is .dot diachturged 
by the delay of the creditor in suing for the debt, or 
by the circumstance of the principal debtor afterwards 
executing to the creditor another bond.fiir a larger 
sum. Epre Ye^verett, 2 Russ. 381* 

If by neglect of the creditor the benefit of some of 
securities for the debt is lost, ^ P’^ tanto 

discharged. Capet v. Butler, TO. & 9* 457* 

A and B entered into a joint and several bond for 
seimring a sum of money advanced to A by his 
bankers. After the execution of the bond, and lie- 
fore it became due, A paid money to the bankers* and 
he continued to draw upon tliem until liis banking ac- 
count was overdrawn. Some yearn afterwards an 
account was settled between A and the bankers, in 
which the whole money secured by the bond was 
treated as remaining due from A* The bankers then 
took a warrant of attorney from A for securing pay- 
ment of the balance found due u|)on the settlemeut by 
instalments at distant p^ods. Several of the instal- 
ments were paid, but A became bankrupt before the 
whole debt was liquidated. It being proved that B 
was privy to the settlement of accounts between A 
and the bankers, and to the arrangement resjiccting 
the warrant of attorney : held, first, that B was not 
discharged by the time given to A ; and secondly, 
that the bond was not discharged by jthe .course of 
payment, tlie money paid by A to the bankers lieing 
applicable to the banking account, and ..the'baiikci’s 
being entitled to bold the bond and wanant of attor,- 
ney as distinct secuiities. Upon the occasion of the 
bond being executed, the title d^s of an estate pur- 
chased by A were dcjiositcd witlr^ll^s an indemnity 
against his liability upon the bond ; the legal interest 
in the estate was likewise couyeyed to B, and it was 
agreed that he should also hold it aa- an indemnity. 
After the death of B, tos executor da)|Fei^ up the 
title deeds to A, niton a false jEepre^entation by him 
that the bond had bcoii paid l£eld, that a coii- 
veyanre of the legal csiato^could not be compelled 
until the indemnity was Wbrked out, and that the 
lien u|H)n the title deeds lumained. Tyson v. Cm', 

1 Tiiiu. U. 395. Bond ; iNoifitiNiTy. ; 

Where sureties arc Imiind after certain time's de- 
mand, criulitor may make arrangemenfs with debtoV 
for time, &c‘. prior to that inteiyal^.su that it docs not 
interfere with sureties’ recourse "^tt^ck .bn debtor. 


Pr^ndergast v. Derep, 6 Mad. 124. 

It is competent for creditor's cxireutlng a deed of 
com|)osition with the principal debtOT, pnd certain of 
his sureties, to it;scrve their rcmcdies‘*a^ast mother 
sureties. Eip, Carslairs, Buck. 660. <*866 Kx}}, 
(itendinning, id. 517. Deed of .(poMPOSinOxV* 

If a creditor exeimte a deed of ^mpromise with the 
principal debtor, he thereby f^scliarges the. surety. 
Not so if it be stipulated in the deed of^ composition 
that the remedies against the Rui^fes^^ball be re- 
served. Parol evidence of the|iMerstanding of the 
TcmOTCs against the sure- 
ti^ should be rescrvetl, cannot 'be admii^. Exp, 
Glehdinning, Buck. 5r|/7* ^rdairs, id. Deed 
OF CoicPitOMisE Pii‘i Bv^iurcR, Pa if on. 

< W&i|ieL4ction in replevin is by agreement referred 
to ar^t^tioil^ .afid without consent or privity of 
iurety i»^dS!^tiine for award is enlarged, surety be- 
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comes ^ ihaiged.s 


tM-v.MM.71 


Enlargement of T ipt for. A wari>. ' . L|ettlemcnt by the officer or the ^mpany without their 

By giving time to the pnncipd>. lhe ^ntee of au-;imthonly or kiiowl^ge. Law E. I. ^p.>^.Ves. 


nuity exemerates the surety for pi^t und future arrean. 
Eyre ▼. ^Bdrtrop, 3 Mad. 221. : .js ^ 

Creditor giving^ time to debtor without notice tb 
surety, releases him, and injunction granted to re*^ 
•strain proceedings yikinst him at law^T 
Bank of Ireland v. 6 Dow, 233. Injunc- 

TioN.- ^ 

.> A <ircditor. whose . is secured h^ a warrant of 
attorney, having receifla^'l^romisBory notes from the 
-debtor and ttrp snreiics, and afterwanls entered, pn 
judgment add taken the goods of the debtor, imid 
without the ‘l&owlcdge of the sureties withdrawn the 
execution, has discharged sureties ; fltit a Subsequent 
promise to pay tiie debt by one surety, knowing that 
the execution has h | nn withdrawn, renews his lia* 
bility. MciyAew V. 2Swan. 185. Di:iii-oii 

3c Crf.d. 

A guarantees the payment of any goods to lie sup- 
plied by to C between the 2nd April, 1814, and 
the 2od Aprilf 1815 ; C having accepted hills for the 
amount of the goods delivered, which B permits him 
to renew when payable without any communication 
to A on the subject of such renewal : Held, that A 
was dischar^d from his guarantee h'' VMtur '>f the 
rule that a creditor giving fuitiur time to tho princi- 
pal debtor, without the consent • f thUjwtiaiy, releases 
the surety ; ai^ tliat although it was proved tliat the 
renewal- was ^ven only in ;^onsequencG of C*s in- 
ability to pay, and that no injury could accrue to A , 
the surety being bitnself the (it judge of wliat is or is 
not for his ovifo Ijenefit. Sanmelt^v, Houarth, 3 Mer. 
272. t ^ 

Court will grant injunction to restrain landloril 
from proceeding ' at law on assignment of replevin 
bond against 'the sureties, if there has Ix'cii an agree- 
ment to referf and a reference between landlord and 
tenant (the debtor) without concurrence of surety, 
whereby peiforitiancc of condition of bond (to procceti 
with effect) has been susjicndcd. Jivirmaker v. Moore, 

3 Price, 214. Pr^Inj unction to stay Piioceed- 

Creditor having, among other securities, a liond^ 
with a surety, taking mortgage from the principal ' 
debtor, and agreeing toircceive the residue by instal- 
ments, secui^.by warrant, without prejudice to 
any security he.now^lds ; iiqunction granted against 
suing the eure^. noulthee v. Slubh, 18 Vcs. 20. 
Injunction. .vilt 

Composition,- witli rOiMiive of the rcmed’ igainst 
sureties valid, but must plainly appear. Id, 22. 

Holder of a hilT of exchange discharging the ac- 
ceptor by. roceiving a composition, cannot come upon 
the drawer. Ik'i/jou, 11 Ves. 410. Bill of 

Exchange^;. ’ ■ -"'‘.i 

Holder of 'a bili fwmg time to the acceptor discharges 
the drawer.^ Jd. tfr. ^ 

Creditor mav sue surety first : if he sues principal 
first and gives, time, surety is discharged. IVright v. 
Simptoh, 734. Debt. & Cred. 

Discharge of surety by creditor has not the cflect of 
a dischar^ of th^rincipal without reserve, and, 
therefore, a co-sur^ is not discharged. AVhen it is 
ascertained what cach^f the co-sureties has paid be- 
yond his pTopprlion, t]io eejuity as between them is 
arranged upop^ thtc;principle of contribution for excess. 


Exp. Giffeed;: 6X^05. 

Held, in. bankrtphy, th 
jehatgo by agreement, the creditor cannot make 


that after a voluntai^^d^j 


asecunl^ 

be to make tigain lial 

in another form and in tmi shape of the _ 
another person. Mawton v. 5toc/c^-^'. 305. 


mcht of a balance to the pHncipal under an erroneous 


“'"'lion of the 


824. E. 1, Com I*. 

Creditor sues the prhicipal by 
surety, hut without his privity agrees to stay exi^u- 
tion, the surety is discliarged. Beys v* Berringmt, 
2«fcs.^J. 543. / 

Obligee in a bond with a surety, without comin#* 
nication with tlie surety takes notes from the prin:- 
cipal, and gives further timai the surety. '" 



Eoniyce v. Ford, id.ASd. 

A creditor giving the principal debtor fnitl^ 
for^yment, discharges the sure^y^.-,^ Nisliet 'y}:, 

Plaintiff, by cxiiniining a defondant as.a. witnbss, 
precludes himself from obtaining any reliefs by decree 
against him ; and if from the nature of the ease -diat 
defendant would Itc prlmaiily liable to plaintiff, and 
another defendant only in^a secondary degree, the 
])laintiff has lost his remedy altogether. . Thompsoa:ff. 
Harrison, 1 Cox, 344. Pu. Kxamox.of Party Dk.- 

FENDA^Tii 

If A take a joint bond from T\ C and D, and then 
accepts the n^tes of B and C^n discharge of the bond, 
J.>, :is it surety, is no longer liahlc. Hkip v. Udicards^ 
f) Mod. 438. 3 Atk. 91. S. C. nom. Ship v. Huey, 
or iri//m V. Eduards. 

Defendant having given bond with sureties on writ 
of 7ie exeat, and being in custody for CQntempt, sure- 
ties and bond discharged. .iUbasin v. Debazin, Pick. 
95. .-f W 

A surety in a exeat regno ^uld not bedischar^d 
after answ'cr put in by the defendant, not even after 
decTce against the defendant, ami commitmeut for ’ 
19000/. decreed against him, for if (as urged) there 
is no danger of defendant's going bcyqnd sea (lieing 
in prison), then the suicty is m no danger. Le Clea 
V. Trot, Prcc. Chan. 230. Me EXXfx IIecno. 


PRINTS. 

See CouvRiGiiT, V. 


I’RIOEITY^F iteEDS. 

* Sm Dkk’ds, XI& 

rmOElTY OF SECURITIES. 

4M- _ 

I. Between difeewi-.nt S^oniTiES Ajjin. P rocesses 

OF Coi’llTS (j|i&EltALLY. ‘J 
If. How LOST AM> ACQUIRED. 

1. (ieneriiUy, 

2. By tacking Securities, 

3. By &iuitable Lien. ^ 


Between diffeuent Securitiks and Procfsses 
OF Counis rknerally.' 


A judgment in the lord mayor’s :CO|^ obtained 
against the garnishee does noUentitle th^ plaintiff U>i. 
rank as a judgment creditor iP thei;l^^iDistraiion of 
the garnishee's assets. Holiv. Min^yf. 1 Sim. 485. 
Admon.of Assets ; Judgment jVr Mayor’s Cqurt. 
Where there was a debt due for money had and 


is Ahcre the effect I received, add tbe same was ^Mred.^ by' a promimoiy 
note on an ironroper stapip,vt|m^d^t was held suffi- 
cient fo % sequeitration in Scotland. Where 

petition for a sequestrator agitbist a party domiciled 

f 13 .1 A v ..Ij Ora* 


A surety to the E. I. Comp. discte|ttg^>y Scotland, was on tbe^^«b January, and the first 
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deliverance upon that petition, on the 26th January, kj 
tttd the sequestration awarded by interlocutor of t^y 
16CiM>f August, and a commission of bankruptcy im' 
sued on the -115th March upon an.; act of bankruptcy 
^nimittcd on the 4lh of January : Hcld^.tliat the 
j^uestration bad the priority. Exp/Ceddei, 1 G. & 
J.,-414. Hankcy. Commission of ; Scoi'ch 
TRATJON ; Stamp, 

A person having a ben^cial interest in a sum of 
money invested in the names of trustees, assigns it 
for Valuable considcratipn to A, but no notice of the 
assig^inent is given to the triMtees ; afterwards tiie 
laiAe 'person proiMiKs to sell lii?Sntcif:st to 13, and B 
having made enquiry of the trustees as to the nature 
of the vendor’s title and the aniourit of his interest, 
and roceiving no intimation of tlie existence of any 
prior incumbrance, completes the purchase and gives 
the trustees notice ; B ^s a better equity than A to 
the possession of the fund, and the assigumtmt to B, 
though posterior in date is, to be prefon-cd to tlie as- 
signment to A. It is of no importance in the ques- 
tions as to the priority of title acquired under the as- 
signments, whether the interest of the vendor be vested 
or contingent, present or reversionary. Datrh v. 
Ifutl, 3 Russ. 1. S. P.. Lever hi ffe v. Cooper, id. 30. 
and see Cooper v. Fpnmore, iil. 60. 

AVherc Knglish commission precedes Scotch seques- 
tration, all Scotch personal estate would pass under 
tJiat commission ; personal is not, therefore, liable to 
the subsequent sequcstiaiUon. Exp. Cridiami, 3 W 
&L B. 100. Scotch S£eibF.sTiiATiON j Bankcy. Com- 

MlfSION. 

Tn the distribution of separate property of a mar- 
ried woman, as assets after her deatii, a bond not enti- 
tled topriority^ Anon, 18 Ves. 268. Pkme Covert ; 
Bond ; BiSTriiHUTioN of As.slts. 

Order for payment out ol a bankrupt's estate, with 
iptercst to the time of payment, in preference to ail 
other creditors, with costs, under stat. 61 G. 3. c. 16. 
s. 4., for an issue of excheuiier bills, they being to re- 
lieve commercial credit. Kip. //olden, 18 \e&. 436 
Stat. C^oV-;' Bxcjifqufr Ihi.r.s; Bankcv. 

The oiiestioQ of priority between incutnbraneers, if 
Ae legarestgte Has not been got in, depends ujMjn die 
better right to call for it, and the prior in<nirnbranccf^ 
if he has the riglil, is, in emiity, in the same state as ^ 
if he had an assignment. ;hxp. Knoll, 12 Ves. 618. 

Injunction grantojtag^ajjpst proceeding undff foreign 
attachment by joi^creditor, upon separate commis- 
sion of bankruptejf; overruling the attachment, by re- 
lation to the dct.of bankruptcy. Harher v. Ooudair, 
11 Ves. 78. iNJUNtTio.M j FoHjirGN Attachment. 

.Execution is overruled by piio/'aet of baukruptey. 
Jd. 84. Banxcy. ; Kxecui lo.v. ^ 

A papi^t^'^ articles on his inarriiigc, in 1 78^, 
agrees '*. to.iSiSivey to t^tccs in strict settlement, in 
case he should, at anytime thereafter, during hi.s life, 
be qualified by law so to do.” Jn 1778 he becomes 
cjualified by law to carry these articles into c.xcciition. 
The lands mid nut to he spccifir.'illy hound by these 
articles until 1778j^^nd therefore judgments subse- 
quent to 1764, bat befoie 1778, were pirttr liens. 
Kennedy v. Duly, 1* Scho. & L. 366. 

A mortgagee is prevented by the operation of the 
registry act, 6.^nnc, c. 2, from tacking, so as to gain 
a priority against imsne icgistered iucuinbraiices. 
And for thepurpbse w adjusting the priorities between 
deeds under this act, iiiiigments also obtain prioiilies, 
alAough not gene^Uy wiAin the contemplation of, 
■jj, the act.^ J^louehe v. Id. Vunmny, 1 Scho. dc L.'' 
137. Tacking Sec;'/ ReOistry A^t, C. of. 

The fiftli section of-’^t^ registry ae| appli^'iiot to 
judgments generally. Judgment m^itors^Jivo no 
■.*,prionty by the registry act, except where pridnty be- 
.^tween deeds is to be adjusted. Id. 160 - 161 ,, 'But 


^ latter^ition, sceil 
hFfs, lIBcho. dc % appendix, — 

A power, whesL;pxecuted, takes place according to 
the original. ‘deed creating it,^ mod^y v. Mosley, 


iiydrej^iChm” 

Id. 


6 Ves. S4d;i^.:PowER. 

lue general rule of equity is, Aat all fair creditors 
Stand in a situation equally favoured, and therefore if 
a^^bscquenl^ ..creditor, by using due diligence, hau. 
contrived to receive his debtor the court will not inter- 
fere to oblige him to accoout for what he has^ so re- 
ceived, and ijsfund it to cr^tqf- IHlhn V- 

linHon, 3 Ridgw. P. C. iW; iJsBijiOB St Che- 

n^OR. . 

"Owner of eight sixteenths of a • Aip;; mortgagw 
them ; he afterwards sells the eight si^eenths to dif- 
ferent persons, ^e of whom, the plaintiff, took posses- 
sion of the ship and got possession of the grand bill of 
sale, upon which the names of purchasers were 

indorsed, but there was no date to iu Held, the 
mortgagee should be preferred. Ciillespy •Ym CoiitU, 
Anibl. 662. 

Rector entitled to an annual stipend in lieu of 
ritlies, assigns it by way of mortgage { afterwards a 
creditor of the rector obtains judgmeat, and in the re- 
gular course sec^uest ration of the stipend. Held, the 


mortgagee should be preferred ; witliout ] 
sums leceivcd by judgment creditor, 


to 

ire he had 

notice of Ae mortgage. Erringtoii v. llmcard, 
Ambl. 485^,,^ 

Second moi^agee with notice of , a former, but 
without notice of a tru|||; charge, antecedent to 1)uth of 
which first mortgagee had notice, must take subject to 
that demand. Sccqs, if first mortgagee had not no- 
tice. EL Ponfiet v. Ld. Ae&vt;«:2 Ves. 486. 
Notice; IMokioie. . ^ ^ 

If two judgment crcilitors, and no eTegil, prior judg- 
ment shall he fiist satisfied. '^Roire v« Banf, Dick- 
162. 

Bond creditors arc considered in equity, as having a 
priority to simple contracts, because they have a 
priority at common law ; and this court govern them- 
solves by rules established in that'forum, to which the 
iurisdictiun jirupcily belongs. Bj^nish v. Martin. 
*3Atk.333. , 

The priority of c.Tcditors by dcx^rcc over sulKiequent 


Morriee V. Dank 
$£CTiEK jrog Aomisivha- 


judgment creditors establish 
Knginml, 3 Swan, 573. ? 

.# 

Creditors under successive d|^cc^. are entitled to 
payment, aceonliiig to their primties- Abhis v. ir/ie- 
ter, id. 678. Dkchi-e i oj^Aomimstration. 

A judgment was signed m !lune, 1725^ and amort- 
gage wasiijudeto plaintiff in 1728 ; in January, 1730, 
the judgment was docketed. Il^d, that, the docket 
was not good, being after the tinip limitecl by 4 & 5 
W. & M. c. 20., and that thi||:el>y the mortgage got 
the preference of the judgineik;; n^cc or lui ‘no- 
tice, is not material, for the 'AuSiteJs tbepress, that 
judgments not docketed shall lose their. preference : 
Decreed for the plaintiff. Fardutllv. Coles, 7 Vin. 
Ah. 64. pi. 6. But where A jmrcn^d.an equity of 
rerlcmption, and it plainly appeared tlmt'b^had notice 
of a judgment that was not docketed in due time ; it 
was held a strong presumption o£yi agreement to pay 
off the judgment, and it was so Wrera, especially as 
the judgment creditor by the jj^ect in the docket, was 
deprived of his remedy at la^ ThonyoLsy, Piedwtil, 
6 l^Q. 53. pL 6. '.rhc former calj^ seems 

to prevail as bfpng the last ^ndgeo; Bridg. Ind. 


yuMMENT, Docketing of. 
JJrai 


an extent and a commission issue on the same 
the extent sligft bum.: tb||^refe|SDce. Rex v. 

BA^cyi; CoMMis. of. 

x>f jLd. S’s. estate, and 

^ - *ng by sale should be first applied 

to pAy i^ilbii^ortgages, and afteiwards for payment 
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^ap^,' the ronusoFf bist^xi the dat^ of the re- 
^^^nizaace and the enrolimg of It^ borrowed money of 


of etattm, jttdgmeniilind i^ognitSlces, width 

ing to all but the rigfinof the heirs of the I-d. 8. De- i 

ci^, that subsequent mortgages shall be paid befoce' f S upon a judgment, which was now ovitfjdeached oy 


precedent statutes. fTard v. Cect7, 2 Vein. 711. 

A mortgaged house to 11, and C and,^i> were bis 
sureties ; nioney being due for interest, C paid it tq. 
prevent suit# 1) lent A money on equity of reden^- 
tion, on which C requested him to includedcbt, in dm- 
sideration money, which he did. Held; that C shall 
have his demand first satisfied. Beckett v. Booth, 
a Eo* Ab. 695.^=- 

Where a person who has a bill of sale of goods for 
securing a sum of money lent shall be preferred to a 
judgment ch^tor. Bucknal v. lloislon, i’rec. Chhn. 
285 . Bit£* OF SiiT.K. 

An incumbrance by judgment, lieihg a lien on the 
land, if made prior to the grant of an annuity, shall 
be preferred beforei^A^ grant of an annuity, because 
his charge on the l^d is posterior. Davidson v. God- 
dard, Gilb. Eq. llcp. 66. 

Mortgages are not to be preferred to other real in- 
cumbrances ; but mortgages, judgments, statutes and 
recognizances, shall lie paid according to the priority. 
Bristol V. Hiingp.rford , 2 Vern. 525. Moiticr ACiU. 

In voluntary deeds and voluntary appointments, the 
first is to take place. Chadmek v. Dolemon, !d. ^*30. 
Voi.umtary’^^Dekos. 

Alortgag^ are' not to be preferr jJto othe. real in- 
cumbrances, but they shall all toke{l||ltoi^^^dingto 
their priority, and as they, severally ilfand in order of 
time. Symmes v. Siinionds, 4 hlro. 1’. C. 328. Moiw- 

GAGK. 

A, seised. ip fee in right of ]iis wife, joins in a 
fine, and deetarcs the uses to JS ^by way of in art gage 
for securing 15,000/., and subject tliercto to the use 
of A for life, remainder to the wife iii fee, then A ac- 
knowledges a statutS^ to C for 500/. ; tlicti the wife 
dies, and A sells bis estate for life for 3000/. to D, 
the son and heir at law of the wife, who had no no- 
tice of the statute, and the mortgage is assigned to 
a third person, who paid off the 15,000/. and advanced 
the 3000/. ; then D acknowledges a statute to K, who 
' had no notice of p’p, statute, makes his will and de- 
vises these laudato' A, and dies. As to the 3000/., 
held clearly, that it should be preferred to C’s statute ; 
held also, that E’s statpe should be preferred to C’s, 
because the jpoHgagcc was but in nature of trustee for 
the son. Jl/ake v. Jliingei'fiffd, L’rcc. Chan. 158. 

A decree in ehaQ0|^y against an executor pn^ferred 
to a judgment at law against him, bein^ prior in 
time. Joseph v. H/d/^id. 79. KMiii ^ J) f ike ; 
Judgment. ‘ 

A purchases laiu|[s of B, and mortgages back those 
lands for p^t of the purchase money, and gives a note 
to B for 200/., theyOther part thereof ; A devises tliose 
lands to be told for^jMnent of his debts. 3'liis 200/. 
note, though for purchase money, shall not 

be preferred to dBlr -debts, nor be a charge on the 
land in equityi-^j^ond' v. Kent, 2 Vern. 281. Lien ; 
Vendor it Fdjite. 

The bosban^Hli consideration of his wife’s joining 
with him'in a fine, and parting with her jointure of 40/. 
per annum, gives her trustee a bond to settle other 
lands of 402. pera|feum on the wife for life ; retnain- 
der to the heirs of^is body by her. The husband 
being indebted in other bonds, dies intestate, and the 

■ *_i - j ..J *_ 


creea me wire s io herself only, 

ed before the plaimiF is paid ; but the Chilian gave a verdict in favour of the Matement made oii that 


have no benefit of the bond, preferable to the 
Imnd credito#;^th^u8bi||d Iwg to bei 
in tail of thd''ian(&/..by 4^e o^nditipn 
Cottle V. Fripp, '2 VA 220. 

A recognizance being entolfed by 
of tlie court, after the time for 



ihe recognizance: and the estate, of th(|^,4^,asor wak ija 
mortgage, prior to the recognizance, stf that neither 
the recognizance' nor the judgment could reach ,, toe 
ea^tc without the aid of equity. The court inclined; 
to" give the preference to the judgment creditor 
FothergilL v. KeHdrick;'2 Ven, 234» 

A voluntary judgment given by a freeman of Lon- 
don, payable three months 'after his death# h® 


by simple contract, ‘ i-__ 
but will bind the freeman’s I 


postpoiieii to debts by 
widow’s part., but i ‘ 

part. If at reheard v. Bnu'ers, 2- Vern. 202*. " 

Ch.l7. S. C. CrsTOM OF London. 

A man possessed of a tenn for years, mortgages 
it, and then becomes indebted by statute, and after- 
wards by judgment, and dies. The judgment shall 
be first satisfied out of the Equity of the redemption 
of the term. Morgan y# Sherrnrd, 1 Veru. 293. 
Admon. ot Assr.is. 

J3ebt by a decree shall be paid after judgments, 
and before debts by bond. Darding v. Kdge, I Vern'. 
143. 2 Ch. Ca. 94. S. C. Sed.quscrc, decree equal 
to jiulgiaen£.* Dkciikk, BeRi- uy. 

Third mortgagee buying in first, only protects the 
land in the first mortgage. Marsh v. Lee, 2 Vent. 
339. Moinr.AOE. 

Where there are two voluntary conveyances of the 
same estate, the first shall prevail. Gooilivin v. 
Goodicin, 1 Ch. Rep. 173*''^" 'VoLONTAny Convey- 
ance. 


IT. Mow lost and acquired. 


1#" Generally, 

2. By tacking Securitiesn 

3. By equitable Lien, 


V-’ 


1. Generally, 


W'Jiere, by the custom of a manor, no time is 11- 
limited for presenting surrender of copyholds, an incum- 
brancer, wliosc security has not Ixsen enrolled until 
long after a subseiiuciit iiii^mbrance, will not be post- 
poned, j^tliough the subfc-c’quent htouinbranoer had no-,; 
nopre of the prior charge. Jtiyrlock v. Frustley, 

2 Sim. 73. Copyiiold. 

A niurtpgec of a leasehold house gave up the in- 
denture of lease to his mortgagor, in order that it might 
be shewn to an intending purchaser who wished to see 
what the covenants in it were; tiie mortgagor concealed 
fiton the purchaser the fact of tiie existence of an in- 
cumbraiiCH on the property, and produ^tod- the lease to i 
him, anil left it in his postossion ; within a week af- 
terwards, the puichaser accepted a conveyance, paid his 
purchase money, and took possession of ^ the house! 
without any notice of the existence of t|te' mortgage ; 
but the solicitor of the mortgagee deposed, that in an 
interview' which ho had before tiie, completion of the ' 
purchase with the solicitor of the ^ purchaser^ he had '■ 
infonned the latter, that a client of his was^ to receive 
a considerable sum out of the purchw' mon(^, and 
had requested to have notice of the'^nto tlie 

money was to be paid, and tlu|igh toe solicitor ^of tire 
purchaser denied that any sujch" intnyiew had* taken 
place before the complciion of ptochase, a jury 


point by the solicitor of the mortgagee : Held that the 
mortgagee was hot to be ptotponed to the purchaser# 
Martinet Ce^r, 2 Hqra.lto Fraud. 

Mo|||toage by (femisc for a tern of years, the mort- 
gagpr does not delitor to the niottgagee the puichase 
deed xxmveying the fitohbld to the mortgagor, but 
. 0 0-2 
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it back, and subsequently deposits it \Tith ati-v 
other person as a setnirity for a loan ; the convcyaucn> 
te llie moTt^or and the mortgage were executed with-; 
19 a day of each other, and weie both registered on ' 

' the same day ;* the deposit was not made foi^a consi- 
derable lime afterwards, but no notice by the stibse- 
'^ueht incumbniiicer of the mortgage being proved, 

' and being denied by hift answer, it was held that he 
was entitled to the benefit of the deposit, as against the 
inoilgagee, and was not bound to deliver up to him 
the conveyance. IVisenum v. IVestfatul, 1 Y. & J. 
117. AIortc'.ok. & l\IoiiTOF.K. 3 Dkcusitof Ukeds. 

If thiid incumbrancer, having constructive notice 
of seMnd mortgage, fails to keep on foot first security 
for his protection, he is nut entitled to stand in place 
of first mortgagee against second. Ptirru v. Wright, 

1 iS. & S. 3ti9. MouTOACiK ; Noticf. 

VVhere a mortgagee lias, without fraud or gross ne- 
glect, parted with the possession of title deeds, which 
arc deposited with anollier person etiually innocent, 
whether the court will take possession from him, 
qwere 1 Lap. Cmithorne, 1 G. ^ J. 240. Muhicior. 
fit Moutoek. 

A agrees verbally, to soli an estate to 11; he after- 
wards agrees in writing to sell it to C, rfhd thctitcun- 
veys it to Tl, in pursuance of the first contract, 11 
having notice of the second. Scinlilo, C cannot call 
on Ji W a conveyance. Duumm \\ Kllh, 1 Jac. eSc 
W. .^24. AToTiri:; A tvii. fit I’l unr. 

A second incumbranqer having obtained the np- i 
poiutmeiit of a receiver, %nd a decree for a sale, with- 
out making the first inGiinibraucer a party, a petition 
by the latter, for a refeience to ascertain priorities, and 
for the receiver to keep down the interest, refused, 
on the ground that the petitiouci bad coiniiienced a 
suit for the same purpose, and had delayed it; but leave 
was given to bring an ejectment. liruoks v. Cireuihrd, 

1 Jac, & W. 170. LAfin s. * 

VVbera trustees to raise money grant annuity as a 
security, and retaining the title deeds, mortgage the 
premises, witlmut notice, ds a further security, the 
mere retaining' the ilceds does not postpone the annui- 
tant to the mortgage. It dependjfcon whether or not 
the first incuuihranrer ought to have, and was remiss 
in not having tlie deeds in his possession. Harper v. 
Favlder, 4 iilatl. 12J». 

A testator having Uiieclcd his trustees and execu- 
tors, after, sale of hisjestates, to stand possessed- of the 
money arising fron^^e sales, upon trust, iii'the fi^st 
lacc, to invest 40(w. in trust for his wife for life, in 
ar of dower, and after her death for W G ; and upon 
farther trust, out of the residue <if the money, to invest 
400/. in trust for J 11 for life, and alter his death for 
liis children ; and upon further trust, to pay other sums 
to persons named ; and having bequeathed the residue 
of his estate in \V C, aqd the only acting executor 
having made no investment on the trusts of the will, 
but having paid interdtt on the two sums of 400/. to 
the respective^ legatees, and applied the assets to his 
own use, anti afterwards become bankrupt ; it was 
held, that by that dealing the two legatees had waived 
whatever priority tho will might have given t4 them ; 
and the dividends ^yable on the whole sum piovcd 
under the commissmn against the executor in respect 
of the testator’s tttate, was divided among the pecu- 
niary legatees and the residuary legatee, in the pro- 
-j^rtioQ of the amount ^ their*Icgacies, and of the re- 
uduc, as it was computed at the death of the testator, 
with interest on each. Exp. Chudwin, 3 Swan. 380. 
'Waiver ; Bankcy. ; ExilCiitor. 

■ To affect a registered deed- by notice of a prior un- 
registered deed, the policyt- of which has been much 
doubted, actual notice must bo clearly jftoveda emqunt- 
ing to a fraud. v. flume//, 19 Ves. 435^ Re- 

orsTRV OF Deeus ; Notice. 

A plea of purchaser for valuable consideration, w3h- 


SBCI|;RITIES;: ^etustatty. 

ik notitet cann^vail agains^prior duly leistered 
deed, and whether a legal or equitable title be con- 
. teyed, the deed will have priority from its rcgisiration* 
Eyre v. 2 Ball fic B. 300. 

A person oaving notice of a prior unregistered deed, 
cannot avail himself of the legistiy of a subsequent 
deed to defeat the priority of the other, for it would be 
a fraud to take a convi^nce to defeat a prior deed 
of. which there was notice. Id. 302. .Deeds, Re- 

r.ISTUY OF. . 

It is not a gsineral rule in mpiify that second mort- 
gagee who lias title dceils, without notice of prior 
mortgage, shall be preferred to first: negligence alone 
win not postpone him ; there must be fraud. Evans 
v. liichieU, 6 Ves. 1B3. Moutoage. ^ 

A rcgistcreil Convey » nee of premises in Middlesex 
fur valuable consideration, established against a prior 
I devise, not rcgistercfl ; the evidence of notice, which 
ought to amount to actual fraud, not being sufficient. 
Jollttml V. Sluinbridge, 3 \ es. 478. Registuy op 
Dfeds ; Notice. 

The title deeds of an estate were deposited with the 
plaintiff as a security for lii.s demand. The defendant, 
fourteen years afterwards, upon the eve of the bank- 
ruptcy of the mortgagor, took a mortgage, antedated ; 
he had notice of the deposit, but avoids enquiring the 
purpose for which it was made. The oonrt decreed 
for the plaiDtiff*', Birch v. Ellamet, 2Anst. 427. 
IVIoKTGAUE NoniicE. -i' 

Title deeds were deposited as a security for money, 
the dol'cndant, a creditor of the mortgagor, fearing his 
immediate insolvency, took a conveyance of the same 
premises, without notice of the incumbrance ; this 
was hold good. Plumb v. Fliiitl, 2^ Anst. 432. 
hi. 

Judgment crcilitor, prior to a mortga^, need not 
make the subsciiuent mortgagee party, in order to 
postjMme him. Shepherd v. Owinnet, '3 Kwan. 151. 
.IcncMENT (JuKorion ; Moutgaoe ; Pl. Party. 

Mortgagee of a reversion not having the title deeds, 
shall not l>e postponed to another mortgagee, whose 
mortgage was made after mortgagor came into pus- 
sessiuii wlio has tiie title deeds, ^icre lieing neither 
fraud nor gross negligence. Tonrlc v. Raiui, 2 Bro. 
C. C. ()5U. Monro ACE. 

.T being about to mortgage an estate, upon which his 
younger brothers and sisters had cliarges,, got them to 
join in the conveyance, and acknowledge the receipt 
of their portions, giving them auijuudertaking that he 
would grant them a subseipicnt mortgage, and enter 
into prior security. lie aftiirwards makes a subse- 
quent mortgage to plaintiff, for money lent before on 
bond, and a ficsh sum advanced ; the claims of the 
younger childre n have priority in equity, and shall be 
prefeirdd to plaintiff's mortgage, ileckett V. Cordley, 
1 Pro. C. C. 353. 

Kegistration in IMiddlescx of (MMuitahle mortgage 
is not presumptive notice of itselftoui subsequent legal 
mortgagee, so as to take fiom him his I4gal advantage. 
Morecot'kw. Dickins, Anihl. 678. J^tiriTAfiLU Mort- 
gage; REGlSIItATlDN OF Di-EDS. 

Notice of an unregistered mortgage, held - to affect 
subsequent mortgagees, who had registered* Sheldon 
v. Vox, 2 Jiden. 224. Id. jjp 

'I'he ciisUxly of the deeds creating a term, accom- 
panied by a declaration of the.tfustqfitin favour of 
a secoDt} incumbrancer, without ugtice of the prior 
mortg[age» held to give him an advamgf^over the first 
mcumhii|iioer» which a court of iBnity would dot de- 
j^ive^m of. Stanhti^ v. £/. Pmey, 2 Rdeu. 81. 

T^e person claiming under such seobnd incum- 
hraficer, upon purcb ||ing 4ile e^ityh ^l redemption 
from Uieitiortgagor,rv^ held not to bawt relinquished 
sd^^ad^imM^y having covenanted to retain part 
of the pui^Hmoney to redeem the prior mortgage, 
jU it wae'dWliteed that he might use the monw ad- 
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vendy^ eaie h« not adiaai%e 

bly. Jd.ib, /-•' . , 

Where premises had been sold under a decree, hel^ 
that the ‘ lien of an incumbrancer was no.t transferred' 
to the purchase money, so as to Ire oaiWthe registry 
act, and he was, therefore, fxistponed to subsequent 
incumbrancers. Hennand v. Mttore, 1 Kden, 327. 
Sales, Judicial; llKoisTRAtioN of Defds; Lien. 

Deed of appointment of lands in a register county, 
purauant to a power in a former deed which was not 
reg^tered, postponed to^a mortgage made subsequent 
to it, and n^istered before it. Seni/tan v« (iuinctf, 
2 Ves. 413.; ’ RF.(iisTRY of Deeds. 

The first mortgagee permits the mortgagor to kCcp 
the title deeds, and the mortgagor .shewing a fair title, 
mortgages the premises to a second mortgagee, to 
whom he delivers the deeds ; the first inorlgugee is ac- 
cessary to the drawing in of tlie second. Head v. ICfrer- 
ton, 31*. W.281. SIoiuoaok; Fraudulent Cox- 

CEALMENT. 

AV here a first mortgagee is a witness to the .second 
mor^gc, though no actual proof of his knowing the 
contents thereof, yet since tlic ]nesuinptioii is, that he 
might have known the same, this shall postpone him. 
Mfocatta v. Murgatnijfd, 1 1*. 304. sed (piasre, see 

note(l) id. ib. ATortcage ; Notice. 

Afortgagne of a ship by deed i.-itrust; ihc n»ori»agor 
with the original bill of sale, ai 1 |lie inrutgugor in- 
dorses thereon subse<}uent mortgages,, or, bills of sale, 
of several parts of the ship, and mortgagee acquiesces ; 
this is evidence of an assent in such mortgiigec, and 
shall therefore postpone him. Id, ib. 

A, having:. a mortgage of a leasehold estate, the 
nioitgagor Mnnws the original lease of A, with an in- 
tention to borrow moro money on the premises. J f A 
was piivy to the morlgagor's inteiitiuii of taking up 
more tiionoy on the premises, A’s mortgage shall be 
postponed to the subsequent mortgage, as being acces- 
sary to the fraud ; otherwise, if A was not privy to the 
subsequent loan, but iiincKiently lent the lease to the 
mortgagor. Peter v. Hiimll, 2 A''crii.72(i. Gilb. Fk], 
Bep. 122. S. C- Fraudulent Conceaj.ment of 
Title. ^ 

A made a mortgage for years to 15, to secure a sum 
alreaily lent, and all sums thereafter to be lent by 13 
to A ; A made a second mortgage to C, W'ilh notice 
of the first, and then B, with notice of C*s mortgage, 
lent more money. Per cnr. the S(;cond mortgagee hav- 
ing notice, shall not^iedecm wltlumt paying the whole 
due to B. Gordon v. Graham, 7 A^ii . 6*?. pi. 3. 
Mor'I'gage ; Notice. 

^ The steward of a manor mortgaged his estate four 
times, but entered the admittance of the third mort- 
gage in a wrong book, contrary to the custom of ma- 
nor ; per curiam, where there is a second mortgage of 
part of the lands, that were before in mortgage, he 
shall not redeem ]j^rt of the first mortgage, and so put 
the firstmortgagA'to sock what is due to him outof the 
residue of the lands where he has a precedent title to 
the whole; but paying all that is due, he shall redeem 
the whole. Ordered that tho second mortgagee shall 
redeem wbat was contained in his own mortgage, and 
the master settle what proportion lie shall pay to the 
first ; decreed also^ that the fourth mortgagee being 
without notice of the third, wliicli was entered in a 
wrong book, the third shall be post|)oiicil until after 
the fourth is satisfied.' Wclman v. U'lirrEn, 2 FIi]. 
Ab. 595«' HdiitGAOs, Redemp. of. 

A fegistersd de 4 ^ with notice of an unregisterod 
one, shall not pretml against it. Blades v. ^la^i^f^ 
1 Eq. Ab.358* Deeds, Registry of. a " 

A makes throe Btoeral'iQor^ges to B, C, aim D, 
and in the last moitgaM B is a party, and Smp^.ihat 
after he is paid, iia will stand a tiisstee fbw*^ 
cr^ that C sliall be paid before D ; fervhU ibe sccur 
nties being transacted by thc saino wee 


notice to D. BrolhertmX, J/ott, 2 Vern. 574. No^ 
^tiCB ; PniNC. & Aoa]^>'f. . 

A lends money to R tin mortgage, ttdt before he 
’'does so, sends C to enquire of D, wMbad a prior 
mortgage^ whether he had any inciimwance on B’s 
estate, who denied he' had any. This' was proved by 
C, D, by answer, confessed C enquired of 'him 
what money B owed him ; but denied G told him that 
A was about to lend B any moiiey* Decreed, the 
cstoic should stand charged, in the hmt place, with 
A’s debts; but upon an appeal, issue direc,^to try 
whether C told D, that A was about to leii« money 
on B’s estate Jbbtitlson v, Rhodes, 2 VeA. 
Fraudui.ent CoNCEAi.MENT OF Title. 

A counsel having a statute from A, advises to 
lend A 1000/. on a mortgage, and draws tho mortgage 
with a covenant against all incumbraiu^s, and CN>n- 
ceals his own statute, llic statute shall be postponed 
to the tnoilgage. Draper v. Jtorlare, 2 Vcrii. 370. 
Fraudulent ('.oxcEALMENT oi- Title. 

A, bound by statute to B ; lends money to A, 
and laud iHuight therewith ; B c.Ntciuling tliis laud, 
hath priority. Cary Kcp. 3. 


2. Bjf lacldttg Seenrilh’s, 

AA^herc several mortgagees have all equal equity^, 
and tho legal estate is obtained by ncillier of lliem, 
but remains in trustees Ihrou^huiit ; the iuciimbraiicos 
are available according to thlnr several dates only^ and 
there can lie no prcl'ereiice inter jje; theieforc, .first 
uiortgdgce being also third, f;annot tack lUc two secu- 
rities, so as to exclude the Imcsue one. Prere v. 
Mtutre, 8 i’ricc, 475. Moiitoage. * 

' 1’iirchascr of an equity of redcmulioii, cannot set up 
a prior mortgage of his own, or which he has got in 
against subsequent iiiciimbrauccs, of which he had 
iioticxi. Tonlmin v. Sleere, 3 Mer, 210. Notice ; 
A’endou & runcii. 

First and second mortgagees, the mortgagor a bank- 
rupt ; the first mortgagee eiilitied to take a subsequent 
judgment, docketi^^ though no e.xecution had issued 
at the liino of the Oknkruptcy. Bulan' v. Harris, 16 
V"cs. 397. AluiiToou. & AlouTiiEi:. ; Judgmk.n't. 

The claim to taek by a third mortgagee having taken 
in the first mottgnge of life inheritance, but subject to 
a term uutstaiuliiig, given up av against a mesne iur 
ci^mbranccr, as against the l^signecs under the 
bankrupt (7 mortgagor ; qumie. tlie commission 
being substiqiiont to the lust mortgage, whether the act 
of bankruptcy was previous 1 doubtful ; no objection 
that the consideration fur the last luortg^c was a debt 
originally by simple contract. Kip. Knot, 11 Vos. 

^09. BaNKCY. A.S.mONMJ:NT. 

A subse<|ueut incumbrancer, without notice, pro- 
tected by getting possession of the deed, creating att 
outstanding leiui. Id. 613. >>Iotick. . 

Mortgagee may taek a subsequent judgment, but p, 
mere judgment creditor cannot tack, itot contracting 
for an interest in the land, though lie has a lien. Id. 
617. 4*^1 DC MENT CllEDITOH. 

The right to tack in eipiity not affected by the rela- 
tion to tlic act of bankruptcy. Id. 619.^, > 

Tacking alloweil up to a ds'ice to setUe priorities, 
not aflerwanls. Id, ib. 

Distinction as to tiicSiiig between a commission of 
bankruptcy, and a decree to settle priorities. Td. ib. 

Mortgagee not permitted to. tack» as against the as*' 
sigiiees in bankruptcy, a mortgage sub^uent to ad 
act of bankruptcy, though without notice, and previous 
to the commission, and thongh he had tho legal estate. 
Kisp, Hrrtoft,^:10 Ves. 183. ^Bankcv. Assignment; 
AIorjgage. 

The right of the first mortgagee with tho legal estate 
to lake as agaioat mesne mortgagee, does not coven a 
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BMmgage of the equity of redemption coining to him a» 
executor. To postpone the fint mortgagee on the ! 
ground of having , the title deeds in the possession ofj 
the morfgagoi> the case must amount to fraud. Bar* ! 
nett V. Ves. 130. Mortgage.... 

Kulc between incumbrancers, that a subsequent in- 
cumbrancer, without notice, and having as good a 
right, getting in the' legal estate by assignment of term 
or possessing himself ^of the deed creating it, is pro- 
tected. MatMrell v. Maundrell, on appeal, 10 Ves. 
26*0. 

Subsequent incumbrancer cannot protect himself by 
a satisfied term against a prior incumbrance, unless 
in some sense got in either by an assignment or mak- 
ing tlie trustee a party to tho instrument, or taking 
pi>ssession of tlie tleed creating tlie term ; nor if he has 
notice before he pay his money ; distinction upon that 
as to the dowress, upon no* principle, but established 
by practice. Jd. 271. Term, Attenoant. 

A mortgagee is prevented by the operation of the 
registry act, 6 Anne, c. 2. from tacking, so as to gain 
pnority against mesne registered incunibrances ; and 
for the purpose of adjusting the priorities between 
deeds under this act, judgments also obtain priorities, 
although not generally within the conteiiiulation cf the 
act. uuoiiche V. Ld, Dumaiiy, 1 iScho. & L. 137. 
Kkgisjiiy Act, C. ok. 

• I'hc rcgistiy act in Ireland docs not permit tacking. 
Jd.i57. 

Tacking securities against creditors or assignees 
for valuable consideration. AdnuiH v. Chutou, 6 Ves. 
226. 

Mortgagee may protect himself against a claim of 
dower, by taking an assignment of an old mortgage 
term, prior to the right to dower. v. Williams, 

5 Ves. 130. Mohtg.Mik; 1)<iwf.ii. 

A purchaser of an equity of rctlcmpliun filed his 
bill against the mortgagee, to redeem the original 
niortgpsge, having made a mortgage of other premises 
to the same mortgagee for a distinct debt, the pur- 
chaser cannot ledeein the first without rcdocming the 
second mortgage ; and the parties interested in the 
equity of redemption of the second mortgage, are ne- 
cessary parties to the suit, hesoit v. Denn, 2 Cox, 
42§. MoillGAGE, IIeDEMFIIOH OK j 1*L. IVlKTlKS. 

Hond not to be larked to a mortgiigc against cre- 
ditors. Hamerton v. Itogeriy 1 Ves. J. 513. IIond. 

Mortgagee having also bond, cannot tack it against 
other imecialty crei^tors, though he may against !lic 
heir. Lott/AaiM v. 3 Jlro. C. C. 162. Muin- 

GAGK. 

Third mort^gee buying in the first mortgage pendente 
titej shall exclude theeocond. H(d)hison v. IJavistm, I 
iJro. C. C. 63. Moiitgage ; Lis 

Executor .of ' a mortgage lends a further sum on 
bond ; he mOy tack against the heir or devisee of 
mortgagor, but not against other creditors if the estate 
l)G charged with, oi^viscd for payment of debts. 
Brice v. Fastnedge, Ambl. 685. 

Mortgagee may tack a bond debt as against heir 
or devisee. Id.ib.' 

It is an establish^ rule in equity, that a tli|ld mort- 
gagee without notice Of second, may, by paying off 
first incumbrance, and taking an assignment of his 
interest to liiimKlf, hold the estate against the second 
mortgagee, until he shall be paid what is due to him on 
^lU mortgages. Belehier v! llenforih, 5 J3ro. P. C. 
292. Mortgage. 

®ortgagee, having, pendente Ute, and after 
the first mortgagee had by his answer submitted (on 
money due to him) to assign to the 
. plaintiff, the second mortgagee, obtained an assign- 
ment ot the first mortgage, decreed #b6 ’oirtilfcd tP 
imld the estate against tlie second mortgagee, ,till he 
should be iiaid what was due to him uixm hidth^ • he 
nBfiBg bad no notice of the second mortgage when lie 


dy 'tecuritiis* 

Butler, i £dea. 


fidvanliM his mScy. BeleHSlj^ v. 

522. Mortgage ; lus Pendens. 

A prior mortgagee may tack a subsequent judgment, 
but a prior judgment creditor for obtaining a subse- 
quent mortgage cannot ; a prior mortgagee, however, 
cannot tack a bond debt against the mortgagor, his . 
assignee of the equity of redemption, or creditors ; 
though he may, as u^faist the mortgagor's heir, to 
prevent a circuity. Auan, 2 Ves. 662. 

Where a moitgagee has tacked a judgment to his 
mortgage, be shall not be ooofbM to tlie penalty of 
his judgment, but he is entitled to interest upon his 
judgment debt, though it should exceed.the j^nalty. 
Godfrey v. Walstm, 3 Atk. 518. Morto'age June-' 
ment; Interest nvAONi* venalty. 

M gave plaintiff at different times three notes to 
secure different sums of money, and expressed in each 
** to be secured on his Stoke Hall estate,*’ which was 
mortgaged to defendant ; plaintiff toQk in a prior 
mortgage, to protect the money lent on 6|ie notra : 
Held, that plaintiff, the note holder, on his having 
notice of the second moitgage to defendant, and pay- 
ing off the first incumbrance, shall protect himself 
against defendant's moitgage, and shall be paid, not 
only the money due on the first mortgage, but tlie 
money due on the notes also. Matthew* v, Gartieright, 

2 Atk. 347. 

As to tacking securities, sec Marret v. Parke, 2 
Atk. 52. *•; 

Where a first incumbrancer, by judgment, has like- 
wise a mortgage ; though there is another judgment 
prior to the mortgage, yet if the mortgagee had no 
notice of it, the court will not direct awe in favour 
of the second judgment creditor, unless nfi will pay off 
the first incumbrancer. Stnilhson v. Thompwn, 1 Atk. 
520. 

jMortgagec having notice of a judg^nt, cannot 
tack against the judgment creditor ' sums advanced 
after such notice on security of the mortgaged pre- 
mises. iSitf/i v./iup/cins, Ambl. 793. MoiTtoaoe. 

Where copyhold is twice moitgaged, by surrender 
before the same steward, a tliinl mortgage to the stew- 
ard, who buys in the first, shall not postpone the se- 
cond. Brothers v. Bence, Fitsgibb. 118. Motice. 

If a puisne mortgagee buys in a judgment or statute, 
being the, first Incumbrance, he shall hold till by law 
lie can lie cvicteil. Brace v. Ih* Marlborough, ' % 
l\ W. 493. Mos. 50. See also 9 Mod. 38. 

So where the first mortgagee tend» a further sum 
to the mortgagor, u|)ona statute dr judgment, he shall 
retain against mesne mortga^ till the statute or judg- 
ment is paid. So if a puisne mortgagee buys in a 
prior judgment, extended on an elegit at an under 
value, he shall liold the extent till evicted. But in 
all these cases there must not be notice of the mesne 
incumbrances when the money is lent.' If a puisne 
incumbrancer buys in a prior mbrtgi^, and the legal 
title be in a trustee, or in any thirff person, then the 
buying in such first mortgage will not avail ; but in 
all cases where the legal estate is standing Out, the in- 
cumbrances must be paid according to their priority. 
Jd. ib. : 

I'hird mortgagee buying up firat, becomes prior to 
second. I lasktit w. Strong, Moutgaoe. 

A mortgagee of a copyhold catmot tadt 0 judgment 
to his moitgage, because no judgmeht can affect that 
estate. Cameon v. Pack, 6 Vin. 222. nK6* Mortgage ; 

COX'YIIOLO. ^ 

. W^here bond is tacked to il|Rrtg0|fii‘! monlgagor 
pchnnot redeem without paying the wbmO, though ex- 
ce^ing the penalty. Piers y. Baldtrin, 2 ^.Ab.Oll. 
Inteukst; Benai.tiA Botio. . 

^ Assignee of equity .m<edomp^>^'4bifil'iiot bo afiect- 
^ H>y judgment afrer confessed', by the mortgagor, 
though the judgment cteditor purchase in the mort- 
gage i but dbalitedeeinupon payment of thfi first mort- 
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hon V. iMddal, i Ch. Ca..l49* Hitehjcox y.Stdgeukk, 
fVcrn.157. //asibc^v. Hard. 173. " 

yySkipwith, I Ch. Ca. i20r.>. Mo'btgag£..v 


mohey only, '^ticeerion v. JSkes, 1 Abir 
6. MoKTOAoayltfiUBifp. OF ; JunoMEmr Cre> 
uiTon. 

So also if first morteagce buys. up a judgment. 
S.C.id.326. 1d.ib. / 

A, in 1687- lends £1000 to B on a judgment, at 
which time there was a term of years attendant on the 
inheritance, which had been.-tfuned to three trustees. 
In 1688, B and oae.of the ti^Seies assign the term to 
C for securing money then borrowed of him. A, hail- 
ing notice of this aaimmcnt, gets an assignment of 
the term from the tw^ther trustees, to J), in trust for 
the better seraring his £1000; A shall have the bene- 
fit of this assignment and be paid before C. Bvistol 
■ Y. Hungerford, 2 Vem. 524. 

Third mortgagee buys in the first, and brings bill 
to foreclose the scco^. He need not prove the money 
actually lent; on the third mortgage, the producing an 
acquittance being sufficient. Jlolt v. Milt, 2 Vern. 
297. Mortgage. 

A mate a. mortgage, and afterwards a commission 
of bankruptcy is taken out against him, and commis- 
sioners make an assignment of his estate, and then B 
lends £200 to tho bankrupt on a second mortgage, 
having notice of the bankruptcy, and afterwards he 
gets in the first mortgage : this prior tiiMi tg. i^e '^hall 
not protect the mortgage suliscquou'. to tb<j batik ruptcy. 
Hitchcock V. Sedgmek, 2 Vern. ll 7. JVIoRiOigk. 

\V hen a purchaser buys in.jp old estate or mortgage, 
though nothing is due upon' it, yet in equity, he shall 
tlcfeud himself by it. So ho shall, though he got in 
this prior incumbrance by Undue means, id, 159. 

A man ma^es a first mortgage, and afterwards for 
a further consideration absolutely releases the eejuity 
of redemptipn, and then makes a second mortgage : 
the second mortgagee shall protect himself under an 
old statute, id, 160. 

One articlei fb sell lands lo A, and afterwards ar- 
ticles to sell the same' lands to B. B pays the money 
and gets a conveyance, and A assigns his articles to 
C, who gets in an old statute, he shall defend himseif 
by it. id, ib, 

A subsequent purchaser protected by getting in an 
old satisfied statute. Stanton v. Sadler, 2 A''ern. 30. 

After a bill brought by a second mortgagee against 
the first and third mortgagee to discover incumbrances, 
the last mortgagee may gel in the first incumbrance, 
and project himself against the second. Hawkins v. 
Tniflor, 2 Vern. 29., JMoutoage. 

Third mortgagee without notice at the t'mc of his 
mortgage, buys iu the first incumbrance ; bein'* a satis- 
fied judgment, he shall have the benefit of it. Ed~ 
fnnndsv, Povejf, 1 Vern. 187. Moutgagk. 

Assignee, of a statute purchases the estate, having j 
notice ofB teoad statute. How far he shall make 
use of the first statute to protect his purchase. Hun- 
tington V, Greenv^, I Vern. 49. 

Conusee of a stidute having extended the land, as- 
signs it to J and dies. One that had a second statute, 
gets administration and acknowledges satisfaction on 
the first.statute. Equity will relieve against this prac- 
tice, and pat the assignee in the same plight as if the 
statute was^still iu force. Jd, 51, 

If A mortgages land to B, and then makes another 
mortgage of it to C without notice, and C purchases 
a precedent mortgagp.. outstanding at law, though 
noUiing be due^jupon Itf, or a statute whereon money is 
due which heftBtends^ he shall hold the land until he 
is satliled, thiwgh ^ had notice of B's mortgage be- 
fore his second puidnase'of the prior security; for as hd.^ 
lent bis money .innocently at first, he may do whel 
can to secure' it, and it is ofeno consequence tout 
money is not dup'^oh ll^o iraumbranep, since the 
legal title is tiought up. Marsh/,' Lga, 

162. 163. 166. 2 Vent. 337. ChuireidU v. GrfiV 0 f, 
Ch. Ca. 36. ' Edmunds 7. Povey, 1 187 • 


3. By equitable Lien, 

Eiluitable agreement by articles for security upon a 
share of a ship then building ; with a covenant for a 
future bill of sale, and if the sli^’shoulcf be in the in- 
terval for payment out of the purchasd'^monc^,; post- 
poned to a subsequent bill of sale, with possession 
taken as far as it could be subject to the bui]aei!*s pos- 
session and lien. Daniel v. Rnssell, 14 Ves. 393. 
Executor’s Aguf.kment; Uii.t. op Sale. 

Ennitablc mortgage by deposit of title deeds, pto- 
ferred to a purchase with notice, lliern v. Mill, 13 
A^cs. 414. Rwuitaulf. Mou'igage. 

One agrees for a valaable consideration to convey 
lands to S, and afterwards confesses judgment to N. 
If the consideration money paid by S, be anyways ade- 
quate to the value of the land, it binds the land in 
equity, and shall defeat the judgment. Secus, 6f a 
nuir^pgc, or if tlic consideration was inadequate. 
Firth, ^'r. v.^E7. Winchclsea, 1 P, W, 277. Aguee- 

MMS’F Foil Sale ; .Iuogmknt. 

Mortgagee or purchaser, precedent, though by de- 
fective conveyance, shall be preferred before assig- 
nees of bankrupt. Taylor v. Wheeler, 2 Salk. 449. 
Bavkcy. Assignment. 

If a defective conveyance be made, as a mortgage in 
fee by way of feoffment without livery, e((uity will 
make good ibis cron veya nee, and this tliough after such 
incomplete feoffment, a judgment is confessf;d to a 
third person, whose debt did not originally affect the 
land. Burgh v, Francis, 1 Eq. Ab. 320. 


PRIVATE ACT OF PARLIAMENT. 
See Stat. 1. 


■fy- 

PRIVATE LETTERS. 

See also Copy right, IT. 

^'he principle of the equitable jurisdiction to restrain 
t!tc publication of letters, doubted. Oee v. Pritchardi-'- 
2 Swan. 422. Juiiisnic.TTON. 

The person receiving letters may destroy them. 
rd.4i8. 

No injunction to restrain the publication of letters, 
as painful to the feelings of the writer. Id, 413. 

The ^mblicatioii of letters may be restrained, although 
not designed for profit, id. 415. 

The acts of the parties ma/*upply reasons for not 
restraining the publication of letters. Id, 427. 


PRIVILEGE FROM ARREST. 

See Bankcy., VIJ. 3. (i») ; VITI. 1. (c)>—Pr. Pri- 
vilege FROM Arrest*., 


PRIVITY OF CO 


J-ITLE AND 

BLOOD. 


^ Debtor II. 

Principle on which debtor toistate cannot be made 
defendant to bUJ^by creditors, or residuaiy legatee 
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igatnst executor^ unless collusion, &c^<applies equally 
to the case of a creditor ..overpaid by ttie executor^ 
AUager v, Rowlegf 6 Ves. 748. Fl. Paiitiks ; 
Debtor & Creo.' ■ 

Creditor under deed of trust cannot bavn^ decree 
' for redemption of mortgage against mortgage, unless 
on a special case, as collusion ; that the trustee re* 
fuses, &c. Troughton v> Binkenf 6 Ves. 57t3, JVfor.T- 
CAC'.E, Repemption.of ; Dkiitor & Crkd. 

Upon the punrhase of an cciuity of redemption, the 
agreement of the purchaser with tlie vendor to {vay the 
mortgage, without any communication with the mort- 
gagee, is not sufficient to make it the personal debt of 
the purchaser. Butler v. Butler, 5 Yes. 534. Vend. 
ScPuRCii. ; Mortgaoe. 

Creditors of A cannot maintain a bill against the 
representatives of B to part of the residue, to whose 
estate A is entitled. Emslie v. MMuhiy, 3 13ro. C.C. 
624. Dedtoii & Cr£d. 

B entered into bonds to If, and took a counter 
bond ; H dep^its B*s bond with C as a security ; bill 
filed by C against B and H, that B might might pay 
him out of the debt to H, dismissed. Cator v. Burke, 

1 Bro. C. C. 434. Boxu. 

If first tenant in tail be made party, rcinainder-mcn 
nee<l not be joined, but are bound by decree, 'key- 
noldann v. Perkins, Dick. 427. 

Defendants, executors to their father, who was 
guardian in socage to the plaintiff, were ordered to 
answer for profits taken by him. Burgh, v. JVeut- 
worth, Cary, 54. 

Bill by creditors, and one residuary legatee, against 
a debtor to estate, the executor, and other residuary 
legatees, to compel debtor to pay debt, is not main- 
tainable.. Bickley v. IJouwgton, 2 Kq. Ab. 253. 
Debtor & Crkd. ; Pl. PARTifs. 

Depositions taken in a former cause cannot lie read 
in another cause, against one wlio docs not claim 
under the party against whom those depositions were 
taken ; but if a legatee brings a bill against the exe- 
cutor, and proves assets, another legatee, though no 
par^, may have the benefit of those depositions. 
Cokey, Fountain, 1 Vern. 413. Kvioexci-:. 

If a decree be signed and enroU6l, an assignee may 
revive by sfir« /iichis. Bunn v, Allen, I Vern. 283. 
Purchaser or assignee wlio comes not in privity, 
cannot rcviveeilhcr by .>c;»e /wrius or by hill of revivor, 
but may bring an original bill to carry former decree 
into execution. S. C. id. 42G. A katement & Re- 
vivor ; Assignee. ^ ' 

A decree for confirming an agreement between lord 
and his tenants, for puling beriot and stinting com. 
mon, revived by bilUhfpUgiit by purchaser, who did 
not come into possession and conform, and though 
lord and tenants were tenants for life. Id. ih, 427. 

An infont entitled to the trust of lands in fee, mar- 
ries without the consent of her father, 'i’he father 
brings a bill against IjUfi husband and wife and her 
trustees, that a provision might be made fur her and 
her children out of these lands, 'i'hc husband and 
wife demur, and the demurrer was allowed. Micoe 
V. Powell, 1 Vern. 39. Pl. Demurueh. 

Account decreed between two who had dealings 
only circuitously to avoid multiplicity of suits. Anon, 
Show. P.C. 17. Pl. Bill or Peace. 


PRIZE MONEY. 

Cbaiterparty of affbsightment lictwcen the owners 
-of the ship M, and the commissioners of transports, 
for and on behalf of hi's majesty ; daring its continu- 
ally in the transport service the ship n^es a capture, 
which is condemned, and upon petition to the treasniy, 
two*tbirds of a moiety of the proceeds arisiiik ftoin 
the cl^pturp 4 ,oidcred by warrant from Ike crown to be 


^Mid to^j(he ovmm» Theie pfiyeeda are entirely in 
the diacretion ofthecroWti^ and upon motion for pay- 
ment into court of a stfm, admitted by the commis- 
sioners of transforts to ■ be due for freight under the 
charterpai'ty; which motion was resisted on the ground 
that the commissioners were entitled to set off the 
^amount of the proceeds received by the owners under 
the warrant, payment^^ ordered accordingly, with- 
out prejudice to the qt^on of jaWnership. TImrgar 
v^ Morley, 3 Mer. 20. Cuartjcrparty. 

A British ship was taken iM^ifhe Americans, and 
afterwards taken by one of the%itish crew, brought 
into port and condemned. A writ of prohibition to 
enjoin the judge of the prize court from^ proceeding 
after the termination of the war, at the suit of the 
American owners, to try the (question of ike recapture, 
was refused ; it being a case cle^ly within the juris- 
diction of a yurt of prize, an^uch jurisdidtion not 
being determined by the cessation of the hostilities* 
Case of' the Ship Harmony, Coop. 325. Exp, Lynch, 
1 Mad. 15. 

A court of equity has jurisdiction upon a bill by 
officers of the anuy and the E. 1, Company, on behalf 
of themselves and all others, Ike, for an account of 
prize money received beyond the due proportion, and 
ibr a distribution according to the king^ grant and 
usage, considering the defendants us trustees. But 
upon the construction of the grant, as not creating a 
trust, a demurrer was jjlowed. Brown v. Harris, 
12Ves. 552. Jt/RisoicTioN. 

l^rivatccr sailing and taking prize without letters of 
manque, the prize belongs to tiie king as a droit of the 
crown. Kichols V. Govdall, lOVxs.1^. , Crown 

J*RKllOGATlVK. 

^^o interest completely vested in prizes before con- 
demnation ; but upon condemnation it is considered 
the property of the captor from tlie time of the cap- 
ture. The crown, in prize gnmt|, puts.what is strictly 
bounty iqion the footing of right, considering the 
claim as transmissililc to the legal representatives of 
the claimant, deceased before the grant, subject to his 
will, &c. as his other property. Stevens v. Bagwell, 
15 Ves. 139. Jn’ii.rkst vested. 

Whether tlic court of chancery has jurisdiction to 
determine whether a sliip of war was or was not at the 
time of the capture, one of the squadron under the 
command of a particular officer. Qa.7 Parker v* 
Toulmin, 1 Cox, 265. 

^Vhu^c satisfaction is made to ship owners under a 
royal jiroclamation, for a distribution bf prizes, such 
of the underwriters as have paid are entitled to a res- 
titution of the insurance money ; but those who have 
coinpf'.unded and renounced salvage are nut ; and the 
underwriters who are foreigners are entitled to the be- 
nefit of the proclamation equally witli British sub- 
jects. Blauwpot v. Da Casta, 1 Eden,. 130. 

Assignment of sailor's share of prize money at great 
under-value, set aside for fraud, out still to stand as 
security for what really advanced. The same emiity 
as to an under-assignment. How v. Weldmt, 2 Ves* 
516. Undue Advantage. 

Sale of a seaman's prize mone>. and sutoquent 
agreement in ronfiniiation, set aside. Taytour v* 
Uoclijort, id. 281. 

PROBATE. 

See Will, X.^ 

^ FROCHAIN AML 
See pR. PaocHAiN Ami. 
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PROFESSIQiilAL CON NCE.'i 

Fiotection of confidence Irnttreen solicitor and cli- 
ent extends tt|-. all communications made by client for 
professional assistance, but not where solicitor employ- 
ed in matter not professional. Walker v. WUaman, 
6 Mad. 47. Sol. & Client. 

A clerk to a solicitor commeiunng practice for him- 
self, not to be restnined froin Acting as solicitor for 
parties against whom bis master was employed, upon 
general allegations et bis having in his former service 
acquired inrormation likelp^ to bo prejudicial to the 
clients of his master. Bnelunoy, Sharp , 1 Jac.dOO. 
Sol. a CtJENT; iNjpNCTidW. 

Motion to restrain 'a' solicitor from giving evidence 
of confidential matters, refused ; the propriety of his 
being examined, bmim left to the consideration of the 
court before which ro might appear as a witness. 
Beer v. TFard, id. 77. Pii. Injunction ; Sol. St, 
Client.- . 

A solicitor, who has been discharged, may upon 
proof of misconduct be restrained from communicating 
information that came to him confidentially from his 
client. Semble. Id. ib. 

Professional adviser not bound to discover know- 
ledge communicated by client, but ^^uch he 
knows aliunde he must. Morftan v. Shaw, Mnd. 
57. Pl. Discovery ; Sol. St 

A witness not compelled uAiscuver matters of which 
he obtained knowledge in professional confidence. 1'hc 
privilege not of the attorney but the client, its princi- 
ple and limitation. Packhurst v. Lowte/i, 2 Swan. 
216. Witness. 

How far solicitor may after being concerned for one 
party, be restrained from being concerned for the op- 
posite party, llobitison v. Mullett^ 4 Price, 353. 
Sol. & Clis^^ 

, An attorney' or solicitor cannot give up his client 
and act for the opposite party in any suits between 
, them. £1. Cholmondeley v. Ld. Clinton, 19 Vcs. 261. 
Attorney 6c Cuent. 

Attorney prevented from communicatinghis client’s 
secrets, even by striking off the roll ; not permitted to 
give evidence of them. Id, 268. 

Solicitors in partnership cannot dissolve their part- 
nership, as against their client without his consent, so 
as to enable the retiring partner, as discharged, to act 
against him. Id, 273. Atty. St Client^ Part- 
nership. 

Practice of solicitors, partners, dividing tin 'r busi- 
ness, considering one only as agent to the other, dis- 
allowed i the client being entitled to their united ex- 
ertions. Id, ib, 

A solicitor may by answer to a bill against him and 
his clients refuse to discover any deeds or facts confi- 
dentially communicated to him. Strat ford v. Hogan, 
2 Ball Sc B. 164.-^ Sol. St Client ; Pl. Answer. 

Counsel or attorney cannot be called upon to reveal 
the advice given to the client ; demurrer therefore over- 
ruled as, to the case, and allowed as to the opinion. 
Richardiy* Jackson, 18Ves.474. Discovery ; Pl. 
Demurrer. 

No breach of' confidence in a solicitor to prove cli- 
ent’s handwritiDg ; he is bound to do so, if called up- 
on. Bowies v. Stewart, 1 Scho. & L. 226. Sol. Sc 
Client. 

Defendant Jjbving examined B his clerk in court, 
plaintiff exlireited^ interrogatories to cross-examine 
Aim, to which he demunud, for that he knew no- 
thing but aa defendant’s clerk in court or ^nt. 
Demurrer ovdiyded, as cbvfing too much for it 
ought to conclude, that he knew nothing but by the 
information of hb ' dient. VaUuM. v. Dodomasa, 
2 Atk. 624. Fr. Crobs-Exmon. ; Pl. Dehurrer* 

Wliere at law Uie party calls upon hli attorney ii 


a witnehi, the ^iiier side nay eross-eiamme him to. 
the point in the 'cause* ^ 

Counsel, solicitor or attorney !m|i^Jbe privileged from 
being examined in such cases, buthot an agent. 

’ Demurier to examination, as bSthg counsel for the 
opposite party, was overruled, for that what he knew 
was as conveyancer only. S. C. Ibi 
Counsel is not bound to disclose professional confi- 
dence. Rotkwell V, King,2 Svr9n,i2\, S.P.‘6p«ii- 
cerv. Luttrell, id. ib. and Stanhope y» Nott, id* ib. 
Counsel. . ' . 

A scrivener is entitled to same protection. jSarvey 
V. Clayton, id. Scrivener. 


PROUTS. 

See Rents and Profits. — iNTERMEDfATE pROPitS. 


PROMISSORY NOTES. 

See Bills of Exchange. 

• * PROPERTY TAX. 

See Stat. C. of, 11. 27. 

PUBLIC ACCOUNT. 

See Account, VII. , 

PUBLIC CALAMITY. 

By terms of French ^xmtract, rentes viageres for two 
lives in succession, were, after the death of first life, 
payable with all arreais to survivor. Representative 
of first life relieved against loss of arrears occasioned 
by the French revolution. Hachett v. Paitle, 6 Mad. 

4. Accident. 

It has been the constant rule of courts of equity in 
Ireland, that when, by a general and national cala- 
mity, nothing is mWde out of lands which are a fund 
for the payment of interest, no interest ought to run 
during the continuance of such public calamity. Ba- 
sil v. Atcheson, 4 Bro. P. C. 502. alNTBREST, when 
Payable. 

Jt seems that arrears of an annuity or joiptureil 
v.’hich accrued due during the time of a public re*"' 
hellion, cannot be recovered under a bill m equity. 
Kirklty v. Ormsby, ('olles* Fi C. 134. Tlie decree 
in this cause does not appedr^^v 

PUBLIC OFFICERS. 

See Amba8sador.^Offic£s and Officers Public.'^' 
PUBLIC POLICY. 

See also Agreement, VI. — Bond, III. — Pr. Injon* 

12. (g). -v 

A revolted colony of Spain not recognized' at an 
independent state by GTcat Britain, ezecuteff bonds 
at six per cent, interest as securities for a loan. P 
acting in collusion with B, a- bidder of the bonds id . 
England, by falsely representing;^ that he 'had puN 
chased some of them, induced the plaintiff to beomne 
a purcha^ : Held* on demuner, that the bonds were 
not usurious, ih it did not appear by the bill that the 
contract for the loan was nrade, or the amount of it 
to be pud in this countiy, that P and B would have 
been answerebto to the plaiivtiff for losses sustained 
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PUBLIC POLICY. 


vpon his purchase, but that as the Higinal bontract 
was made witli a government not acknowledged by 
Great Britain, the court would not relieve them:^' 
Thompson v. Powtin, 2 Swan. 194. I^sury ; Vend. 
dcPuncii. 

An agreement between two sons to divide equally 
whatever property they may receive from their father 
in his lifetime, or berame entitled to under his will, 
or by descent or otherwise from him, is not contrary 
to public policy, but will be enforced in equity. We- 
thered v. IVethered, 2 Sim. 183. AciiiEEMENT. 

To prevent a demurrer to bill, it was falsely alleged 
in it’lhat a revolted colony of Spain had lieen recog- 
nized by Great Britain as an independent state : the 
court is bound to know judicially that the allegation 
is false, and not to give it the intended effect, lay- 
toF.y* Barclay, id. 213. Pl. Bill. 

Where, oin, bill for account of profits of voyage 
against captain of East India ship, the executors of 
captain alleged the consideration to be that of pro- 
curing him the command of the ship ; a case was 
sent to law as to the consideration, and question as to 
agreement being against public policy, reserved. 
Money v. Macleod, 2 S. & S. 301. Aureement, 
CoNSinERATiON ; Issue at Law. ■ 

A sum of money was paid by A to B for the pur- 
pose of I ' ‘ 

remains 


oinotion in the army, and it 

unapplied in the hands of B at the death 

of A. C having been compelled, from the bad state 
of his health; to quit the army, and having no pros- 
pect of being able to enter into the service again, 
filed a bill for the money, and it was decreed to be 
paid to him. Leche v. Ld. Kilmorey, 1 Turn. 6c K. 
207. Fuaud, 1LLEC.AL, Baugain. 

.N'ot against public policy that trader sells secret 
in trade, and restrains himself generally from use of it. 
Bryssit V. Whitehead, 1 S. 6c S. 74. Traue, Ke- 

STRAINTS ON ; TlllDE, SFCBri' IN. 

Injunction to restrain the infringement of copyright 
in a work as to which it apjicars doubtful whether it 
did not (end to impugn the doctrines of the scriptures, 
refused. JMwrence y. Smith, IJac, 471. Injvnc. 3 
InpriNoement of Copyright. 

Securities given to persons who would lie preju- 
diced by the passing of a private bill in parliament in 
consideration of tiicir withdrawing their opposition to 
it, are not illegal. Vnujkall BWdge Comp, v. El, 
Spencer, id. 64. Contract. 

An agreement between an insolvent debtor and Ms 
assignee, by which an estate of the insolvent is to be 
hold in trust by tlie* assig^e to pay out of tlic rents 
and profits, annuities"' Ur: fhe insolvent and his wife, 
and tM surplus extinction of a debt owing 

to the 'assignee, is a transaction whicli, being brought 
before a court of equity at the instance of the insol- 
vent himself,, must be rescinded on the ground of 
public policy. ' M* Neill v. Cahill, on appeal, 2 Bli. 
229. AobEbment ; Insolvency. 

A person executing a deed for the purpose of de- 
frauding the law, cannot come into equity for the pur- 
pose of setting i( aside, even thougn the instrument 
has never b^n made use of ; and, therefore, if A 
. jdhnvey an estate to B as a qualilication to kill game, 
flKluily will not compel a reconveyance, lioberts v. 
aoberi $9 Dan; 143. Fraud. 


^ Deqpurer to bill of discovery in support of an ac- 
tion to leeover the expences of entertainment given 
by the plaintiflF under on agreement with the defend- 
1 ant to introduce him to a woman of fortune with a 
view of mairiage, allowed. King v. Biot, 3 Mer. 
693. Pl. Demurrer. 

Securities given in consideration of *withdldiag op- 
position to bill in parliamenl are iUci|j[al as against 
public policy, and securities ordered to be d<divered 
up. Ve^hall Bridge Comp. v. E. Spencer, 2 Mad. 356. 
But sec S«C. IJac. 64. Securities, Delivery vp op. 


Injunction fiBiod tp lestnlln the defendant from 
suing for a rent^chaige, granted to (lualify him to sit 
in parliament, the purpose never having been answer- 
ed. Platamore. v. Staple, Coop. 250. Fraud ; In- 
junction. 

Equity will not look minutely into the circum- 
stances of a transaction iinpe^hcd on the grounds of 
public policy. Roche .V. CrBrim, 1 Ball 6c B. 938. 

CONTIIAUT. * 

Agreement between A, B arid C .that they shall 
purchase ship, and that it- shi^ be rogistered in the 
names of A and B is against public pcijcy, and de- 
murrer allowed to bill l^.,.ju:oottut in sudh transaction. 
Baltersby v. Smith, 3 Mad. 1^ Snip; BiEGIsthy 3 
Agreement. 

An agreement between two persons having expecta- 
tions from a third to divide ec|ual]y whatev^^e might 
leave tiiem, is valid. Flancood v. Tooke, xwm. 192. 
Wrthered V. IVethered, id. 183. Agreement. 

Contracts contrary to the policy of^the law, U ,a 
deed of gift by a client to an atturno]^ by an lieir to 
I guardian, the purehase of a reversion from a ^oung 
heir, the trustee selling to himself, set aside witliout 
evidence of fraud. Morse v. Royal, 12 Ves. 37 !• 
Contract. 

Bond to marry or pay money established at law ; 
but injunction granted till hearing on ground of 
policy, l)cing an engagement u^Hin expectations under 
will of third person, tifough not a relation, from 
wiiom it was kept secret, to marry at his death, 
and no mutual obligation. Cock v. Richard, 10 Ves. 
429. Bond; Marriage; Injunction; Mu- 
tuality. 

A Ixmd, given as a remuneration to obligee for 
having assisted obligor in alfecting an elopement and 
a marriage without consent of the friends of the 
wife, declared void, though given volqUtarily after the 
marriage, and without any previorii- agreement for 
the same. WilUanmn v. Gihon, 2 Scho. & L. 357* 
Bond. 

Contract for sale of command of .£• India ships is 
illegal, and therefore cannot be enforced by suit 
U})on equity against the fund paid by Comp, as a 
com|iensation under the regulations of 1796, to re- 
strain the practice in future. ITiompson v. Thompson, 

7 Ves, 470. 

I Bond by a father to secure an annuity to his son 
I until he should be in possession of a living of a cer- 
I tain value, amJ an agreement of the same date re- 
I citing the bond, declaring that the son would forth- 
with enter into holy onlers and accept such living. 
'Fhe Ld. Ch. expressed a strong opinion that upon 
grounds of public policy, by iho effect of the agr<»- 
ment, the transaction was illegal ; but the decision , 
was, upon the ground that son had not complied 
with the condition, having received the annuity nine 
years, and being still only in deacon’s orders, that 
the annuity was determinable by the father or his 
representatives. Ld. Kircndbright v. Ly. AtVeud- 
hright, 8 Ves. 51. Bond. 

Bill for reconveyance of qualification to sit in par- 
liament, given by father to his son, dismissed, with 
costs. Cnrtis v. Perry^ 6 Ves. 747# ' Fraudulent 
Conveyance. 

Bill for specific performance of - ajpE^ent, ori- 
ginating in communications by cominisfioim who 
took the depositions in wcause,' and|||y witnesses, 
to defendant, as to nature and evitece ; 

though pifuntifF was not implicated, in ^e transac- 
tioHjj, bill was dismissed on grounds w, public po^ 
Hey. Cooth V* Jacksotf^ 6 . Ves. 12« ..^iwaciFic Feb- 
formancb. 

command of an £•' India ship is a public 
trust ; and the sale of i%, contrary to a public re- 
gulation of tte Company, is a bnaich of public duty. . 



PUBLIC f»OLiCY— Q uakers. iiss 


XT. /. Comp. Vi Neavo^'-b V^' 181^^. I. Ci^P- } 
OvTicKs, Sale OP. 

Bill for dtscoveiv whether the plaintiffs were not 
employed by one defendant, a peer, as solicitors, to 

S recent and prosecute a petition on tehalf of the other 
efendant, complaining 'df a return of a member of 
parliament, that he might duly elected. De- 
murrer allowed on grounds of public policy, and 
because the di^ooveiy could have no effect; and 
principally because such transaction would amount 
to iriaintenauce at common law. Wallis v. Dk. 
Portland, 3 Vcs. 494. * Pl. Discover v ; Mainte- 
nance OP Suit. 

Bill of exchange to ^cure procuration mo- 
ney, stipulated to • be paid to colonel of regiment for 
commission, is void, and court will interfere even 
after the.^money is in 'hands of sheiiff on execution 
at law. ''Whittingham v. Bourgogne, 3Anst. 900. 
Injunc. ; Sale op Offices. 

An assignment of the half-pay of an officer in the 
anny is bad in ^uity, as well as at law. Stone v. 
Lulderdale, 2 Anst. 533. Assionment of Half- 
Pay. 

Perpetual injunction granted against a bond for 
the purchase of an estate upon the public (mlicy of 
the law, although the office was not within ti)p star. 
Kamington v. Du Chalet, 2 Bro. C. (\ 124. 1: .> c.n . 

Perpetual ; Bond. 

Money advanced by plaiiiCiff ' to the defendant to 
procure him a commission in tlie marines, decreed 
to be refunded with interest, plaintiff having, after 
six months, been discovered to have w'orn a livery, 
and being thereupon discharged, first, upon grounds 
of public policy, and secondly, as plaintiff had been 
imposed Ujpon, defendant knowing that he was in- 
capable of holding the commission. Motris v. 
M*Culloch, 2 £den, 190. Ambl. 432. Fraudu- 
lent Agreement. 

Exhibits ordered to be delivered before determina- 
tion of question on ground of public policy. IClliot 
V. Williams, Dick. 325. 

^ A promissory note suspicious in itself, under the 
circumstances, and the admitted object of it being 
uii impioper one, even if the note were actually gc- 
nuioc, decreed, at the instance of the (wrson alleged 
to have given it, to be deposited with the register of 
the court, in the first instance, with a declaration that 
the plaintiff was entitled to be relieved against it, 
without preventing the defendant from bringing an 
action on it within a reasonable time ; and if delay 
in doing so, then to be deliveioil up. /ip. Win- 
chester V. Fournier, 2 Ves. 445. Dei.ivery ur of 

VOIDAHLE SeCUHITTES. 

A bill in equity lies not to compel specific per- 
formance of an agreement to pay money, in consi- 


deratW of hlwg 8 tiih^^^nnliBCUtiett for felony. 
Soeus, if to stop a pT 08 ectttk)i|.; Ujl'.law for a fraud. 
Johnson y.'Ogilhy, 3 P. VV* Specific Per* 

formanck. ' . . , 

The purchase of a share in imne 8 » Which proved 
to bo a bubble, or money paid for efiecting illegal 
insurances; are not such considerations as will sup- 
port a bill of exchange in equity. Brawn V. Marm, 
Gilb. Eq. Hep. 154. Krp, Mather, 3 Vdk 373. 
Consideration. . 

It seems that arrears of an annuity or jointure^ 
which accrued due during the time of apubliqjre- 
bellion, cannot be recovered under a bill in eqiUty. 
Kirkhy v. Ornishi/, Colles* P. C. 134. The denhee 
in this cause does not appear. Punuc Calamity. 

Bond given by A to B for B’s c luittiug his pretence, 
and proemring A to be admitted purser to one of the : 
king’s ships. Court will relieve on payment of prin- 
cipal without interest or costs. Symonds v. Gmsoisv 
2 Vern. 308. Bond. 

One apprentice gives a bond to another arorentiGe 
for 50/. woR at play. Bond decreed to be deliveii^ 
up, gaming among apprentices being of the worst 
conscrpiences. By the custom of LoMon, a master 
may Ji^lify turning away his apprentice if he fire* 
quents gaming. Woodroffe v. Faniham, 2 Vern. 
291. Gaming; ArniENTicE ; Custom of Lon-s 

DON. 

A policy of insurance being made an ill use of, 
the court decreed it to lie delivered up. Whittingham 
V. Thornboruugh, Tree. Chan. 20. S. C, 2 \'’ern. 
206. 

One differing with his mother, settles his mansion- 
house on his brother, but first takes a Imnd from him 
in his sister’s name, that the brother should not per- 
mit his mother to come into the house. Bond set 
aside in eiiuity as unnatural bond. Traiton v. Tniton, 
1 Vern. 413. Bond. 

A agrees to surrender his office to B for 100/., for 
which B gives a bond to A. A surrenders ; but B ig 
refused to be admitted. No relief against this bond. 
Berisford v. Bone, 1 Vern. 98. 

Uigacy left to procure a dukedom, void. EL 
Kingston v. Picrepoint, 1 V^rn. 6. Legacy. 


rUFFERS. 
See Auction. 



purchAsK. ' 

Slee Estate, XI. — Fraud, VII* — Pl* Plea, 15. 


Ql/AKERS. frivolous. Wood v. SUn'y, 1 P. W. 781. Fh* An- 

As to Quakers answering and deposing Beame’s the” ijjsh 'stat. 6 Geo. 1. c. 6. s. 6. Qnalmrs' 

Order, 248, 249. obliged to give in their answers to bills ^painat 

If one puts in his answ^os being a Quaker, the them in Chancery w the Exchequer, with Mheir --; 
court will nqt^uirc whetfUlr he is such. Marsh v. n.anies or marks su Aribcil, making the- afifinnatioR ' 
Robinion, 2 Ansli. 4tl9. Pr. Answer. prescribed by the act; by wlutb the affirmant »** 

A- Quaker '.jeannot lie admitted to exhibiCt articles required to declare that he is peisiiaded in hiscon* 
of the peace M^inst her husband upon her afilinna- science, that the taking of an Oath in any ease is 
tion, as it is ivtbture of a crimimLl prosecution. Exp. contrary to the law of Gfid, and that the answer 
Oumb/ston, 2 Atk. . 79 . 3* C. 9 Mod. 232. ;Pr:Sui*. he gives is true; safch affirmatbnto be written at 
PLICA viT. the fMit of the ingrdssed co^ of the answer, and 

. The court allowed a Quaker to put in „his answer to be signed or .have the niaik put, witnes^d by 
Without oath or affinnation, where the bill appeared the afifiimaut’s idx clerk or attorney or solicitor; 
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m QaaUr dtevicted of lo declariu^contrity to the 
troth, to be liable to the penalties of peijuiy: pro- 
?^ed (s. 6.) thot no person shall be deemed a 
Quaker within the act, unless he produce a certifi- 
cate to the couh, Under the hands of six . creditable 
persons of his own congregation, of his beii^ of that 
profession fur at least three years past. - ':v 

A bill being preferred against a Quaker for tithes, 
who refiised to answer upon oath, the defendant was 
bronght to tlie bar, and having been brought three 
fun^ before, tlie bill was taken pro amfessa, and it 
was'refeiTcd to a master to examine what was due, 
and not to be armed with a commission for that pur- 
pose. Anoiim 2 C.C. 237. 2 Free. 27. Fa. An- 
fiwsn, JvHAT ; Fit. Bill, rno confesso. 


QUIT RENTS. 

Quit rents, being incidents of tenure, arc proper 
8i]bj|ectS. of compensation. K<thtif.e v. Stepfirnson, 
Is. & S. 122. Compensation ; Vend. Sc I’diicii. 

Quit rent shall not be apportioned as betwccti the 
tenant for life and remainder-man, the stat. 1 } Geo. 
2. c. 19. s. 4. having no application in this case. 
Suttou V. Chaplin, 10 Ves. 66. 

Bill does not lie against several tenants of a manor 
for quit rents,' the plaintiiT's remedy being at law, and 
the suit also multifarious as to the dilfcrent tenants. 
Bouivrie v. Prentice, 1 Bro. C. C. 200. Fl. IIIul- 

TIFAIUOUSNESS ; LaNOL. Sl Tkn. 

Though a bill in equity lies to recover a small quit 
rent, yet it ought to appear that plaintiff has no re> 
medy for the same at law. Holder v. Chamburu, 
3 F. W. 266. 


! Bill by the ^16 agiiut hin^; tenant iot a quit rent ? 
the bill alleged, that Ute lanid ont of which it issued, 
by reaMn of the unity of possession of. the lands out 
of which the rent was supposed to issue, with other 
lands, was not known. Defendant answered as to 
discoveiy, but demurred as to lelicf. Sed qum, 
whether a demurrer to all relief be good. Nurt/i v. 
El. Strafford, 3 P. W.'^149. ,, 

An owner of a quit rent ihatt W taxes only in 
proimrtion to what the land pays ; but if the matter 
has been examined by the commissioners of the land 
tax, the court will not re-examine it. \^Brockman v. 
i/o»eyu/i)i)rf, 1 P. W. 33§« vi-iO 

The couit of judicatiiiee for rebuilding houses burnt 
down by the great fire in London, having settled the 
rent which the tenant was to pay fur a hqiiso at 5i. |)cr 
annum, and there being an ancient rent.^.25«. per 
annum issuing out of the same house to U^aritaole . 
use, now twenty years in anear, a question arose, 
whether the landlord or tenant should pay this rent 1 
Upon rending the act of parliament, Ld. Keeper was 
satisfieil tlic tenant was in no case to be chargra with 
more than the rent of 5/. per aiiniiin in the whole, and 
directed plaintiff to bring Lady 1), who had the rever- 
sion expectant on the lease, before the court, aud or- 
dered the tenant not to pay any more of his rent in 
the mean time, and declared that the growing pay- 
ments, and the arrears of tlie 255. per annum, should 
lie deducted out of the rent. Grice v. Banke, 1 Vern. 
309. 

Bill in equity lies for recovering ancient quit rents, 
though vciy small as 25. or 3s. per annum ; and if 
proved to be constantly paid, . the court will decree 
payment, or will direct an issue to tiy whether any 
and what rcni is issuing out of all or any of the laocfo 
in the bill. Cocks v. I'olcy, 2 Vern. 3&9. 


BEAL ASSETS. 

Sec Exectjoiis, X. 1 j XI. 3. 

„ REAL ESTATE. 

, See EsTJtTB, Vlll. 

■ HEBEFJJON. 

See Fu. Cohmisbiom of Rebellion. 


RECEIPT. 

See also Executors, VI.; Tuvstees, V. 

Where conv^anite is executed to purchaser which 
expresses purchase money to have been paid, estate 
does not |»ss by the conveyance in equity till money 
actnsiny paid, although receipt for same is indorsed 
on conveyance. Winter v. M. Anson, 1 S. & S. 
^1’ Vend. fiPuKCH* 

A ngnt is not barred, by merdy signing a receipt 
M a Witness, upon payment by the executor to the 
mate puny, not amoupting to a release pr fraud. 
Holm ^ V. Cvstanee, 12 Ves. 279* 

;.,foining in a receipt, thongb perhaps not aMetely 
“'••tojry, not conclusive against an ezecuterA.nny 
than against a trusteo, to chaige him Wlte the 


receipts of his co* executor. Iloiffiy v. lilakeman, 
4 Ves. 608. Exon, pivusonal Liaii. 

Executor joiriing in rcceijit for conformity sake, and 
not rucrciving money, is not liable. IFatl/tf-v. Clarke, 
Dick. 329. 

Otherwise, in case of trustee. Id. ib. 330. 

Defendant bound, in chancery, to answer as to re- 
ceipt of rent. IJire v. Linloft, Cary, 71. 

Faymciit of debt, without taking receipt, relicvable 
in C(|uity, on oath of party. Cary, 2. 

Receipt indorsed, signed by the seller for tlie pur- 
chase money, if the money he not really paid, is of no 
avail. Coppin v. Cojtjnn, 2 P. W. 295. 


RECOGNIZANCE; . 

Recognizances must be enrolled to warrant scire 
facias. Beanie’s Ord. 36. . ^ , 

Not to be enrolled after year, unle^..o^red« Id. 

..A ' 1 

For gocln behaviour, when to lie filed in the year. 
Id. 39. 

To the king’s use, to Ik enrolled and calendared* 
Id. 41. W ■"’> . " 

The vacating of, to be attended by of enrol- 
ments. ^Jd. 98. ' . 

To W enrolled within a few days,^cpnd taken to 
Rolls chapel. Id. 93. . 

Unless, enrolled widun six teqatliif not to be en», 
implied: rrfi244. 

Exceptions thereto* - Id* 944. 

Reeugnizance by a. j^idian, in the matter- of a 
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RECOGNIZANCE— reconveyance: Ac. 


minor, m not n^debt due to tMeiowi^ Where i(’d^ 
to the crown is not of a^[nibluS‘ nUture, crown prbceili 
should not issue. Exp* Uiheri 1 Ball & B. 199. 
Guardian & Ward ; Crown'Debt... 

Reci^nizance of defendants, and two sureties for 
20001., discharged on paytnent of that sttoi, although, 
in the mean time, a larger aum appeared to be diih. 
Baker v. Jefferies, 2 Cox. 226: 

Surety in recog^nizMAi^ of receiver discharged ; fresh 
recognizance entered into ; time for enrolment elapsed, 
entered nune pn^ tune* Vaughan v. Vaughan, Dick. 
90. 8. P. BUds V. Betti, id. 336. 

Habeas corpus to wavden}e(f Fleet to have defend- 
ant in courti to be charg^ Wwdebt on recognizance. 
Wal'd V. Crouch, Caryi’rl. 

PlaiutifT. being in execution on statute, released on 
recognizaape. no cause being shown, liosse v. Xios- 
teU, Cai^ 60 . 

A is principal in a recognizance of 50001., and H 
and C sureties. A afterwards jointures his wife be- 
fore marriage in some lands, without notice either to 
the wife or Her friends of this recognizance, and de- 
vises his real and personal estate to B. one of his 
sureties, and dies first. The personal estate of A, the 
principal, shall be applu'd towards this recognizance; 
then his land devised, the devisee being a volunteer ; 
next the paraplicrnalia of the wife ('f the priuc-'pal ; 
and lastly, the two sureties shall c< i^ribute t make 
up the dmciency. Tynt v. l)int, 2 P.W. 542. Mos. 
192. Admon. of Asskts ; P'niN. & Surfty. 

A recognizance not enrolled, shall be looked upon 
as a bond, and paid as a debt by specialty. Bothomlp 
vJ Fairjiix, VP*\V, 334* 2Vem. 750. Admox. of 
Assets. 

So a recognizance, not regularly taken, may be 
sued as an obligation. Id, ih. 

An action^t law will lie upon a recognizance ; but 
if it is entered into in pursuance of an order of this 
court, the court will not allow it to be sued otherwise 
than by a scire facias in this court. Grant v. Stone, 
1 Vern. 313. Injunc. against Pnors. at Law. 


RECONVEYANCE ; REIMBURSEMENT ; 
AND RETRANSFER OF STOCK AND UN- 
CLAIMED DIVIDENDS. 

See also MouTCiAoie. V. 5. ^ 

A second claimant proving his right, and uni^de to 
obtain transfer fi^m first claimant, court of chancery. 
&c.. to order commissioners for reduction of national 
debt, to transfer such stoc:k. in their name, as shall bo 
sufficient. 56 Geo. 3. c. 60. 

As to security for reimbursement of tenant for life, 
for loss sustained by being wrongfully restrained from 
cutting timber. Ac. Wotnbwell v. Belasvse, cited 
6 Ves. no. n. fo). 

The court, upon petition, under the stat. 56 Geo. 3. 
c. 60., will direct stock, which has been transferred to 
the sinking fuRtdi to be re-transferred to the petition- 
ers, where' theff;.title is clear, without any reference to 
the master to ascerlain wlio is bencficialUkentitled to 
the stock. Exp* Nicholl, 1 Turn. A R. n9. Stat. 

C. OF. 

. Cn petition, under the ii|t. 56 Geo. 3. c. 60.. for 
a re-transfer of unclaimed nock that has been trans- 
ferred to the elnking fund, the costs are in general to 
be paid out of the stock in question. Eij^^artin, 
1 Jac. 55. pR* Costs. 

Court will n^^ , under 56 Geo* 3. c., 60.. order, on 
petition, a r%>ttankfer of unclaimed stock t^t has bei^ 
transfeiied to unking fund, when title le disputed. 
Exp* Lovell, 2 J. & W. 397> Title. % 

Unclaim^ dividends, whi&bb had been transferred 


to cdmitdisioneiSfeDr sinking/tiatlonal debt. v standing 
in the name of A. who hatf||||^^o bankrupt, and 
died, were claihned by A*8 div&ti^.and B, who al- 
leged A to have held the sto(£. Ajl'trustee for B : 
stock ordered to be re-transferrwba'the accountant- 
general, and a reference directed to master to inquire 
who entitled. Exp* Gillet, 3 Mad. 28. National 
Debt. *■ 

Creditor, who had advanced money to corporation 
established for maintenance of poor of certain diit^e^ 
held entitled to compel assessment of rates sntiic^^ 
after maintenance of poor, to pay principal and inte* 
rest of the debt. Jones v. Parishes rf Alontgome^, 
Sfc* 3 Swan. 202. Assessment uv Hates. 

Sum of money, paid by mistake by asdgnee of one 
bankruptcy to assignees of another bankruptcy, and; 
divided amongst cn^itors, directed to be reimburaad 
out of future effects. Exp. Bignotd, 2 Mad. 476f 
Uankcy. ; Paymt. by Mistake. 

Advances to a married woman, deserted by her 
husband, on the credit of a fund in court, her 
perty fur hi^r maintenance exceeding the intomcf^f. 
that, reimbursed out of the capital. Guy v. Pearkps, 
18 Ves. j96. •Fund in Court; Feme Covert. s«.n 

PAltATE EsrAFK. ^ 

The relief in respect of expenditure, under ah erro- 
neous opinion of title, or an expectation of a larger 
interest, or, that the enjoyment would not be disturbed, 
with the knowledge and permission of the other part;jri| 
reijuires a case of bad faith clearly made out In this 
instance, it failed for want of evidence. Dann v. 
Spurrier, 7 Ves- 231. 

Bill by a former churchwarden against the parish 
officers, trustees of an estate for the poor of the parish 
and forty inhabitants, to be reimbursed money laid 
out on account of the trust under an order of vestry ; 
his accounts being passed, and an order made for' 
payment : upon demurrer, tlie^ Ld. Ch. expressed a 
strong opinion against such a hill. and. as it appeared 
not to be signed by counsel, ordered it to be taken oflT 
! the file, and the plaintiff to pi^ the costs. French y. 
Dear, 5 Ves. 547* Pr.. Sio. of Counsel ; CriURCH- 

W AUDENS. 

Where deeds arc set aside for fraud, but the estate 
lias been conveyed to a third person, as an instrument 
not privy to the fraud, or where they are set aside on 
paying so much money, a re-conveyance oueffit to be 
dof^eed. Bates v. Graves, 2 Ves. J. 295. Fraud. 

Demurrer overruled, and costs paid ; on re-argu- 
ment. demurrer allowed, cQItt to ue refiioded. Oats 
V. Chapman, Dick. 148. P® Costs. 

Articles, on marriage, to 'irtrttle lands on husband 
and wife for lives, ipmainder to heirs^male of body of 
wife by husband, remainder In his heirs male by se- 
cond wife, remainder to. heira^- female ly raairiage. 
Settlement is made before mairriage. ^d smd to be- 
in pursuance of articles, whereby lands are limited tp 
husband for life, without waste, and with power off 
making leases, r^ainder to first, &C}, sons of mar- 
riage ill tail male,'* remainder to first, &c., sons in tail 
by second marriage, remainder to heirs of body of 
husband. There arc two daughters husbajiid dnilbni 
recovery, anil devises to sister. Daughters inay'iffilna- 
pel re-conveyance. lVe>t v. Erisey, i-Gein. 412#' 
S.C. 2 P.W. 349. S. g. on appeal. I Brpwn^P^C.' 
225. Settlement, C. of ; Fine 5c Rxcovmt^^o 

BOUND. M i 

Where tenant in tau, supposing himself ■ tenant in 
fee, lays outmonejboo estate^ court will not deeren? 
satisfaction a|rain8t devisee of ancestor, who becomes 
entitled on failure of issue i%4ail. EUinor v* Gartong 
9 Mod. 48. Ten. 4p»Tazl. 

Moii^ paid fot -Kveriiooi which could not be en- 
joyed; ordered to be refunded. 'Pieketon v. Littieeote, 
Sfe* Cary, 93. 5v 
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RECQRDSf^RELEASB; 


records, 

See alio "Deeds, 


When racoMs to be exemplified and when not. 
Beanie’s Ord. 45, 46. 

Their vacating, &c. to be attended by clerks or in- 
rolments. id. 98. 

To be carried to chapel of rolls and there filed and 
calendared. Id. 99. 

On being filed with attorney, to be personally 
traitsfeited to the attorney of other side. Id. 100. 

Not to be taken out of the office. Id. Ill, 123. 
141. 

To be tramferred to chapel of rolls. Id. 118. 124. 
136. 252. m 331. 

To be filed with sU derk. Id. 140. 

To remain in custody of six clerk. Id. 141. 

To be returned to six clerk. Id. 231. 

Records lost, new engrossment ordered from office 
copies. William y^ Fhyer, Dick. 324. 


RECOVERIES. 

See Fnsi and RtrovEnJEs. 


REDEMPTTOX. 

Sri? SeCVRITY, V. — MoiiTGAOK, V. — Annvity,VIT. 
REGISIRY. 

See Ship REoisritv. — Dci-ds, XII. — PniouiTY of 
S tn- uiTY. 

REnmURSEMI-NT. 

.SW' Ul(’ONVF.YA\<’I'., &C. 

RKLATIOXS. 

See. aht Covmoi- ua i io.vs^ J 1 1. 2. 

First cousins twice removed come un<lor <lenom»n.i 
lion of first and second cousins, as secuiid i.'ousins, 
they being related to mopositois in same, \iz. sixth 
degree. Silen.yt Bellf H IS. \ S. 301. Disikiku- 

TION. ' ''' 

Word *'reiaJ^8i^J in a will,, means “ next of 
kin bequest df residue to testator’s wifi* for life 
with a directioD to dii^pose of the residue amongst his 
relations in such manner as site siioiild tliiiik fit.” 
Appointment to Ifclations not being next of kin, void, 
and the residue decreed to be distributed amongst 
those who wei^ pext of kin to tlie testator at the time 
of his death. Pojye \.lVhitcombef SpAlcr. 689. Will, 

C. OP, WHO TAKE. 

Bluest to relations confined to next of kin ac- 
colding to statute of distributions. Cruwy v. Colmau, 
9yes. 323. WiLt, C. or. 

Though upon bci^uests to relations with a power of 
selection, the party may go beyond those included in 
statute of distributions ; the .^ntrary is adhered to 
jdienever the execution dcvolm on. the court. Id. 
.v324. Id. ^ 

*' Legiuy tq exermtor to be distributed amongst the 
of testator.: a relation who was poor at 
the time of testator’s deitth, bitt became rich before 
dtftribation, not entitled; pooc^atiqa;:4ying,4teibic 
distribution, his claim not tran^issifild te & ^per- 
sonal representative: where a pen^ lias a;poweVof 


#Mribntion aidlMg pm?rchHbns, h^^ay distrilrato 
mhongst all poor reHnons, however remote ; but 
where the court is called; on. to distribute, in failure 
of the person m empnwei-ed, it will confine itself to 
iidations withiiT the statute of distributions. Mahon 
v.,Samge, 1 6^* fic L. Ilk. Id. 

"'Bequest to rdations meaos those entitled under 
statute of distributions." Thomae \. Hole, Dick. 50. 



RELATOR. 

6ee CqABiTY, 1 V. 2, 



RELEASE. 


See Drins, IV. — Dkf.hs, VI. — Dow'ER, IV.— 

J*L. ]*LKA, 16. — l*itE;suMrTH)N, 11 . — Pkincipai. 

& SuilKTY, IW 

A pica of release, if the consideration be impeach- 
ed, must Contain averments siijipurted fully by an 
answer covering the grounds upon which the con- 
sideration is impugned, and cannot extend to a dis- 
covery of the consideration. Varher v. Alcoch, 1 Y. 
& J. 432. Pl. Plea of Release. 

The assignee of a leoK executes a bond to in- 
demnify the original Icss^ agaifist the covenants 
contained in the original lease ; he' afterwards quits 
the country ; the house is left untenanted, and the 
original lessees are obliged to pay the rent reserved ; 
the assignee having subse(]uently returned to England, 
makes a compromise with them for the siim then due, 
in rcsi)ect of his nnn'pnrformauce of the covenants, 
and sluutly afterward got:$ abroad ; they demise the 
house to a person who continues in the possession till 
the end of the term : held, that this mode of ilealing 
with the premises does not give the assignee any title 
in c<|uity to relief against the legal cfTtiCt of his bond. 
Amlerstm \. Jiailey, 1 Russ. 313. .BdMo; Oui.iciou 
AM* OnLiorr. 

A charge on lands created by deed cannot be dis- 
charged but by I Iced, or at least by some formal act 
of rcloasA Cupit v. Jackson, 13 PricU, 721. S. C. 
I M‘('lel. 495. CiiAiioE on Lands. 

Jf the wife insist upon her ccpiity against Uic 
assiguf'ini' in 1>'inkriq)tcy of her husband, it attaches 
for tlie benefit of lier children, and she cannot after- 
wards release it in favour of her liusliatNl. Barker v. 

6 .Mad. 330. Uankcy. Pno vision for Wife ; 
lll'SB. & Wll-K. 

Demurrer to a hill by a surety, stating that two 
partners, having agreed to execute :i release to the 
principal, in consideration of an :issigDment of his 
cficcts, one alone executed the release, overruled ; 
whether a release so executed binds all the partners ; 
Quo re J ILnKkbhaw v. Parkins, 2 iivan. 539. Paiit- 

NKIISlllP. 

li G having died intestate, possessed of conifider- 
able ]>ersonal property, artd entitled, .after the death 
of his wife, to the principal of ceiufo bank stock, 
standing im the name of a trustee, brother, by 
letter, exjSfessed his iiitentiou of rdinquishing liis 
share of the intestate’s estate to the .wid widow, ex- 
ecuted to the trustee ^rensferrittg fb the widow) a 
release of the bank stodll'and directed the prepara- 
tion of a release of the general personal estate, the 
cxecuti^ of wJiicIi was prevented 1^ hu death, but 
liis wisMo execute it continued to bis last hour ; the 
release of the stock ia- effectual inviiVbur of the in- 
testate’s widow; blit the .intetftioii^ to reUxu}uish the 
share of the general perMfial estate not bcing^ per- 
fected, amounts not to a (pft, and she, as administra- 
tiix, .musiYccount representatives of. the bro- 
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ther, but w^ftout tnU 
1 Swan. 485. Exempi 


ExEMPTioH pf-DEKDB; Gift, i 
A solicitor has a lien upon costs, oyder^ to 
to his client upon a petition in bankmptcy, although 
there be no fund in court ; nor can me client rdease 
the benefit of the order to the preji^.of 
tor. Exp, Bryant, 2 Rose. 237. 8^ & CiiEfre ; 
Lien ; Bankcy. Onpxn for Payment ; Debtou 
AND Cred. ■ 


A bond from the owner of an estate charged to 
the person entitled to the charge, who signed a re- 
ceipt for the amount, is not a substitution for the 
charge, but merely an' flddUional security, and the 
estate not thereby released.^'it is not incumbent on 
the creditor to prove that it was not the intention of 
the parties to this transaction that the bond should 
be a stthjMttution of the charge, but it lies on the 
owner oT'^e estate to make out that the estate is dis- 
char^. &itwder* V.' Les//e, 2 Rail A 13. 509 
CriABOB ON Estate ; Pn. Evin. onus Prohandi. 

Defence of release is not proper for answer, but 
for plea only. Leonard y,'T^omrd, 1 ]3all& B.323. 
Pl. Answer. 

Quasi intail of an estate for lives barred by re- 
lease. Moodifv. Walters, 1j 6 Ves. 313. Tenant iv 
Tail, and Rkmainoeu. 

Proof under bankruptcy of one j int debte after 
receiving composition from the other, expunged ; re- 
lease to one being a Teleasjb to both. Eap. Slater, 

6 Ves. 146. Bankcy. Proof in ; Bankcy. Part- 

NEttSHll*.. 

-Notwithstgnding declaration of the testator to his 
executor, that he never meant to call for payment of a 
promissory note, it was held part of the assets which 
were insufficient for the legacies, a charge on the itjal 
estate failing for want of a proper attestation of the 
will. Jiyr/i V. God/ivv, 4 Ves. 6. Assets ; Debioii 
&CH£n. A 

•• I return A his bond,” in a^will, is not a release, 
but a legacy*^ and having lapSOT, the bond rciuains 
in force againBta surviving co-obligor. Maitland v. 
Miir , 3 Ves.'^]. Bond ; AVill, C. of ; Lapsed 
Legacy. 

Bill, charging fraud in obtaining a release ; pica, 
the release, supported by an answer denying the 
fraud ; the benefit <if the plea was saved to the hear- 
ing. Lloyd v. Smith , 1 AnsU 258, Pl. Plea. 

Testator gave his brother ^|d iiephcw^egacies, 
and appointed them executors, mil did not d of 
the residue } tbey were indebted to him in up'^'/ial 
sums ; this is no release of the debts, ami Ihcv are 
trustees for thevAiext of kin as to the residue. Carey 
v. Goodtoyn, ’f|^Bro. C. C. 110. Will, C. of: 
Debtor ard Cred. ; Exons, beni ficiai-ly intfU' 

ESTKD. 

Plaintiff, having released the principal in a fraud, 
cannot go. on against the other parties, though they 
would have, been secondarily liable. Tltomp»m v. 
Hamisim, 2 Bn@G. C. 164. Er^ud ; Princ. and 
Acorsboby. :• 

General release from a sister to a brother, not bind- 
ing as to pai^qi^r rights under the marriage settle- 
ment, or articl^'of the parent, the sister^iug igno- 
rant of them^ aotl the brotlicr having covmnted, that 
lie was seized in fee contrary to the fact ; the sister 
held entity t her claiii^ under the settlement or 
articles, and alio to the codpleration recited and ex- 
pressed in thft deed of release, the brother being a 
debtor to her in such amount on the face of 
V. Jfvtoai 2 Ves. 305. 

A Mneral i^leape, with a parbcular considerahon 
iecit«dl> ?»ai Ije *» ‘•‘6 particular 

recital.. •, . 

Geiimtl teleaae resttaioad 
sidmiioa. ..'Cob V. -?• 


Voiinluy lAw iv'B 0*!^ *0 
defeat the eferrS court tiClW B«t for ’»)»*> if the 
suit had ended on a a 

able consideration paid, it would illfj^been otherwise. 
Am«. 2 Ves. 26. Til. Luat or Clb«k 

IN Court j-fioi.. & Client. *' * t 

i^penalty was never held to release parUes from 
their contracts, which must be perforrow ii^quity* 
though the penalty be incurred. Hoywrd v. Hopkinst 
2 Aik. 371. . : • 

If a mortgage is found cancelled id- the posseimti 
of the mortgagee, it is as much a release as 'cai^l* 
ling a bwd,i hut there must be some deed to 
the estate m tlie mortgagor. Harrison v. Gilin, 

1 Atk. 520. MonTGAOE cancelled. , 

Plea of general release cuRtaining the'WOlds de-* 
cree and orders of the court of chancery,” is 
bar to a'ily demand set up under a decree of that . 
made prior to the date of the release ; and if the d^‘ 
Icndant, by his apswer, denies all charges of fraud, 
&c. in obtaining ttie release, srcU answer is sutficu^ ' 
to coiroboitteAhe plea. Waiter v. GlanvUU^, 5 
P.C. 555. . pL. Plea. " - . 

No rckicih to set aside a release because Uic party 
releasing hi*ilw right ; secus, if-^norant of his rigl^^ 
or if the same was coucealec. itom liim. Conn v.\' 
C«/m. 1 P. W. 727. ' ; 

If two joint tenants are plaintiUs, and dUe releases, 
the cause » not tlicreby abated. 2 Free. 6. Joint 
Tenancy; Abatement, ^ 

A devises lOOi. to B ; and by will released to B all .. 
ilcbts and demands, and afterwards A lends 13 1001. 
whether this lOOi. is released by the will. Beniham" 
V. Alsum, 2 Vein. 136. Will, C. of, wjiat passes. 

Whether a release by will of all debts, accounts, y 
and demands will transfer the property of goods which 
defendant then had in his hands belonging to plain- 
tiff’s testator. Fish v. ^ Will, 

C. OF, AVIIAT PASSES. 

Although an executor doesi actually release, yet 
he must be a party to the suit. Smilhby v. Hintim, 

1 Vein. 31. Pl. Party ; Executor. 


RELIGION*. 

See also Dissenters.— Papists. 

A iKHmost for the mainte^nce of an assembly for 
reading the .lewish law 

cligion, is illegal- Ho Costa Y* 'De iwjs Swan. ^ ' s 
S. C. J)ick. 258. ,„S.a Judai4mj 

CnA«n y. 1. « 1 ‘ 1 fi 

Christianity is a part of the law of England, id. 

490. Id. ih. " ^r. . r rt u 

Petition of an attorney, a Roman Catliolic, to bavo . 
the oath under the statute 31 Geo. 3. subsljtu^ for tho.;. 

oath of suiireinacy, jn a commission fojjweAring hun a , 
master ^traordi&ry, refused, Agar, 3 

Residuary benuest for purpose pfbnnein^pjglW- 
dien in Roman Catholic iaitlijVOij-* The fu^ aoci|iDt 
Ko to next Of kin, but is in the dispositioti of crown to 
some other charitable use by sign manual. Cai^ v. 
7 Ves. 490. Charity. 

By the statute of ^ Gbl2./Albe 

laity are bound by ih^bric agatom?tfrymg without 
publication of fiann^ and by the fim ac^ «Xe 
punished by the cei^refi of the chuich j and b^ W 
Lcond act, the power ‘K^dinaiy i. to 

continued and api^Ujl for fhnisbmg the uke oftcnce 
atminstfJto pieseut book of Common 

674. Mxr. 

RlAOt.. * 1 ^ 
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'remAind^s and reversions. 


A|UA}^EBS Aip RE^^KRSlb^.'^ 

Sie*aUo Assignment. ^ Barring Kemainders. — 

lIusBAND&WiF^. — I nterest IN Property, 1. II 
■* — >TrusteeS| IX. 

--1 

A private sale of a reversionary interest Will nldit lie 
nt aside for mere inadequacy or price, as compared 
,.with arithmetical value determinea by calculation of 
'an actuaiy, elscdusive of every other circumstance, the 
latter value not beings possible to be obtained in fact. 

■ HeddenvmBosher, 1 M'Clel. & Y. 89. Inadequacy 

OF Consideration. , 

A reversion expectant upon an estate for life, and 
upon estate tail limited to unborn children, held to be 
Assets for the payment of specialty debts, bnd decreed 
|o be sold for that, purpose. A reversion exjxictant 
upon an estate tai|:.pay be sold for payment of spe- 
'>'|Cia1ty debts. Sembte. Ti/iidnl/ v. Tr<iHe, 2Jac. t212. 
Admon. of Assfts ; Possibilities, &c. 

r^AVhere there .is uipitgage term of 1000 years, and 
BldrtgaM ■ takes assl|rnniont of another'^^rni of 600 
y&re df the same premiss : Held, the .m of 1000 
- years is merged in the roVersinnarv term of 600 years. 
^^gphens V. Bridges^ 6 ^lad. 66. Mi loer of Term 
’.‘■OF Years. 

Wife cannot liy consent disp«.sc in favour of lier 
husband of her i'ever.*iionary interest in personalty. 
Pickard v. RohertSf 3 Mad. 384. Hi:.sB.6e Wife. 

Sale of reversion by public auction held gtxid, and 
not within the general rule of safes of reversions, that 
purchaser must prove he gave full value. Shelluv. 
iVn^, d Mad. 232. 

Tenant for life and remainder' man in tail, both in 

■ ' distress," join in selling estate for inadetpiate cutiside- 

ratioQ. Held, that it could not be con.sidered as the 
sale' of reversionary interest, subject to rules relating 
to sticb sales, but that sale was invalid on account of 
inad^uacy of price, coupled with distress of vendors 
and their want of advice. Il'ond v. Akrei/, 3 Mad. 
417. Tenant for Life and IIkmainder-Man ^ 
Fravd, Oppressive Bargain. 

Husband cannot reduce wife’s reversionaiy interest 
into possession. If they join in assigning it as secu- 
rity tor debt of husband and she survives, she takes it 
disencumbered, liurnsltu v. Lee, 2 Mad. 16. Huso. 
& Wife ; Chose in Amoy. 

reversion, wliich cannot fall into possession 
during the hti||»and’s life as if it is upon bis dcyitii, 
not assignablti^ hiiii. Dalhiac v. Dalhiuc, 16 Vcs. 
122. licSB. Wife, ^Separate Estate, Assign* 

Bill to aef jRWpg' tlw ^alc of a reversion, dismissed 
with costs, til^'^IJy.^aiiim on the evidence being in- 
adequacy of pnffe;;«ttnd no fraud", &c., and the bill 
filed twelve years offer the sale. Moth v. AtuvwL 
5 Yes. 845. 

The court I^in against the construction for raising 
portions or^^aintcnance out of reversionaiy term, and 
upon that^jorjuipal when the teiim fell unto pos- 
and tlfe portion was raiscd^'^efiiscd lo charge 
the' diflerence between the sum annually allowed by 
the infant’s grandfather for her maintenance, and the 
swu charged. ' Cfiitfen v. Seymour, 4 Ves. 440. Por- 
tions, Raising of''; Maintenance. *' 

Upon sale of a reversion, part of the terms was, that 
punHiase-moDey be paid by a certain time ; not being 
to oy default or the vendee, V|fedor discharged from 
lus contract. Netman v. lio^, 4 Bro. C. C. 391. 
,^DOR k PuHclft ; Spec. 

manoR messuages, lands, 
tostees, in trust for A for his life, with re- 


male of their bdifek, to^c as tenants ||icommoii»^and 
V failure of sucli isn^P h® <lovis^^ remainder of 
his whole estate to his own right hein. The devise 
will, creato'cross-remainders .amongst iho daughters 
aiid grand dad|fhteTS. Stanton v. Peek, 2 Cox, 8* 

A, s^sed iM§ in possession of several estates, 
and of the revimbn in fee of .1^ manor of S, subject 
to the estate tail of three pera^ wbo were liviogr de- 
vises all his estates, generally, to trustees in trust to 
be sold, and to invest the money fo|; benefit of their 
children. This reversion passed by will, and was well 
vested in trustees for benefit of testator’s children. 
Alkyns v. Atkyus, 3 P.'C. 408. WtpL, C. of, 

WHAT PASSES. 

At tides on marriage, for settling land fo be bought 
with money, on all the children of the mmage and 
their respective issues, and for default of si^^.bhildrea 
and their issue, over. Held, there should be etoto- 
remaiiiiJers by implication. Twhden v. Lock, Ambl. 
663. Articles on Marriage ; Marriage Settle- 

aiKNT. ^ 

Question as to cross- remainders in will. Eaitland 
V. Iteymthls, Dick. 317. 

A, devised to the use of trustees and their heirs in 
trust for li for life ; remainder to his first and other 
sons in tail ; remainder to the future sons of C, suc- 
cessively for life ; remainder over. B died without 
issue in testator’s lifetime, ^;thc contingent limitations 
were taken as executory ^vises. bcilause no child was 
then born to C ; afterwards a child was born to C and 
died ; and a subsequent remaiiidcr-man claimed the 
estate, upon a supposition, that all the preceding in- 
termediate limitations wliich could not vest at the 
death of such child, were destroyed, as had been 
decreed, that upon the vesting of the executory devise 
in that child, tlie subsequent limitations became con- 
tingent remainders upon that^xecutory devise ; but it 
was held, that the inheritandrin the trustees was suffi- 
cient to support the ii^termediatc conting^t remainders 
till they should come in me, altliougb. bo particular 
estate to support, &c. was inserted, pda, that the es- 
tate should not vest in possession aj^lst any of the 
preceding limitations might come in eue, Jhpkuts v. 
Hopkins, 1 Atk. 580. 1 Ves. 268. Ca. temp. Talb. 
44. A ide Iluherghnm v. Vincent, 4 Bro. C. C. 390., 
where Lord Loughhoiough has stated this case from a 
corrected copy. \’'ide ctiam Bmnjield v. Bophffni, 

1 P. W, |i6. I Vesi^jSO., where Ld. Trevor Said it had 
been resolved that ^lLCL’stlli qne trust for life could not 
destroy the contingent remainders to hfe first and other 
sons. Trust to pni:s£nv£ coNiiNOtNT Rfmain- 

DKIIS. 

The legal estate in trustees will sppport contingent 
remainders of a trust declared by a will, where no 
conveyance is directed. S. C. 1 A’lk. 594. Contin- 
gent Bemaindeus in Equitarle Estates. 

Though contingent remainders hy law must vest, 
during or at the instant the part^ular estate deter- 
mines, yet it does not hold in the Mse nf trusU ; the 
ground the law goes upon is, that n freehold cannot 
be ill abeyance, liecause there must be, a' tenant of the 
freehold to perforin services and anfei^ all. writs con- 
cerning tlifijealty ; but this objcctiiwla obviated in 
the case or%n equitable cstat^ becatelbe trustee is 
the tenant of liic freehold to^perforjn* those services, 
and if there are ever so many contingdht liinitations of 
a trust, it is sufficient ttf&Ming the Uttefees before the 
court, together with him in whom the fifit remainder 
of the ^eiitanco is vested. Id. 589» 690. 

The Ugal estate in trustees will preserve contingent 
remainders of a trust dp^h^ by will, where no con- 
veyance is directed. Remain- 
ders, wiifoi ■ 

res^ting trnikwf; a. freehold :to support con- 
btifge^>.rmbi|aerq: 0 £^|^ t^^ may connect with the 



REA^mDERSr&c.— |EAfAINB^UA^, &c' 

A di^ts fpqO<. to Mlaid 


Ki^tatioti yMlBLil, tlido^ tjjjjereaSi together wit|i.it! 
Hmkifis y. HoptdM^ I ■' 

^ In a limijatiod to preserve contingent letnaindm it 
IS Jkci mateHalto reBtrain it to the Jife of< the itebant 
for life, provided it be restrained to the life of a pdtaon 
m being. Jd. 696. . 

A devised lands to his wife for and then'w his 
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son and daughter, 
and the respectiTe' 
of such issue^ to his ^ife in fee. 


jually divided between them 
of their bodies, and for want 
This will not create 
a cross-remainder,, which can only be raised by an im^ 
plication absolutely necessary, which is not here the 
case, for the words ^^veral and respective,** cflTec- 
tadly dujpin the title." 'Dixenpm't v. OUis, 1 Atk. 

Gross-tamainders have never been adjudged to arise 
merely iUpoi^ these words, in default of such issue.** 
S.C. c^latki 680. 

■ The mortgagee for a term of years being in posses- 
aesaion, devises the premises as an estate of inherit- 
ance, to three several persons for life successively, 
with remainder to their first and other sons, remainders 
over. The remainders over are void, as tending to a 
perpetuity. Brett v. Sawhridge, 3 Bro. P. C. 141. 

PERFETinTY J WiLL, C. OF- 

^ Tenant in tail, with remainders in tail, an*i t*-\ ^r- 
sion in fee to tenant in tail, the h^nds havi> ^ fjc^n 
mortgaged for a term by donor, pru.ious to tliose es- 
tates, and so e^rj* of tliem having the eijuity of re- 
demption incident to it; 'tenant in tail, by will, 
appoints the mortgage to be paid off. anti then the 
mortgaged term to be assigned to his mother; and by 
the samd imll (being sejs^ of ofoer lands in fee) de- 
vised all his lands to \V, and his heirs, by which the 
reversion ' of the mortgaged premises passes, estate 
tail, and reifnaindera being spent. Held, that equity 
of redemption, which was incident to the reversion in 
fee of tenapt in tail.^id not pass to mother by the 
will, and Vyas therefore Aot severed from the reversion. 
Amhurst % Litton, Fitg. 99 affirmed 6 Bro. P. C. 
264. WiwiC.oF. 

Reversion ij^ fee after estate tail spent, held assets 
to pay debts.. :C$, Warwick v. Edwards, Dick. .51. 

Settlement, wherein manor of Dale is settled to the 
use of grandfather for life, remainder to his son ; the 
husband for life, remainder to trustees for 1000 years, 
for raising 20,000/. for a daughter, if but one, payable 
at twenty.one, or marriage, &c. in the mean time 
300/. per ann. for maintenan^^^ and to liS raised by 
trustees,, ei^h^ by rents and profits, or by spIc. or 
mortgage, and' to be paid quarterly ; the first payment 
to be miuie at euch of the feasts as shall next happen 
after the father's deatli. Father dies, leaving one 
daughttf, and foe grandfather living. Bill prayed a 
mortguj^ of the reversion for the infant’s maintenance, 
but the court strongly inclined against it. Pierjwint 
V. Ounejif) I P. w. 488. Pre. Cha. 603. Settlt.. 
C. of; Infant Mainyenance. 

Revenioh mortgaged to raise maintenance, 
where the mother was able to keep the child. LL ih. 

One icfifed in fee, devised land to his grand- 
daughter for fifo; remainder to his right heirs male for 
ever, and dijsi^ leaving his grand-daughter his heir at 
law, and bfil cllpeased brother's son his n#t heir male ; 
the devise of foe. remaYnder is void. Dawes v. Ferrers, 
2P. W,l. Pee. Cha. 589. Devise to Heir at Law. 

‘Wheie coort-. has at insnee of eldest son ordered 
‘ tniateea to: jmfi in destroying contingent remainders, 
it has soiAetimes imposed conditions on tj^^n as a 
provuuon f(tt. a sister. Frewin v. CharlSm, 1 Eq. 
Ab.d86. V,« 

A devised.a fSum to B’ for fife* and alter some lega- 
cies, djcvises all ether hiui pertenalestgteAlands, tene- 
meou^ and hefofotametrts, .ifol befofe igyised 
Thn revenfon of the ^ 

VOL.ll* 
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I out. in the nufchase of 
lands, that the rents andjprofits.foereoriviight coine to 
his nephew W, for his life : hw .fodtestator made no 
dispositio'd of these Iands,^affor'* the death of W. 
Rttidf^hat the lands belonged td the testator's heir at 
law. Fletcher y. Chapman, 3BrqkP»CF 1* W^.l, 
C. Of ; Heir at Law. ' ^ ' 

A remainder of a term is an assigQifole inteiest ;i*a8 
if J G, being possessed of a term Of 2000 yeaurs, de* 
vised the estate to his wife for 60 years, if she ^ould' 
so long li;;^; and, after her decease, to his son^for M 
years, if, &c. ; and, after his decease, to hio tyfo 
grandchildren, for the remainder of the term. Oot^ 
the grandchildren assigns his interest in' the life of ' the 
father or grandmother. Per cur. This is an J||agn<* 
able interest, and a moiety pasa^ by the assigolmL 
So decreed. Kingslader v. Courinep, 2 Freem. 2^. 
Kimpland v. Courtney, 2 Freem. troO, semb. S. C. 
PossiniLiTiFS, Assignment of. * ' 

A, seisi^ in fee by deed and fine, conveyaibelifo^ 
to the 0% ‘t trustees for years, if A SOlongi-B^, 
remainb^r to trustees for ^00 years, and, after foe 
dea^h of A,«ihen to his son B*. Whether the renam^ 
der to is good? Penhayr Murrell, 2 Vern. ^6. 

2 Freem. 258. S. C. ^ " 

A, having an estate for three lives, settles it to 
use of hlpiself in tail, remainder to B : the remainder- ■ 
is void, or if good, it might be barred by deed, surren^ 
der, or other conveyance. Baker v. Bayley, 2 Veim. 

225. KsTATE, PUR AUTRE VIE ; LlSriTATlON. 

In case of judgment recovered against an heir, who 
has a reversion in fee which is only a^ets cum acci<' 
derii, court will not decree a sale of the reversion, bifo 
the creditor must wait till it falls. Fortrey v. Fortreyg 
2 Vern. 134. Sale. 

A, remainder-man in ^il in a.f|p1untary settlj^nent, 
bring> a bill for the discovery of the deed, anid..it. 
pearing the entail was discontinued, the court woiilcK 
not relieve him. A'e//ey v»Berry, 2 Vern. 35. Dis- 
covert* .J _ ... 

A form being limited in trust for H in tail, 're • 
mainder, if T die without jssue male in the life of H,' 
to C in tail : the remainder is good. Howard v. Dk, 
Noifolk, 2 Swan. 454. Lisin- j^tion. 


i?KMAINDKK-MAN AND Rl^RSIOI^fiR. 
See also Estate, 
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IXL a. — Pl. Pae- 

.< . "*■' 

In a suit conceding the inheiitiiMih of a 
tate, settled on B or on C fo^4ife» tofl" 
ders to his unborn childretfV up^n. the, person who 
should then be entitled to claimliii Baron C. in tul.^ 
with an ultimate remainder to the prosent Bar^b 
C. in fee ; the person presumptivi^ liltltl^ to 
barony|falthouglPno person entitle to a prioiM 
of inheritance is before the court, is not 
party» . Cholmoiidely v. Clinton, 2J0C. 

Where' a reversioner conveys” his l^^ .tiU^ 
cannot maintain an ejectment for non^paj 
rent for arrears due in liis own timo,*but 4h^ 
some doubts when Ihp deed, conveyingj. tho 
was delivered* an mquiry to- ascert^n fo^foct wras 
directed. Blenne^sset v. Day* • , 

Remainder-mafls afo incompetentyv^t^ 
payment of a legacy charged on the Awndga 

V, Ld. $12. Witness; 

Iff the tenant. 
no£e of his in- 





RExMAI!®El6M/n^, 45c.— RENT CHtRdE. 


I his titter & ground ^relief aniiiit 
MnaD< Shanwn v. Bradstreet, l^ho. 
. «JfRAVD4.T. CONCEALMT. ’ 

r l^Dg^iby. for a length of timet remainder-man 
“^all not turn rOtfnd the., tenant to seek compensation 
against the assets of tenant for life. Id. ih. 

When stock is left to pay the interest to plaintiff 
^alfii!life» and ‘then after payment of gross sums, the 
itteidue to him, tlic court will not permit the security 
to be lessened by hying out a certain sum to secure 
the legacies, and paying the residue immediately to 
the plaintiff. Sonmlif v. liurgen, 3 Bro. C. C. 258. 
LwiACV ; SFCiMcrn. , 

if tenant for life Im^^nadc party, remainder-man 
nM not be joined, but are bound by decree. l?ev- 
iioidson V. Perkins, Pick. 427. 

court will notclirectmoneyto be paid to a party 
entittedin remainder^ 7,upt>n the improbability^ of an 
intermediate event, if sucii event be |)Os^ibIc. Kirbit 
V. Clodion, 2 Ves.241. And see Auotu id. 113. Btit 
conf^p Lsng V. HodgeiL 1 .lac. S.85. 

to lippeach settlement is not demi^Hihblc be- 
reihainder-man expectant on estate AgU is not 
I party, .dnon. 2 Bq. Ab. Ibb. Pl. Pauiy. 
Opositions taken i%a cause, wherein Icnaitt in 
tail only is party, or'^mre the father only, who is 
tenant for life, remainder to the son, cannot be read 
^againstthe remainder-iuaii. PeterborougU w.Aorfolk, 
Vrec. Chan. 212. Pn. Kvm. 

Cestuique trust in tail, with remainder over, levies 
a. fine, and dies without issue, and there arc five 
years i^nd non-claim. By opinion of lord keeper, re- 
mainder-man barred. Basket v. Pierce, 1 Vern. 226. 

l^NS ANW ^ON-C^AIM. 

Knliy of remainder-man within five years after a 
fine levied by tenant in tail, will not save his right. 
Stapl^^ V. &7te/rard, 1 \'cra. 213. 2 Ch. Hep. 255. 
S. ^ Jdm 

Puii^teers pendente Ule, are bound by the decree. 
Ydnvelp v. Yeavelu, 3(^ H. *18. HaMt v. Dnrdhi, 
2'B. & B. 169. Pu. PLcmEi:, wiio uorsu nv. 

All original parties to the suit, or thost! that arc 
■made parties thereto, (;r to the dccret;, of full age, and 
such as claim under them pendente life, are regularly 
bound by the decree. >t>^le v. Marlin, IC. ('. 152. 
Id. ' 

A^ccix^ against the lesr^iu:*, and all claiming under 
him,^e surrendWB to hiiu in icversion who was held 
to be bound by^ie daicn^ for so long a time as tfie 
lease would* have continued. Chapman v. Bissoic, 
Toth. 61. , 

A .^reo .fo^lKexwiition of an agrcciuciit to in- 
close/'ia commolL S witiics ■ havliiir interest in the 
conainon, but to tiu; agreement, shall not 

be bound. 7%h%Bfon.,y. Co/Zier, 1 C. C. 48. 6. C. 
ifnoii. 3C. R. Nej[^7^' Id. 

. A decree 'by content of a personal estate, binds a 
pdtehaser for ..valuable consideration. IVyiidham v. 
Wyndham, 36. R. 22. 2 Free. 127. Id, 
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RENKWAL. 


Sfe Covrnant^TX. 1. — Leases, VIII. 

s ^ 

BJENOUNCEMENT % TRUST. 
Exons. Ill -T^ usi^es, IT. 

RENTS. -* " ;‘j. ' : 

I to A wetiommsnt,^ I.-;jLAtfDiD. & Jen. . 


.Jt&NT:^HAROE. # 

^dow held barred of dower in cuuity by rent 
charge grafted in trust for her by yray i^joiature by 
marnage settlemefit, to which her father was party, 
although she was^ infant at jd.mo of marriage, and 
rent cliarge fhilieid 1>y defect of husband’s title, and 
was afterwards copfimied by de^il and recovery dur- 
ing coverture, which, though dtflmjioved a valid con- 
firmation, might have been defwu if there bad been 
a son of the marriage. Corba v. 1 S. & S. 

602. Dower; Jointure; Infant. ' 

Grant of rent charge out of^articular lands to an 
infant, in consideration of maittiage for her. jointure, 
though the grantor he afterwards evicted,, ‘,^ing in . 
equity a gpncral agreement to grant rent .charjge of ■' 
that amount out of some lands, will bind infant if her 
guardian or parents assent to it. Id. 621. 

l‘iic statute of limitations does not bar a demand 
for a rent charge. CnpiL v. Jackson, 1 IVPClel- 496* 

S. C. 13 l*rice, 721. Stat. of Limitations. 

Quiere as to rent charge being subject of compens- 
ation ; though when small, court has allowed them to 
be such. Ksdaile. v. Stephemon, 1 S. & S. 122. Com- 
I'ENSATioN ; Vend, I’uiicii. 

Rent charge not incident of tenure. Id. ib. 

If a purchaser of the legal estate in lands, subject 
to an Miuitable rciiL charge, refuse to pay the rent 
charge, a receiver will be appointed. Pritchard v. 
fleet u'ond, 1 Mcr. 54. Pn. Kfceiveii: Vbno. & 

Priicii. 

It is a general rule, that where a party is prevented 
by court from proceeding to establish his right at law, 
it is tiie duty of the court to see no injury arise to him 
in conscipicncc of its interference ; therefore, where 
an annuitant was restrained by injunctioii from pro- 
ceeding at law to recover the arrears of rent charge; 
interest was allowed. O’Dow^Z v. Browne, I Ball & 
B.262. S. P. 6Vcs. 93. See also 2 & J . 73. 

1 Vein. 74. In’ii-iiest ; Injunc. 

I 'pon a bill for equitable relief as to a rent charge, 
all ttic persons wlio>c estates arc liable, must be par- 
ties. 'jiic rule di.<ipcn.seil with under dreumstances, 
making it impracticable, or highly inconvenient. Ait, 
Gen, v. Jachsnn, 1 1 V'es. 369. l*i.. Parties. 

AVliclher an annuity or iciit charge out of the pro- 
fits of llic ?scw River company, is to bear the full 
assessment to the land-tax, or is to have tee benefit 
according fo the propeHion of a reduction, in conse- 
quenr-e of an assessment upon the profits of the com- 
pany at an under value, qnterel The bill by the 
Hnniiitant was dismissed, the court refusing to raise 
an equity as to the profit arising from disobedience to 
the act. Adair v. New tUier Camp. llVes. 429. 
ANNunv; Land Tax. 

No limitation to a rent ciiarge at law or equity ; 
but demand may be cxcludtsd by presumption from 
length of time, and ac(|uiesccnce. Stnekhouse v. 
Barn>ton, 6 Ves. 467. J^knotii of 

A woman entitled to a rent charge marries, and at 
the husband’s death there arc arrears due ; th^ 
go to the wife surviving, notwithstanding she 
settlement, there being no express or implied 
tion that tlie^usband should bo a purchaser of all her 
foitune. iS'aftrei; v. Sulwey, Ambl. 699. livsu. & 
Wife ; Chose in Action ; Account. 

As to a fino of land, Aot barring a rent ^cbaigc 
issuing out of the lands. Wliiijield v. FaiMsett, 1 Ves. 
387. Fine and Recovery. 

Bill inipquity lies for payment of an entlfe rent out 
of a inanw wheie there are no demesne laii^on which 
to distrain; but it seegif rjhai tee ^gd|;,jmust be in- 
disputably of greater vttue fiii^ teffreut. Leeds v. 
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tory imprajpiKte, into whM| .hai4- ;ioever It il 
come. Where vicar bringj^U for arrears of o.. 
annual payments issuing out of impropriate rectory, be 
shall recover a]|ainst the imprepriatqr, though a con- 
siderable time has elapsed between the commence- 
ment of arrears and iA)propriator’s possession : but 
purchaser, with notice of such claim, pending rach 
suit, shall only accofl^fbr arrears after his possession. 
Cooke V. ^mee, 2B)wKiC. 184. Account ; Vend. 
& PuRCH ; NoTrcEi'^\ 

S had a rent charge granted to him and his assigns 
for three lives. S, aiul. his wife mortgaged it to A, 
his executors, admini^latoi^, and assigns, llahen- 
dum to him, his heirs and' ^lissigns. during the three 
lives, upon trust that A, his executors, administra- 
tors, and assigns, should enjoy 1001. per annum out 
of it, t|(U tbe mortgage was satisfied. A, made an 
unattesm Will, and appointed plaintiff his executor, 
who brought his bill against the heir of A for this 
1001. per ann. Decreed, that the heir of S should 
take this rent c'liaige, but for the benefit of the exe- 
cutor, agreeable to the trust in the mortgage deed. 
Kendal v. Micjield, Barn. Ch. Rep. 46. Trust ; 
Deeds, C. of. 

A, is tenant in tail, subject to a rent charge to 11, 
for life I A dies, the rent ciiargc being in arrear ; the 
issue in tail not liable by the statute of 32 II. 8. c. 38. 
to the arrears incurred in tlic life of his an<:esuu-. 
5 Co. 118. a. Lit. Fairfax v. Ld. ^'^erby, 2 Vern. i 
612. Tenant, and Issue, in I 

Devisee of a rent charge out of lands, with power 
of distress, dies ; iiia executrix brings a bill for the 
arrears : decreed, that she may enter, and hold and 
enjoy till paid the arrears. Foster v. Foster, 2 \'ern. 
386. Pro. Ch. 122. S. C. 

Rent charge in fee, grunted out of gavelkind land, 
shall descend in gavelkind. Kdivin v. Thomas, 
1 Vern. 489. Gavelkind. 

A, on his marriage, settled a rent charge on his 
wife for her jointure, and afterwanis clevises to tlic 
wife part of the land chaiged with the rent charge: 
bill is, that the rent charge might lie apportioned. 
Bill dismissed. Kvi*rJ,i y, Calthorpe, 1 V'ern. 347. 
Will, C. of ; AuronTioNMT. : .Setti.vmt. 

A rent charge of 20/. granted in consideration of 
240/. redeemable on repayment of the consideration 
to the grantee’s heirs, within a year after notice of the 
death of his wife, ceases on repayment of the sum 
stipulated.to his executors, the^jCouveyance^ing con- I 
sidered as a secuiity for money, tiiokes v. 

3 Swan. 634d Siscu n ity . 

Unddr a suspension of a rent charge by act < f the 
parties, the rent ceases pro tempore. Ciwk v. i'oitw- 
taiii, 3 Swan. 596. 

Purchaser of one of several parcels, into which 
land had been divided, shall not be subject to the 
rent charge on the whole ; grantor restrained by or- 
der. Caiy, 2. S. P. Dolintm v.Varasor, \d. 92. 

Where tiie >^eeds by which a rent-charge was 
granted wme loikt, and the rent had been paid tw'clve 
years, equity decreed the arrears and feature payment 
to be secuxWl* Collet v. Jacques, 1 Ch. Ca. 120. 
Lossbv Dstss-; Security. 

I&NTS AND PROWxlf 
See also Account^ Pn. Receiver. 

Where, tn consideration of sale, there is no stipu- 
lation as to interest, and purchaser cod||llcte8 his 
part, he p^ 4 per cent, interest, and takes rents and 
profits; bialf rents and ntci^s value under that rate, 
he pays no inteifist, takes tlmm. Etfiaile 

V. StephensMt 1 S. &; Vend, fit 

Interest. ^ ^ ^ 

Wbere Vwill, estate^ ||^iected to m m 


no%iiie tiierMJs proddhe is . 

bequeathed uv'est'alMGpnhfiu 

plaintiff on Construction of will; is entitleA t6 isnts 
and profits of first year after, t^^tnr’s.j||aui.. TitZ" 
gerald v. Jervoise, 6 Mad. 25v . .AJWEWri, OP Assets ; 
Will, C. op. . 

Woitis in will, ** rents and p^ts,” extended be- 
yond their natural meaning, uts. antlii^ profitii^' ^ 
to mortgage or sale, when ncccssaiy to eflwt the ob^ 
ject, such as raising a gross sum for fines* on renewal, 
as well as portions ; and are not controuled by appa* 
rent intention to preserve estate entire. Allan v. 
Bachhouse,^^ V. & B. 65. Affid. 1 Jac. 631. Will, 

C.OF. ^ 

Devise of " profits’* will pass land. Id. 74. 

C. OF, what 1‘ASSEs. 

Account of rents and profits confined to six yeini|if 
by aifidigy to the action for mesne profits. Readif^m *. 
lieade, 6 Ves. 744. A ccou nt, . 

In^a^doubtful case, an account of rents and pro- 
fits directed only from tiic time of the filing of the^q^* ' 
Forder v. '^ade, 4 Bro. C. C. 521 . Id. 

Rents ...,..d profits of real estate descenM, 
be accounted for, and applied before inheritance 
and Applied.* V/tine v. Beavu^ick. 178. 

Rents and profits undisposed of, belong, jto tliB ,, 
owner of the inheritance, or persons entitl^ fo the^^ 
enjoyment. Ifopkins v. JTopkins, 1 Ves. 268. Ca. 
Temp. I'alb. 44. Trust, resulting. 

Ltinds arc limited by marriage settlement, lipoiL<. 
failure of issue male, to the daughters of the marriage >- 
and their heirs, until the next remainder-man ihouTd:'. 

; pay them 3000/. there being four daughters only ; % 
they entered : decreed at the Rolls, they should ac*i 
count fur the profits, and that the rents should he ap-' 
plied first to pay the interest, and then sink the prin- 
cipal, as in case of a common mortgage. Decree^' 
iilHnncd by the Ld. (Chancellor, with this variation, 
that the ]>rincipal should not sink till a third was 
raised al)ove the iuteiest, and so again when anot^r 
third part was raised, l^grave v. tlunn, 2 Veril, 
523. Skttt.mt. C. of. .f 


RKPAIKS. 

Tenant for life choosing to . reside in mansion- 
house, mu.sl suhmit to repairs done by himsdf. Jiih’- 
hert V. Cooke, IS. & S. 552. Ten. FOR IL^'Sc 
Rv.m.-iMan ; Mansion. 

l lie registered owners of ship are ^mdfneie alone 
li.iMe, though so registcretk. without their knowledge.’' 
Kjp. Mackr.ll, 2 V. & B..^16. , . &|i C. Rose, ^447..; 
Ship Hegisiry. / * v 

Receivers and ijtommkUces .not apply lli& 
funil in repairs to any consicjefable extent withdlR a’ 
previous application. Uponyja receiiter*B application 
to be allowed for repairs done, aii^tnquii: 3 j,was tf reeled 
whether the repairs were reasonable. Att, Gen^g* 
r/gor, 12 Ves. 563. Rfcuveus. ' K 
An orrlcr spccj^cally to lepair ihq. banks oi a.jg|^.-. 
and stoj) gates, itc. refused. But, by 
straining defendant from impeding plainttif frt ro.- : 
vigating, &c. by continuing to keep basks^ 
of repair, &c. the cflcct ot snoh fommr , CMPddiSwaa 
given. Lane \. Newdigate, 10 Vcs. IM*. InjoN.; 
Canals, &c. • ^ 

Repairs made without previous orror, th oi ^ M^ riwfc 
ported necessary, ariknot allowed, to cOttiimtibe^ lu- 
natic’s estate.- /I non. id. 104. j^LLOwa^nM'TO Com- 
mittee of Lun.%iic. '' 

Receiver is not to lay out money in repainWnis 
own discretion, but undeEvcircumstafides an incj^uiiy 
was direQted>/qnd like fejKfft stating that expenditure 
I wax for mtiitf benefit of estate, and by the direction 
I oftrotteei, order for that allowance was made, JBIeiit 
V. Yes. 799. Pr. Recbivxb, D wbs o#.^ 
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lU incidents^ 


RESIDUE. WtiM JcbnsiituteSi 


■ A morj^gee is not bound to keep tip building^ in 
ns edod mair as he found them, if the length of time 
wUl.||ibcoUit for their being worse. Kwfse// v. 6’mi- 
Jhti5» 1 Anst.'d6. Mort(:ao££. 


' RKPRISES. 

The word ** reprises" being of uncertain significa- 
tion, ought to be construed secundum suhjecium ma^ 
terimn, Spelman has not the word in all his glos- 
sary, though it is explained in RlountV.Eaw Dic- 
tionary, and in ('owelPs Interpreter. Btundf&rd v. 
'Ainrlhorough, 2 Atk. 545. 


RESIDUE. 

See also Exors. VII. 

I. Its iNrinENTS. 

II. WllAT CO>STITrTrS Axn PASSRS AS. 

; III. w HO TAKK. I 

IV. ReSI OVARY LiCfATI'K AND DkVISKK. 

I. Iis Tn< ihf.xts. 

Survivorship may take place among executors. 
White V. Tri///«#/i.s ‘3 V. & JJ. 72. S. C. Coop. 58. 
Exok. ; St'nvrvonsiiir. 

Exemitors take the residue precisely in the same 
plight’ak residuary legatees would take it. Dawson v. 
Clark, 15 Ves. 417. Affd. 18 V'es. 247. Exoitr,. 

J^robatc conclusive as to the character of executor. 
The appointment of executor gives a joint interest in 
the lesulue, which not being severed, suivives. (hiffiihs 
V. iiamiUou, 12 Ves, 298. Exons. ; Joint Tr.- 
NAKCV^ SunviVORSllIp. 

Residuary bequest construed to vest only as the 
ppo^ierly was received. Gaskidl v. Hannan, fi \'cs. 
159. Rut sec fuither aa to the decree in this cause, 
11 Ves. 489. Held, therefore, that the representa- 
tives of a deceased residuary legatee are entitled only 
to that part which was got in before his death. Id, 
10. Innes v, Miirhtll, id. 401. From this decree i 
plamtitf appealed, when the Ld. Chancellor reversed 
that part OMt which declares that the residuary pro- 
perty vested only; as it^as conv'oited into money ; Us 
lordahip holding tiiat such an intention, (though if 
clearly expressed, must, , notwithstanding its innon- 
yciiieuce, be executed,) was not the true construction 
of th« whole wmj^nd it is not to be collected unless 
clearly expressed;", S. C. 11 Ves. * 489. Inteukst, 

WHEN IT VESTS ; WltT., C. OF. 

Distinction ]^tween,.a legacy and a residuary be- 
quest as to a presnmed satisfaction by the advance- 
ment of a poKion. The presumption from the former 
dbes not pise from the loiter, and parol evidence of 
an intention to ^isfy cannot be .Tiioiitted originally, 
p it may where first introduced to rejMd a presump- 
tion. Freemnnile v. Jiauhes, 5 \vs. 79. Legacy, 
Satisfaction OF ; Piiishmi'tion *, Evit#. 

Persons taking a residue as executors, take as joint 
tenants; therefoie, if one die before severance, his 
^ share survives. Freu en v. Jielj’e, 2 I5ro. C. C. 220. 

• Exbiis. Joint Tenancy ; Suhvivoiisuip. 

On marriage, the husband opvenanted that if the 
wfe should survive him and there should be no issue, 
jiS' should, within nine months after his 

wElh, pay to the wife 800Z. for her own use, but if 
. there should be issue, then the 800/. should be hid 
out by the trustees, and the iutenest paid tQ tho wife 
for life, and after her death the principal divided 

• amongst the children. Thei'e was no issua' 6^'the 

P The husband, by will, bequeathed !one 


nemty of ceriais^tiKiclet^. his personal^Ostate to his 
wifi,- which ^moiety groray exceeded in value the 
sum of 800L : Held not a performance; or. satisfaction 
of the covenant in settlement. Gift^Ef residue is 
never considered a satisfaction of a certain provision 
made for wife on marriage, although much more be- 
neficial. Devese v. Pontet, 1 Cox, 188. Marriage 
Settlt,, SATisFAcrnoN or. • 


II. \V HAT constitutes and passes as. 


A R bequeathed dividOhds of property in funds to 
C D for life, and directed that after Iiis decease prin- 
cipal slinuld be divided amongst his children in man- 
ner after mentioned. lie then gave children certain 
sums of money which would have exhausted whole 
funded pro{)erty at date of will. Between that time 
and A R's death, that property greatly increased : 
Held, executors entitled to surplus as undisposed of. 
liaunes V. J.ittlefear, I S. iV S. 496. Wii.i., C. or. 

A bequest to my two executors whom I appoint 
to this purpose (i. e. the performance of trusts of the 
will, ill trust *0 see the uliove fulfilled), 1 bequeath 
ten guineas, together with all the rest and residue of 
my estate whether real or personal, wherever deposited 
after my ftiiicial expences, &c. are paid by them, my 
executors:" Held, that legacies lapsed fall into the 
general residue, aiul that one executor having died in 
the lifetime of the testator, the other executor, though 
he died shortly after the testator, and had done no act 
manifesting an intention to lake upon himself the exe- 
cution of the will, was entitled to the whole of such 
general rcsiilue. Parsons v. SujI'erji, 9 Price, 578. 
Lap.sed Lkoacif.k ; Wim., C. of ; Exons. Benkfi- 
Cl A El.y 1 X’l KU KS'l EH. 

Where a residue is gi\cn to a valid purTOse, it will 
fail with a prior or void purpose if not capaole of being 
ascertained except by the exeiailioii of tliat void pur- 
pose. Li mb reif V . filin', 6 Mad. 151. Mortmain; 

('llAlHTAltl.E CsFS. 

Gift of the residue of a fund after the application 
of an undefined amount to a void charity, is void for 
unccrtiiiity. Alt, Cen. v. IFinxmam, 2 Jac. & VV. 
277. Wile, Unckutain i v ; Chauity. 

Bequest of per.*>onal propiTty held a general resi- 
duaiy dispo^ition, although accompanied with expres- 
sions favouring a mCre limited construction, and 
pointing only to a surplus beyond propel W apecifioally 
mentioned. lilnad v. iMinb, id. 399. Will, C. of. 


Reasons for the rules on which a residuary 'bequest 
of personal cstalc is extended to that whicn testator 
subsequently ac<iuircs. Id. 405. Id. 

Veiy special words required to confine a residuary 
bequest to pioperty belonging to testator at date m 
his will. Id, ib. 

The excess of accumulation prohibited by the stat. 
will form part of the residue of estate . Haley v. Ron- 
nUler, 4 Mad. 277. Accumulation. 

A testator having liequeathcd annuities issuing out 
of a leasohold estate to some annuitants for life, to 
some during the continuance of the* fund, , and to 
others indej^itely, with a general provision for an 
increase or diminution of the aonuities, in proportion 
to the increased or diminished income of toe estate; 
and a particular provisioii^at, on the death of sonie 
of the annuitants for lifc,^eir portion should be paid 
to the survivors : the annuities given iudofioitely are 
payable 4enng the continuance of the fund, and the 
amount of annuities ceasing by the death of aiinuit- 
ants for life, not named, ip. the partic^olaf piovision, 
belongs not to the surViveik# but forms’ part of the 
residue. Hack v. SSwan. 270* Will, C. 

' A UMator having, jlgjis will, diiected his execu- 
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R^IDU£^ 




Who iahe^- 
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•ll>n to traniRr 6002., his residuaiy ettate^to 

H N, and made a specifl^duposttion of the^Ref 
parts, and )wTing afterwards drawn a pen through 
the name of 'H' N, and by a codicil declared that he 
razed her name out of his will with his own hand ; 
the 5001. belongs as undisposed of to his next of kin. 
The costs of ascertaining the right to that sum paid 
thereout in exemp ^g|| nf the general residue. 5'/cri/m- 
aher y. North4sot€, ]l^|Wan. 566. Will, G. of } Le- 
CAcv, Ademption o¥.i 

Construction of a residuary devise, as including 
under the general wonis '* estate and effects,’* a copy- 
hold not surrendered in favour of a younger son sub- 
^ ject to debts, the will rccitiihg that the eldest son was 
mvided for, and no freehold estate. l*enftington v. 
Fenningtout 1 V. & U. 406. Copyhold ; Will, 

c. OF. : 

General residuary disposition of real and personal 
estate not hereinbefore specifically disposed of, held 
to comprehend specific legacies lapsed ; the words 
*' specincally disposed of*’ held to comprehend specific 
legacies lapsed, the word sjiccifically being construed 
^rticularly. Boberta v. Coo/f, 16 Vcs. 460. Will, 
C. OF ; Legacies Lapsed. 

Construction of a residuary claim as comprehend- 
ing a legacy given upon a contingency which dhl not 
happen. Bird v. he Fevre, 15 V’es. 58LV V.'i,. ^ 
C. OF. 

Testator gave all his estate and cfleccs to two per- 
sons, their heirs, executors, &c., upon trust in the 
first place to pay, and charged and chargeable with 
all his debts and funeral expcnccs, and the legacies 
after ^ven. Those persons, whether they could 
claim in their individual chaiactcis or not, l)eing after- 
wards appointed executors, held entitled to the resi- 
due, undisposed of (including a legacy to a charity 
void by the stat. 9 Geo. 2. c. 36.) for their owm be- 
nefit, against the claim of the next of kin, the wliolc 
property being personal. Dtiuson w. Clarkt 15 Ves. 
409. Ifi V’es. 247. Will, C. of; Kxous. 

Beneficially Inteh i;stf.d. 

The general residue of j>ersonal property compre- 
hends every thing, not otherwise cffecturilly dispo.sed 
of ; and no difference whether a legacy falls into it 
by lapse, or as void at law : the next of kin, there- 
fore, excluded by an express bequest of the residue. 
Dawson v. Clark, 15 Ves, 416. Aflil. 18 Ves: 247. 

I'rust of an annuity for a cliarity charged upon a 
devised estate lieing void under the act 9 Ci. 2. c. 36. 
does not pass by a residuary dis[Misitiou, but sinks for 
the benefit of the specific tlevisees. Baker v. hall, 
12 Ves. 497. Mohtmain ; Tiiusr, void ; Dev 'jhe ; 
Trust, Kesulting. 

I'he words ** what remains’* at the close of a 
bequest of a specific fund, held a general resi- 
duary disposition : the full sense not being necessa- j 
lily confined ; comprising, therefore, personal estate ; 
becpieathed upon a contingency too remote, not being | 
to take place until thirty years after the testator’s 
death. Crook v. De Vandes, 11 Ves. 330. Will, 

. C. OF. 

llesiduary clause passes all personal property that 
is not disposed of, as by lapse, construed upon the 
particular expressions to have been serrated, and 
now intended to pass with the residue. Cambridge v. 
llous, 8 Ves. 13. Id. 

A leasehold house, the touest of which being to a 
charity, fails, passes undet a general disposition of 
the residue, and does not belong to the next of kin 
as undispoM of. Shanley v. Baker, 4 Ves.^32. 

A legacy'but of the produce of a copyhold estate ^ 
. directed to ^ m>ld, failingf was held to pass by the 
residuaiy cliilttBe against ttiie heir, the object being a 
general convereien out and . out. Ketineu v. Abh^**^ 

4 Ves. 892. Legacy Lafiibd ; Heir 
Resultiflg trust for at law 'as to 


duce of the of real eSttW not exhausted by "a trust 

in which it was combing i^th personal. BSabin- 
son V. Taylor, 1 Ves. J. 44. E|8ULTiieE» TauST ; 
Heir AT Law. 

Bequest of all other unbequehi^sd goods and chat- 
tels, notwithstanding a subseqo^t bequest to the 
same person of debts due to the testator. . Betinett v, 
Baicbellor, 1 Vcs, J. ‘63. S. C . 3 Bro. C. C. 
Will, C. of, ’ 

No difference between a lapse and what is not dis- 
posed of, except for consU'tiing intention. Jd. 1 Ves. 
.1.67. 3Bro.C.C.28. id. 

Real and personal by will to be sold, legacies, &c. 
therewith to he paid, residue by ^flhs to five persons. 
One dies before testator, held to' be real estate to heir 
of testator. Digby v. hingard, Dick. 600. 

Residue under particular circumstances wiU;;^90t 
take in lapsed legacies, the residue being given as a 
small remainder of about 100/., and the lapsed lega- 
cies amounting to 20,000/. In general, the residue', 
takes in lapsed legacies : as to real estates it is of|^<tf- 
wi^e. B>. t the legatee must he a general legatee. 
Alt, Gen. v. Johnstone, Ambl. 577. 580. Lapsed 
Legacy ; \J'ii.l, C. of. 

A tuin^r possessed of a bond for 1400/., deposits it 
ill the hands of B, who signs a proper acknjQwledg- . 
meiit for the same. A afterwards assigns this bond to 
B. and takes his promissory note fur the value, but. 
the note w:is never paid. A, by liis will, gives se- 
veral legacies, and appoints B and another cxeciitors'il' 
but makes no disposition of the residue of his estate : 
Held, that the money due on this bond is part pf the 
residue, aiul shall go to the executors equally, ancl 
that B's note is not such a debt as can be cxtinguishod[^.^ 
by his being made an executor. Decree atfirmed,^'. 
except as to costs. Matthew v. Filz Simon, 4 Bro*% 
P. C. 11. Exon.; Bond; Extinguishment ov ' 
Deist. 

If devise of land is revoked or does not takb place, 
the land does not pass by the residuary clause. Wat* 
son V. Lincoln, Ambl. 328. 

Residuary bequest of personalty includes every 
tiling; as a void or lapsed legacy. Durour v. Motteux, 

1 Ves. 320. 

Though not at law, yet in equity a man may die 
partly testate and partly intestate ; but when a whole 
residue is given, it is a contradiction to say any ^it 
of that estate is undisposed of ; and if a personas es- 
tifto is increased by any eveapt aftertthc testator’s 
death, it is a part of the residue, and will pass as 
such, and so will the interest of that residue, tor that 
interest is assets and part of the estate. Grgen y« 
Kkins, 2 Aik. 475. 3P. W. 306. Vide 
Pe)ry, 3 Atk. 102. (n. 1.) * 

Devise of lands to his executors to be sold, *l6id 
thereout to pay 500/. to A if he return from beyond 
sea, and the residue to B. A died before testator. 
This 600/, legacy being given on a coiitinKeocy t||mt 
never happened, is as no legacy, end' falh into the 
residue; otherwise if it had been an absolute foeacyy 
of 600/. Syrigg v. Sprigg, 2 Vern. 394^ i^jjpoiii. 
of Assets. . • 


ni. Who Take. 

Executors having equal legacies for care,, 
tnistees of residue tor, next of kin. Gibbs v;;jKi 
2 V. Sc B. 294. S. P. Southouse v. Bate, 2 V; fo ] 
396. Exoiis. Beneficially Imteresteo.^'^ . ^ 

No instance of an issue upon the question .between ' 
executor and next of kin as to the residue. Walton 
v.Walton, 1,4 Vcs. 3^3. Issue at Law ; Executor ; 
NextovICin. 

Under a residuaijr disposition to the testator’s right 
heiAToh the part of his mother, hissisterj anda^phew 



tide Who take. 


RESIDUE. 


Jnesiduary legateeSo 


^ a deceased sister, weia held entitled againsl re- 
. motor relations dkinoin^ on the ground of an express 
JKrokision, by an annuity for the separate use of the 
V sister. Forster Y. Sierra, 4 Vos*. 7^6. Wili C. of 
WHO ENTITLED. 

Testator gave certain leasehold houses in trust for 
4^, absolutely for her separate use.; and other lease- 
hold houses in trust for B for her separate use for her 
life ; and after her decease for her clnldren ; if none, 
to fall iuto the residue : and he gave the residue in 
trust for A and B to be divided between them, share 
and share alike ; and to be paid and applied in like 
manner for their use and benefit, as the rents and 
profits of the leasehold premises herein before settled 
upon them ; and their receipts to be a sufficient dis- 
charge. The reference in the residuary clause is not to 
the interest of A andB in the houses,but to the provision 
that they shall take for their separate use : therefore 
they take the residue absolutely. Thaulcu v. Baker, 
4 Ves. 732. Will, C. of. 

^ Residue unbequeadied, codicil disposing of it, but 
.with blanks for names, &cc. not filled up and unexecut- 
found with the will and contradictory evidence of 
intent; executor having a .'jpccific IcgTcy, tiustce for 
the next of kin. Nourse v. Finch, 1 Ves. J. 344. 

Exoill^ BENEFICIALLY INTER I'SI ED. 

Legacies in grandchildren then in cxi.stoncc by 
■ name, to sons at twenty-tin ee, dnughters at twenty- 
one, mesne interest for education, surplus to accumu- 
late with survivorship ; residue for all the giand chil- 
dren jB^nerally for their benefit “ as aforesaid.” by 
codidf ttfund set apart to pay life annuities, (i rand- 
children born after tcstatcu's death, not entitled to a 
share of the residue into which the fund under the 


codicil falls, after the purp(<se answered. JliU v. C7/u/i- 
tnan, 1 Ves. .1, 405. ^\ill, C. of. 

Where a man gives his wife a legacy of .£300, which 
he deghres to be his own money, and make.s lier cxe« 
cutor, but makes no disposition of the residue of his 
estate, this legacy shall not exclude her from being 
kintitled to such residue. Both tlie decrees of the Lord 
Chancellor reversed. Lawmi v, J mu son, 4 Bro. 
F* C. 21. KxtrCTOll, BtNEUCIALLY INTFRESTED. 

Residue, if nothing given to them, and no inten- 
tion evident to the contrary, bedongs to executors. 

• V. WomhicelL Dirk, 477. 

A legacy to the next of kin does not exclude him 
from taking the residue. AU. Gen. v. Parkin, Amb. 
668. AfEXT^rKiN.' ' 

A gives all his j^rsoiial estate to trustees in trust, 
to pay interest to wife during widowhood, but on her 
second marriag^-rto pay her an annuity of £110 for 
lifc^ and in |&^casc he gave residue tol’* hut made 
no^ disposition of it in case wife remaned a widow. 
Wife remained widow ; represimtatives of son who died 
after twenty-one in niotlicr’s life time, held entitled to 
residue. Jeffreys v. Reynors, G Bro. 1*. C. 398. affd. 
2 l-xlen, 366. Will C. of, who take. 


A by his will gives the residue of his estate to thrct 
of bis children, share and share alike, as tenants in 
common, and not as joint tenants. But by a codicil 
1^ revoked his daughter M from being one of his re- 
siduary l^atees, and in lieu thereof, gave her a peeu- 
niaiy legacy. This third shall go to the testator s next 
of kin, and does not belong to the two other residuari 
^l^toes as such. Cheslyn vt Crcssivell, 3 Bro. P. C. 

Admon, OP Assli.s. ; Wii.i., C. or. 

, Y ^tetrix by will directed a sum of money to 
^ laid out in land, and settled alter some previous 
inactions, on her own right heirs, and atierwards 
made a general residuary devise of all her real and 
personal estate: held, that upon the evident intent 
w tbe t^tatnx to exclude the residuary ^visee, the 
u entitled to ^ remainder in'ffm iii .the 

purchased. Robinson v. Knight, Eden. 


; ^ iJSxccutor at law takefl^e whole penolSal estate snb- 
[ ject to debts and legadel, but in this court be is trus- 
tee of the residue for the next of kin^jf^umphray v- 
, Tayieur, Ambl. 137. S. C. 1 Dick. lol« Executor. 

A by his will gives sever^ legacies to his children, 
and appoints bis two eldest ^ns joint executors ; but 
makes no express disposition Of me residue of his per- 
sonal estate. Held, that tliiSj|nidue belongs to the 
executors as joint tenants ; and^at one of them hav- 
ing died without making aQyl';8everanc& the whole 
survives to the other. JJali v. Bigby, 4 Bro. P. C. 
.577. Joint Tenancy. 

When a legacy is left toone of two executors, neither 
of them is thereby exclu^d from the surplus of tha 
personal estate undisposed of. And tho^li there 
have been a variety of opinions and some dimrent de- 
terminations, touching the residue of permnal estates 
not expressly bequeathed by will, yet it has never 
been carried so far as to exclude two executors, by 
reason of a legacy given only to one of them. Decree 
affirmed. Mason v. Jlaukins, 4 Bro. P. C. 7. Ex- 
ecutor beneficially interested. 

B made his wife executrix, and devised to her the 
use of his table-plate for life, and after, to C bis grand- 
son ; but mauc no disposition of the surplus of his per- 
sonal estate. Parol evidence w’ns admitted, that the 
testator intended his wife should have the surplus to 
her own use ; il being only to rebut the construction 
of a court of eiiuity, which would create a resulting 
trust, and make the executrix a mere trustee for tho 
next of kin. Ds. llcanfort v. Li/. Oranville, 3 Bro. 
P. C. 37. WiLj , C. OF. 

J devised to A & B (his wife's children as he called 
them, not owning them to be his) 10s. a piece and 
“ no more,” and gave tlic children he owned consi- 
ilerablc legacies. 1 le then devised to executors, hut 
did not mention the devise to he for their care, &c. 
1 fold that executors did not take the surplus beneficial- 
ly, hut that A and B should have a share with the 
other children in the distribution. Vachell v. Bretton, 
5 Bro. P. C. 51. Will C. op ; Exons, benefi- 
cially interested. 


IV. Rfsiduary Legatees and Devisees. 

A residuary legatee cannot have writ of ne exeat 
regno against a debtor of the testator, on the grouiul 
that he colludes with the executor. Craves v. Griffith, 
1 J.TC. & W. 646. Pn. Wjijt, Nk Lxeat. Regno. 

Residuary legatees not necessary parties to suit 
against executors. Brawn v. Jhwthwalte, 1 Mad. 
446. Pahtifs. 

A residuary legatee has not such an interest as to 
prevent his Ix^oining himself a purchaser of premises 
sold under a decree in the cause. Hooper y, Goodwin, 
Coop. 9t5. Fhai'ii Fid. Sit. 

Generally a residuary legatee must bring before the 
court all pet sons interested in the residue ; exception, 
where not ncressaiy or convenient. Cockburn v. 
Thompson, 16 ‘32B, Pi.. Parties. 

Where court can be satisfied that the ftud is clear 
allowance fur maintenance, will be allowed, pending 
the account, to the residuary legatee ; not if an account- 
ing party. Wharter v. , 13 Ves. 92, , Infant, 

Maintenance pendente Lite. . • 

Residuary legatee need not be a party fb .a hill for 
specific legacy. IFainutiiiRht v. Waterman, 1 Ves. 
jTbU. Pl. Party. ' 

All residuary devisees must be parties, Bartons ?• 
Bro. C. C. 365. Pl. Party, 

In a hill against the executor either by creditors or 
legatees, il is not nccesiiuy to roajre the residuaiy 
legatee a party. Lawson y^ Barkepjt ^l. Bxo, C. C, 
BO’do Pl. Party, 

A residrilly legatoe^o^jt deficiency of asrets, allow- 
ed to come m pari with Che other legatees, by 
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reason of Ijiir special circun^nces of the case. 
V. Dyose, 1 P. W.305. ; -Ai>mon.ov Asset, 


RESIGNATION BONDS. 

See Ecclesiastical Persons, &c. IV. 



RESTRAIJrr ON MARRUGK. 


^ also an executor; ai)4 if devisee bo also executor 
for a deceased* cr^itor, he may drat letain for his own 
debt, and next fbr Uie debt of hie t^tator d>e creditor. 
Id. ib. ; V 

But not in priotily to costs; yld* th. Costs i De- 
visee. 


RETRANSEER. 

See Recognizance^^ Security, V. 


See Marriage iV. 


RV:SIJLTING TRUSTS. 
See Heir at Law, I. 4. 


RETENTION. 

See also Exons. IV. 3. 

I^visee has a right to retain debt due to himself or 
to his trustee, out of the produce of the estate devir od 
to him. iMjtnes v. Slotherd, 1 S. & S. 151: V'k* 

VISEE. 

At conitnon law, an heir can reiain for ids own 
specialty debt. Id, ib, IIeiu. 


REVENUE. 

See Jurisdiction, V. 


REVERSION AND REVERSION ER^'*' ' 
See Remaindlii, &c. — Remainderman, &c. 


REVIVOR. 

See. Pl. Bill, 4 ; 6. — Pit. Abatement & Rsvivon^tp- 
^ • Pu. Bill of Revivor. 


REVOCATION. 

•See Aubituation, II. — Powers, Vlll. — WxLL,V.ilIv 




SALE. 

See Powf.rs,VJL — Pr.Injunction, 21. - P«.Salks, 

J UitiriAL. 

SALK, J31LL OF. 

See Bill ok Sai.e. 


SATISFACTION GENERALLY. 

iSee olso Agreement, X. — Annuity, IX. — Bond, Vl. 
— Covenant, 111, — Custom, II. o. (h).- Debts, 
H. — Distribution, UI. — Dower, IV. — Le- 
gacies, 11. — Mok'igage, IX. 1, — Portion. IX. ; 
XI. — Presumption, II. — Settlement, Vll. — 
Trust, XII. 

Satisfaction of a mortgage to be presumed after 
twenty years possession by the mortgagor, without 
payment of interest, demand, or acknowledgment. 
Semble. Christajdiers v Sparke, 2 Juc. 6c W. 223. 
MortOaoe ; Length of Time. 

Land not a satisfaction for mon^, nor money for 
land, not being eiusdem generis, lieiigoiigh v. Walker, 
15Ves.5l2. 

On presumption of satisfaction by will, evidence 
admissable, first to constitute fact that testator was 
debtor, and secondly to meet or fortify tlie presump- 
tion. Pole V. Ld, Somers, 6 Ves. 321. Will, C. 
of; Evidence. 

There is no general rule in this court for presuming 
a morfgage satisfied after twenty years, or any other 
period .of. time elapsing without payment or demand 
of prinoi^ or inlereiit ; and if a jury should on that 
ground presume the bond satisfied, which is g^vep as 
a collateral security to tfae.'tnoTtgage/^ the mo^gee 


is not thereby prevented from sliewing the troth of the . 
case in this court, if in fact the money haa. not been 
pnid. Toplis v. Baker, 2 Cox, 119. Lenoth ov 
Time; Mortoaoe. 

Where a husband, by settlement before roafmge,' 
was obliged to do a particular act for his wife's bene- 
fit, and he docs a thing equally satisfactory, the;^urt 
will presume a satisfaction by implication. Weyland 
V. lleifliind, 2 Atk. 632. lirsu and Wife. ^ 

The [resumption of satisfaction is stronger in -^the 
case of a deed than of a will, where a bounty Is liup-' 

^ posed to be intended.' S. C. 2 Atk. 634. 

Court will not, from length of time, presume judg^ 
i:\ent to be satisfied. Kemys v. liuscomb, 2 Atlu 46^ 
Length of Time ; .Tudoment. ^ 

So of a rciit-charge. Stackheute v. Barruion, 6 Ves. 

I 467# * ' 

IMoncy and lands being things oPa difierenf^ kind, 

I the one though of greater value shall never be taken in 
satisfaction of the other, unless so express^ ; what- 
ever is given by a will is pruna facie,ii) be intended a 
I benevolence. F.astu'ood v. Vinke, 2 P« W. 616# 


■4 

scAxVdal. 

6'cre Pl. Answer, 9. — Pl. Bill, 

Master, 1. (d). ^ 

Schedule. 

See Pl. Answer; 14. 


SCOTLAND. . 

Injunction to restrain proceedings in the court of 
sessioa .m Scotland, dissolved under the cimum- 
Kennedy v. EU CassillU, 2 Swan. 313. 
Injunction to btay Pugcxedinos ; Jubisdict., 
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SCOTLAND— SECURITY. 


Whether pnq^erty is to be administered according 
to the Engl^ or Scottish notions of equity, is de- 
pendant on the national character of the parties, and 
, the property to be affiscted by the decree, id. 321. 

JVRUDICTIOK. 

The court of session is a court of law and of equity. 
Jd. ib. Court of Session. 

Residuaiy estate bequeathed to the minister and 
church officers of a parish in Scotland, for charitable 
purposes, was directed to be invested in stock, in the 
name of the accountant general, and the dividends to 
be paid from time to time to the minister and church 
officers of the parish ; but the courts of Scotland 
having jurisdiction to administer the charity, an order 
confirming the master’s report, in approbation of a 
scheme, was reversed. Att. Gen. v. Lepine, 2 Swan, 
181. JuniSDiCTioR,; Charity. 

Decree esUbliahing a charity in Scotland. S. C. 
17VCS.309. Id. 

The assignment under an English commission of 
bankrupt vests in the assignees and without tiie neces- 
sity of intimation, the whole of the bankrupt’s per- 
sonal property in Scotland, and all subsequent dili- 
gence, by any Scotch or other creditor, is thereby pre- 
cluded. Selkrig v. Davies, 2 Rose, 97. 291 Rankgy. 

iksSIGNMUNT. WHAT PASSES. 

The Sbotch acts of sequestration, many of which 
passed since the Union, support the general principle, 
passing all the property of a bankrupt to his assignees. 
Erp. Cridlatid, 3 V. & B. 100. Pn. Sequestra- 
tion. 

Scotland out of juiisdiction of court. Stevenson v. 
Anderson, 2 V. Si B. 407. 

A certificate obtained under an English commission, 
operates as a discharge of the debts of Scotch creditor 
proveablc under commission. Bk. of Scotland v. 
Cuthhert, 1 Hose, 462. Bankcy. Certikioatk. 

A commission of bankrupt, vests in the assignees 
under it» all the property of the bankrupt, wliercver 
situate ; precluding creditors in Scotland from attach- 
ing J^^seiiucstration, their debtor’s property rcniHining 
or situate in that country, and from administering it 
in a course of distribution, under suc h process of se- 
questration. Id. ib. BaNKCT. AsSiGN3IENT, W'lIAT 
PASStS. 

Legacy tp be laid out in land in Scotland, in a 
charity, established^ being within the exception of the 
stat. 9 Geo. 2. c. 36. Mackintosh v. Townsend, 
16 Vcs. 330. Mortmain. 

Sco^and is out of jurisdiction of court, and there- 
fore witness going there may be examined de bene esse. 
Bdtts V. Verelst, Dick: 454. 

Though England and Scotland be now one king- 
dom, yet the wriiof ne exeat regno has not been altered 
since the Union. It was originally a state writ. Qn. 
Whether, in the common form, and security given 
thereupon, it c^n restrain the party from going into 
Scotland. v. Maccraif, Forres. 196. See 

also Anon.2 Salk. 702. S. C. 1 P. W. 263. Nk 
Exeat Regno. 


SECURITY. 

See also Annuity, IV. — Bankcy. XII. XTII. 4. — 
Legacy, IX. — Pr, Costs, 6. — Pa. Receiver, 
4.— ^vPr. Security. — Priority op Security. 

1. Where ordered oenerally, and what suffi- 
^ ciENT. See also Leoacy, IX. — Portions.— Ph. 

Costs, 6. 

. II. Extent fic Extension op. 

^ ^ Prin. & Surety, IV. 

1 V. vale & Assignment. h 

V. Ri^emptxon & Retransfer. ... r 

VI. CotpATEEAL. 6ee alto Prin. & Surety,. IV.'.* 


1. Where obdbrso generally, & wmat svfpi- 

* GlkNT. 

See also Legacy, X. — Pr. Coiiii^6« 

In er{uity the court will noC^ake an order to stay 
proceedings, until security be given.for the costs, tf^n 
the ground of the plaintiff bein|r> about to leave the 
country. Willis v. Garhutt, I J. 611. 

It is not the habit of the coui^t to. direct security to 
be given for the result of an account. Nerot v. &ir- 
2 Russ. 56. Account. 

Husband and wife defendants, husband without 
order for wife to answer separate, puts in ansafer se- 
parate, stating wife not to live with him, and be had 
no coritroul, Ac. lie being taken on an attaehment 
for want of wife’s answer, ordered to be discharged, 
and wife to answer separate and indemnify husband 
as to costs. Garepy, Whittingham, 1 S. .& S. 163. 
llusR. & Wife; Pr. Answer; Pr. Costs. 

Testator having directed annuity to be paid out of 
his personal estate, a sum of five per cent, stock, was, 
in the course of the cause, ordered to l)C set apart as 
security. Fund becoming insufficient by induction of 
five per cent, to four per cent, deficiency, was directed 
to be supplied out of another fund, to which other 
persons interested in residue had been declared enti- 
tled. Davies V. Wattier, 1 S. & S. 463. Invest- 
ment ; Annuity. 

Legacy to father, on condition he would not iuter- 
fere with daughter’s education. On hill for legacy, 
court ordered security and directed costs out of 
legacy. Colston v. M<irris, 6 Mad. 89. Condition, 

SuTlSEQUENT ; LkCACY, CONUlTlONAr.. 

An order directing security to be given, omitted to 
direct all proceedings meanwhile to be stayed.;' a mo- 
tion of course obtained in the mean time, was held to 
be regular; but in future, all such orders are to direct 
proceedings in meanwhile to bo stayed. Fox v. BUw, 
5 Mad. 147. Pr. Order to stay Proceedings. 

V^endor having lost title deeds, agrees to give real 
security for title : held, that personal security is not 
sufficient, and that he must purchase real estate for 
that purpose. Walker v. Barnes, 3 Mad. 247. Title ; 
Vend. & Puncir. ; Specific Performance, 

The investment of trust money on personal security 
is a breach of trust. Walker v. Sifnamds, 3 Swan. 63* 
Invfstment ; Breach of Trust. 

Order for security under a writ of suppHcavit, on 
articles by a wife against her husband. Dchbyn*t Case, 
3 V,6c B. 183. Husn. &c Wife ; Supflicavit. 

Interpleader ; all the defendant’s but one residing 
out of the jurisdiction in Scotland. 'I'he plaintiff, after 
a reasonable time having used due diligence to bring 
them in, being decreed to give up the subject to the 
only defendant appearing, piotected afterwards against 
the others by injunction and order, that service, on the 
attorney should be good. Stevenson v. Andorton , 
2 V. & B. 407. Jurisdiction ; Pl. Inter- 
pleader. 

Order for security under supplicavit, on articjies ex- 
hibited by wife against husband, un'der 2 Jac. 1. c. 8* 
liepn's Case, 2 V. & B. 182. Pn. Suppucayxt; 
Articles of Peace ; Husb. & Wife. . ■ ' 

After the order permitting the defendant to rehear 
the decree made on his default, setting - aside the 
charily case, and directing an account of the itRts, he 
was ordered to give security for the sum reportad due. 
Att. Gen. v. Broi he, 18 Ves. 496. PR. -Rehear- 
ing. ; 

Settlement of stock to the separate use of O' married 
woman for life, and after her death for her husband 
absolutely : decree upon the. bill of the husband and 
wife for a transfer to him upon his peiaonEl security. 
ChA^n y. Smi^, 8 Vaib 183* Husn. & Wife ; 
Tenant for Life. ''-- iM - 
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On «ale of estate, part of thar^nsideratioii waa to be 
an annuity, but it was not ' Wttled how it should be 
secured ; the ordered it to be secured on the 
estate as well’#by bond and judgment, which latter 
was the mode proposed bv purchaser. Remington v. 
Deverall, 2 Anst. b50» I^Rcif ask. 

^ Tenant for life let into possession on consent, and 
giving security to pay i^ar^s payable out of rents and 
profits, and to keep 'down interest of the fund to an- 
swer continent char^. Blake v. Bunbury, 1 Ves. 
J. 514. 4 Bro. C. (J. 21. Tenant for Life ; De- 
livery OF Possession : iNcuMnnANCES. 

Tenant for life subject to a trust term, not let into 
possession before account till the trust is executed, 
unless on paying into court a sum sufficient to an- 
swer it. dr where the best way of perfoiming the trust 
appears to be by letting him into possession. S. C. 

‘ 194 Tenant for Life ; Charoe on Estate. 

Manager of estate in West Indies is not to give se- 
curity faithfully to manage *, only to account. Onlered 
to account for produce, and to consign so far as the 
management requires it ; but must have a discretion as 
to what to be applied there. Morris v. Klrne, 1 Ves. 
J. 139. Manager of W^fst India Estate. 

Legracy to infant at twenty-one ; court will not 
order it to be secured. Starkie v. Smith, Dick. 520. 


Consul abroad, plaintiff in suit need not give secu- 
rity for costs. Colehrook v. Jones, id. !54. 

Where one plaintiff resident inEng'od. no .'-pu- 
rity required for costs. IVinthoij) v. Royal Exchange 
Assurafice Comp., id. 282. 

But where plaintiff under protection of foreign am- 
bassador. he must give secunty for costs. Adderly v. 
Smith, id. 355. 

Master to settle what security to be given for costs 
by plaintiff, a foreign merchant. Odwyer v. Salcador, 
id. 372. 


Bill may be taxed after bond and mortgage given as 
security for same. Aubrey v. Popkin, id. 403. 

Securities set aside as unconscionable and oppres- 
sive, and taken during parties’ poverty and distress. 
Lamplugh V. Cox, id. 411. 

A. on his mairiagc covenanted, that if his wife 
should die before him, leaving issue of their bodies, 
he would pay, 5cc. to and for such issue, one-third 

5 art of all his chattels, real and personal, which at 
eath of bis wife he should be possessed of, to be di- 
vided between them, if more than one, as he should 
direct. The wife died, leaving two daughters, and 
husband, during coverture, aciiuired freehold leases for 
lives : held, that leases were included in the civ'enant, 
but that daughters were not entitled to a division till 
after father’s death ; he being ordered to give secu- 
rity. Hawkes v. Jones, 5 Bro. P. C. 136. Mar- 
niAGB Articles. Construction of. 

A covenants that a specific sum should bo paid to 
B, if b survived ; A. having aliened part of it, on a bill 
by B. A decreed to give security that it should be 
forthcoming. Flights. Cook, 2 Ves. 619. Pl. Bill 
Quia Timet. 

Will delivered froth prerogative court to devisee, on 
approved security. Morse v. Roach, Dick. 65. 

Persona named by parties appointed receivers on 
their own recognizance only. Ridout v. El. Plymouth, 
id. 68. 

Defendant applying within seven years to put in 
answer, fite. according to 5 G. 2. c. 25, he must give 
approv^ for costs. Bp. of Rochester, v. 

Knapp, id.' 70. 

Le^cy at twenty-one. If infant dies before twenty- 
one, then to'.eaecutor, residuary legatee: court will not 
ordw legaw to be raised and secured. Palmer v. 
Mayaent, id. 

Ne exeat till answer and ftirther order ; writ die-. 


charged after answer oii lecuiity for eveqlrof cauie» 
Roon Va CoUingwood, id. 


If bill shows plaintiff to lOiide abroad, and defendant 
obtains time to answer, he need not^give security for 
costs. Migliorucci v. Migtiorueci,iiAi^ 147 • 

Trustee chai^ with breach of tritst,^for notputtiim 
out money at interest, por on the best security, accord- 
ing to the trust in a deed. Money lent on a promis- 
sory note, is not put out on a security. Ryder y* 
Bickert&n, 3 Swan. 80. Breach of Trust ; Mort- 
gage. 

On motion to prevent defendant ^ing out of king- 
dom till he has put in his ansd«r, the court orderra 
he should give security to abide by the decree that 
shall lie made at the hearing. Baker v. Dumaresqueyr 
2 Atk. 66. 

Tenant for life in goods is not obliged to give secu- 
rity for them, but to sign an inventory only to the re- 
mainder-man. J.eeke v. Benneti, 1 Atk. 471. Te- 
nant FOR Life of Personat. ChaITEls. 

Where annuity given by will payable out of residue, 
part thereof was ordered to be appropriated for the 
purpose ; but executors not directed to give security. 
Stanway v. Styles, 2 Eq. Ab. 246. Appropriation > 
OF Fund ; Annuity. 

A IV execumr is under no obligation to give secu- 
rity, nor is it usual for a court of equity to compel him 
to give any security, unless upon affidavit or'tnsol- 
vt;ncy or misconduct. But wncre an executrix ap- 
pointed guardian of three children by her first hus- 
band, marries a second husband, in necessitous circum- 
stances the court will appoint a receiver. Dillon v. 
Lf/. Mount-Cashell, 4 Bro. P. C. 312. Executor; 
Pr. llrx:KivER. 

A man makes a deed-poll for payment of an an- 
nuity, and after by will subjects his estate to the pay- 
ment of it ; he shall have further security, and not rest 
on 6ie deed-poll. Grenon v. Rawson, Sel. Ch. Ca. 
57. 

One by will gives an annuity out of his personal 
estate ; if the executor has misbehaved himself, the 
court will order part of the personal estate to be set 
aside to secure this annuity. Batten v. Earnley, 

2 P. W. 163. Annuity by Will. ^ 

A, by will, gives portions to bis daughters, but 
mentions no time when to be paid, but adds a proviso,^ 
that his daughters should marry with consent of hii . 
wife, and if any married without such consent, her 
portions to go over ; on a bill brought by the daughters 
for their portions, the court deerr^ the portions to be 
paid, but on security to refund if tlie considera&n 
should be broken. Aston v. Aston, 2 Vern. 452.:i^ 
1 Ch. Hep. 164. Pro. Ch. 226. S. C. Will, C. 
OF ; Portions, Payment of ; CoNSfosjjiATioN. sub- 
sequent. 

One covenants on marriage articles to pay lOOOL 
within six months after his death, and after growing 
old and infirm, covenantee would have obligea him 
have given security ; but the court held, that 
could not alter this agreement of the parties, or make 
it better than they themselves had ; and though exe- 
cutors might be obliged to give better security for 
legacies payable in future, that is because they ayaj|n . 
nature of trustees, and there is no agreemeut one wi^ 
or another. Warrington v. Langham, Prec. Chan, 
89. Covenant. 

Bill to bring one who fived out of the jurisdidfoll^ef 
London to come in and give SMurity for orphan’s Ar- 
rians ; Ld. Keeper decreed plaintiffo to tiy the custom. 
IjondoH Corp. v. Slaughter, 1 Ch. Ca. 203. Custom 
OF London ; Jurisdiction. 

Where the deeds by which a. rent-cbaiKe waa 
granted were lost, and the rent had been paid twelva* 
year& equi^ decreed the arrears and future nayroent 
to w secum. Collet v. Jaeqneei 1 Ch. Ca. 1^. 
Loss or Deeds. Rent Charge. ' 
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IL Eztimt and Extsnsion of« 

A scciirit^f for a separate demand does not extend 
to a joint demand; Fr«n, 2G. & J. 246. 

The interest of partners » . tenants in^coinmon, 
where the estate was nurchas^. put of the joint pro- 
perty, and mortgaged oy the firm for a joint debt, is a 
Joint security, id. 250. Partnebsiiip. 

An agreement by way of deposit of title deeds, 
with a firm of five* one of whom was a nominal part- 
ner only, extendi \w subsequent agreement to the 
actual pai tnership of ^r. Exp, Alexander, 1 G . & J . 
409. See S. C. further, 2 G. & J. 275. 

Where title deeds are deposited by way of security 
with a firm, upon a verbal agreement, the deposit 
may be extended by a subsec^uent verbal agreement 
for the securiW of a new sum. upon a change of part- 
ners. Exp, 1 G. & J. 389. 

Merchants in London agreeing to become sureties 
for a West India planter, on lieing secured by a con- 
veyance of his plantation, in trust, with a covenant 
that they should be continued ns consignees till the 
expiration of five years atler the reimburi^ement of 
what they might advance ; held entitled to the benefit 
of this covenant. Whether a covenant to continue a 
mortgagee as consignee after payment of tlie debt, is 
validr'; Qu,? Banbury v, IV inter, 1 .lac. & W.255. 
Covenant ; Consignee ; W. India Kstates. 

A mortgagee having advanced to the mortgagor a 
further sum upon his bond ; Held, that the bond 
though obscurely worded, was evidence of an agree* 
meat for a further charge upon the mortgaged pre- 
mwNI. . Exp, Hearn, lluck. 165. Bono ; Kvioence ; 
Mortgoa. Mortgee. 

A security to a firm continued after an alteration m 
the members of it, upon the const nictioii of a letter, 
raising an agreement to that effect. Kip, Marsh, 
2 Rose, 239. Agulement. 

likpiitablc mortgage by deposit of deeds extended 
beyond original purpose, to advances subsequent by 
implication or parol. Exp, Kensington, 2 V.^ 13. 79. 
’■S.C. Coop. 66. KqUlTAllLE IMuintiAGR. 

A borrows 4000/. from B, and deposits title deeds 
is a security for that sum. lie afterwards obtains fur- 
ther advances, and after an act of bankruptfry, signs 
^ an a^ieemcnt sulijectin^; the deposit to such further 
advances. B declared to be entitled to a lien of the 
whole amount. Kip, Langston, 1 Hose, 26. Bank- 
ov. Lien. ^ 

, A aocurily bond for a deputy post-master, for tlirec 
y&rs, shall extend further ; but seinble, if the arrears 
liad been paid up at the end of three years, tlic surety 
might have been relieved. Williams v. Jones, Bunb. 

276. 

A bond g^ven as a security for a collector of customs, 
docs not extend to a subsequent duty on coals, where 
the collector had a new deputation, and gave security 
for the duto on coals. Bartlett v. Alt, Gen, Barker. 

277. So held, where no security was given on the 
second deputation. Bowdage v. Att, Gen. id. 278. 


. ^ . 111. Waiver and IiOss of. 

See Prin. & Surety. 

Where ci^itor takes from debtor assignment of debt 
due from third pason. as a security for his own de- 
maud, and by his wilful default tlic debt becomes ir- 
recoverable, he must bear the loss. Williams v. Price, 
* & Crko. ; Laches. 

whcitor’s lien is superseded by taking a security. 
r<*BaUl^.Symes, I Turn. 6c R. 92. See lller y. Dray- 
ton$ 2 S. & S. 309. Soi.. & Client ; ].i£n« m 
In accommodation of C, J accepted bill drawn by 


R, which was givei\,f»y C to as aecurity for loan. 
Before it became due. jj. became baj^uupt; R never 
paid the amount, but tW aubstitutm^another bill ob- 
tained the former from B. Held, . ]^mald not prove 
amount of bill under J’s commission. '' 'Exp, Hunter, 

5 Mad. 165. Affirmed, 2^6. & J. 7. See this case, 

3 Mad. 117. 1 G. & J. 9!. Banxcy., Proof in ; 
Accommodation Bills. ' . 

Estates being conveyed, aij^SHig other purposes, to ; 
secure a debt of comparatively smaU amount, the 
court will not direct a release u]>on payment into court 
of the largest sum to which the debt can in probability 
amount ; the incumbrancer being entitled to retain the 
security till the debt is discharged. Postleihwaite v. 
Blythe, 2 Swan. 256. Pr. Payment into Court. 

Specialty security not waived by a womissoiy note, 
taken for the balance of the account of interest. Cur- 
tis v, Bush, 2V. &ci3. 416. 

Solicitor’s lien on papers supersede^ W taking se* 
curity. Cowell v. Simpso7i, 16 Ves. 276. Sol. &c 
CuENT ; Lien. 


IV. Sale and Assignment of. 

Joint creditor having separate security from one of 
his co'debtors, admitted to prove his debt, against the 
joint estate, without surrender or sale of his security. 
Exp, Peacock, 2G.&cJ. 27. Bankcy., Joint & 
Sep. Cred. 

A trader having given to a creditor an order on tho 
executor of her debtor to pay the debt to the creditor, 
and the executor having received the order, and retained 
it until the assets of tlie testator should enable him to 
pay simple contract debts, and the trader having be- 
come bankrupt before payment, the creditor was en- 
titled to receive the amount of the order from the exe- 
cutor, notwithstanding a subsequent assent of the tra- 
der. Jup. South, 3 Swan. 392. Bankcy., Re- 
puted Ownership. 

Inj auction to restrin the ncgociation of bills of ex- 
change, void in their creation. Lloyd v, Gurdon and 
Chaintee, 2 Swan. 180. Injunction ; Bill of Bx- 

ril A NO E. 

Wherc the grantee of lands, subject to a limited 
power of ademption, has not all the remainder of a 
mortgagee, the conveyance is not a mortgan, but a 
! conditional sale. Goodman v. Grierson, 2 Ball & B. 
274. Deeds, C. of. 

Nut necessary for tenant for life to take assignment 
from creditors of a charge on the estate which he paid 
ciT, in order to keep it alive. Reddingtmi v. lieddhig- 
ton, 1 Ball & B. 142. Paying off iNCUHsi^AHCES ; 
Ten. for Life. 

Stock transferred as a security for a floating balance, 
and under an agreement to continue it transferred and 
re-transferred by and to the creditor by way of loan, 
held a sale. Exp, Dennison, 3 Ves. 552; 

Sale of a share of a ship is good without actual de- 
livery. ^ Whether an executory agreement fi>r the sale 
of a ship, must recite the registiy, under the 26 G. 3. 
c. 60. s. 170. Qu. ? Addis v. Baker, 1 Aust. 222. 
Ship. 

A, having borrowed 30,000/. of B, traosferred to 
him 14,000/. K. 1. stock, by way of pledge for the 
repayment of the money so borrowed; B agreed 
that he would not sell any part of tbe:ite^* unul af- 
ter the expiration of one year from that time. Not- 
withstanding this agreement, B sold the stock on tho 
veiy same day. Held, that he was answmble for tho 
money received by such sale, with inUtfeiijU^ Andrd v. 
Crav)ford, 1 Bro. P. C. .^66. AcCQVMT* 

. Where one executor is indebted ^.^totei by morb- 
gage, if tto co-Qxecttters are apjjrai^ive he is in- 
solvent, th^ shoul^ljjif^ bill a^nst him for sale of 
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Mite ; to prayforedosurewavld beimproper. Lucat 
y» Scale, 2 66, Mori^aos; Exons. 

Account^ldfeted for all monies received on sale of 
pledge of notwithstanding day of redemption 
had passed ; it not appearing defendant had stock suf- 
ficient at the day. Harrison v. Hart, 1 Com. 393. 
Acoovnt. 

A, having borrqi^ of B 1100/., gave bond for it, 
and as collateral s^rarity deposited with him a sub- 
scription receipt of tWS. S. Company, No. 195, for 
600/.,^ with bberty to sell in case default should be 
made in payment of debt. Before bond became pay- 
able, B sold receipt for 2700/., but pretended it was 
another receipt. On bill to discover which receipt it 
was B sold, it being by issue found to be that deposit- 
^ by A, account was decreed for difference, with 
interest and costs. Tutt v. Mercer, 2 Bro. P. C. 563. 
AccouNt. . 

ExcheqiieirAnnuitiGS were assigned by way of mort- 
gage, for securing 5000/. and interest. The money 
not being paid, the mortgagee (after repeated notice to 
the executor of the motgagor, and demand of his mo- 
ney), sold the annuities on oxcliangc at the market- 
place. Held, that tiiis was a good sale, and that there 
was no necessity of previously foreclosing the e(|uity 
of redemption. Witsoiiy. Tooker, 5 llro. P. C. 193. 
Mortgaof. 

The principal in a bond being arrested, gav' '.ail. 
and judgment is had against the bail. On a bill by 
the sureties who hud been sued on the original bond, 
and paid the money decreed, the judgment against 
the bail to be assigtied to them, in order to icimburse 
them what they liad paid, uitii interest and (* 0 Kts. 
Parsons y,Briddock, 2 Vcrn.608. PiiiN. fit bi iikty. 


V. Behesh'tion and Ue-thansfer or. 

A invests in name of trustees stock as security for 
B against certain payments. Stock remains uncalled 
upon for length of time. A cannot have it invested 
in himself, but dividends ordered in future to be paid 
to A. Linton v. Hifde, 2 INIad. 94. 1’ nrsT. 

Bank notes, though always regarded by common 
usage, as cash, cannot be considered as a security lor 
money* Southcol v. ITk/.'iou, 3 Atk. 233. 

One for X300 grants a rent of £60 per annum for 
seven years ; whether redeemable. Faucet v.Boicers, 
2 Vern. 287. 

Plaintiff fur .£80 conveys an estate absolutely to the 
defendant^iid brings a bill to redeem ; defeiiu..:ii in- 
sists tho conveyance was absolute, but confesses that 
after the £80 paid with interest it wa.s to lie in trust 
for the plaintins wife and childFeii. Plaintiff replies 
to the answer, and no proof of the t rust, yet decreed 
the trust for the benefit of the wife and children. 
Hamptonfv. Spencer, 2 \'cm. 287. 

A, for £500, makes an absolute assignment of a 
lease tor three lives to B, and B by a writing under 
his hand agrees that if A pays B £600 at the end of 
die year, B will reconvey. 15 dies, leaving (J his son 
and heir. Jdoney was not paid, and two of the lives 
die, and tho lease is twice renewed, yet redemption 
decreed on payment of the.£500, and the two fines with 
interest, and during the life of B. the profits to lie set 
against the interest of the £500. Manlove v. Bale, 2 
Vern. 84. Condon. Biieach, when releived. 

Conusee of a judgment extends the lands of the 
conusor upon an elegit ; conusor grants over the rever- 
sion without notice of the judgment and extent ; the 
grantee Ukay bring a bill to redeem the connsee, though 
at a great <j6siance of timer and though a former bill 
for the same pti^se was dtoiteed. fCjiibery v. Sy- 
ewmto, 1 Vem. 897, 2CW#hp«392« JvnoMwm 


What dfcumstanoei may indnoa the court to make 
an absolute conveyance redeemable ee not. Where ' 
there is a clause or provision 'in the Conveyance, for 
the vendor to repurchase, the time liniited for that pur- 
pose ought to be prectely observed; Harrell v. Sabine, 

1 Vern. 268, 269. See 3 Salk. 241. Condon. 

A rent-charge of £26 granted in consideration of 
£240, redeemable on repayment of the consideration 
to the grantee's heirs, within a year after notice of the 
death of his wife, ceases on repay|Ki^t of the sum sti* 

S ulated to his executors, tho cOnv^aiice being consi- 
ered as a security for money. Stokes v. Verricr, 3 
Swan. 634. Hent-Charce. 


VI. Collayebai*' 

See also Principat. and Surety, IV. 

To a bill of foreclosure against the principal mort- 
gagor. the mortgagor of another estate, as a collateral > 
security, necessary party. Stokes v. Clendon, 3 
Swali. 150. Pi.. Party. 

T was devisee of an estate which had been mortgag- 
ed to A by the testator, which mortgage carri^ inter--, 
cst at five per cent. S joined in an assignment of the 
mortgage from A to B, discharged from the former pro- 
mise of redemption, and subject to redemption on pay- 
ment of principal and interest at the rate of four per ' 
cent, ouiy, andS covenanted for payment of sudtpnn- 
cipal and interest. Afterwards S agreed to rai^ the . 
interest to five per cent., and covenanted to pay inter- 
est at that rate ; tUenS died, leaving an arrear of inter- 
est due on the mortgage. This not being originally 
the debt of S, his covenants are only eullatcru, and 
his personal estate is not primarily liable to discharge 
any part, either of principal or interest due on the 
mortgage. Sha/'to v. SluiJ'to, 1 Cox. 207. Admon. 
OF Assets. 

Interest may be carried beyond the penalty, where 
the bond is only taken as a collateral security. By 
marriage articles the lady’s father was to pay her po- 
tion at different times and in different sums, towards 
disincunibcring the husband's estate ; the fiLlher ai}* 
vaiiccd money to the husband, and also mamtain44 
the wife and child for some yeais. The money so 
advanced, together with an allowance for the mamte- 
nance, shall be added to tho foot of the aocodnti|tbut 
shill not carry interest. Kiru'ane Vm Blake, 

P. C. 532. Interest ; Bond. * 

SEISIN. 

See Livery of Seisin. ^ 

SEPARATE MAINTENANCE, 

See llvsii. & Wife, V. 4. («). 

SEPARATE ESTATE. 

Husn.* fic Wife, III. 3* 

SEPARATION. 

See IlusB. & Wife, 1. 5. 

SERVANT; 

Sfe Servant fic Master. 
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^ SKT-OFF. 

'See aim Dinkct. XIV. — Pb. Costs, 7. 

A being indebted to B in a £1000, executed 
^ a bond to him for securing that amount and interest. 
B 8ub.seqiicntly died, having made his will, and ap- 
pointed C and D his executors and residuary legatees ; 
an apportionment of B*s residuary estate being made, 
the bond is allotiU'toC as part of his share; C being 
the steward of A, and having a running account with 
him enters the bond in that account ; C dies intestate ; 
leaving a widow w'ho takes out administration to his 
estate, and also administration de bonis non to B, and 
as such last mentioned administratrix, she files a bill 
as a specialty creditor against the representatives of 
A. Held, that in this suit the representatives of A 
could not mako!i^ set-off against the demand in res- 
pect of sums which they alleged to have lieen omitted 
or improperly charged in the account of C ; but must 
file a cross bill. I'here can be no set-off cither at law 
or equity where either of the debts is a debt in outer 
droit. Galev.Luttrell, 1 Y. & J, 180, 

In a suit for the administration of assess, a debtor to 
the estate who is entitled to have his costs of suit out 
of the iund-,' will not be allowed to receive payment of 
^cni while his debt continues unsatisfied, but the costs 
'due to him will be set off pro tanto against the debt 
due from him. Harmer v. Harris, 1 Uuss. 155. 
Aumon. of Assets ; Pr. Costs ; Dertoii 5c Cued. 

Joint simple contract creditor, may proceed against 
a clett' vgsiaue of assets of deceased partner, the sur- 
vivor being insolvent, and may set off against a debt 
to the deceased from the survivor and himself as his 
surety, a debt to the survivor from deceased, which 
was agreed to be applied in lupiidation of debt secured. 
Cheetham v. Crook, 1 JVl. Clel. & Y. 307. DEnroR 
& Crsdv 

Crosft'demand acquired after verdict is not ground 
for injunction here, to stay proceedings under verdict. 
fVAi/te v. 0*Brien, 1 S. 5c S. 551. Inmunction. 

Court will not direct costs of suit and of action Ije- 
tween same parties to be set off against each other. 
IVrr^bt V. Mudie, 1 S. & S. 266. J’ic. ('ost.s. 

^ DenmitTer to a bill for a general account to be taken 
.of all ^mlings and traiisactiuris between the parties, 
and for an injunction to restrain the defendant fnun 
taking out execution on a judgment recovered by liyn 
in^al^ ai^pn at law, allowed on tlie grounds, that the 
Statemhf in the bill did not furnish such a case of niat- 
ler of account between the parties, as to entitle the 
. plaintiff to inteifetfchce of the court on the principles 
of equity, in that it was nothing more tlian matter of 
set-off, or otbef defence at law, and if it had been a 
stronger case, the ' plaintiff, after having suffered the 
action at law..to be tried and determined at nisi prius, 
had come too late to ask the interference of the court. 
Cooper V. Hatton, 12 Price, 502. Pl. Demurrer ; 
Account. 

The court refused (but without costs) a motion 
for special directions to master, requiring him to deduct 
in tos taxation of coals of the parties, the costs which 
he shonld allow defendant from those he should allow 
plaintiff (who had Ijecome insolvent) after decree had 
been pa^ed and acted upon, /fumney v. Beale, 10 
Price, 113. Insolvency ; Pn. Tax. of Costs. 

Allj^tion by client that costs have been occasioned 
hy iolicitor's negligence, is a clear case of equitable 
■e^off. Piggot v. William, 6 Mad. 95. Sol. 5c 
;>^CiSirENT* 

' * ^he.to both debts are legal, there can be no set-off 
wflpwed in equity, without special circumstances. 

V. Wood, 5 Mad. 469. , 

^ to stay proceedings at law for mjt by { 

pntjred on ground of agreemqnt, constituting^ 


a legal set off refnse^ Toummn v. Benton, 3 Mad. 
203. Injunc. to Stax-Pbocs. 

Charter-party of affreightment bqnj^ the owners 
of the ship M, and the commissionflj^P^ transpoits, 
for and on behalf of his majesty : diir&g its continu- 
ance in the transpoit service, tlie ship makes a capture, 
which is condemned ; and, upon petition to the trea- 
sury, two-thirds of a moiety ^,.the proceeds arising 
from the capture ordered, by wiirant from the crown, 
to be paid to the owners. These proceeds are entirely 
in tho discretion of the crown ; and, upon motion for 
payment into court of a sum admitted by the commis- . 
sioners of transports to be due for freight under the 
charter-party, wnich motion was resisted on the ground 
that the commissioners were entitled to set off the 
amount of the proceeds received by the' owners under 
the warrant, payment was ordered accordingly, with- 
out prejudice to the question of ownership. Thurgar 
v. Morley, 3 Mcr. 20. Prize Money. 

If a party neglect to plead a legal set-off to^n ac- . 
tion, he is not entitled to the assistance .of a court of 
equity to give him the benefit of the set-off £ap. 
Boss, 1 Buck, 125. Laches. 

Where set-off may be made at law, no bill for in- 
junction will lie to stay proceedings at law. Hirst v. 
Peirse, 4 Price, 339. Injunction to stay Frogs. 
AT Law. 

Costs at law and in ctiuity between the same par- 
ties, set off after decree omitting such a provision. 
Shine v. Gough, 2 Ball & B. 33. Ph. Costs ; Pk. 
Decree. 

Set-off, where a creditor had borrowed from the 
debtor, under an express promise to repay. Taylor v. 
Okey, 13 Ves. 180. 

l)evisec of an equity of redemption is not entitled 
to have an arrear of interest upon legacy from mort- 
gagee to mortgagor, set off against the interest due 
upon mortgage. Peltat v. Ellis, 9 Ves. 563. Mort- 

GA(;OK & MoRTCiAOEK. 

Bill by insurance broker for discovery mid account 
of money paid and received by him in that capacity 
on ac:count of defendant, aud money due to him for 
commission, &c., and for promissory notea indorsed 
to him, and to restrain action as brought contrary to 
universal custom of business. Demurrer allowed, the 
subject being matter of set-off. Dinwiddie v. Bailey, 

6 Ves. 136. Pit. Injunc. TO stay Piiocs. AT Law. 

A legatee, sou-in-law to the testator, was held enti- 
tled to his legacy, discharged from debts due by him to 
the testator, and a debt for which tlie testator was his 
surety, upon evidence from the testator’s accounts, 
letters, and memorandums, in his handwriting. Pa- 
rol evidence of declarations in conversatifo was pro- 
duced fur tlie same purjiose ; but the court appeared 
to rely on the evidence in writing. Eden v. Smyth, 

5 Ves. 341. Will, C. of ; Debtor Creditor ; 
Evid. 

Equitable set-off, upon mutual credit ; though no 
mutual debts upon which a set-off could be sustained 
at law. James y. Kynnier,0 Ves. 108. 

Where a balance of account is taken, and a note 
given as the balance, that must be paid, although 
there are subsequent accounts upon which the payee 
may actually be found in arrear. Preston ypiStratton, 

1 Anst. 50. Account. 

Where there are costs in equity and at; law due 
from the opposite parties, the court will 1|9t let off 
the costs at law against those in equity, solicitor 
in etiuity claims hb lien on the latt^^. Smth v. 
Rrockleslty, 1 Anst. 61. Pn. Costs ^Soucitor 5c 
Client ; Lien. ■ * 

A debt cannot be set off against another, if they are 
in different luhts. Whitaker v. JBimA, Ambl. 407. 

Mo set-off allowed vrhjpie. the demand is In aiitrs 
Hrott. Meldji^ty. J9|^;]l Vqi.207. 

Bill praying ^iof discqj^eiy whilst plain- 
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tiff was jnoceeding at law pa lame account, and 
amended bjr ab^ng out the |to which prayed relief, 
and that wajM^upon dismissed, and cosb of the 
^smission winfwea to the defendant at 3811 Plain- 
tiff recovered judgment against defendant in damages 
and costs to the amount of 4401., and petitioned to 
set off costs at law against costs in equity. Ld. Hard- 
wicke thought it reaiqnable, and if the precedents 
would justify him, sdid he would grant the petition. 
Gtirtih V. Dorman, 2 Atk. 156. Fa. Costs, Set- 
off. 

Where there is a general trust of money for a so- 
ciety, a particular member cannot set off a private 
debt against a share he may be entitled to on a con- 
tingency. Lee V. Carter, 2 Atk. 84. 

In talking account, charge for board not allowed as 
. set-off from sum due, unless agreed upon. JIangate 
V. Fother^l, 2 Com. 613. Account. 

A, being bound in a bond to 11, the bond is as- 
sign^ by B to C, in satisfaction of a debt due from 
BtoC: B becomes a bankrupt, and C not being 
able to sue at law in B’s name, brings a bill against 
A to be paid the money due on the bond. Whether 
A, out of the money due on the bond, shall retain a 
debt due to himself from B. Peters v. Smine, 2 Vern. 
428. Debtor & CnFri. 

Administrator of a clothier brings an aetioii ag“in<i 
the factor, for clothes sent by the clotlii(*r to the ft- .<h'. 
The factor cannot in eijuity deduct, out oi the value of 
the clothes, the money owing to him I'lom the clothier. 
Chapman v. Dei'hp, 2 Vern. 117. PKiNcirAL 6c 
Factor. 


SETTLEMENT OF POOH. 
See Sr AT. C. of, 11. 38. 


SETTLEMENT ON MABRIAGE. 

See also Bankcy. XIII. 7. — Agreement, VII. — 
Deeds, VI. — ^Marriage, V. 

I. Construction. 

1. What Estate, 

2. What Intel esU 

3 . Who take under, 

4. What passes, 

5. ■'Cenerally, 

II. Validity. 

1. Whether fraudulent, voluntary, or ot/ier- 

wise, 

2. Settlement after Marriage, in respect of 

Wye*s equitable Property claimed by 
- her Husband, 

3 . Settlement after Marriage, when volun- 

tary, and when far good or valuable 
Consideration, 

4. Constituted by Letter. 

5« In pursuance of Articles, and Vaiianoe 
between them and Settlement, 

III. Of future Property. 

IV. Effbct of Husuano's Bankruptcy or In- 

SObtENCY. 

V. WMBRiJl^FANT IS A pARTY. 

VI.- AoRIEMB^S, Ac. AT VARIANCE WITH, OR 
Fraudulent as against. Settlement. 
VII. SAtiSFACTION AND PERFORMANCE OF. 

VIII. CARRYttea INTO Execution by Court. 

IX# REFOBtfiNO AND BscnrYiNG Mistakes in. 

X. When SsrrLExm fbiauiieo to have bbBn‘ 
■■■ • MADS. • 


XI. As TO Childben’s I^6btion||^or Mainte- 

nance. (See Saxtsfactioi^ of Settle- 

MENT.) 

XII. Wife's Riow and Poff Eim under Settle- 

ment, AnF|'hO,W^. THEY MAY BE LOST OR 

waived. ' ^ 

Xni. In bar of DowIr, iTiiua^, &c* 

' ^ ■ # * 

I. CONSTRUCtlOf^?': 

1 . What Estate, ■ 

2. What Interest. 

3. Who take under, 

4 . What passes under, or is comprised in* 

5 . Generally. . 

1. TVliat Estate# /, 

Settlement of sum of money, in trust to be transflHr- 
red to surviving parent for the benefit of him or her, 
and any of child or children of the marriage. Held, ; 
upon construction of whole instrument, that surviving. 
parent took for life, with remainder to children. ' 
Chambers v. Atkins, 1 S. A S. 382. Estate fob 
Life* • 

By a marriage settlement, containing the usual li- i 
niitatious, the husband, having a life estate in rever-^ 
sion, expectant upon the death of his father, was em- '' 
powered, when in possession under the limitations df 
the settlement, to revoke, Ac., as to so much and to 
such part cf the premises conveyed, as shall be then 
in possession of any one or more tenants, by virtue of ^ 
any one or more lease or leases, whereon a rent «r 
rents, not exceeding 3U0/. by the year in the whole, 
shall bo reserved, 6cc. so as there shall not, at the 
time of such revocation, be less than twenty years, or 
three lives, unexpired of such lease or leases.” The 
clause of the settlement conferring the power, con- 
cluded with a declaration, that it^as the true intent 
and meaning of the parties, that Ine husband should, 
at any time during his life, after he should come into, 
and be in the actual possession of, the premises, (set- 
tled), have absolute power and dominion over so 
much thereof as should be of the clear yearly value 
of 300/. sterling, and be at full liberty todi^0Be%f \^ 
the same in such manner, and to such uses aBd pur- 
poses, as he should think proper. The husband^-.' 
(donee of the power), after the death of his father, ' 
when he was in possession under the trusts of ^jel^ ' 
tlement, by a deed of revocation, purporting to bi^B 
exei ution of the power, and reciting that certain lai^s 
therein specified then piuduced a clear yearly rent 
300/. or thereabouts, revoked the uses of the settle- ' ^ 
ment as to those lands, and appointed the same iii(' 4 
trust for him, (the donee) his heirs, and assigns.y> 
Afterwards the donee died, indebted to an amount,, 
exceeding the value of the lands so ap]|4iuted, and ■ 
having no other estate or effects. By his '.will, ditly' ' 
attest^, and reciting his title and power to dispose of 
the lands specified in the deed of rev^ation at^, .ap- 
pointment, lie devised to trustees his right and iuterest 
therein, upon trust, to sell tlie .same, and quVof thoi^ 
purchase money to pay his de^s, Ac. llid jadtk.f. 
revoked, appointed, and devised, except a very . small 
part to the value of 8/. a year, were not (as recited in 
tlie deed of revocation) under lease at the time^of the 
appointment by that d^, nor at the date of the. Will : 
but, in a suit instituted in behalf of creditois and .Si- . 
gatees to carry the trusts of the will iiito encution', it , 
was found, and reported by the . officer of the court, 
that the lands so appointed and devised were’of the a. 
value of 300/. a year. By the ^ee^ in that suit, the 
will was established, and the revocation and appoint- ^ 
ment held valid; and# upon appeal to the house of 
lords against the decree,* it was neld that the power 
was righ^y apiM iP the. lubject, and that toe ap- 



COM/Wfim. * SEinXMEirr dN AFAftlilAGE.'' ' 4^ what AtaH. 

. wb^bent wu, itefl exacotod. Lidwll ^HoUSd, argument, an estate for life only In the daoghtefi.* 
& Bli. 99. ]^wsR. Execution of. .. Sh*ll v. Sileodt, 6 yes.'4G9. Estatb for Live. 

Sel^ement by a feme sole, in contemplatioa v . A term settled id the husband remainder 

starriage, of part ofivber fortune,, in trust to m the' to the wife, her executors, administraiiif;' fee. for the 
difi^nds to herself for her sej^te use for lire; and residue of the term for her jointure ; and for the better 
after her death, for her iQtebd[ni} hiisbond ; and after settling the term on her for life for her jointure, a 
the death of the survivor^ to'transfer the capital ac> covenant to renew and insert her name. The addi- 
coiding to her appoinlment by will : and in case she tion of those words will not r^uce it to an estate for 
should** die without, appointmint, and he should be life. Clarke Hacktcell, 2 IMoi C, Jd* 

then dead, in tnun for her next of kin, their executors, Settlement to permit ** all and eye^ children to 
fee., according to the statute of distributions. An take rents, &c. to them and their neiia./or ever^' ; 
interest for life only in^the widow, with a power of they are joint tenants, not tenants in colkimdD. Strut- 
disposition by will. Anderson v. Dawson, 15 Ves. ton v. Best, id. 233. Joint Tenancy ; Tenancy 
532. Estate FOR Life. in Common. 

' 4 Settlement, on marriage, of lands of husband to the On marriage the husband executes a deed poll, 
use of husband .for life, without impeachment of whereby he purports to settle all his real and personal 
waste ; remain^'to trustees, to preserve contingent estate on the wife, and the heirs of her body by him 
remainders ; lehmndcr to wife for life for her jointure, begotten, obliging her to give each of 1^^ children by 
and in bar of dower ; remainder to first aud other him begotten. lOOOZ. a-piece. at twentyronc. and to 
sons of the marriage in tail male ; remainder to divide the residue equally amongst them M her death, 
daughters in the same manner ; remainder to the This gives an estate for life only to the wife, with re- 
,^irs of the body of husband and wife. The husband maindcr in fee to the children as tenants in common, 
being dead without issue, as to the right of the widow These marriage articles so far tied up the property 
to cut timber, and which would be a c^tise(|uencc to of the settlor, that a real estate purchased by him in 
the property in it when severed, as tenant in tai^ after his lifetime. witA part of his personal estate, shall be 
possibility df issue extinct, either in jiossession by the considered us personal estate, and he disposed of ac- 
v-;efi^tof meiger, if the estates can uuite, or, if not, in cordingly. Loirther v. U'estmoreland, 1 Cox, 64. 
remainder; qmrre? WiUianmw. Williams, 15 Ves. Estate for Life; Admon. of Assets. 

^19. Waste; Timdeh. Lands arc settled to the use of the husbuid and 

A remainder in fee by settlement to trustees, limited wife, for their lives, remainder to the heirs of both 
to the life of tenant for life, though not so expressed, their bodies. I'hc children of this mariiage are joint 
the object of the trust terminating with that life, and tenants, and if any one dies before severance, his 
n' remainder following to the same trustees upon the share shall survive to the others. There is nothing 
death of tenant for life for a term of years. A subse- hard, severe, or unreasonable in the law ,of joint- 
quent remainder therefore to the heirs of the body of tenancy, there being always an equal chance of sur- 
tenant for life, held a legal estate, uniting with the vivorship in all the joint-tenants. If any of them 
legal estate for life, and vesting an estate tail, acrronl- have a bad opinion of their own lives they may tover ; 
ing to. the rule in Shelley's case, not an equitable but if the joint- tenancy be not severed, itisanevi- 
estate capable of ^king effect only as a contingent dence of iiitcntiou in the party to submit to the 
remainder. CnHls Price, 12 Ves. 89. Hem. chance of siimvurship, or of that supinencss and neg- 
CoNTiNCEOT. Icct to which the law affords no assistance. ,^Sir Bo- 

On articles previous to the marriage of W with R, hert Staples v. Maurice, 4 liro. P. C. 580. Joint- 
the father of W, '* bound the whole of the farm, Ac. Tenancy. 

aitf a roairiage portion to his son W, along with 11 ; A woman being entitled to some estates in posscs- 
' ttb oito half of said farm to be the right, title, and sion, and to others in reversion, on the decease of 
.'UptoiYir of the issue, wi.cthei son or doughtcr, if be- her mother, settled them previous to her marriage, to 
''^raSeti ifti the bcaly of il by W.” The issue take as trustees fur ninety-nine years, to secure pin-mon^, 

' tenants in comninn. Paor^art v. Taggart, 1 Scho. A remainder to herself and her intended husband for 
Ji.94iv^EsTATE, Tenancy in Common. *■ tliei** joint lives, and in case she should survive, re- 

Byi^cles relating to leases pur nuter vie, and maindcr to her fur life; w'ith remainder as to the 
for yebfiii and to money, it was agreed, that said estates in reversion, to the first and other sons of the 
leases for lives and for years should be conveyed to marriage in tail male; remainder to such uses as she, 
.^stees, in .trust, (after sucjcssive life estates to'D notwithstanding coverture, should appoint, and in 
and J.) After the decease of .1, to the issue of J default of appointment, remainder to net in fee ; with 
^ and A, in such shares and proportions as the said J remainder as to the estates in poss^ion, after her 
should appoint, and for want of such appointment to death, to such persons as she shoula appoint, with 
go to sucV'children equally, share and share alike ; like remainder in default of appointment; and by 
and for default of such issue, to the heirs, executors, the marriage articles it was agreixl. that if the bus- 
and administrators of said .1, during said leases : the band would have been entitled to be tenant by the 
monqf or the lands agreed to be purchased therewith, courtesy, in case of no settlement, he should enjoy 
to go to the issue of said J and A, in such shares and the lands, as if no settlement had been made. The 
proportions. Ac. ; ^d for want of such appointment, husband became entitled to be tenant by the courtesy ; 
to be equally divided among such children, share and after the marriage a sum of 2500/. for paying debts 
. share alike ; and if no children of said marriage, or of the wife due prior to the maniage, wan raued by 
all should die before twenty-one,’* then a power to mortgage of the estates, the husband joiqjing and 
dispose of said money : lieM, that issue is to be con- covenanting for payment of the mortgage money ; 
•^oed children, and that the issue of J and A, took and a further sum of 4500/. was rals^ on a like 
^ absolute interest in the chattel property, and a security; and afterwaids a sum of IjOjOiOL for paying 
fee in the freehold property ; that a quasi estate interest on the former sums. The ii^e<Ued without 
wl cannot be barred by will, semble. Campbell v. issue surviving her, having hs hig will devised the 
^ ^ ^ho. A L. 28*1. S. P. Williams v,Je.kyU estates to her husband for life, imth a limitation of 

s - Fee Simple. ’ them after his decease, subject to such inenm- 

» *u a settlement, after, sucjjsetoive estates braiices aa they wjsre then aubject to^V On a Inll by 

test in ttie sons to the daughters as tenaiita;in oom- the husband, an tnqni^ was directod into the appli- 
mon, and not as joint tenants, and. in default of such catton eC the monqr ta|jied»*and the hnsband was held 
^iuetolne nghthmrsof tbefmth^'ndgtUtadwitli^ diichargeAfxom aoJhl^ ttwiailiplied to the wife’s 
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use, eieept that *as tenant finr life, he ou^t to keep- 
down the interest ; but the will of the wife waa con- 
strued not to ctoge the estates with the whole sum, 
in exoneration w the husband. £/. Kinrund^nr. Afe- 
fujif, 3 Swan. 203. Keevino down In^mbuxnces ; 
Chabgb on Land ; Husb. 6c Wife. *■ 

Covenant in'marriajge settlement, that the settlor 
would surrender. certain cppyholds which were inter- 
mixed with his freeholds, to be settled upon the first 
issue bf the maiiiaTO, with limitations to collateral 
branches of the^family ; his eldest son, upon his mar- 
ria^, coilbtt'dnlB to suffer a recovery of the freehold, 
(which was done,) and to settle the copyhold, (to 
which he was admitted in fee). Upon a bill brought 
by a nephew of. the first settlor, on failure of issue of 
that marriage, for a speciBc performance of the cove- 
nant to surrender in favour of collaterals : held, that 
though the consideration of marriage extended to 
collaterals, yet that the son, by the covenants on his 
marriaro, and;% his admission in fee, had taken the 
cojwlioTds discharged of tiie specific limitations. Hale 
v,Limh, 2 Eden, 292. Si'ec. Fj:iif. ; Collate- 
nALS. . 

A, upon bis marriage with B, settles his estates to 
the use of himself for life, remainder to first ana 
other sons in tail male, remainder to trustc« fc* cm 
thousand years, remainder to liis bn^thcr (J, fo i'fe. 
remainder; te the heirs male of his buoy hereafter to 
1)6 begotten ; and then declares the crust of the temi, 
that if there should be no issue male of the bodies of 
A and B, begotten, that should live to the age of 
twenty-one years, or be married and have issue, and 
that there should be a daughter or daughters of the 
bodies of A and B, such daughter should have 40001. 
for her portion ; and if two or more, tliey to have 
50001. equally to he divided at their ages of twenty- 
one, or days of marriage, which sliould first happen ; 
and if only one daughter, she to have the yearly sum 
of 1001. to bo paid her lialf- 3 -early fur her mainte- 
nance ; if two or more, the like sum to be paid tiicm 
half-yearly in equal shares, until their respective por- 
tions paid ; if the portions not paid, the trustees to 
raise them out of the rents, or by sale or muitgage of 
the premiss, or of j>art. Provided that if the father 
should In liis lifetime prefer them in marriage with 
portions equivalent, or the remainder- man should, 
after the father’s death, or that there should be no 
daughter ugho should attain the age of twonty-one, or 
be married, then the term to cease. B died in the 
life of A, leaving no son, but tliroc daughtcis, who 
are all unmarried ; C, took an estate tail under liiis 
settlement, and the portions may be raised fur the 
cl.iughtcrs in.-^the lifetime of A, their father. Ihb- 
hlethwaite y, 'Cartwright, VoTTGS, 30m Kstate Tail 
Porn IONS, WHEN llAtSEABLE. 

Father and son, on the son’s marriage, by lease 
and release, convey lands to trustees and their heirs, 
to the use of the father for life, i-emainder to his wife 
for life, femainder to the son for ninety- nine 3 ’ears ; 
if he should so long live, remainder to trustees dur- 
ing his life, -to support contingent remainders to the 
son’s intern]^ wife for life, for her jointure, remain- 
der to the fiist and evciy other son of that marriage in 
tail malOibiemainder to the daughter or daughters of 
■ that maimso;; n&d the heirs of their bodies, till they 
! shaU out or 'ton -rents, issues, aiid profits, have re- 
ceived SOOOIvy tdmainder to the heirs of the body of 
the son. Temnu^r to the second son of the father 
and to his first another sons, remainder to the right 
heirs of the son ter ever. There were issue of the 
marriage oufy two daughters, who being in possession 
after all the particular pie<^ent estates determined, 
sttffier a emmaon 'iReeoveiy ; and itwas hdd that this 
^ no bte of the aahnquentfemaiiideTe^.the fimit- 
atlon to them only n^pui^ till the ZQOOl, 


was%i6ed^'5fenlll^ Fr^^Chan* 435. 

FpiE*AND KeCOVEEV. ' 

i on the .mairiage of his sen B, seltles lands to 
ther B for Ufe^j^ainderi^tOj |the wife for life, 
remainder to thq heinQ^ th^ two< brothers, remainder 
to B in fee ; B and hfi wife, Jiy d^ and fine, mort- 
gage in fee, and subject, w tna^bSiovtKage the lands 
are settled to ; the use of B foir,t|fe, sad after his and 
his wife’s death, to the ffeirs of henjMy by him be- 
gotten, remainder to his right heirftllprhe 'wife, after 
her husband’s death, suffers a common recovery. 
Whether the estate of the Wife fcW^life, ly the first 
settlement, and the limitation to the heirs Of her body d 
by tlie second did consolidate, and if it did, whetl^ 
the estate of the wife was aliened, within the siati^ 
of 11 Hen. 7. CUJton y,JacltiQn, 2 Vern. dSfe** 
Alienation. . ,- 3 ^. 

. S- 

2 . 'IVhat Interest* 

Under a settlement and recovery, lands were H- . 
mited to the use of A for life, and after his decease to in- 
the use of 13 and his heirs, during the life of A, to 
support ctiiilin^nt remainders ; remainder to the use 
of C for life, i^iainder to the same B and his heirs 
during the life of C. to support contingent temainden, 
remainder to the first and other sotis of C in tail male, 4 ^. 
remainder to the use of J) for life, and if she should . 
marry, and her husband should survive her, to heil^ 
husband for liis life, and after the detenninatioQ of 
tliose estates to the said B and his hein, (without 
saying during the life of D,) to support and preserve, 
contingent remainders; remainder to the mt anA^ 
other sons of H, in tail male, remainder to the use of 
C for her life, and if she should marry, and her hus- 
band should survive her, to her husband for his life ; 
and after the deternii nation of those estates to the said 
K and his heirs (without saving during the life of £) 
to support contingent remainders ^j^mainder to the . 
first and other sons of K, in tail^alc ; held, that . 
under the limitations to B and his heirs, after the 
limitations of estates for life to D and K, the trustee 
took^the fee, and tliat K took only an equitable estate. 
Colmore v. Tyndall, 2 Y. & J. 605. Limit. C. of. . 

it is not a sufficient ground for restraining Bjd dp 
tate limited a deed to a tiustee and hisheiiB^^^ 
estate fur life, that the estate given to the 
seems to l)c a larger than was essential to its purpose, 
or tliat the limitation has been unnecessaiily 

A. father covenanted, upon the mairiage of ff.yoiiiiger'' ^ 
son, to grant a perjictual annuity or rent charge oC^ . 
6001. to be issuing out of an estate, which consiste4|t^ 
prioeipally of c^ollieries ; and the deed ^nting th^f 
annuity was to contain a covenant, that me graqtor, 
his heirs, executors, would make good the defi- 
ciency, if the produce of the estate should nGtJbe suf-t^.. 
ficieut to answer the annual payments. By4tis^will ^ 
the grantor gave to his e\ecutors a sum of ' 15,0001. 
upon trust, out of the interest thereof, to mdte’gQod 
at the end of every year, any deficiency of the col- 
lieries to answer the annuity ; and at the end of each 
year to pay the surplus of the ywrlyintirost to c«fe 
tain persons therein described* The profifo of, the- 
estate charged with the annuity were in -sojldeyBatB ' 
not sufficient, and in othem much more timq gufi&iMit 
to pay the 600/. a year : held, that the pmm inte* 
rested in the surplus of tho 15,0001., cout^ not ofefefe 
compensation out of the surj^ua pip^fe^^f the 0 ^ - 
lieiies in prosperous years, fo^ tha^.'lbrl^n of the.'' 
interest of the 15,000/. applied ill 

discharge of the annuity in tinpyh ^wbemthe pro* 
fits of tho imllieriM were no^.|j^ to, patiife the 



k1]i|r of thpwife^ after 



' tjdtiitTudiibff ftXffftl jTd&I ^ whoit 



r'% lU^ioti for .l^er duril^ tififti 
t eaiMlK sbtil be t ' child or cb^ren 
Uinate limg at fiitf decease^ be wilj jlj 
tb iiicb.child or childrea, oni|K atlaii#_ , 
bae, or if they shall ha'wi atdRi 4at age ^dr 
mother’s lifetime, at l^ ’denb. In the dilutions 
that are afterwards given for*' the dist^butions of the 
lums in different evebtt.' anwng the ^diildii^n of the 
marriage and them issue, ncmference is made to the 
contingency of tfiursurvitinv the mother, and though 
there is an express enumeration of the cases in whicli 
the money is not to be' ^yable, the death of a child in 
the mother’s lifetime after having attained twenty 
we is not specified as one of those cases : Held, that 
^ interest which a child who has attained twenty- 
olie takes in these sums, remains contingent daring 
the life of the J|||^er. there not bein^ enough in the 
^bshguent cliflm to controul the plain words of the 
covenant. FkMjgtrald v. Field, 1 Jluss. 430. 

In the same settlement the father covenants to pay 
upon the death of the husband 2000/. to the eldest or 
only son of the marriage : Held, that this covenant 
is controlled by subseejnent clauses, so as not to give 
a vested interest upon the death of the father to an 
only son;jibo was then under age. Id. ib. * 

It is (flSdred bj!^ marriage settlement, that a trus- 
tee is to out S' hum of money, which the husband 
had agreed to settle in the purchase of any public 
itocksor funds, or annuities for the life, of the intended 
wife, in ^^(Swn name, in trust for her, and that he is 
luring hiv||he to pay her the dividends and other pro- 
luce of the' stock or annuity so to be purchased, to her 
ieparate use during her life: Held, that the wife is 
endUed absolutely to a sum of three per cent, stock 
purchased with the money, and not merely to a life 
interest in it. Smith v. King , 1 Russ. 363* 
Construction on settlement ; ultimate limitation ** to 
tie of executors or administrators for their lives, and 
issigns for ever^*^(S to what benefit they take. Well^ 
man . v. Bowrin^ 1 S. & S. 24. S. C. Affirmed, 
I Ross. 374. Execl'tor. 

The plaintiff’s father, upon the marriage of his 
laughters, demises au estate to trustees, upon trusts 
pr raising certain sums, which are settled upon the 
Il0|b|m and their children ; and by his will, after 
foMpig the estate w'ith other sums, to be settled upon 
Wjt trusts, with portions for sons, and with a 
iiithw sum in discharge of a mortgage of aAother es- 
|i^.|||nies it to other trustees, upon trust, from«time 
receive the rents, &c., and to invest the 
lame^^.die purchase of stock, so as to accumulate 
|od form a fund for the payment of the aforesaid 
charges; “andkfter tliesaltie should have been raised 
ind paid^tt^n triist to pay the net rents. &c. unto, 
ar for the benefit of such persons of his own name, 
blood, and family, as for the time being should suc- 
ceed to. and be invested with his title and dignity of 
baidnei. to the end that his said estate might be con- 
tinued In his name, blood, and family, and be enjoy- 
ed and go along with his title, so long as the rules of 
jaw and equity would permit ; but if upon failure of 
issue male of his i^y. there should not be any per- 
ton who sfoiul^ b^ntitled to enjoy his title, upon 
trtst to Stand 'seised of the estate, for the benefit of 
tbepeifonor persona who should his right heir or 
heirs at and to convoy and assure the same ac- 
wr#ngljr.^. Held, that the trust for accumulation 
and that flie plaintiff, the succeeding baro- 
n^ toolL a (relate for life. Bacon v, Proctor, 
1 Turn. ^ Accumulation ; Estate fob 

Kf(|||itlie separate use of a married 

'■■KssM-.jgfgf 

nral^or nnArend, 
SlltfUNrefojl^e 




is entitled, ^it^ Ike cenennmusif of A.' to einnsfec of' 
a^fond. Jee.60^ 

Though in aetti|^pt there wal a|d|uecti(m^ 
the ieaitiAn<ijNv^fif^vvifels eqm^ ofin- 

heritance/to^er ^separate life for lifo. yet husband 
^ht be tenant by the corte^. Morgan ▼. Mfy;an, 
oMad. 408. Tenancy by CvaTBSY*’ . 

A bond is given by a trader previous to his Car- 
riage, to a trustee, and by marriage seideAfont of feme 
date, it is covenanted that the sun^SMntibned ^:fhe' 
bond is to be payable only in the 'feint' eff the' wife 
surviving the huAand ; and it is also onveeafted^that 
in case of the husband failing in his cilcumstances, 
but not otherwise, the trustee shall sue on the bond* 
The husband fails, living the wife. The tfostee ou^t 
not to be admitted a creditor. In mre. of Murphy, 

1 Scho. & L. 44. Banecy. Proof in. ■' . 

(covenant in marriage settlement to ^settle leasehold 
estates in trust for such persons, and linch or. the like 
estates, ends, intents, and purposes, fe the law 
would allow, as declared concerning . estates, li- 

mited to the first and other sons in tail male, with 
several remainders ; the court, in executing the cove- 
nant, declared that no person should be entitled to the 
absolute property unless he should attain twenty-one ; 
or die under that age, leaving issue male. Dk. New 
castle V. Cs. Lincoln, 3 Vcs. 387. But see the varia- 
tions in this decree, id. 398., note, and 12 Ves. 218. 
on appeal. Covenant. . 

By settlement on maniage, reciting an intention 
to provide for the wife and children, oeitain tolls 
were granted for the remainder of grantor’s temi 
in trust to raise an annuity for the lives of the wife 
aud her mother and the survivor ; then reciting, that 
the remainder of the term might expire in foe life 
of the wife or her children ; therefore^ to make a 
provision for her and her children by her then oi* 
any future husband, the trustees should be possessed 
of the said tolls for the remanider of the term upon 
trust to raise, after the deaths of the grantor and tlie 
mother of the wife, 100/. annually, to be placed out 
in the purchase of freehold lands or herraitaments 
or leasehold estates for two or three liveip as often 
as a competent sum should be raised for .font pur- 
pose ; and until convenient purchases shoiuldlfefller. 
to be invested in government secuiitieji upoii '^truft. 
in case the wife should survive the term, to pay the 
rents and profits of such estate or estates, so to be 
purchased, or the interest, produce, auti ^profits to 
arise from the money so intended to be ifiaceckout. 
until such purchase should be made, to tne wife for 
life; and after her decease, to apnly thsi iaid rents 
and profits or interest money towards the support and 
maintenance of such child and childron or her as 
should be living at her death, till foio youngest 
should be twenty-one, and then fe^bojpossessed of 
such estates so to be puichased, oiiof the money 
arising from the annuity not placed out in one or 
more purchase or purchases, to the use of fech child 
and children, in such share and proportioiis fewable 
at twenty-one, as the survivor of the -httsband and 
wife should by will or deed direct, Ufijiti uttd. ap- 
point; in demult thereof, to the nssj ' tif all Sttcb 
children equally to be divided at their lifepective ages 
of twenty-one ; but if she should die witM||| leaving 
any child or children, or all should 
one, then to the use of the grait^^!te hein, jx-^ 
ecutors, administrators, and assigglpwl after pay- 
ing the said annuities, to be pAMllIM:^ ™ 
surplus money arising from the during the 

remainder of the term, for the u^of 'the grantor, his 
executors, &c. From the death of the grantor, who 
survived fee wifeAMfiotkpr,?lhe tnutjMs received 100/. 
a year, and ktoci; tito'ettua idoeived and 

theiiMuM. Onh m Vtoi'lhe^oidy isiue: hp al- 
taiired.t#i|rKareimliftdf % mother, and miw. 



€on$fruetion'9 i^i p3erwU . 

>ri.. — -:i_.:.ii l^nilPif^,^ Icii^l^d ' ^tate *i “* ' 

d^ent ttier the hiish^l 

" suj^hch^ld ■ '"■ 


s trived hor/' /Thd icotl^'wou)d >i^ff}ny€dr llte fond in 
laQd;-and 'he|d> it^^-^Vith the a^iniii^tions (rom .'the 
destL^pf .. -th|||a^tor and tli€K:'^uie;'-pay;peots, • ^ 
vested inteillK^in the/^son 'at'^enty-onei^aiid'^i 
pmioaLestat^^eldDgii^ to his adbinktrator. ^uani 
v«’fVmnerftiu«'3 Yes* 41* Int. Vf.stxd. 

By marriage settlement, the husband’s faini]y%- 
tate\was settled in the usual way, and it was co- 
venanted >ividi% the -hiiaband that the wife's portion 
' should^be paid to trustees to provide for the 

davghtemando^bunger sons after his death, in equal 
• sharessLiil default of an appointment by him. It 
.'sms provided also, that in case of tliere lieing but 
>one child, it should have lOOOZ., and the eldest son 
the other* 5001., and that a daughter, being an only 
.^ild, should liavc the whole. The husband was to 
have the interest for his life, and a power of laying 
out the principal in the purchase of lauds, in trus- 
tees* nameritas a fund for the purposes aforesaid. 

' Of Ihftr iii(p!ji£i there was issue two sons, the elder 
of whom survived his father, and claimed the 
15001. but the court decreed him only 5001., to 
which it was admitted ho was entitled. Where 
money was to be laid out in land as a more secure 
fund, for certain purposes it (as well as the lard 
when purchased) shall he considered as tnonr , rrd 
tlie heir can claim no benefit of it. M et' *.<s v. 
..WAtkim, Vern. & Senv. 61. 

; On marriage, a suni of 90001. vas vested in tras- 
> ices upon trust to pay the interest to the husband 
for life, and after his death to tlie wife for life, and 
after the' death of the survivor, to pay the principal 
- to such persons as the suKivor should direct. The 
husband having occasion for money, the wife joined 
him in. .executing a deed-poll, whereby they ap- 
pointed the money immediately to the h'usbanj ; but 
the tnu^tees declining to act without the directions 
of the jCOUrt, this bill was filed ; ami upon personal 
examiiiafion of the wife, the court directed the trustees 
to pay the money to the husband, and to deliver up 
the aet^ment to be cancelled. Macamiick v. /inl- 
ler, 1 (SiXi Sriil* Hosn. & Wifk. 

By aattlenient made previous to marriage of A and 
B, certain excheciuer annuities were vested in tiiis- 
teei^ri Mst for the husband fur life, then to the wife 
for hfo, and; after both their deaths, for the children 
of the marriage equally, if more than one, and if 
but one, for such only child, to be assigned over to 
such (^Id or children rcspeciively at their ages of 
twiDtypOue, happening after the death of su- vivur of 
husband imd wife ; but if cither children shoul-1 :it- 
tain twenty-one during joint life of father and mother, 
or life of . -survivor, then his or her share was to be 

S lid within Smooths after death of such survivor. 

ut if tbetp should be no children of the marriage, 
or being .iuch^ all of tliem should die before their 
share wiould become transferable as aforesaid, then 
tlie annuities were to go to the survivor of husband 
and wife*- There was issue only a son, who attained 
twehty-eae, jbut died in lifetime of mother, who sur- 
vive bt^itltod : Held, that the annuities became 
veafed in^Jiha’ on his attaining twenty-one years, and 
. were transfeissible by him, notwithstanding lie died 
in his mother’s life-time. Jeffreys v. lUuiwns, 6 Bro. 
Pm Cm MP* ’- VeSTKD. 

: ''SettflnentjNjf' money on husband and wife, &c., 
in eaa|i^':'husband shall die and the wife sur- 
viVe, he leiuS^ino issue of her body, or such issue 
H shidl dfe'ihttfeftatime of the wife, then the money 
to be paiol^' iiwgneil to the wife. There was issue 
a danghter, whd^married, attained twenty-one, and 
died in tmjfetfeoe of the mother, leaving two chil- 
dren,' 'whol survived their grae^otber : Held, the 
daughter^uiM.a vested int|#lt, ;trs|i)i9ii^hle to 
;^:mre8entativef« 

voL.n. V 


_ ihi^defi 

Uhej;. 

retifminder, jvi 
they came 
Imt. V^te^ 




mdrria|ejtel-< 

and -wife, in 
fs sl^ould ap- ^ 
I to ell and every 
y'l/jntold to aT vested 
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1 Jg;^en,4^. 


T.V^TEI^- . ■ •' ; • 

Settlement of 10 ,oSd 1., the artaw si^Jt^ he paid to 
husband and wife for thein^ives^^ipf aftagK their death 
the principal to all or such of ebiidren as hus- 
band should appoint, and in" defettlt;.aS wife shoulcL.^ 
appoint, and for want of such appointme^,. to ^tfete , 
children equally at twenty-one, or marriage. . 
were two children, one died in lifetime of the i 
then the father died ; Held, the,r>.other was \ 
to the money after the death qC.j|0 mothet;^. and t^ * 
have it secured in her lifetime ; iRld a oe|pinjmt5ii " 
vested interest in the children, subject tobemvShT" ^ 
on appointment. Hcrdim v. Leui, Ainhl. 364. Im:.'*’ 
Vfsieo. . 

A agreed on marriage to lay out 40001. in laiA^ % 
in strict settlement, with remainder to himself. Wifet ^ 
and issue <Iied, living A. A m»y bequeath the 40001*^ ' 
as Aioney. * Fulham v. Jones, 2 Ei^Ah. 296.*^- 
Money aoheed to be laii> ou^ in Lawlr- y . 

By a marriage settlement, s^'term was limited 
trustees for raising, on failure of issue male, 300Q|. 
for daughters’ portions, payable at eighteen, or 
riagf*. IMic father and mother die, leaving issue two ^ 
daughters only, who at the death of the lather (who 
survived the mother) were fifteen or sixteen years .of^J 
age, and who had by the father’s will 5002. 
dcviscil to them, payable at the same tune with theit « 
original portions ; hut the estate was devised to S, 
one of the daughters, being manied, and being of ^ 
the age of twenty: Held, on her bill, that she must * 
have maintenance from the time of her father’s ddhK 
till the portion became due, andJtom thence interesly, 
at 5 per cent, till paiil. dreenhm v. VValder, -Preci^ 
Chan. 367. S. C. Gilb. Eq. Kep. 31. MaInte- .. 
XAXCK ; Will, C. OF. ^ 

A, on his marriage, assigns a term for lOOO^ati, „ 
in trust for himself for life, remainder to his — ** 
life, remainder to the heirs of his body of the 
ami wife, remainder to the husband’s rigf . 

The wife dies, leaving issue ; the whole Irtfiih 
in the husband, anil he may assign it. }VeW 
lifhh, IP. W. 132. 2 Vern. 668. = | 

WllE. ' 

2500/. is provided by settlement for 
the marriage, in such, proiiortion as the^'bi 
should appoint. lie dies, leaving a daujghter 
and makes no appointment : she shall have the'2bvyft^ 
Davy V, Hooper, 2 Vern. 665 ; affd. 6 Bro. 6Vi^ 
Pow Ell or Appointment. . 

By marriage settlement a term is cicatejl^ ^ Musiril ^ 
400/. a piece for younger children, to bd\.|fip)^jy|iCia 
within a year after the father’s death, aocLwita in- 
terest from his death ; one of the children dies, after 
the fatlicr, bat within a year after his death .the por- 
tion not being raised : held, it s’ " • ’ 

the inheritance and not be raised 
its representative. Toumay v. Tourniiy, 

290. PonTioNs, Lafseb or. '■ 

Husband conveys lands to a trustee^ 
out of the rents to p.Ty 61. per 4nnum*l 
use of the wife, ana to 1^ at her di 
use of the liushaud for life. Af 
use of the heirs of the wife 
of the husband should pa^ 
trators oiLassigns^qf viy 
tbo dj^ll^fjl 
life'fb#Jieteyi( 



1208 Coiiiiruction» SETTLEMENT^CJ^ MARAIAGE who take wider. 


,th© wife liad;^o power to dispose of this . nion<^* 
Sawyer v. Ble^e, '2 A'ern, 328. Husb. & Wife. 
By mariia^ articles* the household goods and 

C ' » of the wife were assigned trustees, the hus- 
d to have the use of them fof'iliis life only, after* 
wards to the wife, her exeedtors and administrators. 
But if the husband survived, then the absolute pit)* 
petty to be to him. A, having^ot judgment ^gainst 
the husband, takes the gotwls in execution. The 
wife’s friends giva security to the sheriff who rctiinis 
nulla hima, whc'it^upon A brings an action against the 
sheriff, and recovers, afterwaids the same goods arc 
taken in execution by J5, another creditor of the hus- 
band, and the slkcriff on the like security given him 
by the wife's friends, returns nulla honnt whereupon 
B also brings an action and recovers. The wife's 
trustees bring bilUliiut could not have relief, it being 
all at Jaw, in whom the pi-o]icrty of tlic goods aie. 
Undet'wood v, Mordaunt^ 2 Vcrn.288. .It uisiiic. ; 
Rvsb. Sc Wife ; Ban K t : y . A>sio n mt. 

A man has issue a son and four «lauglitcrs, lie 
settles lands on himself for life, n;m:iiiul< r hir Iwcnity- 
one years for raising 5000/. dauqfilcrs’ portions, 200ii/. 
whereof to be paid to tlie eldest, reniavnh i to the 
son in tail^ remainder to himself in fee. The son 
dies without issue, and after, the father devises tiic 
lands to his four daughters c<|ua11y ; yet held that the 
eldest should iiavc 1000/. more than any of the rest. 
Tei'ht v. Spencer, Tree. Chan. 5. 

A long term of years is assigned upon trust for A 
for ninety-nine years, if he liveil so long, and then to 
his wife for her life, rcm.iinder to tlio lieirs of A be- 
gotten on his wife. Ihc wliole term dons not vest in 
A, but after the death of him and his wife, shall go 
to all their children eiumllv- IVtirtl v. Hratllt ti, 
2 Vern. 23. 


3 , 'Who take under, 

P, on his marriage ^sitli 'P, <'\oent«‘d a bond in tlie 
penalty of 20001. with condition to lie \oid, if, in the 
event of T surviving I*, his executors, s.|ioulil, 
within three monllis aftor his decease, ])uy to trustees 
1000/. in trust for 'l\ and if in the event of P surviv- 
ing T* and there h*' mg any child or children of the 
marriaga living at tlie decease of 1*, his executors, /kc. 
should, within three months after his ileccasc, pay to 
tnist«G$,^J00O/. in trust fur siu'h cliild or childreh ; 
‘*and fvnfther, if P should, at any time during his na- 
tural life, become seised of any nie»siiages, &c. in pos- 
session, and should settle the same upon '1', and the 
issue of the jaid intended marriage, by such good con- 
veyances in the law as counsel should advise, in such 
parts and proportions, and to such use and uses, as 
should be thought requisite, the hi'ttcr to make a pro- 
vision forT, in case she should happen to survive P.” 
After th( 0 i death of T, P having married again, and 
then, and not liefotc, liecomc scisetl of real estates, 
and having, at his death, left issue by both marriages, 
all the real estates of which he became seised during 
his life, were subject tp the obligation, and settled on 
issue of the first marriage, as tenants in common 
in fee. Vrehhle v. ilngZ/urst, 1 Swan. 309. CiiAitor: 
ON Heal Estate ; JioMi, I'eiif. or. 

An obligation to make a settlcmerit on the wife and 
th^ issue, includes an obligation to make a settlement 
orf.the issue, aftor the death of the wife. Id, 319. 
Issue* Ciiiluueiv. 

limitation, in a marriage scttlcme*^ t, of the 
‘wife s property, in default of her appoiut.nr nt, for her 
next of kin, or personal represrmlutive, the husband, 
interest, iii^bot eniitbd:!* BuiUif 
V. Wneht^ 1 Swan. 39. Husb. fit Wife.. 

On limitation by scUlcmeut to next of kin of said 


I A P, of her own blood and family, as if she had died 
sole, and unmarried, the next of kin take as under the 
^ statute of distributions. Cotton v, Scaraitcke, 1 Mad. 

Limitation by secernent, of personal property, to 
next of kin, in equal degree, passes the property to a 
surviving sister, in exclusion of children of deceased 
brother. A non. 1 Mad. 3(1. 

A sum of money settled on marriage to the use of 
tlie husband for life, after his death to the wife for life, 
and if they should both die, leaving children, to such 
cliildnMi, vests in all the children of the marriage, and 
not exclusively in the children surviving both pan‘nts, 
such being the clear intent of tlie parties, t^ugh ain- 
trary to the literal expressions in the settlement, iini- 
itish V. Jlrndish, 2 I’.all IL 479. 

I'ndor .1 limitation in :i marriage settlement, of the 
wife's ]U'opt‘rty, in default of her appointment for her 
next of kin, a personal representative, the husband not 
entitled. Ihiileu v. IVri^lit, IB Ves.'49. Husn. & 
Win:. ‘ = 

A tiust created to raise .09,000/. for the portions of 
three children. A, I,, ^L. (!. to be jiaid to and amongst 
them at such time and times, and in such share and 
propoitioTis as .M should appoint liy deed or will 
and ill default of appointment, to he. paid, /vc. and 
amongst said A. J., and (1, in equal shares, on their 
respectivi'ly attaining twenty-one, or marriage, pro- 
vided that if any of said daughters should die under 
twenty one, or unmarried, 24,000/. only to be raised 
fur the surviving daughters, to he paid to and amongst 
tliem, at such time or times, and in such shares as M 
should appoint ; and if no'feppnintmcnt, then to he 
paid <‘([uully between them at twenty-one or marriage; 
and if two die before twenty-one, and unmarried, then 
a like proviso for laisiug only 12,000/. L aUaitis 
twenty-one, and diits. 'Ihc whole 39,000/. to be 
laiscd ; but M has no pow'cr to appoint the share of 
L. Jt goes Cfjuully hetwoeri the suivivors and the 
personal rcpicseiitativcs of L. An appointment as to 
the remaining 2 l,0O0/. between A and C unequally, 
is good, f'ttnev. J.d. Dun^nnnon, 2 Scho. fic L. 118. 
I’owEn, Kvre. of. 

Trust, in case husb md and wife should, .it death of 
survivor, leave any child, iSce. and sueh child, &c«>at- 
tain, twenty-one, to convey to such cliild, if but 
oue, and if more than one who should attain twen- 
ty-one. to convey to such ihildrcn w ho should attain 
ivvcinty-onc. aecaudiiig to appointment of father and 
motlier suiviving ; in default of appointment, C(|ually 
at tvvcnty-Due, with siiivivoiship ; and if botli parents 
die witiiout leaving any cliild, ^lc. remainder to the 
father; Ib-ld, vested iiiehiidren having attained twen- 
ty-onc, who died in life of one parent, with those who 
siii*vivcd both, A big v. Hake, 9 Ves. 438. Intkii- 

EST VKSIF.n. 

Sett lenient of wifii’s estate to such uses as husband 
and wife, or survivor, should apjioint by deed or will, 
with three witnesses, in default thereof to the heirs of 
husband ; the wife surviving made a disposition by her 
will, to a (rharity, and theiernrc void ; decreeil to tho 
licir of the husband. All, Cen. v. ITardj3< Ves.327. 
l*ow’En, Kxkc. of. 

Settlement upon marriage, of wife’s propCTte, only 
u{)on certain trusts for Inishand, wife, and cnil«n. in 
one event for husband ali::olutely, but ntekin^o pro- 
vision for the event that hapi>ened. a r^ultmg trust 
for the wife. Ln/ig/niM v, iSienny, 3 V^, 467. Re- 
sulting Thust. 

) Trust under marriage settlement for tho next of 
: kin of the wife, subject to her appoifitment in favour 
' of the husband, by an unattestea will being void, life 
children arc entitled, not tho-husbAnd. who is not of 
kin to his wife, and whose claim to her personal pro- 
perty is not in that character under^ the statute, but 
jura mariti, smd in this case, according to the plan of 
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the settlement, he was not intended. TVfitf v. Wntt, 

3 Ves. 244. Husn. & Wife ; Next op Kin. j 

Where property is settled on husband and wife for^ 
life, remainder to the issue, subject to a power of ap- i 
pointment, an interest vests in ah' only cnild, tliough | 
no appointment was made. Madoe v. Jackson, 2 Bro. 
Cm Cm 588. Inteeest Vested. 

By settlement 5001, was assigned to trustees, in 
trust to lay the same cut in land, with consent of wife, 
and to pay rents to wife for life, for her separate use, 
remainder to husband for life, and after the death of 
survivor, in trust, to convey same to such persons, 
and for such estates as wife should, by deed or will, 
appoint ; and in default of appointment, in trust for 
the right heirs of wife for ever, proviso, thut until sucli 
purchase should be made, trustees should invest tlie 
money in the public funds, with the consent of wife, 
and pay the dividends to wife for life, for lier separate 
use, and aftejr her death, to such persons as the rents 
of the lands ^ be purchased would go to, according to 
the limitatiohs aforesaid, and to ])ay or transfer the 
principal sum of 5001. or the stock in which llie same 
should be invested, to such person as, according to the 
limitations aforesaid, would be entitled to the inheri* 
tance of such lands. This 500/. was never paid to 
trustees, but remained in the hands '( hush.Lod ;.i UiC 
death of wife. She having made no ppointnic .t. this 
600/. vested in her heir at law ( subject to the life in- 
terest of the husband), but the heir took it as money, 
and therefore at her death this interest passcil to his 
personal representatives. Hussell v. Sinnthie,^, 1 Cox, 
215. Interest Vested: Money to he LAiiiorr; 
Apmon. of Assets. * 

^ A and 11 are co-heirosses of estate ; A being mar- 
ried, her moiety is settled on husband (’ for life, re- 
mained to A for life, remainder to J-1 for life, remainder 
to trustees for 1000 years, remainder to right heirs of 
survivor of 11 and C. 'Hie trusts of term were to raise 
1000/. to be paid to such relations of A as the survivor 
of B and C should apjmint, am! in ilefault of appoint- 
ment, to next heir or eo^ heirs of IJ. A and her 
husband died in life of 11, and 11, by will, devised the 
whole estate to trustees, for certain purposes, but 
made no appointment of the 1000/. It was decreed 
thai; heirs at law of 15 weic entitled to have tlie 1000/. 
raised, and that the term of 1000 years, created by tlic 
settlement, was merged in the inheritance of the moiety 
to which B became entitled. Matris v. Cantle, 6 Bro. 
P. C. 418. MEiuiEit OF Tkkm. 

Settlement after marriage of stock, wiiich had V'^n 
the wile’s property, in tiust for the husband foi life, 
then to the wife for life, and then to the heir male of 
the body of husband and wife, in default of such heir 
male, to the heirs female, Ac., with a clause, that if 
the husband should settle lands of equal value to the 
like uscs» the stock should he re-assigned to him ; a 
son being afterwards Inirn, who died in the lifetime of 
the father, without issue, and under age, held, that 
the property vested in the fatiier, and passcii by his 
will. Lettousseaiiy, Uede, 2 IMen, 1. Interest 
VF.STF n. 

In what case money, covenanted by niarriage arti- 
cles to be laid out in lands, shall still be considered as 
money i^nd as such go to the |)ersonal representative 
oC the Wty entitled to the money, in prejudice of the 
heir. Shrewshurit, 5 Bro. P. C. 144. 

Money covenanted to de laid out tn Lands. 

A papist, by marriage articles, previous to the disa- 
bling statutoa n and 12 VY. 3. covenants to lay out 
12 ,(K)0/. in the purchase of land. I'he money is never 
laid out, aod therefore shall still be considered as 
money, and go to the personal representative, instead 
of the heir, though that heir be a protestant. Id, 148. 
Money covenanted to be laid out in Land; Pa- 

PIST. , ' I 

Trust of the residue of a term, with a doable aspect, | 


vA, settlement on marriage, by decd^^ of a leasehold 
^estate, in trust for the husbana and wife for ^ life, and 
Rafter the' decease of the survivor, to assigned by 
the trustees, with .j^e rents and pruhts to the eldest 
I sou, V and for wm of such issue of such son,” to 
daughters. ' A son having been born, wlm died with- 
out issue in the life of the ihother, held, that it did not 
vest in. him, but was a good-^mainder to an only " 
daughter, at the death of the survjying parent. Exel 
V. IVallace, 2 Ves. 118. AIN. & 318. Interest 
Vested. 

Upon settlement of lands to be sold in trust for 
several purposes, the residue is given to B and Itis 
heiis, reserving only 200/. to be paid to such peesou 
as settlor should appoint. Settlor died without ap- 
pointment ; the 200/. shall go to his heir, aud ndl to 
B, or his assigns. Jinon. 1 Com^45. Power xd' 
Appoint; Heir; Trust, IIesultinc. 

Money by marringe articles to be laid out in land, 
to uses of husband and wife for life, tlieu to the chil- 
dren as they should appoint, in default of appoint- 
ment equally ; hut if one, to that one in tail, rever- 
sion to husband in fee. There was one daughter: the 
trustee P'iyvt to her and her husband : she not being' 
sni not separately exaiiiincd, the payment not 

sullicicnt to make it considered as moi^, and sister 
of the half blood may claim the reversion in fee from 
the father, but the husband of the other sister, who 
w'as tenant in tail, will be tenant by curtesy. Cun- 
nhi«[ham v. Moody, 1 V'^es. 174. Money to he laid 
OUT IN Land ; Tenant in Tail : Tenant uy Cur- 

'JE.SV. 

A posthumous child, within a provision in marriage 
articles, for such children of the marriage as should be 
living at the death of the father or mother. Millar v. 
7'urncr, 1 Ves. 85. Posthumous Cnri.i). 

A settlement was made on the marriage of 1 S, of 
two sliares in the New River water, to 1 S for life,' to 
his wife for life, and after their (i^ease one share was 
limited to su« h of the younger cnildrcn as should not . 
be heir at law, or for want of such issue, to the sis- .. 
ters of I S, and their children, as 1 S should apjxiint; 
hilt in case of no issue of 1 S, or if he should make 
no appointment, the same was limited to the sistsrs, 
and tlie cliilUivn of one of the sisters, under whpm 
phintitFs claimed, in such manner as they were 
titled to one whole share. If there liad been only one 
child, it would have been excluded by the words, 

“ 8! her than such as shall be heir at law or^if 
there had liccn several daughters, as they wdald' hate 
made but one united lieir, they would have been ex-- 
eluded ; or if both sons and dnu^htci's, and reduced 
only to one child, that child could not have taken* 
Tou'nspinl v. Ashp, 3 Atk. 33t5. 338. 

R, on his marriage, settled exchequer annuiti^ foi^ 
ninety -nine years, amounting to 300/. per ana. in 
trust to himself for life, remainder to his wi^.Yor ]ir% ' 
remainder to his children in sucli niannpr as l|b should- 
appoint. By the niarriage there was an only child, a 
daughter. 1 lehl, that she was entitled to the exche- 
quer-annuities under the settlement, and that the fa- 
ther had no pow'cr of disposing of them otherwise. 
liellasis v. Uthunit, \ Atk. 4*27. 

Limitations to collateral relations in, marriage wttla^ 
ment arc voluntary. Itn'vcs v. UccveSt 9 Modi 132. 
Consiokraiion ;''C()Li..rir«AT. Relations. 

A, by deed, settles his estate to himself for, life, 
and then to trustees, to rai:^e portions for his yottu^r 
children, provided that if his eldest son (who was 
otherwise provided for) should pay thja portions, then ' 
the trustees were to stand seised to the use of the right . , 
heirs of A for ever; and after raising and payme 
said wrtions, the trustees and their heirs to stand 
seised of such of the f^mises as should remain 
unsold to the dee: of 4he right heirs male of A for 
e\‘cr. The spn di4 jaot pay the portions, but died in- 
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testate, leavin^j), h^s (laughter and only cliiM. ITcId, settlement, and directed llint. in ease the mariPiage 
that D being heir general, was entitled to tlie estate, .should not take cilect according to the limitations of 
subject to the charge thereon by the grandfather; 4he settlement, or in default of issue of the marriage 
Beekford v. Pendarvis, f> Ilro. P. C. 93. (il’had), then reinniiider to testator’s daughter for life. 

Lands were settled at murria^ on trustees, timt if if she should survive the duke ; rcniaiuder to her eldest 
wife survive<l, sl»e slundd receive the then profits, son ; remainder over. Testator died, and the niar- 
llusbaiid made lenses ami advanced the rent. Held, riage Iwkellecl with the duke iH'.fore the daughter was 
heir at law entitled to advanced rent. Luiu/pi/ v. sixteen, but she liveil to attain sixteen and died before 


Lfiwley, 9 Mod. 32. Ili.iii \t1..vw. 

i*mvisioiis fur daughters to be born, shall extend to 
daugiiters then begotten. JJcwel v. liehtmi, 1 P. W. 
420’. Ciilb. J’.q. Hep. MS. 

A settlement of inotiev to he. paid to such ehildion 
** us shnll bo begotten. hut ** that if tiio lius. 

band shall tlie without any chilrlrcii, then tiio saitl 
luoiiey shall be paid to A, ’ extends to a cliild i/i ^.vse 
at the lime tiie ftettlemciit was luatle. v. 

. 10 iMod. 398. 

f S surrentlerod his copyhold to the use t>r himsell' 
and wile, in s]ii.H'.ial tail, rtmiainder to tlu* \tife in fee, 
with a eoiidition to bo void if he ])av nO/. to A, lit‘r 
daiighier, on a certain day ; the day ehp.<od. tlic 
inonev not paid, and 1 Sdietl without issue. Hill, hv 
the heir of I S, against a jmrehascr fron^tlic wife tt» 
K’tlecui. Uj^. tliis never was a mortgage j and fdea 
that lie was ft purchaser without uotico, was allowed. 
King V. Bromley, 2 Eq. Ab. 59rj. .MonroAf.i., what 

COS'STirCTKS. 

Lands by niairiafre settlement arc limited to the son 
in tail male, Tcmaimh'r to A tlio busband in fee, pro- 
vulcil if A and his wife, or eiilier of tlicm, die xvithoiit 
issue male living at tho lime of )iis or her death, leav- 
ing only one daughter unmarried ; tlm trustees t(» stand 
seised till they liavc raised for such daughter, 

and if more daugiiters inimairii d at tho death of :\ 
and his wife, or either ot tlieui, ami no issue male 
leaving, hegoiten iMdvvcen tliem, tlu'n 30tM»/. for such 
dui^lUt IS. A dies, leaving daiiulilers, ami his wife. 
fnerinle of a sou, w^ch is af^e.\v,lrd^ horn. Whether 
the ds^ghtors are. entllliMl to the ? Pnlm-r v. 

Crnrraft, *2 Vern. 578. iVi.'-iin Mor.-. ('i:m o. 

One possessed of a term for u us on liis marriage, 
assigns it to trustees in tru>t for hini.si If for life ; re- 
miilnder to hl.'^ wife fo;’ life , reiijaiiid(M.-> to the heirs of 
the body of the wtfe. bv the hn'>l),nid. i'liey have a 
sou. This is a gooij liriiitation to the lieiis ol the boily 
of the wife, and they aie vvuixls of purehu.se and not of 
limitation. iAi/hirz/e v. *2 \eiu. 3b2. J*re. 

Ch. 96. 2 Freetri. 23. S. (". Iomm aiion. • 
One possessed of a term for years, in euusideration 
of marriage assign.s it to trusieu^ in tru.d for himself 
for life; renmiiider in trust for the chihliin of the lio*ly 
of tlic wife. This shall he intended for the ehildreu of 
the wife iiy this niarriag-^, aud not to let in her <‘hihlrcn 
by another husliand. Id. 3(i3. Jhec. ('li, 96. 2 

Freem. 23. S. C. 

A, on hi.s inariiagc, ronveys lii.*; hand to a tiii.-fee to 
the use of hini.self for life ; remainder to his wife for 
life ; remainder to Ihi.* heirs of their two bodies ; re- 
mainder to A in fee : proviso, that in default of issue 
of llie lllurri-l^e, tlic tin.',tee shall convey to sue.h use.s 
as the survivor should appoint. Although the husband 
devise:; the land and dies first without issue, yet the 
wife has a good power of disposing of the c.stalc by her 
.Sc appointment. Jip. of (ho n v. l.ei»liton, 2 Vein. 376. 
lli'sjt. Wll-K ; PowKit. • 

W rnadc a fleed of settlement, in which an intended 
marriage between the IJk. of S. and his daughter was 
recited, and thf?n a clause, that in case the daughter 
should live to attain sixieim and should n fuse ♦<> many 
the duke, the duke should liave 20,0(MH. 4 ,ul of his 
peisonal estate ; hut if the marriage should take effect 
after tlic daughter attained sixteen, anj he should 
aj, male, then in trust for the d-.ikc and his 

during their joint lives, with benefit r»t .survivor- 
mmp. lemiandcr ovw. W, li, wUl, continued the 
■ 


seventeen, without issue. ( )n the hearing, it was in- 
sisted, that by the deed and will, the ])ersonal estate was 
not rested as to entitle the administration of the wife, 
by reason of her inaniage before sixteen,, and that it 
w.is testator's intent to restrain his daughter from 
iiiariying l)eforr> that age. Jud. ( -li. thoAglct the thing 
aimed at l.y tlu' t»‘.stafoi was a niarriaire vidtlithe duke, 
.nid for that iiiUail the penalty of 20,000/. wa.s in- 
M-ited upon lel'us-d ; the latter clause was only to 
bring the 2th(‘0(t/. ag.iin into the personal estate, and 
to Ite settled to the s.inmwith the rest, in ease of a 
marriage before sixteen, and wliieh did liqt imjdy that 
the man iagn might not he before sixteen. Ld. (3i. 
tlierefeie deereod an assigniiH-nf, \e, ; but the lords 
reversed the decree. I l eiv/ alias t'miimer v. l)k. rf 
Sun ih, I HI pion. Show, I*. ('.83. 1 V'es. 338. 2 Freem. 
186. C'nvsnir II vnov or .Mauui usr. 

'renn assigneil in trust for baron and feme for their 
lives, remainder in trust for the heirs of the body of 
tbc feme by the baron. Jbiroii ami feme die. 'I'hc 
tcini shall go to the heir of tbc body of the feme by 
baron, and not to her executor or administrator. The 
word.s, heirs of the hiidy, being a gimd dcsrriplio per- 
sontf. PvfK'ork v. Spooney 2 Verii. 195. S.,('# 

2 rreem. IM. Srd oho re, see note there. hUib. 
Ahmox. ov As.-i/i** ; llrsu. Win;, 

A, on the marriage i»r his son, articles to settle a 
1 jointiiie on the wife, and Ikt i<sue ; but noprovi.sion is 
made for the son during his life. 'I'lie father ha.s the 
portion, and the wife <lies without issue. Whether 
the soil isenlith'd to an estate in the laiid.s ? IFiV 
V. /W.mv/re, 1 Vein. 198. 

A. a wiilowcr, settles lands to raise 100/. ayoar for 
Ids eldest son, rind 100/. a piei*e for his younger chil- 
1 flu'ii, and afterv.ards mariics sigain ami has children 
i by his second wife. Deeieed, the childien by hiv,sc- 
eiiml wife, were eipmlly (Mititlcd with tiu: other youtfgcr 
eiiddreii, thiMigli |(ortioiis of the younger children were 
by the selllement to be paid according to their senio- 
rity. yet ill case of a dciicicmy they shall lie paid in 
average. 'I'he portions of the yimriger children, who 
died in tiic life of tlorir father, not to lie raised in 
favour of the administi'alors ; otherwise, if any of 
the daughters had married in the lifetime of their 
father, and afUTwards died, linilhiraittt v. Jirulli- 
u'aitf, 1 Vern. 334. N'ocmiku (yiiii.niii.x. 


4. W’lfit piissfs inider, or is comprised in. 

ScUlemeiit of “ all llie, two-thirds pints of all my pro- 
jicity, Ac., belonging, Ne., lately devised liiitO me by 
i\l." Held to pass only tvvo-tliirds of such prO|M.’rty ns 
then remained, and did not extend to such parts of 
properly as had been spent firevious to settlemenU 
Ciilli'ni V. Missing, 1 i\lad. 175. 

f*ifle(‘t of a f;ontr.ir;t on marriage by bond| |felevise 
convey or assure, all such goods, personal csRe aod 
cirects, that the hushand sliould at any.time during 
the joint lives of him arid Ins wife bQ posaupsed of, 
to the use of them and the survivor ; attaching on ca- 
pital, not income, unless laid up as capital ; admitting 
therefore expenditure, and debts, in a fair applicatii^ 
of income, not liable to a minute account. On that 
principle an estate, purchased \jf - the husband with 
iiioriey partly his own, partly borrowed on his per- 
sonal 'security, and some paid off by him, w.i8 afler 
Ilia deatli held to bebiig. not to the trust, but to the 
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charged for the benefit of the trust with the 
money that was his own, the debts paid on account; 
of that purchase, and expenditure in repairs, improve-' 
inents, &c. v. MaddockSf 17 Ves. 4tt. An- 

SION. OF Asskts. 

Tenant for life, under a settlement of a crown 
lease, gets a renewal in n^version ; it shall go to the 
iises of the settlement. Tasivr v. Minriotl, Ambl. 
6(i8. 11 f.newai. ; Tenant i-oii Lifk ; Trost. 

On agreement before marriage, that everything 
which should conic to the wife by her father’s death, 
should go tO'lhem for their respective lives, and after 
the death of the survivor, to the hciis of the body of 
the wife' ^ 'him liegotten. Held, that (iOOO/., to 
which the wife was entitled under the settlement of 
her father and mother vt'sted in her only, anrl the hus- 
band consenting, the 6000/. was decreed to be settled 
on the younger chiltlicii. Clrren v. I'kins, 2 Atk. 
474. 

Hy niaiTtag^ articles, A makes a jirovision for his 
wife by way of jointure, and in bar of dowcM-, &c. : 

f miviso, that nothing tlien^iii contained sliuuld bar or 
linder her from cnjjiying any legacy or iKMpicst which 
the hustiaiid might give to her, nor sliould i xtend u» 
all or any the household goods, or utensils f 
hold stuff, rings, plate, jewels, or Imeii <.r ih mi'- 
band at the time of his death. A ii- :d In Londmi, 
but had a large house furnislicd at 'iosport, which lie 
let out to govenimeut us an hospital. On iiis death | 
intestate, the widow claimed to lie entitled, under the 
articles, to the furniture in* huih houses ; bill held, 
that she was only cutillctjLto tlie furniture of llu* house 
in lAtndon. iVu/t v. .lavlison, I Hro. V. C. 222. 
8. C. 2 P. W. :j()2. 

Covenant in maniage ai tides, '* to leave wife a 
moiety of personal ONtJle at his death,” lichl to apply 
to liis propeity at the time of the articles. irc//.s/cr v. 
2 hap Ab. d(i2. 

On marriage, lamis arc settled on A for life ; rc- 
imiinder to the lirst i\c. son «if the marriage in tail 
male ; remainder to trustees for ijOO yeais, to raise 
500(1/. portions for daughters, payable at eighteen or 
or uiari'iagc ; remainder to A in fee. After tlie inar- 
viagCf A settles other lands, and a term is c:rcatcd 
fVir-raising the like sum of 5000/. for daughter?*, on 
failure of issue male, iiayahle at sixteen or marriage. 
A dies, leaving a daughlei Ins heir at law, who attains 
eighteen and dies uniii.inied. 'I'lic trust of the term 
is not merged in the fi'c, but the portion sh. 4 d eo to 
the daughter’s executors, and is indisposeable b . .tor 
will ; but there shall bo but one 5000/. raised. 
Thomtis V. AVwci/s, 2 N'ern. 04 U. 2 t’reem. 207. 
C. Mr.Hi.Lii or 'rrioi. 

A, on the marriage of 11 his son. scttlo'i a lease on 
n for life, to tlie wife for life, '111111 liieii to the issue of 
the iii.*irriagc ; and H covenants from time, to time to 
rcMiew the lease and assign it on the same tiusts. 11 
renews the lease, but does not assign it, and dies sin- 
debt^. This lease is bound by the marriage articles, 
and is not assets for the payment of ilebts. PUmniun 
V. Vlomnan. 2 \'crii. 280. Asskts. 


^ 5. Geuemlhi, 

^ A Vnng indebted, as bis father's executor, to the 
trustees of his sister's mairiage settlement, settled on 
her an^ her children a sum to a large amount, in con- 
sideration of the natural love and alFectiun he bore 
them : held, that this was not a satisfaction qf the 
^hl. Dretve v. liedgoodf 2 S. & S. 424. IJlht, 

PlTlSFACTtON OF. 

Covenant on marriage to make provision for daugh- 
ter, bv will or otherwise, as great as te^^tor sliouJd, 
hy will or othervrise, provide for his other? children : 
bdd, that proportion did not extend to any advance- 


ment made for other children diirinit testator's life 
time. IVillii v. Black, 1 S. & S. 52fK Advancx- 

MKNT. 

Settlement of tvyo estates in remainder on T for 
life/witli remainders to his sons in strict settlement, 
ami remainder over to M, with power to tenants for 
life in ][>osscssion to charge the estates with a jointure 
of 4(K)i. 'and pow'er to revoke '^the uses cif the scltle- 
inciit as to one of the estates, and to appoint new 
use.s : by a siibsecpient deed the settlor exercises the 
jMJwcr of icvocation as to the remainder to TVI, in lien 
ther«;of, appoints real estate to S, and repeats several 
of the |)ow‘crs contained in the first settlement, and 
gave power to T Ac S to (rharge the estate with a jnfiir 
tuic of 4()0/. by separate doi'ds executes 
})owcrs of jointuring : held, on hill by his widow for 
both jnintuies, that '1' h.id no new.power to jointure 
under the second seltlcnujut. Ti'/g.sc// v. *. 

IS. dcS. 821. POWI-.II ()!■ Hi-. VOCATION. 

A nicies for a settlement xvitli a power of leasing 
for twenty-one years, and other usual powers, Ate., do 
not aiitiinri/e the inlroiUictitm of a ]M)W'er of granting 
building leases for long tcniis. l\arce v. linmn, 

1 156.^ I'SL'AL Pimrns, wii\r. 

\Vhi*rci there is an alnb^^uily in expressions of 
setlleimuit regarding the issue, the pTesam]itiims are 
taken in favour of llio. (children. iVr/get v. Canon, 

5 Mad. 112. PuKsL'MciinN : Ciiirnunv. 

Power in a ina'riage seltleineiit to grant to a wife 
any aiinnal sum of money, or yearly reni-cliargc to 
he* tax freif, and without any dediiciion, and to lie 
issuing out of, and cirargcable upon, laiuU in Iro.l’aiid, 
so that such reiit-cluirge do not exceeil, in the whole, 
the > early sum of 3000/. of lawful money of Great 
Ibitaiii : held, tliat a rent-charge appointed under 
this )>ower is payable in Jielanil in the currency of 
P.nghind ; but that tiu; appointee is not entitled to 
have the. sum transmitted to Kngland free of tlie 
charge of conveyance an«l cxelmnge properly so call- 
ed. 'riie lex loci nofirartua, and the law applicable 
to cases of money charged as a rent payable out of 
land, where no ])ruvisinn as to the place of payment 
is made by the instrument, arc inapplicable to u case 
where the instrument itself furnishes the means of in- 
terpretation. In ainbigiiuus contracts the domicil 
of the parlies, the place of execution, the purpose, 
and the various provisions of the instrument, aro 
material to be considered in the construction. Lans- 
i/ilfr/., V. I.ausdiHcue, 2 llligh. 60. T)omici|<« 

^Vllcrc lands arc in settlement, and husband and 
wife join in mortgage of them, if dot'd creating tho 
security is no more in clFect than a simple charge on 
lands, and docs not alter limitations further than is 
nwessary to create the charge, the right of redemp- 
tion, althoiigli rtjscrvcd by deeil to husband and wiFe^ 
or cither of tliiMo, their or either of their heiltfj &c. 
bedongs only to those who are entitled under settle- 
ment i and not to licit^ of husband if he survive wife* 
Hut w'hcie lands of wife un marriage arc settled td' 
use of husband and wife successively, for life, re- 
mainder in strict settlement, remainder to \V5fe and 
her heirs, with power of revocation and appointment 
of new usM?s and she joined with him, in mortgage 
and by deed, to lead uses of fine afterwards levied by 
them according to covenant ; the lands, after deter- >■ 
niinatiuif^ of term created to secure re-payment of 
money liorrowed, were limited to husband and wife 
and survivor, for life, remainder in tail special, fte- 
inaiiidcr fur default of such issue to right heiis of 
survivor of husband and wife? wife having dieil 
wiiiiout issue, leaving husband sutvivins : held, hus- 
band and his heirs, and not him of vnfe, wacfi en- 
titled to equity of FedonmtionA Jackson v. Tnnes, 

1 Bli. 104. See.l6 Ves. Ixt6; Husiw< and Wife ; 

I RKnEMPTION OP MOR^rAGK. ' ' 

Bond executed on marriaoo ..ki:.. 
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to settle lands. if he should become seised in pos- 
session,’-* afl^cts copvhold as well as frccliold. Preh- 
> hU V. linghurst, 1 Swan. 680. Bond ; Copyhold, 
CllARGL ON. 

A bond conditioned to settle lands, ** if the obligor 
shall become seised,*’ will not aflect lauds of which 
he is seised at the date of the bond. Jd. 321. 
CiiARCh ON Land ; Bond. 

Construction of ambiguous and incorrect settle- 
ment as vesting portions at twenty one, against words 
importing condition of surviving the parents ; an in- 
tention, which, if clearly expressed, must prevail; 
but is not to be inferred as not a rational construction 
of au ambiguous family settlement. Ilowgrate v. Ctir- 
fer, 3 V. eSc H. 79. Coop. 66. S. C. 

Construction of a clause, giving trustees liberty to 
forbear pnfcrcing payment ; that it was for tlieir* in- 
demnity, as if with a \iew to insolvency, it might 
amount to fraud. Fip. A L ock, I V'^. & B. 179. 

Money charged on land, by articles on marriagt?, to 
be laid out on government security or freehold estate, 
ill a particular situation, with consent of the wile, to 
lie settled upon trust foi her separate use for life ; and 
after her death, to be conveyed or assigned to her 
liu>band, hie heirs or executors ; if she survivej for 
the issue, if*more than one, subject to her appoint- 
ment by deed or will, etiually, at twenty-one, their 
heirs, if land ; their executors, if money ; if no issue, 
subject to her appointment, and in default to his or 
her next of bin, their heirs or ex'ecutors : after the 
husband’s death, having disposcil of liis personal 
estate by will, this property held personal ; to the in- 
terest of which his widow was entitled for life, with 
power of appointment by implication in the event of 
an only child dead under age, and intestate, and 
liberty to apply. I'an v. Uarnett, 19 \'es. 102. 
Ad31on. of Assets. 

In the consti notions of articles the intention of the 



Distinction between marriage articles and wdlls ; 
all the parties to tlic former considered purchasers to 
elFcrtuate their intention ; none of the parties men- 
tioned in the latter are so, as tlie testator’s intention 
is alone to be considered. UtrutforU v. PoweJl, 1 Ball. 
& B. 25. Wjf.i., OF. 

Settlement of personal estate upon a second mar- 
riage, upon trust lo pay to such persons, hic. as the 
settlor shall by deed or will ap]ioiiit, and in defablL 
thereof to his issue, (.^)^st^ucti(ln upon the whole, 
that it was to operate unless a subsequent instiument 
should be executed ; a prior will, therefore, revoked. 
Iseigk V. Norbury, 13 Ves. 340. Wilt., Revoca- 
tion OF. 

Settlement of estates on trustees and their heirs, 
during the joint lives of W H and his wife, without 
impeachment of waste, upon trust, out of rents and 
prolits, to pay all cxpenccs and out-goings, and to 
raise ami pay a sum, by way of pin money, to llie 
wife, and subject thereto to pay the clear residue of 
rents, 6t.c. to' W II during the lives of himself and 
his wife, remainder to \V 11 for life, without impeach- 
ment of waste, remainder ovei, witli power for the 
trustees to sell and buy out the produce in the pur- 
chase of other lands to the same uses ; the land 1)eing 
sold under the power, W P f^ras held entitled to the 
produce of timber cut flown by him previous to liio 
sale, not to the value of limber then standing. Woff 
2Swan. 149. Tis;bkr. ' 

Money settled to separate use of wife, and in event 
of no children, to her absolutely surviving liusband, 
wth pow» to trustees, with her consco*., to invest it 
in land : held, that no lien existed on e?=tates pur- 
chased, by husband having obtained the money from 
trustee, the circumstances not raising the pnisamption^ 
as if he bad been under an engagement to purchase. 


that his purchases were in pursuance of engagement, 
and upon evidence, the fact of the application of trust 
fund, or the inability of husband by other means not 
being made out. hench v. Lencli, 10 Ves. 511. 
Lien ; Husn. & Wire. 

As between representatives, money was considered 
as land under a direction in a settlement, with all 
convenient spccxl, after request to lay out ; though no 
rcfiucst was made; upon the construction, all the 
limitations l>cing adapted to real uses 'and other cir- 
cumstances. Thornton v. llau'loif, id. 129 * Money 

DIRECTED TO »E LAID OUT IN LaND ; AdMON. OF 
Assets. 

Limitation in an article on marriage to A for life, 
subject to annuities for the lives of B & C, and a 
charge for a jointure for 1), if she should survive A, 
and after the death of said B & C, A & D, then to 
(he use of the issue, ^;c. The limitation to the issue 
is not to await the dcatlis of A, B, C, and D, but 
they are to take upon the death of A, subject to tho 
charges for B, (!, and D. Bnshetl v. Bushell, 1 Scho. 
6: J.. 95. 

Scltlcmcrit to such uses as husband and wife should 
jointly ap^Miint. and in default of such appointment, 
to them for life, and after decease of survivor, to the 
use of all or any of the child or children of them in 
such shares and proportions, and for such estate and 
estates, term or terms, and payable at such time or 
times, and in such manner ami form as the husband 
should by deed or will appoint, and in default thereof 
to him and Ids heirs. I'iie event upon which the last 
limitation depends, is in d^anh. of appointment, not 
of children. Jenkins v. (fv inchant, cited, 5 Ves. 
596. 

\j ndcr marriage articles, 1 50001. was vested in trus- 
tees on trust, together with 50001. covenanted by the 
hiislinnd to l.)c paul, to be laid out in land to be set- 
tled upon the husband for life, remainder to the wife 
for life, remainder to the use of such child and chil- 
dren, in such shares, for such estates, and subject to 
such powers, limitations, and provisions as the hus- 
band and wife, or the survivor, should appoint ; in 
default of appointment, to the children in tail ; in 
default of issue to tho Imsband in fee. The husband 
and wife joined in a direction to the trustees, reciting 
their resolution to invest the trust fund in an estate 
lately purcliased by tlic husband for 16,3001. and di- 
recting them to deliver the said stock, &c. to him, at 
the price they were at on the day of the purchase, 
which was done. The wife died ; there were two 
daughters ; tiie father, by will, reciting the purchase, 
and that he had not conveyed it to the uses of the 
settlement, and that it was nut his intention, that the 
said purchase should be an investment of the trust 
fund, but that tlie said fund, with its increlase, should 
be taken out of his personal estate, pve 10,0001. 
part of the trust fund, in trust, to l>e laid out in land, 
to l>c conveyed to one daughter for life for hCr leparate 
use, remainder to her children in tail, remainder to 
the other daughter in fee, for whom he also appointed 
the residue of the fund, but revoked that by codicil, 
reciting a norliun given on her marriage : held, first, 
that grandchildren arc not objects of the power, but 
the excess only would be void : secondly, the fund, 
with its increase, was invested in tlie purchase|fethird- 
ly, there was no apjiointment of the estate (Maon(^ 
due on the covenant : fourthly, the remainders in de- 
fault of appointment are vested subject to be dev^t^ 
by appointment, and will take effect as to what is ill 
appoyited or unappointed : fifthly, the share of the 
daughter, to wliom the portion was advailoed on mar- 
riage, was thereby satisfied. Smith v. Ld* Canu^ordy 
2 ves. J. 698. See further this ^mse, notai. Pitt v. 
Joclrjon, 2Bro. C.C. 61* Power. 

Kstates are settled bn A & B on their mairiage, in 
strict settletnent I provided, that if the wife should. 
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uticn t^uested by her husband, refuse to settle her 
estates in a particular manner, the settlement of the 
other estate should be void: 'the husband and wife 
join in a different settlement of her estate, proccedinpr, 
iiowcver, on the foot of the former covenant, as if it 
had been performed ; this is no avoidance of the 
settlement. Alutlhews v. Joim, 2 Ansi. GOG. 

Tenant in tail restrained as to alienation, but with 
powers of leasing and jointuiing, as iiic;asa of tenant 
for life, considered as tenant for life, and, tliercfore, 
his personal representative is a creditor for a charge on 
tiic estate paid by him (intent to the contrary not ap- 
pearing), though the siibseciuent rcinaintlers were ex- 
actly of Uie^saipe nature : and the t^m having been 
very short, little more than forty years reinained. Cs. 
Shreu^sbuTtf v. EL Shrewsburift 1 Vcs. .1, 227. S.C. 
3 lire. C.*C. 120. Tenancy i-uii Life; Ciiauge on 
Kstaye, 

Under a power to appoint a sum of money among 
childron ; but tliat the eldest son, or the son possess- 
ing the estate shall have no part of the money, a 
younger son liecoming an eldest is excluded, though 
iiiuiitioned by name in the execution of tiie power 
whilst he was a younger son. Jirauitniead v. IVaiHl. 
1 Jtro. C. C. 77. Vni;N(;Ku 

L having joined her father in ni ing 2 ■•..OOri;. u. 
pay his debts, afterwards, upon her i nii'gt*, . scl- 
tlenient being ninde by wliicli 30.000/. was to be 
raised for the payment of IC’s debts, it was detci mined 
by the court, and affirmed in parliament, that the 
24,000/. should be taken as part of the «30,0O0/. and 
nut raised beyond it. Ultelbanie Jncliinuint 1 Jiio. 

C. 339. * 

Ooveiiant in an infant/s marriage settlement, that 
whatever should come to the wife from tliu mother, or 
otherwise, shall Ije bound by the settlement, restrained 
to what shall come from the inuther, not to propcity 
coming unexpectedly from other quarters. W illiams 
V. W'Uliains, 1 llio. 1G2. 

Articles on marriage for seiUiinr land to be bought 
with money, on ail the childten of the marriage, and 
their respective issues, and b>r default of sneli children, 
and their issue, ovei. Held, there sliuuld be cross 
remainders by implication. Tici.Mlrn v. Lock, Aiiibl. 
G03> Aktu'Lis « j\ MAiiiUAfii. ; Imtm.k ation. 

'reoanl in tail conveys bis e.st.ite to the use of him- 
self and his iiitendevl wife, for their lives, with remain- 
der to the heirs of their bodies, and after mairiagc suf- 
fers a recovery ; the rcctwery l>ars but a moid’’, a''d 
i.s a scverancu of the joint estate. Aloodu v. :\lo , 
Amid. G49. Fine a.m> llEcovriiY. 

The court will, from the general frame of a .sctile- 
ineni, collect the intent, contrary to the express words 
of a particular clau.se. EL XorthnmberLiud v. L7. 
Ei^remont, 1 Kdeii. 435. 

It is a certain rule of law, that if such a construc- 
tion can be put upon a limitation as that it may take 
effect by-way of reniainde.r, it shall never take place as 
a springing use, or executory devise. Caruauiiue v. 
Caru'ardinet 1 Kdeii. '28. 

A limitation in a settlcnicnt ** to trustees, to the 
use of the settlor for life, remainder toll, his intended 
wife, for life (except as thereafter exccpled), remainder 
to the heirs of the body of A, begotten on 11, reinaiii- 
der toJH and bis heirs, with a proviso, that if A 
shoulcHRe, and leave such issue as aforesaid, without 
niakiog any provision for such child or cdiildren in his 
lifetime, the same trustees should stand seised of one 
moiety, from and after the decease of A, to Uic use of 
such child : held, a contingent remainder, and not a 
^ringing usOy and therefore barred by a ffuc levied by 
A and ii. ■ id. ib. 

A, on his niATriag<Si covenanted that if his wife 
should die before liirn, leaving issue of their bodies, 
he would nay, &c. to and for such issue, one third 
part of all his chattels, seal and personal, which at the 


death of hts wife he should be possessed of, to be di- 
vided between them ; if more than one,' as he should 
direct. The wife died, leaving two daughters, and the 
husband, during the coverture, acquiicd some free- 
hold leases fur lives. Held, that these leases were in- 
cluded in tlic covenant, but that daughters were not 
entitled to a division till after father's death, he being 
ordered to give security. Jlonkss v. Jones, 6 Bro. P. 
C. 13(i. Skccuity. 

Articles previous ti) settlement cannot, in general, 
be read to construe tlie settlement, unless tbe bill U 
brought to rectify the settlement, or the settlement re-^ 
fers to them. JYUvhard v. Qainchant, Ambl. 147.* 
KviniiNCE. 

The words in marriage selllcmcnt, ** such child 
married without father's consent, should forfeit the said 
intended portion,'* extended to the whole interest each 
child might expect under the settlement, whether cer- 
tain or contingent. WrottesLeu v. Wruiiesleif, 2 Atk. 
584. 

A widow of a freeman of London who left children 
and died intestate, was entitled to four-ninths of his 
]H*rsf)nal e.-.tale, and having, by deed, rissigned over her 
four-nmtliN foi her separate use, in case of marriage, 
and sueii*per.sons as she should appoint, and for 
want of such appointment, then to her children; the ' 
widoiv intending to marry a second husband, by 
another deed, to which the husband was a party, in 
consideration of the intended niariiagc. and of a set- 
tlement made on her by him, recites that if she did 
not dispose of her four-ninths, the husband would be 
entitled thereto, and then assigns it over to trustees, in 
trust for the intended husband, during their joint lives, 
subject to her controul and disjKtsal by writing ; after 
which she dies, without disposing of it. Decreed, the 
sci*ond husband is as a purcliaser, and llie recital, that 
lie would be entitled to it, if the wife should not dis-' 
pose of it, was a gift. Voulsiyn v. M Vi/ingfivi, 2 P. 
W. 533. 

Portions at twenty-one or marriage. ** wheu C and 
his wife should die without i.-^suc male;” Held a con- 
dition precedent, and not to be raised till both are 
dead, though one die and other remain tenant in tail 
uftci’pcis.sil)ililY of issue extinct. Chotnpheq v. Champ- 
neu, 10 .Mod. 312. Condition, J^kecedent ; 
l'(iiiiiuN ; Tln. in Tah. ArTKii roysiinui Y oe Issue 

LM ’M T. 

Artirlci^ on maniage to settle lands on the husband 
.inff »»ife for llieir live.s, rcmaiiuK r.s to the first, &c. 
sun of the marriage, remainder to the heirs male of the 
body of the husband, by any wife, remainder to the 
heirs of the body of the husband by the lirst wife, re- 
iiiaiiidvr to tbe husband in fee, with provisions for the 
daiijditei's of that marriage, if no son. Husband has 
one daughter by the first wife, sulleis a recovery, and 
marries u .seeoml wife, taking notice of his lirst^ar- 
nage articles, in his second settlement. He being 
tenant in tail by the articles, was allowed, by his ar- 
tudos, to leave barrcil liis daughter of the first marriage* 
IWrll V. PWtv, 2 P; \V.635. Fine& Recuveuy ; 
Ten. in I'ah.. 

In maniage articles there is a diversity between a 
limitation to the heirs of the body of a man, and to the 
heirs iemale of the body of a man, and the sons mote 
favoured than daughters. Jd, 539. ^ 

l)nc agrees, before m/lrriage, tx) settle certain lands 
on his w ife for life, and afterwards devises these lands 
for payment of his^ debts ; the covenant is a specific 
I lien oil tiic lands ; sccus, had it been only an agree- 
I mciit to .settle .so much (ler annum without mentioning 
any lands in certain. Freenumlt v. Vedire, 1 P* W. 
429. Lien. 

I A proviso in a settlements^ if the wife survive her 
husband, they not having issue between them, (hen 
she may revoke the settlement. Husband dies, leav- 
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injg a son, who dies in the life of his mother ; she may 
re'<»oke the settlement. Holt v. Burleif, 2 \'crn. 651. 
l*re. Ch. 293. S. (.1. Pou er ok Revocation. 

One makes a settlement, with power by deed to re- 
voke it, and by the same deed, or any other, from 
time to 6mo, to limit new uses ; he revokes tlio scttle- 
, nient, and limits new uses ; but reserves no further 
power to himself; he cannot, by virtue of the first 
power, limit any other uses. Ilelc v. Bond, Prcc. 
Chan. -474. Power, C. of. 

A, on iiiartiai.'G of his son, settles a messuage ou 
liiinself for life, sans waste, remainder to his son ; 
the father, though his estate for life be sans waste, 
cannot pull down the hnuso, nor commit any voluu- 
tJiry waste thereon. If lie does, the court w'ill grant 
an injunction to stay waste, and compel the father to 
put the messuage in as good repair as before the waste 
commiticfl. Vane v. /.(/. lUu'uanl, 2 Vern. 738. 
S. (\ Pre. Ch. 454. Ciilb. i:<|. Ucp. 127. I Salk. 
161. Ten. Kou Lin: ; \V.\>tf. 

A, seised of a leasehold estate to him ami his heirs 
for their lives, si:ttles it on his daughter am! her hus- 
band for their lives, remainder to the use of his own 
executors and administrators. 'I’hc daughter and her 
husband die ;>A dies indebtc<l by siinpleVnnlraet^ and 
devises his estate to his wife. Heerced, that the use 
of this estate being limited to the. exeruiors and admi- 
nistrators of A, this makes it p'^isonal estate in A, 
and being ]M?Tsunal estate, A cannot devise it exempt 
from his debts, though tiue by simple coiitriet. Dei on 
V. A'inten, 2 Vein. 719. As’^i rs. 

Articles construed against the words for llie sake of 
the intent, as whcie the wife’s poilion was to he laid 
out in land, to be setiled on husband and wife, and 
the heirs of their bodies, and if not laid out in land 
during their joint lives, ami the wife '•hould die first, 
that the money sliould go to the wife's brut her ami 
sister ; wife ilies lii.-it, leaving issmj, and the money is 
not laij out in a purchase ; yet the issui*, and n(U the 
wife’s brother and sister, slaill have it, equity sujipl}'- 
iug tbd words, ** iftliw wilt* die witliout is:aic.” Ken- 
tish y. Keumati, 1 J*. \V. 234. 

IVhcn a miin makes a s( ttlerncnt equivalent to his 
wife’s portion, it hliall be intended, that he w'us to 
have the portion, thuu..di then* is no ])ai tienlar agree- 
ment for that purpose, itlfia v. I s. 2 \ cm. 

51)2. Hush. A: \\ ii e. 

J’hc words begotten, and to be begotten, arc the 
same as well on consliurtio:i of wills as settlemeBts. 
Conk V. Cook, 2 Vein. 545. 

An agreement to settle lands of such a value on 
wife, must be made ui> .so much, ami value fuuiier to 
be settled, by master. * 7/cd^o's v. I'.i era H, I Lq. Ab. 
18. Spec. Perk. 

lly a settlement, two estates one in N and the other 
in S, are subjected to the raising of a portion of 
2,000L to a (laughter, by a term of 500 years, com- 
inenciiig after the respective <Jee(;ase of two several 
lives ; one upon the S estate, and the other upon the N' 
e^tate ; the life on the S estate fell, and the dangiiter 
bringing her bill for the 2,000/., J S, to wlioni that 
cstiie was come, paid the 2,000/. Afterwards the 
hfe on the N estate fell, and the fee simple tijereof 
descended to the daughter. J S that paid the 2,000/. 
shall have the contribution out of tim estate, in pro- 
(Kution to its value only ; ihe^ estate shall be valued as 
ail estate in possession, and the \ estate a. ^ an estate in 
reversion. Jleivnin^hitm v. Ileveniitghnm, 2 Vern. 
365. CoNTumuTioN. 

A settles land to the use of himself for life, remain- 
der to such of his four (‘hihlrcn, and in suciisbircs 
and proportions, as A, by any writing, shall .ippoiiit. 
A may not only limit the land to any of lii.s children, 
but may charge the land with any rent charge, or 
sum of money, f.r any of his children, nwaules v. 

Vern. 8U. Powi ic, C. o* . ^ 


A, jointly seised with others, conv^s liis third part 
to the use of himself for life, remainder to bis wife for 
life, remainder to his son in fee ; and at the same 
6riic makes his will, and ^ives the same lands to his 
son in tail, charged with bis debts. The son is not a 
trustee for the father in the settlement : otherwise it 
w'ould have been, if the entire fee had been conveyed 
to the son. Bnulh v. Keivton, 2 Vern. 28. 'J’lnisT. 

4,000/. portion is seimicd by articles, wherein is a 
proviso, that if the husband ditf not, within two years, 
settle a jointure, he should only have the interest for 
his life ; the wife dies witliiii the two years, and before 
any selllemcnt made ; the husband is not entitled to 
the portion. Ve^nnden wBead, 1 Vem* 68. HubS. 
^Wife; Conson. 


Jl. A'^at.iditv. 

l Whether Fraudulent, Vtdnntarit, or otherwise. 

2. i^ettlenient after Marriage in respect of Wfe*s 

equitable property elainied bp Jhtshand* 

3. A fter Mnrruurc when rolii alary, and when for good 

or valuable seeurily, 

4. Coast i tilled by letter. 

5. In parsimave of uriieles, and rariance between. 

1. Whether fnniduleut, voluntary, or otherwise. 

Settlement on husband and wife for lives, remainder 
to sons in tail male, reniaindiT to daughters in tail, 
remaiiuler to survivor of husband and wife in fee, 
with power to wife if husband survived, and all the 
oliildren of marriage died without issue, to charge es- 
tate with 5000/. Held that power is too remote and 
void. Bristow v. Jioothby, 2 S. & S. 465. Power 

TOO RKMini:. 

Ward married day after she eainc of ago. After 
the iiiarriage, a settlement was made on her and hus- 
band, t\c. but wife never confirmed the same in court. 
.^Ulement was, after husband's death, .set aside as 
not iipjiroveil of by the court, and as precipitation of 
luarriagi; was a surprise on wife. Long v. Lang, 2S. 
Cc S. 119 . Ward of Ccuijt. 

Limitations to collaterals in a marriage settlement 
made by tenant in tail are voluntary against siihse- 
qnciit purchaser fur a valuable consideration, in the 
san.c manner as if the settler had had the fee. Cor- 
inick v. Trapand, 6 How. 86. Coi.latvual JIi-la- 

TIONS. 

Covenant in marriage articles in favour of a stran- 
ger, held merely voluntary, and not to be supported 
by the marriage cunsuleiation. Sutton v. Chetwynd, 
3 Aler. 249, (’(iNsiDEUArioN. 

Settlement ou marriage of freehold estates of in- 
heritance, of freeholds for lives and years, by a man 
not indebted in trade or intending it, to the use of 
hinisedf for life, unless lie shall emliark in trade, and 
in the life of his wife become bankrupt, and from his 
decease, or bankruptcy to secure an annuity for his 
wife, and subject tliuieto for liis heirs, executors, SiC., 
on his afterwards engaging in trade and becoming 
bankrupt, is void as against his crediton* Iliggiif 
bnlham v. Holme, 19 \cs.88. Fuauu on.^ueoi- 

Limitation of wife's property until the bankruptcy 
of her husband, or a lease deteniiinable on the bauk- 
nipley of the lessee good. Id. ih. 

ScUlcmont on marriage of wife's fortune in case of 
bankruptcy of tlic husband, though in form of bond 
by him ; but as his bond, affectiog his property, it is 
void as against the creditors. Exp, Hodgson, 19 Vcs. 
206. i'jiAUD ON Cheditous. 

Settlement sustained by tlic consideration of mar- 
riage against crcdilois, notwithstanding false recitals 
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Validity, 

that the property was the wife’s, protecting also vo- j 
lontary expenditure by the husband after tlie mar- 
riage, in improvement by buihUiig and infranchising 
copyholds, but not jewels and furniture purchased by 
him after the marriage and given to her. Cam* 
V. Colton, 17 Ves. 2C4. FnAun on Cukdi- 

Tons. 

'i'lic consideration of marringc will support a set- 
tlement even of moveable effects, and neither the joint 
possession of furniture nor the want of an inventory, 
nor the fact that the settlor was indebted at the time, 
and that his wife knew it, will affect the settlement. 
Id. 271. CoNsiDKKATioN ; Makiiiaok. 

'J'rader by settlement on marriage in consideration 
of lOOOf. the wife’s fortune, conveyed his house to 
trustees to his own use till death or bankruptcy, then 
in cither event if wife alive, to raise 1000/. for her 
separate use. 'J'his a fair and valid settlement in na- 
luie of a mortgage to secure tlui wife’s foilnne. 
ghiMin V. Keliif, I Hall cV li. 252. liANkcY, 

A trader cannot on marriage secure a provision 
out of his propel ly for his wife in tlie event of bank- 
ruptcy in prejudice to his creditors. Hut niariiagc 
settlement of a trader securing a provision in case 
of bankruptcy for llic wife, gotid to the extent Iut 
property, id. 255, 250. 11 anm( ricv As . s- 

MENT. 

Default of ])aymcnt of the consideration on one 
part does not \itiate a iiianiage contract. JUit the 
defaulting party cannot eiifbrce the contract against 
the party iiijumd by his default. Complon v. Onnalni, 
2 Scho. & L. 602. 

Papist tenant in tail in the year 1766, confessed 
judgments to a trustee in trust for the use of a s(‘t1 le- 
nient made on tlie marriage of his nephew, and after- 
wards- in 1770, sutlbrcd a recovery: 1 leld tiuit the 
judgments were not a fraud on the then existing disabling 
statutes, that the recovery, not having any ojieration to 
defeat the provisions of those statutes, was valid, and 
that the issue of the marriage claiming under the set- 
tlement had a right to raise the auumiit of the judg- 
ments out of the lands in the liaiuls of a purchaser 
with notice. 0* Fallon v. Dillon, 2 J^clio. & L. 13. 
PAnST. 

T, a jiapist, seised in fee of hinds purchased be- 
fore the stat. 2 Ann. c. 6. by ait ides on the inarriagc 
of his son in 1703, covenanted to settle not only those 
lands, but others acrpiired since the statute in sliict 
settlement: Held that these articles had no oj^ rati m 
not on the lands ]iurehased before the statute, b- - 
cause such a disposition was made void by that sta- 
tute, nor on the hinds pun;hascd afterwards, because 
by the statute T was di.s(|ualiHed from holding an es- 
tate sufHcicnt to support the covenant. .Mooro v. Jiiit- 
hr, 2 Scho. iSc L.249. Papist. 

Aiticles executed in 1714, and a settlement in 
pursuance thereof in 1720, made bclAvccn 'f and J 
liis eldest son, (both being pvipists) settling lands ac- 
quit cd sim'e 1703, and re-settliiig the former lands 
on J for life, remainder to Ids then fust and otlier 
Sons for life, remainder bi their issue in strict settle- 
ment, held, also inoperative except as to making a 
provision for younger children, and nut su.'llcieiit to 
put the son of .1 to an election : Held, therefoie, that 
under a protestaut discovery dccrcr^, obtained in 1751 
in tniR for T and assigned to J the younger, (the son 
of J tlie settler), .1 the younger, was not a trustee 
fur the persons claiming under that settlement, Imt 
that the effect of that decroe was to subject the pre- 
niises comprised therein to the mortgage of J the 
younger, id. i6. 

Consideration of marriage runs through the whole 
settlement, and especially supports every provision 
with regard to tlie husband and wife ; she is interested 
ill the provision for husband, enabling him to pro- 
vide for her and childicn, and it is not affected by 


subsequent events as death of wife without chil- 
dren. Nairn v. Prowse, 6 Ves. 752. Consideii- 

ATION. 

Personal estate settled on marriage for the husband 
for life, then for the wife for life, then to and among 
all and every the cliildren and grandchildren, or issue 
in such shares, under such restrictions, at sneh dnies, 
and in such manner as they or the survivbr siiould 
appoint by deed or deeds, or by will, for want of ap- 
pointment, to ail and every the children and grand- 
children, or issue Ijeing at the decease of the survivor 
etiually, payable at twciity-onc or marriage ; if but 
one, to that one, provided that in case of no appoint- 
ment, the issue of any children dead should not liavQ 
a greater share than their parents would have ha^« 
Issue only ar^ within the power, but in any degree": 
but an appo'^tment to any issue not living must be 
restrained to twenty-one years after lives in being 
at the creation of the power, otherwise it is void even 
as to such as come in me within those limits : but 
on marriage of a daughter interests may be given to 
her children generally, and to tlie husband. What 
is ilI-apiM)inte«l goes as in default of appointment: 
but ehildruu of a living parent cannot take under tlie 
proviso. ItutM ledge}/, DarrU, 2 \’es. J.356. Poweb, 
Lxecu'iiox of. 

On the treaty t)f marriage between A and TI, the 
father and mother of H, in consideration of the set- 
tlement to be made by A, join in conveying a small 
estate (out of which the mother was do’wable) to A 
in f<*e ; (hut no tine was levied,) and they also joined 
in settling another estate of which the father was 
seized in foe on the father for life, remainder to the 
mother for life, remainder to the uses of the marriage. 
At the time of the settlement the futlicr was indebted 
by specially, 't his being a fair and rcasonable fa- 
mily settlement, and not made with any view to de- 
feat cicditors, the limitation to the mother for life is 
! not fraudiiloiit as against creditors, within the statute 
13 Fliz.. more especially as she had joined in con- 
veying the small estate in fee to the husband. Jonei 
V. Fontier, 1 Co.x, 238. Fiiaudulent Convey- 

ANCK. 

A, on uuirriage settled lands to himself for life, 
reimiinder ti; wife for jointure, rcniaiiidcr to first, Ac. 
sons in tail male, reserving power of charging with 
3tK)0/. for younger childieii on paynmnt of debts, and 
covenanted to lay out b'OOO/. part of wife's ])ortion, 
iuj-t’ids to same uses; the 6000/. is not laid out. 
<V(toi' eldest son came of age, it was agreed in con- 
sideration of his advancing 30t)0/. fur purchase of 
commission in army to make a new settlement more 
beneficial for younger chihlrcn, by which lands were 
limited to former uses, but A was empowered to 
charge 3000/. for each of younger children and co- 
venant to lay out 6000/. was releasi'd ; court iqfused 
to set aside last settlemenl. LV. A’crri/ v, Ld* Fitz* 
mnnrire, 2 Pro. P. C. 334. 

Daughter entitled to a portion secured on land, mar- 
ries clandestinely in the lifetime of her father ; after* 
wanls the father secures the portion to the husband . 
on liis making a settlement: Held the settlement 
was not fraudulent against the creditors of the hus- 
haiid. Wheeler V. Ciirul, Ainbl.l2l. Fuaudulent 

(’oNVJ-A ANCF. 

A settlement made in lonsidcration of. marriage is 
good against every boily if made before marriage ; 
if iiiudc after, is voluntary against creditors, id. 

Jumaniage settlemciits, \c. on good or valuable 
consideration ;is between the immediate parties, such 
considenition will run tlirough all the limitations for 
the benefit of the remotest persons, even of those in 
respect of wliom the deeds would otherwise have been 
voluntary, it/ir// v. 1 Ves. 215. S.C. Dick. 

132. CONSIDF.UATION. 

Where parents did not make so beneficial a bar- 
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gain for ft daughter as they might have done, that is 
lAl reason to set aside the marriage agreement ; for 
,the law has eiitrusteil them with the marria^ of their 
children, and there are many proper considerations 
that may induce a parent to agree to a match, be- 
sides a strict equality of fortune.^ There never yet 
been an objection to a father's disposing of his 
dftughter in marriage, on what terms he pleases; and 
though most portions arise under settlements, the 
daughter is as much a puichaser, as if her portion 
came from a collateral lelatioii. Harivu v. Athletf, 
3 Atk.610.613. 

Parties entitled to an estate confirniiiig a jointress's 
settlement are pui-cliascrs of her interest in iucum- 
branoes paid off by her fortune which had been as- 
signed fur the better securing her rights under the 
settlemeut. £1.. Portsnuntth v. Ly, Sn^olk, I V'es. 
31. llrsB. fic’WiFJi; Skpauatk £stat«; Kstatf. 
BY pL'iujiJASG ; Paying off Incuaiuuancfs. 

A widow before her marriage with A, her second 
husband, conveys her estate to trustees in order to 
make settlements u})on the issue of hv;r hrst mar- 
riage. Afterwards A and his wife mortgage tiie set- 
tled estates to persons who had notice of the settle- 
ment. Here it was declared that the settlement is no 
voluntary agreement, but a binding one, and no in- 
stance where Ggych a limitation has been held fraudu- 
lent and void against subsequent purchasers or cre- 
ditors : fur if it should, no widow on her subser|uent 
marriage could make any certain provision for the 
issue of a former. Kewstead v. Searles, 1 Atk. 265. 
Cuttdff V. King, 2 P. W. 358. 674. FiiAun against 
Cheoitohs. 

If ft person on marriage make an extravagant or 
unreasonable settlement, yet if no fiaud or inca- 
pacity appear, it shall not be avoided by persons 
claiming under a subserjuent marriage settlement. 
Jiobfon V, Stane, 9 IMod. 80. Fuavu ; L'nkf.ason- 

AnL£ 11 a no AIN. 

A seised in fee on his marriage, covenants to settle 
the picmises on himself and his wife, and on the issue 
of die marriage, remaimier to his nephew in fee, the 
remainder in fee is voluntary and not supported by 
the consideration of that marriage or of tite marriage 
portion. Osgood v. 2 P. \\\ 245. S. C. 

10 Mod. 633. Spec. Pi itr. ; Coli.atkkal Kki.a- 

TIONS. 

A, the father, and H the son, on the mariinge of 
B articled to settle la mis on Ji and his wife for ilwir 
lives, remainder to their issue, remainder to the ne- 
phew in fee» if A had the sole interest, the limitation 
to the nephew is voluntary. Secus, if the father and 
son had each same interest. Id, ih. 

Purchaser for valuable consideration without no- 
tice shall not be impeached especially when a set- 
tlement has been since made in his favour. Uacif 
fort V. Nugent, 5 Bro. P.C. 351. Vfnu. 5c Punen. 
Notice. 

A limitation to a second son in remainder in tail, 
on a settlement made on the marriage of the iirst son, 
and in consideration of the wife’s portion, makes not 
the second son a purchaser. Webster v. Bishop, 
Prcc. Chan. 224. Estate by PunniAsr. 

A settlement made by a lunatic though reasonable 
and for the convenience of the family, ought to be 
Wit aside in equity. Clerk y. Clerk, 2 Vern. 414. 
Lunacy. 


2* Settlement after murringe, in respect of vife's 
equitable property claimed by hnslmtul. 

Divorce obtained by wife after husband’s bankrupt- 
does not entitle wife to whule of fund bequea'hed 
to her, which came into possession after baukrunteva 
though BO acttieinent was mode on her at umriicigei 


and husband at that time received 15001. with her. 
Green v. Otte , 1 S. & S. 250. IIusd. & Wife ; Di- 
va ucf. ; Assiot. 

Bill for husband for stock held in tmst for his wife ; 
a claim was set up under a bond by the wife, and her 
former husband securing an annuity out of the divi- 
dends as au assignment for valuable consideration, 
but as it came before the court collaterally, and sev- 
eral objections were taken upon the annuity act, the 
itifiincy of the wife, and the nature of her intciest at 
the time, the master of the rolls, though upon the 
general (piestion inclining in favour of the wife’s equity 
against an assignment forvaliiableconsideratiou, would 
not determine it, hut refei red it to the master to approve 
a settlement upon the wife and her issue, with liberty 
to the representative of the obligee to a|iply> Franco 
y. Franco, 4 Ves. 515. llcsii. & Wife; Assign- 
ment FOR Vac, (’(ly. 

Legacy due to wife, she being dead, master to see 
if husband had made any provision for her. Cockel v. 
Phipps, Dick, .391. * 

Husband by making settlement on wife after mar- 
riage, is purchaser of morrguge of wife, though he did 
not reduce it intc- possession. Sykes v. MeynuU Id. 
368. 

Injunction at suit of wife, granted against husband 
to stay proceedings in spiritual court l>y husband for le- 
gacy due to wife, be having made do settlement. 
Meals V. Meals. Id. 373. 

Covenant in marriage articles, that lands settled 
were of a certain value, which tliey were not, husband 
by will conlinns the articles and alsft gives hiswifo 
all his lands in A B for life.” Held not to be a ques- 
tion of satisfaction or part |Kirformance, but of con- 
struction, and that the wife was entitled to both inter- 
ests under the intent thus collected. Further cov- 
enant from the husbaiul, in ns much as he was to 
be absolutely entitled to all the wife's personal estate,” 
to settle ** in respect of any sum that might come to 
her afterwanls after the rate of 100/, per annum on 
her for life for every 1000/., and upon certain coiitin- 
gences that she should l>e ]>aid back a moiety of all that 
besiiould receive as her portion.” 'I'lie husband ob- 
tained u decree for 400/. of the wife's money, but did 
not receive it. Held she was entitled to a settlement 
according to tliatpr()|>(3rlion, andtbe contingCDcics hav- 
ing happcncil, to the moiety likewise, of all sums re- 
ceived, including the 400/. ; since the husband might 
have received it. Piime v. Stebbing, 2 Ves. 409. 
ShrrLT. Satisfn. or. 

3. Selllernent after marriage, when voluntary, and 
when for a gvotl or vahuible Consideration. 

A settlement after a marriage in Scotland. Dotsup- 
pewted against creditois in bankruptcy .is upon valua- 
ble consideration, by a re-celebration of the marriage 
in Fmglaml, but it was sustained as the consideration 
of an agreement to settle by the jiarent of the other 
party. Kip. Hall, 1 V. 11. 112. S. C. 1 Ildse, 30. 
Bankcv. ; As.sigt. ; Conson. 

Voluntary settleiuent void under the statute 27 
]*3iz. c. 4, against a subser|ucnt purchaser for a valua- 
ble consideration, with notice though a fair provision 
for a wife and children. An injunction restraining 
the husband from selling was refused, but ft demurrer 
by the husband overruled as covering too muc h h e 
plaintiff being entitled until a sale to ftn execution of 
the trust. Pnlvertoft v. Pulcerloft, 18 Ves. 84. 
Voi.uNT.SE'nxT. ; Nuttcb; InjuncxioiitoRebtiiain 
S lLE. 

Settlement after marriage, fraudulent only as against 
crcflitors at that time. Kidney v. Cou8unaker,,12 Ves. 
136. FbAUD on CBEDltS. 

Purchase by wife from husband through the raediuiu 
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of titkstMs for her separate use and appointment, may 
be sustained againstcreditors, if bom yide, though the hus- 
band is indebted atthe time.and even though theobjectia 
to preserve from his creditors, for llie family, the subject 
of the purchase. Ljf, AmnUell v. Phipps, 10 Ves. 139. 

FnAUDLT. C*ONVV.YANf:E. 

A settlcinent after marriage by a person not indebted, 
is not within the statute of frandulcnl conveyances. 
Stephens v. Olive, 2 Bro. C. C. 90. I'ltAuni.r. Con- 
veyance. 

Settlement after marriage of a portion paid is on 
good consideration, and equal to one made before mar- 
riage. Hamsdea v. Hylton, 2 Ves. 305. 

Stock was bequeathed to A after his marriage, 
which he vested in trustees for tlie benefit of himself 
and wife for life, and then to their children. Tliis set- 
tlement is void as against the husband’s creditors, Imth 
liefore and alter the marriage. Tuulor v. Jones, 2 
Atk. 600. 

Such a ^ttleinent good as against a father after 
marriage, and against a voluntary conveyance. S.C. Ib. 

A entitled to 600/. marries whilst an infant. After 
marriage husband agrees that the 500/. shall be to 
wife's separate use for lifo.and after her death to issue of 
marriage. The deed contained power to tr?'-»tc- to 
lend a part or the whole to the iiusband. He lent •' »:i 
the 600/. and in fourteen montiis the hu. > and became 
bankrupt. Decreed that trustee woi>ld come in as a 
creditor under the commission for the money lent. 
MiiidUcombe v. jl/«rW, 2 Atk. 619. Cuedus. 

A settlement after marriage is good when husband 
was not indebted at the time, and the wife, when mar- 
ried, an infant. S. C. lb. 

If a settlement be just in gcncial, a particular ad- 
vantage on one side or the other will not affect it. 
IS.C, lb. 

A settlement after marriage, in consideration of a 
portion paid at the time, is good against subse([uent 
creditors. Stilenian v. Ashdown, 2 Atk* 477. Che- 
DiTons. 

Settlement after marriage, in consideration of portion 
given to ,wife, is giHxl against husband's creditors. 
JiusseU V. Hammond, 1 .Atk. 13. S. i*. Stileman v. 
Ashdown, 2 Atk. 477. Anon. Dree. Ch. 101. Jones 
V. Marsh, Ca. temp. Talb. 64. Jirown v. Jones, 1 
Atk. 190. Lunoy v. Athol, 2 Atk. 444. Hard v. 
Sballet, 2 Ves. 16. Hilton v. Bisctte, 2 A'cs. 308. 
Wheeler \m Caryl, \mh\. 121. Consideration. 

Where settlement was made on wife after mar; iage, 
in bar of dower, fee., and by wife's waving it, la* I- 
would go to heir to prejudice of creditors, she was de- 
creed to have the estate fur life according to settle- 
ment, but that she should assign it over in trust for 
creditors who should convey to her a third for dower. 
Miller v. Eden, 10 Alud. 487. Aumox. of Assets ; 
Klecfion. 


4. Constituted by letter. 

Settlement decreed acconling to a letter previous to 
the marriago, though no express assignment, the mar- 
riage having takegi place immediately : a distinct pos- 
sitive dissent would be necessary to picveni the elTect 
of tlm letter, and that could he evidenced only to an 
actual lettlcmcnt before marriage. Luders v. Ansteu, 
4 Ves. 501. 


6. In pursuance of Articles, and variance between. 

Articles before murriage for settling real estates of 
the husbandi.and also all and singular his personal 
Mtate of what nature or kind soever, a proper execu- 
tion would be by a covenant, that real estate that 
should be nurchased with the personal, should, with 
respect to tbo objects of the settlement; be considered 


personal ; the settlement, therefore, made after mar- 
riage containing no such ooveoant, and being in othdk 
respects a defective execution, real estates purchased 
by the husband according to the evidence, in order 
to defeat the right of his wife, were decreed to be con- 
veyed by his devise according to the articles. A gift 
by him in his life in consideration of service, was not 
disputed but under the particular circumstafices at- 
tending the marriage, and in the case of an infant 
the court appeared to question its validity. Randall 
V. irt//is, 5 Ves. 262. 

By articles, the wife's fortune, and an equal sum 
advanced by the husband were agreed tOM;te settled 
for tlie husband for their joint lives, and if he shonU . 
die first leaving issue by her, for her life ; after her dei^( 
cease as to the capital in such manner as he should'^ 
appoint; in default of appointment; to be divided 
e({ually among the is.sue at twenty-onel with mainte- 
nance and survivorship after marriage. In pursuance 
of the articles, an estate purchased with the fund was 
settled u|M)n the husband for the joint lives df him 
and Ills wife ; remainder to trustees to preserve, fec.$ 
remainder in case of his death first, without issue, to 
certiiin uses ; remainder, in case of his death first, 
leaving any dliiid or children, to the wife for Kfe; 
remainder to the child or children in such shares 
as the husband should appoint ; for want of appoint- 
ment, equally in tail, with cross-remainders ; re- 
mainder to the heirs of the husband, children only arc 
the objects ; and an appointment to a child for life ; 
rcinaiuder to his children as lie shall appoint is an 
i-'xcess of power ; and the doctrine of cy pres, by giving 
the child an estate tail, is not applicable : but the 
appointment is void for the excess only ; and wh^t is 
ill appuinteil, goes as in default of appointment. 

V, Wardey 2 Ves. J. 33t5, Power, Execu- 
tion or. 

Settlement set right according to articles. Langley 
V. Furlong, Dick. 316. A'ea/ v. Cast, Dick. 513. 

Settlement under articles from which it deviated 
set right, and what estate was damnified by tenafift for 
life not upholding it, declared specialty debt, and to 
be answered out of his assets. Id. ib. 

The purchase of houses in Loudon, and of lands of 
the tenure of borough English, held not to be a due 
execution of a covenant in marriage articles to pur- 
chase or settle *' lands of inheritance.” As to the mode 
of computing the value of premises in the master's of- 
fice, Finnel v. Hullet, 2 Ves. 276. S.C. Ambl. 106* 

Articles are considered in a court of equity as mi- 
nutes only, which the settlement may explain more 
at large, Blandford v. Marlborough, 2 Atk. 545. 

Mo difference Itelwccn articles unexecuted iu toto 
or in part, fur the ground the court goes upon is, what 
is covenanted to be done is considered as done. S. C» 

\\ here the articles and the indenture of settliri&ent 
bear date on the same day, as in this case, th^ must 
be considered as one and the same act, and a difierent. 
construction ought not to be put upon them. Heneagc' 
V. Hunloke, 2 Atk. 457. 

SetUeiuciit, after marriage, purjiorting to be pur- 
suant to articles before, but dinenng, not supported. 
But, secus, if both before marriage, except wnere the 
settlement purports to be pursuant to such articles. 
Legg V. Goldwire, Eorre^. 20. Deeds, Volvntaht 
Seitlesient after Maukiage. 

Articles, on marriage, to settle land on husband 
and wife tor life ; remainder to heirs male of body of 
wife by husband ; remainder to heirs male by hus- 
band by other wife ; remainder to heirs femue by 
wife. A settlement is made before marriage, and 
said to be in pursuance of articles irhereby lauds are 
limited to husband fur life, without waste, and with 
power of making leases ; lemaiuder to first, fee. son 
of marriage in tail male : ramaindAr ro finf A Anna 
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^ to.the children : huslinnd Ixicomcs bankrupt, 

I the assifjn^s are enritlcd to the intere.st of the divi- 
Icnds iluriiiy; the life of the husbaiul. Stratton v. 


in tail by other marriage ; remainders to heirs of Inxly | niafiuler 
tif husband. There are issue two daughters. Ilus- ‘ '*•“ 

, band suiTers recovery and devises premises to his sis- 
ter : daughters niav compel a reconveyance to them. 
ir«st V. 1 Com. 4T2. S. C. 2 V. W. 3^9. 

and on ap])eal, 1 IJio. J*. C. 225. KtcoxvKYAM’K ; 

Fink & llicovi uy, who imicnd. 

' Articles, and a stiUlcmciit mentioned to lie made in 
pursuance tlicrcof, were both made l>oforc the mar- 
riage, but the sctlienicnt varied from tiie uses in the 
articles. Uecieed to according witli tlic article?*. 

Honour v. Jlononv, 2 Vern. (jo8. S. C. 1 1*. W. 

123. 


Hale, 2 liro. C. C. 490. 

wifA'i 1 »assj:s. 


liANkCY, AbSlONMKNT, 


V. WiimiK Ivi-Avr is a Paiity, 


III. Of Fl’IVllK PnoiM'RTY. 
Settlement 1 


Tcniale infant not bound by agreomeut to settle her 
frticludd estate on maniage, without an option when 
Iwenly-one to refuse ; hut her lieir bounu under the 
pircunistanccs, claiming as special occupant the sub- 
ject being leaseholils for lives frequently, during and 
since the coviTture, leiicweil by the husband, who had 


It by husband in cousideratioii of |H»rtion his own e^tatc : the scltlemcnt confirmed by 

1)1 fortune whi^ he would have or ix'ceive on his mar- repeated acts and fines, tliough not of the life es- 

riage, limited to the portion leccivrd upon the mar- *0’ orders of court ; cliiUlrcn having existed, 

riage, not extending to make him a purclidscr of dcccas»*d under age ; no claim for many years, 


future actression, unless clearly the intention. 
V. Tnulor, 10 Ves. 574. H- & W ii k. 




and iluring eighteen, an adverse ])osessio^ against a 
tonner heir by the husband : the bill claiming, not 


property 

MbNT. 


Coku V, liifhop. 


Kfiect of an agreement to settle present and future assets, but incndy an account since his 

f, 3 Swan. 401. Agukf- uguinst his devisee for life ; whose possession 

commenced long since the fall of the surviving life in 
the original leases. Milner v. LiL J inrewood, 18 Ves. 
259. CoN'jiiAci, WHO MAY ; Him a'^:^Law. 

1 hough a female infant is not bound by an agree- 
ment on niiin iagc to settle hei real estate j if she does 
not when of age cliouse to accede to it, her husband 
wouhl not be permitted to uid her in defeating it : nor 
U her act during covciiure ellcctual. Id, 275. Con- 
•jiiwvj WHO may; lUsii. cSt Wifk ; Rkal Kstate. 

-A male infant nnniios an adult female, who by set- 
tlomcnts, <?ovenants tliat her estate sliall be settled to 
certain uses ; he is liound by her covenant. Slocomhc 
V. Clnhh, 2 Ibo. C. C. 545. 

Infant to express Ins consent, joins in a scltlcrnont 
by a woman in contemplation of marriage with him; 
lie is bound thereby, if on fair consideration, .and no 
fraud; as w here tlie transaction is jmblic and with coii- 
seiil ol the family ; though hi.s being privy would not 
have excluded him from any rights as being an infant. 
(V. Stiuiilnnore v. Jioues, I Ves. J . 28. 

. , , i n bind an infant, the marriage settlement must be 

, , C'.vtnant to ininstcr f.iir;ihaix:as.,iml>Ksai«limllendtoilcprivelierof 

their request iinMilm;-, it slinild lx; omylliing. v. 1 Uro. C. C. 1S3. 

(.'»>MHACT, 


IV. Kfflct or IlrjjjuMi’s 1 > vnkiiuptcv, ou In- 

SOI.VlNCY ON. 

S(fp also Si/riLKMi'Ni , II, nule, 

A sum covenanted by the Inisbaml to be pai<l wdien 
demanded by tlie trustees, on tlie request ot the wife, 
if^ If dernande<l before tlm bankriqucy, proveable. 
I'hp, BrrnrhU u,'J,ij. S. .1. 174. I’anm v. I*uui»i . 

Hankiuptcy cannot luve the < ifect of voluritaiy 
transfer of sto<k under a (Miveuant. /.b;,. Aleock, 
I A . ix* H, 1?9. Hkliis, X'olvn'i \uv 'I'iianmi.ii ; 
JllNKCY. Ki fJ CT of. 

Covenant in marriage settlement by t*ic husband, 
that lie would, upon a mouth's notice, oi in the event 
of his default during Ins life, that Ins lepicscntativcs 
would, within a month after his deatli, lr.iri*‘fcr sUs k. 
in Uust, etc. in bar of dower, ; with a provi-io, 
that notwithstandiiig t!i ' 


trustees, it they thoui'lii fit ♦(> fmlK-ar rciiniring from 
him, during his life, the tiau.sf.jr : Held io lie ;i con- 
tingent debt, not capable of proof under a cominisMon 
of bankruplc.v .against the l!u^ban.l, no transfer hav- 
ing l)een made or notice given. Hill v. CWh, 1 V. iS: 
U. 175, S. C. 1 Ko.se, 323. llA-Mier. Pnoor un- 

DKll. 

Kcnd from father of wife to tru'.lces on marriage 
for separate use of wife in rase of liankiujitcy of hus- 
band, declaied valid. Kj]/. (.hlnp, 1 Kail & IJ. 257. 
Paii.& Cnij.D ; Bankcv. 

^larriagc settlement by trader, giving Iris bond ami 
the rents of liis house to trustees for wife and f!hiltli'eii, 
in the event of Ins bankruptcy or diiaih, void for flic 
former. 4 be proof of bond to stand, the dividends 
invested in securities, the interest to go to assignee., 
durino the life of bankrupt, then to wife and ehildreu. 

hi. Kan Key. 

llond upon marriage to pay a sum of money to tlie 
ijusbaiid ; which, ujion certain contingencies to be 
ucteriiiinefl upon hi.s death, was declared to be sub- 


iMurtgages by husband and wife of the wife’s es- 
tate to persons who had notice of a settlement made 
before tlie marriage, during the wife’s infancy ; or- 
dcrwl to he assigned to the trustee in the settlement, 
hut the inleresl during the life of husband and wife to 
be applied to tlie jiayment of the mortgages, without 
prejudice to her remedy against the husband. As to 
wlial setllciutnl inaile during the wife’s infancy will 
bind her 1 lJuniford v. Lane, id. 106* Moiil- 
gacl; No’iicl. 


VJ. Ar.«iF.Mi:vr.s, \c. at vaiuavce with, on 

] II AlJllCI.IA'l AS AGAI.X'ST SKTTl^jilKNT. 

A woman, ten months before ber inaniage, but 
after tlie cuinniencenieiit of that intimate acquaintance 
with her future hu.shaiid, which ended in marriage, 
rnaile a setileinent of a sum of money. which he did 


- Money of the u i i . ‘^^h^rwards she died, and after beif death. he filed a bill 

bnsband^oii Uiwd Miiilcment to Iks lent to the to have the money paid to lain : Held* that the settle- 
paid till he shoulfl dfi bnp*^^ incxit was void, us being a fraud on bis marital right. 

C paid 1 U.&.4a6. F*.t,t, o. mL. 


^ TAL KltilllS. ^ 



Satisfaction and |SETTLEMENT ( 

'Vmstco of a settlement not entitled by an agreement 
with the husband before the marriage, to a linn on the 
fund, settled to the separate use of the wife during 
the joint lives of the husband and wife, with remain- 
der to the survivor, in opposition to a joint appoint- 
ment inaile by them, under a power reserved to tlinin 
in the sciUlemcnt. Afurris v. ClarkHon, 1 Jan. & VV. 
107. Likn ; Tiiustkf. 

Ef|uity will not denrec specific execution of an arti- 
cle which is contrary to the powers in a scttlemwit. 
l!>trutford V, Aliiboroiitrh, 1 Jlidgw. 1\(-. 601. 

K(|uity will not decree specilie (‘xeeution of n cove- 
nant in a lease violating the restrictions of a prior set- 
tlement, of which the lessee li:ul notice. Crft/'ord v. 
OliiV)-, id. 315/ Svic. 

A settlement-will cMJiiirol a writing exccnlcd after, 
but the parties refusing to execute the .settlement witli- 
outil. they must he ennstrued ns one entire agreement, 
and both consistent. Tnvrvll v. //o/tc, 2 Atk. 500. 


VTT. SATlSrACMON ANO I’l-UFOItMANCK III'. 

A legacy given by a filher’s will is siu h an ad* an- - 
ment of younger ehihlieii in liietimo tn' i.ilher i<> e 
1)c areounted.in cr|uity a satislaetion, pro . oio, of por- 
tions to be raised for them oiiiIit tin testator's mar- 
riage .settlement ; if it eontairis a ehinse, providing 
that advancement shall be a satisfuetimi so far. The 
will being silent in that respect, is not pw se eipii va- 
lent to a declaration, that legacy sliall not be towaids 
such satisfaction. Go/ding v. Umoriieldt 13 Ibi. 593. 
S. C. 1 M*Clel. 345. Ai'VANi:KAjKN-r ; 1 V\hj:xt iic 
Ciiii.o. 

Gift of an eipial sum, by will, i.s a dear perform- 
anee of a covenant in the si.ttlcinent. 'I'he piovUioii 
in the sottlcnieiit is not a dclil, in the (ndinury sense 
of the word, so as to come under diree.tioii in will to 
pay debts. IfVit/u'iii v. 4 .Mad. 23(). S. G, Id, 
325. WiLl., C. of; Tiiesr ro i*av Duns. 

O, having by inarringe articles eovenanted tli.it if 
liedied in the lifetime of liis wife, his executors should 
within three months after his decease, pay to her 
3(K)0/., and having, by liis will given all his ptoianty 
to Ins executors, iu liust, after p-.iymcnt of his debts, 
at the expiration of llircc years from his decease, to 
divide it ** in such ways, shares, and proportions as to 
them shall appear riglit,'* on Ids death, dining tl. : lifi 
of liis wife, the exerutors having died or rcnuuiiri , 
his property is divisible according to the statute of dis- 
tribution, and llic widow’s distributive share cxceeil- 
iug 3U()0^, is a performance of tlic covenant in tiic 
maiiiage articles. Citddi>inid v. Gii/i/.Miiid, I Swan. 
• 211 . 

I’oition by settlement vested at twenty-one, or mar- 
riage of daughters, to be paid at the death of the sur- 
viving partner, if the parents, or either should in their 
or cither of their lifctiini', settle, give, or advance mo- 
ney, land, 6lc, in niarriagc or otlicrwise ; such ad- 
vancement to be taken as part, or the whole of the 
^rtion, unless the contrary declared in writing. A 
legacy payable at {wenty-onc, a satisfaction pro umto, 
Ofislow V. MitefuU, 18 Yes. 490, I’oim ion, Satis- 
faction OF. 

ilule as to satisfaction of a imrtion by a legacy, 
that there must be some express evidence, or at least 
a strong prMumption that it was intended as such ; 
alight variation in the time of payment between twenty- 
cue, and twenty-one or raamage, immaterial. Id, U>, 

Marriage articlos carried into execution, by limiting 
States in strict settleinent to A and B respectively, 
i^ith cross-remainders between B and the issue of A, 
with power Co A to appoint ^th .estates among bis 
children. Tho will ot A referring to ^e estate, but 
not to the powdr, declared a go^ execution of the 
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power, to thd extent of limiting estates tail to the chil^ 
dicn ; the excess reformed to efTeptuate the general in- 
teotiun of the articles. JHllon v. Dillon, 1 Ball & B* 
77. I’OWKII, lixFXJUTlOiV OF. 

Portion by will, primA facia a satisfaction of a por- 
tion by sclthnncnt. Tolson v. Collins, 4 V^es. 491. 
PoiM'ioN ; Wn.L, C. OF, 

Settlement jireviims to marriage of the wifcyfortuiie 
on linrself, with a covenant by the husband in consi- 
deration of tlio rriarri.Age, bic,, and for making some 
provision for the wife and her issue, to pay within three 
inont)i.s after his death b'OOO/. to the trustees^ in trust, 
if the wife should survive him, and there being no 
sue, which was tlie event, to pay 1500/. to the wifeit;.|; 
lier executors, is.c., and to pay the interest of the 
mainiiig 4500/. to her for life, slie. is entitled to dower. ' 
and lier sh.ire, under the statute of distributions, is 
not a satisfaction or ])crfoin»:ince of the covenant. 
Coiis^h V. Siralton, 4 \ cs. 391. IIfsii. & Wife; 
Dowku. 

1*01 lions for the rhihlrcn by the will of the parent, 
prcsuincil a .eatisfaclion of a prior provision l»y settle-' 
inent, unless c.Icaily not so intomled, the presumption 
!s not rebutti ab*. slight circums'ances ; accounts in the 
n‘'<ati.i’s hamfwiiling, whoie admitted as evidence of 
<lin cireiirnsiaiicts under which he made his will, but 
not to explain the will. JUnclicHll'r v. UtneheUffa^ 

3 Vcs. 51b*. Pakiai Ciiir.o; rviDKXcr.. 

Portions for the. i.liiUlrcn hy the will of I lie parent, 
fii'lil a satisfaction of apro\isioii by settlement upon 
tlie iiiteutlon : slight ciicmnstanccs of diflcrcncc tliat 
would lepcl the jiresumption of satisfaction between 
stiangers, .no nut siilhcieiit in tlie case of parent and 
child, .^purkes v. (.'ator, 3 \ es. 630. Pauent 
(’ nil o ; Pn. Bviix-vi is. 

(.’ovenant in inarriago ai tides by the husband, to pay 
his wife if she. should survive, 200/. as jointure, and 50L 
to provide hen self witli a house, yearly for life ; after- 
wards by will lie gave her an csiate and house, above 
tin: value of 100/. a year, will) the household goods, 
bic.,, and an annuity of 100/. comnienciiig and fihy- 
ablc at dirforent tiine.s from tho.se in the articles: lield, 
not a performance, nor intended as a satisfaction ; no 
sudi intent being expressed, llichardson v. Klpliin^ 
sloni\ 2 \'es. J. 403. Witi., C. of. 

Wife entitled, under bond by the husband upon the 
nv.uri:.s:c. to the sum payable three months after 
death ; for her for life, then for the children, if none, 
foi dll • absolutely. By will lie gave all real and 
personal estate he then iiad, or might die possessed 
of, upon trust, to pay her the rents and interest for 
lifb, then the whole equally to the children ; if none, 
over ; and rcvokeil all former settlements aud wi^s* 
There were no children : held, the widow entitled to 
both. I'orsitrht v. Grant, I Yes. J. 298. S.C* 
3Bio. ('. ( .. 242. Id, 

On defii’iency of assets, marriage portions no sa* 
tisfaction of a legacy to tlie wile fiom her father ; the 
portion iicing less than the Icgac'y, having been paid 
absolutely to the liusband upon giving up a certain 
interest of his wife ; tlie legacy being to the wife for 
life, remainder to her diildicn and grand-children, 
remainder over, and being expressly in satisfaction 
of aiiotliGr distinct interest of the wife, and held, no 
ademption, the intent not being suiliciently plain. 
iJniig/i v. Read, 1 Vcs. J«257. 

Jtieinbers of a society covenanted mutQally, that 
their widows should receive annuities from the so- 
ciety. i’ayinent from the society is not a satisfaction 
for a covenant in the settlement by the husband, to 
pay her an annuity in lieu of all claim on his personal 
estate. Rhodes v. Rhodes, 1 Ves. J.' 96. Benefit 
Societies. 

Gift of a residue by will, is a sarisfaction for mo- 
ney secured to be paid by marriage articles. Pearum 
V* Mdfean. 2 Bro. (1. 3fiA. 
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Profviiri in a setllement, that the wife should not 
be barr^ of tiny thing the Iniliband should give or 
leave by deed or will ; he dies intestate, and a free- 
inai|,^of I^ondon : her shares by the statute and cus- 
tom are not a satisfaction of the covenant. Kirkman 
Va Kirhnant 2 ilro# Ca Ca 95. Settlmt. C. of ; 

, Custom of Lonpox, 

On marriage, the husband covenanted, that if the 
wife should survive him, and there should be no 
issue, his executors should, within nine months after 
his death, pay to the wife, 800/. for her own use ; 
but if there should be issue, then the 800/. should 
be laid out by the trustees, and the interest paid to 
the wife for life, and after her death the principal 
divided amongst the children. There was no issue 
of the marris^a The husband by his will bequeathed 
one moiety of certain articles of his personal estate 
to his wife, which moiety greatly exceeded in value 
the sum of 800/. This bequest will not amount to 
a performance or a satisfaction of the covenant con- 
tained in the marriage settlement ; the gift of a resi- 
due is never considi'rcd as a satisfaction of a certain 
provision made for a wife on mairiairc, although it 
may in the event turn out more benetieial. Det ente v. 
Pontet, 1 Cox, 188. Rlsiduf. 

On marriage the husband covenants to pay to trus- 
tees the sum of 2000/. at least, to be by them laid 
out in land in the county of D, and settled to the 
uses of the marriage ; the husband never pays the 
money to the trustees, but soon after the marriage 
purchases land in the county of D, and takes the con- 
v^ance to himself in fee. and then dies intestate, 
without making any settleiiiciit. These lands will be 
considered as purchasctd by the husband in pursuance 
of his covenant, and be liable to tlie tiust of tlie set- 
tlement. Sou'den v, Somlrn, 1 (^ox, l(j5, S. C. 
lBro.C. C. 582. 

; ^ In marriage settlement by whirh a life estate was 
given to the wife, theic was a power to laise lO.OtM)/. 
for younger children : the settlor foigctting that he had 
made such jai settlement, and by will icciting that he 
had made no settlement on the wife, provided (xirtums 
of 5000/. if but one younger child, and 2000/. each, 
if more ; there being two younger eliildren, decreed 
that this provision by the will, is in part satisfaction 
of the poition by settleinent, and that only 10,000/. 
should be raised. irarreM v. irorren, 1 llro. C. C. 
305. 

By marriage settlement, part of wife’s fojiiine^was 
advanced to husband fur the pur{X)se of his trade, 
for which he secured her an annuity, the rest being 
settled upon the children after the decease of husband 
and wife, in such proportions as the wife should direct 
by will ; he directed the wife should relinquish her 
claim under the settlement, and left a larger sum to 
trustees, the interest to be paid to her while sole, with 
a power to her to dispose of the whole among the 
children ; that is, a satisfaction for their portions un- 
der tlie settlement. Moulton v. Moulmn, 1 Bro. C. 
C. 82. PownoNs, SATisr. ACTION of. 

A provision by marriage settlement, witli a proviso 
that sums advanced should go in satisfaction, unless i 
otherwise declared, 4000/. Iclt by will, subject to the i 
life of the mother, and the residue of the personal j 
estate, being given by the will to a child entitled 
to the provision under the settlement, must go in sa- 
M**6?'***^ of that provision. Itichman v. Morgan, 

■ * I?**®’ *oarriage, gives bond to settle an 4*state of 
inbentancc of clear KKM. a-ycar to the use of himself 
5^ u • * ^®5“®ioder to his wife for life, remainder to | 
the ncire of their bodies, remainder to his own right | 
heirs ; he afterwards settled a rent charge, which he 
payable out of the customs at Hull : j 
held, a P«™roiance of the agreement. Middleton v. 
Pryor, Ambl. 391. . » I 
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Land purchased, and suffered to descend, det^eed 
to be taken as a part perfonnance, and saiisfectidn of 
the marriage articles. Iluekt v. I lucks, 2 Vcs. 568. 

Covenant in marriage articles, that lands settled 
were of a certain value, which they were not ; husband 
by will, confirms the articles, and also gives his 
wife all his lands in A B, for life lield, not to be 
a fiuestion of satisfaction or part performance, but of 
construction, and that the wife was intitled to lioth 
interests under the intent thus collected. Further 
covenant feom the husband, inasmuch as he was 
to Ik^ absolutely entitled to all the wife’s personal 
estate,” to settle, in respect of any sum that might 
come te her afterwards, after the rate of 100/. per 
annum on her for lire, for every 1000/., and Uj^ti 
certain contingencies, that she should be paid back 
a moiety of all that he should receive as her portion.” 
The husband obtained a decree for 400/. of the wife’s 
money, but did not receive it : held, she was entitled 
to a settlement accoiding to that proportion, and the 
contingencies having happened, to the moiety likewise 
of all sums received, ini liiding the 400/. ; since the 
husband niigh'.. have received it. Prime ymSlebbing, 
2 Ves. 409. Sr rTLMT. (J. of. 

Devise of residue of real and personal for life, not 
a satisfaction for a sum to be laid out in lands in fee 
by articles. AUeitn v. Alleyn, id. 37, 

Covenant in marriage articles, to purchase and set- 
tle lands, lands purchased and suffered to descend, 
taken in satisfaction of it. Leivis v. Hitt, 1 Ves. 274. 

But the purchase of houses in I^ndon will not 
answer a covenant to purchase lands of inheritance. 
Id. ib. 

A, agrees to settle 100/. per annum on intended 
wife ; falling sick, devises 100/. per annum to her ; 

I recovering, marries her, and the settlement is carried 
I into execution ; she can take but 100/., and parol 
evidence admitted to prove the intent. Mascal v. 
Muscat, id. 323. Will, C. of ; Pa. Evidkmje 
Pauol. 

An annuity of 401. per annum devksed to wife, is 
no satisfaction of bond for 1000/. settled on her at 
marriage ; but held she was entitled to both. Jobaon 
v. Felly, 9 JVIod. 437. 

Agreement to settle is satisfied by suffering estate 
to descend, or by devising it to party entitled. Seys 
V. Price, 9 Mod. 220. 

In a settlement, a term was raised for daughters’ 
portions {viz.) 10,000/., with a proviso, that if the 
father by deed oi will should give, orleavfe tlie sum of 
10,000/. to his said daughter, it should be a satisfac- 
tion ; the father leaves land to the daughters of the 
value of 10,000/. : this no satisfaction. Chaplin v. 
Chaplin, 3 P. VV. 245. Portion, Satisfaction of. 

One gives a bond on his marriage, either within 
four months, to settle lands of 100/. per annum on 
his wife, or that his heirs, &c. shall ^y her 2000/. 
within four months after his death ; nuBband, after 
this, devises to liis wife lands of 80/. per annum ; 
this shall not be taken in part of the 100/. per annum, 
but only as a benevolence. Foituood v. Vinke, 2 P. 
VV.614. 

By marriage articles, tlie eldest «o& was made 
tenant in tail ; proviso, that the father might sell tlie 
lands by the consent of the trustees, ana purchase 
other lands, and scftlc them to the like uses ; he pur- 
chased other lands, but did not settle them to the like 
uses, yet held good. Reeves v. Reevih ^ Mod. 128. ' 

Lands settled in jointure are covenanted to be of 
the yearly value of 1000/. ; the bualieiid by his will 
gives his wife 1000/. and other legsfifes* The jointure 
lands prove deficient 300/. per aniium : held, that the 
legacies which were admitted to -be of greater value 
than the defect of j^tute, oueht to be taken in satis- 
faction of such deficiency. Mountugue v. Maxwell, 
4Bro.P. €. 5198. 
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Covenant in marriage settlement, that sum of 
money should be laid out in land, and settled so as to 
descend on children, is not satUfi^ by the covenantor 
be(]ucathing certain sums to the heir. Slangy y.Sla-- 
n«y,61Jro.P.C. H3. 

By marriage articles, the husband waf to purchase 
and settle lands of 8001. value, on himself and wife 
for life, remainder to the heirs male of the marriage, 
remainders over. The eldest son brought a bill 
against his father’s executors, for the Irencfit of his ' 
agreement ; defendants insisted that the father pur> ; 
chased a copyhold estate, which descended to plain- 
tiff, and likewise bequeathed to him 100/. to be raised 
out of land, and that these ought to be in satisfaction 
of the marriage Agreement, cspeciiilly as the luisband 
and wife were tenants in tail, and migiit bar the 
issue : decreed, plaintiff a satisfaction of the agree- 
ment, with interest at 4/. per cent, from the father’s 
death ; the copyhold descending to be taken in satis- 
faction lint tanhu but nr)t the 100/. legacy. Wilkes 
V. Wilkes, 6 Viii. 203. pi. 39. 

In marriage articles to settle lands on the husband 
for life, remainder to the heirs or heirs male of bis 
body, a court of ctjuity will decree a (conveyance to 
be made in strict setthiment according t the inu ip ..f 
the parties. vi|. to the husband for life, -inaindci ti> 
the first and every other son in tail, /See. and not di- 
rect an estate tail to the husband according to tlie 
legal operation 'of tlic worils. Collins v. Clnmmev, 

1 1*. W. 106. liale V. Coleniiui, id. 143. Seole v. 
Seale, id. 291, Trevoe v. Trevor, id. 622. 

S had an estati* in It by his first wife, by whom 
also he had a daughtor, iM. By the mariiage aiticdes 
it was agreed, ihut S should leave his daughter, M, 
2600/., if the ttu»tecs demanded it, within one year 
after his death. A, the father of S, was then living. 
S married a^in, aiul had several daughters ; hy deed 
in his ]ife*tiiiie, he gave the estate in B, to Af and 
her heirs ; and by deed also, he (diargcJ his rever- 
sionary lands in 1), wiili 6000/. to each of Ids daugh- 
ters, and died. IM deiuaiuJed the 2500/. and inter- 
est. / fdreoN rr, Tal. K. decreed, that M should have 
the 2600/. with interest, from the death of S, that the 
estate in B could not he an ecjuivalent, b^tause it 
moved from the iiiuthcr of (M, and was the condition 
of the marriage agreement, that the reversion of the 
lands ill D could not be so, Inscause they were not 
then in bein^, and the father of S was tlienli.iug, 
and to make it an etjuivalcnt, it ougiit to be in l)cii. . 
and in view at the lime of giving the eiiuivalent. 
Anon, 5 Vin. 292. pi. 38. 

A agreed with B to give him 2000/. portion, to bo 
laid out Iw A. A purchased lands with 1000/., and 
moitgagea them, and then settled pursuant to the 
articles, excepting only in one limitation. A dcvisetl 
tliese lands to bis wife for life*, and gave legacies to B 
and his children, and died without issue, leaving B's 
children his heirs at law, who, together with B, 
brought their bill against the widow and executor of 
A, to have an account of the profits, and for per- 
formance of the articles. Per cur,, the land settled 
according to the articles is a good performance, so far 
as the value is over and above the mortgage. It was 
urged tliat the legacy to the children was a bounty, 
and not a satisfaction of the demand of the heir, be- 
cause, at the time of the legacy, it was not known, 
\i%etber he would be heir, or take any thing by the 
settlement; also, it was a legacy given to him in 
company with others, and the dispute is not between 
the executor and a creditor, but between the executor 
and B, and his ton and daughter; and there are 
a^ts enough to answer any thing. Yet his lordship 
directed that the master should enquire what assets 
by decent in fee, and other personal estate, came 
into his hands, and tliat to be ns nart of the satisfan. 


tion of his demand. LseAmsiv Blagrdve, Gilh* 
J5q. Rep. 64. ' " 

A, by marriage articles, agrees to leave his wife 
800/. and her jewels, &c. ; it is declared, that not- 
withstanding the articles, she should not be debarred 
of any thing he should give her by will. A, by will, 
makes a disposition of his whole estate, and ^ves hie 
wife 1000/. : the wife must citlier wave the articles or 
the will, she cannot claim the benefit of both. Herne 
v. Herne, 2 Venn. 555. Wilt., C. of ; Elkction. 

A child cntitloU hy his father’s marriage articles to 
a share of his father's personal estate, has a Imcy 
given him by the will of his father ; if he'will nave 
the legacy, he must waive the l)encfit of the articles.^-^^^ 
U. ih. 

A covenants on liis marriage to purchase lands of 
200/. a year, and settle them for the jointure of his 
wife, and to the first, icc. sons of the marriage : he 
purchases lands of that value, but takes no settle- 
ment, and on his death the lands descend to the 
eldest son ; on a bill by tlic son for a specific per- 
formance, (U creed the lands descended to lie a satis- 
faction of llic covenant. Wilcocks v. Wilcocks, 2 Ycrn# 
658. ^ 

I A, on Ills inarriagc, covenants to purchase and set- 
'Ic 200/. a year on his wile for her life, und if he. ' 
died l>cfoie it was done, to leave her 300/. out of his 
personal estate, for her better livelihood and mainte- 
nance : he died without milking any settlement, and 
by will gives his wife the interest of 330/. for her life, 
with a power to dispose of 30/. at her death : dc- 
creeil, first, that she was intitlcd to the 300/. hy the 
articles, and that the executors were not at liberty to 
settle 20/. a year on her for life : secondly, that the 
legacy was not a satisfaction of the articles, but she . * 
should have the 300/. by the articles, and the legacy, 
too. Perry v. Perry, 2 Vein. 505. 

Covenant, that, husband, if wife survive him, should 
secure to her one half value of her fortune, is satis- 
fied by husband’s leaving her legacy to larger amount. 

' Corns V. Farmer, 2 Kq. Ab. 34. 

A man, by marriage settlement, piovtdGs 4000/. 
for daiigliters, and having two daughters by will, 
gives them 20(>0/. a piece for their portions, without 
taking notice of tlie settlement; the 2000/. a piece 
by the will, shall be ill satisfaction of the portion by 
the settlement. Webb v. Webb, 2 Vern. 111. 

'Ihc liusbaud, by articles before marriage, cove- 
nants to add 500/. to his wife’s portion of 600/., and 
that it should be laid out in land, and settled on thu 
w’ife and the issue of the marriage ; the husband, 
without the trustees’ consent, lays out the mouey in. 
a fine house and gardens : allowed a sufficient pui- 
forriiuiico of the covenant. Tunbritl^e v. TeUier, 

1 Vern. 345. 


VIII. Cauuyino into Execution by Court. 

Defendant who has covenanted to pay a sum of 
money to trustees of his marriage ^tileincnt, but had 
omitted to do so : ordered, on motion in suit for per- 
formance of trusts, to pay money into court. Roth" -■ 
well V. Rothirell, 2 S. & S. 217. Payment into- 
Court. • 

The sole proprietor of a recipe for a medidoe, as-, 
signed it, on marriage of his daughter, to trustees for 
her and her husband for their lives, and then to their ^ 
children. The mother destroyed the recipe, but ver- 
bally communicated contents to A, the eldest, for the 
benefit of B & C, the younger children. Upon bill 
filed against A by B A C, A wsis declared to hold 
secret m trust of the settlement, and was decreed to 
account for profits ; since the mother's death, and as 
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ascertaia, value of secret. Gre&k v. Fol^hnm, 1 S. & 
S.398. AreduNT ; Trust; Traut:, Sfcuki-s i\. 

Court retains jiirisilictioii over property of ward, 
aher-wartl becDines of age, so long as property ni- 
' mains in euurt; and if ward marries, will order 
proper settlement to be made, or reform an improper 
one, unless ward consents to si ttlcmcnt cither under 
conimissiuii or in court. Austen v. //o/^ri/, 2 S. 

133. note. W ino of Couht; Ji'nisnirTrov. 

A will directing a settlement of estates ; and that 
there should be inserted all proper power for making 
leases and otherwise according to cireumstauees, to 
and for the tenants for life, to be exercised by them 
when qualified, and when not, by the triisteirs, does 
not autiiori/c the insertion of a power of sale and 
exchange. Home v. Bnrlon, 1 Jac. 437. Wii.r., 
(\ OF ; rowF.R vsiwr.. 

Voition, by will, on marriage, with consent of the 
executors, or the major part of them, their heirs or 
executors, &c. One of two survivors consenting, 
and the other de\‘lining to interfere, iiiipiiry directed, 
whether the intended marriage was suitable, ami if 
so, apro]M)sal for a si ttlcineul to he leci ivcd. (Jh/i/- 
mid V. (mj/i/.w/o'//, 19 Ves. 3(i3. S. Coop. 225. 
Will, C. of; Condi i ion of Conmm’. 

Material represciilfitioiis of the ciivuni.-stanccs of a 
person contracting marriage, diiocted to be made good 
even at the instance of })i r.Nons concerned in fraudu- 
lently defeating such representations. J)e Mannri ille 
y, Ci'ompfoHt 1 \', ct 11.355. Fit vui»ri.i-.NT Mis- 

REFRKSI vr.vno.v. 

Covenant hy lmsb:ind in consideiation of /. 
(tlie purchase money of au estate of his wife), within 
two years, to conNCv lands in the county of N, of the 
value of such purchase inonoy, hy way <4' settlement ; 
the hiishand having dis'd witlMint pcrfonniiig the cove- 
nant, performance of the same ilccn.'cd against his 
reprcsoulativcs, hy lading out in the purchase of laniis 
so to be settled, a sum equal to the present value of 
the estates in A', which (at the time when the cove- 
nant ought to haie been pei formed) should have 
been worth the amount of tlie purchase money, with 
interest at 4 per cent., from the death of the cove- 
nantor. Doiiif'er Lu, Shejjietd v. I.d. SheJfieUl, 
3 Mcr. 699. 

Articles upon maiiiage of feme infant tenant in 
quasi tail, covenanting to settle her estate when of 
age, not binding npoii the remainder man, she dying 
before tweiit} -one. Hill by liu>b:ind for a specific 
execution of the ciillclos, giving him an estate fur 
life, disnikssid. Lnhu v. Knur, 1 I’all & 11.210. 
Infant; C’ovj.nant, w no JJol’vd ijv. 

Execution decreecl of a contract on marriage hy 
bond, with condition to settle all the personal estate 
that the husband sliould at anytime, during the co- 
verture, be possessed of. J^eivis v. Mndorhs, 8 \ es. 
150. See this case further, 17 Ves. 48. Si'hc. I’lJii . 

SetUementon consideration of wife's foi tune confined 
to her fortune at the time, unlc.ss expressed to com- 
prehend future accessions. A’o claims can be main- 
tained by husband, or in bis right while the terms 
are not fultilled on his part. Mitford v. Milthvd, 
9 Ves. 87. 

The rule, that a limitation to the heirs of the body 
in articles shall he carried into execution by a strict 
settlement, does not previfll, where the concurrence 
of both parties would lie necessary to liar the intuil. 
Jynidenet v. Khrps, 7 Ves. 390. Limitation. 

» 'J enant devised his estates to trustees upon trust, 
as counsel should advise, to convey, settle, and an- 
swer the said premises, to or for the use of, or in trust 
for his daughter 1 for her life, with re.mainder to her 
first and other sons iu tall general, with remainder to 
her daughtcis in tail general. &c. : the limitation 
being to both sons and daughters in tail general, there 
is no necessity for a subsequent limitation, to 1 and 


the heirs of her body. Bastard v. Proby, 2 Coi 6, 
Wn.i.,C.oF. ^ ^ 

Marriage articles to settle estates to the use of hus- 
band for life, remainder to the wife for her life, re- 
mainder to the use of the heirs of tlie body of the 
wife hy the husband. The court refused to decree a 
sliicl settlement upon them since the power of barr- 
ing the entail was not in the liusbantl alone ; as to 
the distinctions where a court of equity will or will 
nut icctdy settlements made in pursuance of articles, 
&c. by decreeing a strict settlement ; election as to 
copyholds. Jfif’lnvtiy v. Banner, 1 Llro. C. C.5H4. 

\Vhc*rc there is order for husband to propose .set- 
thmient on wife and issue of marriage, and wife dies 
leaving issue, husband will be kept to order. Uoice 
V. Jackson, Dick. b'04. 

Articles on mamage for settling lands to be bought 
with money on nil llic children of the marriage and 
their resjvective issues, and for default of such c.hll- 
dien and their issue, over : Held, there should be 
cross remainders by implication. TtcUilin v. Lachg 
Ambl. 6()3. Citoss Kcmaindi-us ; Implication; 

MAHlilAfiK Srn l.l'MCNT. 

Where marriage articles limited a joint estate to 
the intended hushand and wife, and after the death 
of the survivor to the use of the heirs of the body 
of the husband iM'gottcn on the wife, and the settle- 
ment after maniage pursued the words of the ar- 
ticles. iliishand and wife levy a fiuc, and first 
mortgane, and then agree to sell ; the articles not 
being produced, the court would not decree them to 
be carrieil into tjxeention by a strict settlement against 
the purchaser who had notice of them* Cordwell v. 
Macki ill, Ai\\h\, 615. S. C. 2 Edcu. 344. Venj). 

Pciujir. 

Specific performance of marriage articles refused, 
on the ground of their being inconsistent, uncertain, 
and unintelligible. Franks v. Martin, 1 Eden, 309. 
Sei:c. Ff nr. 

Hy mairiago articles it was agreed that 3000/. 
should bo laid out ill land and settled on lins- 
baiid and wife for tlieir lives, remainder to such issue, 
^:c. as they should apjioint, and in default of ap- 
pointment, to the issue of their bodies : on the death 
of the husband without appointment, held, the 
land ^lunlld he settled in strict settlement, viz. on 
wife for life, lemainder to the first and other sons in 
tail, leinaiiider to daiioliter in tail, remainder to right 
heiis of hll^hand. l)od v. Dod, Amhl. 274. 

Hond hy husband on rnairiago, reciting agreement 
to settle wife’s estate on the issue, &c., the wife not 
an executing jiarty. After the marriage, a real es- 
tate of the wife came into possession. The husband 
dies ; the wife marries li and dies ; held by a 
younger child against H, and the heir his mother : 
it seems that the stat. of frauds could not have been 
taken arlvantage of on account of the wife not having 
been an fixeeutory party ; since the marriage took place 
in consequence of the instrument executed by the 
husband. Here, however, the wife had proved and 
acted under the first hu^diand’s will, which recited 
the bond, from whence it wtis held she had bound 
herself at all events. Archer v. Pope, 2 Ves. 623. 

CONSON. OF MaRIIIAOJ:.. 

IManingc articles not decreed in strict settlement, 
where, by a difference in the penning, the parties in- 
tended to leave part in the fatlicr’s power. Howel v. 
fJtnrH, 2 Ves. 358. . * 

Hill for a strict settlement, after long acquiescence 
by piaintifT's ancestor, and when imTOSsible to bar 
the remainder, dismissed. Patter v. Philips, 1 Ves. 
530. J.FNOTii OF Time. 

In agreements, no . relief in equity where an 
action at law would not lie by reason of a sub- 
stantial defect, such as a contingency, not happen- 
ing. Husband covenants in marriage articles in six 
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after (loath of his mother, and that he should 
ooMlb to and be in possession of the estate in jointure, 
to settle, &c. lie dies in molhcr’s Jiffs, having no 
issue, 'I he esUlc comes to his heir, who shall not 
be compelled by the wife to a specific pcrfoimancc. 
Whitnel V. Parrel, 1 Ves. 256. • Spec. Pjski-. 

Upon the wonls ** issue of the marriage,*' the 
court, oh a bill for carrying articles into execution, 
have frequently directed the settlement to all the 
issue, to the first, and otlier sons, and for default of 
such issue, to the daughters with proper remainders. 
In this case the court determineJ in favour of the 
daughter. Hartv, Middlehitr^t, 3 Atk.371. 

Woman’s portion falling short of husband's ex- 
pectations, is not a reason for setting aside marri;ige 
agreement. Exp, Marsh, 1 Atk. 169. 

By articles between A and B, his son, on the 
son's marriage, an estate was limited to the son for 
life ; and, after divers limitations, to plaiiuifi’, a 
daughter of A, and her heirs male, unless A should 
appoint other uses : then to his other daugiitcrs in 
tail, then to B his son, and then to the right heirs 
of B. A died ; B, who survived, directed a draft to j 
be prepared according to the articles, and then he 
dic(i, some of the lands dos(;cnding to his four sistcis 
in fee : Decreed, tin? articles to he executed, and 
plaintifiT's entail of ilic esiato settled 'nr \ v. 
Wash, 3 Atk. 186. Com>ii ehai.'N.- < 

TXRALS. 

Where, by articles before rr ’niage, it was agioed, 
that principal sum should lie paid to trustee for l>e- 
nefit of younger childien, ami that certain freehold 
houses should be conv('.ycd after previous particular 
estates, to the younger child or childien, in tail ge- 
neral; and by indenture of same date, tlic houses 
were settled to uses of the articles. 'Iho husband and 
wife left a daughter, their eldest child, and a son. 
Held, that the daughter was entitled to the principal 
sum, and the freehold houses : for an eider daughter, 
where there is a son, is accounh'd a younger child. In 
an ejectment the daughter could not have recovered, 
for lieingthc eldest, she would not at law be construed 
a younger child : hut in a court of equity, as the ar- 
tiedes are executory, they must ho carried into e:yjnu- 
tioii agreeably to the intention of llie pailios. i/c/avigc 
V. llunloke, 2 Atk. 456. 

A limitation in marriage articles to the husband for 
life, to tiie wife for life, remainder to tlie issue of t’oeir 
two bodies, will he carried into strict scllleiuent. I'i/- 
liers V. Villiers, 2 vVtk. 73. 

Where marriage setllemeiil is executed, afn r mai- ! 
riage, in pursuance of ailicles pievious to • riage, 
and limitations are to husband ior Jil’u, to wife for life, 
•ami heirs of busb*and by wife, it is executory, and will 
be carried into strict scttlcoicnt by court. Secus, if 
executed after marriage without pievious ariiclos. 
Olauvilley, Payne, 2 Atk. 39. S. C. Barnard. IH. 
*?EriLfcMENT BV CoUllf. 

Where the wife sues the Inisbiiul for a sjK-cific^ 
|)Crformance of his inaniage articles, and that ho may 
settle such and such lamlsupon her in jointuie, it is 
no bar to her demand, tliat slic has eloped with an ; 
adulterer, much less if this lu' not by the hushand put 
in issue in the cause. Sidiix-y v. SUnt u, 3 B.\V.2(>9. 
Adultery ; Sm. riiuj-. 

Articles on marriage whereby money is agreed to | 
be laid out in land, and settled ; in default of the is- 
su^ male of the marriage, on the husband's brotlicr, 
shall, if the husband dies without issue male, and 
leaving only daughters, l)e performed in favour of the 
brother, though they were voluntaiy. Lechmere v. 
CarUsle, 3 P. W. 223. Collateral Relations. 

Father and son, on the marri^ of the son, article 
•to settle lands on the intended husband for life, ro- 
mainder to the issue male of the nephew, remainder 
to the nephew in fee, on the death of the hus^ndand 

VOL. It. 


wife, without issue ; guiere, whether the nejihew shall 
compel a 8pccific'perfdtmflic.e oftHe covepanU’'^ Osgao-t 
V. Sirodr^ 2 P. W. 245. ' 10 Mod. 533. S. C, Spec. 
J’lufe; Cor.i.AintAL Rela'mon?*. 

A covuiiiiils, by marriage aiiiclcs, l!»at I'.i-Htc agreed 
to bt 5 sclllcrl IS wuith 500/, per .iinmm, and to settle • 
tliem to the same uses. The new purchase was never 
made, and estate settled was encumbered beyond its 
value ; hehl, that out of the purchase money of A s 
estate not settled, so much shall be paid to eldest son 
as is c(pnv.i1cnt in value to 800/. per annum, com- 
puted at twimty-two year’s purchase. Barker V. Ivers, 

5 Bro. P. C. 127. Shi:c. Peri’. 

Tenant for life, with jiower to settle 600/. per 
num out of such and such lands, on a wife, entersif 
into marriage articles, by whicli he covenants for hiin- 
self and his heirs, Ac. that be or his heirs would, in 
pursuaucf^ of this power, or otlierwise, settle 500Z. per 
annum. 'J'lie inarriage takes effect, and a settlement 
is drawn accordingly, by his direction, of such lands 
as were comprised withiu tlie power ; but never exe- 
cuted. The question was, whether this should bind, 
thii remainder f or wlictlicr the wife shouM have satis- 
faction made licr out. of the personal estate? and de- 
cri'ot upon a Second hc.ariTiff, tliat llu* lauds should 
bi'sni.1. Lti. Ciii'pntni v, h'.l. Coiniti u, 10 Mod« 
■164. 8./:. 2 P. \V. 2-22. 1 Strn. 5f)6.‘ CJilb. Eq. 

llcp. 160. (joinyti, 312. Si'e<'. Pmi . 

One ailiclcis on ui.irriagc to settle lands on himMlf 
for life, remainder to the heiis ot his body by his in- 
U'lided wife, with a covenant to muki* the settlement 
within two years, or in default thereof, to stand soisdd 
to the same uses j though tliis ho an estate tail atlaw 
ycl equity will turn it into a strict settlement. Trevor ■ 
v. Ti'pvor, 1 1*. W. 622. 10 jMoJ. 436. S. C. aflTd. 

6 Bro. J\ C. 122. 8 etilt. nv Coi rt. 

Where, on a marriage* agiecmont, the husband en- 
terc<l into a bond to surrender his copyhold to the use 
of himself for life ; remainder to his wife for life ; re- 
mainder to the heirs of tlieir two bodies ; remainder 
to the heirs of the liusbund. Dcciced, a suiiendcr to 
the use of the husband for life ; remainder to the l^t 
and otlier sons of the marriage in tail general ; remain- 
der to the daughters in tail general, in order, by mak- 
ing the issuiJ purchasers, to secure them from being 
tlefeaU-d. Xaiidih' v, Tf'i/Ats, Gilb. Kq. Bep* 114. 

A devises lands to the draper's company in trust, to 
convey to B for life, roiuaiiulor to his first, &C. sons 
for thiinr lives successively, and so to their issues male, 
fi r tlunr lives, remainder over. Tlnmgli this be a vain 
iitetiipt of a perpctiiiiy, yet the trustees shall make a ■ 
strict seUlement as maybe; making all the persons 
in being, but tenants for life; hut tiie limitation to the 
sou unborn must be in tail. Jli.tnberston v. Humber- 
ston, 2 \ cm. 738. S. C. Prec. Cli. 455. Oilb. Eq; 
Ki*p. 128. 1 P. W. 332. Wir.r, C. of; Per- 

ri-.iriTV. 

One, upon his marriage, covenants to levy a fine of ■ 
his frcidiold lands, ami to surrender his copyhold to the 
use of himself and wife for their lives, leinaindcr to 
the heirs male of his body, and dies, leaving issue, a 
son and a (lauglilcr, before any fine levied, orsurrei|<f. 
iler made. 'I'be son, for securing money, covenants 
to lew a fine of freehold, and to surrender copyhold ; , 
and, by will, devises bis lands for .payment of his ; 
debts, and dies without issup, liaving surreodered co- 
pyhold, but levied no fine of freehold. On a bill by 
(faughter, to liave lands settled according to inamage ‘ 

I agvccriiciit, decreed both freehold and copyhold to the 
daughter. White v. Thoniburgh, 2 Vem. 702. 
Upon a rehearing before Ld. Ch. Cowper, he con- 
I finned the decree as to the freehold, but for- different . 
rea.sons ; and as to the copyhold, "there appearing no 
.paiticular custom within the manor for suffering a 
recovery, was of opinion the surrender would bar the 
entail, in case the copyhold had been well settled, and 

K K 
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dismissed the bill as to t}io copyhold. S. C. Id. 
704. ^ 

A covenanted on marriani that witliin a month he 
would surrender his copyhold to his wife for li^, re- 
inaindor over, and if lie neglected, then that he would 
leave his wife 500/. at his death. I’he husband made 
no surrender, but died after the month without assets. 
Decreed, the heir to surrender. U'ood v. Pescy. 5 V in. 
547. pi. 36. lIsiR ST Law ; CopyiioLii, Suiiren- 
DBR OP. 

In articles there was a covenant to covenant in the 
conveyance that the lands were free from incum- 
brance. This is not a covenant that the lands are 
free, and if any incumbrance is discovered between 
the execution of the articles and of the convcyancre, 
whereof the party had no notice, tliat shall be dis- 
charged before the sealing of the conveyance, as the 
concealment of it would be a fraud, though against all 
inciimbranccs discovered afterwards, there is only the 
party’s own covenant to protect a purchaser. Pune v. 
Ld. Beniurd, Glib. Kq. Hep. 6. Covenant aqst. 
Incumbrakcis. 

A man on his marriage covenants to piin’hasc, and 
settle lands of 400/. a yc.ir, to the use of himself for 
life; then to his wife for life, remainder to the heirs of 
their two bodies ; and if he died before a settlement, 
the wife might elect cither to have the 400/. a year, 
or 3000/. in money in lieu of dower and thirds. The 
husband dies before a settlement made. On a bill by 
the creditors, the wife, by answer, elects the 3000/. 
and the children insist on having a settlement made 
according to the articles ex{)ectant on their mother’s 
death, by which means all the assets would be ex- 
hausted. Decreed, a scltlement to lie made on the 
wife and children, notwithstanding the election. Uan~ 
e$ck V. Hancock, *2 Vcrii. G05. llusii. iSi Wivk ; Elkc- 
tiov. 

'' A, on the marriage of his son, covenants for him- 
self and his executors, without naming his hciis, to 
settle lands of 150/. a year on his son, and the issue 
of the marriage, but dies before a 113' settlement made. 
The son enters on the real estate us heir to his fatlier, 
and settles it for the jointure of a second wife, who 
has notice of the articles. Decreed, the articles to lie 
a lien upon the lands, whereof tlie father was then 
seised, though no particular lands are mentioned in 
the articles, iiounddi v. liceanj, 2 X'ern. 402. 
Lixn. 

A father, in consideration of 2600/. to he paid him 
on his son’s mariiagc, as the wife's portion, ailicles 
to settle 2G00/. a year on tire mdiriage, and it bi h-.g 
after discovered that she had only 1000/., the father 
was decreed to make a settlement for the 1000/. unlv, 
in proportion to what he was to have made for the 
26001. and nut to deduct out of the (iOOl. per annum, 
.1000/. worth of land, viz. 50/. per annum, as was 
urged he should. liaskervUte v. Core, I'rcc. I'haii. 
186. S.C.2Vern.448. 

A, before marriage, covenants to settle land.s, in 
consideration of 2000/. portion, on himself for life, 
remainder to their fimt and other sons in tail, mmaindcr 
to the daughters in tail, remainder to himself in fee, 
with a power of revocation reserved to the wife’s fa- 
ther, then beyond sea. The marriage is had, and a 
daughter Imrn, husband being taken sick, 

devises 15001. tddUs daughter, and if his wife (lieiug 
eneietite) should have a .fiosthunious daughter, she to 
5001. of the 1500/. ; and if either died before twenty- 
one or marriage, the survivor to have the whole, and 
gave all his lauds to his wife and her heirs, and the sur- 
^ plus of his personal estate, after debts paid, to his wife, 
.i^her executors, &c. and makes his wife executrix ; then 
'^'another daughter is born, and the husliand dies with-. 

out any alteration of his will, or any settlement mader 
* . l^ecteed, that a settlement be made, with a power of 
the father, and the legacies ...be likewise 
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paid the children, iho youngest daughter beingir post- 
humous child, within the intent of the will. Jag^d 
Y.Jaggard, Tree. Chan. 176. 

A marriage is treated between the plaiiitiiT and de- 
fendant’s daughter, and the articles arc signed by the 
plaintiff, but not by the defendant, who tears the arti- 
cles oil pretence of being dissatisfied, though *not on 
inaterial objections. Defendant permitting the plain- 
tiff to court his daughter, and not declaring his dis- 
like to the marriage, and peimitting tlie young couple 
to live with him ; decreed, the plaintiff to pay the por- 
tion, according to the articles. Halfpenny v. liallet, 
2 Vern. 373. Spec. Pkhf. 

Marriage agreement reduced into writing, but not 
signetl by cither ))arty. ycl decreed to be performed. 
Cokes v. MuscatL, 2 Vern. 200. lb. 

IMoney agreed on maiTiagc to be laid out in land, 
and settled to the use of husband and wife, and their 
issue, with remainder to the husband in fee. The 
husband dies, le:iving a son, who died without issue 
the lieir of the husband brings a bill against the wife, 
who is administratrix of her husband and son, tobavc 
the money laid out and settled according to the arti- 
cles. J3ill dismis.scd. 'J'hi.s cause was relicard in 
IGH7, and decreed for the heir. KvUteby v. Altwwid, 
1 Vern. 298. Money auheeo to u£ laid out in 
Land. 

A, on the marriage of his son, covenants to purchase 
lands, and settle them to the use of his son for life, 
remainder to the heirs male of the body. I'he mm 
dies, leaving issue a son, who brings a bill against the 
executor of A for the performance of the covenant ; 
bill dismissed in regard the plaintiff’s father would 
have lieen tenant in tail, if the estate had been settled, 
and might have barred it. Canm v. Canne, 1 Vern. 
480 . I'enam IN Tail ; Spkc. Veuf. 

The specific execution of ai tides being the most 
adequate justice in general, the court will not leave it 
to anjaction at law. \’ulc Jenkins v. AVymts, 1 J<cv. 
150. 237. 238. and 1 Ch. Ca. 103. Spec.Peuf. 

A, lining indebted 700/., agrees on his marriage to 
settle lands of 100/. a year on himself for life, remain- 
der to his wife for her joiiitui-e, remainder in tail upon 
theii^issue ; decreed, the land to be sold to pay the 
700/. and tlie surplus of the inoncy to be laid out in 
tlic puri'hase of lands, to be settled on the wife and 
her children ; but this decree was reversed on a bill 
for review, there being no provision made fur the hus- 
band in the lands to be purchascil. Carpenter v. 
liennrt, I Vern. 203. Admon. of Assets. 

Sjiei.ilic [K?rrorinance of marriage articles decrcc«l 
after inairiagc. llaymen v. //oi/rMCU, 2 Vent. 343. 
SpFr. Peiif. 

Spoliation of marriage articles made good by decree. 
Ihiie&y. Ilenrd, Dick. 4. 

iluTiil having been cancelled by obligor, lands set- 
tled aircording to bond by decree. Arnold v. Barrings 
ton, Dick. 5. 


IX. Keformino Ck Kectifying Mistakfa in. 

Mai riagc settlement of trader not securing the wife’s 
fortune in tlie evuiil of baiikruptcy,(jtl |0 intention ap- 
}H;ariiig to be so, amended accordingly* IJigginsoti v. 
Kelley, 1 JiaJl Cx 15. 252. 

Mairiage settlement not providing for a bond by 
liusbiiud to trustee for wife’s fortune being provcable 
ill the event of liis bankiuptcy umonded accoidingly, 
such being llm intention of the pjSitiflS. Kxp. Perner, 
1 JiaJl D. 260. 

. Dill by husband to have wife’s property/ part of 
which was invested in stock, made up money on- 
[ ground either, of express contract or a representation, 
upon which the marriage took place, dismissed; the de- 
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scriptioSi by articles, though generally " the sum of 
40 (m(i.” referring to that sum in settlement, and the 
representation under circumstances not amounting to 
warranty and proceeding on a common mistake. 
Aiiuiie V. Medlycott, 9 Vos. 13. Sfkcikic Pkr- 

FORMANCB. 

Settlement reformed in favour of the younger 
children against the heir, of the mother claiming the 
reversion by a letter from lier on the marriage of her 
daughter, stating the intention, liarstow v. Kilving- 
ion, 5 Ves. 593. 

Settlement after marriage reformed in favour of the 
issue against the devisee of the husband, claiming 
under the reversion by his letter of instructions for 
drawing the settlement, but this equity did not prevail 
against creditors.' Jenkins v. Quinchant, cited id. 
696. 

Articles before n^Wge to settle were so expressed, 
that the husband have had an estate tail ; a set- 
tlement copying the Very words of the articles was re- 
formed, estate for life only being intended. Uandall 
V. Willh, 5 Ves. 275. 

Settlement reformed, according to the intention de* 
dared in recital. Payne v. Collier, I Ves. J. 171. 

Marriage settlement not altered in favour of tiic in- 
tention, the recital being too general, and iioitiing 
dehors the words to do it by. Tf any tliuig :si :.*i . re- 
cital which to correct it, it may dune. .Jjrun v. 
Rm, 1 Ves. J. 57. 69. 

Husband having a power to make a jointure of any 
part of the estate not exceeding 400/. per annum, 
covenants on his marriage to settle lands of the yeaily 
value of 400/. clear of taxes and reprizes *, he after- 
wards makes a settlement of lands, with a covenant, 
that if they should fall short of 400/. per annum, he 
would make up dehciciicy : held, that the settlement 
was mtended as an execution of the power, and the 
making the jointure clear of taxes and reprizes in the 
articles was a mistake. (^. Londonderry v. Wayne, 
2 Eden. 170. S. C. Ambl. 424. 

The court will not rectify a settlement which varies 
the interest of an adult from what it ajipears to be 
under the articles, to his disadvantage, unless where it 
was clearly intended that the settlement should pursue 
the articles. Part yn v. Roberts, Ainbl. 315. 

Where a misttikc in placing a tiust icini is lecliiied. 
Worsleyv.KUCMrani'ille, 2 Ves. 333. 

Trust money in inarri.igo articles in power of the 
court, and construed against the words for sake of the 
intent, by supplying tlic words, ** if wife should die 
without issue.*’ Targus v. Paget, 2 Ves, 1 94. 

Marriage settlement rectified by a sliict sciilcmcnt 
agrceabl^r to the ordinary course, notwithstanding it 
agreed with the articles verbatim, and botli made be- 
fore marriage, the plaintiff having however taken a 
benefit under the will which he disputed : held to have 
. made his election, and decreed to give up part of the 
settlement estate in satisfaction. Roberts v. Kingsby, 

1 Ves. 238. * 

An elder rlaughtcr where there is a son, is <*onsi- 
dered a younger child by a court of equity, and the 
court would rectify the mistake in the settlement; as 
it has done, where term for raising portions is placed 
after estate tail, which should have been before. 
Heneage v. Ilunlohi, 2 Atk. 457. Younoeu ('uit.d. 
^ Where chiidren under marriage settlement have ob- 
tained a contingent advantage, the court will not, 
after the marriage vary it to the prejudice of the issue. 
lyKtiffe V. Caltkorpe, 1 Atk. 17. 

in a marriage settlement, a tenn for years for se- 
curing younger children’s portions, is by mistake made 
subseouent to the estate tail limited to the sons ; this 
helped in equity. Uvedale v. //a{/penny, 2 P. W. 
161. S.C. 9 Mod. 66. 

Where a settlement shall be good and take effect, 
^though not according to the intent of the paities. 


Marshall v. Frank, Chan, 480. S. C. Gilb. 

Kq. Rep. 143. >: 

Marriage articles For settling lands varied by de- 
creeing the estate to one for life, with remainder in 
tail to his issue instead of an estate tail to him. 
Griffiihy. Jhickle, 2 Vein. 13. 

A man articles on the marriage of his eldest son, to 
settle lands on the son for life ; remainder to the wife . 
for jointure, remainder to the first and other aoqa ia 
toil, remainder to the right heirs of the son. The 
father brings a bill to bo relieved against the articles, 
alleging that he was surprized anil intended that fipon 
failure of issue male of his eldest son, the remaihdlfer 
should have licen limited to liis younger son, chained ^ 
with portions for the daughters of the marriage, bill ’ 
dismissed.^ Seymour v. Fotherby, I Vern. 320^ 
EttAun ; SuuvRisi'.. 


X. When SKriLiiMEST rnrsuMEiy to have deem 

MADE. 

The. existence and execution of a settlement by in- 
demurcs of IcoAc and release, presumed from circuni- 
sfanr.es, principally the existence of the drafts ; the 
stotemeut in an abstract of the title, and the existence 
of tlie lease for a year of other estates, apiiearing to 
have been included in the same plan of settlements > 
Ward V. Garnims, 17 Ves. 134. 

A settled estate is sold, but no part of the money is 
laid out in the pnrehase of other lands ; yet this 
court will, under certain circiiinstanccs, presume an 
agreement between the parties interested, that it 
siiotild l>c so laid out; and, upon such presumption, < 
will dei'n^e the money to that person who would have- 
been entitled to the land if any purchase liad been 
made. Newton v. A'Aiutoii, (> llro. P.C. 408. 


Xl. As TO Children's Poutions and Maintenance. 


See Sktti.t.ment, \'tl. 

A son who, when he attaineil Iwenlv-one, was a 
younger chilil, but by the .subsequent death of his 
elder 4»rollier, in the lifetime of his parents, becomes 
an eldest son before the time fixed for the payment of 
llie younger children's portions, is entitled to his 
share of jKirtions wliich are directed to vest in the 
younger sons at twenty-one, though not payable till 
after the death of the parents ; there being enough in 
the sijtlleinciits by which the portions were provided, 
to show that the character of younger child was 
to be ascertained by reference to the time when the 
portions vested, and not to the lime when they be- 
came payable. Windham v. Cm rnhnm, 1 Uuss. 331* 
^'orNGEii Chit.diien. 

Held, on construction of settlement, that will, not 
being duly attested, and under other circumstances#^ 
trustees had no power to allow maintenance to infants " 
during certain peiiixl ; but that the eldest son should 
be put to his election to allow it, as he had other be- 
nefiks under the will, and^wns the only party that 
could be l)cnefitcd by withholding the maintenance. 
Ilmne v. Rundclt, 2 S. A S. 174. Hbir at Law ; 
ELRerioN; Maintenance. 

I'crm of years to trustees to raise mon^ for main- 
tenance, Ac., of younger children of A, in such 
shares, Ac., as A should direct, and in default of 
direction, to be applied for benefit of childtnn equally, 
same to lie paid them respectively till their ie.ipectivc 
portions provided out of odier property should be paid. 
A, by wilL appointed a certoiii portion for plaintiff, to 
E K 2 
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be vested in her ;it the aj^c of tu enty-one or marriage, 
and directed tli.it a certain part of the interest and 
dividends thereof sliou Id bcapidied towards her niaiu- 
GQance, hut did not make any appoUitmcnl, or 
give any directions, relative to the sum ^ of money 
raiscaldc for that purpose under the said term. 1 leld, 
on coiistiuclion of ::ettlonient, that plaintiff was enti- 
tled to have her share of the money provided by the 
term raised fur her benefit, until her portions should 
become {layablc. Poulvil v. Voiileit, (i Alad. lt»7. 

.l\v settlement before inarriuge, whereby hinds given 
to tnistees for live hundred years, in tiust, that if hus- 
band and wife should leave one or more daughter or 
daughters, younger son or sous, that should be living 
at time of decease of siiivivors of tlieiii, the trustees 
should raise, \e., ‘JOOU/. for portion or portions of 
such daughter or tl.iughters, younger sou or sous, the 
same to be paid to sucli daughter, if but one, and no 
younger son, at eighteen iTr luaiTiago, aiul to such 
younger son, if but one, and no daiiuhler at twenty- 
one, with allowance for mr.iuUmancc in the nuMiitinus 
&:c. ; and if tliere shall he more than one daughter or 
younger son, then to be paid to such daughter or 
daughters at eiuhtceii or marriage, and to sui*h vouiig- 
cr son nr sons at twenty-one \eai.s, ixC. Held, that 
the settleinetit did not vest any inteio'it in the ^•hiI- 
tlrcn. llotcliLin S', ilniiifrei!, '2 Mad. tkj. lNTKni.sr 
Vesti- d. 

Trust term, by marriage settlement, witbout im- 
peachment of wa^lo, iinmcdiaiely e.\p« crant upon tlie 
father's deatii, suliject to joiiilure to tin- inotiii.r, i>y 
sale or mmtgav.'i.'. rents and profits, or hy any ollu-r 
Ways and means, to raist* poitions for No-.ingei ehil- 
dren at twentv-onc ; if after llie deat’.i of bi.th pa- 
rents, and bv sucli wavs and means as tiusl« es think 
fit, to raise inh iests I <r in i.intenancr, until poriions 
.shall rcspL-c fivi ly I'ei’uii.i- pa\ .ihle ; it tin- n inainiiei- 
inan sluiuUl p.ay the poitio is aiid the iuteiesi. or if 
iherc should he no i cljilil, ihc teim, or >»» 

much us should lemaiu i.n.<ohl, to atu tid the iiilie- 
rifance, which Wii> limited in tin- usual way. Inte- 
rest due from the ih.-ath of tin- father in the minority 
of all the childten, and the wife surxiviiig. LiuOUw 
V. hyddon, 14 \ Vi.. ooD. Imikest, wju.n Pav - 
Acr.E. 

Term in trii:'t. r dccc-ase <if f iilier, in c.ise he 
should lf-:ivc a \i.iungcr child, v\c., to r.'ii-c portions, 
to be paid accoidoig to apjiolntmcnt, ami iu default, 
&r., at lw(Mit\-one or maiilau'C, with provi^hm h r 
ailvnucenient in the lire nf the failier, by liis diicction ; 
and .sur\ivni-liip. i:j)i u death of any <‘hihl befoMr the 
portion shjill be j)a\.ih!c ; and if tin re slunild be no 
su{ h child, Oi all die iietoie the poitions hoconie pay- 
able, not to be raised. Held vesti d in an only 
youn-j;er i-hild, wlio, haviiig attained twf. nly-one, died 
in life of falhei, and no appoinJuicnl having been 
made, /i/of/t-rf, f) Ves, 4*211. 

N'l'-.-rro. 

X*ortions to Im,* pal»l nr tr:«nsfe'^.cd at twcnty-oiic • r 
marriage. If in the life of parents entithsl for iheii 
life; such portiotis vvere not to be jiaid, ivc., till the 
decease of .such parents, with survivorship in ca-'X* of 
dentil of any betoie his, licr, or their sh.uc'. sliould be 
payable, .S.’/n>nrfc v. /xg/i. 9 \‘c.’. [s-ii.- 

iir.sT Vr.s-ii-D'. 

Articles, on marriage, to settle estates of Iiiisbnnd 
and wife, of G(]ual value, in strict .sctlJcmcnt, and pro- 
viding portions j wife’^ estate being witlidiavMi by 
decree on the ground ()f her iiifan^’y, the yoiii}LM:r 
childre-i wcic coufinwl, as against the chh'.si, to half 
the poiln.n, the articles providing, in the '*vuiil of no 
issue male, in which case the estates were to s«'p.i- 
rate, thatcacli should bear a moiety, ifr y also 

conternphited the c-.ise of wife’s relusnl to lie bound, 
.provKiiiig rigainsi it by the forfeiture of her interest. 
Clough V. Cluugh, F) Vcs. 710. 


Portions held vested in case of parent atiS .cluhl, 
by implication from the whole scttlomcut ngaii^ de- 
press words, and a clause of survivorship u|)on death, 
of child before the portion should become payable’* 
was upon the authorities construed before it should 
be vested.’* Hope v. Ld. ClifUen, 6 Yes, 499. Por- 
tions WIIKN VKbTEll. 

I0,000i. ])rovidcil by settlement for one daughter 
or younger son, .0000/. if luoie : there being but one 
daughter, the father by will under a power reservcil 
to him, appoints the time of payment and the appli- 
cation of the interest of the 15,000/. provided for 
her by setllenieiit, and gave her the faitiicr sum of 
.5000/. ; she was held en titled to 20,000/. P/ti/ips v. 
Ld. Mulgrave, 3 Vcs. 613. M ill, C. of. 

Sottleinent on iiianiagc to the use of the husband 
lor life, remainder to triisleos for 500 years in trust, 
after the death of tlic Imshandi iind not 1x401*0, un- 
less with his eonseiit as tliereiii mentioned, to raise 
portions for yoiiugor children to lie paid in such shares 
and at such tiimis ns hii>hand and wife should appoint, 
in default of appoiritimnit to be p.iid, if but oue besides 
an ehlest oroidyson, .50(»0/. if two 01)00/. if three 8000/. 
and if fc.iir or niorc, 10,000/. ci.jually, to be paid re- 
spectively :it twenty-one or ur.iriiage of daughters, if 
after the age of sixteen, if such times of payment 
happen after the death of the husband, if in his life, 
then within twelve numtlis after his decease and not 
In-foie, unless with such con<crit ; provided that if any 
of Midi voungr-r chihhcn should die before Ids, her, 
or ilicir porfioix shi.uld bc-i-oiiie )»avable, so that tho 
mmih. r slioehl he lediir-eil to less than four, no more 
shuald be liiiicd tli.sii wint would make the whole 
.''Um ior till; |>oiih»u of the sarvivof or survivors of 
<.i:di y<*iuc:ci- ehihlri-n cj|ual to ihe sum originally 
iiiii;t<-d lor the poitiiiii of such diild or children, if 
iiuc. two nr rhice. 'I'hrec voiinger children only sur- 
vived tiicir fatlicr, bill more riian four had attaiiu-d 
twciitv-oMc. I'hc sum 0) be raised is 10,000/. ^^<///^ 
V. iro7i>, 3 \'es. .1. 51. 

40011/. settled on nii'ii i.iije in Oust after the de- 
ce.i->e ol the husband and wife, to pay among all ami 
cvcjy the child and (.liildrcn, other than an eldest or 
only soil, at such time and in suoli proportion as he 
or die, Ol the siir\i\or diouhl apjioint by deed or will, 
for winil of appointment .among such child and chil- 
dren, other ih.tn, i\c. ci[u:illy to be divided, if but 
one, to that one, ji.ayabh; at twenty-one or marriage, 
or as siMiii after as tho life interest should drop, the 
slv.ires «if any dying befoie }i:i\ab!c in the 4000/. or 
so mufli a> shoiilil not he appointed, to ffo to the .snr- 
vivois at tiie same time, riicre were mur children ; 
the marriagi; sciilenieiit of one rci'itcd that she was 
entitled tn I DUO/, pail of this fund ; one-fourth of it 
was aj.pointed tn aimtln-r on his marriage, and to a 
tliird loot!/, as licr ^liare of that portion, the fourth 
died abuve tw-only-om before Ion falhoi, who siiivived ' 
hij. wife and dieil wllhoiit ,iny fuithor appoinlnienl . 
Held tlijt 3UO0/. \ as well appointeil, and that the rc- 
iii-.iinilrr veded in .ill c f|ii.«llv, according to the di- 
rei-tion for want of appointment. PUsau v. Piggotl, 

2 Yes. .1. 351. J*ou I n, Kxi ci -rioN of. 

I*'y rmiiriagc settlement 1500/. was provided for 
younger children in such shares as, the parents should 
ajipoint in ih.-i’anit of apjiointment to all the children 
alter the- cicaili of tinj wile. 'Hie parents afteiward? 
mado an appointment excluding one child, this deed 
vests the poitions in the children born or to lie born ; 
c'.cejit the one excluded. Mayhem v. Middledilvht 
I J’no. C*. (!. 102. l*o\vF.i'., KxV-ruTioN of; 1mi:r- 

I..-I visii;/>. 

lOsiate settled on hnsband and wife for life, and 
tlieii to trustees for a term to raise portions for daugh- 
ter by leasing, assigning or mortgaging : the iiiisbuiid 
dies Icaviog daughters at his death and no issue male... 
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ThQ, uoYtions shall be raised in the life of the mother 
outW the reversion. Smith v. F^vans, Ambl. fi33. 

. PoR ILONS wiir.N raisable. 

\Vhere portions were providotl for diiu^liters on 
failure of issue male, to be paid at twenty-one ormar- 
fiaije, after the death of the survivor of the father or 
tile mother, the father having died, and there beinu 
an only daughter, who had attained twenty -one, it 
was held, from the clear indication of the iiittmtion, 
to postpone the raising till after the death of the sur- 
vivor, that the portion should not be raistjd dining 
thc^ lifetime, of the mother. Verm; if v. ill. Ventej/, 
w Kden, 25. Puirrioss wiii-n haisaule. 

Chivi'iiant in marriage aiticles, that in case the fa- 
ther should happen to die. leaving issue mule, and 
one or more younger, son or dainjliter, to raise por- 
tions, if but one tliett living l(U)()/., if two, PitlO/., 
if three 15U0f., to be paid at their respeelive ages of 
iweiity-une or marriage, in siic-li prr;poitioiis as the 
survivor of the father and iiiotlicr simnld iliieet, in 
default of such direction, ctpially *- llehl. that the 
share of a son who attained twenty-one was vested, 
though he died in the fatiie.r’s lifetime, liiuike v. 
Hooke, 2 Kdcii, 8. Imi uksi Vr.sTiin. 

'IVrm to commence after the fatlie,i's ' :al... 
portions for younger cliildien, m sin h .e', and 
proportions as he should ap^Kuni, for want of ap- 
}M>iutinent, erpially, to sons at l\.enty-onc, to daughters 
at twcnty-oiic or marriage, to he pai<l iiniiiediittely af- 
ter the decease of the father, with survivoi>liip in case 
of the death of a cliild In fore its poili(in siioiiid bceoii.e 
flue and payable. 'I’he father died williout iiiuking 
any up])uiiitment. Held, tlie portions vested at twen- 
U-oiie or marriage during his life. i'liohmtmUleii v. 
^leinick, I Kdeni V7. S. cited 3 Iho. C. (’. 253. 
II. l*on'iioxs, Vi sTiNu OF. 

'reriii to raise daughter’.** portion to daughters of .miii, 
on failure of issue male of giamlMui, witli puwei f-.r 
grandson to joiiitun?. Held, the portions not rai-^vu- 
ble, nor interest payable, till .ifter the death of the 
joiiiliess. Chnirhnitni v. Jlurreu, dmbl. 33G. i*uu- 

JION.-*, WIIEN PAVAMI.h, 

I’orlions in a scltlement by a term, aftci mollier’s 
ileath for dcrciidants, togiowdiu- aii<l payable at twen- 
ty-one ormaninge, \c. ( tnc flauglUer baving, after 

tw'erity-one and iiKirringo, died in life of motlier, her 
portion shall go to her repicseiilativcs, and not to her 
sister, ilmperor v. Rolfe, I \'es, 208. Puicnox.^, 

I.Af.Sl-: OF. 

On a settlement before marriage, tlic tiu-i of a 
term was, tlint in case husband .sliouhl have no issue 
male, and there should he daughters, to raise, if two 
fhiughters, 25,0U0/. to he paid at twenty-one or mar- 
riage, hilt not to be raised till the death of their grand- 
father; the father died, halving two daughters, and 
r then the grandfather died : the husband of one 
daughter claimed 12,5(10/. with iiileresl from tiio time 
tiF the marriage. I>ecrced, with interest, .as a vested 
|Hirtion in the words of the settlement. Hut upon 
portions, or interest on them, to he raised out of icvei- 
sioiiary terms, especially upon construction or iiiipli- 
catiuii, the couit iiductautly interfci'cil. Jjinm v. DU. 
ii/’ (■Vm/idus, 3 Atk. 41ti. Intkiii-st V e-s'i-kd. 

lT]>on a marriage settlement laiuls arc Jiiiiilcd to the 
yiise of the husband and wife for llii!ii lives, lemainilcr 
to the first and every other sou in tail, and iu ilefaiilt 
of issue male of the inuniagc, to trustees in trust, to 
raise 2500/. for daughters, payable at twciily-one or 
JiiaiTiagc, which shall lirst happen, and out of the 
profits to pay 100/. per aDUiiin for maintenance, tlie 
first payment of the maintenance to coiiiuiciicc after 
the estate of the tni.stecs shui) have come into posses- 
sion. Husband di(*s without issue male, leaving a 
daughter and a wife, who is joiniun*d in the premises ; 
^Hhc iMution shall not be raised iu the iiiothcr's lifetime. 


Brome v. Berhleif, 2 P-.W. 484. affd. 6 Bro. P. C. 
108. I’oKTioNH, WHEN Faya uLK. 

Hy marriage siittlcmcnt, maintenance for daughtere 
is made iviyuhle half yearly, at J.atly day andMi- 
cliuclnuis]* until llic porlioii.v hecoine payable, which 
was at eighteen or iiianiage. A daughter attained 
her ajic of cigUlccri tlio lO'tli of August; «lecrecd to 
have her inaintcuancc pro nila from the last Ladyday 
to the lime i>f her attaining her age of eighteen. Iltty 
V . i*iilmer, 2 P. W.501. Ai'i'oii ruiNAiEXT ; Mary- 

IF.NA.VCK. 

Ily a marri'ige setOoruonI ii lenn for years is Created 
to raise .5000/. portion for daughters, payable at 
their age of tweiily-onc or Tuarrlage, proviso, that if 
any of ihi* daiighu-rs atlain the age of twenty-one,'' or 
marry iu the failicr's lifetime ; then the portion to be 
jiaid within a year after ihe fatlici’s death. Also, if 
any of till! daiighrcrs (lie lufon* ln r portion payable, 
or hefort; hci age of Iwcnty-oue or muiriage, her shatO 
to go to tlie survivor. Then! was issue, a son and 
Ihreo tiaiightors, the first of whoui married, and re- 
ceivc*l her portion ; the second .ittaincd twenty-one, 
married, and died without issue, and her husband 
adrniiiis*eiedi; the thiid daughter survived both her 
sisters. I Unsolv ed, the liiishaud, ns administrator of 
the sccoinl daiighlor, is entitled to her share of tho 
5000/. she having lived to iwenlv-one, so that the 
right lesU'd in her, and the payment was only sus* 
jM*ii(h‘>l till her father’s death. PiljiclU's ane, 2 P. 
\V.513. Intkkksi* Vestkii. 

Ill a niaiiKigc .seUlmiuint it was agreed, that if 
thiTo should he hut one daughter, she should have 
5*»0/. for hrr poition, and 200/. each should be paid- 
to (ivciy ui the other yoimger daugl'lers. 'riicre wcitj 
thu e (i.iiighlcis ; helil, each were only (uitillod to 200/*. 
('Im.iilh rliiiii w n7///(', (> I'ro. I*. C. />l. 

Scftlcmoiit wherein manor of J) is settled to the USO 
of grandfather for life, remainder to his son, the hus- 
band fur life, reinaiiidcr to trustees for 1000 years, for 
iai>in;:' 2t),O00/. for a dauglilcr, if but one, payable 
at iwcnt y-onc or marriage, and in the mean tiincSOOf, , 
pai aiMiiin for her mainteunnee, and to lie raised by 
trustees either by routs and proiits, or by sale or mort- 
gage and to be jiaid (|uai'lerly. 1‘he first payment to 
be mail', at siicli of the usual feasts as shall next hap- 
pen after the father’s death, father dicsf, leaving one 
daughter, and the tgramlfathci-, living. Hill prayed a 
moitgngi; of the reversion for the infant’s iniiinteiiance* 
bat tlfl* court strongly inclined against it. Pierpoiui 
V . (’ hem > p ,\ I*. \V.'^188. Tree. Cli. 503. Infant, 
."Mainiknanck ; Mmi riJAijr. of Ki.vi-aisiov. 

llevcrsiou never mortgaged to raise maintenance, 
where the mother was able to keep the child. Id, ih. 

Lands aie limited by marriage seltlcmc.nt, upon 
f.uluro of issue male, to the daughleis of llic marriage, 
and their liciis, uiilil the next remaiiuler-inan should . 
p;iy them 3000/. 'I'heie being four^^ghters only, 
they entered. Decreed a*, the rolls, tn^ should ac - 
count for the profits, and that tho rculs .siiuilld be ap* 
plii'd, first, to pay llio iutoresl, and then sink 'tho 
principal, as in case of a common inortg:ige. Decrco 
allirmed by the Ld. (’Ii. with this variation, that th®' 
principal should not sink till a third part was raiscrd 
above the interest, and so again wlien another thiid 
part was raised. Htti^rove Clunn, 2 VcTa. '523. 
Ki-.m.svX raorirs. • 

Hy uianiage seltlement lands are limited to husband 
and w'ife for their lives, remainder to the heirs male of 
tlieii bodies, and if tlicio should be no issue male of 
tlicir bodies, and one or more daughters, then ti« 
trustees for 500 years from tho decease of the survivor, 
ill trust, by sale or moitgage (o raise 1000/. for daugb. 
ters' portions, but there is no time appointed for iI..j 
payment of tlicin. The father dies, leaving a d.aug:\- 
ter only. The iiortion vesting in tiiu daughter in 
lifetime of th$ mother, it was decreed to be o/ 
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a sallc, with a reasonable mamtenanco in the mean 
time, though no maintenance is provided by a settle- 
tent. Stanifirth v. Stauiforth, 2 Vern. 460. Por- 

TIQRS, AVIlt'.N RAIsyAULE *, MAINTENANCE. ‘ 

By marriage settlement a term is limited to raise 
5000/. if but one daughter, to be paid at twenty-one 
or marriage, which should first happen after the death 
of the fiithcr and mother, or within six months after 
cither of those days or times. There being one daugh- 
ter only, and she'haviiig attained twenty-one. and her 
father being dead, her portion was deereed to be raised 
ill the lifetime of her mother. Gerrard v. Gerrard, 
2 Vern. 458. Portions, when Raisearle. 

Where portions are provided for daughters by a set- 
tlement, the father cannot, by his will, annex any con- 
dition to the payment of them, or devise them over, in 
case of the death of any of the daughters before their 
portions become payable, v. Aston, 2 Vern. 

462. 1 Ch. Rep. 164. Prec. Ch. 266. S. C. 

By a marriage settlement a freeiiold estate was 
settled on husband and wife for their lives, remainder 
to the first, &c. son in tail, remainder to trustees for 
500 years, to raise portions for daughters, remainders 
over. Covenant from the husband to settle his copy- 
hold estate to the same uses. A surrender is made, but 
no term is limited. The freehold estate not being suffi- 
cient to raise the daughter’s portions, decreed the co- 
pyhold estate should charged, and liable to raise the 
portions. Slumldham v. LShouldham, 2 Vern. 321. 
Copyhold Charge on; Portions, now Raised. 

On a marriage lands are limited to the husband for 
life, remainder to the wife for life, remainder to the 
first and other sons of the marriage in tail male, re- 
mainder to S in fee, provided, if there be no issue male 
of the marriage, and there be one or more daughters 
living at the husband’s death, then the trustees to 
stand seised, subject to the intent such daughter or 
daughters should icceivc, out of the rents 10,000/., 
and 100/. per annum for maintenance, but no time 
limited for payment of the |)ortinn. 'I'hc husband 
dies, leaving only one daughter, who lives to seven- 
teen, and by her will disposes of the 10,000/. : De- 
creed, this is a vested interest in the daughter, and 
well-disposed of by her will. KL Rivers v. Kl, 
JJerhu, 2 Vern. 72. Ixt. V^ested. 

Lands are settled on marriage upon condition if 
there should he a daughter the persons in remainder 
should pay her 2000/. at sixteen, with power for the 
daughter, in case of non-payment, to distrain fjr the 
2000/. and damages. Though no power to sell, yet 
a sale decreed for raising the portion. Wharton v. 
Wharton, 2 Vern. 1. Power of Sale ; Portions, 
now raised. 

Term limited by a settlement to raise portions for 
younger children, payable at twenty-one or marriage. 
One of them dies under twenty-one and unmarried ; 
her portion 4A ^ raised for the benefit of the 
admiaistratrffr otherwise, if the portion was to Ire 
faisdk. out of a personal estate. Poulet v. Poulet, 
1 Vern. 204. Portion, if raiseabi.k. 


XII. Wife's Rights and Powers under Settle- 
ment, AND HOW 1 HEY MAY RE LOST OR WAIVED. 

• 

The husband of a woman entitled to a fund in a 
cause, signed, after the marriage, a written agree- 
ment that he would settle half wife’s fortune upon 
her. Held, that the agreement enured to the lienefit 
of the children of the - marriage, and that, therefore, 
the wife could not waive it. Fenner v. Taylor, 1 Sim. 
169. Parent & Child, 

Articles of settlement of chattels rcal,^ of infant on 
mariiage, will bind her husband, and alteugh no set- 
^ttement be made pursuant to articles, wife is not 



A married woman cannot by consent, on examina- 
tion in court, part with her interest in a fund settled 
on her marriage for her separate use for life, with re- 
mainder to survivor of her and husband. Ritchie v. 
Broadbent, 2 J. & W. 456. Husb. & Wife. 

A trust term, created by a marriage settlement, to 
raise a sum of money on the decease of the survivor of 
the husband and wife, in case there should be no issue 
of tlic marriage living at her death, and to be paid as 
the wife, at any lime or times during her coverture ; 
and notwithstanding the same, by any deed or writing, 
&c. should appoint or devise, the power cannot be 
exercised during widowhixxl or a second marriage. 
florsemmi v. Abbey, 1 Jac. & W. 381. Power, 
Execution of. * 

Settlement by a husband of money in trust, to pay 
the interest to the wife during her life, with a proviso 
against anticipation. The husband joins with a surety 
in covenant to pay an annuity, secured by an assign- 
ment by the wife, of the interest to become due, and 
of the principal sum, in the event of there being no 
children of the marriage. H cld , the sure^ not entitled 
to any remedy in e(|uity under the assignment, in res- 
pect of his payment of the arrears recovered against 
him by an action upon the covenant, although he had 
no notice of the proviso against anticipation in the 
settlement ; a charge of fraudulent concealment not 
sufficiently established : and even if fraud bad been 
fully made out against the wife, it seems it would not 
be suOicient to support the assignment, which would 
lie to give her a power of alienation against the inten- 
tion of the settlor. Jackson v. Jlnhhouse, 2 Mer. 483. 
Pris. & Surety ; llusu. & Wife; Fraud, Con- 

CEALMEM. 

Settlement, by feme about to marry, of property to 
trustees for her own sole use, benefit, and disposition, 
gives a separate estate. I'jip* Hay, I Mad. 199. 
JIusB. & Wife; Separate Estate. 

Under a settlement in trust, to pay the rents and 
interest to the separate ust;, for the joint lives of hus- 
band and wife, if she survived, for her heirs and exe- 
cutors ; if he survived, according to her appointment 
by will, in default thereof, a liniitation over as to the 
real estate, and as to the pci-sonal, to her executors ; 
the wife cannot, during the coverture, bind the capi- 
tal surviving to her. Lee v. JViuggendge, 1 V. & B. 
118. Husr. 5c Wife, Separate Estate. 

There is no jurisdiction in cijuity, by consent of mar- 
ried woman on examination, to transfer to her hus- 
band personal property settled intrust for her surviving 
her husband, absolutely. Richards v. Chambers, 
18 Yes. 580. Jurisdiction; Hubb. &Wif£; Con- 
sent. 

Settlement upon marriage of stock, the property of 
the wife, in trust from time to time, to receive tne divi- 
dends and pay them into the hands of the wife for her 
sole and separate use, her receipt to be a discharge ; 
after her decease, if the husband should survive, for 
him for life, and after the decease of the survivor, to 
transfer the principal among the children, according 
to her appointment by will ; the trustees, with the 
privity of the wife, sold the stock uid paid the money 
to the husband, taking his bond of indemnity. He 
died insolvent : ujion the bill of the widow and chil- 
dren, tlie fund having been replaced by the trustees, 
and transferred to the accountant general, upon the 
(rusts of the settlement ; the tniates to pay the divi- 
dends to the widow from the death of the husband, 
with costs. Whistler v. JVisi0maR,.4 Yes. 129 ; see as 
to the authority of this case, 5 Vos. 17. n. and 694. n. 
Trust, Breach of; Hubb* & Wife; Trustees, 
PERSONAL Liability. 

A father covenanted at his daughter’s marriage to 
leave her at her death a full and equal share of his 
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pouiiiBtl efttato with his son ; he began and continued 
ralriDme years to sell real estates, and vested tlic pro- 
duce in Bank-stock, tocher with tho produce of his 
personal estate, the whole of which he transferred 
iiito his 8on*s name, who verbally promised to pay the 
father the dividends for life. Tne son sold out the 
Batik-htock 'and invested produce in India-stock, 
which produi.-ed a greater interest ; but paid his father 
only the amount of funner interest. The father diet!, 
and led personalty only to a small amount. The 
India-stock held liable to the articles. Janes v. Mar- 
lin, 6 Bro. P. C. 437. Fhaou; Covenant to 
LfiAvi: UY Will. 

Money invested in trust for a married woman, to 
pay her interest for life to her separate use, and after 
her decease to such person, and subject to such powers, 
&c. as she should hy any instrument in writing from 
time to lime, or by will ap^Miint (during her present 
coverture). She cannot dispose of the principal at 
once 1^ deed, but by a revocable act only. Sachet i 
V. Wray, 4 Bro. C. C. 483. Powhu, Execution 

OP. 

Settlement in consideration of marriage, the wife's 
present fortune, and subsequent covenants, one of 
which was, that the mother siiould give to the wife, 
or any child, equal to what was give ■ tc t! - rest. 
3’he inutlier leaves her a Icguey, and by lu ,o p;.rt of 
the residue comes to her. AViiv. survives husband. 
AVhat he had not leduce^l into possession, goes to her 
representatives by smvivorship, nut to his ; there being 
no contract to give him a ccitaiii right. Garfarth v. 
Jiradtey, 2 Ves. G75. llvbi’i. Wipk ; Chose in 
Action, Rcduction imo Posskssion. 

Agreement to settle a juintnre in consideration of a 
portion by the father ; lliough tiic portion was never 
paid, yet the wife . shall have her jointure. Perkins 

Thornion, Amid. 502. .Iointi-'hk. 

One hy articles, previous to his marriage, cove- 
nants, in consideration of 3500/. portion, and on his 
intended wife’s convoying her lands to him and his 
heirs, when she came of a»e, to settle certain lamls 
of Ills own in jointure. Neither the w'ife nor licr trus- 
tees executed the artudes. After marriage, the hus- 
band settles hi.s lauds inentiuned in the artieles, and 
recites the settlement to be in performance of the arti- 
cles, and in consuler.ition of tiie marriage, and for a 
provision for the wife (to bar her of dower) and their 
issue ; but never requires her to convey her lands to 
him the wife is a party to, and executes this settle- 
ment. After tiie husband’s death she outers on the 
settled lands. This scttleincut is a waiver by iic lius- 
band of the proposed conveyance by the wife ; and 
she shall hold as well her own estate as also liie lands 
settled. Lucy v. Aloure, 4 Bro. P. C. 343. I.vpant ; 
Waiter. 

Where in marriage articles, tho lauds agreed to lie 
limited in Mlialure are expressed to be of the yearly 
value of OdOL, and afterwards prove deficient, this 
amounts to an agreement that they were of that value, 
and is a suibcient foundation for making up the defi- 
ciency. GUggv. Glegg, 4 Bro. P. C. 61 4. J ointvke ; 
Spec. Fbrf. 

Lands settled on A for life, for her jointure, arc 
covenanted to be of a certain clear yearly value : after 
the death of the husband, the jointure hinds turn out 
deficient. The jointress is entitled to have the defi- 
ciency made good out of other lands, and to conic in 
as a specialty creditor uiam the Imsband’s estate for 
the arrears of the deficiency with interest. l\trker v. 
Harvey, 4 Brb« P.C. 604. JoiUTVRr., I)j£Fici£NrY 
or ; Spec. Pert. 

‘ Where lands are settled in jointure, and covenanted 
to 1)6 of 5001. per ann, value, but the husband after- 
wards discovering a defect in the title, settles other 
lands as an additional joitUtiro, aud declares them to 
be in locompence of all deficiencies, either in title or 


value of the lands before settled ; the jointress shall 
have lands of the full value of 500/. per aim. over and 
above the other lands, and all otiicr provisions made 
for her by her husband’s will. Grove v. Haohe, 4 Bro. 
P. C. 593. Jointure. 

A, on his marriage, gave a bund of 600/. with a 
warrant id attorney to contess judgment thereon, de- 
feasance on payment of 300/. to his wife, if she sur- 
vived ; atleiwanls she joined him in a conveyance by 
fine of his real estate. Held, that this extinguished 
her right, or any lien created by this judgment on 
the real estate. Gomlrick v. Shollolt, Free. Chan. 
333. S. C. Ciilb. Kq. Bep. 18. Uusu. Wife ; 
Fink. 

Covenant, that wife shall be at lilierty to dispose of 
her personal estate, docs not extend to prop^y ac- 
quired after marriage. Pilkingtun v. Cuthbertsm, 

2 Bro. P. C. 7. Hl'sm. 5c Wife; Separate £s- 

TATF. 

Where a woman by marriage agreement is to have 
tlie separate use of any estate during coverture, she 
shall have that and its produce aAer marriage, and if 
iuvc^led in any purchase, crpiity will regard it as the 
piodi.'’C id what she ought to have. Easlhy v. Eastby, 

2 Im]. Ab. 148. Sfpaiiatb Estate. 

A marries B, who has an estate in laud and fortune 
in money ; they being both infants, an act of parlia- 
meiii is obtained for settling a jointure on the wife 
in bar of dower; provided, that the jointure shall 
cease, if the wife, when of age, did nut Settle her 
land, but iiotliing said as to the iicrsonal estate^ Part 
of the for tunc is a mortgage fur 1300/. taken in a 
t^u^teo’s name. I'lie wife, when she came of age, 
settled her own land, aud afterwards the husliand 
dies. Decreed, the mortgage to the executors of A , 
and that it should not survive to his wife as a cliose in 
action. lUois v. T's. Jferej’onl, 2 V^ern. 501. Hubs. 
& W'lFK, Chose in Ac’iion, 

I S made a settlement on his eldest son for life, re- 
mainder to liis first Ac. sons in tail, remainder over, 
with pow’er for IiLs son to jointure any wife he shoRld 
aOeiwards many, to the extent of 100/. per ann. ; the 
fatlicr died, and the son married a woman, to whom, 
after marriage, he appointed certain lands in trust for 
her for a jointure ; aud he covenanted, that if they were 
not of tlic value of 100/. })er aim., he would make good 
the deliciency at any time during his life ; he lived 
several years, but no complaint was ever made of the 
vabic of the land, nor was he rerpieslcd to make good 
.my deficiency. Upon bis death without issue, the 
widow brought her bill to have her jointure made up 
100/. i)cr aim. ; and it was so dccreeil, a covenant to 
provide for a wife not being voluntary ; iiiid as to her 
not requiring it before, no laches can be iinputoil to a 
[ fiiiic covert. PaihergUl v. b'olhergiU, 2 Fiecm. 256. 

A, on bis marriage, .scliled a rent charge on his wife 
for her jointure, and aftcrwanls dc vj|e8 to the wife part 
of the land charged with the rentdittge. ^ IBllis, that 
the rent charge might be ap;)ortioncd. Bill d^inissed. 
Knight V. Callhorpe, 1 V’ern. 347. AVill,'C. 6p; 
Kent CiiARiiK, Apportionment of. 

A man settles land of 6/. per ann. to the use of him- 
self for life, then to his wife for life, and agrwl she 
shall hold the land until 100/. shall be paid by lua 
heir to her executors, Nc. She, by a writing purport- 
ing to be her will, disposes of this 100/. and dies in 
the lifetime of licr husband. A good appolhthient in 
ixpiity. lilflsaw v. Sawyer, 1 Vem* '244t Power 

TO DISPOSE IlF WiLI. ; FkME CoVEHT^j^;^ 

Feme covert may, in life of dispose of 

money laid up out of her separate maiA'tf&nce. td.ib, 

A charges land in D. wlth.R portion for a daughter 
by a first wife, and then inarriea and' settles pert of 
these lands for tlie jointure of a second vifife, who has 
110 notice of the charge.* A bplicving the jiortion would 
t'dke place of Uie jointure, by will, gives other lands 



1230 In bar of SETTLEMENT O 

in £. in lieu thereof. The wife, combination with 
the heir, refuses to accept tlie devise. Decreed, 
daughter should hold the lands in D. till her portion 
was paid. /I'lnv v. 1 Vern. 2 1 9. 2 Vent. 3ti3. 
S. C* difllTcutly staled. Ciiauok or Lands. 


Xlll. In uaii of Dowkii, Tinitns, &r. 

The personal estate of an honorary freeman of the 
city of Tendon, is, in case of his dying intestate, dis- 
tributable according to the custom of Loudnti ; and 
his widow is not barred of her customary share by a 
settlement whu'h is expresst.‘il to be in lieu of all tlowcr, 
or thirds, or t»tlier portion at common law, or otlierwise 
ont of his freehold ami copyhold lands. Onslow v. 
tb/shno, 1 Sim. 18. Wipow; (.'ustom or Loxoov. 

Covenant in settlement by husband, in event of his 
death leaving his wife surviving, and cliiMren within 
six months after death, topay, i.\c. one full and clear 
moiety of all such real and personal estate as he shall be 
seized, &c. of at his death. I Icld, on principle of part 
performance, the willow was not entitled, in addition 
to the moiety under the covenant, to a third of the re- 
sidue of personal estate, by intestacy of liusbin*!. 
Gart/isftore V. 10 Ves. 1. Widows* Tniiios ; 

CovT.;^ Paht. Pkhp. 

Provision by settlement in lieu, 5ic. of all dowijr or 
thirds, which wife might otherwise be entitled to of 
real or personal estate, held to bar her interest, in what 
was not disposed of by will of husband. Pruce v. 
Dmison, 6 Ves. 3H5. Iicmi. ^ Wiif;. 

Provision by marriage settlement not held v\ pur- 
chase of all the property of wife, unless that is express- 
ed or clearly imported. /^/. //>. Sj i'ai(a'(e Ksta'ii.. 

A provision previous to the marriniie of a female 
infant in bar of dower, thiriN, ;md all claim upon the 
real and personal cst.ttc of t!ie hu.-b;iiul, if pruMiious 
and UQceitaiii, as that ih-.* pf'rsonal tslato M.all gt» ac- 
corrling to the custom of Loi.don, does not bar her. 
Smith V. Smith, 5 Ves. Diy. IJowlji. 

Dower barred by settlement picvious to liianiagc, 
during the infancy of the wife, of stock and leasehold 
property, partly the l.usbarnr.-i, partly the wife’s. 
irVUliiiiiis y.Chidu, 3 Ves. (j-45. Dow'fii; Ini ancy. 

Jly the settlement, nuule on the in.iii iageofa female 
infant, an c.state wn.^ settled on the husband’s motiicr 
for life, remainder to the husband for life, retnainuer 
to the wife for life, witli lemuinder over in bar of 
dower. The settlement will not bind the wife, in le- 
gardthe mother might (whicii she did) survive the 
husband ; the wife may ibeiefoie elect to take the pio- 
vision under the settlement, or ber dower and fiei* 
bench. CartilJms v. Curulhers, 4 Jlio. C. C, 500. 
Doweii ; Kri.criijx. 

Leasehold estate settled •* in lieu of dower,” is not 
a bar of thirds. Cresswdi v. Huron, 3 Bro. C. C. 302. 
Widow's Thirds. 

Provision in a settlement that tlie wife shouM not 

barred of any thing the husband should give or 
leave by deed or will, he dies intestate and a lieen.uu 
of Loudon, her shnr(!S by the statute and eustom are 
not a satisfaction of the euven<aiit. Kirkmau v. Kith- 
711(111, 2 Bro. C. C.9G. Custom or Lundov ; Si/i i i.t. 

JSA'IISF. OF. • 

Covenant by deed before maniage to settle on his 
wife, if she survive, part of the real estate for her join- 
ture, and in iiill recunijienee of all dower, or thirds, 
which she can'any way claim, i\c. ri'it of any lands, 
&c. of which he is or shall be seized of fieehold or in- 
lieritance, sliu is hereby burred from claiming as her 
free bench, .copyhold purchased afterwards. IValker 
V, lV(ilker,{ VC.-5..54. Widow’s Kree 

L, previous to bwmariiage with A, covcaiinleu that 


I MARRIAGE. dower ^ thirds', 

he would, by will or by some good assurance, gmMo 
D or her mother or her executors, &c. in trust for'©, 
1000/. to be paid to her after his decease for their 
separate use ; and in case be should not by deed or 
will assure the same, then bis executoi-s, &c. sho^d 
]>ay the 1000/. L died without such deed or will. 
1 Icld tlmt D was not entitled to the 1000/. and her 
distributive shnre of L's personal estate also ; it being 
iiiciint by ]j nut as a debt, but a security only fur his 
wife’s provision. Lee v. Cor, 3 Atk. 419. S. C. 
1 Ves. 1. PoKllONS, IlUllAIll.F.. 

A man by marriage avtwles covenants to pay his 
wile, if slic survive him, 1500/. in full of dower, thirds^ 
custom of J^ondon, or otherwise, out of his real and 
|XMM)nul estate. A dies intestate. I'lie wife is barred 
of her share by the statute of distributions. DaviltiM 
V. Davillo, 2 Vern. 724. Distribution, 

A jointure settled on wife by articles previous to 
marriage, but to wliom she was no party will not bar 
her dower. Dulif v. Lifiich, 3 liro. P. C« 478. 
Diivxr.n. 

Settlement in bar of .all the wife’s demands, out of 
her husband’s pcisoual estate, by the custom of the 
rovitice of Voik, or otherwise, will bar tlie wife of 
cr dLtrihutive, as well as customary part. Benson v. 
BdUds, 1 Vern. 15. S. C. 2(:!ia. Ucp.262. Cus- 

lOM OF VuUK, now DAHRAIlLr. 


SKTTLKMKN r OF FAMILY DISPUTES. 

Agreement in settlement of family disputes, one 
party being guilty of gross fraud and concealment of 
the rights of tiic other, set aside after great length of 
time, doydon v. Cordon, 3 Swan. 400. Frauds 
Lent.! II OF Time. 

Family agreements not sii]>ported if founded in the 
inistaki: of cither party, to which the opposite party 
i.s acixssary. Jd, Ahl, See id* 433. Mistake *, 

Fit A ID. 

A family agreeincnt concluded in honest error is 
binding ; not if either party has been misled by the 
concealment of material infoiniatiou. id. 470. 

A family agreement may bind the parties, though 
neither of them had a valid title to the property in ques- 
tion. Id, 471. 

Family agreements require communication of all 
matciial eircunistiinces. Id, 473, 

A deed executed by the mernbtirs of a family X» 
detenirmu their interests under the will and partial 
intestacy of an ancestor, not iiiforccd, it appearing 
on the face of the deed that the: parlies did not under- 
stand their rights, or the nature of the transaction, and 
that the heir surrendered an unimpeachable title witli* 
out considuration, and cvidetiee being given of hi^ 
gloss ignorance, habitual intoxication, liability to im- 
position, and want of professional advicte, in the.jab* 
setiie of diicr;t proof of traud, or undue influence, and 
after an arquicscence of five yeai-s. Dunnage v. IF/iite, 
t Swan. 137. Fuauo ; liiNoiiANCE of IIights. 

An estate being limited, under her marriage settle- 
ment, to A for life, with remainder to iier c|^ren by 
her ilecoased husband in such inunucr as j0^'should 
ap|M)tiil, remainder, in default of appointm&lt, to ail 
the children as tenants in common, an agreement by 
the children that on her joining in suifering afecovery,. 
the first use to which tiiu recovery should enure, should 
be to A for life, without iinpeaclimcnt .of waste, is» 
it hccins, valid in equity ; and the CQUtt therefore re- 
fused to continue an iujuuetion to iest^n her from 
cutting limbci', unless security were given to her for 
the value of all vvliich she luignt cut during her life* 
Davis V. Uphill, 1 Swan. 129* 

la ail arrangement settling the interests of all the 
brandies of u family, children may contrat:t with each 
otiicr to give to a parent who hud a power to distribute 
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pTq«i% among them, some advantage which the 
pamt, without their contract with each other, could 
not have. Id, 136. 

Specific performance decreed of parol agreement as 
to land, made as a family coinpromise of doubtful right, 
where there had been part performance by possession 
and improvements and acquiescence, near nineteen 
years, a third person being permitted to act on his 
conception of the rights, not questioned at the time by 
defendant who had acquiesced under expectations from 
tliut third person, which were in part disappointed. 
Stockley v. Siockley, 1 V. & H. 23. See also S. P. Sta- 
pifton V. 1 A tk. 2. Spkc. 1*ekv. ; Acquies- 

cence ; Length of Time. 

Family compromise favoured, if reasonable, and 
upon a doubtful right ; even in the strongest case ; as 
where one party wasdrunkat the time. /(f.30. IJuunk- 

FNNESS. 

But whether upon a mere supposition of right, pro- 
ving cnroncoqs. Qutvrf. Id. ih. 

I'lie court will supfMirt contracts entered into to pre- 
serve tlic {)cace of families ; and therefore, where a son 
upon his mairingc joined with liis father in re-settling 
the estate, and by a meuiorandum executed at the 
same time, agreed to secure oOO/. to each of his sisters. 
Held, that there was suflieient conshleration foi the 
€!ourt to decree a specific performance < ' th* .. 
meiit, an attempt to shew that it h -tl heto ol oic 1 hy 
an undue exercise of paicntal iniiu nee having failed. 
Wycherley v. W ycher by ^ 2 EiXtiit 175. Si'i:c. Pekf. ; 
Parent & Child. 

An iinclu in coiisideratioii of natural love, and in 
order to reconcile the family covenants to settle his es- 
tates on his nephew. 'I'his covenant shall he executed 
in specie, though objected that the remedy is at law. 
Wiseman v. ihjpvi', 1 Ch. Uep. 153. Spec. Pemf. | 

SEVKllANCi:. 

See Ksi'aje, VI. 2. 

SJA\ KUS. 

JSee Canals, Cec. 

SllKUlFF. 

By the 47th order of the Exchequer, where a sheriff 
neglects to return any proi.oss tlelivered to him, a nile 
may he given tlie last day of the term for him to re- 
turn the writ hy the seal ilay, or be amerced 40*. 
Kirkhy’s Ord. Ezch. 25. i>ce 1 Fowl. Ey.jh. Fr. 155. 

W hat the- sticrilf does in the case of a .t of tie 
exeat regno, is upon his own responsibility. Boehm 
V. B'ood, 1 Turn. & U. 340. Me exeat Uegno. 

Where un injunction is issued after execution 
against the goods, the sheriff may proceed to sell, 
hut the court will, in special cases, stay the money 
in his hands. Hawkshaw v. rarkins, 2 Swan. 549. 
Pit. Injunction. 

If an injunction is obtained on hill filed, after exe- 
cution executed, and at the time of the injunction 
being obtained, the goods are not yet out of the hands 
of the sheriff, if the sheriff proceeds to sell without 
process, he will be ordered to pay the money into 
court. It was formerly the practice to make the she- 
litf a party in such case by sup]ilemcntal bill, if the 
money has come iuto his hands since the injunction 
issued, or by the original hill, if it was in his ha mis 
at the time, but we are now got into a much looser 
practice. Diet, per Eldon, C. in Franklyn v. Thomas, 
3 Mer. 234. 

Sheriff levying upon goods alleged to be in settle- 
ment, cannot maintain a bill of interpleader. UlingsOy 
V. Boulton, I V. & B. 334. Pn. Interpleader. 

Motion granted, that the sheriff of Kent might be 
oidcrod to pay ilie party money under an attachment 


for not paying costs, with the^eosts of the motion* 
Anotu 11 Ves. 170. Solly v. Creathead, Beame’s 
Costs, 363. S. C. Levett y. Leiteneth id. 138. 8* P, 

So where on attachment, the sheriff returned cf/ii 
eorptis and lauguidus, a duces tecum was awarded, 
upon which he returned adhuc languidus. On affi- 
davit that defendant, neither at the time of the return 
nor since, was sick, but goes abroad, the sheriff 
amerced 5/. Anon. Wy. Pr. Beg. 394. 

A sheriff amerced for not returning attachments, 
upon affidavit tliat they were now returned and deli- 
vered to the party, moved to discharge the amercia- 
ments, they nut being yet estreated, granted. Id, See 
Harr. Pr. 118. 

An injunction against proceeding at law, extends 
to prevent a suit against the sherifis, for not paying 
over money levied in the original suit, before the in- 
junction issued. Bolt V. Uunivay, 2 Anst. 556. 1f- 

JUNC. TO STAY PnOCEEDlNGS. 

Sheriff taking party on attachment for contempt, 
and nut paying costs, and suffering party to go at 
large, ordered himself to pay those costs, and costs of 
contempt. Solly \. Orenlheiul, 11 Vcs. 170. S* P* 
l.eciU V. T^ettancyt Beame’s Costs, 352. Ph. Costs. 

I ^ctenduut, Vho resided in the county palatine of 
(Miester, being in contempt for want of answer, an 
attachnicnt issued, directed to the chiimbeilain of the 
county palatine, or his deputy, commanding him to 
issue a writ to the sheritl' of the city of (Jhenler to at- 
tach defeudant. I he writ not being returned, ano- 
ther order was made, directing the chainhcrlain, or 
his di;puty, to return the writ futlhwith, whereupon 
he returned that he had issued his writ, hut that the 
sherilf had made no return. Piaintid' then moved 
that the sheriff might make a return on the writ, 

( which, however, could not he, iis the writ was re- 
turned in court) ; and after searching precedents, the 
shciiffi was ordered to return tlic chuinbcrlain’s man- 
date within six days, which he did accordingly* 
Clough v. Cross, Hick. 555. In Seddon v. Curghey, 
cited in S. C. plaintilfs sued out a test, sci.fa. against 
defendant, directed to the ehaiicellur of the county 
]}nlatine of Lancaster, or his lieutenant or deputy ; 
the chancellor issued his precept to tlie sheriff of the 
county, who made no return. I'lie question was, 
whether plaintiffs were to call on the sheriff in open 
court, or to move that the chancellor might return 
the writ of sci. fa. The latter method was adopted, 
aiuLun oider made accordingly. It was agreed that 
the next step inusl have been against the sheriff, pray- 
ing that he might return the precept. 

Threx! orders arc said to be necessary to compel the 
sheriff to return the writ ; 1st, that he do i-cturn it ; 
2d, that he return it in a certain number of dd.ys, or 
stand committed ; 3d, that ho do stand committed* 
Id. 

The high bailiff of the West Biding of Yorkshire, 
after receiving a huh. cor. cum causis against defend- 
ant, discharged him under the insolvent act. He was 
ordereil to stand conimitiud for the contempt, unless 
cause shown, and such order was made absolute 
shoilly afterwards. KemtaL v. Hick. 69* See 

Wheldole v. Whcldole, Hi Vcs. 378. where defeudant, 
who had been charged with un aUat'hment for ^non- 
payment of money, was liischargcil under an insolvent 
act, the marshal of the King’s Hench, who had liim 
in custody in an action of dehl, rcfusetH to discharge 
him without leave of this court. 

Wlu^rc an attachment has issued ag^nst a person, 
and the sheriff takes a bail-bond for his. appearance, 
and delivers it to the plaintiff, the court will discharge 
a rule made upon the slieriff to shoW cause why he 
does not bring in the body ; for the plaintiff is not 
without remedy, as. he may move on a cepi corpus re- 
turned for messenger to the county where the peison 
lives. Anon, 2Atk. 507. 
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'Amerced 61. for return of non est inveutw, he lUir- 
ingbeen in dcrendont’ft oompany. Stradliug v'. EL 
Pmbroke, CarVt 44. So in Civmpton v. Meredith, 
and Iftmkey v. Wight, id. 109. the sheriff was amerced 
for not returning a writ. 


SHIP RKGISTRY, AND REGISTRY ACTS- 

Coder a commission of bankniptry against two 

artners, sliip registered in the name of one of them, 

ut in (he or^ring and disposition of both, forms part 
of the joint estate. Kip. Ihirn, 1 Jac. & AV. 378. 
RanKCY. Rf.I'VTKD OWNF.IISHIP. 

Apeement lietwcen A, II, and C, tliat they shall 
purchase ship to be registered in names of A and B, 
IS against public policy, and demurrer allowed to bill 
for account in such transaction, liattrrbhp v. Smpth, 
3 Mad. 110. Public Policy ; Aokkkmt. 

The bill of sale passes the absolute property in a 
ship at sea, subject only to be divested in case of the 
indorsement on the certificate of registry not being 
made within ten days after the return of tiic ship to 
port ; {x>wcr of attorney to sign an indorsomenl on the 
certificate not revoked by bankruptcy of the vendor, 
sulKiC()uent to the execution of the power, but pre- 
vious to the indorsement, being a power only to do a 
mere formal act, which the bankrupt himself might 
have been compelled to execute, notwithstanding his 
bankiuptcy, and for a valuable consideration ; thore- 
foro, in this case, the indorsement on the certificate 
being made within the ten days, under a [Miwcr of 
attorney, the grantor of which had since Itcixmic 
bankrupt : held a siUlicient compliance with the terms 
of the registry act. iJiuoi v. Kinni, 3 Mer. 3*2*2. 
PoHFH OP Atiouney, Revoc. OF j Bankcy. Ef- 

PECT OP. 

Agreement for sale of a ship void under tlie registry 
acts, 26 G. 3. c. 60., and 3 1 G.3. c. 63. for want of 
the certificate of registry being duly recited in the 
memorandum of sale, although a copy of such certi- 
ficate was tliereto annexed. 'Ihe policy of these acts 
prevents a court from looking on one who has not 
strictly complied with their provisions in the light of a 
purchaser- Orcio/c/- v. Ciurke, *2 3Ic:r. 75. 

If oil sale of a sliip there is no bill of sale or in- 
dorsement of certificate of registry, no lelief can lie 
given in eipiity, on ground of accident or fraud. 
Thompson v. Leake, 1 RJad. 39. Mistake ; Fiiauh. 

The registered owners of ship are primd facie alone 
liable for repairs ; though so n/gistered without their 
knowledge. Eip. Machell, 2 V'. 6c. B. 216- S. C. 
1 Rose, 447. Repairs. 

.The registry of a ship is conclusive evidence of the 
property, even between creditors ; excluding all trusts 
created by acts of the parties, as by payment of money 
on a purchase in the name of another. Distinction as 
to trusts arising by operation of law u[ion bankruptcy 
or death. Rip. Houghton, Kip.Hrihble, 17 Yes. 251. 
S. C- 1 Rose, 177. 

The registry of a ship is conclusive evidence of the 
property upon the policy of the registry acts ; even 
against the claim of creditors upon a joint purchase 
and various acts of apparent ownership, within the 
bankrupt act, 21 .lac- 1- c. l9. s. 11. Kxp. Yullnp, 
15 Ves. 60. £vid. ; Bankcy. Reputed Owneh- 

8«IP. 

Transfer of a share in a ship to another part-owner, 
void by not procuring the indorsement upon the cer- 
tificate, within tlie time prcscrilicd by the registry 
acts, after the arrival of tlie ship. Speldt \ . JAschmere, 
13 Ves. 688. ^ 

Lien of a master of ship by bills drawn^ and^pay- : 
meat made for necessary repairs abroad in (he prone- | 


ctttion of the vctyage, though no hypothecation. ' 
sep v.Chriitie, 13 \CA. 69A. Lien. 

Whether the leral title ikoder an assignment of a 
share in a ship fauing undter ' the ship registry acts, 
26 G. 3. c. 60., 34 G. 3. c. 68., or for want uf^tbe 
indoTsement upon the certificate, within ten days t^er 
the return of the ship to jfiort, if that was prevented by 
fraud, relief can be had in equity ? in what form, and 
whctlier it may not be had as to the freight ? if not as 
to the ship, though both were comprise in the same 
bill of sale. Qit.? Mestaer v. Gillespie, 11 Ves. 
621. Fraud. 

Ships purchased by one partner, held separate pro- 
perty, as lietwecn creditors, after his bankruptcy, ami 
deaili of the other, ujMin circumstances, particularly 
the registry being made in the name of one partner 
only, and licing afterwards continued for a fraudulent 
purpose. Curtis v. Perry, 6 Vcs. 739- Pabtner- 
snii* ; Admon. of Assets. 

No relief given to aid a defective contract, &c., 
not conformable to the ship registry acts. hi. 746. 
Mistake. 

A bill of sale of a sliip was made a collateral secu- 
rity, and the papers, &c. delivered, but there was no 
recital in the bill of sale of the registry, pursuant to 
act 26 Geo. 3. c. 60. This cannot lie sup||}ied against 
assignee of a bankrupt, and bill for that purpose dis- 
missed. liihherl v. iLdlcston, 3 Bro. C* G. 671. 
Mistake. 

An assignment of a ship by way of mortgage, 
which is defective by not having complied with the 
rcgistiy act, cannot lie made good in equity. Ea/>. 
Jiulicel, 2 Cox, 243. 


SHIP, AND SHIP OWNERS. 

See also JunisinciiON, lY. — Pii. Injunc. 20.—- 
PlllZK. — 'S tAT. OF, 1 1. 39. 

Captain of ship may file interpleader wlicre parties 
claim adversely under bill of lading ; but othciwiso 
where paramount to it. T.owe v. Henderson, 3 Mad. 
277. Pi., iNiKiiri.KAM-.n. 

Mortgage of ship at sea (the forms of registry act 
lieing ob-served) held valid, and an injunction grant- 
ed to prevent an improper iiidorseiiient on ccitificatc 
of registry of .sliip. J'hompsim V. Smith, 1 Mad. 395. 
Mnirro ao k ; 1 \ j c .\r. 

No lien on a ship a broad can be created by parol, 
nor by bills of exchange diawii by the master ; unless 
upon mistake clearly established, the instrument can 
lie con-ccted, as in the case of a joint bond intended 
to lie joint and several. Kip. Ilulkelt, 19 Vcs. 474. 
Ljkn. 

laen on a ship for repairs done abroad witbemt hy- 
pothecation : as to advances for any other ivuiriioses, 
Qu. 1 S. C. 3 V. & B. 135. S. C. 2 Rose, 194. 
229. Likv ; Hvpotiiecatiov. 

A ship, while the possession of it ' is retained,^ is 
specifically chargeable in rcsjiect of the expense in- 
curred in repairing it : but the possession parted 
with, the lien is lost. Exp. Bland, 2 Rose, 91. 
Lien. 

The owners of a ship arc not inter0sted in it as joint 
tenants, but as tenants in common : upon a bank- 
ruptcy, therefore, the bankrupt's share passes to tlie 
cierlitors under the bankruptcy, without being liable 
specifically to the claims of the other part owners, in 
respect of tlieir disbursements and liabilities for the 
ship. Kxp. Harrisem, M. 76.' Banxcy- Assion- 

MLNT, WHAT BASSES. 

Part owners of a ship are tenants in common, not 
joint tenants, the other partners have no lieb, there- 
fore, on the share of one, a bankrupt, having been 
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•bp^anagiiig owner. for outfit, freight,'^. Exp. 
f^g, 2 V. fit U. 242. S. C. 2 Boee, 78. n. 
liANKCY. Lien. . Si; ^ 

J^ien for general ebliitnbution to individual loss by 
pfoperty thrown overboard for the safety of the ship 
ttader the right of the master to require . secniity, 
not ezteuded to an injunction against delivering the 
cargo, receiving the freight, and parting with any 
share of the ship. The mode of adjustment not con- 
fined by usage to. arbitration. Hallet v. BousJieLd, 
18 Vea. 187. Contribution. 

The property iii the freight may be distinct from 
that in the ship, and is an insureable interest. Mes- 
taer v. GilUspUt 11 Ves. 629. Insuranci:. on what. 

Sale of a ship at sea valid, notwithstanding the 
bankruptcy of the vendor before her arrival in port ; 
and, therefore, before the title is complete by the in- 
dorsement on the certificate of registry, if the other 
requisites of the ship registry act were previously 
complied with. 7d. 639. Uankcy. Assionment. 

Sale of a share of a ship is good without actual 
dclivciy. Whether an executory agreement for the 
sale of a ship must recite the registry under the 
26 G. 3. c. 18. s. 17. Qu. ? Addis v. liaker, 1 Anst. 
222. Sale. 

Mortgage of a ship in the port of l>ul*’’n. -md de- 
livery of muniments, the iiijrtga^i^o ‘■ •sured her 
there, and made a second : . rtgage ; t!:e second 
mortgagor took possession as soon as he was informed 
she was in an English port : this is a sufficient pos- 
session to take it out of the slat. 21 Jac. c. 19. kjp, 
Batson, 3 Bio. C. C. 362. IUnkcy. Reputed Own- 
ership. 

A, by deed, assigns the cargoes of two ships to B 
and C, but has no charter-party or bill of lading to 
deliver to them. On the arrival of one of the ships 
he assigns to another |ierson, and afterwards com- 
mits an act of bankruptcy : Held that R and C, not 
having been ready to take possession of the ship on 
her arrival, had thereby permitted A to continue re- 
puted owner under the stat. 21 Jac. 1. Phitput v. 
iri/Ztiifiu, 2£den, 231. id. 

Master lieing turned out of possession upon the 
vessel’s being captured, docs not deprive him of his 
lien for the freight in case of her re-capturc. Eip, 
Cheemun, id. 181. Lien. 

l*art owner of a ship in the K. 1. Company's ser- 
vice is liable to pay the bills of the tradesmen em- 
ployed hy the husband of the said ship in fitting her 
out. Tolson V. Ualletl, Ambl. 269. 

Mor^;a^ of a ship at sea good in ba"' -iptry not- 
withstanding the stat. of Jac. 1. if the party procures 
the bill of sale, &c. ; contra if he is incautious or 
negligent, as by suffering the ship to come back and 
go on another voyage. T'xp, Matthews, 2 Ves. 272. 
Moh'I'OAOe; Bankcv. Reputed Ownership. 

A ship pledged abroad by the master for expences, 
&c. well hypothecated, and the part owners liable. 
Samson y, Braggin^ton, 1 Ves. 443. 

No lienton a ship or proceeds from sale of it for 
repairs done, except in course* of a voyage, liberty 
given to bring un action as to the personal liability 
of the part owners who received the benefit. Ld. 
Hardwick’s decision in DoddingUm v. Hallet, id. 497. 
has been overmled, and now settled that part owners 
in a ship are not to be considered as partners, iiux- 
ton V. SnoOf 1 Ves. 154. 

Assignment of outward bound ship without jms- 
sossion and delivery of bills of lading, policies, &c. 
good against creditors. Brown v. ileathcote, 1 Atk. 
160. Banecy. Reputed Ownkr^iip. 

A ship being insured from London to Carolina was 
taken by a Spaniard and retaken by an English pii- 
vatcer, who carried her into Boston, where no person 
appearing to give security, she was condemned and 


apld, and after the lecaptors had their moiety, the le- 
ttdue remained in the court of admiralty at Boston. 
Defendant brought an action at law on the policy, 
and recovered ; and plaintiff, by his injunction hill, 
insisted that defendant ought to have recovered no 
more than a moiety of the loss. The court refused - 
the injunction, fur as defendant had offered to relin- 
quish the salvage, he was entitled to recover the 
whole money insured. By 13 G- 2. c. 14. s. 18. 
the recapture of a ship is the revesting of the owner’s 
property, so that it is doubtful whether the act can 
operate when insurances are made, interest or no in- 
terest. Salvage must be deducted out of the iiion^ 
recovered by the policy, if come to the hands of the 
assured. Pringlo v. Hartley, 3 Atk. 195* Insur- 
ance ; Stat. C. of. 

On a ship's being repaired in the river Thames, 
and fitted out there with new rigging and apparel, 
the ship itself is nut liable, but the owners ; sccus, 
if repaired or fitted out at sea, where the mast^ alone 
may hypothecate. Wntkinson v. Bernadistonp 2 P. 
W. 367. 

T lent 1) 6001. D assigned a one-sixteenth in a 
ship, and by defeasance it was declared that T out 
of »’>ie eirnfhgs should pay himself 600/., and sliould 
account to D for the surplus, hut there was no cove- 
nant for payment of the money. Tlie ship was lost, 
and T brouglit his bill against D's executrix for the 
debt> she denied assets prwter to satisfy specialty 
debts : Decreed, she should account for testator's es- 
tate, and T to account for the earnings, and .to be al- 
lowed fur the outfit of the ship, though castaway* 
Tvrrel v» Ly, Thomas, 1 Vin. 183. pi. 5. Account* 

In a voyage the master of ship is the owner’s ser- 
vant. and his duty requires him to provide necessa- 
ries for the ship, and it is the owner’s interest that 
they shoulil be provided ; therefore what the master 
necessarily takes up (though not ou bottoniiy) and 
employs for tluit purpose, the owners must pay. Cary 
v. White, 5 Bro. P. C. 325. Princ. & Aoknt. 

Master of a ship buys provision for the ship and 
has money from the owners to pay for the provisions, 
but fails without paying the money; The owners are 
liable to pay in proportion to their respective shares 
in the ship : master of the ship is but a servant to the 
ownots. Speennun v. Degrare Cnllway, 2 Vcm. 643. 
PiiiNc. & Agent. 

A master of a ship, without the owner, entered 
isito a charter-party with plaintiff to undertake a voy- 
age on certain terms, and fur due performance he 
bound the ship, teckle, Ac. valued at 3001. The 
master deviatcfi, and conimitted barratry, for which 
laintiff obtained a sentence against him in Spain, 
'he owner brought trover for the ship, and an action 
against plaintiff' for the freight. Per cur. The mas- 
ter is liable for the deviation and barratry, bu^the 
owner is not liable beyond the sum at which tlie ship 
was valued in the chaiter-iiarty. drum. 2 Ch. Ca. 
238. 


SIMONY* 

See Ecclesiastical Persons, &c* IV* 

• — j. 

h 

S1M14.E CXINl'RACT* 

See Debtor & Creditor, III; 


' * SMUGGLING. 

Seo Illegal Transactions. 
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SOLICITOR, Am) SOLICITOR A?iD CLIENT, 
See a/5i)1V\NKCY. X.5 . — Ph, Costs, 10. Cy)* — Pniv- 

Cll’Al. Ac,f.M. StAT. (\ OF, il. 4 . 


request, witliout affidavit that iliere is no apfpreheiiBgn 
another party will apply for the same purpose. Eip. 
Oiivn, 6 Ves* 1 1. S. P. Foley, 8 Ves. 33. 


I. CONM'IIIITION OP ClIARACTEn OP SoMCTTOIt, 
AMI ACTING AS Sl.’ClI. 

IT. PvRTNEltSIIIP WITH UN«3l' ALI FlEO PeRSONS. 

III. SiKiKiNc OFF Rolls. 

IV. JcHiSnitllOJI OVKIt, and UlS lilAIIITITY AND 

P 1 UVU.F.OF. ; AM) llEnF.IN OF HIM Rn.L OF 
CoS’lS, AND 1 It ANSAl'TlONS KETWEFN HIM 

AND Client. Si-i'tthn Pk. (’osis, 10. 

V. The Constitution or Ri i.ahonsmip hftavkin 

'JUEM AND ClIINT HOW HOUND IIV Soi.l- 
ciToii's Acts, and when Seuvice of Pro- 
cess UN HIM IS UUUD, 

\ I. Or PuoFissioN AT. Confidence. 

VII. Solicitor's Lien. 

1. Constitution of Ciiahacteu of Solicitor, and 

ACTINO AS si tu. 

Master was ordered to tax costs of all paities, and 
amount was directed to he paid out t)f a.vsuis of testa- 
tor in cause by Ids execiintLs, wlio ueie to be at lilu-ilv 
to py the costs of curtain panics to A, their soliciloi\ 
A was an attorney of K. iL and C. P., but m ver b id 
been admilled as a soliciior in cliaticurv, ami iiiaNter i 
for that reason tlisallowcd the whole of ins diarecs, ex- j 
cept what he had paid to bis clcik in couil. llo laid, I 
however, previotisly reiv-ivutl from bis cimnts to full 
amount ol ids bills. Petiti<m ot cbuuls ft»r oidor on 
master to leview bis <v.iiiiicatc ami tax A's bills dis- 
missed, PveOhlp V. Ilwlihtcfl, ■- Sim. *247. 

Solicitor, who bail lu s nnuj in'.upable of prac.tisinir 
(without being ic-admiticd ) in couseqiieucc i»f having 
neglected to obtain a certibcale for one vvliolo year, 
onlcrcil to bo rc-ailinittcd, on paymciil of a small iiim 
only, without tbe arrears of duiv. Lj/f. JJumtu, 

I l uni. ife R. 50. “ ^ 

An uttorney may practise, thougli a bankrupt. ; 
A.rp. Brotou, 2 Ves. J. tit>, Iianria. Ki-rEcr of. 

Notice of motion ;:ivcii by oim not allowed to act 
as a solicitor, not good. liApAlrooimor, 3 P. W. 104. 

JI. Partnership wiih vnuuamited pLusoNn. 

Cl ranting a iiioidy of tbe jirotils of the bnsiin*ss of 
an attorney to an unqii.iliticd pei-.-un, for the iidxcfi 
consideration of the gcod-wili of ibu business, which 
descended from father of grantor, the advuiiceiiieut of 
money and family atfeelioii, is not contrary to tbe po- 
licy of the ‘2‘i G.'2. c. 4t). s. 1 1. G/m//, r v. Cand- 

ler, fi Mad, Ucp. 141. S.C. 1 J.'i(;.225. Scat. C. OK. 

Rut it is oUierwisc to enter into paitiiersbip with 
an unqualified person. Tenth v. Hoherts, cited id. 
145. n. (tt). Ido 

All agieemcnt to share profits, and act as a writer 
ill the office, but not lo be considered as a jiurlner, is, 
in fact, a parluersbip, and witldii the above statute. 
Id. ib. 


III. SlRTKINC. OFF Rul.l S. 

Application to reiiiuve u solicitor fioin being or act- 
ing as a niastei extiaoidinaiy ol tbe coui l of cbancoi v, 
and to stiike Idiii off tlie loli oPsucli court, tliougb it 
may be pio^iciTy made, by reason ol Ids curidiicl in 
matter of bankruptcy, should not be niaiio in lunk- 
rupley, but should bo addressed to the gurieral juiis- 
fliction of tbe; court. Exp. l^ice, 1 G. ^ J. 78. Pn. 

I MITi; MM, I’lioi. KE 1*1 \C;s, 

bojicitor falsely iepre.seiiting that an injunction w.i:i 
granted, liaiib: lo damages, an tiulietnieiit, ami to lie 
struck off tin: ‘.oil. Kimpiim v. Gr, 2 V, &, B. 352, 
Court will uot sUike feolicHbr oil the roll at hh own 


IV. Jurisdiction over, and his Liaijility aHD 
Privileok ; and iiehein of ms R11.1. of Co.st.s, 
AND TkaNSACI'IOMS BETWEEN BIM AND CLIENT,*. 

Where cause is struck out of paper by laches of 
attorney, motion to reinstate it cannot be made till 
attorney pay 13s. 4d. pcrsuiially out of his own pocket. 
Reg. Gen. Feb. 24, 171)5. JCxcht^ l Hidgw. L. & S. 
(lUl. Laches ; Pr. Ri-storino Cruse. 

'J’bc court will not exercise its summary jurisdic- 
tion to compel a vendor's .solicitor to perform an un- 
dertaking given by him at the sale, to do certain acts 
for clearing the title to the estate. iVarf v. lUuhell, 
2Sini.3M. Vendor & P. ; .fuKisoic. 

Due of the two solicitors vvlui were partners becaino 
bankrupt, the assignees excluded the other from inter- 
fering with tbe affairs of tbe partnership, the court 
iievurtbclfss refused to order the assignees to deliver 
to hull the papers belonging to the clients of the linn 
wiilumt consent of bis clients. ])uvidsm v. Aapicr, 

1 Sim. 21)7. Rankcy. Aosecs. Powers of; Ranecy. 

I’aII 1 NLliS. 

W here a solicitor engaged in various suits obtained 
payment out of court ol a Mini of money, standing in 
tiust in the c;tUM.‘, and retained it towards his costs, 
and upon a subsi i^uunt taxation of bis bill, it appeared 
that ar tbe time be obtained payment of the money ho 
bad ill fact but ii alivatly over-paid, the court refused, 
upon a motion for that puiposu, lo ebargo him with 
iiileiV'st, the p;irtii*.> having m.ulc (‘ousiderable delay 
before they taxed the costs, and tlieii; being no fraud 
or laches impulablc to the solicitor. v. South- 

v'ood, I V. iN: J. 5*27. 'I'axation of Costs; Inieh- 

ISr; I.AMIfi:. 

A sworn i lerk may arrest a practising solicitor and 
attorney on attaclnrient of piivilego, and hold him to 
.special bail. Il'n/nn rig/it v. Smith, 2 Russ. 668. 

Where a solicitor has in bis pitssession deeds and 
papcis belonging to bis I'lient wliicli ho lofuscs to 
part with, the court has jurisdiction to order the soli- 
citor to deliver the di:cds and jcipers, and also bis bill 
of costs, tbe party offering to pay what the master 
.shall tind lo be due to liini, tlmiigb there is no cause 
pfuditig, and tbougli no part of the costs lias been in- 
curred ill respect of any action or .suit iii law oreituity. 

In rr Murnip, I Russ. filU. .Iuiusdiction, 

\\ here tin; same solicitor acts for executor, and tlio 
other co-defendants, the eMalo will be charged in res- 
pect of the executor’s costs, only with that projiortioit 
of the sum due to the solicitor from his clients, which 
llie executors, as betw'ccn himself and the co-defend- 
anls, ought to bcdr, Unrmer v. //nrris, 1 Russ. 15.5, 
Kxoiis. ; (iisTH. 

If bill of costs is taxed after solicitor’s dentil, liis 
lepresenlalive will not be ordered to pay costs of tax- 
ation, altlioMgli more I ban a sixth is dc.luctcd. In re 
Ctile, 2 S, ix S. 46*2. (.'osts of Taxation. 

Uefendants’ solicitor may be a coniiiii.ssioncr for tak- 
ing bis answer. Bird v. lirancker, 2 S. fic S. 186. 

Co.U.UlriMfiNEIl TO -J AKE An.SWKR. 

Ill a .suit instituted against a solicitor, who had also 
acted ill the capacity of stcwaid, for an account and 
for delivery of title ileeds, the court upon motion or- 
ilered die deeds lo be deliveied up to the plaintiff, upon 
payment into eoiirt of so much of tbe balance claimed 
by tlie answer, as wiw not covered by any security. 
Jitilvh y.Stimei^, 1 I'arii. R. 87. See Tyler v. 
Dntyioit, 2 S. 1'roduction of Deeds. 

^Vhcre a client executes a deed in favour of a soli- 
citin', reserving a life inteiest aud a power of rev ocation, 
it is tbe duty of the sulicUiB tn leave a counterpart of 
the deed in the liaiids uf tlie client. Id. 82. 
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V.' . ' « ■ 

, A solicitor cannot obtain tlio taxation of hut agent's ipction of the client, is not alone a siifFicicnt ground 
bill without bringing the amount into court Ost/« v. fbr allowing them, as the solicitor himself is better 
Christian, 1 Turn. 324. I^ji, Costs, Tax a- able to judge of their neressity. Jd. ih, 

TiON ; Pu. Payment itiwto Couht. It is a coiitern])t of the great seal, for a petitioning 

, Solicitor who advanced money to infant for subsis- ctcdilor to strike a docket at the instance of a solicitor 
ti^e of his family, and acted as his confidential ad- who undertsikes to prove the act of bankruptcy, and to 
viscr, is in nature of guardian to. him, and an account guarantee him against any expenses he may be put to 
settled between them within a month after infant be- by issuing the commission ; and the court, therefore, 
came of age, and without latter having any assistance, will not, upon the petition of such a creditor, tax the 
was 0|>ened notwithstanding vouchers wei'e delivered solicitor’s bill of costs. Eip, .Wilsor;, Buck, 306. 
up. lievett V. Harvey, 1 S. &. S. 502. Infant; Bankcv. Comm. ; Coxtemi't ; Taxation of Costs. 
Guardian ; Accouni' ; Fraud. In a cause wliicii has been much delayed, the court 

A solicitor's bill having been partly taxcfl and will not, at the expense of farther delay, relieve tlie 
paid, an order ^obtained as of course, referring the phiintifl* from the conseiiueuces of the gross neglect 
bill generally for taxation, was discharged with costs, of his solicitor. Turner v. Turner, 1 ISwan. 156. 
'riie conduct of the soliciior cannot he iniduced in sup- Laciii.s. 

port of such an order, and tlic costs of aflidnvits upon Seltlonicnt of accounts between attorney and cbent 
that subject were orderetl to bo paid as between solicitor is not coni:Iusive, tin; nature of their c.uunection taking 
and client. Clutionv, Pardon, I Turn. ^ 11.301. their accounts fioin out the general rule of equity. 
miil acQ Grettonv, Ley huitu\ id. 407. Pit. Costs, Leiresv. Morgan, ,5 Price, 42. Af-fouNT'eeET'i'i.ED. 
Tax. of SoLiciTun's liii.i. ; P». CWis, who rw. Attorney acting as agent for mortgagor and iiiort- 

Taxation of costa not ordered on application of the gagee in mortgage, aiui as agc;nt and tpiasi banker for 
solicitor hunself. Seyer v. WaLond, 1 S. S. 97. moitgagor, will not be allowed to ciiarge the niort- 
TaxatiojV.Of Costs. guged premises with a greater sum (altlioiigli actually 

Order foF payment of money to t lie solicitor of the advanced 1^ him on account of his principal and 
party refused. Eduards v. J.uue, 6 Alad. 315. clieiiL, and within the amount of the sum to be bor- 
Pr. Payment out of CoiniT. io\.i:d on moitgagc) than shall be proved to have 

As to opening settled account. Ik < •’< . ittoriicy been really paiil to him in money by mortgagees on 
and client, and the form in wliieb * iiel- -i. -nt should account of, and as agent for, the mortgagor ; nor will 
be delivered. Sec Jtdtues .. lAoyd, ]•) Piice, 62. the most minute fraction advanced by him to make up 
Account Skttlf.o. the integral sum of money be allowed to s*and as a 

Moitgage by elient to attorney r»r costs iluc, and charge on the estate. Id, ih. Account; Mort- 
to become due, held a valid security lor the costs then o.voon & AIoim CAiiKF. 

due only. v. 1 Jac.r)n8. Fraud (ii ncrally, if is not necessary to make an attorney 

Fid. Sit.; Skcuri'i v for (’o.-is. a paity because lie has title deeds in his possession, ol- 

lleld, that an attorney cannot take a mortgage from though it may become so under particular circum- 
bis client for securing future ct)sts, Jonrs \, Tripp, stances. J'emrich \, Herd, \ Mqv.W X, Pu Pakiies. 

1 Jac.322. Seci uiTY rou Cosis ; ruvin, Fio. Sit. Solicitor who had instituted suit as plaintilV's soli- 
Attorney cannot take a niorlgage from client for cilor, hu^ w as afterwards made defendant, after several 
amount of future bill, but secits lor disbursements and years, not having put in an answer, ordered to an- 
inotiey to be advanced. Pitcher v, Ilighp, 9 l*rice. swer within a we^‘k. Moolham v. Hale, 3 V, A 13. 
79. Fraud, Fid. Si i. .92. Pn. Answ i-.r, 

Where injunction is granted against proceedings Generally, a boml, taken by a solicitor from the 
a at law, on instrument obtaiii(;d either as a gift or elient in the prog.ess of a cause, is subject to taxation, 
purchase in fraiul of the livluciaiy situation of tWf Plrnduleutli v, Prnser, 3 V. & H. 175. Pond; Ph. 
donee or purchaser, the court will not impose the tci ms t.'fisT.'t ; Taxa'iiov. 

of paying money into couit, if the relationship he that 'J'hough the court w ill open a solicitor's bill, and 
of attorney and client. Hoddurd w CurliUr, 9 i’rice. uidcr taxation, after several years, and a security 
169. Pn. Injunc. iosi.vy Piioit-:i.dimj.s at Law ; von, or even payment, upon gross errors, fraud or 
Pr. Payment into (hm III- ; Fraud, Fiii. Sir. pressure*, w’iicrc nolhiiig apjifMrcd but a trifling inac- 
NVhorc a commission is taken out upon a del>t curacy, ami under other favourable circumstances, the 
due to a solicitor for costs, any cie/..(or uiav have the court vvould not restrain proceedings upon a security 
bill of costs taxed, if the bankrupt, at time of his olitaincd while business w as depending. Cooke v. 
bankruptcy, was not concluded. K^p, Pridefiur, I iielree, 1 V. 13, 126. Lknoth of 'I’imf. ; Secu- 
O. &J. 28. Bankcy., Proof in; 'Fax. oi Costs. uity ; Pu. Costs, 'rAXAiiov ; Fuacd, .Sit. 

Allegation by client that costs liavcbeen occasioned A grant from a distressed man, in prison for debt, 
by solicitor’s negligence, is deal case of equitable set- to bis .attorney, set .aside as fraudulent in favour of 
olf. Piggott V, iri//m/w.s, 6 .Mad. 95. Set-oi f. children, they deriving as voliiiiteeis, yet having as 
The solicitor employed by the hankrupt to procure fair a claim to be relieved against fraud as the heir at 
his certificate, neglecting to obtain the signature of law. 7’'(W/vmr v. O’/iWim, 2 Pall 6c 13. 214. Fraud, 
the commissioners to the certificate, which had been Fin. Sit. 

long before signed by the ])ropcr nniiibcr of creditors. Grant of annuity voiil for want of a memorial re- 
ordered to deliver up the ceitilicnte and albviavits of gistered, being ciuirged on an estate of less annu*al 
the bankrupt, and to pay the costs of the application, value than the annuity, the grantorbeingthegran- 
Exp, Ifovghtoti, \ i\, J. 14. tee’s attorney, preparing the security and deiiositing 

Jiill of town solicitor cannot be ordered to be taxed, the title deeds, but misrepresenting, the value of the 
on motion of client. Wildhore v. Prynn, 8 Price, estate : proof admitted under his bankruptcy only for 
677. Pr. Taxation of Costs ; PrinI & Agent. the money advanced, willi liberty to file a bill to es- 
A settlement of a bill of costs during tlio conti- luldish an cijuiLablc lieu, upon the ground ^ fraud, 
nuance of the suit, while the client has no ])rofcssionnl and the deposit of the deeds. Exp.iWright, 19 Vcs. 
adviser except the solicitor himsedf, is not a bar to its 255. Annuity void ; Fuavd; Bankcy. Proof in ; 
taxation. Crossley v. Packer, 1 W. 460, Ban ktv. Lien. 

Taxation of Costs. ^ "v. Boneticial contracts and conveyances obtained by 

Charges by a country solicitor for attending the an attorn^ froth 'his client during their relation as 
cause in London, to be allowed in some cases ; but such, sfodT connected with the subject of the suit, 
the circumstance of their being undortak^ by the di- being also'liable’to the cliarge of champerty, dcc^d 
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to stand as a security only for what was actually due» 
and purchases by the attoriu^ declared a trust. A 
subsequent deed not tn separate independent volun- 
transaction, but under the same pressure, and 
called for under the covcoant for farther assurance, 
no confirmation. fVoot/ v. JJowues, 18 Ves. 120. 
t'UAUD, Fid. Sit. ; Confirmation. 

Attorney cannot take any thing from his client for 
his benefit pending the suit but his demand ; nor a 
guardian from his pending the guardianship ; nor 
at its close, nor until tlie ralatton and influence have 
ceased in either case. id. 127. Guaho. Sc Waud ; 
Fraud, Fid. Sjt. 

Purchase of a reversionary interest by an attorney 
from his client, though in the event advantageous, 
without fraud or any misrepn^sentation, the ]iro))osal 
coming from the client, and no confidence upon that 
subject, both ignorant of the value ; the bill charging 
fraud and misrepresentation ; confidence and know- 
ledge on one side, with ignorance on the other, and 
bringing forward the only incorrect circumstance, the 
receipt taken as for money paid, though the considera- 
tion was by deduction from a bill of costs nut then of 
that amount, duonissed with costs. Montesquieu v. 
Suudys, 18 Ves. 802. Fraud, Kid. Sit 4 ( i*L. ilii.r.. 

An attorney shall not take a gift or reward from his 
client while the connection subsists ; it must, as in 
the instance of guanlian and ward, lie previously dis- 
solved. id. 313. Fns I'D, Fid. Sit. 

^ Solicitor ordered to pay all the costs occasioned by 
his refusing to appear for defendant at the hearing 
pursuant to his undertaking, and the costs of the ap- 
plication. Cook V. liroitmheud , l(i Ves. 133. Pn. 
Costs j Pn. Undkutakino to Am:Au. 

A grant of a leasehold interest from a client to his 
attorney, a near n^Uitioii, for wlmin, being on bad 
terms with all his otiicr lelations, lie expressed great 
friendship, in consideration of 1000/. secured by bond, 
afterwarJs re]e«TSetl, and in consideration of Iwiiig in- 
demnified from all costs, suits, and expenses, if the 
title should be impeaciicd, the attorney re-demising 
the lands, at a nominal rent, for the lives of the 
client and his wife. Held, not such a dealing be- 
tween attorney and client as is iiniieachabic on a bill 
by the next of kin of the client, who acquiesced in it 
for several years till his death, and who, in his an- 
swer to a lnu» Feei)giiis<.*d it as fair, and a mere pre- 
ference of one relation to olliers who had disobliged 
him. Belleu) v. 1 .Ibdl 15. 90’.^ Fkaud, 

Fio. Sit. 

All dealings between iiltoniev and client arc anx- 
iously scrutinized in equity, in order to protcet the 
client from his own acts done under the influence or 
ascendancy which an attorney ae<|uirus over him. 
Id, 107. Frauu, Fid. Sit. 

Attorn^ cannot be clianged without leave of the 
court : whether he can relinquish the suit, though not 
paid, and as to the cflect of security, qua.re? CoieeU 
V. SimptoH , 18 Ves. 281. 

The court refuscil to discharge the solicitor in the 
cause from a purchase before ttie master, with a view 
of preventing a sale at under-value. Ae/t/roryn* v. 
Pennynuin, 14 Ves. 517. Salks, Judiciai. ; Puf- 

na. 

^ Solicitor, allowed costs of taxation, the reduction of 
his bill being less than a sixth, eliarged with writs of 
proceedings before the nristef, creating useless ex- 
pense. Yea y. There, 14 Ves. 154. Pk.Taxai ion, 
Costs ot. 

Attorney, quitting his client before trials, cannot 
bring an action for his bill. Cresswell y» Byron, 
14 Ves. 273. ^ 

. Jj^pendcot of fraud, an attorney shall not take a 
gift rriun his client while the relatidh subsists. Wright 
V. Pnmd, 13 Ves. 138. Fraud, Fid, Sit. 

Wbart phintUFclianges his wlicitor, th4 former sok^ 


Heitor hasvmo right to stop him from proceeding till 
his costs ate paid. (rVen v. (TDea, I Scho. & L. 
315. 

A continued employment an attorney by infant 
client, after the latter comes of age, may amount to an 
undertaking to pay a prior bill of costs. Guy v. Bur* 
gest, 1 Smith, 117. ' Pn. Costs, 

A solicitor, assisting his client in obtaining a frau- 
dulent release, is property made a party, and liable 
to costs, if the principal be not solvent. Bowles v. 
Stewart, 1 Scho. Sc L. 227, Fraud ; Pi., Party, 

A solicitor suingr for his bill need not state all the 
circumstances rcqu^l by the statute 2 Geo. 2. c. 23. 
s. 22 ; iHjiiig matter of evidence. tVorrali v. Har- 
ford, 8 Ves. 9. Stat. (J. of. 

Bill for general account lies against a solicitor and 
agent taking security without a settlement of accbunls. 
Detillin v. Gale, 9 Ves. 584. Acoovni'. , 

Sale of annuity by attorney to client, set aside 
under circumstances. Gibson v. Jeyes, 6 Ves. 2G8. 
Fraud, Fid. Sir. 

Order, without cause in court, upon general juris- 
diction over solicitor, that he shall deliver his bill for 
pur|)oses of getting from him title deedi dejmsited 
w'ith him for su/rering recoveries, Ac. Exp, Kl, Ux- 
bridge, 6 Ves. 425. Junisnic. 

A settled account between attorney and client 
0}icned, upon general allegation by the client of error 
admitted, though no specific eriors were pointed out. 
Matthews y, Wallwun, 4 Vcs. 119, Account skt- 
tlkd. 

An attorney being an officer assisting in the admi- 
nistration of justice, every dealing between him and 
his client is always a subject of jealousy in a court of 
0 (|uity ; thcrelbrc, wltere an .attorney obtains from his 
client a fiic-farm lease of part of the lands which were 
the subject of a suit, equity will set it aside, and a 
fraudulent dereliction of a suit, by a solicitor, cannot 
be pleaded by him in defence of an imposition on his 
client. Kenny v Browne, 3 lliflgw. P. C. 462. 504, 
522. Fraui), Fid. Sit. 

Where attorney uses his influence over his client to 
settle an unfair account between them, the court will 
open it at any time. I^wis v Morgan, 3 Anst. 769, * 
Alld. 4 Dow, 29. Account ; Fkaud, 

Wlicie an attorney has been seven years without 
getting his bills taxed, after an order so do to, and 
they arc lost in the mean time in the master’s office, 
the court will nut allow it to go again to the master. 
Yen V. Yea, 2 Ansi. 494. LACirE.s j Pa. Costs, 
Taxation of. 

Securities taken by an attorney from his client dur- 
ing the time of their connection as such, for a present, 
the balance of accounts settled, for money lent and 
Iniil out, costs, and business done, and the price of a 
horse sold, void, as to the present ; and the plaiiitifT 
submitting to pay what siiould bo actually due, the 
accounts were opened as to the w'liole ; the horse being 
sold, soon after he was purchased from the attorney, 
for a price much less than was then stipulated, im|ui^ 
into his value directed. Neivman v. Payne, 2 Ves. /• 
199. 4 Bro. C. 350. Fraud, Fid. Sit, 

Drder on the application of a solicritor to tax his 
own a^mt's bill. Comer v. Hake, 2 Cox^ 173, Pr* 
Taxation of Costs. 

\i is an established rule in courts of equity, tliat no 
gift or gratuity to an attorney, beyond hts lair profes- 
sional demands, made during the time that he conti- 
nues to conduct or manage Uie affairs of tlie donor, 
shall be permitted to stand ; and more especially, if 
such gift or gratuity arises immediately out of the 
subject then under the aMorney*a conduct or manage- 
meut, and ‘if tba^aor ia .at the time ignorant of the 
nature and value oC the pninerty so given, Middleton 
V. WoUes, 4 Bro. P. C. 2^ 
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And that nviiKout any proof of actual fraw)< C. 

I Cox, 1 12. FnAUD, Fid. Sit. 

Upon tho principles of policy, no attorney shall be 
TOimittcd to purchase a«i|^'thing in luiration, of wbicli 
litiflntion he has the manligenient. Hall v. Hallet, 

1 Qw, 135. Fravd, Fid. Sit. 

In a suit against an attornev fbr the purpose of 
having his bills of coste on the pfaintifF taxed, and for 
an injunction against his proceeding at law in tho 
mean time, defendants moved that the costs might lie 
taxed as between attorney and client ; but the court 
said, iliat tlie rules of-, taxation of costs, as between 
attorney and client, did not apply when tliey np|H>ar 
in the court as p^ty and party in ii cause, and iliat 
these costs theremre must he taxed ns Ik;! ween party 
and party. Spetmgu v. irood/imi', 1 ('ox, 4i). Pit. 
('osis, .Taxaiion OF. 

Solicitor in cause, cannot act as commissioner in 
taking depositions. Selu'yn v. (Ull, Dick. £53. 

Solicitor not to he paid fees till he has settled clerk 
in court’s bill. Hlenfus v. Aieni, Dick. 224. 

Costs of solicitor attending execution of commission 
abroad, not allowed, llamond v. IVon/suartfi, Dick. 
3U0. 

Purt'hase from liis client by a solicitor, who vruz 
also trustee for the sale of the cstaii* for |i.tynient of 
debts, confirmed, upon the «roun<' of **h 'av 'iiig at- 
tempted inefiectually to sidl, of there ' in* no fraud 
in the transaction, and of i..< purciinse iiaving lu'cn 
recognized and approved if by the real id tjne trust. 
Clarke v. Swaile, 2 KiJen, 134. FnAun, 1 ‘'id. Sit. 

Affidavits taken before a person who was a solicitor 
in the cause, cannot lie read. In mrr. Hogan, 3 Atk. 
813. Pn. Pkittion Affivadits. 

I'he petition dismissed, and the costs directed to 
conic out of the solicitor’s pocket who took the uHida- 
vits. fiL i5« 

Gift of an attorney after the cause was over, without 
proof of any thing inipro|icr not set aside, it would 
have lieen otherwise if before the cause, as in (‘onteni- 

lation of it, or during its progress. Oldham v. iiatul, 

Vcs. 259. Fraud, Kii). Sit. 

A solicitor employed on part of a lunatic, can have 
no action against him for his bill of coats. Bimmlvy 
V. Powell, Anibl. 102. Luvatic’s Po.sts. 

Solicitor in a cause charged with interest on money 
directed to be laid out for an infant’s licnefit, notwith- 
standing a deed from his gnindiiiother giving other 
monies in trust for the infiint, and directing that he 
should not be so chargeable. Brown v, Pring, J Ves. 
407. Fraud, Fid. Sir, 

Pond obtained from the infant’s gn. .vhnoihcr for 
the amount of bill of fees and disbursements, dii( 5 cted 
to stand as a security for money justly due on account, 
and the bill ordertid to be taxed. I’d, ib. 

Where a solicitor has been negligent in attending 
to a client's business, the court can grant an attach- 
ment against him; and courts of law exercise the 
same summary jurisdiction over attoriiies. Flo^d v. 
2Vaii|g/e, 3 Atk. *568. Pu. ATTAcriMbNi. 

A solicitor Iiaving taken a judgment of his client 
for 4001. whilst the cause was de{ieoding, also several 
eztraordinaiy charges appe^iring in his hill. Bill, 
though adjusted and allowed seventeen ycare ago, re- 
ferred to M taxed, and judgment and other securities 
to be delivered aj^ Hrupers* Company v, Davis, 

2 Atk. 296. Account Skttlkd. 

An attorney 's saying that he only followed direc- 
tions in drawing deeds under fraudulent circumstances, 
will not excuse him from paying costs. Hen net v. 
Tods, 2 Atk. 3^. S.C. 9Mod.3l2» Costs. 

Where a solicitor made an absolute conveyance to 
himself of lOOOi. (toib the plaintifif's wife, whilst the 
was parted from her husband, the Itomnderation ex- 
pressed in the deed being for lervi^ dene and favours 
shewn. On bill brought taiet a»de the (foed su ob- 
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taioed by frond, decreed on all the circumstances of 
the case, that the dc^ should stand onlv as a security 
for such sura as was justly due to defendant. Sander^ 
iu*n v. Glass, 2 Atk. 295. Fraud, Fid. Sit, 

If an attorney pendente Ute prevail on a client to 
agree to an exorbitant rewa^, the court will either set 
it aside entindy, or reduce it to the standard of those 
fees to which he is properly entitled. S. C, Id. 

Where a solicitor's bill of costs is taxtxl, he may take 
out an attachment for them witlumt previously taking 
out a suh|Mrna ; hut he must first serve his client with 
the order for taxing his bill of costs, and with the 
master’s n port of such costs. Murphey y. Baldersttm, 
Darn. 2UG. 2 Atk. 114. Pit. (’osts*; Pr. Attaoii- 

MKM'. 

An attorney, executor to will, refusing to prove, will, 
unless a large stated iillowaiicc was given to him, and 
which was agreed to, suing fur the allowance it was re*- 
fuscul him by the court. Pomjrel v. Murray, 9 Mod. 
230. Sl'KC. PKIIF. ; FuAUIIUI.FNT (.'ON'ITIACT, 

(’oiiil will unlcr atturiicy's bill to lio taxed, though 
he has a mortgage to sim*u rc payment of it. I Pa/tocitey 
V. Booth, 2 Atk. 20. 'J'axa iion of (’/USth. 

I 'poll the attorney's or solicitor’s ap}iearing to be 
puilty of a g«os.s negleel, the court will onlcr him to 
pay ihc costs, b'awkes v. Pratt, 1 1*. W. .'>93. Pr. 

( AlS-l'K. 

All attorney, having ilo.livcrcil up deeds to an execu- 
tor, which he was mu obliged to do till his bill was paid, 
and these deetls being of great usi; to the executor in 
several suits whicli wcio tiien carrying on ; this is a 
suflicient consideration to maki'. the executor liable to 
the attorney’s whole demand, whether there l>e assets 
or not. Order of the cxchcr|ucr, refusing an injunc- 
tion to stay procooiliiigs in a judgment at law, alHrmed. 
HamUlon v, Incledon, 4 Bro. P. (J. 4. Kxkuutuii, 

I.IAIIIT.ITY OF. 

Solicitor lined 20/. for forging (umnsel'a name to 
scandalous answer. Whithwk v. Marriot, Dick. ICi. 

If solicitor grossly neglects client’s interest, court 
will exercise its jurisilietion in summary way by at- 
taclmiciit. IJoyd v. Saufile, id. 129. 

Solicitor brings a hill for his foes; |)lea of st^t. 
3 .lac. that the plaiiitiH' had not signed his bill, good 
plea. Norris v. Bacon, 1 Vcni. 312. Pi.. I'lka ; 

Pw. (’OSTS, 

A hill may lie brought for solicitor’s fees only, if for 
htisiness done in this court ; and so it may, where the 
business is done in another court, if it rehites to another 
demand made hy plaiiititf in this court. Itanvlagh v. 
Thornhill, 1 Vein. 203. S. 2 (!ha. Ca. 153. 
Ph. (.’osrs, Bu.i. FOR. 

The usual order for taxation emjKiwcrs the master 
to examine the solicitor as to what money he had re* 
ceived only : but upon proper aflidavit the l■(lurl will 
order him to 1>c examined as to his disbursements. 
AtMH. Mos. 331. Pu. Taxation; Pu. Examina- 
tion DY Mastf.u. 

And where, after an ordeCof taxation and payment, 
the solicitor assigned his bill to a purchaser and ab- 
sconded, the court was iticliried to think that the pur- 
chasf:r c.ould not stand in place of tlio sedicitor until 
he had procured him to be examined under the order. 
IVitson V. Williams, Barn. 26'3. Ps. Taxatuim; 
Pn. Examination iiv Master. 

Solicitor concerned in cause is not biiunil to testify, 
though served with process. Hird v. Lovdace, C’aiy, 
52. 

V. The CoN-srnuTiON or Kblationsiiip retwebii 

THEM AND CUKNTit IlOW BOUdD BY SoI.ICITUr's 

Acts, and Svuxii Service or Process on nm 

ISGQOIIi^ 

Aljislior sbhll be«t liberty to order uy party to be 
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Apreecntcd by a distinct solicitor. 77' Gen. Order, 
3d April 1828. 

13ill filcd by a siSlicilnr from instructions of brother- 
iD'law of plaintiif, without any coininunicalioii fnmi 
plaintiU’himself, dismissed with costs ; soIicit<jr ordered 
to |):Ly costs, it appeaHn^ that jd.iintiiT had absconded 
before bill was filed, ffall v. lieimett, 2 S. & S. 78. 
Vii. (’osrs. 

W hether notice to an attorney in. one transaction, 
shiill be notice to him in iuiuther transaction, must, in 
all cases, depend upon the circuinslaiircs. Mount- 
font Scolt, 1 Turn. & 11, 280, jS'oricj:; 

& A OK NT. 

Court will not attach party for not af>]»oarin<r to in- 
junction bill, according to undertaking of solicitor, 
aIio accepted subpii'.na. /‘cmfwT/nn v. (lulhn, 5) l‘nce, 
146. I'u. Attach mknt; I'n. rNnvuTAKiNc. Ai*- 

I'FAB. 

As to what constitutes a rcbilionsliip of attorney 
and client. Ctuitlord v. (’ffi7i.s/r, f» Ihice, 160. 

Iwo counsel appearing for tl»e samepaitv by din’er- 
enl attorneys, petition to stand over, to vt'iify rclaiiuT 
of the attorney by atbdavit. liiillrrivorlh v. Ciaiylhi.n, 
cited I ,Tac. 4c IV. 673. (^n.) J*u. Kr- 

lAlNKU OF. 

Possession of defendant's aflornry, ijf tlocuments 
relative to plaintitf's title., is for tlial ]mr|>nt,e tMKv-es- 
sion of defendant, fh/g/; v. /v/.-iim, 7 I Vic*. 20.'). 

Infants arc bound by coudiict of solieitoi in a cause. 
Tilhtstm V. //trrgruir, 3 Mad. 40r), Im an i. 

A solicitor may, in the cxncisc. of the gcnoial au- 
thority given him by his client, defeml a suit, but can- 
not instiliito one without a special autlmiily for the 
purpose. V. Cux/c, 3 .Moi, 12. 

Order to dismiss a bill, willi c<»sts to bo ]'aitl by the 
plaintiff’s solicitor, iIh‘ bill having heon ido<i without 
snecial authority from the pl.imlitf. id. ;7*. Pu. 
IhsMtssAL or jbll.. 

Attorney sulmuttino to prodm-c ijth- rjs-.'ds <if his 
client, in his ptisscssion, as the court shall direct, u.ay 
be called upon to piodiiccthcm, if fh:> principal could 
liimseir have liceii c.illed upon to do so. /'.u/t/c'; v. 
/bvi/, 1 Mcr. ill. Pis. Pm.s*!'. j i>»\ o» I'nii- 
Dfkus. 

Couitwill order ssMicltoi of p.irly n's:dit:g abroad, 
who had been eiMplo\« il ux'i'Diincrico iction ,ii l.iw, tc* 
accept subpama 071 in )uo<'tiori hill, Mippoiii-tl h\ alb- 
davit of fads, ami of oi account l»ctvv^*c.i 

S arlics. WattUuoith w l'itclir)\ •''i Pju*-, b. Jb;. 

ERVICE SunSJI J l TEI). 

How far attorney may cniitract lo purchase fiom his 
client. Cane \,Ld.Atlcii, 2 Dow. 253). Kkaco, 
Fid. Sit. 

The distinction between altornry and tiustco to sell, 
as to contracts with client ami nstni (/.jc li;v-.t. is. tli.ii 
an attorney retaining cliaraclcv, may contiaci, subject 
to onus of making it thoroughly mamfc't that lie has 
taken no ndvnnlagc of his contidcniial siiuaiion. Puit 
ill trustee, it is not sulHciont to show Ik; has taken no 
advantage, the general rule being, that lu; iinisi divc.st 
himself of that character. Id. 299. Tiu .sTtr. and 
Cesici que Trust : Fiiavi), Fid. Sit. 

An attorney on behalf of his client, ihe defomlant, 
pitimises to pay 500/. to plaiiiTilf, iliongh being done 
‘ by the authority of the client. Attorney not liable, 
but only client. Otherwise, if tlie attorney bad no 
authcN^y from client to make this cng.igeaient. John- 
ton y.'Ogilhn, 3 l\ W . 277. Piu nc’. Agent. 

^ Brokers and factors, who act or agrt?e for their prin- 
.dpalSf not liable in thcii own capacities. P C. Id. 
^279. . 

enlar^ni the lime to making an nvpaid. all 
t parttocoDsenting m court, except one, whose solicitor 
citoaented to him : Held, this did not bind the cUeut, 


though' i^l^itted it would have liceii binding at law. 
Colwaltir* Child, 1 Ch. Ca. 86. Award. 


VI. Of PjioFEsstoNAi. Confidence. 

ITie solicitor of a purchaser of an estate /rom the 
bankrupt, onlered to attend the commissioners for the 
purjmse of being examined ; without jircjiidicc to any 
(picslion of privilege. Hodgson, 2 G. & .1. 21. 

IllNKCV. WlIM’.'iS. ' 

IVotection of confidence between solicitor and client, 
e\tc:ids fo all coinninnicatioiis made by client for pro- 
fessional assist.ince, but not whei-c solicitor employed 
in mattcis not professional. llalher v. n77d;mi;/, 
(» Alad. 17. 

A r-h-rk to .1 soli(‘itnr commencing practice for bim- 
s(‘1f. not to bi‘ rcstialncd from acting as solicitor for 
paitifs .ngainst whom liis muster was employed, upon 
pciF'ial allegations of bis having in bis forni(*r scivice. 
u<‘<|iitrcd iiifoimntioii likely to be prejudicial to tiic 
clients of his master. Brichmo v, lliorp, 1 Jac. StM). 

I Njrsc. 

[Motion to restrain a solicitor from giving evidence 
of coiifidential niaticis. refused; the propriety of his 
being examined being Icft'to the coQsidcTatioii of the 
(‘ouit Ixdure wliieh he might appear as a witness. 
litrrv. Ward, 1 Jac. 77. l*n. I,\.ti;nc. 

A solicitor who has been di.scliargcd, may, upon 
pri'of of mi.si:ondncl, l.ui restrained from commiiiiicating 
infonnation that c-ime to him confidentially from his 
client. Scmlile. Id. ih. 

Professional adviser not bound to discover k no w- 
lcil..^c commuuicalcd by client ; but such as he knows 
he must. Morgaiiy, i!>hat>', 4 Alod. 57, ]*i.. 
J)i.sct»\ no , 

ilow' f.iT solicitor muy, after being concerned for 
one }»nrty, be. rest mined from being concerned for the 
opposite p.irty. i/c/iiosioi v. Mnlirti, 4 Price, 353. 

All allorncN, or svilicitor, cannot give up bis client 
and act fiir the opposiu; parly in any suits between 
lliciu. /7. Choliuiaiifrica v. Ld. Clinton, ID \’es. 
261. 

Adoriny is prevented froii» conmumieating Iris 
elii-ut’s sourel’*-, even by striking ofi’tho loll : not per- 
mitted lo give eviileiicf- of tbeni. if/. 268 . 

.‘solicitor in [taihii jship, fannol ilissolve their pait- 
niTsliip, as against their client, without his consent, so 

i lo enabli; the retiring j' lilner as discharged, to act 
:eiainM him if/. 273. J*aiu m-iisiiii*. 

I'r.ii'ticc fif solieilors, parliicrs, dividing business, 
con.Nidciing oneonU as agt iit to the other, disallowcil , 

1 the client" being entitled lo their united exertions. 
Id. ih. Partnj-.iisijii', 

Piacliec for one solicitor ami cleik in court to be 
co«iccnied for all parties, admitted ; but disapp.-oved 
!)y the l.d. ( 'll. DmH v. Anderstm, 3 V. & P*. 177. 

V solic'itor may, by answer to a bill against liiiii anil 
Iris c*liculs, jefiisy to tliseovcr any deeds or facts con- 
Jiilciiiiallv cominuuiealed to him. Slratfordv, Hogan, 
2 Hall 164. i'T.. A.s>v. E,i. 

Motion, to conijicl atterney to produce papers of lri.s 
client, refused with costs. IPrigAt v. JHayer, d V'es. 
280. Pr. PitODUc. 01 Deeds, &jB« 

No subpfcna daces tecum uptli ;jkttomcy lo pro- 
duce papers of client. Id. ih. 

Attorney examined as a witness, must discloro acts 
flone in- bis presence by lri.s client, as execution of 
.1 deed, 4cc. not private confidential conversation with 
Irim, as the reasons for mt^king it, &c. On motion lo 
suppress the depositions, lefetM to see what part came 
I to nis knowledge, as crafidential attorney, in order to 
have tbatsupprei^. Soiiford y,1lemington, 2 Ves« J« 
189. Pl. Discovery, . 

Attorney, &c.' may oliject to answer as a witncto', as 
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to a cuiifidcllfial communication. MaddoTT* Maddox , 
I Vcs. 61. ?; 

A solicitor ordered to be examined agbtnst his client 
in a caso of fraud. CmKh v. Pickering, 3 C. 11. 66. 
Witness, CoMPKiFNcv OK. 

Solicitor of plaintiiF to be examined, except ;as to 
things in his knowledge as ^lieiioril KcJwa^ 'V. Kel^ 
^ary, 89. ; 


VIL SoiJClTOU'b 1.1 1,N. 

A solicitor has a lien fui his costs on a fund in ronii, 
produced by his exertions ; and tlicrcroie, where on a 
till for discovery in aid of a defence at law, an in- 
junction was granted on terms, one of \vhi(dt was tiie 
payment of money into court, and an answer w:i'< af- 
tciwards fiUd, and the action al law hoin^ sul)se«)uent- 
ly tried, k verdict was found for the dch iidrott, it was 
held, that the solieitor for the defendant in c‘(|uity had 
had a lien on the fund fur the costs of the discovery. 
But where the solicitor putlin-r in the answer was le- 
moved, and his demand paid, and anothei sulici'. ii 
employed, it was cuiisidcied tlial the fund was ovo- 
nerated to Uiat extent, and the latter s-'llcitor liu'l ii »; 
any for the costs of the former s« '!ri< dum^h p:ii«l 
liy him. /mw^ v. I'/ m,\ '2 -.it). Fi'm» in 

Cf)i irr. 

Where plaintlfl’’s solicitm-, with noiice. Millers the 
defendant to satisfy tlm dtinand of his client, wilhoul 
making eHectual piovL''iuii for jiaymciit td' liis I'ostb ; 
the court will not sulfcr him to proceed in su:l a.'.'.iiust 
defendant for rccovi*ry of ihcin. :Uo#*>c v. 

I M-Clcl.211. S.C. 1:3 Brice, 473. 

Solicitor refusing to act lon;^cr in cause, oi.liTed to 
permit client to inspect pajievs in Ids possession at alt 
reasonable times, without any ua(I<'iUi.in-> on his p.iit 
to proceed to taxation ut bill. :Moir v. ^Uulie, 1 S. «\' S, 
2H2. Pr. IxM’KciioN OK Dims. 

A solicitor wlio has declinod to pioreed with 


«)licitor upon ^ aott. Janualy. 

WsuU of ^ pro^liugs, C^i intertocutor of t^e 
sul^ucnt insdvency o» j 

b 462. Issoi.vKNCY. ,.„m. 

liiOi li.M. on paix is * ' ' -jal.C Li„cslta- 

but not on those dcInciCu to linn as ^ 
pecmnii) v. 6 Mail. 93. Ankoy, "Com- 

Sulicitor claiming lion on deed canm * 
toprodttce it at hearing of caute, vs^ 
dum tfcutn. Busk v. J.en is, bMad. 
nucTioN OF Dekps; Pn. SudJ^na duc. 

Whether the proceedings und^r a *^**™V'*,. ^ 

bankrupt that has been su|Kjrscdei?, arc „ 

solicitor’s lien, II.? 

Soi.iciroK. \ r-O. 

AVhethor a solicitor's lion, for his costs O-VJ^jinp* 
couil is general ; or isconlincd to costs of the 'articu- 
lar suit. I/ll.? iSdieitor having; in his possession the in- 
stiumeiit oil which his client's right to iho fund rests, 
he has a general lit n on the fund. IPorntU w»Johii» 
iou , 2 .1 ae. tV \V . 214. 

SoJicilui’s lieu tloes i:jI extend to debts that arCTno 
duo to him in his piofossional character. Id* ili*^ 

Nilieitor lias no lien on fniid deemed to be paid to 
his chent^beyond his co.d.s in that suit. Lnnn v* 
(Viiiii/i, 4 Mud. 391. 

\ clerk ill com., and solicitor refusing to continiir^ 
till* coriiluct of a c.uisc until Ids Ic-’S an* paid } ordci- 
o<l to prodiu’c an ('llii*o copy ol the hill to be marked. 

V, //.iirAci/, dSwaii. yi). !'«. Okhceus or 
f 'ill III- ; I’u. Duoinn Tins oi- DicEDs, Cxc. 

.V solicitor declining to be farllier concerned in a 
cause, is lu't cniitlcd to cuinpid payment of his costs, 
1)\ tofiwng to permit .Mich insp.oliou of llic papers in 
Ids haud.‘>. 01 .NiK’li production of tlicin bclorc the court 
or the* nnstor, iw may ho lua essarv in the conduct ol 
the cause, (’oi/ivicri'’/ v. /'»*y/ifini, I Swan. !• Pll* 

1n*'Imc'iio\ or Dili!.', <l\c. 

The couii will not mdoi tho, peisonnl rcprcscntativo 
of .1 deceased solicit.)!-, to deliver the papcis in llu*. 

iijse to anollier .solicitiii, williuut paymciil. or socu- 


causo, will be ordered, though his bill of coM..s is iii‘I | liiy tor p.umcai of the sohcimi's hill. It seems that 

• 1 1.1- .1 . . . .1. - I -I'. .1 • I .• . , •1... 


paid, to de-liver up flic pajieis to the pri-sonl .Nolicinn 
of the party, the latter uiidortaking to h.dd tiioni sub' 
ject to the formci solicitor’s lion, fm what sli.ill be 
found due to liiiii on the tax.ition of the bills. An 
od'er on the part of the Conaer .solicitor, after the iiiolioii 
made to proceed with the cause, will not pii:vent tin- 
court from ordi-Hiig him to deliver up the p«,»ers on 
the terms luciitioned ahove. Colograre v. Moi'lcif, 

1 T'urn. & R. 400. Pu. Pnom ;ri. c nr J)f. ii». 

Solicitor refusing to allow dcctl i- posscsMon to 
lie proved on behalf of pi-aintiii', bcc;iu.se he had lien 
oil it for costs due from ilefeiidant ; ordered to produce 
deed at his own expcnce, and pay all costs conse.c|ucn- 
tial on his i^fusal. PrtMin’tim v. hrns^ii'gfrn . IS. 
& S. 455. PnooccJi'iN oi- Di:i-.n.'-. 

A solicitor h.'i.s no lien 11^)011 the will of his ckKni. 
and cannot refuse, to produce a deed cxccuti'il l»\ the 
client in his favour, containing a lescrvalion <4' a lUe 
interest, aiid a power of revocation. Pdeh w 
J Turn. & 11. 87. See 7’/,/i/- v. Dvauliin, 2S. CeS, 
309. pR. I’liomu TioN 01 Di ko.'.. 

Solicitor's lion is snper.*:cd(‘d by' taking a .\0ciiril\> 
Id, 92. Security. 

Whei« a party has a pressing ncce.s.iity for pT^K-rx i:i 
the hands of Jiis solicitor, the i;oint will order lliem to 
bb delivered up, upon a deposit being made, sutlk-ic’nt 
to cover the amount of the solicitor’s hill and the ciists 
of the taxation. C/nrtoh.v, Pardon, 1 4 uni. & H. 
304.- Pb. PiioiivcTio.v of Pafi.iu^ 

A solictor dischar^ by bis client or his icpreseii- 
tativos is not liouiM to. produce tlie papers in \tU pos- 
. session for tlie purpose.s of 'the cause, his bill of co.sts 
not being paid. lAtrd.y*.W<n'y^ig^on, 1 Jac5^« 
Pr. Phoouction of ' Bw.ns^ .i^Cf ? 

VOL. II, ' 


the ).uii)mary jurisdiclion of the court extends to the 
rcprc.seiitatjvc.s of a solicitor. Ucdji'itrn v, Sttwerby, 
id. d i. 

Whcie ti.wn a.:;ent of country solicitor (since a 
banlviiipt), Imd leccivid papers from him belonging 
to hix clicuf, foi purposi-:; of iii.s client'.s business, 
thvv icdve a lii-n against liie client for aiuouiit of mo- 
ney tluo lioiM him to solicitor, and troni solicitor to 
to ilu-in, on account of lm.siuc:-..s doiio in that cause. 
A ml V here client had, v'lftcr the solicitor’s bankr«ptcy, 
paid the agent his hill to olilain .such papers, altiiougli 
an aition had hi-en prcviou.dy comnienceil against hpu 
by assignees for recovei v ot it, the com I granted and 
couiinuud an injnncljou again.st the action, ou the 
(;roiiMd of agent .s lien, /iivii/v. Him:, 6 PricCi 20J, 
IbvNhc'. . Ai’iic.N'M! N'l ; Agent. ' 

ii iiitoiiiLy (being concerned ,i.s well for mor^pgor 
.IS im.ii.,.eji.c>, h. id been appointed leceivcr of renls 
and pri»tit-« o* moilc.-igcd i.-tjlates ; and on the Older 
m.tilii lor delivery oi pos:se.>sion, thcie iaCoutid to be a 
balance leni.iining in Ins hands beyond what is sufli- 
cient to satisfy the iiiorl":i,‘,ce, 1)C will be orderwV to 
pay such balance into court, not wilhsljanding till? ge- 
neral leooit has not yet been made On which llierOirisiy 
possibly' lio fonml m hfl a gieaito^^sufu of money due 
to iiim than llic Ij-.il.incc in hisllkibly hewee v. A/<m- 
if ta, .OlTice, 42. i*B- Payment op MoifSY into 

Coi'BT. 

Though Older he made on petition in bankruptcy, 
directing costs to be paid to petitioner pe^nally, so- 
licitoi does not. thereby lose liiS lieu, K^p* liruani, 
1 Mad- 49 . Pb. OnpEU. 

A solicitor has a lieii 'upOn costs, ordered to Ik: paid 
to hiscbeiit upon a.^ietition iu bankruptcy, alilmugh 



j^3« SOLICITOR AND CLIENT. “ # His lien. 


W clienV lelcaM 

to Tiav/'*** to produce pajxjrs of hi.s client for 
t)erorr>^P*cy assignees, though not 

pi,, (jin in the cause, for purposes which. he 
/y hut not tiound to deliver th^m up or 
• 11 . any otlMir business without payment, 
jjii Vn/i, l y. & Jl. 349. Pii; PnoDucTiON 

■iicr an ntforncy's lieri.upon papers entends to 
jnul will of, Ids client, qn.? Ordered to pro- 
( heforo tJjKtjrxaminc*'. and fur the hearing of the 
'» williqjift prejudice. Ocorgt s v. Grtnges, 18 Vcs. 

• PnonrcTioN of l)r.i:i»a. 

Interpleader on an attorney's claim of licii upon a 
sum awarded as damages under a judgment obtained 
by the client against the plaintiff. - ■ ■'■ — v. lioUon, 
id. 292. Intkiiplkaiieii. 

iJi cds deposited with a solicitor for a particular pur- 
pose, tfhd ailtcr that had failed, permitted to remain 
witli him, subject to the general lien. litp. Pemher^ 
ion, id. 28*2. j 

Solicitor's lien on papers superseded by t:^iing seen- ' 
rity. CflUiell v. Simpsm, 16 Ves. 275. Security. 

Attorney’s lien generally on papers in his posses- ^ 
.sion not limited to the occasion on which tliey were 
delivered, without special agreement. E.ip. Slei ling, 
id. 258. 

Lien of the agent in town ujum the |>apcrs in his 
hands, fur what was due to him as agmit in the cause, 
from the solicitor in the country. IVard v. llepple, 
15 Ves. 297. Sol. h A('> 1 'NT. 

In eriuity, the coals arc arranged acconling to the 
equities of the parties, and tlic soliciior’.'<i lien is only 
upon the balance, undet tiiat ai range men l. Taplor v. 

Va]}ham, id. 72. Pn. ('o.'iis. 

Solicitor’s lien for costs upon a fund of a.sscts ap* 
propriated, was subject to a debt, in resjiect of which 
the testator as a sancty w.is crcilitor of tlic client to a 
greater amount. S. il. 13 Ves, 59. hut icverscd 
15 Vcs. 72. 

A solicitor having declined to ai‘t for his client, has 
no lien for his costs upon a fund in court. CrcMn // 
v. Byron, 14 Ves. 271. 1 .i v ■< - 

A party changing his solicitor, the foriiUM- solhator 
has a lien for his costs upon piqicrs in his hands, hut 
cannot otherwise stop the piugrcss nf the (v.uisc till ho 
is paid. Merreweathvr V. Mi'lli'ik, 13 Vcs. Kil. 

ratty may discharge his solicitor who has a lien for 
his costs upon papers in his possession, hut ennnot, 
except by retaining them, prevent the progicss of 
the cause until he is paitl. Twuit v. D/turdl, id. 195. 

A solicitor has a lien for his costs <m all pa]Krs that 
come into his hands for the purpose of business, thou*^li 
not rapera in the cause in which he makes the de- 
xnand. Exp, Neshiit, 2 Scho. & L. 279. 

^icitor has no lien against remainder-man on 
deeds put into his hands by tenant for life. f</. Up. 
Tenant io« Lin-, and Ui-aiaimji r-.u an. 

Whenever a client is bound to produce a dccil for 
the benefit of a tliinl person, so also is his solicitor ; 
though the latter may have a lien on it for costs against 
hisijuent. Furlong v. Howard, 2 Scho. & L. 115. 
PaonucTiON OF Duos. 

Ufmn an act of'.fMpakruptcy, by lying two months 
iii prisrin, joint and separate commissions ; the for- 
mer being established, the latter .superseded, the at- 
torn^ employed by tlic bankrupt, and in sustaming the 
latter against the former, has no lien upon de- 

liver^ to him 'the bankrupt after the airest ; upon 
i^tition of the joint creditors, he was orilered to de- 
liver them up. Eap. l>e, 2 Vcs. J. 285. , Bavhcy. 
Lien. 

\theii there ant costs in equity and at law due from 


the opposil^ j^rtjcs, the court will not scfPoffthc costs 
at law a^aiiln those in equity, if the solicitor in equity 
claims his Ijcn on the latter. Smith v. Brockleshy, 

1 Anst. 61. Pn. Costs; Set-off. 

A clienl^ cannot compel theeaccutor of his attorney 
tQ ppidttce his papers, 5:c.* in court, though only for 
the purpose. of using them there, unless the tcs1atnr*S 
bill of costs be paid or secured., Magrnth v. Mif«- 
herry, 1 Bi4gw. V. C. 477^ V'to, fit Scriv. 171. 

Exi>icuTnR. 

Solicitor has lien on funds of lunatic, Eip, Price, 

2 Ves. 407. ' 

Solicitor prosecuting to a decree has a lien on the 
estate recoven^d, in the hands of the person recover- 
ing, for Ids bill ; hut not in the hands or the heir. But 
if the suit he revived, the lien revives. Committee of 
a lunatic has a lien on the lunatic's estate, tlie solici- 
tor employed by the cornmitt^ declared, to' stand in 
his place. Barneslny v. I’lme/I, Ambl, 102. 

Voluntary release by a party to his adversary, not 
to defeat the clerk in court of his lien for costs. If 
the suit had ended on a honA fide compromise for a 
reasonable consideration paid, it would have l)ecn 
otherwise. Anon. 2 Vcs. 25. Uelrase; Pn. Lien 
OF (Jlkuk in Court. 

A solicitor who is in disburse for his client, has a 
right to be paid out of a duty decreed to an adminis- 
trator, and has a lien upon it before the bond credi- 
tors of the deceased ; nor can the administrator con- 
trovert this rule, by insisting on applying the assets in 
a course of administration. 'Purwin v. Gibson, 3 Atk. 
720. 727. 

A solicitor may detain title deeds as against client 
till payment of his bill, but not against persons who 
have antecedent rights. Marsh v. lialhoe, Kidgw. 
256. 

A cloik in court who lends money to the solicitor is 
not entitled thereby to dc*t:iin a client’s papers as a 
pledge, dray V. t'ochrilt, 2 Atk. 114. Clerk in 
Coi'U'I . 

Whole a cleik in court li.id obtained an onlcr for 
taxing the rosts of the solicitor who employed him, 
and aftewanls anollier order for payment of the costs 
of taxation, he was allowed to detain the papers of 
the siiliciior’s client till the costs reported due under 
the iii>;t orde.r were paid, but net for tlie costs of taxa- 
tion. S. ('. Barn. ‘264. Pu. Ct.fuk in Couiit. 

An .lUoniey has a lien on all the paimrs of a bank- 
rupt client roci'ivetl by him hi forc, the bankruptcy ; and 
he may prove the debt, though he holds the jiapers. 
r.tp. 7hi.sh, 7 Vin. 74. pi. 8. Bankcy. 'Proof. 

A country client employs an attorney or solicitor in 
the eounti V in a cause in chancery, the solicitor em- 
ploys a fle.rk in chancery, the client in the country 
pays his solicitor, hut the clerk in chancery is unpaid. 
The client is not hound to pay the clerk in chanceiy, 
hut if the latter has any papcis in his hands, he may 
iclain them. Farewell v. Coker, 2 P. W. 460. 
(.’i.i-KK IN Court ; J*rtn. & Ac.knt. 

hi what case an agreement made by a scrivener, on 
iH'hnIf of his clIiMit, \o compound a debt, shall bind 
the suriviMier, thongii not the client. Parrott v. Wells, 
2 Vei n. 1*27. 

Scrivener not bound to disclose evidepce obtained 
in professional confidence. Himry v. Clayton, 2 Swan. 
221. Professional (.-onfi hence. ' 


SOUTH SEA COMPANY AND STOCK. 

See also CoRroRATiouh. ' 

The provisionsDf this act shall extend to the E. I, 
company, and S. S.t:pii||iany, where they have stock 
blandiug iiY their books, which may l^ome the sub- 
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ject of a suit in equity. 39 ^ 40 G. 3. b«,36. s.4. 
Si-ocK, Transfer of ; K. L Comp. 

A bequeathed 100()4i^ctpita] S. S. stork to B ; at 
the time of makine kui will he had 19001. stot^k, 
which by sale he reduced to 2001. and aiiervrafdi i|i- 
creased it to 1600/., and died after the making of nis 
^ will, and before the act took place, wh&lr £ahg^ 
three-fourths of the qapital S. S« stock intajiimuities : 
held, thattliis legacy! was ndther taken away or im- 
paired Iw the sale, or by the act. Partridge v. Par- 
tridge, Ca. Temp. Talb. 226. 

A, who is a ttqstee for B of 10001. S. S. stock, at 
the desire of B, borrows 40001. on this stork, of the 
company, and B receives the m^ney : A pays the 10 
per cent, on the late act, to be discharged of the 
loan, though B forbade the payment, yet he is liable. 
Balth V. Hyham, 2 P. W. 453. Trustee. 

Bill for nerforttihnce of articles for the purchase of 
an estate oismissed with costs, the title not having 
been laid before the vendee's counsel within the time 
limited, and.the S. S. stock, from whence the money 
was to be raised, having fallen in tlie mean time 1()8 
per cent. Lewis v. Ld. Lechmere, 10 Mod. 503. 

A judgment at law was recovered against one of 
the late directors of the 8. S. company, though all his 
estate was taken away from him by the late as a 
provision for his creditors, yet the '.oi*.* v 'uld not 
restrain plaintiff's proceeding.^ at l.iw. }ioitliich v. 
Mist, 1 P.W.695. 

10,000/. trust money was agreed to be laid out in 
land and setdqd, but the trustees bought 8. 8. stock 
with thd money, which increased to 30,000/. As the 
trust wcruld have suffered by the fall, so shall it have 
the benefit of the rise of this stock. ^Inou. 1 P. W. 
648. 


SPECIAL'l’Y DEBTS. 

See Debtor anu Creditor, 111* 


SPECIFIC PERFOllMANCE. 

See Aciueembnt, Xl. — Covenant, 1. — Settlt. VII* 


SPOLIATION. 
See Deeds, IX. 


STAMPS. 

Commissions, deeds, and otlicr instruments re- 
lating to estates and cliccts of bankruptcy not liable 
to stamp du^. 6 G. 4. c. 16. s. 98. Bankcv. 

A holder may recover in an English court on a bill 
drawn in France on a French stamp, though in con- 
sequence of its not being in the form required by the 
French code, he had failed in an action whicii he 
brought on it in France* Wynne v. Jackson, 2 liuss. 
351. Foreign Laws; Jubisdic. ; Bill of Ex- 
change. 

Where there was a debt due for moiil^ had and re- 
ceived, and the same was secured by a promissoiy 
note on an improper stamp, the debt urqs held sui&i- 
ent to suppim a sequestration in Scotland* Where 
petition .for a sequestration against a patty domiciled 
in Scotland, was on the 25th January, and" die first 


deliverance the petitfon nq tlio 26tli January, 
and the sequestration awanled bit interlocutor of the 
16th August, and a ooinmission S bankruptcy issued 
on the 15th Mnrrii, upon an ni;t of'bnnkrupU'.y com- 
mitted oil the 4tli .Liiiuary : held, tlia4lhc sc 4 uc.sira- 
tion htd thll' prioiity. Exp^Cedd^, 1 Y. &J.414. 

; Priority ; Scotch Seuuksi ration ; Bankcy. Com- 

I MlSSpN.' 

I Bill founded on letter unstamped ; dec^ made : 

I but diiected not to be delivered M till liters were 
I stamps and pnitluced to i-e|gistrar*^%/icn>«tt v. Jones, 
16 Mad. 267. pR* EvioKiicF.. ' 

I When a pauper plaintiff obtains a ^ec^ for pay- 
ment of money, it is to he drawn up stamps as ;u 
a dives suit. Hansard Kemeys, r^ac. & W.189.' 
Pu. Decree ; Pr. I^ai'I'kr. * 

A petition in hankniptey praying distinct, orders 
under several coinmissioiis, rctiuires several stamps* 
ICxp. Wilsiiit, 18 Vcs. 439. hut see (>G.4*c*16. s.98. 

I Bankcy* Petition. 

I Bills pur(K)rtiiig to be drawn abroad witliout stanlps, 

I hut in fact drawn in ICngland, though holder had 
given valuable consideration, and had no notice of- 
ahovc facts - held, they w'ere not proveahlc* 

A1 tuners, 1 llosc, 68. Bankcy. X’rooe. 

Bankrupt's certificate nut requiring a stamp until 
complete by allowance, an objection from i^cratmns 
after it had been stamped, before allowance. Overruled* 
Esp,Stiu>yer, 17 Ves.244. but sec 6 G. 4. c* 16. s.98. 
BANkUL'f r's ( Certificate. 

Otijcction to an award to be ready to be delivered 
in writing to the parties by a certain day as not 
having a deed stamp, overruled, lilundell v. liret- 
torch, id. 232. Award. 

Distinction between an agreement, that may . he 
stnni|)cd, paying tlie penalty \vhii;li the party wilTbc 
permitted to stamp, pending the cause, and one upon 
which no action can he brought unless stam))ed. 
IfnddlcsUm v, Ih'iscoe, 1 1 Vcs. Aorfement, 

STAAfFINti. 

Keceipt fur purchase money allowed (u he stamiicd 
as an agreement during the hearing, (\tles v. iVe- 
cothivh, 9 Vcs. 234. S. C. 1 Smith. 233. 

Legacies not paid umler a charge uiion real estate, 
in aid of the personal, without production of the 
stamp, the legacy act 36 G. 3. c. 52. s. 7. 

until it i.s aS;criaincd that there is no personal estate 
applicable. Holme v. Stunleii, 8 Yes. 1. LeuacilSj 
Pa^.mlnt or; Ciiaiu;e on heal Est.aie. 

No relief in C([uity upon a promissory note : void 
at law for w'anl of a stamp. Touimiu v. Price, 

I 5 Ves. 2*10. Biiom. Note, 

I But whore plaintiff had received a promissoiy note, 
without a stamp, court directed a pro|)cr note to be. 
inailc conformable to the agreement between the |^- 
ties. Aylclt v, Jienncil, 1 Anst. 45. Aon£EAf.si^; 
l*ROMissoiiY Note; Sfec. I'ekf* /■ 

DciHJsitiuns taken in India wheic no proper sta^i^ 
could be had, ordered, on inoiioii of course, to be CU- 
grossci.1 on parchment and slamjKxl. Cliitty v. E. /• 
2 Cox, 190. Bankcy. Cmu mission to ex- 
amine Aioioai), Execution of; J^orossmenx 
OF BuocaiEDiso.s. ■ ' 

If the terms of a contract are rcduccd^to wntj^t^, 
the paper must Ixj stamped in order, to be mad in evi- 
dence, though collaterally, lieaiaj^, Janus, 2 Bak 
C. C. 309. Evidence. 

An original letter allowed to be stamped af^r pro« 
ductiun to make it evidence. Ford ' v. Comptim, • 
2Bro.G.t5* 32. Bn. iJvifiENCEi r? ' 

Held, a stamp was e^ual to a-^teal in the execution 
of a power which ^rcquines sealing* Sprange v* Bsr- 
I' ttard, id* 585. l'ow£x;^B[xEcunoN of. 

Deeds alter^ by cemteht, require rc-stampiqg* 
•— V* Zise, 2 Eq#.Ab*414. Deeds. 

Vl L 2 
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STATUTES, CONSTRUCTION OF. 

See alto DiarninuTiov, T. ; IV'". — Frauds, VllT. — 
.Li^acv Ou'i y.— ation, Stat. of, — iMoiiT- 
CAtiK, V. 2.r*-Niii.M:M Tf-.Mi'iis Act. 

1. G]iNi:nAT.TA , AND Tn IV ATP. Ai ts. 

II. In Ca.sf.s of, and iii f.MiM. to. 

1. Aceumnlat 'uw. 

2. Jnnnitif Art. 

3. Arbifraltnntmd A mint, 

4 . Altorucif, 

r>. Bank tf Bngitind, 

(). Bunkers, 

7. hnnknijtl Act. 

}). Bills jrro Confcs}*it. 

9. Bill.'i of' E\clian}!^c^ Ar. 

10. British Cluims on Frunce. 

11. Chaniperltf and Iniifin*!; ofEithrs. 

12 . Charities and Morhnain. 

lU. Clcrf^fj, 

14. Cojtjthold. 

\r>. Copyright. • 

16. Costs, 

17. l)e Donis, 

18. IJoH'cr, 

19. l'..\chequHr hills. 

20. Edecutnrs ami Athninistrnlois and /)/>- 

Irihiilion, 

21 . Eines and l!ecttu‘rii'.>. 

22. Forfeit arc for 'I'lrason ond Frionif. 

23. Frandnieiil Cfurrifnncr ond Drii'C . 

24. Friendly iSocirtics. 

2rj. Iltdn'u^ Corpus. • 

2<i. Infant Lcssn. 

27. Infnnl Tm.stto and l.nualirs, 

28. Irish 7 \uamrjt .'!»•< v. 

29. .lntnd‘'l\n Beilcmplirn. 

30. IjCusc hn Tenant in Tail 

31. 7 ill not if' s I '.stair. 

32. Marriage of Infant', 

33. Mortgages. 

34. National Jh ht, 

35. Farlitiot;, 

36. ropern. 

37. Ffoprrtn- I'ai. 

38. Srlllemenl of t'o-n 

39. .S/f/7».s. • 

40. Stork .lohhiug. 

41. J 'vuant in Vail and iMoney to hr I, till 

out in land. 

42. Traders, 

43. Uniforuiity, 

44. Usury . 

45. TFi7f(C.ssf.«. 

I. Gkneiiat.i.y, ami PnivATK Aits. 

Ry 4 (i.2. c. 26. s. 1. all law prorcodiniT^ must 
be ill Kn^lisli. 

No decree upon prctciire of cnuity shall be made 
aj^aiiisl the express piovisioii of aii art of par- 
liament. JJeame’s Onler, 5. 

As a general rule, the court ixT|uircs, in all peti- 
tions under acts of parliaineht for local improvements, 
&e. for payment of money out of courl, that the jiar- 
lics applying shall by aHIdavit shortly verify their 
title, ana slate that to tlieir knowledge ^and belief 
DO other person has any title to or claims any interest 
in the estate. Fxp. Shears, 2 V. & J, 493. Tn. 
AtPiDAvrr OK Trri.E. 

It is by no nieans unusual in construing ‘a remedial- 
statute to extend the cn&cting words beyond tlicir 
natural im port and effect, in order to iactnde cases 


within the same mischief. Dean, Sfc. of Yoik v. 
I^Uddleltorough, 2 Y. & J, 196. 

Under an act of parliament for making docks, the 
value or compensation for property taken for the pur- 
poK of the act was directed in certain cases to be 
paid into the bank in the name of the aecountant- 
gciierali :aad to be laid out in bank annuities, and 
until sttcl^bank annuities should be sold, and tlio 
produce invested in other hereditaments, the dividends 
were to paid to the person or persons who would 
be cntitlnl to iho rents and profits of the heredita- 
inenis if unsold. 'J'hc act also directed that the 
I’oiiit, oiv the npplicnlion of any TOrson or persons 
making elaim to the money awarded as a compensa- 
tion, by motion or petition, should, in a summary 
way of proeisHling or otherwise, order the same to 
he laid out and invested in the funds or distribution 
Iheroof, or payment of the dividends acconling lo the 
e.statt:, title, or interest of the |)er8on making claim 
then'to. On the petition of an annuitant whose an- 
nuity was charged on the piojierty, with powers of 
distress and entry, and farther secured by a term fur 
pnYincnl of his annuity, and the arrears thereof, out 
a fund brought into couit. under the act, the court 
held that it hud no autliority to proceed in a siiin- 
maiy way on the pelilioii of an incumbrancer, but. 
only at the iiistunce of the pc:rsons who would have 
been entitled li» the rents if the property had been 
unsold : and dismissed the petition. Eip, Back, 2 
& .1 . 38(>. .1 iJT{ isDurnoN. 

'I'he recitals in tlui disabling statute do not limit 
the force of the snhseipient enactment to cases in 
wliieli tlie miseliief by the alienation is done to the. 
piM'sonai inlercKt of the* sueecssor of the sdiciibr, for if 
is ovitleiil from the enactment that the legislature, in- 
teiidei! to apply the prohihitiori to the ease of persons 
who wcic seisi'd eiilu'r as mere trustees, or iu a great 
ineasuic in Irusti cs, and among other persons to the. 
ma.ster or guaidiaii of an hospital. Dean, i^r. of 
York V. Midillehorough, 2 V, A. J. 196. Li4A8f>. 
Kn 1 vsiAS'inwr.. 

(Manses in local act proviiling that person ag- 
rieved by tin? i*ommissioiiers ni»pointed to carry it 
into o.venitioii should ap|H‘al to the quarter sessions, 
and that Ivvcnly-one. days notice, should be given lie- 
foie any action or suit w.'s eonimcnecd for any thing 
done ill pursuance of tlio act, do not apply to the 
case of a person claiming as an incumbrancer of the 
rates which the act g.ive aiilhority to assess and levy, 
and instituting his suit in order to give olFecl to hi.s 
iiiciiiiibiance. Dretrrp v. harnes, 3 Russ. 94. 

Courts of laiv and equity can only enforce the 
rights ol parties under acts of parliament by the ap- 
plication of their known rules and priticiplcs ; if they 
are imuleqiiate to the purpose, the legislature alone 
ran siipjdy the defect. Weale v. West Midd.x. 
Waterirorks Comp,, 1 .lac. A W. 371. .Turisdiction. 

'J’he statutes providing for the relief of subject 
accountants, who have equities against tke crown, 
held not tn he confined to cases where the subject 
1 hi ai’tually sued or Impleaded ; but he may proceed 
by bill in equity in tlie fust instance, and as it were 
ynin timet, and tliat duiiiig the passing of bis ac- 
counts before the coiiiniissioners of audit. Cole- 
hrooixc V. All, den., 7 J'rice, 146. PunLic Ac- 
roi N i AM- ; 1*1.. 11m. r. lii i \ timet. 

One :H‘t gi\ ing final jurisdiction, and another act 
givim: jurisiiictioii subject to appeal, tb.c court can- 
not proi-ced on both acts. In re Bedford Charilp, 
2 Swan. 518. 

Construction of eliari table bequest with rofercnce 
lo a local .let of parliament concerning cliaritabic 
bequests to the pansh, &c. Att, Gen, y. Freeman, 

I 6 Price, 425. Will, C. of; Ch.aritv. 

No inference from a statute designed^ in favour of 
i the liberty of the subject, to the prejudice of that li- 
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»icily. Crimleif*s case, 2 Swan. 68. S. C. l^uck. 
264. 

No jurisdiction for taxing a solicitor*® bill of costs 
^r obtaining an act of parliament. Exp^Wlueler, 

■ vjr ; CoSTSi^ Taxatiost pp. 

£<ncct of a private act of parliament, declaring an 
estate vested in trustees and their huiis in trv^t to sell, 
discharged Irom the trusts of a scttioinonti 'divesting 
the legal' fee outstanding under a prior* Hettluiiient. 
Ihitlock V. Fhulgutc, 1 V..& B. 471. 

riireliasers for valuable consideiation nut Imund 
by private act of pailinincnt. HI. /’uwj/ivt v. IaI. 
Whidser, 2 Ves.4B0. Vknd.&c Piiiirii. 

llelief cannot be given against a forfeiture created 
by act of parliament. But a court of equity will see that 
the proceedings working the forfeiture have been rc- 
gular. BlennerJutsset v. Duif, 2 Ball &c B. 128. 

JVIIISDICTION. 

The preamble of an act of parliament, though it may 
assist ambiguous words, cannot controul a clear and 
express enactment. ].ee v- Suiner.s!rill, 17 Ves. 508. 

General words in a statute must receive a general 
c-onstruction, unless there is in the statute some 
ground for restraining llieir nieaning by reasonable 
construction, not by arbitrary atldition or ietiench< 
juent. heckjordw. W ade, 17 Ves. 91 

Where the words ot a ' iw in ihcii oatinary sig- 
nirication are sufficient to ‘ •lu<le ih.ai.ts, the vir- 
tual exception must be flrawii from the intention of 
the legislature, manifeste*! by other parts of the law, 
from the general purpose and ilesign of the law, and 
the subject-matter of it. Id. 92. 

Distinction between acts ol pailiaincnt denying 
legal clfcct to iiivsti-uments, as the act for enrolling 
bargains and sales, and the ie.i;istry act 7 Ann. c. 20, 
and acts declaring iiistvumenls, void to all intents, 
as the annuity and llie ship registry aels ; notwith- 
standing the foinier, the paity is bound in equity by 
tbo contract. JJadsv. LI* Utrathmore, 16 Ve.s.42H. 

l^)wer under an act of j)ailiament to lessee, liis 
executors, adiniiiistiators, and assigns, to grant 
building leases, does not extend to the tc'naiit in the 
renewed lease, uccurdiiig to the usual coui'Mi of 
chinch leases. ColUU v. Uoojicr, 13 Ves. 255. 

CoVJiNAXI, C. OF. 

If cnimting part of statute will hear only one iii- 
terpretatiou, preamhie may be applied to throw light 
upon it. Maiktn v. Amiiluf^e, 13 Ves. 36. 

A subsequent alllrniaiive statute may repeal a piior 
one it Uie words are eonlrariaut, j hut tv.o atliriii:>ri\c 
statutes may stand, in points whei* dicy do not 
contradict each other, llnuden v. Cuiidl, 3 Bidgw. 
P.C.699. ■ » ^ 

Under a private act of parliament, money to be 
paid to certain parties upon petition to the court: 
J..d. Ch, refuseil to make an older to pay the money 
to ixii-sons deriving title from the original pariic.s, 
and ordered them to file a bill. K.ip. King, 2 Bro. 
C. C. 168. Pii. PjiiiTioN ; Exous.fic Aohuus. 

'(he word •* purchasers’* in the Irish statute 2 Ann. 
c. 6, means purchasers by bargain and sale for a 
valuable consideration only. Aulmer v. lldteiv, 
Veru.^cScriv.23. 

Every act of parliament in which no particular 
time is specified tor its comrneni^emcnt, is held to 
operate from the first tlay of scAslun of parliament 
vdierCin it was made. Hunter v. Au. Uen., U Bro. 
P. C. 486. 

Tlic domestic statutes of a charitable foundation 
say, that the trustees “ shall and may” turn out, 
&c. This shall bo construed iiiq>erativcly that tliiy 
•• must.** AtU Gen. v. Lock, 3 Aik. 164. And 
the same words ^hall lie construed imperatively in 
acts of pailiameut. Id. 166. Utamner v. Miller, 
8Atk.2l2. 

Enacting words, if they take in the mischief, shall 


be extendeil for tlmt purpose, .Uioiigli tlic preamble 
docs not warrant it' ; and where a new statute is made 
to alter the law, tlie . judges shoiild so mould their 
practice as to render it' confomiabj|e to'the legislature. 
liassett v. Bttiscll, 3 Aik. 207. ^ 

The title of an act of parliament is no part of the 
act. Alt, Gen. v. Wrtfmoulh, Ainbl. 22. 

The enacting part of a statute extcntls further than 
the prcmable in many instancy eves lb criminal 
matters. 'I'hc 33 1 len. 8. c. 23., fortryi^fT treasons, &c. 
within the King's dominion or witiiout, lias been 
cxtuiuled to trials in the West Indies KinasUm 
V. dark, 2 Atk. 205. 

Subsequent statutes in' tlic affirDtttivc giving new 
(leiialties, do not rejieal former methods of proceed* 
iiig ordained by previous acts without negative words. 
Middlelon v. Crofts, 2 Atk. 275. ( Append.} 

The preamble of au act of parliaiuent is. proper to 
explain the general body of it. Copcinan v. GaL 
litnt, 1 i*. W. 317. But see Uunl v. UoUn, 1 Vos. 
365. S. 1 Atk. 175. where the opinion of JaI. 
(*ow})cr in (h)|Hmuin v, Gailant against this doctrine 
is cxprcssl;^ disapproval. 

Ch;iiici-iy cannot relieve against statute. Cartfti- 
Worslep, Hub. 203. 


IL. In Casi-s or. 

1. Atruinnlution. 

2. Anitnilp Art. 

3. Arhilrtfion and Aunrus. 

4. Allornrii. 

5. Uank of Lnp^lnnd. 

(». Huukrrs. 

7. Ihinkniplrii Art. 

8. B/7/.S Hro Confr*tso. 

9. Hills of K.\rhnii}fr., t\c. 

10. Ih-itish Claims on I'l'anrr. 

11. Chain prrtp and Hnjiinf.^ if d'ille.\. 

12. CharilirsatiiL iMorlintnn, 

13. Clrrjiif. 

14. Copyhold. 

15. 

16. Co.ds, 
u. Ih: Donis. 

1 ti. Dinrer. 

19. Ilxrhriiuer liilLs, 

20. Ejeentors and AdininUmtjrs and Didrihiitiini. 

21. Fines and l{ef'in erins, 

22. Forfeiture. far Trrason nnd Felony. 

23. Frandnlrnt (■oni r.ijanrc and Ihi'Les. 

24. Friendly Societies. 

25. Ilnlmns Corpus. 

26. Infant Lessee. 

27. Infant Trnslres nnd Ijitnalics, 

28. Irish Tenantry Arts. 

29. Land Tux Uedemption. 

30. l.rasvs hy Tenant in Tail. 

31* Lunatic* s Estate. 

32. iMarriu'i^e ol' Jufants. 

33. il/iirigt/ges, 

34. L'alionul Deht, ^ 

35. l*artition. ' • 

36. Vopery. 

37. Vroperty Tar, 

38. Seltlcmvnl f Four, 

39. Ships. 

4t). Stork Joldnn)f, 

41 . Tenant ' in Tail, aitd Money to bi laid out in Ljund. 

42. TrUders. . ' 

43'. Unyortaity. ^ 

44. Lhury, 

45. IVttiiCftSCd. 
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1. AccHmiilfition* 

Trust of term during minorities of respective tenants 
for life or in tail* in pos8cssiun« &c. to receive and lay 
out rents, &c. in stock to accumulate for such persons 
ns should utoh expiration of such minorities or death 
of minors, he tenants in possession, or entitled to the 
rents, and of the age of twenty-one, is too remote ; and 
being void in its creation is inf;apable of modification, 
so as to establish it in extent to which it might legally 
have been carried, lA. Southampton v. Marq, HerU 
ford, 2 V. & 11. 54. 

Jlcfoie the statute 59 & 40 G. 3. c. 98, acrumula- 
tioii might have been co-extensivc with, but could not 
exceed the limits of executory devise ; hut a limitation 
to vest only in the first descendant of a jicTson in 
being who might attain twenty-one, is too remote. 
Id, 61. 

Accumulation exceeding the limits of the stat. 
39 i'k 40 Geo. 3. c. 98, void only for the excess. 
Id. ih. 

Alon^ by will for accumulation lieyond the statute 
39 Ck 40 Geo. 3. c. 98, is void, only for the excess. 
Lontrdon v. Simson, 12 Yes. 295. 

'IVust, by will, for accumulation during a life, con> 
trnry. to the stat. 39 ^ 40 Geo. 3. c. 98, is voiil only 
for e.xcess, and is good for Iwenly-oiic years by that 
statute. Griffith y. Vcrc, 9 Vcs. 127. 


2. Amiuitif Act. 

An equity of redemption is within the exception in 
(he annuity act, stat. 17 Geo. 3. e. 20. s. 8. re- 
pealed, and sec 53 Geo. 3. c. 141. s. 10. Koi ii v ov 
llrnKMmoN. 

Aunuity secured on dividends of stock stamling in 
trust among other things for the grantor for life, not 
within the exception in the annuity act. Dupuis v. 
lAwnrds, 18 Ves. 358. 

Agreement to grant an annuity, is not within the 
annuity act. Execution of sucli an ngreemciit granted 
again-st the executor. Nieldv. Smith, 14 Vcs. 491. 
AgrI'.kmknt; Sm.-Ti ic I’r.nr. 

Hill under the annuity act to .set aside an annuity, 
dismissed, the objections nut prevailing ; viz. First, 
that tlic memorial expriissi'd the consideration to ha e 
been paid at the date anil execution of the deeds, one 
of the grantoi-s only having executed on the day of the 
date and execution of the deeds, the other sumo days 
afterwards occasioned merely by the residence of the 
one in Wales, the other in London. Suotmdly, that 
30/. was immediately after payment of the considera- 
tion, paid by tlio grantor to the attorney for the ex- 
pence of the transaction, not by way of a colourable 
reduction of the consideration. 'J'liirdly, that the 
consideration was paid by an agent, the fact though 
nut stated in the body of the deed, appearing by the 
receipt indorsed anil being stated in the memorial. 
Vhilips V. Cranford, 13 Ves. 474. 

Stock vested iii trustees of a settlement annuity 
granted by the husband, out of the dividends to which 
he was entitled for life, the Uiistees giving a power of 
attorney to receive the dividends, and covenanting not 
to revoke it, and to execute any other, ^cc. reijuires a 
meiiiorial, not being an actual transfer within iho 
eighth section of the animity act. Dufy. Aitkinson, 
8 Ves. 377. 

The annuity act with rcsjicct to annuities subsisting 
at lime, only restnuns the action till its provi- 
siodis are comp’jcd with ; not limiting the time, and 
tfocs not as in » c ease of siibsc(|UGnt annuities make 
the security voi ilii the former case, theiefoie, the bond 
being by acek j|it lost, the annuitant was adiriitteil a 


creditor for the arrears of the annuity, the real debt in 
c(]uity. 2'milmin v. Price, 5 Yes. 235. 

Courts of common law, which will in their general 
jurisdiction enter into the validity of the warrant of 
attorney or judgment on motion, in the particular ap- 
plication under the annuity act, will only set aside the 
judgment or execution or warrajSkt, but cannot order 
the bond 1st he delivered up. The word **such** in 
the first section of tlic annuity act, means every deed, 
&c. by which an annuity is granted, and does not 
refer merely to the instrument defectively stated in the 
memorial. Dk. Bolton v. Williame, 2 Ves. J. 154. 
4 Bro. C. C. 297. 


3. Arbitration and Awards, (9 Sf 10 Wo 3« c. 16). 

Award made under order of reference, need not bo 
made rule of court, under stat. Will. 3. Marq, Or- 
mond V. Kynnersley, 2 S. & S. 15* 

Where it is one of tlie terms of agreement to refer 
to arbitration, that submission shall be made rule of 
court of common law, if either party require it this 
court has no jurisdiction to relieve against the award, 
though submission has not been made rule of court of 
common law within time limited by stat. 9 6c 10 
W. 3. c. 15. Davis v. Getty, 1 S. & S. 411. Ju- 

ItlSDlCl-lON. 

Where accounts between trustee and e^stuique trust 
arc referred to arbitration, and the awa^ u made a 
rule of a court of law, under the slat 9 & 10 W. 3, 
though there bo fraudulent misrepresentation by the 
trustee to the arbitrators as to particular items of the 
account, a hill cannot be maintained by the eestuique 
trusts, after the time limited by the statute has 
elapsed, to set aside the award as to the items im- 
|)ca(!hc(l, leaving it to stand as to the remaining items ; 
the award upon the face of it being entire. Attriof v. 
Smith, I Turn. &c 11. 121. 

Jurisdiction in matters of award referred under 
9 6c 10 W. 3, is altogctlici transferred to court of 
wliicli the submis.sion is made a rule ; and awards of 
that nature must be regulated by stat. with respect to 
period within which application to set them aside 
must be made : a casi.' of fiaud does not constitute an 
exception, scinble. Id. 126. J uiiisdictxon* 

Parol submission to arbitration, not within the stat. 

9 ife 10 W. & U. c. 15. V. Mm, 17 Ves. 

419. 

No jurisdiction in ccpiity by injunction, to stay pro- 
cess of a court of law upon an awanl, made a rule of 
court under the stat. 9 & 10 W. 3. c. 16* Gwin- 
nett V. Bannister, 14 Ves. 536. Jurisdiction ; 
Stat. C. of. 

A submission may ha made a rule of court after the 
award, and held within 9 & 10 W. 3. c. 15. Paw- 
nail V. King, 6 Ves. 10. S. C. Feutheretone v. 
Cooper, 9 Vcs. 67. 

Bill lies to set aside for fraud an award, made a 
mle of a court of law under 9 6c 10 W. 3. e^ 15. An 
award in a cause depending, is not within the statute* 
J.d, LousdaU V. LitUedale, 2 Vcs. J. 451* Fraud, 
Awaiuj uv. 


4. Attorney, 

Granting a moiety of the profits of business of at- 
torney to unqualified person for mixed consideration 
of the goodwill of the business which descended liom 
grantor's father, the advancevient of monejr and na- 
tural afiection, is not contrary to the policy of 22 G. 2. 
c. 46. s. 11. Candler v. Candler, 6 Mad. 141. S. C. 
1 Jac. 225. 

But it is otherwise to enter into a partnership with 
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an unqualified peraon. Titich v. RobeHst cited id. 
145. n. (a). 

An agreement to sharo profits and^^t as writer in 
office, but not to be conaderctl as a partner, is in fact 
a partnership, and within the statute. Id, ih, 

Stat. of taxation docs not apply to country agency. 
Binsted v. Barefoot, Wick. 112. 

Stat. 5 G. 2. c. 25. must be complied with in re- 
spect of bills of revivor. Att, Cen, v. Smith, id. 
135. 

• 6. Bank of England. 

Application under 39 & 40 G. 3. c.36. to restrain 
bank from making transfer without making them par- 
ties, must be. upon notice to dofendants, and on aili- 
davit as in cases of waste. JlamnwmU v. Maundrelt, 

6 Vcs. ^72 a. note. Tu. Injunc. to uibutAiN 
Transfub. 

6. Bankers. 

Bankers act not applicable to cases of mutual deal- 
ings between banker and taistonicr, Clancarhj v. 
Lalimchei 1 Ball & B. 429. Account, Annual 
Bests. 

7. Bankniiilctf Act. 

Upon a bill by assignees to set aside a settlement 
made by a trader in favour of bis children on the 
ground that he was insolvent at tiie time of the exe- 
cution of the settlement, the court considered that the 
insolvency iiientiuncd in the late bankrupt act, GG. 4. 
c. 16. s. 73. must mean a total insolvency, such as a 
general inability to pay debts in the ordinary course 
of trade# or the entering into a com[)osition with cre- 
ditors, and that notice of inability to meet a particular 
demand vras not notice of insolvency, and in the pre- 
sent case held that evidence that the bankrupt had 
accepted two bills prior to the dale of the settlement, 
and which were from time to time renewed and ul- 
timately not paid, was not alone sufficient evidence 
of insolvency witliin the meaning of the act. Cuitm 
\. Sanger, 2 Y.&J. 459. Bankov. Fuauoulent 
Skttlement. j 

The workmen of a coach-maker who worked by tlic 
piece and received a specified sum for each particular | 
job under separate and distinct contracts, aiul where I 
there was no hiring fur a si)ecifie<! tiir.e, hold *o be | 
servants within the meaning of tlu' (■ (t. 4. c. IG. I 
s. 48. Exp, Orellier, 1 Mont. & M. 95. Master 
Sc Servant. 

Sect. 132. of the GG. 4. c. 16. as to the allowance 
of interest to. simple contract oiediturs is not retro- 
spective. ib-p. 1 Mont. iS: M. G7. BANhov. 
Surplus. 

The 6G. 4. c. IG. s. IB. is applicable to a case not 
only of defii^hcy in the amount, but to any original 
defect in the |teturc of the petitioning creditor’s debt. 
Exp, Hall, r Al. &M. 39. Bankcy. Betuioning 
CnEmTOB’s Debt, Substitution of. 

Under 6 G. 4. c. 16. s. 18. where the computation 
of time is to be from an act dime, the day when such 
act is done is to be included : for some purposes the 
court notices the fraction of a day. i.jp, Farquhar, 
1 AI. fit AI. 7» ;CoMruTATioN of Time j Fr action 
OF A Day. 

Stock purchased by father, afterwards a bankrupt, 
in names of his infant son and a trustee, is within Uie 
mischief of 1 Jae. 1. C. 15. s. 5. Brown v. Bellaris, 
5Alad. 53; Bankcy. Keputed Owneasiup; Pa- 
rent Sc Child. 

The court is not empowered by the 49 G. 3. c. 121. 
s. 19. to determine the question of election of a, lease 
by the assignees. Assignees in possession having 


elected not to accu^t the I^e, *an issue of quantum 
damnifieatiu wall directed. Eip, Q^iantock, Buck, 
190. ' See as to this case, Eden# B. L. 240. u. (e). 
Bankov. Eleciion to take Lease. 

A petitioning creditor who, wi^ .jjbe knowledm of 
two or three of the creditors, reccivlM hiS debt From 
tlie bankrupt, held to have forfeited under the 5 G . 2. 
C.30.S. 42. Kip. Brine, 1 Buck, KW. Bankcy. 
Pet. Ckko. ; Fouffatuiik. ^ 

To a suit instituted by assignees on tehalf of a 
bankrupt, in the object of which the creditors have no 
interest, the assent of the creditors is not necessary 
under the stat. 5G. 2. c. 30. s. 38. 6G. 4. c. lb. 
s. 88. Wilkim v. Fry, 1 Aler, 24^^ S. C..«%liloso, 
371. Bankcy. Assfls. . 

Parol '.ignsimcnl, although with part rarfoAl^toCe, 
not within 49 G. 3. c. 121. s. 19. 6 Cr« 4.*:^^ 16. 

s. 75. Ftp, Sntum, 2 Bose, 86. BaNkCY. Lbasb# 
Paiiol Agakement. • 

Order for paymuiit of a dividend in b^kruptcy 
with interest and costs on petition, under ’ tlitt Btfit. 
49 G. 3. c. 121. s. 12., the assignees not being pre- 
pared to state their objodion. Fxp. /Itkinmn, 3V. 
& B, 13. •Bankcy. Payment ok Dividend. ; 

I'lider 3G G. 3. c. 90. (repealed and re-enacted by 
<)G. 4. c. 74. which see) on proof that one trustee 
had become bankrupt and bad abscotuled and abroad, 
unlikely to return, the remaining trustee wa.s ordered 
to transfer trust stock to himself and a new co-tmstee. 
Willittins v. Bird, I V. vN: B. 3. Trustee ; Stock, 
Transfer ok. 

Order for a transfer of stock within tlie statute 
3GG. 3. e. 90. repealed and re-enacted by6G*4. 
c. IG. s. 79. 80. as upon a refusal by a party ap- 
pearing byVounsel, ami admitting that sho had dis- 
obeyed an order to transfer. IBdi rv. hidder, 13 Vea- 
123. Bankcy. Oudeii ron Transfer op Stock ; 

TiiUSTKK of S'lOCK. 

I'hough debts, in general, were not within the 
21 .lac. 1. c. 19. 8. 11. mortgjigcs of real estate whe- 
ther oiiginal or by assignment, and though alw se- 
cured by Iwiid or eovcnanl, were not. Sec G G. 4. 
e. IG. s. 72. Jones v. GihlMns, 9 Ves. 407. 

Purchase in joint names of husband and wife by 
trader, afterwards a bankrupt, is void against cre- 
ditors. See G G. 4. c. 16. s. 73. Glaisterv, Hewer, 
9 Ves. 12, See S, C. S. P. 8 Ves. I95t 11 Ves# 
377. JIi'SB. & Wife ; Fhai'd on Caeditors. 

* A mere gift of money by bankrupt to his son is not 
within the statute. See G G. 4. c. 16. s. 73. Exp, 
ShorHaml, 1 Ves. 88. Bankcy. Fhaudulent Con- 
veyance. ^ 

'I’rustces under a forcigri will dcjad, ami no pcTRonal 
representation taken out in this country, not a case for 
icfief by directing a transfer ot slixik within the stat. 
36(9. 3. c. 99. See GG. 4. c. IG- s. 79. 80. .6G. 
4. c. 74. ].ee v. Bk. if England, 8 Ves. 44. TBans- 

I eh OF Stock j Trustee. ' 

No |)oint is more clear, tlian that a subsequent af- 
iinriativc statute may repeal a prior one, if the words 
arc coutiariant ; but it is wjually clear, that if there 
Ihj two alfirniative statutes made on the same ^subject, 
in all points in which they do not contradict each 
other, boili shall stand ; therefore, in every casei^here 
a hanker cominils an act of bankruptcy, and a com- 
mission of bankruptcy issues i^ainst him, it seems 
certain that the assignees under that commission will 
be bound by every clause in tho acts of 29 c!t.30 G> 2. 
not altered or iei>ealed by the bankrupt laws, as fully 
and eifitotually as trustees would, be bound by tlie 
same clauses acting under a deed of trust executed 
under tiie authority of the la|ter act. So it is equally 
evident, that .where the provisions of that act do so 
attach upon the propertj^ of the bankrupt as to pre- 
vent the operation of tlie banknipt laws, tliat no com- 
misdiuu of bankiuptcy can issue against a banker; 
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and that in Snch ease, tliough bankers am cxmcssly 
named in the bankrupt Jaws, lliw c^se to lie the ob- 
jects of thein. Per Ixl. Ch. Clare, in Jlaudcnv, 
Carroll, S’.Ridg. I*. C. 69‘2. 600. \'idc cliara Haif- 
den v^iUvern, I Itidg. P. C. 44d. (n.) 

'Flea to a bill of discovei^ iu support of an action 
under stat. 9 Ann. c. 14. for money lost at play by 
' the asstgnctis of ihc loimr, a bankrupt, that the action 
was not GOtnmenecd. and the bill exhibited within 
three months, overruled. Ihnndim v. Stwda, *2 Vcs. 
.1.514. Pi.. 1*1 KA ; C/AAiiN<;. 

A written ciigngcmcnt to warrant the payment of a 
bill of exchange, although good to other purposes, is 
not within the stat. of 7 G. 1. c. 31. (6 G. 4. c. 16. 
s. 51.) which applies only to what arises on the face 
of the instrument. Kip. Harrison, 2 ('ox, 172. S. C. 
2 Hro. C. C. 614. Bankcy. Proof in ; Uiu. of 

PxCIf ANOC. 

Under the stat 5 G. 2. (6 G. 4. c. 16. s. 8.), which 
provides against petitioning creditor's compromising 
commission of bankruptcy, the creditor forfeits the 
whole of Ids debt, whether the composition made liy 
him extends to the whole or to part only. And the 
forfeiture takes place as well under a ffomtnissioii 
founded on any otiicr act of bankruptcy, as upon the 
act thereby created. Kip. rcrno//,2(.]ox, 61. Bankcy. 
Compounding Bfhts. Baxkcy. I’ft. Curd. 

A creditor in Scotland is within the meaning of 
stat. 5 G. 2. (6 G. 4. c. 16. s. 46.) as to the mode of 
proving debts under commissions of Imnkruptcy by 
creditors in foreign parts. Kip. 2 Cox, 

8. Bankcy. Proof in. 

The stat. 21 Jac. 1. c. 19. extends to condilional 
as well as absolute sales of goods, and Jhc gciicnil 
view of that statute is to prevent traders from gaining 
a delusive credit. 'Hie legislature has, therefore, ex- 
plained theseiiMof the clause by putliug words ** true 
owner" in oppo^tioii to “ re]>utc»l owner." Kmd v. 
ffode, lAtk. 165. S. C. I Vcs. 348. IUskc\. 
HeI'UTED Ownersiiic. 


8. lii/ls pro conjcssiu 

See 1 W.4. c. 3(?. and Apjicudix. 

mil against member of parllarueni, praying relief, 
maybe taken pro vonfrusv, wmUn 45 (ico, 8. c. 124, 
which act is not couiiiicd to hdls of discovery oiiA. 
Logon \, (I rant, M, 1*. 1 Mad. 626. iMi Minai oi 
pARl.IAAir.NT. 

Ihe authority to lake the bill pro roof against a 
defendant, having privilege of ]rai lidnicut standing out 
process of contempt, under statute 45 Geo. 3. c. 124. 
S. 5. is coiitinud to bill for discuveiy only. 
Jones V, Davis, 17 V'es. 368. fii f.ogan v. Grant, 
1 Mad. 626. Sir T. Plunicr, V . C, refused to follow 
this case. IMi-mrkr of Paiii.iamim'. 

Member of parliament rtd'using to enter an appear- 
ance, the court ap|wiuted a clerk in court to eiiliT 
an ap^rearaiure for him umler slat. 45 Geo. 3. e. 124. 
Head V. Phillips, 10 Vcs. 436. JMfmufr or 1 'au- 

I.MMV.NT; Pr. Ari'EARAN’CF. 

Befcudaiit being outlawed, inolion tliat he might 
appear within alimitodtimo upon theo([uily oH statute. 
5 Geo. 2. c. 25. graiitetl tlwugh he liad not been 
in the kingdom for two years before the subiKjciia. 
CUtrke V. Uight , 2 Ves. J . 1 88. (?u i i-.\ w u v. 

A bill cannot be taken pm confess under statute 
5 u^. 2. without an allid.ivit of the defendant’s ab- 
sconding to avoid process. Short v. Downer, 2 Cox, 
84 Jji^e also S. P. Pmrtvu v. Mnlltiim, lia'ii. 401. 
Affidavit in Svim'ort. 

Although jt defendant has appeared and arisweiud 
the onginal bill, li he cannot be found lo Ijc served 
a subpoina, to answer a bill of revivor, the 


E laintilf roust proceed under 5 Geo. 2. c. 25. 

ave the bill taken pro confessiu Henderson v. Meggs, 
2 Bro. C. Cm 127. Pii. Bill of lluvivoii ; Pu. 
Sf.rvicl of Suuimkna. 

The statute of 5 Geo. 3. for taking bills pro covjmo 
against defendants, extends as well to eases where the 
party has been served with the former, but hath avoided 
the subsc(]ucnt process, as to cases where it has been 
iinimssible to serve the party with any process at all. 
hlairer v. Mawer, 1 Cox, 104. S. (J. 1 Bro. ('• C. 
383. 

Defendant left kingdom two years' preceding fding 
of bill. On ailiilavit that defendant continueil abroad 
to elude justice, defendant to ajipear under 5 G. 2. 
c. 25. Mason v. /*olier, Dick. 401. sed tpiare, 
note Wyatt’s edit. 1803. 

After abatement, defendant absconding, 5 G. 2. 
C.25. must be complied with. .Tames v. Dove, Dick. 
63. 

defendant applying on above statato within seven 
years to take answer, &c. must first give approved 
security for costs. Bishop of Rochester v. Knapp* 
J2ick. 70. 

9. Bills of Eichange, 

I’rnmissory notes payable in cash or bank of En- 
gland notes, held not to be promissory notes within 
the 3^ 4 Ann. c. 9. and 7 A nn. c. 25. s. 3. The iiohlcr 
thoredbre, who had received tlicrn from an intermediate 
(icrson, lield not entitled to prove tliein as a debt 
against the maker. /up. hneson, 2 Rose, 225. 
Bankcy. piiotn- jn j Puo.wissonv No’iks. 

10. British Claims on France, 

Notwithstanding a decision of the commissioners 
a])pointed l>y the statute 59 G. 3 c. 31, and the eon- 
vciitions for lirpiidnling tlie claims of British subjects 
on the Frcmdi government, of the privy council, on 
ap]>cal in favour of a claimant, his right may be dis- 
puted, and he may be declared a trustee of the sum 
awarded to liiin for other persons, shewing themselves 
to be entitled. Scmbic, injunction refused the affi- 
davits of the plaintiffs title, not being positive, liitl 
V. Reardon, 1 Jac. 64. Juhisuiction. 

1 1 . Champerty and Buying*' of Titles, 

Pica of the statute 32 Hen. 8. c. 9, against 
selling pretended titles, with the necessary accounts, 
of want of possession, >Slc. not being on oath, ordered, 
to be taken oil' the file, though set down by the plain- 
tiff for ngn'X'mciit, this iiTCgularity not admitting 
waiver. Wall v. iiituhhs, 2V,ix B. 354. Pr. Plea. 

12. CItnrilics and Mortmain, 

The 52 Geo. 3. e. 101. was intended to give a 
more easy aud less expensive mode of bringing before 
the court a ch'.ar abu.se of a charity ; but not where 
there is any (]Uestiou with respect to tlic persons inter- 
ested in the trust, or what is iii the nature of 
the trust, or in wliat inaiincr the breach of trust 
is U) be acted upon ; this is a case for information 
and not jrelition. Where therefore a petition was fildl 
against a corjanation, who had improperly becotno 
trustees for pulling down a ciirijiel and , alms-houses, 
ami it did not apiiear whether the chapd was private 
or parochial, and the heir of the founder was not a 
party wlio was in fact the surviving ^stee, nor could 
the court see. in what manner the charity was to be car- 
ried into effect, and the petitioners had lain by for 
above forty yeare, the House of Lords reversed the judg- 
ment beloiv. Upon a petition, under the act the attorney 
general is nut precluded, by haviiig signed the petition, 
fjom interfering to prevent injustice to any party, and 



In cases of STATUTES, CONSTRUCTION OF. costs^ %c. 1247 


lie may therefore bo heard for respondents. LiuHow 
(orp, V. Greenhouse, 1 ]Jli. N. S. 17. CiiAiurv. 

Court has no jurisdiction under 52 G. 3. c. 101. 
to direct upon petition an account of assets of persons 
wlio hail been receiving proceeds of charity estate 
against his ]icrsonal representatives. J n re Su ll'anw** 
Charity, 2 S. & S. 66. Jurisdiction ; CiiAniTY ; 
Account. 

Grant of land to charity, where there is a lesiilting 
ti-ust for the grantor during his life, is void under 9 
G. 2. c. 36. s. 1. as not being an interest to take 
effect in possession immediately. Limbrcy v. Curr, 
6 Mad. 151. CirARiTAiiLK Uses. 

Jews are not entitled to the benefit of the llcdford 
charity. Whether that question could be decided on 
a petition presented under tiic statute 52 Geo. 3. c. 
101, tjutcre. In re hedford Charily, 2 Swan. 470. 
Hkdfohd Chauity $ Jews. 

I’crsoiis presenting a jKitition under statute 52 Geo. 
3. c. 101. must have a direct interest in tlie charity. 
Id * 518. Pl. Petition j Charity ; Pj.. Parties. 

Pei^ns presenting a petition under an act, em- 
powering •* any person or persons whomsoever’* to 
fietition against trustees of a charily, must be interested 
in the fund. id. 525. Pl. Petition, CiiAiuTYj 
Pl. Parties. 

On a mference in a petition "^der sta* ic 52 Geo. 
3. c. 101. the master may rectuve .iflidavits in evidence. 

Greenhouse, 1 Swan. (iO. Pu. Petiiion, 
ClIAIUTY. 

'file statute 52 Geo. 3. c. 101. w!is meant to ex- 
tend only to cases of plain breach of trust, committeil 
by persons in their character of trustees, not to the case 
of benefits derived from such breeches of trust hy thiid 
persons. Exp, Skinner, 2 lAfer. 453. Ch iiuty. 

Constructive trusts held not within the 52 Geo. 
3. c. 101. whicli gives relief upon petition in the 
case of charities. Exp, Brown. Coop. 295. Chari iv 
Petitions ; Trust Constructive. 

-Relief for charities by petition, instead of infonnn- 
tion, under the statute 52 Geo. 3. e. 101, being limit- 
ed to questions of abuse of ti ust, as lictwcen the 
trustees and the objects of tiie charity, not applicable 
to an adverse claim to land, as having formerly be- 
longed to the charity. T'.ip. Hces, 3 V. 13. 10. 
Pu. ClIAIUTY Pethton. 

'I’hc jurisdiction under the statute 52 Gcn.3.c.l01, 
substituting petition, or infoiTiiation in case of abuse of 
trusts for charity, and 40 G. 3. c. 5(i. as to money 
intailed, is discretionary, id. 11. (Jiiarity I'etithin , 

JuhlSlllCT. 

ubarity regulated on petition instead of information, 
under 52 G. 3. c. 101. Kip. Berkhampslead Free 
2 V. & J3. 134. Petition; Charity. 

Under the act of parliament, giving juiisdietioii upon 
petition in charity cases, the truslees not approving, 
ordered to shew cause why the order prayeil should 
not be made. Eixp. Seagears, 1 V. 6c IJ. 496. Ciia- 
ritv Petition..' 

No general appointment of visitor, excluding a com- 
mission of charitable uses, under the statute 43 Kliz. 
c. 4, from special powers that would fall within the 
general visitation power ; as powers to the ordinaiy to 
interpret, and deteniiine doubts upon the statutes of 
amotion and piinishment, and of appointment to the 
ordinary, and to the dean and chapter of Yoik, in cer- 
tain^ cases, 6cc. ; the whole visitoiial power, particular- 
ly as to the administration of the lamled property, not 
licing intended to be given to the ordinary, as visitor. 
Objection to tbedec^ under a commission of charita- 
ble uses, as having, issued in a case not warranted liy 
the statute 43 £iiz. c.4. may be in tlic form of excep- 
tions. Exp. Kirkly liavensworih Hoip. 16 Ves. 305. 
Charity. 

conveyance of land to a charitable use, enrolled 
within the time limited by tlie statute of 9 Geo.- 2. 


c. 36. is not void bjr teason of any reservation to the 
grantor of a power of regulating the charity. It is 
sutneient that tlie deed is executed by the grantor at 
the lime of the cnralmcnt, and need not be executed 
by the grantees. G reives V, Case, 2 Cogs, 301. S. C. . 

4 Rio.'(T. C. 67. 1 Ves. J. 548, Charuable 

Uses; 1mioi.mp.nt or Deeds. 

Where A, by will executed before the etatttle of 
mortmain, directs 11 to settle a freehold CM^ale to 
pay a sum not exceeding 100/. per annum, in such 
manner and upon such liust, on such a parf'bf the 
poorer i>cople of a parish as he should think ^o|)er ; and 
13 in pursuance thereof, by will executed after the staUlte, 
appoints a sum less than the 100/. per, annum t.hckl, 
1st, that the appointment is not void by the Statttte, 
and 2dly, that the amount to be appointed was dis- 
oretionary in 11, and not to be increased under the 
43 Kliz. to the whole amount given hy the will of 
A. Alloniey General v. liradley, 1 KkleU, 482* 
Mortmain; Will, (- onstuu chon of. 

The legislature intended by the exception in the 
statute of mortmain, to save devises for Uio benefit of 
particular iiicinbci's as well as of the whole body* -> The 
h‘gi>'hturu inltudcd to except such devises as were 
really and hona fide for the liencHt of colleges, not 
those where the legal interest only passes to the col- 
lege in trust for other charitable uses. 'J'hc exception 
only extends to colleges established at the time when 
the statute of inortiiiain was enaetcil. Ally. General 
V. Tattered, 1 Kdcn, 15, 16. S. C. Aiiibl. 351* 
Moutm.vin. 

13. Clergy. 

An agreement for lease of a farm to a clergyman 
for purpose of*or‘eupation, is void, unilcr21 Hen. 8. 
c. 13., repealed and ro-cnaeted by 57 Guo. 3. c. 99* 
Morris v. Ereston, 7 Ves. 547. 

The stat. 7 Anne, c. 18., cuacting that the intercst 
of the patron of an advowson shall not be displaced 
by usurpation, is not retrospective. Alt, Gen, v. Bp, 
of f.ichjteld, 5 Ves. 828. Advowson. 

J*lca of 13 J*’J. c. 20. for non-residoncc, allowed to i. 
bill by lessee of tithes. Ilokenhamv, liHntJidd, 1 Com. ’ 
392. 1*l. 1*i.ea of N»)n-Resii)knck ; TniiES- 

Agistment tithe is not within the 2d and 3d Kd. 6. 
c, 1.3. s. 3. EAlis V. Saul, I Ansi. 342. Aoist- 
MKNT Tri HE. 

An agreement between re»;lor and parish for tithes, 
is ndl within the 13ih or 14lli Kliz. JScmble. Atkin’, 
Sony. Folkes, 1 Anst. 67. Non-Uesidence. 

14. Copyhold, 

The stat. 9 (3. 1. r. 29, providing for the admis- 
sion of copyholder, infants, or feme coverts, is confined 
to the cases expicsseil, viz., title hy desciuit or surren- 
der to the use of a will, JinJ does not apply to a titlpj 
untlcr a decree. Ld. KenAnglon v. Mansell, 13 Ves. 
240, 

15. Copyright. 

One procuring a painter to draw a drawing, is not 
entitled to the pioteclion of slat. 8 G. 2. c. 13. Je/- 
J'ren V, Baldwin, Ambl. 164. 

The act 8 G. 2. c. 13. for the encouragement of the 
arts of designing, engraving, Ckc., is not confined to 
works of invention only, liut means the designing or 
engraving any thing that is already in nsturo. Jl/ac/c- 
tcell V. Harper, 2 Aik. 93. 

A print published of any buihling, house, or garden, 
falls within this act. Id. 

The profierty in the print rests absolutely in the 
engraver, though the day of puh^atiou is not men- 
tioncil. Id, J' 

16. Costs, 

Attorney's bill of costs, though not delivered, 
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aoeording^ to 2 G. 3. c. 23. s. 22*. w suf&ient debt 
to support commissioo of bankruptcy. Ibxp. Sutton, 
11 Vm. 163. Jilsp. Steel, 10 Ves. 166. Bankcv. 

PlTlTlONlifO CnKDlTOR’tt DbOT. 

proceeding before 14 ^ Ch., as exercising the visita- 
torial power upon a royal -fbunilation, is not within 
2 G- 2. c. 23. s. 23. as to taxation of bill of costs. 
Sxp, Danut 9 Ves, 547. 

. . ' A soUcitor, suing for his bill need not state all the 
* citcumstances re(|uired by the stat. 2 G. 2. c. 23. 
8. 22., being matter of evidence. Wovrall v. liar- 
fin'd, 8 Ves. 9. Sol. & Client. 

17. De ilonis. 

Lands and tenements only within tlic stat. dt donis, 
El, Stajl'ord v. Buckley, 2 Ves. 180. 

No remainder over of estate not within the statute. 
Id. 

Possibility not grantable over, except by king. Id, 
Lease pnr autre vie, is not within the stat. de donis. 
Baker V, BayUy, 2 Vern. 226. Lease vim autue 

VfE. 

18. Dower, 

A woman married under age of twenty-one, having 
before such marriage a jointure made to her in bar of 
dower, is thereby bound and barred of dower, within 
27 H. 8. C. 10. El, Buckingham v. Drury, 3 Hro. 
P. C. 492. S. C. 2 I^on, 60. reversing Kden, 
38. Invant. 

19. Exchequer Bills, 

Order for payment out of a bankrupt’s estate, with 
interest to the time of ]Kiymcnt, in preference to all 
other creditors, with costs, under stat. 54 G. 3. c. 15. 
s. 48. for an issue of exchetiuer bills to relieve com- 
mercial, credit. Exp, Holden, 18 Ves. 436. Bankcy. 
PniOaiTY OV Sl&CVRlYY. 

20,. Exeaitors and Administrators, and Distribution, 

6’e« 11 G. 1. c. 18 ; 38 G. 3. c. 87. 

The term legal n^presentativos” in 22 & 23 C.2. 
c. 10. s. 6. sigiiimis ** descendants,” and not ** next of 
kin," l*fic 9 V. Strange, 6 Mad. 161. 

Administration granted under 38 Geo. 3. c. 87. is 
not for a limited time, but for a limited purpose, viz. : 
to become, and be made, party to bills in c<|uity,«apd 
to carry decrees into execution. IhrnforU v. Tayn- 
ton, 7 Ves. 468. Admon. durantk Ausentia. 

Afteeman.of London, having a sun by a funner 
mairiago, married a second wife, and died : she is enti- 
tled under the custom of London, which is not taken 
away by tlic stat. of 11 Geo. 1. c. 18. in this case. 
Dansen v,. Dawes, Amb. 276. Cosyum of London. 

21. Fines and Recoveries, 

Where a lease and release were made to create a 
tenant to the pracipe in a TCf:ovcry, and the lease was 
lost, hold to be a case to which reficf given by 14 G. 2. 
C.20. s. 5. applies, holmes v. Ailsbie, 1 Mad. 551. 
Lost Deed. 

22. Forfeiture for Treason and Felony, 

A seised of a froehold lease for lives, is indicted 
and found guilty of coining : held, that the whole 
estate is fori^tea to the crown, notwithstanding the 
proviso in die act 8 & 9 W. 3. c. 26. that no olfcncc 
made treason or felony by that act, shall extend to m;ikc 
blood. Horton v.Kirton, 4Bro. 

X *'L. 141. 

23. I raudulent Conveyances and- Devises,, 

The Statute of fraudulent devises would prevent a 
deviro for legacies to the prejudice of creditors by siie- 
cia^; but not devise fur debts ^neially ; though 


that might be the efibet. Kidney v. Cmuemaker, 
12 Ves. 154. 

Uniler a covenant on marriage by husband witli 
trustees, in case wife should survive him, to pay her 
a sum of money ; she is a creditor within the statute 
against fraudulent conveyances. 13 KHz. c. 5. Rider 
v. Kidder, 10 Ves. 360. Dertor & Cred. 

To impeach a settlement after marriage, under the 
statute 13 Kliz. the husband must be proved to have 
been indebted at the time, and to the extent of insol- 
vency. The creditor not prooucing any evidence, 
his bill was dismissed, with liboity to file another. 
Lush V. Wilkinam, 5 Ves. 384. Settlmt. after 
Marriage; Fraud on Creoitors. 

Annuity in fee granted by K. Ch. 2. out of Barba* 
does duties, is nut a rent nor realty, nor within sta- 
tutes, either frauds or de donis, &c. Therefore, being 
settled on A, ** and the heirs of her body,” it was 
held to amount to a fee-simple conditional at the 
common law, the remainder over being void, and that 
A, having had issue, might bar the possibility of re- 
verter. El, Slajford v. Buckley, 2 Ves. 171. Grant 
FROM Crown. 

C’onvfyauce by the king’s tenant in chief, in con- 
sideration of natural affection to collateral relations, 
is not within 32 11.8. c. 1. as conveyance to children’s 
children is. Dyer, 286. pi. 46. 

24. Frieiully Societies* 

See 1 W. 4. c. 60. Appendix. 

Stat. 57 G.d. c. 39., empowers court to make sum- 
mary orders without suit, in matters of charity or beue- 
fit, or friendly societies. In re Friendly Society, 
I S. & S. 82. Charity ; Jurisdiction. 

"i’lic preference given to friendly societies by the 
stat. 33 G. 3. c, 54. s. 10. over other creditors, is 
confined to debts in respect of money in the hands of 
their officers, by virtue of their offices, and independ- 
ent of contra(!t ; therefore docs nut extend to money 
held by the treasurer upon the security of his promis- 
sory note, payable with interest upon demand. Eip, 
Stamford Friendly Society, 15 V^cs. 280. 

A jicrson in habit of receiving money of friendly 
society, having no treasurer appointed, upon notes 
carrying interest, payable a month after demand, is 
not an officer of society, so as to entitle them to pre- 
ference under 33 G. 3. c. 54. s. 10. Exp, Ashley, 
Exp, Corser, 6 Ves. 441. S. P. Exp, Ross, id. 802. 

25. Habeas Corpus, • 

The statute 31 Car. 2. is in all its enactments to be 

construed with reference to applications under it. 
Crowley* s case, 2 Swan. 68. S. C. Buck, 264. 

31 Car. 2. c.2. s.3. extends to persons committed 
during term. Id, 69. 

26. Infant Lessee, . 

It was referred to the master to inquire whether the 
infant lessee was within the act of the 29 G* 2, and if 
he were, whether it was for his benefit to snrrendcr the 
old lease and take a new one. Exp, Swaine, Dick. 
749. 

27. Infant and Lunatic Trustees, 

6'ai 1 W. 4. c. 60, Aj^ndix. 

A trustee, who is in a state of mind which rendeis 
him incompetent to the management of busing, may 
refuse to transfer wiiliiu the meaning of the 36 Geo, 3. 
c. 90. s. 1, (6 Geo. 4. c, y4, $. 7). West ▼. AyUs, 
1 Tuiur & R. 330. Trustee refusing to convey. 

Inftint trustee for sale is not within the stat. 7 Anne, 
C..1P, (but see G G^. 4. c. 74) though, the persons 
entithd to tbo produce of the sale arc adult, and join 
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in the petition, semble. Exp, Chastenty^ 1 Jac. 56. 
Tausteb for Salb. 

Infant heir of messenger to whom in bankruptcy 
provisional assignment had been made, anrf who died 
before choice of assignees ; held to be a trustee vdthin 
7 Anne, c. 19. Ei^. Carter, 5 Mad. 81. 

The costs of a committee of a lunatic, mortgagee 
requisite to enable him to remvey to the mortgagor 
under the stat. 4 Geo. 2. c. tO, including the costs of 
the reference, are to J|p paid out of the lunatic's estate, 
whether the application be made by the mortgagor, or 
by the committee, which is the usual course. Exp, 
lUchanls, 1 Jac. & W. 264. Lunatic Mortgbe. ; 
Costs. 

If the mortgagor be ready to pay the committee of a 
lunatic, mortgagee should apply for a reference under 
the stat., and it seems he would not be allowed to 
bring an action. - Id. ib, Moutoaoe, Redemption 
OP ; Lunatic. 

Construction of tlio act 36 Geo. 3. c. 90. s. 3. di- 
eting the transfer, in certain cai/es, of stock standing 
in tlio name of a lunatic or his committee, not to ex- 
tend to stock standing in the name of anotlier, to 
which the lunatic is entitled as administrator. E.ip, 
ddfims, 2Mcr.ll2. Lunatic Tuvstee : TiiANSPEit 

Stock. 

('osts of the committee of n 'nnatic tn .eo ( onvey- 
ing witliin the statute, must bo paid out of the luna- 
tic’s estate. Exp, Brydyes, Coop. 290. ('onvf.y- 
ANCK ; CosiB ; Lunatic. 

Lunatic trustee to be within the 4 G. 2. c. 10, (sec 
6 G. 4. c. 74) must be without intciost or duty ; 
therefore having an interest as creditor, trust lieing 
for payment of debt, is not witiiin the act. Eip* Ta- 
tin, 3 V. & 13. 149. Lunatic Tuusteks. 

Mortgagee is within the statutes 7 Anne, c. 19, as 
to infants, 'and 4 G. 2. c. 10, (6 G. 4. o. 74) as to 
lunatics, though entitled as co-executor and residuary 
legatee to tlie lAortgagc money the dischaigc of the 
other executor leaving a naked trust. Id. 151. Mo u r- 

GAOKE. ' 

Infant trustee within the statutes 7 Anne, c. 19, 
(see 6 G. 4. c. 74) notwithstanding an interest as 
co-ejiecutor and co- residuary legatee, entitled to the 
mortgage money, the receipt and discharge of the 
other executor leaving the infant as mere trustee. 
- ■"■■■ V. IlandtHtk, 17 Ves. 383. 

Infant trustee within the statute 7 Anne, c. 19, (see 
6 G. 4. c. 74) must be a dry trustee. Id. 384. 

A lunatic abroad under a judicial proceeding ia 
nature of a commission of lunacy, is utiv within tlie 
stat. 36 G. 3. c. 99. s. 3, (sec 6 Geo. 4. c. 74) 
which repeals and re-enacts this stat. Siylva v. Da 
Costa, 8 Ves. 316. Lunacy, Commission of ; Lu- 
natic Trustee ; Foueion Laws. 

Estate in Ireland ordered to be conveyed by an in- 
fant mortgagee, under the statute 7 Anne. 'J'hc order 
under the sUtute for the reference to the master, as 
well as that for the infant to convey, must be on peti- 
tion, not on motion, sec 6 G. 4. c. 74. Evelyn v, 
Forster, 8 Ves. 96. 

The LaI. Ch. and M. R. inclined to think the legal 
estate in mortgaged premises passed by a general resi- 
duary deviM by the mortgagee to A, who was also 
executor, his heirs, executors, administrators and as- 
signs for ever, on the side of his niotlier. A being 
nineteen, the Ld. Gh. would not order him to join in 
conveyance, under the statute 7 Adne, c. 19, but 
orderra the money ^ to be paid into the bank, erparte 
Ih^infant, and ss^, when be should conic of age, 
it would be veiy reasonable that he should join. Eij). 
SergUon, 4 Ves. 147. 

An infant mortgagee is within the statute^ notwith- 
standing he may to beneficially interested in die mort- 
gage money. Exp, Bellamy, 2.Gox, 432. Inf^t 
Moutoagbe. . V 


An infant 'directed to convey charity estates to new 
trustees, under the ietiOf 7 Anne, (6 G. 4. c. 74) he 
having nothing to do but to makepuch conveyance ; 
but where infant has any, duty to peift^ as such 
trustee, beyond the mere dbnyeyance, ^e Oase is not . 
within the statute. Att, Gsn* v« Poafrit, 2 Cox, 
221 . . ; 

Where trust to be executed vests in infaol* he is not 
trustee within above act, but must be deoreeAto con- 
vey on suit for that purpose. v. oykes, . Dick. 

400. 

Infant trustee within 7 Anne, c. 19 ; purchaser to 
enjoy, and infant to convey, at full age. Chand^ v. 
Beard, Dick. 392. S. P. Eip, Bent^$ Dicfc«3M* 

Infant devisee of land*chargcd wwi payment-. of ' 
money, is a trustee in equity, but not within 
7 Anne, c. 19. Anon, 2Eq*Ab.521. 

* . ' ' 

28. Irish I'eiiantry ActSi 

The six months given to tenants to redeem, ' under 
the statutes of ejectment for non-payment of rent, die 
caif'iidar months, and the day on which the habgre is 
oxeiMitcd is got to be included in the calcuhitioD. 
Whcic a right would be divested, or a forfeiture in- 
curred, by including the day of the act done, the com- 
putation will be made exclusive of it.' UoyiUngYM 
Foxatl, 1 Rail & 13. 193. 196. Computation Cff Time; 
Landlord & Tenant. 

The Irish stat. 6 Anne, c. 2, docs not enable a 
man to maintain an action of covenant at law for 
I breach of a covenant for removal, contained in^ a lease 
which hud l>cen registered pursuant to the s^ sUft. 
against one claitniiig the reversion and inheritance of 
the demised [Remises, as assignee of tlio covenantor by* 
deed, executed prior to the lease and covenant whicn 
was not so registeiud ; but whether such an action 
might be maintained at c:ommon law, with the aid of 
the statute, ynnre ? Cliandos v. Brownlow, 2 Ridgw. 
1*. C. 345. Irish I«i:as£, Covenant for Renewal. 

An unregistered deed of 1728, purporting to con- 
vey the reversion of certain premises for value ; held, 
not to be valid to defeat the operation of a legistorad 
covunant, for renewal in a lease of 1729. Id. 383. 

The registration of a deed dues not extend the^cove- 
iianis beyond their original import. Id, 415# Leases 

IN XUELANU. , 

* 29. iMnd Tax Redemption, 

The court will not declare the land tax on an estate 
to have been redeemed, merely for the benefit of il 
trustee for sale, and to supply an allegea defitet of;, 
title, although such redemption has in fact taken pla^. 
Exp, Uparkes, I M'Clel, 518. . 

% 

30. Leases by Tenant in Tail, 

Stat. 32 H. 8. c. 28. s. 2. gives tenant in tail ppwor 
only to make leases for three lives abMiutely, but not 
for lunely-uiiic years determinable on.thrae 
Clanoille v. Payne, 2 Atk. 40. S. C. Barn. 18. 

31. Lunatic's Estates, 

Sales of copyhold estates of a lunatic are not au- 
thoiixcd by slat. 43 G« tk c. 75. Iho i4at. 59 G. 3. 
c. 80. s. 2. extends the powor of sale to.'e|ltateB, held 
by ancient demesne or copy of court .TOll. v jisp* 
Birch, 3 Swan. 98. Copyhold. * 

A-.. 

32. Marriage of Infants, 

Forfeiture by stat. 4 & {| Fh; A M. on a woman 
marrying under sixteen, is during her husband’s life, 
and not during her own. Ridiey y, Wii^, Anibl. 
73. Maii)uaoi^ forfeiture by. 
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Application to approve of iuraut’s marriage under 
26 G. 2. c. 3.'). s. 12. testamentary guanllaa being 
abroad. Blake v. Blake, J-)ick. 469. 

33 . Mortqa^ns* 

Sie 1 W. 4. c. 60. Appendix. 

The court will not iiitcrl'ere under the 7 G.2. c.20. 
upon an application by the mortgagor to compel the 
mortgagee to rccoiivey the mortgaged premises, wlicrc 
the Tight to redeem is <lispulcd upon tlic alHdavits. 
OiHHltiile V. Bhhop, 1 V . & J. 344. 

Where mortgagor becomes bankrupt, and bill is 
filed for foreclosure against him and liis assignees : 
court will not on application of assignees alone make 
an immediate decree under 7 G. 2. c. 20. s. 2. 
Carih V. Thomas, 2 8 . S. 188. M vnxcy. 

On bill of foreclosure, defendant submitting to 
same decree as the plaintilF, according to the cast: 
made by the bill, would be entitled to at the hearing, 
may at any time stay all further proceedings in cause 
under 7 G. 2. c. 20. Praetl v. ilall, 1 S. dc S. 331. 
Tn. Staying Puocexuinos. m ^ 

The stat. 7 G. 2. c. 20 . as to mortgages, gives no 
new power to courts of etpiity. Id, ih, Jukisdiction. 

No relief to a mortgagor under the stat. 7 G. 2. 
c. 20 . the mortgagee being entitled to execution. 
Amis V. Lloyd, 3 V. & H. 15. K\j;cu't ion. 

Time enlarged for appearance to a bill of fcirei'Iu- 
suro, under stat, 5 G. 2. c. 25.; notice in the puiish 
church hayii^ been prevented while iimler iep:iir. 

v.** Broome f 1 V. 6 c Jl. 305. 1 *h. ArrKAii- 
A.M’u; Enlarging Timh, 

INloitgagor defendant to a bill of fon!t‘losiirc, being 
in contempt, cannot obtain the refcietiee on motion 
under the stat. 7 G. 2. c. 20. Ileicill v. M'Carlney, 
13 Vea.660. (^>NTisMrT; Iln'i niiNi r. 

A charge in the bill ilicil A was of a weak and 
feeble understanding, approaching almost to idiote.y, 
was au allegation siiilieieiilly pjccise (no demurrer 
lK:ing taken) to put in issue, that A was of insane 
memory, it being proved that A was incapable of 
managing biniself or bis ailairs, be was held to be 
within tlic saving of the slat. 7 (i. 2 . c. 14. s. 8 . ; 
but this allegation would not have Ixieii sulln’iciitly 
precise on a plea, nor on a bill, if demuiTCivd to: the 
iieir of the mortgagor only takes advantage of the 
saving in sect. 8. of tlic stat. Carnv v. JohnfloH., 
2 Scho. & L. 280. I'l.. JIili. LrN.vne; Mdut- 

GAGE FoRKCLOSUlli:. 

The stat. 7 G. 2. c. 11. enabling plaiiitifls to pro- 
ceed where defendants refuse to appear, dix's nut 
ap])ly to defendant’s lalmuriiig under incoinpetciiey, 
as idiotcy, ivc. Id, 202. JiUNAi ic. 

The nine months allowed by the stat. 8 G. 1 . c. 2 . 
s. 4. to a mortgagee of an evicted lessee to redeem, 
arc calendar months. Biddalyh v. St, John, 2 8 clio. 
& J 4 . 521. (^)M1*UTAT10N OF TlMC. 

Under slat. 7 G. 2. c. 20 . s. 2 . the time for pay- 
ment of money on mortgage, may be enlarged on 
usual terms. fVakerell v. DcUght, 9 Vcs. 36. Pit. 

.^’^'^.\llCFMENT OF TlME. 

No order under 7 Ci. 2. c. 20. s. 2. tlic bill not 
being confined to mere foreclosure, but including also 
another subject, nnsiard v. Clarke, 7 Vos. 489. 

A reference under the stat. 7 G. 2. c. 20. iimst 
proceed upon admission of the principal and interest 
dim upon the mortgage, and the master cannot admit 
evidence, llusim v. Ileicson, 4 Vos. 105. Pr. Evx- 

DKNCE. 

If a mortgage by the stat. becomes irredeemable, 
it will remain so in the liands jof the assignee, though 
assigned in e.onsuleration of the principal, interest, 
and coats, due thereon. Siajf\ml v. Selby, 2 Vem. 


If a sulisequent mortgagee redeems such mortgage, 
he shall hold the estate irredeemable. ld,ib. 

If there are more lands in the second mortgage 
than in the firet, that seems to be a ease oniitteil out 
of the stat. ; but the adding an acre or two shall nut 
exempt it, for that may be a contrivance to evade the 
stat. Id, ib, 

34. National Debt* 

The court upon petition un^r the stat. 56 G. 3. 
c. ()()., will direi'.t stock, which has been transferred to 
the sinking fund, to be re- transferred to the petitioners, 
where their title is clear, without any reference to tho 
master I 0 ast^ertaiii who is Ixincficially entitled to the 
stock. Kip. Kicholl, 1 Turn, 11. 119. Pit. IIe- 

TllANSKEll OF StOCK TllANSFEllJlEU TO SlNKINU FuND* 

35. ParlilioH, 

Partition between tenants in common and joint 
tenants by slat. 31 lien. 8. extended by stat. 32 lien. 
8. to limited interests, for life or years ; and the same 
right in equity by bill as at law by writ. Baring v. 
Nash, 1 V. & 15. 655. 

36. Vopery, 

15y an act of parliament made in Ireland, 2 Ann., 
to prcvcnl the further growth of popery, no person 
professing that religion can be the guardian of an 
infant; but such guardianship, where the person cn- 
lith'd to it is a papist, shall be disposed of by the court 
of CMiaiiceiy in that kingdom, to some near relation of 
the infant, Inuiig a protestant, and one to whom the 
infant's estate cannot descend ; but if there shall be 
no such protestant relation, then to some other proper 
person, who will use iiis utmost care to educate the 
infant iu the protestant religion, until the ago of 
iwcjily-one. J*reslou v. Ld, Ferrard, 4 liro. P. G. 
298. (io AUDI AN. 

A papist being tenant in tail, suilbred a common re- 
covery, and declared the uses to iiimselfand his heirs; 
tins is not a juiiehase within II ^12 W. 3. 0 . 4. 
Appeal of Ld, Denci nt irate r, 9 Mod. 172. 

37. Property Tax, 

The Property Tax Act, -Hi (ico. 3. c. 65. s. 1 12 & 
115., in deelaiLug covenants to ]ray the same, void, 
has a retrospective operation ; tiiorefore, covenant en- 
tered into hi'i'ore the act passed, void. Buxton v. 
Moiikhouse, Coup. 41. 

30. Settlement of Pixir, 

In statute 3 W. 6c i\I. c.. 11., the apparent meaning 
of the word “unmarried,’* is “ not married at the par- 
ticular time,” contraiy to its usual import. Maberly v. 
Strode, 3 Vcs, 452. 

39. Ships, 

A ship lieing insured from I^ondon to Carolina, was 
taken by a Spaniard, and retaken by an English pri- 
vateer, who carried her into Poston, where no person 
appearing to give security she:, was condemniM and 
sohl, and alter the rccaptors had their moiety, tlic m- 
siiiuc remained in the court of Admiralty at lloston. 
llcfendant brought an action at law on the policy ^d 
recovered, and plaintilTby his injunction-bill insisted, 
that defendant oughtto have locovcred no more than a 
moiety of the loss. The court refused the injunction, 
for as defendant had oiiercd to relinquish tho salvage, 
he was cnlitlo^ to recover the whole money insurciL 
[ By 13 G<;o. 2. c. 4. s. 18., tho rocapluie of a ship 
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is the itivesting of the owner’s property ; so that it is 
doubtful wlictlicr tiic net can o^iuratc wltcii insurances 
nro made, interest or no interest. Salvage must lie de- 
ducted out of the money rccrovcred by the policy, if 
come to the hands of the assured. FriiiiU v. Hartleu, 

3 A<k. 105. IxsiiiiANce. 

40. Sloch Jointing, 

Under the act against stock-jobbing, the six months 
in the first section, means lunar munllis, and no dis- 
covery lies whcic the cause of action arose prior to the 
expiration of six lunar months. ]Vhnhili> v. Fall, 

3 iiro. C. C. 11. Time, CoMcrrA-noN of. 

41. Tenant in Tail, and Money to be laid ont in 
lAindm 

Although fund of whiidi |X!rson is tenant in fail, is 
subject to certain charges, couit will iiudor39 & 40 
(i. 3. c. 56., order it to be transfcn-cd to tenant, after 
providing for charges. In r<7. JaL SomcrvUle, 2 S. 

S. 470. 

The stat. 39 & 40 (1. 3. (LnnI lildon’s act), docs 
not apply to money paid into court in tiie inntH'r of a 
lunatic. Eip. Veniey, 1 Jar. 234. Ta’ m - 

A special jurisdiclion undci an .-.ct • ‘ .mi'iaincnt 
must be strictly followed; thv ‘lore, tiiukr an art 
preventing the necessity of ic' ovciy by tenant in tail of 
land to be purchased, each paity must |H3liiion. 
Baynes v. Baynes, 9 Vcs. 462. Juuishiction. 

Under 39 40 (i. 3. c. 5(i., nuthun/in;r paymmit 

of money (left to be laid out in land to be settled ) to 
tenant in tail, the otxler was qualified in case he should 
be living on second day of ensuing term, and an in- 
quiry was directed as to ineumbiaiiec's. /w/». Ben- 
veil; Kxp* Dolimtn, 6 Vcs. 116. lup, ILitlges, 

id. 570. 

42. Traders. 

See 1 W. 4. c. 47. Appendix. 

Wliciie legacic^s were charged on real estate of trader, 
and his devisee and exi'eutor sold jiart of the real es- 
tates before the debts wore paid ; held that pure.hnser, 
notwithstanding the 47 (i. 3. c. 74. s. 12, was liable 
to see to application of pun:h:isc money. Jlorn v. 
Jlot'v, 2S. &S. 44H. Vemjou & P' acu ; Appu- 

CATION OF PuUClI.ASE DloNEY. 

The act of 47 Ci. 3. sess. 2. c. 74. applies only 
to persons who were traders at the time of their Ue- 
ccase, and not to persons who have bond Jide left off 
trade before tlicy died ; conscipieiitly the real estates of 
such latter persons arc not subject to simple contract 
debts. Hitchon v. Bennett, 4 Mad. 130. Hkai. 
Estate. 

Motion, by simple contract creditors of one who had 
been a trader, but ceased to be so, and was not a 
trader at the- time of his death, liu a icceivcr, upon af- 
fidavit before answer, refust.'d, not being within the staf. 
47 G. 3. sess. 2. c. 74. Keene v. liilci/, 3 Mer. 436. 
JIebtur & Crf.d. ; Kfcliver. 

43. Unltonnily, 

The meaning of the act of uniformity is, that the 
party is to subscribe the declaration as soon as it is in 
his power. Seinblc. Case of (Ineen s Coll. 1 .lac. 
29» . 

An Irish papist conforming any where out of Ire- 
land, cannot purchase lands in tliat kiu^om, before 
he had complied with the several requisites of the 
Irish acts of 2 and 8 Anne. Can'ol v. Vicars, 5 Bro* 
r.C.396. 


44. Usury * 

if a mortgage bn town for 5 per cent, and the 
mortgagee takes 6, It would'^bc void on the word 
“ take” in the 12 Anne, stat. 2. c. 16. s. 1. Adling- 
ton V. Cann, 3 Atk. 154. ' Mortgage* 

45. Witnessi*s* . 

Legacy to a suliscribing witness to a will, though 
of |icrsonal ])ro)H;rfy only, void under the stat. 25 G. 
2. c. 26. extending to all wills and codicils. I^ees v. 

17 Vcs. 508. J.kgacy. 


S Tl ITl LA'I’Kl) DA M AGES. * 

Where a lease has been granted upon lives renewable 
for ever, with a nomine fniiiiv in ease of the Icssctvs 
neglect to renew, ennity will not decii*e the lessor lo 
renew, exirpt upon the terms of paying the penalty. 
Donentile v. Clinrtres, 1 Jliilgw. 1*. (1, 122. Lease, 
111 NJ WAT nr. 

I v,ss. 0 coiTmants not to plough up, kv., and if he 
does, to ])ay 5/. additional rent per acre, lichl to be 
stipulated damages, and eipiily no jurisdiction. Uolje 
V. Pulersttn, 2 Iho. 1*. C. 436. Covenant; Jukis- 

JUCT. 

A made morigago to 11 for 1769/. payable by five 
equal payments, within the space of live ycais, witli 
iiiteicst at five iH*r cent. I’ut inoilgagor covenanted, 
that if the money should noL be paid at those times, 
or within three months aftei.'he would, for every sum 
so unpaid, ji^y B per cent, iiileresl, until actual pay- 
ment. 'riic money was not paid, and on bill of lurc- 
closurc, court deereeil an account of the principal 
money and interest at 5 per cent, only : but on ap- 
])enl decree was rcvciscd, and inurtgugor ordered to 
I i>c c'harged with 8 per cent, interest from the end of 
! three months after each payment became due. fbir- 
toii V. Slattery, 5 Ibo. E. 233. Moutoaue; 
1nIKU1.ST, WJIAT 11\’1K, 

Mortgagor reserving (> jicr cent, with proviso to take 
5 per cent, if paid within ilirce mouths after due, if a 
greni aricar, eoiirt will not relieve ; secus, if but a 
small slip of time. Bnncn v. BarUiam, 1 E. W. 652. 
.Moht<;\i;k; AGitEnniENT; Scec. I'kue. 

A mortgagee lends money at 6 per rent, and in the 
deed agrees to take 5 per cent, ii' it he paid within 
three mouths after it has become due ; if the mortga- 
gee fail to pay at the precise time, he must afterwards 
pay 6 per cent. Jury v. Cox, Free* Chan* 
Aoueeait. 

A mortgage is made with interest at 5 per ctfnt. 
provideil that if the interest lie not jiaid within two 
months after due, then to jiay 5/. I6.s. This is in 
nature of a penally, and llie court will relieve against 
if; ollicrwisc if 5/. 1 0<. per rent, be r(!served oiigiii- 
ally, and to be Icnsoned to 5/. percent, if duly ^id 
within two moiitlis after iluc. Strode v. Poiwr, 
2A un. 3J6. Einai.tv, Uei.ii.f auainsi ; Mort-^ 

UAOF. 

Interest leseived at 5 per cent, but if nut duly paid 
then lo answer interest at 6 jicr annum ; great arrear 
of interest ; mortgagor dirn-eil lo pay but 5 per cenU 
the reservation at 6 per* cent, being only as noniine 
jnrna’. /fii//r.s v. 2 \'eia. 289. Agreement; 

I.MEKESr, W1I<\1 .M.LOWM). 

But wheie interest was rcscrveil at 6 per cent., and 
if duly paiil, then agrees to take 5 per cent., interest 
not duly paiil, and court allowed 6 per cent. Id, 290* 
AifiiEKMENT ; Interest. * 

In a lease for years of land, lessee covenants not to 
plough pasture land, and if he does, then to pay 
the rate 205. per annum, for every acre ploughed- TImi 
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court will not grant an injunction against the tenant^i 
plonghiiig ; for the parties themselves have agreed ^e 
datnage, and set a pfice.for ploughing ; nor will cbiirt 
rdieve j^e lestee against the penalty, if he ploughs. 
Wooiki)^ V. Gyles,. 2 Vera. 119. Landloud & 
.Tek.; Injunc.' against Waste- 

■Jtlortgage at 5 per cent, with covenant to pay 6, 
on default of paying the interest within sixty davs 
alter duo. Iftho ihterest is behind sixty days, the 
mortgage shall carry interest at 6 per cent, and the 
court vnll not relieve against it. Mar^. Halifax v. 
Higgim, 2 Vern. 134. Moutoaoe. 


STOCK, DIVIDENDS AND TRANSFER OF. 

See also Bankov. XI. 1. (h). — Chattels. Pekso- 

NAi^-^ R e-Conveyance, &c. — South Sea Com- 
pany. 

Aiw court of equity may order the hank of England 
to suffci a transfer of such stock to be made, or to pay 
dividends belonging to, or standing in the names of 
any party to a suit, or issue an injunetioil, to restrain 
such transfer or payment, although the bank be not a 
party ; court being satisfied by the certiorate of tho 
account of the said corporation, duly signed by him, 
that the stock is standing in their books in the name 
of the rarson required to transfer the same, &c. and 
that, afler due service of a short order upon the said 
governor and company, &c. which shall contain no 
recital of thUlr pleadings, or oilier matter, than the 
title of the cause, and the onleringpart of sucli ilccrec, 
or order, which respects the said governor' and compa- 
ny, and for which the sum of IBs. and no more, shall 
lie paid, like process shall issue, to enforce such order 
or uocree, as to enforce them against any party to a 
suit depending in such court. 39 and 40 (j. 3. c. 30. 
s. 1. On retjuest of the clerk in court and solicitor 
of the party, the bank shall deliver a certificate stat- 
ing the amount of such stock, or demand. &c. for 
which the fees therein sjiccificd siiall be paid ; art not 
to extend any further discovery than iicrcin-inentioncd, 
nor to any case where the hank claim an interest in 
the fund, and the bank may state their objection to any 
transfer by motion on jjelition. Id, s. 2. Pl. Party ; 
Bank of England. 

Ld. Ch. &c. may direct costs to be paid. 0 Ck 4. 
C.’74. s. 16. Costs. 

Stock belonging to lunatics may, in certain cases, 
be ordered by £d. Ck. cxe. to be transferred. 6 G. 4. 
C«74.s.l3. Jurisdiction; 1.vnaii('. 

'Where stocks standing in fhe names of persons de- 
cliSied lunatics, resided out of England, Ld. Ch. &c. 
may direct transfer and payment, (i G. 4. c. 74. s. 
14. Id . ib . 

Indemnity to the bank, and other companies. 6 G. 
4. c. 74. 8. 16. Indemnity. 

What persons shall; be named in orders of court for 
making transfer. 6 G* 4. c. 74. s, 15. Jurisdic- 
tion. 

The provisions aforesaid shall extend to the E. I. 
Comp, and S. S. Comp, where they have stock stand- 
ing in their books which may become the subject of a 
suit in equity. 39 and 40 G. 5. c. 36. s. 4. South 
Sea Company ; E. 1. Company. 

Surplus s^k, arising from sales under the acts for 
the redemption of the land tax, will be ordered to be 
transferred to the party, who, if it were laid out in the 
pOfchase of lands, would be entitled to have the lands 
eonv^ed to him in fee. In mre» Fortescue, 3 Russ. 
128. 

Where a testator, possessed of stock in the govern- 
ment fund, bequeaths it specifically, the bank cannot 
refm to permit the executor to transfer it, he not hay- 


ing assented to the legacy. The bank having, under 
these circumstances, refused to permit the executor to 
transfer, a decree was made against them, with costs. 
Franklin v. Bank of England, 1 Russ. 676. Bank 
OF England ; Costs. 

A testator dif^ted his executors to invest a sum of 
money in the 8 per cent, stock, 'and licqueathed the 
stock to the> treasure of a charitoble corporation in 
Scotland, in order that ihe dividends might be applied 
to the purposes of the charity. The court ordered the 
stock to lie transferred to the corporation. Etnery v. 
Hill, I Russ. 112. Corpobation; Charity. 

Bluest of money to trustees in trust, to invest in 
public funds, and pay dividends to A ^til marriage, 
and then to transfer stock to her, but in case she 
should die unmarried, then as she should appoint by 
will, and in default of appointment, to her oxeentora 
and administrators. Scmldc, she Is not entitled to 
have fund transferred, while unmarried.' Wilson v. 
Mount, 2 S. 6c S. 493. Will, C. of. 

Where hill is filed merely to obtain transfer of stock 
standing in name of trustee, who is out of jurisdiction 
of court, order must be made at hearing Of cause, and 
cannot be obtained on petition. Burr v. Mason, 2 S. 
& S. 11. Trustee ; Petition. 

A marrietl woman being entitled to an annuity of 
2001. out of the dividends of 10,600/. 4 per cent, 
stock, which, subject to the annuity, was devisable 
amongst the children of herself and her husband, as he 
should appoint. Husband appointed 2,600/. to his 
eldest son. Court refused to order that sum to be 
transferred to the son, although the remainder would 
have been much more than sufiicient to pay the annu- 
ity. Breton v. Ld. Clifdon, 1 S. & S. 363. An- 
nuity ; Hush. & Wife. 

Bank having notice of bill refused to. permit trans- 
fer of stock, though no injunction. Ouleied that they 
shoulfl permit transfer on a certain day, unless plain- 
tiff obtained injunction in the mean time. Boss v. 
.S/icrcr, 6 Mad. 1. Bank; Pii. Injunction. 

Dividends of hank stock being choscs in action can- 
not lie sequestered. M*Carlhif v. Oaold, 1 Ball &B. 
387- SEiii'ESTUATioN ; Cjiose in Action. 

'J'lic purchaser of a life interest in stock sold before 
a master, is entitled to a dividend becoming due on 
the day following the sale. Anson v. Towgood, 1 Jac. 
6c W. 637. Vxnuor Puuch. ; Intermediate 
Profits. 

Under 36 G. 3. c. 90. (repealed and re-enacted by 
6 G. 4. C.74. which see), on proof that ono trustee 
had become bankrupt, and absconded, and was 
abroad, and not likely to return ; order wasmjide that 
remaining trustee should transfer stock into name of 
himself and another as co-tnistecs. IFilliams v. Bird, 
1 V. & B. 3. Trustee ; Statutes, C. op. 

Trustees under a forrngn will dead, and no personal 
rcpi'csimtation taken out in this coimtiy, is a case 
for relief, by directing a transfer of stock, within the 
slat. 36 (j. 3. c. 90. Sec 6 G. 4. c^l6. s. f9. 80. 
and 6 G. 4. c. 74. J^ee v. Bank of Sgiand, 8 Ves. 
44. Stat. (L OF ; Trustee. 

Legacy of stock at a particular age ; order made 
upon the petition of one legatee having atoned the 
age, for a transfer of his share to his attorney. Hill v. 
Chapman, 1 1 Ves. 239. Legatee ; Pr. Order. . 

Specific bequest of stock to the et^enutriz for life, 
and after her death, to her daughter absolutely, at 
twciity-one; the bank resisting a transfer according 
to an agreement to relinquish the life interest, without 
the direction of the court, are entitled to costs. Aus- 
tin V. Bank of England, 8 Ves. 622; pR. Costs ; 
Bank of England^, 

The bank of England are not to look b^nd the 
legal title to the trusts oi the will, and therdire can- 
not prevent the executor from selling out or transfer- 
ring stock infei^is oiim name. Bank of England v. 
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Parions, 5 Ves. 665. Dank of Knoland ; Kxecv- 

TOR. 

Stock ordered to be transferred under the statute 36 
G. 3* c. 90. the trustee being of unsound mind, 
though no commission had issued* and having actu« 
ally refused to transfer* the refusal pro^^ing from 
mere weakness of mind; Simm v. Nayler, 4 Ves. 
360. Lunatic Trustee* > 

Where assignee has abscondcMfc &ei bank ordered- 
to honour the cheques of the remaining assignees. 
Exp, CoUins, 2 Cpa, 427. Bank op England; 
Bankcy. Assignees absconding. 

Though a residue is specifically given, the bank has 
no right to restrain the executor from transferring the 
funds. Bank of England v. Moffat, 3 Bro. C« G; 
260. Bank of^Enoland* • 

Bequest of stock to executor for life, remain- 
der to MW* the jf^ecutor having bought M W*s 
reversionary interest, and the bank refusing to allow a 
transfer, the court ordered a transfer to be made ac> 
cordingly* but nevertheless gave the hank their costs. 
Pearson v. Bank of England, 2 Bro. C. C. 529. S. C. 
2 Cox* 175* bat sec note there. Bank of Eno- 
LAND ; Costs. 

The question being, whether tlic plaintiff ha a lien 
upon stock* the court will not order tli»' ba:»'' f • permit 
a transfer. Bireh y, Corbifii, 1 Bio. i; 571. 
Bank of England ; Lien] 

Tojunction not nanted to > astrain transfer of stock 
until ’defendants nave appeared, or are in contempt, 
and upon notice. DooHtile v. Walton, Dick. 442. 

One is bound to transfer 3001. stock iN'.fore the 30tli 
of September, then next ; thongli the stm-k was much 
risen, yet the defendant decreed to transfer the .300/, 
stock in specie, and to account for all dividends from 
from the time itottglit to be transferred, dardner v. 
Pullen, 2 Vern. 394. Spec. PxnF. 


STOCK-JOniUNCi. 

See GAWnLiNc.. — Stat. C. <ir, U. 4(i. 


STOrPAGE JN TJIANSTTTJ. 

Injunction to restrain the sailing of . vr -.sol con- 
taining goods sold to a person wlu) iiad U- ■ >. ic insol- 
vent, but over which the plaintiff retained a right of 
stoppage in transitu, refused. A court of equity has 
not jurudiction* in any case, to slop goods in trunsilu, 
semble. Goodhart v. Lowe, 2 Jac. W, 349. In- 
JUNc. ; JuaxsDic. 

Application to quash a writ of replevin, issued to 
try the right to atop goods in transitu, refused. Ear- 
veil V. Bererford, fl Ball iSc B. 328. Pn. Writ of 
Replevin. 

Where consignee iNscomcs insolvent, consignor has 
a right to stop the goods at any time before they 
come to his hands. WAijuila v. Lamiw, 2 Eden, 75. 
S. C. Amb. 399* Consignor & Consignee. 

Stoppage nG payment at law nor in equity, unless 
under, special circumstances, and in case of mutual 
demands whore the balance only is the debt. Jeffs 
V. T^ood, 2 P. W. 128* ^^ayment, what a suffi- 
cient. 

A, being beyond sea, consigns goods to B, then in 
gQ<^ circumstances in London, but* before the goods 
arrive* becomes a bankrupt. If A c% by any means* 
prevent the ^oods coming into, the Imiids of B or the 
a^ignees* it is allowable in equity ; and B ox,the as* 
signees shall have no relief in.^uito* IFuemait ?. 

• yaadeputty2 Vern. 203. > ' ' ^ 


suBstmmoN. 

See LdGAcY, VII.— rpk. Sales* JvDrctAt, 6.'— 
Will, 

SUNDAY. : 

Subpoena served on Sunday irregular* aibchment 
and injunction therefore set aside before appearamto 
on entering appenrance.witli the register. MaaUrdh 
V. Xicholson , 19 Ves. 367, Pu.. Service of Sub-. 
p<ena. 

Denial on Sunday is not an act of bankmpU^. 
Exjk Preston, 2 V. & B. 312. S.C. 2 RdSe. 21. 
Bankcy. Act of. ■ ‘ ' 

Arrest under chancellor's warrant, for contempt of 
court, good on Sunday. Exp.m^kchurchi 1 Atk, 55. 
Aiiukht. 

In the language of the court, hail are the gaolcm of 
the principal ; mesne arrest hy them good* even on 
a Sunday. Exp, (iihhons, 1 Atk. 239. Bankcy. 
Bail. 

As to arrest under l)ankruptcy on Sunday. Exp, 
AVr«c*y, 1 Atk.^bl. Bankcy. Auuest in. 


suppLTCAvrr. 

See l*R. Writ, 5, 


SUl’PRKSSlON. 
iS>« Deeds, IX. 

SURETY. 

Vi Ph. Rici.ivi k, 4, — Pii, Wmi, -J. (r). 
PjilN. & SirUbYV. 


SURPLUS. 

See also Bankcy. IX. 

Where there is a diniciion to sell land and pay 
debts, ifit:,, there is no instance of holding surpipB.: 
after that pui'iHisc answciurl, to funn part of persoi^r^ 
estate, so as to puss hy residuary bequest. Maughain"^^ 
v. Mason , 1 V. At B. 416. Trust to fa v Debts; - 
Admon. of Assets. 

Devise of real estate to be sold ; the objeid being a 
provision for legacies, is not an absolute conversion* 
and is therefore a resulting trial fur heir at law as to 
surplus* though a receiving executor is- .appointed^ 
Berrp v. Usher, 11 Ves. 87. Resulting Trust^ 
IIkiuatLaw; Conversion; Will, C. of; De- 
vise TO SeI.L. • 

Testator bequeathed the residue of his personal es- 
tate* in trust to pay 121. per annum to the school- 
master of R, and to apply the surplus, if any* in the 
clothing and putting out apprentice two ehildieii of R* 
and one child of W ; and he made no fiiitlilb dispoai-. 
tion of it. The residue being more than sufficient for this ' 
specific purposes of the will* the surplus is not consi* - 
dered as undisposed of. but must be applied in in-.; 
creasing the number of the objects of the chari^. ' 
Att, Gen, v. Hurst, 2 Cox, 364. S. C. nom. Att, 
Gen. V. Winchelsea, 3 Bro. C. C. 374. Will, C. op; 
Chabitv. h 

,, .A.makes a%il]* and' his son executor* but makes 
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no jdiftpdbitioii the suiiiliis : the son dies wdtliiout 
''proViVl^ The .surplus shall Imj distiilbutcd 

ttnongsttfa^ next 'of kiii» at the death of tlie testator. 

SvUUh ® Vorft. t)34. A dmon. of Assefs. 

Xiand is ^evised^to trustees to hell* and out of the 
. mo&cy arising by Uic sale# amonjj^st other sums, to pay 
100/. to his heir at huv ; and no dispo.sitiun is made 
by (he testator of the surplus of his estate* The land 
shall not 1)0 turned into i)crsonal estate, nor more sold 
tl i a n is necessary to pay the legacy, and the heir shall 
have the suiplus. Utuitlnll v. Jlno/vei/, 2 Vern. 425. 
l*rc. CIi. 162.* S. (J. l-iAM* iiKvisKu pon Salk; 
Resui.'i iNT. Tiu’ST ; II Rin at j^Aw. 

1)cvise of express legacies to the cxt'cntors, and 
also to the next of kin, and no disposition of the sur- 
plus, how the Ruqdus shall go 1 I^uffleu v. Vou't‘ll, 
2 V'ern. 361. S. C. Gilh. Kip llcp. 22. Prc.Cli. 92. 
S. C, Wn.i., (J. OF ; Distuidution. 

If lamls arc appointed to pay debts, the heir is en- 
titled to them when the debts arc paid, and if to be 
sold, he is entitled to the surplus ; but if there U*. any 
aliiise, his remedy is against the trustee, ami nut 
ag.'iinst the purchaser. Cutfqijitir v. 2 ( 'li. (!a. 

1 !.*». Set/ qiia’re, if a purchaser with ^plicc might not 
be ndueted. Heiu at JjAw, jJj.visL n* imv lij-urs; 
'r«i'8T, Uesim.tino. 

SUnitKNDKIl. 

See Coi'Yiioi r», J\. — l^i Nsr, IV. 

SIUIVI\011SI1IJ\- 

See also Emxittohs, IV. 2. — Ih'^nANO & \Viii, 

III. 2. (i/); ill. 2. {r).-- LVmmnkus, I\.- - 

J*uirnoNS, V. — rowi’ii, II. 

A testator gave sUK'k to tiustocs to be divided, aflc'r 
the death of the two ihtsohs who had life iiitcrcsl in 
it. among A, 11, (•, D, and 1:^, in oipial shares; and 
he dircf.tt.'d, tlnit if any of them should die willioiit 
issue, before lh<‘ir r(*'.|)e('tive, slniu'S siiould become 
payable, the shaie of him, her, or them, so dving 
without issue, siiould go to, and be ctiually diviiicil 
among, the survivor and suiv Ivors of them. A dud, 
leaving issue, who weic living at the time fixed for 
the distribution of the fund ; 11 died, leaving a son, 
who died, without issiu', before the. peiiod of distribu- 
tion ; slioi-tly afterwards, uml also l>cfoiG the imriml 
of distribution, C died, without issue. Held, that iVs 
personal representative was not eniith'd to any jxirtion 
of the fund ; that the oue-lliird of M's shave, whicli, 
on the failure of her issue, survives to (', did not, on 
(Vs death, suivivc to the other IcgaUns, but was 
transmitted to her personal reprcsenlative ; that the 
words “ survivor abd survivors” were to be emistrued 
in their natural sense, and not as eijuivalent to ** other 
and others so that no jnut of the ^l^.lle of It and C 
went over to A’s personal lepicsenlalive. (’/cfnhr 
V. A’tmie, 3 lluss. 217. AVii.i., C’. oi ; IviEiiisr, 

\ PhTEO. 

Devise of real estate, to be sold after the death of 
tenant for life, and bcipiest of $]H‘(;ific sums out of tiie 
produce to several graiidehildreii and a child, ami of 
the residue to otlu?r children, to be respectively paid 
. at twenty-one, or marriage. “ Jliit if any of iny said 
. children or gramlehildren shall happen to die before 
the time of such legacy becoming due and payable, 
then 1 give aiul bcr|ueuth the share or pait of such 
child or children, or grandchildren, so dying, into 
and among those, that shall bo then liyiug, share and 
sliare alike.’’ Iwo of the cliiUiren idled befuciu the 


'testator: their .shares arc to Ik^ divided among the 
other cliildren and grandchilflren cr^ually. Another 
child and a grandchild, having survived the testator, 
and altaiiui^-jtvveaty-one, died before the tenant for 
iifo : tbeii '^^hnr^s transmissible to their representa- 
tives. Nd iinplication drat the survivorship was to 
take place, ^among^. the children and grandchildren 
distinctly, fipm tt^Jt^nualily of legacies, or from the 
berjucst to each 'claikD^hg made by distinct clauses. 
ll'/tlker V. JUfiiUf 1 Jac« & W* !• Will, C. of. 

Words of survivorship are to be refened to the pe- 
riod of division and enjoyment, unless the contrary 
intent be* specially shown. Cripps v^Woolcott, 4 Mad. 
11. Wll.L, (J. OF. 

•a Survivorship may take place among executors. 
I^yv. ir;//mm,‘3 V. fit 11. 72. S. C. Coop. 66. 
Bxbn. ; liKsrnni-. 

ilcqucst to tliu children of A, who should be living 
at the testator's decease, equally with survivorship, in 
case of deatii, without leaving issue ; if leaving issue, 
the issue to have the parent’s share. The survivor- 
ship cannot be rcstrainctl to the period of the testator's 
death, as, upon the construction, the clause would be 
lepiigiiant. Shcr^olU v. /juiwc, 13 Ves. 370. Wif.l, 

(I, OF. 

if joint tenants of leascimld or freehold lay oitt 
money jointly upon it in the way of trade, thcic is no 
sill vivoi ship. I b lister v. JhUland, 1 Ves. J. 435. 
•loiNF Tlnant j TiiAni: ; Kkal Kstatb. 

I'estalor leaves a rever.sioii in trust for four, with 
survivorship; two died. I'lic survived shares shall 
survive as well as the original shares, being in ease of 
ail aggn*ga1e fund. Il'io/idge v. Churchill, 3 ibn. 
CJ. C. 465. Will, (\ of. 

Where fcir.c sole conveys stock to trustees, to use 
of iiitcuded liushand and self for life, with power to 
dispose of pail. 'I'his power survives to wife. /fi»r- 
ner V. lie.-uilovst 9 Mod. 335. Toweb ; IIl'siiand & 
Win:. 

Huiun and feme brings a bill to redeem a mort- 
gage ; delemlaiits plead io the hill, iind the plea over- 
^ulVd, and costs given to the plaintlfTs, which, by the 
cniiise of the euurt, are 5/. : baron dies. The feme, 

by survivorship, shall have the costs. Coppin v. , 

2 J*. W. 436. Ill sn. i>c Wri-i: ; Ibi. 'Iaxed ('osts ; 

AltATI AlFNl- iV Kr.iivoit. 

Jloiid given to a baron and feme ; during cover- 
ture, Ijarou dies. Thu bond will survive to the wife. 
Id. ib. 

.1 devises lands to be sold for payment of his debts 
and legacies, and the surplus to be laid out in the 
pureliase of other lands, to be settled on A and H, 
and the survivor of them and their hc(irs, equally to be 
divided liutwccn them, share and uhare alike. A 
died in the lifetime of the testator ; and the que.slion 
was, whether liis moiety should desi*cnd to the testa- 
tor’s heir at law as a lapsed dovinc, or should go to 
Jl, till* surviving devihoc 1 Held, that the first part of 
till* ilevise made A and 11 plainly joint-tenants ; and 
tlien-fore l>, by survivorship, became entitled to the 
whole lor life ; but that the inheritance being devised 
to thiiii as tenants in common, one moiety having 
laj^scd by A’s death in the litelime of the testator, 
shall descend to tlic testator’s heir at law, ex^^iant 
on tlic death of 11, and that lliu other moiety snail go 
to the heir of 15. liurher v. Uylex, 3 Bro. P* C. 104, 
Will, or, w-uat liSTATi: ; KstAte, Joint Te- 

; Ksi ATI.. TF.yAXCY.lN Co.MMON. 

A devises the surplus of bis estate to his two ne- 
phews, equally to be divided bfetvycen^ them, and ap- 
points hi.s executors to lay out for their benefit. One. 
of them died iii'.the testator’s lifetime. The whole 
deci'ecd to tlie suWivor, not to the executors, the tes- 
tator not intending tliem any benefit. Cock Jbrr- 
Ws/i, 1 Vein. 426. C. or. 

:.yA givc»^QOO/. to hia executors ou trust to pay an-* 
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nuilies to J) & for Ihcir lives exceeilin;;; the in- 
terest of the 800^., and ^ives the surplus to 1) and IC. 
I'he annuitants being dead, the BOO/, shall go to the 
rcsiduaiy legatee, and not to the’exe&Uirs.. Cock v. 
hurruh, 1 Vern. 426. Wii.i,' C. of. , ' 

occupy and stock li’ farm jointly. 
1 here shall be no survivorship* But if two take a 
lease jointly of a. farm, the 1ea9^>^4haU survive. • Jef^ 
fereqs v. Small, 1 Vern. 217^^' I^AiiTNEnsiiiP. 


Not necessary in ttrtich?s of’ co“pd®wcr arisi^s, therc- 
vide against survivoi^ip. *h* ** 

» IVhcre two are jointly s life upon 

survivorship takes place : otntovfiw, feiUier heir or 
dertaking in the way of trade. Jd. 

y Hjieralipn without 

- ' tenii aitendant, 

SUSPKNSION. 

Su PoWEllS, XI. 


liiciktthrtLnces. 

Incum- 

*'9jxro- 


TACKING SEClIlUriKS. 

6'ee Mortoaoe, IV. 2.— l*iiininTY of SjicunmE.% 
II. 2. 

TAXATION. 

Pr. Cosis, 9. 

TAXi:S. 

Sir LEGAr\ Duty. — JjAnii-Tw. 

TE\Ai\ . 

6«e'LANULUllD AM) 'rKNANT. 

TENANT AND I’ENAXCY IN CO.MiVlON. 

.Ve Kstaie, Vll. — 1*1.. l*,\infEs, 8. — 1 *h, Ue- 
CEIVKII, 2. (/). 

TENANT AND TENANCY IN TAIL. 

Estate, II. — Pi., Pahtik.s, 20. 

TENANT AND TENANCY EOll LIJ E, 

See Pl. pAirnts, 20. 

TKNANTIN TAIL AND UKArAlN’DKH.aiAN. 
&e Estate, If. 2. (u). 

i 

TENANT FOU LIFE AND UEMAINDEH- 
AIAN. 

See lisTATE, Til. 3. 

TENANT BY CUR'I’ESY. 

■XpcE.state, hi. 6. 

TENANT IN TAIL AFTER POSSIBILIITY, &c. 
See Estate, 111. 4. 

TENDER. 

•See also Mortgage, IX. 1. — Pit. Costs, 2. (o); 5. 

Where defendant in tithe cause'lets up modus, and 
is desirous of protecting himself from costs, he should 
move for an oide% that plaindlf accept sums a^|mit1^d 
to be due by answer, or proc^ at peni of costs, and 
Voju II. ' . ' 


court will notice such tender by minute. The motjuii 
may bo. made without nolicc, or payment of money 
into court. /^frr/.s V. AIiiv!/i;i/, 9 Pii. 211. Modus; 
1*11. (.’osts ; Pit. Paymi. into Couut. 

In creditor’s suit, the plaiiitiir's solicitor having ic- 
fiisutl to attemd accountant -‘/cneral with innsler's re- 
|)ort, unless a ( ontiibution was made to him of one 
shilling in the pound; on motion, he being ordered 
to attend, on i)aymenl to him of l)>. Hr/, each creditor, 
a.id hisclaims dhsallowcd, the costs tiicreof were al- 
io .-<m] t«> sucli as had tendered him the 6s. Hd. but not 
olhciwisc. Shitrllt tf v. Sclhu, 5 Mad. 448. Pn. 
Cosi s. 

Answer stating tender licforc suit, but not provcil, 
will not save costs. Milnes v. Davison, 3 Miul. 374. 
Pi.. Answch ; Pu. Cos'is. 

I II the case of a tender, if the. party to whom it is to be 
made, says, *' You need not make a tender to me, as 

1 will not accept it it is considiacd as itiade. IFu/- 
lisy, ('•hitni, 19 Ves. 380. S. (\ Coop. 284. 

'lender of«|>aymeiit l>y mortgagor to agent of mort- 
gagee, and refusal to accept, and twenty-four years 
themafter sunbied to elapse without demand from 
mortgagee of principal or inleicst ; payment of prin- 
cipal or inUui'st fur whole, (leereed ninier tlic circum- 
stances. Mi*aiie V. /•’/. hamlon, 2 Dow, 268. Moiit- 
GAOR ; Lj-.xotii «)I* 'Ikuk. 

Ciieuinslaiices nniy make that amount to a tender 
ill equity, which was notpli.‘ndul)le as such at law, e.g. 
a tender in bank notes during I lie restriction, as to 
the issue of casli, seinblc. liiddnlj'li v. Su John, 

2 <.;ho. Ni L. 534. 

After an assignment of a mortgage, payments to the 
niortg.igee, with noliee, must be allowed by tlic ami{^- 
nec»; Hie registry, the premises being in Middlesex, is 
not notice for this jmrposo. 'render after tlie bill ftled, 
of the balance, dedueling the payments to the mort- 
gagia;, witii costs, deprived the assignee of subs0(|UeDt 
CAjsts. Williams v. Sorrell, 4 Vcs. 389. RkgIST&Y 
OF Deeds; Notice; Costs; Moktgok. St Monf- 
GAGEK. 

Bill for tithes ; modus set up as doreiiec. Motion 
by tlefendaiit to ]>ay up arrearages of modus, with 
costs, up to time, refused. But plaintiff pmcccding 
and then abandoning suit, costs, after tender, al- 
lowed to defendant. Dean, ISfc, tf Bt-iUnl v. DonnU'- 
Ihorpe, 1 Anst. 272. Costs ; Tithes. 

Interest oii mortgage, not stopped, but oii a pri^r 
tender and notice, darforth v. Bradley, 2 Ves. 678# 
Tntkiii-st on M*>iitoagk Money. 

Right tc principal and interest generally carries 
costs. Gammon v. Sti/hr,! Ves. 339. Tender must Iks 
very express and formal to prevent coats. Id* ibm Pu. 
Costs. 

Where covenants are insetted in a deed of assign- 
ment on the part of a mortgagee, ho may refuse to 
take the principal and intciest, though tendered, till 
lie had advir^d witli his attorney on the safety of exe- 
cuting the as.signment, lieiog entitled to reasonable 
time. Wiltshire /. Smith, 3 Atk. 89. S. C.9Mo(l. 
441. Muutgor. 6^ Mortciee. 

. As t 9 a tender of mortgage money, there ought to 

M N 
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no ^dteptfsitiQn of .fe* of paying it in,. an«l if the tcnilef 
fkrdvtlig stop inti rost, the money must bo 

apnongps|,4^. neit^iat time, hcoauso the party is to be 
‘'BaU^> ** si* mdnlhs* notice given to pay 

. Ijand is nevifi; money at IJ, though this be 
iQoncy arising byitiun^l in the proviso of the (leed ; 
loo/, to his hry was lent in town, and no objection 
by the tcsiaUiotice, no reason for a personal lender, or 
shall not'hftian carry a great sum to a person in the 
tl^an is r ffi/Zes V. /hr//, 2 1*. \V. 37U. Mortgage. 

abill for tithes defendant does not shew a pre- 
vious tender, or make one by his answer, plaintiff shall 
have an account ; if the tender be only by answer, de- 
fendant sliould account, with costs ; but if made be- 
fore, he shall save his costs. yimm. liiinb. 28. That 
a tender may be made after answer. A ide /!/). Exettr 
T. Trenchard, id. 47. Tithes ; Pii. C<ists. 

If tho mortgagor tenders the money to the mortga- 
gee, and he refuses it, his interest shall ccasc from 
that time, and he ought not to keep tlio ph'dgc. Man- 
7ii;/g V. Burgess, 1 Cli. Ca- 29. Moiitgmie; Inte- 
rest, WHEN RAYAIILF.. 


TKKMS. 

See ulsa I'isTATK, IX. 2. — it. 

I. Limitation or. 

11, Teums atiendant. 

1. A'«t«i c <)/’. 

2e.’When allenthmi hti 'nnplirurnni, 

3. When, and against irhal, a protfctionm 
III. Trust Tf.ioi, Kirr,(T or jMaiihiaoe on. 

T, limn A'l ION ni. 

Tcito settled in trust for wife, if s'lic sliould so long 
live, and ufior her di.'ce.ise, in trust for lier Imsband, if | 
he should so long live, and alter lli.^ decease, in tru^t 
fur the heirs of iito body of tlir wife by tlie liusband, 
their executors, administrators and assigns, and for 
default of such issue, rcniairnler ovei. 'I'he liiishaiid 
died, never having li-id any issue, and the wife sur- 
vived him : Held, that the (crni wn.s not vested in the 
wife, and that the words lu irs of tlie body were not 
words of limitation but piiichaM: ; and llio lease was 
directed to be deposilt'd in eonil for llic beiidit of ali 
parties. flndgiso.i v. /h .vsr./, 2 Al’r. t’.9. .S. I*. 

9 Mod. 236. JJi ITU., C. i»i‘. 

Words of limitation arc iinpropeily used in terms 
for years. Id. ih. 

Heicis of the body here means the heir of the body 
living at the death of the husband, or born in a rea- 
sonable time alter. Id* 92. 

A, seised in fee, demises U) JJ, his exee.ntors, \c. 
for ninety-nine years, in trust for himself and his wife 
for their lives, .lud the lives of the survivor, and after 
ihe.deathof the survivor, in trust for the heirs of their 
two tiodies ; ahd in default ofsueh issue, then intrust 
for the heirs of the body of the husband ; and in de- 
fault of such issue, then in trust for the heirs of the 
survivoi of the husband and wife. 1 lusband and wife 
have issue a son, and the. husband dies, and then the 
son dies in the lifetime of the mother, without issue : 
the mother administers to hbr husband and son, and 
assigns the term to the defendant. Decreed, her as- 
signee well entitled, and that the term should not go 
to the heir of die husband as attendant on the rever- 
lUOn. ' Mayterv, IhuU 1 P. W. 360. Wnx, C. oe. 

A, on his marriace, assigns a term for 1000 years, 
in trust for himself for life, remainder to his wife for 
life, remainder to the heirs of the body of the hus- 
band and wife, icmaiiiilcr to the husband's right heirs ; 
the wife dies, leaving issue ; the wlwle term vests iti 


the husband, and he m.Ty assign it. IVchh v. Trcf>f>, 
1 P. W, 132. 2 Vein. (JOIJ. Sktti.fmfni, C. or. 

Term of years cannot be limited so as to create a 
perpetuity. Fiitdher's Case, 1 K(i. Ab. J93. Per- 

PBTUITV. 

Term pur autre vk may be limited to one and bis 
heirs^ and may be entailed and descend, though a term 
for years cannot. Finch v. Tucker, 2 Vern. 184. 
Estate run autre vie ; ;3j1Mitation. 

'fhe trust of a term cnnnot.be entailed. Ireland 
Payne, Pollcxiin, 25. Entail. 


JI. Terms a'ctendant. 

■ 1'. Kutnre of. 

2. When attindant, hy impHcaiion, 

3. If View, and against what, a imttectUm. 

1. \atnre.(f'. 

Owner of an estate may sever a term assigneil to 
attend the inheritance. U’ilUwghhy v. WUkughhy, 
Amhl. 282. Sf.vitiance. 

y\ssigiinu)nt of an inierrssr termini on the rirc.iim- 
stanccs of the case, considered as an assignment to 
attend the inheritaiieo. Salleni Melhuisk, Ambl. 
249. 

A term attendant upon inheritance k part of it, and 
sliall not be severed from it, nor can it pass without it. 
Villirrs v. Villiers, 2 Atk. 72. 

'lenn attendant is liable for king’s debts* Hinv v» 
iViV/i,.//, Prec. Chan. 125. S. C. 2 Vern. 389. 
Crown. 

'I'enant by curtesy shall have the aid of C(]|[uity against 
a trust term, assigned in trust to attend the inheritance. 
•Si.e.il v. Clay, 2 \’crii. 324. Tin ant iiv Ci/rti-sy. 

A tiTin vested in truslees is not assets to pay debts ; 
olhcrivist', if the term be in the parly himself, and the 
iiiheritanee in trustees. Thriulon v. Ail, Gen, I Veni. 
341. Kijui'i Aiii.i; Assets. 


2. When atiendant by Implication, 

Devise to Inislees for 99 years upon the trusts here- 
inafter exprosed, and from and after the expiration or 
other sooner dett-rmiiialion of the said term, in strict 
sellleiiitMit ; the U.nn, uo trust being declared, derreeil 
III attend till: inheiitinee. -.lecording to the limitations 
of the will, and no lesultiiig trust for the heir upon 
the appaieiit inlentioii to de\i:^ immediate estates siib- 
joet to the. term, not fiituie estates expectant on its de- 
terniinnlion. Sidney v. Shelly, 19 Ves. 352. S. C. 
Coop. 21)6. Will, C. or; Heiu at Law ; Trust, 

UlSel.TING. 

Where the term and frt'eliold would, if le^l estates, 
merge, In-iiig vested in tlie same persou. die term in 
eipiity in sueli ease is ( onstriied to attend the inherit- 
ance, unless there be a declaration or other act to 
evince an intention to sever them. Kelly v. Power, 
2 ilall 11. 253. JMergeu. 

Where term would merge by its union with the in- 
heritance in the same person, if he has in tho one the 
legal, and in the other the equitable estate, the term 
will attend the inheritance. Caitel v. GirdUr, 9 Ves. 
509. Mergeii. 

I When purposes of trust of are satisfied, the 

I tenii belongs in ciiuity to the owner of the inheritance ; 
whether declared by the original conveyance to attend 
the inheritance or not. Maandrell V. Maundrell, 
10 Ves. 270. 

Purchase of the ne simple in the name of the pur- 
chaser, and of terms in the name of a trustee, with an 
intervening reversion of ..eleven days, and a rcserva- 
.tion of rent, to the vendors, the terms are terms 
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in gross not attendant upon the inheritance. ScoU v. 
FeuhoHllet, 1 llro, C. C. (iS). 

A, possessed of a term of 600 years in 15. acre, 
afterwards purchases the fee siinpld C’s name, and 
devises 15* acre to J in fee ; but lh0 iiwll is not attest- 
ed by three witnesses ; tho teim shall not pass, lie- 
cause attendant on, and port of the inheritance. 
Wkileckurch v.= Whitechuteh,' ^ P. W. 236. Cilb. 
Rep. 168. 1 Stra. 619.; S. C. 9 Mod. 124. Will, 
Execution of. 

A woman who is cestui qiie tnist of a term, having 
the inheritance in her; marries and dies ; the tenn 
shall attend on the inheritance, and not go to the 
husband as administrator of the wifi*. Best v. Stamp- 
ford, 2 Vem. 520. Free. (Mian. 252. 1 Salk. !64. 
2 Freem. 288. S.'C. better reported. Admon. of 
Assets ; Huso. & Wife. 

Term raised for a particular purpose, when that 
purpose answered, the term shall he in tnist for the 
heir. Levet v. Seedham, 2 X'ciii. 139. llEsLi/rixo 
Tiiust; Heiii at Law. 

A man purchases land, and takes the fee in his 
own name, and an assignment of a term in a trustee’s 
name, the term shall attend the inheritanee, though 
not said in the assignment it sliould do so* Tidhi v. 
Tiffin, 1 Vern. 1. S. (I. 2 (Jli. fhi. 19, 05. ‘\s. P. 
Dowse V, Perciual , id. 101. C’o- »i ' . * i.. 

The custom of London ■ 11 not pi.;vt ulthe atten- 
dance of a term on the i'dieritance. Jd, 1 \'ei'u. 2. 
Custom of London. 

The attend.incy of terms on the iiihei itance is re- 
gulated by the discretion of the courts. I\'ur>c v. 
Yerworlh, 3 Swan. 612. 

3. When and against u luit a Vrotection, 

See also MonTc.ACK, IV. 2 . — Phiohiiy of Skcimii- 
ties, 11.2. — l*u. Injunc. 16. 

An attendant term having l)cc:oTnc vested in the 
wife of the owner of the inherilaiice, as llic adniiiiis- 
ti'atrix of the trustee, and her liiishaiuJ hiH'omiiig 
bankrupt, his assignees agice to sell the ostalo, ami 
file a bdl for spccitic performance of the agi cement, 
pending which suit the husband dioN ; held, tlMt the 
widow was not entitled to dower ; tliat she was to as- 
sign the terms of the purchaser; and that he. was 
l)ound to accept the title. Mole v. Smith, 1 Jac. 
4.98. Doweu ; AssuixsiEvr of Term; V'^knu. & 
Puiini. ; Title. 

Right of mortgagees to henef' 'f a tiain at- 
tendant on tlic inheiilanee, tli'iug!i the. term was not 
assigned, nor the inheritanee eoiivi:ye\l to them. /.'/. 
Bitckinghathskire Jfohatt, 3 Swan. 201. iMoKTcsE. 

Subsequent incumbrancer cannot ^protect himself 
by a satisfied term against a prior incumbrance, unless 
in some sense got in either by an assignment, or 
making the trustee a parly to the instrument, or 
taking possesion of the ilced neat i rig llie tc-rni, nor 
if he has pofice before he pay his money ; distinclioii 
upon that as to the dowress upon no principle, but 
established by practice. Maundrdl v. iManndiell, 
10 Ves. 271. Puiniiii'Y of Skcuuity. 

At law all terms are considered teiins in gross, and 
theiefoie, without regard to purpose, prevent dowress 
from any le^l benefit from recovery in dower ; as she 
recovers wiui stay of execution during the term : but 
equity regards the j^rixisc fur which the term is cre- 
ated and subsists ; and if only for the benefit of the 
owner of the inheritance it is considered part of in- 
heritance, not absolutely meigcd, but so attendant as 
to accompany it, and every rigljl'and interest growing 
out of it by operation or agi^ment : not to be used, 
tlierefore, against the owner of the whole or any part 
of the inheritance ; eveiy description of ownership 
having a use in the term commensuiate with the in^ 


tercst in the inheritance: when dower arises, ihere- 
foiu, the term in 'a proportion is as mur'h attendant 
upon tliat interest as duriflg^ihil husband’s life iqiun 
the inhcritunco, and proto^. it OgamSt cither heir or 
purchaser. S. C. 7 ves. 577, 15 oWe». 

Purchaser for vali»able cont^teralipu without 
notice, by taking an assignment of a term .attendant, 
may protect himself from mcsnc incumbrances. 
Willoiighhp V, WiUonghhif, Ambl. 282« Incum- 
nuANM'Fs; Vend, l*u Ill’ll. 

An atU'iulant term is a creature of erjui^ to pro- 
tect real estates, and keep them in^heir right course. 
Id, 2H3. 

At law there is no ditrercncc between an attendant 
term and :i tcim in gross. Id, ib, 

Refoic slat. 21 11. 8. termor was in power of the 
owner of tl.c fiechohl ; since then the termor in trust 
is ailected as the owner of the inheritanee shall think 
lit. Id, ih, 

A bund fide pnrcliiiscr without notice, if the t^nn 
is ill a trustee, may use it to protect or iccover the 
possession ; .so if tlie term is in himself. Id, U>, 

'I'hc term will proleet against all interniediatc in- 
eumhianeijs. Jd, 2JM. 

n ’fendaiit purchased a real estate of plaintifiTs 
hiisbaml, and llie estati*. being in nioitgage for a'terni, 
it was j».iid oil’ out m purelrisi*. money, and the term 
as.sigiu;d to a ti iiNlee for the purehaser to attend the 
inheritanee. Several years after hushand's deatli, she 
brought her bill against defendant fur an account of 
profits, and to he paid her dowei. SirT. Abney de- 
creed dower, but Ld. (.'luincellor reversed decree, anil 
dismissed bill without cost.s. Hill v. Adams, 2 Atk. 
20B. Dow nit, ISaii of. 

Since tl^i case of Radnor v. Vandebendp, it has 
been a settled lulo, that if purchaser have taken a 
term precedent to the right of dower, ho it a satisfied 
one 01 money lor it, it is a bar to the wife’s dower ; 
but if the morlgage. Iiarl subsisted at tlie husband’s 
(leall), the wife might have reth.vmed, and Ixtcn en- 
titled to dower ; or if he had paid it (df, and taken 
ail a.«.signm(*nt of the term to attend the inheritance, 
and tlieil seised, the wife would have licen endowed. 
Jb, 

A ilowross shall have, the benefit of a trust term 
against an heir or diivisce, but not against a pur- 
chaser. Banks \, Sal Ion, 2 I*. \V.707. 8ec as to 
tliis case, .Siigd. Vend. & P. 451, 7th edit. Dowru. 

• \\ hethcr a dowress shall ho relieved iu equity 
ar.'aiiist a tenn for ye.ns. iri7/.^o//s v. ll'mi/, 2 V'ern, 
S. C. IVc.Chan. 151. I P. \V. 137. Id, 

A piircliu'ius of a man who Iiail committed en act 
of b.ir;kr'i]»iey, but wiiiiout notice iliereof ; aftervpirds 
a coiiiinissioii is lakc.n out, and thiTe being a term 
.standing out in trustees, the. assignee brings a bill 
against tIuMii ami the. piirebasi r to have the term as- 
.sigiicd to him : bill disiiiissi-d. II il'a’r v. Bodington, 
2 Vein. 599. Vi no. Cy. I'cin n. ; IIanmjy. Assion- 

11 ENT. ■. . 

A piirchiiser without notice shall not be huft in 
eijuity, not only wliere he has got a prior legal title, 
hut where he has a better rigiit to call for the legal 
estate than .mother who lias ohtaiuod an iiMlllim* 
brance prior to bis title. Id. ih, 

A court of equity will not assist a dowress who has 
had jiiilgmoiit at IVv^with a eessit etecutio in re- 
moving a tiu.st term. * Broun v. Gibbs, Prec. (Jhan. 
97. Dower. 

Whei’C lands escheat to the king, he shall have the 
bcnf:fit of a term to attend the imieritance.- Bodmin 
V. Vaadrbf udn, 1 Vern. 337. S.C. Prec. 6han. 65. 

2 Cli. Ca. 172. K.SCI 1 EAT. . 

In Gen, v. Sands, Hard. 488. 2 Freem. 129. 

3 Ch. Rep. 33., it was held, that the trust of a term 
atteniling on the ii^hcritance was not forfeited by the 
felony^ of 'the itslut qne tmsl, because it was no more 

mm2 
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than an arcosswry, to llie inJioritanco, wliit'h was not 
forfoited. Lt is not denu'tl Imwover. tlint where a term 
is attpulant on the inlieritjnirr, and the king extends 
tile fhherit.'iucc, lie shall have a riuht to the term • 
KictinlU V. IJnw, 2 Vein. 389. I'Ef.oNY ; FoiifH- 

TUilE. 


III. :riM'srTi.nM, Eii ectoe Mahriaok ON. 

XTpon the question as to equity of a mariiul woman, 
against an assignment of her separate interest by her 
husliaml for valuable eousuleration, whether the assig- 
nee has a more favourable rase, where the object is a 
trust of a torin for years, j/im ic ? Franco v. Franco, 

4 Ves. .W8. 1 1 OSH. Wiir, Sepahaie Ksivte; 

AsSlONMrNT roll VAIA'AHI.E ('oNSlDllUAriON. 

Tlioiigb a feme side, ceslni que trust of a teiin, shall 
have the term for her separate use, il she mairies with- 
out any previous agicenient ivitli her husband, yet the 
husliarul may dispose of it fur a valuable eousideratioii 
.after marriage, and it shall be good in erpiity as well 
ns if ho had had the term in iierself and had niarriisl. 
fimidenv. 3 Ch. Hep. 2*23. Ilrsu. ^Wiik. 

A teiin assigned in trust for the feme before mar- 
riaj.'C, without the knowledge of the husband, may be 
disposed of by the husbaml. I'ilL v. IlniU, I V'ern. 18. 

2 ('h. (’a. 73. S. C, JS. I*, 'i'ln/ur's ('use, 1 Vein. 7. 
Iltisn. ^ \\ UK. 

A trust tenn is not merged in eipiity by the mar- 
riage of the truatee to a woman entitled to the free- 
hold. 'ITiortt V, Kemnnii, 3 Sivan. JMi.uukii. 

TEST AM KM A \\\ C I ' \ 111)1 A X. 

SVtt (ii .MIDI \N v\ NV van, 11.2. 

TlMliKll, TKKKS AiM) VNDKIIUOOI). 
Scnnl'so Pit, Inji’M iiun, *23. 

Tmiani for life, wiihoiit impeaehinent, lesliuined 
from cutting timliiM', filanted or left standing for oina- 
tiieiit; ami wlietlier einauieiilal ui faneiful ; the pro- 
tcetioii extending iK-yond the mansion- houM*. to rides 
through a wood at a eonsideiahle distance \ hut not to 
the whole ivood, to pievt nt i utting oilier parts for re- 
pairs and sale. 11 u»//#ir#7/ \. cited note, 

6 Vcs. 110 a. 2iid Kdil. Kmm-. W aste. 

Wood springing from the roots or stools of tr»rs is 
tithcable, and neither its own age, nor the age of the 
trees from tlic roots or stools of whicii it spiuiig, will 
exempt it. L'hiche»icr v. Sheldon, 1 Turn. vS. Jl. 2-1.'). 
'LVilES. 

Court will restrain cutting uiiderwmrd of insufficient 
growth. liriides V, Stephens, i) Mod. '21^, Wash'. 

Where them is infant tenant in tail in iKissesshm, 
eourt will authorize cutting of all timber til to be felled ; 
biitwlici'C there is tenant for lift: iiiipeachabir. fur waste, 
with remainder over, eourt will only autiiuri7c cutting 
of timber, where interest of sg«eessioii ref|uires it. 
linssGij V. llussei/t 6 Mad. ^4. 'I'enaxi- ton Liie 
AM» IN Tail. 

InjuiuMiun to restrain mortgagor from cutting timber, 
not granted ; unless security lie insufficient or scanty 
without timber. Hippadejty. Spencer, 5 Mad. 422. 
MuniT.Ac.E ; Injunction. 

Devise of real estate to A1 for life, and direction 
** that the liinlier or wood which should be on bis real 
c.states, should from lime to time be used for repairing 
the bouses thereupon, or ulhciwise for the benefit and 


advantage of his estate, or that the same slionld la? 
sold, and the money arising therefrom should be ap- 
plied,*' &c. Ilcdd, devise to M, carried the under- 
w'Ood, and that trustees leaving sulficicnt timber for 
rcpaii's might cut ^11 fit.- timber, except ornamental. 
Unller V. BarUm, 6 Mad. 40. Will, C. of. 

A mortgagee is entitled to an injunction to restrain 
a nioitgagor in possession from cutting down timber, 
if the land without it, is scanty security. It may 
1)6 extended to cutting dbwn underwood contrary to 
the usual course of husbandry, but not to unilcnvood 
gencially, allhouph tire mortgagor is insolvent. 
Iln-mphrciia v. Jlnrriann, \ .lac. & W. 681. Mort- 
GACIOIl ift MoilTI’.Ar.KK : IxJlJNC. 'l-O STAY WaSTK. 

Chapter not being entitled to fell timber on the 
Deanery lands, except for the purpose of repairs, a 
lease granted by them of certain woods, groves, 
hedge- rows, and springs,*’ was construed not to in- 
clude the right of felling timber ; and a bill by the 
lessee for an account of tiinbtir felled during the lease 
b^' tlie le>:suiS, was dismissed with costs. Herring v. 
Dean &;c. oj Si, 3 Swan. 492. Landlord Sc 

Ten ant; Account. 

'i'imhcr on the. estates of ecclesiastical corporations, 
is a fund for the benefit of the ciiurcli. Id. 609. Ec- 

CLKSIASTICAL CoiieOUAl ION. 

wild her I'lriher is intended for ornament, &(C. by 
diwisor of tenant for life, is to be proved from his con- 
duet concerning it. Liis/z/Ng/on v. Boldera, 6 Mad. 
149. Wasik. 

Ornamental timber, though decayed and injurious 
to oilier trees, is not to 1 m) cut unless essential to ob- 
jects of such devisor. Id. ih. 

A tenant for life, without impeachment of waste, 
not restrained from felling trees tit for the purposes of 
timhcT, though young and not such as would be felled 
in a course of hiisb.iiul-like mnnageirient of the estate. 
Snnilhe v. Smplhe, 2 Swan. 261. Ti nant for Life. 

Iliglit of a tenant entitUd to a life interest in a 
term of years, unimpeachable of waste, to fell timber 
for bis own iKUiefit. Sir Samuel liridom v, Stephens^ 
*2 Swan. 160. !h. 

Teiiurit for life, williout impcacbmcnt of waste, fur- 
ther than wilful waste, entitled to the interest of money 
pioduced by the sale of decaying timlier cut by order 
of court. As to any further ciuiin, a question at law. 
Qn. ? The capital laid out in real estate to lie settled 
to the sami! uses. n'icA/uim v. IVickhum, 19 Ves. 419. 
S.C. Coop. *2K». Jb. 

(lenerally, if there is no custom for the tenants of u 
manor to cut limber, il belongs to the lord. Whiles 
church V. llolworLini, 19 Ves. 214. (Iovyhold. 

It seems there may be, as to tinilier on copyhold 
premises, wliat may exist umpiesliuiLably as to mines, 
a custom that the lord cannot lake vvitliout consent of 
the copj’holder, ami vice irrwi. Jd. ib. 

(Jopyholder may by custom have such an interest in 
the tiiiiUr, that lie may himself cut ; so he may a 
s^iccial interest to prevent the lord's cutting; but such 
a custom ought to L»c proved by extremely strong evi- 
dence. Id. ih. 

Devise in stric.t settlement, with a clause of for- 
feiture by cutting any trees. Upon a bill by the infant 
reniaiiider-man in tail, an impiiry was directed, whe- 
tlier any trees, in the park, not ornamental, or alTord- 
ing shelter to the mansion-house, are proper to be 
felled ; and whetiitu' it would be for the ocnefit of' all 
parties interested, that they shtmld be felled, and 
sold : and the money laid out in other estates, to be 
settled to tlie same uses. Dclapole v, IhUipoUt 17 Ves. 
150. Wii.i., C. of; Ku. Inqi'ikv before Masifr. 

Settlement, on maniugc, of lauds of the husband to 
the use of husband 'for life, without imjHjachment 
of waste ; remainder to trustees to preserve contingent 
remainders ; remainder to the wife for life, for her 
joiuture, and in bar of dower ; remainder to the first 
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‘and other sons of the marriage in tail male ; remainder 
U» the diiughters in tiic same manner ; remainder to 
the heirs of the body of the husband and wife. The 
husband being dead without issuer as td the right of 
the widow to cut timber, and which would hfd a con- 
sequence to the property in it» when severed.ias.teuaiit 
in tail after possibility of issue extinct, cither in pos- 
session, by the eilect of^merger, if ilie estates can 
unite, or if not, in remainder^ A case directed. 
IVillinnisv, WiUhims, 15 Ves.-419. Wastk; Settle- 
ment, Construction or. 

Settlement of estates on tnistces and their heirs, 
during the joint lives of \V II and his wife, without 
impeachment of waste, upon trust, out of the rents and 
prohls, to pay all expenses aiul outgoings, and to 
raise and pay a sum by way of pin money to the wife, 
and subject thereto- to pay the clear residue of the 
rents, &c. to \V II, during the lives of himself and 
bis wife ; remainder to W li for life, without impeach- 
ment of waste ; remainder over ; with jMiwer for the 
trusses to sell and lay out the prtxlucc in llie purchase 
of other lands to the same uses ; the land being sold 
under the power, \V J 1 was lie.lil entitled to the pro- 
fbicc of timber cut down by him previous to the sale, 
not to the value of limber then sl'inding. nW/‘ v. 
Hill, 2 Swan. 149. Sltti .EMKNT, C. OF. I 

Where there is an oxecutnry dcvl • ov :• of a 
legal estate, this court will no* poiinit ti: ' , i » be cut, 
more especially in the case oi >. trust eslau*. Staiis- 
fifltl V. JIahergham, 10 A cs. 278. lNjiixf;TioN to 
STAY Waste. 

Injunction against cutting ornnmcnlal timber, con- 
fined to timber standing for orna)iu:iit, or slicker ; the 
court refusing to extend it by inserting the words, 
** contribute to oruauicnt.” \\'iUiiiin& v. M^Namurn, 
BVes. 70. hi. 

Injunction granted to restrain tenant fur life, with- 
out impeachment, from culling timber and other 
trees, planted, he, for oni ament. lSlc., and from mit- 
ting, except in husband-like manner. IJ, Tamworih 
V. Ld, Ferrers, 6 Vcs. 41.0, Injunction, Waste. 

Injunction granted to restrain tenant, not iinjHiach- 
able for waste, from cutting chumps of tiecs for oriin- 
incnt, two miles from house. Mfinj. of Don nsliire v. 
iw/. iSandys, 6 A'^es. 107. Injunc. ^VASTI■;, (Iun.v- 
wental Tuffs, i^c. 

A, tenant for life ; remainder to Ids sons successively 
in tail male; lemainder to 11 for life, and to her s^ns 
in the same manner, the trustees to preserve cniitin- 
genl retnaiDders. A, being also seised of iLo reversio.i 
in fee, cut and sold before the birth of a t; . ..<1 in tail ; 
afterwards H had a son, who died soon after Ids Idrth, 
and another son who survived A ; the produce of the 
timber was deerced to be laid out in the funds during 
the life of A, and upon bis death, without having hail 
a son, was decreed to 1x3 laiil out in land, to ht: settled 
to the uses of the estate upon which the timber was 
cut. Powlettv, Ds. Bolton, 3 A'cs. 374. Tenancy 
FOB ; Account. 

Ld. Ch. thought, that notwithstanding tlic words of 
the stat. 17 Jid. 2. st. 1. c. 9, 10., the court has au- 
thority to order lindicr decaying on the estate of a 
lunatic to be cut, but did not absolutely decide the 
{Hiiiit, or whether the produce should be considered 
as real or personal ^tite, directing the point to be 
argued on a bill filed. Kip. BromfiAd, 3 13ro. C. C. 
510. A'idc S. C. I A'cs. J. 453. Jritisou;. Lunacy ; 
Aomon. of Assets. 

Tenant for life has no propertiy in the underwood 
till his estate comes into possession ; theicfore, cannot 
have an account of what was cut wrongfully by a pit;- 
ceiling fenant. Kigol v. Bn I lock, 1 A^es. J. 479. 
S. C. 3 Bro. C. C. 5U9. Tenant i oh Life; Ac- 

COL'NX. 


A. tenant for lifei without impcacliincni for waste, 
with jxiwcr to stdl, if he sells, is not entitled to the 
producfi of the tindxir on the* estate. Doran v. U'i/t* 
>hire, 3 Swan. (i99, 'I'enant for LiI^£« 

Bill, by tenant in toil in reversion* to have limlxsr 
cut, oi-dcrcd ; and that the money be laid out in the 
funds, and the claim discussed, when tenant in tail of 
age. Mi/dmop v. Mildninj/, 4 Hio. C. C. 76. Ue- 

VKIISlUNEIt. 

'i'enant for life, punishable for waste, with, power 
under an inclosing act, to mortgage for the expense of 
the iiiclosuro, felled timhor and applied the produce 
iiisicad ; derrcod to account to owner of next c^tole of 
iiihciitance. Lf‘r v. Alston, 1 Ves. .1. 78. 3 BfO. 
C.C, 37. S. ('. 'I’l NANr ion l.irr. ; Account. 

Deviso of loal estates to A niul B, and their heirs, 
to the use of them, and their lic-irs, in trust to permit 
(’ to receive the rents and profits for life, and after her 
decease to stand scisi'd of the same pri'mises, in tnist 
I for the second son of I), and the heiisniale of bis body ; 
remaiiuler in trust for the third, fourth, and other sons 
of I) in rail male; icmaindcr in trust for K for life, 
without imi^achmcnt of waste ; remainder to trustees 
to preserve, ; remainder to the lirsl and other sous 
of 10 ill tail male, iVc. : proviso, that in case there 
sl.iiuh! not be a second son born, the said trustees 
should pay the rents and profits of the s:iul estates to 
such person as was next in remainder, and slioiiM be 
ciitillcil to receive the same in case no sou should be 
born. (.'■ having cut timhor, this was sold under an 
order of the couit. and the produce paid into the bank. 
At (j’s dcalli, J) had no son, and iC was dead, ieav* 
iiig T, his eldest sun, 'fhe jiroduce of the limber be- 
longs to V i'dtsolut(3ly, and shall not abiile the event 
of l)*s having A son. Doic v, JIopUiis, Vos, 110. 
Wii L, ('. or, 

T I) provided by a codicil to his will, that liis 
wife whom ho had made a tenant for life, might cut 
timber for lu r own use ami bmicfit at seasonable limes ; 
wliat timber the tenant for life shall be rcKtraiiicd fioin 
cutting, Choinbci lopnc v. Dnnnicr, 1 Ibo. C. C. 
Kit). . S. (!. 2 Hick. O’tiO. 0’/k iV>i v. O’Brieu. 
Ainbl. 107,108. Will, C. of; \Va«te; Tenant 

FOH LiIE. 

Devise of lands to be sold, and other lands to bo 
purciiUACil in another couiily, A to ho tenant for life 
(sans waste) of the lands to be purchased, ami the 
reifts and profits ol the lands to he sold to the same 
use ; A cannot mil down timber on the hinds to 1)0 
sold, since he theicby would have the benefit of 
double waste. Khnoouth v. Avohvr, 1 Bro. C. C. 159. 
Will, C. i>r ; 'I’ENwrioii Lin;; Waste. 

Where guardian of an infant tenant in tail cuts 
down timbci, the money for it shall lie |X3isonal 
estate of the infant ; but if the infant has the fee, it 
shall be considi*n-d as ri al estate. TnllU v. Tiillil, 
Ambl. 370. S. C. 1 Dick. 322. Assris. 

The first owner of the inliciitance in esse, shall 
have timlxir blow'ii down; for the trees must become 
the properly of somebody. Gnrtli v, Colton, 3 Atk. 
755. . 

Injunction to stay tenant for life from committing 
waste by cutting trees growing for ornament ; and 
saplings not picnM;r ti^e fi:IIed. (VBrien v.O'Brien, 
Ambl. 107. S. C. 1 Bm. ll.V. 158, in note. Injunc. 
to stay Waste.. 

Wind falls of timber and other cafiualtiea ; to whom 
the properly belongs, icnant.? for life, remainder men, 
iYc. V. Aston, 1 A cs. 396. 

'J’enanl for life, sans waste, is restrained by injunc- 
tion from .selling timlier ; aftecwaids his creditors obtain 
an order for a sale, and a receiver is appointed for 
the money arising from the sale ; bul-thc tenant for 
life dies Ijefoie the timber is felled. wlictlu r 

his repireseutaiives are entitled to the benefit of the 
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timber I Partridge v, Pawlett, Ridgw. 254. Ten- 
ant rdn Life and Hr.M.-]\lAx. 

A.'tetiaM for life, remainder to first, &c.sons in tkil, 
remainder to R for life, remainder to first, &c. sons in 
tail, remainder to C in tail. A cut down timber \ A 
and B havin" no son born, C is entitled to timber. 
Holt V. J-d. HamcrvUte, 2 Eq. Ab. 759. Tenant fou 
Life. 

A, tenant for life, remaimicr to B in tail as to one 
moiety, remainder to C an infant in tail as to the other 
moiety, remainder over. Therei is timber on the pre- 
mises greatly decaying. B, the remainder man, brings 
a bill praying tiiat the decaying timber might be cut 
flown, sold, and the money divided betwixt him and 
the infant, and tlic: tenant for life insists to have part 
of the money ; tenant for life must have siitiicient left 
for repairs, 6lc, and an allowance for all daniugcdonc 
to him on the ground, but to have no allowance for the 
timber, which, when severed ])y ac.ciik at (<r by a tres- 
passer, belongs to the first owner of the inheiitauce. 
Decaying timber, if for ornament or safety, not to 
be cut down ; also where an infant is intcicsted in the 
inheritance, no timber can be cut down but by the 
approbation of the master; aud the infant s moiety of 
the money is to be put out for his lamefit. liewick v. 
MliitpfieUl, .3 P. W. 2<i7. 'iKNANr I'on Lu k and 
Rem.-Man. 

In a purchase, where timher is agreed to bo valued, 
the custom of the country makes those trees timber, 
which in their nature am not so ; as birch, beech, &c. 
Ikdlard trees, if the bodies are sound, to be vaUttsl as 
timber ; walnut trees, wliere of considerable value, to 
Iks estimated as timber. Wlierc trees are of value, 
and the parties cannot agicc in the valua'ioii of them 
as timber, the court will send it to be tiied, wlictlier 
by the custom of the country, any, and which of these 
ate timber trees. Dk, Chttnth:i v. Tathot, 2 1*. W. 
<i06. 

A, seised in fee of land, d<'misc<l the piumiscs to 
tiustees, H, C, 1 > for three hundred years in trust to 
pay debts, Ac. fora (rliarity. i’l.one of the trustees, being 
in possession, and as a receiver appointed by thccouit, 
cuts down Id'K)/. worth of timher; 1), one of the 
other trustees consenting. B, the trustee for the charity, 
or as receiver, ought not to take advantage of his hav- 
ing possession, without which ho could not cut down 
the timber ; yet the timber must lie valued aecoidiug 
to what it would be wortli at the end of tlic term of 
five hundred years. liaus v. Jiird, 2 1*. W. 397. 
TitusTF.ES, Duties ov 

A mortgagee in fee may cut timber, Ac. at law, 
but not in tH|uity, unless his security is dcfwlivc. 
Withringim v. Colrsivoi'lh. Sel. C’di. Ca. 31. (Moiit- 
OOR. & Moutgee. 

A, tenant for life, and remainder to his first, Ac. 
son in tail ; remainder to B for life, remainder to his 
first, Ac. son in tail ; remainder to (* in tail ; A cuts 
down timber. A and B having no son born, (> is 
entitled to the timber both in law' and equity. nViirc- 
field V. Bewitf 2 P. W. 240- Tenant roii Line and 
Beu.-IMan. 

A devises lands incumbered with debts to B fur life, 
remainder to (' in fee ; B cuts down timber iVoiu the 
estate ; B decreed to pay two-fd'ths of the debts and 

the remainder thrcc-tifths, and 11 to account fur the 
timher which he had cut, and this to be taken ns part 
of the three-fifths which the remainder man was to 
pay. James v. Hales, 2 Vern. 267. Pro. Ch. 44. 
S. C. Tenant for Life ; Account. 

A term for years is limited for payment of debts, 
remainder to B for his life, sans waste ; remainder to 
his first, 5ce. sons in tail. A, being in want, the cre- 
ditor ^ve him leave to (uit timber for his support, nut 
exceeding the value of 500/. ^sphiaU v, Leigh, 2 
Vern. 210. Tenant for Life. 


TIME. 

See atso Agreement, XII. — Length of 'I’ime. — 
Mortgage, V. 7. — ^Pji. Evin. 30. (/»). 

Under 6 Geo. 4. c. 16. s. 81. where the computa- 
tion of time is to be from an act done, the day when 
such act is done, is to bft included. For some purposes 
the court notices the fraction of a day. Kxp,Farquhar, 
1 Mont. & M. 7. Bankcy. ; Stat. C. of ; Fraction 
OF A Day. 

W here order allowed month's time to amend ; held, 
that lun'iir month was meant. Cresicell v. Harris, 
2S.&S.476. 

A n order for enlarging time to shew cause against 
the common order nisi for dissolving an imunction 
ag.'iinst pi'ociei lings at law, obtained on an undertaking 
to shew cause on merits confessed by answer, was dis- 
charged with costs for irregularity, the bill having 
lieen filed for discoveiy merely,' notwithstanding it 
also prayed a commission and injunction. Jttrkson 
V. Strong, 13 Price. 309: and plaintiff must move to 
revive in junction, which becomes dissolved as of course. 
Id, ih. 1*11. Injuxc., Dissolution of. 

Where, in foreclosure suit, exceptions are taken to 
the master's leport, and the time appointed for pay- 
ment of the moi tgiigce money is likely to elapse lic- 
fom the exceptions arc iieanl, the defendant should 
apply to the court, upon the exceptions being filed, to 
have the time enlarged until the exceptions arc dis- 
[Kiscd of. Renroize v. Cooper, I S. ^ S. 364. Pn. 
iMou'iGAGE, FoiiEri-osuiiK ; l*ii. Exckftions. 

'riiere is no precise lime, beyond which, witnesses 
cannot be discredited, Riggolt v. Croxhall, 1 S. & S. 
467. Pll. DlSrUFDITlNO \Vl INi; 8SES, 

Court cannot cxtcml time mentioned in a commis- 
sion to examine. Jhill v. De Tastet, 6 Mad. 269, 
Commission lo fxamink. 

Notice was given of motion to dismiss on same day 
that motion was made ; subsequent thereto replication 
was filed. Held bill not dismissed, and defendant 
not entitled to costs tif motion. Rcvnold v. Nelson, 5 
IMad. 60. See observation on this case, 10 Vcs.404. 
note. 2d Kd, J*it. Dismissal for want of Prosecu- 
tion ; Bia’LrcATioN ; Filing Pleadings. 

A fourth order for enlargement of time for payment 
of inurlgage money iiiado under the circumstances. 
Eduards v. Canliffe, I IMad. 287. Mortgage. 

Attachment returnable within eight days after the 
Purification. The eight days mean eiglit days entire. 
Aloothani v. Waskelt , 1 Mer. 245. P R. Attachment, 
Return of. 

Deed of composition hy creditors not signed within 
the time stated in it, though void at Jaw ; yet if the 
creditors act under il who have not signed it, it is good 
in equity. Plea of two creditors uut having so signed 
it, tlicreforc held bad. Spottisuoode v. StoMale, 
(!oo|)er. 102. Dff.d of Cumcoshion. 

In a country commission the party is not entitled to 
twenty-eight flays, and as much more time as maybe 
ncf'i^ssary for the post. Sec Gen. Ord. 26th June, 
1793. Kr/i. Henderson, (hooper. 227. Bankcy. 

CoAlMlSSION, rOUMUV J GeN. OrD. C. OP. 

What is icasonable time in compliance with request 
of landloid, to pay fine on renewal of leases in Ireland. 
In cousidering what reasonable time is after demand, 
the previous iiausactiuns arc to be taken into the 
account. Jacksen y, Saunders, *Z Dow, Lease, 

Renewal of. 

Fraction of a day to support a commi^ion of 
bankruptcy, by evidence that it was committed be- 
fore the commission sealed on the same day. Exp, 
Dufrene, 1 V, & B. 54. Bankcy. Commission. 
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Hoasonablc time in mercantUe transactions not ap- 
plicable to cases of contracts respecting real property. 
Jessap V. King, 2 Ball. & B. 95. 

The time not enlarged upon a bill of redemption as 
npoii a bill of foreclosure. Novosiel^ yJVakeJiehf, 17 
Ves. 417. IlKDEMr. of Moiitgai.e. 

'I'hc six months given to tenants to redeem under 
the statutes of ejectment f6r non-payment of rent, are 
calendar months, and the day on which the is 
executed, is not to he included in the (‘nlculation. 
Where a rigiit VFould be divested or a forfeiture in- 
curred by including the day of the act done, ihe com- 
putation virill be made exclusive of it. Dowling v. 
I'Vm/i//, 1 Ball. & B. 193. 19l>. Si Aiiii e, C. of ; 
f4ANi}T.. & Ten. 

Bequest of residue in trust in c;ase A shall within 
six calendar months after the testator’s decease, civc 
security not to marry B, then and not otherwi.se to 
pay to the children of A ; with a proviso to j^o over 
if she shall refuse or neglect to give siudj swuritv ; 
a condition precedent : the six iiionlhs are excliisrve 
of the day of the testator’s death ; tiieri^rore as ho died 
on the I2th January, between eight and nine in the 
evening, a security given on the 12th July about nine 
in the evening was held suHicient. Liilt^r v. Clurhnnl, 
15 Ves. 248. Con on ion l’iij-.cEi)fcNi j VVii.r, C. of. 

JNo general rule in computing time f"om an act or 
event, that the day is to If iiiclu'^ ^e .. ^ .elusive i 
depending on the I'cason of ‘he thing .it curding to 
the circumstances, id. ih. 

In tlie time from the presentmeut of a hill of ex- 
change, the day of pivscntmeut exclusive. Other 
instances where llic day of an act done, or an event 
happening, is sometimes inclusive, souietimes c.\clu- 
sivo. Id, ib, 

^ Fraction of a day allowed, in support of a commis- 
sion of bankniptcy, by admittiog evidence, that the 
act of bankruptcy, though on the same day, was pre- 
vious to the issuing, i. c. the awaiding and sealing the 
com mission. n'y(i()inr.s (W, 14 Ves. 80. Bankov. 
Commission of. 

The nine mouths allowed by the statute 8 Cco. 1. 
c« 2. see. 4. to a mortgagee of an evicted lease to re- 
deem, are calendar months. Biddulpk v. Si. John, 

2 Scho. & Ji. 521. Stat. C. oi'; iMouTr.AOE, lti> 

DEMFTION OF. 

Under statute 7 (jco. 2. c. 20. s. 2. the time for 
payment of money on mortgage may be enlarged uii 
usual terms. IVtdterell v. Delight, 9 V^es. 38, S-i-at. 
C. OF ; FouFi:i.osL'itF. of JMouigaci-. 

Notice for payment of a mortgage at three o’chu’k, 
is not forfeited, where there is an attei^d.'nce befure 
four o’clock. Knox v. Simmons, 4 Bio. « C. 443. 

Under the act against slock jobbing, the six months 
in the first section means lunar months, and no dis- 
covery lies where the cause of action arose ]jrior to the 
expiration of six lunar months. IVinduld v. Full, 

3 llro. C. C. 11. Stai', C. of ; Siock Jomiung. 

Devise to A as soon as he shall accomplish his full 

age of twenty-one years. A was born on the 1 8ih 
of August, 1725, and died on the 15th of August, 
1746. Held, that he lived to attain his full age of 
twcnty-ODC. Joder v. Sansum, 1 Bro. 1*. (!. 469. 

Months ought to be considered iu equity as calendar 
months ; but in acts of parliament it means lunar 
months, except in the case of ipinpus semestre, with 
ragard to the lapse of livings, and other instances of 
six months, allowed to prohibition. Frauen v. Almres, 
3 Atk. 346. 

On tender of redemption of mortgage, mortgagee is 
entitled to have a reasonable time to peruse the assign- 
ment. IFi/s/tato Va5'mt£/i, 9 Mod. 441. Moutgagor 
AND Monro AG EE. 

After enlargement of the time for shiewii^ cause i 
against dissplving an injunction, the plaintiff cannot 
shew exceptions lor cause. Vhiheiro v. Porter, 3 1 


Swan. 362. P«. Injunction, oissolvinc. ; Piu 

£Xf.'F.I*T10N6. 

Two bound jointly and severally, ,a day given to 
one for payment shall be extended to other. Cary, 
Hep. 1. 

By 2 and 3 Kdw. 6. c. 13. s. 5. all barren heath or 
waste land shall pay tithe after seven years* improve- 
ment and conversinn into arable or meadow ; and the 
suggestion for a prohibilioii against the spiritual court 
must be proved witliin six inonllis after the prohibi- 
tion gi anted, for it is an adirmalive suggostton,' which 
six months shall Ih; comjiuted by the (‘alOndar, and 
begin to run from the I'stc of the prohibit ion. Thonuts 
V, (Hjlord, 2 Show. 92. .^Vni/nr V. iliiywc-s, id. 308. 
Inci OS011I-. OF Com. HI IN. 


I rniKs. 

T. (iKNFUAIJ.Y. '' 

11. The I'mi.k io, vmi Km«owmj-:nt of Vi- 

III. DfUIIAI CAVAIU.r.. 

IV. iSF'ifiNi: oi/r, A Nil now cvyahi.e, and cau- 

UYIMl AWAY. 

V, WlIinilF.ll OltFAT OK .'oMAl.L. 

IV. Suns Foil, Bi.KAIIINO, ami KvllliiNCli IlE- 

l.\TlNO TIIFIII.'IO. 

MV'. Imcuoimmatok of. 

Vlll. 1 N UoNllON. 

IX. Kxkmfuon anii DisniAitoE ihoh, and Pjie- 

sciiiCTioN ni: non iikcimando. 

X. IMoiiuK. 

^1. I’lilidilp, 

2 , Soils and I'.vidvnvt! thernm in eslnb* 
lishing Mtolns hp Dill, or as a Do- 
fenrii hp Flea, t^'c, 

XI. Custom. 

Xll. CoMFOSl’l ION. 

I. (Jl-.NMIAI.I.Y. 

I'lie word ** tillics” is continually found in an- 
cient iiislnimcnls used to denote tiiiies, •/ ho tithes, or 
u eominul.iliim for them, and may mean cither one 
or the otiicr, as tint suii.‘'(‘(pieiit usage explains. 
Morton v. ilammond, 1 Y.iN .1. !i4. 

(Janonical constitutions of ecclesiastical synods 
hSve no binding force or authority in this kinj^iu 
in questions of tithes between tlio cleigy and laity in 
couits of law, without aequic.^eciicc. Kiuiis v. George, 
12 Price, 7(), 

Chancery has jurisdiction in case of sequestto^n . 
of tithes timing a vacancy, by rtiasoii of generaL%- 
risdiclion of court iu matters of !ru:;t. /b>t7iv. ify- 
grare, 6 Mad. 158. .Tuiii.'iDici ion ; Fn. Seuues- 

TJlA'I ION, 

A lease of titlius or othitr matter whieli lies in 
grants, for all the time the lessor should Imi vicar, is 
good, and conveys a frechuhl. Drevwr v. Hill, 2 AlisU 
414- Ukase. 

P.ill for partition will lie as to Uthes. Dcmqrier 
overruled. Udtsou v. MonlJ'ord, \ Ves. 404. Fl. 
Fa 111 IT ION. 

\ 

♦ • 

II. The Title io, and Fndowmjwt of Vicarage. 

A party emit It'd to an inqmipria to rectory for life, 
and in posscs-iion, is eiititleil to receive the title's, not- 
withstamling tlie legal estate is subject to''k trust 
term to ser:uie annuities, and to a mortgage. Glegg 
V. Ugh, I Dow, N. S. 98 ; and 1 BH. N. S. 302. 

In a suit by the vicar, where the endowment is 
lost, and it upiicars frotii the evidence that the rector 
lias not received any small titlies, hut that the vicar 
has received all the brnall tithes which have been 
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lendeied, tbe court infers, in favour of the vicar, that 
tlie endowment conferred upon him, hy a general 
expression, all pmaJl tithes whatsoever, carrying not 
only such small tithes as were llion actiiany received, 
but such as were at that time neglected, or came 
afterwards into existence by the improvements in 
husbandry; but wliere the vicar never has received, 
or been entitled to receive the whole of the small 
tithes, then it cannot be so readily presumed that the 
endowment contained a gift to him in those general 
tenns. WiUh v. Furmr, 2 Y. & J. 217. 

W here, on the dissolution of monasteries, the pos- 
scs»ious of an Jibbey came to the crown, and the 
crown subsequently granted all the tillics yearly, re- 
newing with all tneir rights, members, and appur- ] 
tcnaiiccs: Held, the crown being the rector, or in j 
torn rectoris, the tithes granted must mean the rec- 
torial tithes, or all the tithes except such has had 
been withdrawn by an endowment for tlie minister ; 
but royal grants being sliictly cousiriicd, tlic croiirt 
would not hold that the grant extended to the rec- 
tory, the rectory being granted in express terms, 
rinrepont v. Scarlet, 2 Y. it J. 330. Cl n ant from 
r.iiowN, C. OF. 

Where a rectory was granted by ibc ciown in 
22 Jrldw. 6., with licence to appmprial's and a di- 
rection to appoint a vic.ar. and endow him with a 
dwelling-house, and on the appioprialion to endow 
liim also with a spccitied annual ^icnshm or portion 
for his food and sustentation, ami it appeared that 
there had been a vicar through all subscipu nt time, 
and that such vicar had, for a great nuiiilM?r of years 
back, received from the lessens of the rectory for the 
time being a larger sum than the pension spc'cificd 
by the grant; but no instrument of endowment, nor 
evidence of the existence of such was producc«l, from 
the absence of whicli it. was conicnded licit the terms 
of tlie grant had not been complied with, and that 
the payment by the lessees wa:} a voluntary pay- 
ment by the impropriators, and determinable at their 
plrasum, the court liehl, that after so long a posses- 
sion it might bo presumed that an endowment had 
been made according lo the terms of llm grant, and 
that the vicarage, had been subscipiently augmented. 
Innwn v. IVlinnnhu^ 1 \. iv .1. 515. 

An incumbent of one parish is capable ot tillios in 
another as a portionist, or in natuie of a jmitionist, 
but it i$ incundu'nt on him, as claiming against a 
common right, to prove liis title strictly, either fiy 
producing an actual grant, or evidence ot usage, af- 
fording by presumption legal evidcisce of a grant. 
Kvideuce. of usage to receive certain mix<*d tithes by 
an incumbent in anollier parish as a jmilionist, or in 
the nature of a portionist, is not, ol itsell, evidence 
of a right to receive the tithes of all description which 
the lands may produce under any ciri:um.slances. 
Carlisle v. Blnin, I Y. & .1. 123. Ihues, Kvi- 
ni-NCK. 

Bill by the’ impropriate rector of A for pved.ial 
tithes of lands allotUif under an inclosiue act. 'I'he 
defence was, tliat llie land allotted was awarded in | 
lieu of a right of common in A, appiirlenaut to a 
tenement in the parish of B, and that the leueincnt 
in B was protected fi(»m all tillics by a fami miKlus 
of20j(. payable to the rcetoi of J?f, and therefore that 
the modus for the tenement rp/otected the allotment, 
'riic court, however, dccieed an account. By the 
common law, and also by general pre.sumplion, all 
tithes are due to the incuinlieut of the paiish where 
they arise ; and therefore tithes arising upon a com- 
mon, are due lo the incumbent of the parish in wliieli 
the common is situate, not to the incumbent of the 
parish in which the tenement to which the common 
1 $ appurto£St is situate, if that same tenement be 
in a diflercnt parish. C!ii.stom may, liowe.vcr, vary 
this. When the tenement is in one parish, and the 
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common in another, the incumbent of the iarm is not 
of light, and by tlie common law, independently o* 
custom or prescription, entitled to kbo liihcs arising 
upon the common ; and if tbe common lie enclosed, 
the allotment will become, by the general rule, lor 
the purpitfe of tithes, pai-cel of the parish in wliich 
it is actually situate.. Id. ib. Inclosuue of Com- 

MOV, 

Commissioners under an inclosurc act were to allot 
by tlieir award to the rector of the parish so much of 
! the lands so inclosed in the township of S, and of the 
titheable parts of the township of W, as should, 
quantity, quality, and situation considered, contain, 
or bo eciual in value, lo 15 pails ot tbe titheable 
places tliereof, in lieu of tithes arising within the 
same lands. After enrolment of the awa^ of the 
commissioners, all tithes arising within the lands en- 
closed were to cease ; but there was a saving to 
all iicrsons (other than the persons to whom any 
conqxmsatioii by virtue of the act in respect of 
the interest for which such compensation should be 
made), all such interest as they liad in rcsiicct of the 
said lands. Before passing of the act, an award, by 
wliich the commissioners alloted to the rector, in lieu 
of the tithes of S and A. lands more in quantity than 
two-liftcenths of the lands inclosed in S and A, but 
less than two-liftccnllis of the lands inclosed in S, A, 
and \V, without any allotment expressed to be in lien 
of the tithes of W, is not a bar to the rector’s claim 
of the tithes in W. Cooper v. Thorpe, 2 Russ. 78- 
1nci.osoi{k. 

A title (admitUxl) in portioners to tithes of corn, 
grain, and hay, and some other, but not all the great 
tithes arising within the. parish, in a case whore 
nature and extent of lithe due did not otlierwisc 
a[)|)car than by an admission in those terms in the 
answer, the pi .iinli If giving no eviilencc of his claim, 
.so tliat it could not be ascertained in what character, 
whether as rector or otherwise, he was entitled : liehl 
not to give him a right also (as a necessary incident 
on the title to lithe of hay), to the tithe of clover, 
vetches, and other grasses, or food cut green, and 
applied for bidder for owner’s callle. Scmblc, that 
consumption of such titheable articles by owners 
husbandry cattle, is not an available defence to a 
case to establish a right to tlie tithe ol them. Leivis 
V. VoHfig, 13 JVice, 3!)4. b. C. I jM'Clel. 113- 
The judgment was reversed on appeal, 2 Bli. N.S. 
83. 

In suit for tithes, juiisdiction of equity is limiteil 
to discovery and account. Title must be tried at 
law, and if disputed, etjuity has no right to make a 
decree. Norlmry v, Meade, 3 Bli- 211. Juiusnic- 
TioN ; Trii.E. 

J>crsoii suing as lay impropriator for tithes ol a 
parish in which there has been within living ine- 
iiiury a parisli church and burial ground, in order 
to cstabli.sh bis title, must shew that there has been 
an appropriation, and when it was made. Jd. ib. 

Upon lease of tithes by lay impropriator, if tithefi 
of particular lauds arc excepted, it might admit of 
cmi.slriiction, tiiat lessor is cnlilled to that which he 
excepts. But if former owner upon lease has made 
a parol declaration that lie is not entitled to the 
tithes of those lands, that declaration is in itself im- 
portant evidcncR, and gives a construction to the 
exceptions in the lease. Id. 212. Pr. hiViDENCE j 
Trii.r. 

Vicar (claiming tithes) relying on a spwial en- 
dowment to support liis case, is not preclndod, by the 
enumeration therein of specific titheable makers, the 
lithe «)f vvhieh were assigned* to him, from demand- 
ing from occupiers tithes of other articles e/us<iem 
pnicris, usually callwl small titlies, where the vicar 
can shew that he has received some tithes not m- 
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rluilod in the cnumeralion in liis endowment, ami 
they tWi not shewn to be payable to some other per^ 
son. Mntthy v. Ltpdge, 9 Price, 231 ; confirminv, 
S.'CJ. 2 Price, 284. Endowment. 

\V hen a defendant in a suit for tithes by a rector 
makes out a clear defence as portionist, claiming un- 
der the successive giantors of the Cfown of the pos- 
sessions of one of the dissolved monasteries a right 
to some of the gre.it tithes of the recloi y. yet, if 
neither can ascertain and' shew specifically wlitit 
were the tithes which belonged to the rector or to the 
monastery, the court has no means of assisting cither 
party in availing himself of his title. 'L'hc court 
will not decree an account in favour of the rector 
under such circumstances, where he has never had 
Ijerccption ; but they will retain the bill to give him 
an Opportunity of taking an issue, or proccciling by 
commission, ejectment, or by action on the statute* 
'l'hc onus profiandi is not on the portionist, if there 
has been no perception on tlic part of the lector. 
Ihulton v. Biclumht 9 Price, ()7l. Juuisoic. 

Usage of rendering one article of smnll tithe to the 
rector, will not support his title .against tlic vicar ; if 
it appears to have origitiiitcd from a mistaken notion 
that the article in (jueslioii was a great tithe. Oaivs v. 
Beniif I Jac. 95. 

On cross bill, plaintiff caniKjt C(«nv*’l <•* of 

defendant's title to tithes, thougl. dcfetiiian* aust an- 
swer whether they have not b^. . convey .-d jway to 
another person. Olt'gg v. 4 JMiul. 193. 

Titi.h ; Pl. Discovj-.ry. 

** Clrant of herbage,” held not to mean agistment. 
acoit V. Lav'son, 7 Pnee, 267. 

'Die king ill right df his crown, has a geiii'ral right 
to the tithes of all lauds situate in cxtr.vparfK‘hinl 
places. Mt, Oen,\. Ld. Kardleif, S.C. 

8 Price, 39. Choivn. 

A vicar, by shewing a general riglit to the percijp- 
tion of tithes in kind, places himself in the sihiation 
of a rector, and tlirows it upon tlio occupier to prove 
the existence of moduses set up, aiul tiic lauds to wliieli 
they apply ; and scmblc, that c\ i<leiice of a general 
payment throiiglioul the parish, of so mueh in the 
pound, in lieu of tithes regulated according to the 
poor’s rate or rack rent, is sutKcicnl eviilencc of a 
vicar’s general right to tithes in kind. H'l/g/it v. 
Soulhirood, Jbin. 137. S. C, not S. 1*. 5 Piiee, G07. 

Where an adverwj title lo tithes is stjt up and estab- 
lishcrl against a demand by rector, who offeis no evi- 
dence to impeach title, he is not entitled to an isMie. 
Wilmot V, iiellaby, 5 Price, 355, lli.erou ; Issri; 

AT liAW. 

lender an act for inclosing lands in the townships 
of A, S, and W, directing the commissioners to allot 
to the rector of the paiisli of W, in lieu of the titlies 
of the townships of 8 and W, so much of the lands to 
be enclosed in tho township of S, ami of the titheablc 
parts of the township of W, as should, quantity, 
quality, and situation considered, contain or lie cfpial 
in value to two-fifteenth parts of the tithcable places 
thereof, and to make to the rector of \V, and the vicar 
of B, in lien of the tithes of a part of the lauds in the 
township of S, and A, to which tliey wcic entitled, a 
like allotment, ccjual to two-fifteenths of such lands, 
and declaring that after the enrolment of the award of 
the commissioners, all tithes arising within tlic lands 
enclosed should cease, an award by wliif;h the commis- 
sioners allotted to the rector of W, ** in lieu of the 
tithes of S, and A,” lands more in quantity th.in two- 
iifteentbs of the lands enclosed in S. and A ; but less 
than two-fifteenths of the lands enclosed in S, A, and 
\V, without any allotment in lieu of the tithes of 
W, is a bar to the claims of tithes in W. The award 
would not be vitiated by error in the allotment. . I'he 
act having directed the commissioners, in estimating 


the proportion, to have regard to quality and situation ; 
deficiency in quantity is not proot of error. Cooper v. 
Thorpe, I Swan. 92, Ai.i.ot»ent on Incjoruiie; 
Award. 

Book from registry of Lincoln, containing inter alia 
what were called copies of endowments of certain 
vicarages, was received as evidence of an endowment 
of vicarages in Northampton. Leonard v. Franklyn, 

4 Price, 264. I'li. Kvihknck. 

'I'iie court will not make a ilecitsc in favour of rector 
chaiming tithes in kind of lands not within his parish, 
for whicli he has for many years received .1 money pay- 
ment by way of compositiim, whicli defendant does 
not pretend to insist on as a n)odus, nor will they grant 
a comiuissioti to ascertain boundaries of such lands 
without a previous iui|iui-y ; wlielho.r the pl.'iintifT is 
cntillod to any and what tithes on such lauds by trial 
at law oil ail issue ; nor can ho take advantage from a 
former decree in favour of a pn'dcccssor of plaintifT, 
and a verdict obtained by him on an issue under it.* 
especially if tho intermediate rectors have taken no 
of advantage from such suit. Sundersv* J^ngden, 

4 Price, 117. 

A rector (4.iiming tithe of seed against a vicar, 
cndo.vcd of all small tithes except hay, on ground of 
I p.i:si"Mptton, tliat, as the ronner has liad perception of 
tt:e tithe of seeds, notwithstanding the terms of the en- 
dowment of the latter wh.i had also Ir.id immemorial 
perception of the tithe of coi n of certain lands ultra his 
endowment, an ancient exchange must he presumed of 
vicarial for rectoiial tithes) will he held to strict proof 
of his title to tithes sought, ami of exchange or gniiit 
of the tilhis. Nor is liis perception of tilliu in ques- 
tion available against pi^rccptioii by vienr, if it was 
ever doubtful \?hclher they were icctorial or vicarial 
tithes, nor can iiK'tor insist on issue. Dorman v, 
Curry, 4 Price, 10.9. 

( ’onstnicl ion of endowment of viear.igc, .'is to arti- 
cles of modem introduction. Usage is the hroiid 
ground of prisiiniptioii in favour of vicar’s eiidow- 
meiit, and if there be an eiidowiueiit in proof, express- 
ing of what tithes vicarage shall he endoweil, and 
other tithes not so expressed arc iTce.ived by him, asub- 
s(*quent endowment shall be presumed. W'Uliams V* 
Drier., 4 Price, 156. 

Kiiduwmcnt priNluccd, showing the vicarago ex- 
pressly endowed of hay, not suflicicnl to siipjxjrt a bill 
fur that tithe without usage, against evideiiee of money 
paynient to rector in lieu of hay ; hut grant from 
crown subsequent to endowment, including all tlie 
tithes in general woixls, not suHiciciit lo overturn 
vicar’s right without ])roof of perception. A n.irticular 
and niinule cimmeraiioii of ihc! several articles of cn-b. 
duwiiient iii that iiistiiiment does not preclude vicar'y. 
right to other small tilhes nol therein mentioned. 
Minihy v. Curtis, 2 Jbicc, 2134. Sec this case con- 
fitTiidi, 9 Price, 231. 

'L'he lessee of a rector, in whose lease there is an ex- 
ception of various small tithes noininatim, and of all 
the tithes lielnnging to vicar, is not entitled to tithe of 
potatoes, though he has always received some of the 
small titlies in kind not mentioned in the lease 
siwciathn, either as demiscil or e.\ccptcd, and parti- 
cularly for getse and pigs. CunLiJJ'e v. Taylor, 
2 I’rice, 329. 

A grant of tithes of lalTihwill not be presumed from 
long noii-payiiieiit, although lands be shown to have 
been once in the possession of a former lay impro- 
priator, unless some evidence of the existence of a 
grant be offered, or the oiijuyment of tithes be shewn 
by at least someibing like actual iicrnancy, or dealing 
witii tlic tithes as owner : nor will evidence of retainer 
only be suliicieiitly strengthened to support such pre- 
sumption; by its lieing shown that a lurmcr impro- 
priator had declared the lands in question to be exempt 
from tithes, or by instances of exception of tithes in 
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leases by impropriata rector. Wood, B. dimntimte. 
Meade v. Nerbury, 2 Trice, 338. Thesumption of 
Grant, 

An account of tithes is consequential upon the 
legal light, and therefore if the least doubt is thrown 
upon it by prirnu facie evidence, the account cannot 
be decreed till the right is established at law, /'ox> 
croft V. Parris, 5 \’es. 2*21. Title; Account. 

Tiill to csUihlish the rcetor's right to tithes, ami for 
an account, tiie defence though infonnally stated as a 
prescription denon decimnndo in a ifue estate was, as to 
two-thirds possession by the lord of the manor, under 
an apparent title by various conveyances, &c. stated 
by the answer, from 37 Hen. 8, of the lands with 
tithes generally, or iwo-thirds specifically, with c\i- 
deuce of reputation and notice to the plaiitliff wlio 
had purchased the advowson and w'as h'ssw of the 
tithes, but the comnienceincnl of the title did not ap- 
pear : the bill was dismissed with costs. v. 

Bahrr, 2 Ves. .I.fiio. 

An iiiclosure act directed part of a waste to lie sold ; 
tithe free, to defray the expem^es of the iuclosure : the 
rector was not otherwise a ])arty ; ami tlie saving clause 
was, of all claims except of the lord and of the com- 
moners ; yet the rector's right to the tithes <if the waste 
sold tithc-free, was gone, 'i'hcsc iru'losure bills arc 
not to be considered as iiiciely private acts. Riddeil 
V. White, I Anst. 281. 

In a suit by tlm vicar for agistment lithe, the en- 
dowment was lost; but he produced an old extent of 
the rights of the iiupronriators and tturiers, in support 
of his claim to all small tithes, except wool and lambs ; 
tithe of agistment had never been paid in the parish ; 
the defendant was in the occupation of land in thb 
parish, and also of tiie other tithes, whitdi he claimed 
as rector. 1'hc court decreed for the vicar without an 
issue. Carinms v. lianKird, 1 Anst. 20G. Decree 
rovcised in 11. of L. and issue dirceted, see 3 Anst. 
926. 

One entire payment may be due for many distinct 
sorts of tithes ; it is no ohjci'tioii that it falls unequally 
on the parishioners by being as heavy on the occupiers 
of small, as of large tenements and faniis. licnnet v. 
Read, 1 Anst. 327,328. 

A mmhis for agistment tiihc paid to the i'e(!tor, is a 
bar to the demand of that tithe by the vicar, nUhoiigh 
by the endowment he has all tlic small tithes. KUh 
y. Saul, 1 Anst. 342. Uicion Vk au. 

Where there is an old endow rnent of a vicarage, but 
the nuulern usage vaiies from it, there is ground to 
presume that the variance has arisrui from the act of 
{lersoiis competent to make it. I'lie endowment is not 
therefore conchisive eviilem e in favour of vicar, but 
bis right is jirojicrly triable at law. Carr v. ilrnton, 
7 Hro. P. C. H)0. W AlVril, I’lU .SOMCTION OF. 

A modus bad in law, received by the viear, is proof 
of eliduwmeiit of the tithe for which the modus was 
paid, 7 rai'» v. Vxton, 1 Anst. 309, Aiooes ; 
Evjoence. 

If endowment of tithes be not followed by usage, 
the claimant as to such tilings as fail of usage shall not 
support his claim, rimoi. Lodi. GO. Dsaok. 

In what cases and under what circuinstanccs a 
person claiming title to tithes must have his right 
established at law, before he a.\ii come into a court of 
ixluity for an account ana satisfaction. 1 1 nut re a v. 
iJuniel, 7 Bro. T. C. 21. Tj i li:. 

Uepresentatives of a rector not permitted to enforce 
payment of tithes, which tlic rector never demanded. 
Girt V. ffoi/ok-i'u, 3 Swan. 161. Kxw:uTotts. 

Til a suit by a vicar fur tithes, tlie occupiers insist 
on certain exemptions, but the impropriator by his 
answer admits the vicar to be entitled to all tithes, 
except corn and grain. On this admission die court 
decreed for the vicar, without hearing the evidence 
touching t]^e exceptions ; but this decice was reversed 


on an appeal, and the court was ordered to hear the 
-Oause upon the pleadings and proofs. BerkMey v. 
Fox, 3 Bro. 1*. C. 618. Admissions of Tut.e. 

A perpetual curate removeable at pleasure, cannot 
maintain a bill for tithes. Price v, Pratt, Bunb. 273. 
Titlb. 

Bill by a lay impropriator for tithe hay ; he derived 
his title under a grant from Jac. 1, but it apjiearing 
that 110 tithe had been paid since the grant, the bill 
was dismissed. Stone v. Itideout, Bunb. Id. 

'riflie of peas and beans shall be paid to the im- 
propriator, if the vicar doth not shew an endow- 
ment or usage to the contrary. Cumley v. Bnrt$ 
Bunt). 169. Id. 

Tithes for agistment of cattle, arc payable by the 
owner of cattle. So in, the case of commoners. 
Poryy. IViiiiht, Hurd. 182. Id. 

A vicar lias the same right to all tithes in his en- 
I dowinont as a rector has of common right. Pox v. 
Rntly, ihtiili. .S7. tjiui re, if a vicar has received 
for many years tillies, not mentioned in his endow- 
ment, whether subseriucnt augnieirlatiun or eiidow- 
niCMit. shall not he irrcsunied. Twhs v. Brazeanose 
ColU Oxim, Hard. 328. 


Til. Of w'iiat 1\vyable, 

Wood used for hop poles upon the farm, for liurdlcs, 
for hiirdling sheep, for repair ing hedges, for land 
draining on lire farm, and for fuel in the husbandly 
house, is not exempt from tithes by the common law, 
but may be so by custom. II ilIJs v. Storie, I Y.& J. 
262. 

As to tithe for oak-wood siiringing from stumps or 
gennins of lighty years ohi trees, formerly felled, 
Hviinsv, Rotre, I Al‘(3el V. 577, 

In construing the sUit. of the 45th of F.dw. 3, 
ch. 3, with reference to lire law on questions of the 
tithe of wood, tire phrase fr-ros-hoh or great wood, held 
to mean wood of the original trees which either are 
timber by common law, or are accounted timber by 
local custom w hen of twimty years’ growth or upwards. 
F.mns V. Ceorj^e, 12 I’rice, 76. 

Of suclr timber trees, these only which are tcrnicil 
inaidcn trees or trees sprung from seed or mast, and 
have atlaincrl twenty years* growth, are exempt from 
tithe of wood as timber. Id. 

Germins, or trees of whatever age or size they may 
bo growing from old stools, slumps of foots of tiiirlier, 
ti'<;es which linve been felled ; held, not to be so exempt 
by reason of the privilege of timber. Id, 

Wood springing from the roots or stools of trees is 
tilheable, and neither its own age, nor the age of the 
trees from the roots or stools of which it sprung, will 
exempt it. Chivhesler v. Sheldon, 1 Turn, & ii. 245, 
TiMitim. 

As to tithes of IMills, see Manhy v. Taylor, 9 Tri. 
249. .Mri.i.-s. 

It is a fraud in eijuity to remove sheep fed in one 
parish to another before slreaiiiig and lambing seasons, 
and then driving llictn back again without accounting 
for iiliie in the parish wherein they wore depastured. 
Hall V. Mnlthy, 6 Trice, 240. Fhaud. 

Agistment tithe is not claimable for after-pasture, 
w'licre lands have been niowu in the same year, and 
paid tithe. Balchellor v. SmuUcomhe, 3 Mad. 12. 

As to payment for keep of tithe unimals. See Jen* 
hhtsim V. lioystoii, 5 Trice. 495, 

Account of tithes decreed of ancient mills, altered 
by addition of two new mill stones. Manby v. Taylor, 
3 V. & B. 71, Amount. 

A water-mill is litheable as a predial and local 
titlie in respect of the person to whom it is due, but as 
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a personal dthc in the mode of accounting. Hall v« 
Mucha, 3 Anst. 915. 

Stubble mowed, and used as fodder or manure, is 
not titheable. Tmnant v. Stubbing, 3 Anst. 640. 

Agistment is a predial tithe. Scarr v. Trin, CoU. 

3 Anst. 760. Pukoial Tithii:. 

Grass cut, and given green to the beasts of the 
plough, shall not pay tithe* Collyer v. llmcse^ 

2 Anst. 4B1. 

Where a titheable article has been introduceil into a 
parish within time of memory, but the mode of tith- 
ing it has always been uniform, the court will support 
the established practice, seniblc. liaher v. AtliUi, 

2 Anst. 492. 

Horses kept on one farm for its cultivation, and 
used oceasionally on another farm, in a different 
parish, shall not pay sigistinenl-titlic ; otherwise, if 
habitually so used. Filnmody, /jmUo/i, 2 Anst. 49H. 

Sheep kept principally for the sake of folding, if sold 
out of the parish before sheaiirig time, shall pay agist- 
ment-tithe. Howse V. Carter, 2 Anst. .000. 

A modus of one penny for every sheep, and a half- 
penny for every lamb, brought into the parish after 
Candlemas, and sold out before shearing time, is a 
wool modus, not an agistment modus, danhins v. 
iianiard, 1 Anst. 320. Moni's. 

If a farm has a right of common api^eml.iiit in 
another parish, titlie of wool j' lid fot die t , tiis- 
charges from agistment tithe ^ the sIk jj in both 
parishes. Itiddetl v. While, 1 iViist. 290. Hiuht 
OF Common. 

Agistment lithe is not within the 2 & 3 Ktl. (». 
c. 13. 8. 3. Ellis V. Saul, 1 Anst. 342. STAi t-TKS, 
Construction of. 

Agistment tithe, is the tithe of the herbage eaten by 
cattle not titheable ; it is nut tithe of the imjiroveuicnl 
of the cattle. When grass has been c.ut fur hay, no 
tithe is due for the after-pasture. Id. ih. 

Lops and tops of ancient [lollard oaks and :ishc9, 
arc exempt from tithes ; the use to which wood is ap- 
plied, does not detennine the right to tithes. Walton 
V. Trifon, Ambl. 130. S. C. I Dick. 244. 

Ali coppice woods arc liable to tithes. Id. 131. 

'J'he circumstance of loppings lieing tenant right 
profits, and therefore nut part, of theiuheiitaiice affords 
no rule as to their liability to tithes. Id. ib, 

I'he subsequent use of a tiling cannot add a tithe- 
able quality to it, which he had not before. Id. 132. 
lb. 

Wood cut, to be burnt in house, is not exempt of 
common right, but by s{X!cial custom. Jd. ih. \ 

, All timber trees of twenty years’ growth, and llu ii 
lops and tops are freed from tithes, to Wn-itevcr use 
they are put, except in cases of fraud ; and this is by 
the statute of sitoa ctedua, 45 J''.dw. 3. H'o/fiot v. 
Triton, Ambl. 132. S. (!. Dick. 244. 

The statute ot' sit va cttdua is declarative of the com- 
mon law. Jd. ib. 

Hornbeam not timber. Id. 133. 

Germius growing from stools of old limber-trees 
pay titlies. id, ih, 

Jf timber-trees be cut before twenty years, the 
boughs and branches shall be alw.ays titiiuble. Id. ib. 

Pollards that have once gained tiieir privilege shall 
not lose it. Id. 134. lb. 

It is a question of fact, whether beech of twenty 
years growth is timber. Id. 135. 

Hy Tklw. 6. c. 13, land in its own nature not fit 
for tillage, pays no tithe fur seven years after im- 
provement ; but if not tit for tillage by reason of woods, 
&c. pays tithe presently after improvement. Stock- 
well V. Terrify \ VeB, 115. 

Tithes of fish are only payable by custom, and 
cannot be claimed as mere personal tithe deductis ex- 
pensis, Kelli^nuck v. Gwaves, 2 Bto. P. C. 446. 
Custom. 


Turkey titheable ; but if tithtf are paid of eggs, 
then none to be paid for . the chicken. Carletoa v. 
Brighticell, 2 P. vV. 462. 

Mills are titheable, but they are only to pay a per- 
sonal tithe of the clear gains,. after all manner of 
charges deducted. Id. ib. 

Acorns are small tithes, if gathered and sold ; but 
if they drop fium the trees in the season, and the 
owner s cattle (‘at them, they sliall pay no tithe. S.C. 
Kt L‘idf Hetl. 27. 

Clover seed is a small tithe, and due to th^. vicar • 
Wallis V. Ciiiii, Hunb. 344. 2 Com. Rep* 633. 

Turnips (sown after the corn is cleared) fed with 
sheep and banen cattle, shall pay tithes. Swh^en v. 
Dig/.'i/, llunb. 314. 

V'ctelics and clover are a great tithe, but when cut 
green for cattle used in Inisbaiidry, tithes are not due. 
Hause V. Doicsr, Duuli. 279. Ilut in Dorman v. Cur» 
reif, (Daii. 20li). Kicdiaids, C. JL said, this .was a 
case which ought nut to Iiavc l>een iiiti‘odu(‘(;d into a 
book of reports. In lltHlgson v. Smith, ibid. 279, (n.) 
it was h(‘.Id that tares, whether green or ripe, arc a 
gieat tithe, and belong to the rector. 

Tithe lierbage sliall not be paid for sheep shorn out 
of the parish, because they are aiiiiwtlia frnctuosa. 
Coot V 'eumoiir, lUinb. 313. 

Tithes are payable for the aft('r-dopa.«iluringof sheep 
on turnips, &c. Coleman v. Barker, Gill). Ex. Re^i. 
231. 

Hcaddan<1s only large enough to turn the plough 
upon shall not pay tithe ; neither shall an ancient mill. 
Chapman v. Bartinr, llimb. 1H4. 

lUack cherries growing wild in hedges, and used as 
fences, shall [Aiy tithe. S. (’. 

Dill for tithe of laiidis ; the ewes were kept by de- 
fendant in the parish of J). (where the demand lay) 
all tiic year until (Tiristinas ; when they were ready 
to drop their Iambs, he removed to the parish of S. 
(where there was only a small modus for lambs), and 
there kept until Laily-day, for the convenience of 
forage ; and at Lady-day they were driven back tel). 
ITaiulitf complained of this as a fraud in the tithing. 
Vir curiam, here is not a suflicient pioof of fraud, and 
jilaiutiff's bill was dismissed. Boiis v. KUis, 

139. Tithe of lambs is not divisible, as wool is. S. C. 
1 'Tiavt) ; Kviihinck. 

Bjll for tithe wikmI in the forest of Dean, by virtue 
of a grant of all tithes, issuing de assarlis, within the 
forest, de novo assartatis et asstirtandis ; upon proof, it 
appeared that the lauds were always wood-lands apd 
never grubbed up, and that no tithe was ever paid. 
The court construed the meaning of assart to be only 
such lauds as have been grubbed up and made fit ftff 
tillage, and dismissed the bill. Evans v. Mewellg 
Dunb. 123. Bond v. Barrow, ibid. 312. 

Wood-ground grubixxl up pays tithe, and is ntft 
exempt for seven years as barren land, within tlio 
statute Kdw. 6. Be.ardiaore v. Gilbert, Dunb. 159* 

Timber trees above twenty years* growth arc tithe- 
able, if cut and corded for fuel, aliler wm. Greenatway 
V. Kent, Dunb. 93. And it is not the growth of the 
trees alone that will privilege them, but the use that is 
made of them. BurMe v. Eanacre, Aston v. Smith, 
Eranklin v. Janes, Cow^t v. Leyfield, Bunb. 99, (n). 

J..amb’s wool shall pay tithe, though the lambs had 
paid tithe two months before ; and tithe shall be paid 
for agistment of yearlings, because a new increaSse* 
Baker v. Sweet, Bunb. 90. 

Whether tithe-wood was due of common right, 
the court would not determine. Jordan y, Colley, 
Dunb. 61. 

' Bill for tithe of fish, taken at sOa, brought within 
die parish of II, and there sold, and also fur fish sold 
at sea, and the vessel brought back to the parish of 
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JI, also for fish taken by the iiihabilanw, and sold at 
another port, riaintlff was impropriate rector of the 

E arish ofH, and claimed the tithe as due by custom ; 

ut he did not prove his custom. Held, a good 
custom, for one tithe may be paid by custom, and 
another by common right. Scarborough v. Hunter, 
JSunb. 43. 

IVas and l)cans planted in rows arc small tithes. 
JK'icholus V. KUiol, ilunb. 19. Tithe milk should pay 
every tenth meal where tiiere is no custom. Bate v. 
Sprackingy llunb. 20. 

7\11 the garden ground in England shall pay tithe; 
and 1iiriii])s, though pulled and sow'cd ever so often on 
tli(> same land, shall pay tithe. So shall afteimath pay 
tithe, but not after- pastil re, unless by custom, utsemble, 
&{id<inarel Benson v. JViitkitis, Eunb. 10. 

Hop-poles shall not pay lithe, nor hops till they 
arc picked, and then every tentli measure before they 
are dried. Bate v. Spratikitig, Eurib. 20. 

Siuldle horses shall pay no tithe, neither shall cJittlc 
for the plough or pale, nor callh: killed fur the use of a 
Tiian’s own family, ihitlenrood v. Oihlhm, Eunb. 8. 
I'hher w ib. (n). i, 

If a mail depastures iinprohtablo cattle, he shall 
pay tithe in proportion to llic uuiMber of the cattlo, and 
the value of tiie land, gonorally at the rate of Iwti 
shillings in the pound ; so if they arc travelling cattle 
which come and go. Smith v. Johnstmy Eiiiib. 1. 

So are cattle fed on a meadow ground after it is 
inoweil, unless a custom he to the contrary. Smith v. 

Eunb. 1. And where tithe is payable, it 
shall be paid by the occupier of the j>iound, and nut 
by the agistor. IhtdeniHtod v. dibbony Eunb. 3. 

'I'liougli beasts of tlic plough arc exempt from tithe, 
lK!Cau.se by the labour of sucli I'attlc, titiies of aiiotiiei 
kind arise ; yet if oxen an* tinned to grass, and fatted 
fur sale, they shall from siieh time pay tithe for the 
herbage they cat, being in no wIm; iHinelicial to the 

I iaisou in any other lithe. Edmond v. Sandys, Show. 
*. C. 192. 

Ey 2 iSc 3 Edw. 6. c. 13. h. 5, all barren heath or 
waste land shall pay lithe after seven years* improve- 
ment and conversion into arable or meadow ; and the 
suggestion for a prohibition against the spiritual court 
must be proved within six months after the prohibi- 
tion grantcil, for it is an adlrmative suggestion, which 
six months shall be computed by tlie calendar, and 
begin to run from the lostc of the prohibition. Thomas 
v. Gijfordy 2 Show. 92. Slrakcr v. Baiinesy id. 308. 
LNCiaiseiiK or Common. 

If a man has a nursery of trees, and sells them, and 
pulls them up liimsclf, he shall pay the tithe, other- 
wise the vendee shall pay it, as in the case of corn sultl 
standing ; but if sold after .severance, the vendor must 
pay it. Granty. lleddiiig, Uniil. 

J'ithcs for barren cattle arc due of coimnon right, 
according to the value of the land, but they may be 
jia'd for by custom or prescription. Jlolhcech v. 
ll'hndcocke. Hard. 184. 

Titliea payable by custom, shall be paid Ihougb 
the lands be not rented. S. C. 

Tillies are payable for hcibage eaten by travellers' 
liorscs. Guilbert v. Ei’r/->/c//^^.*‘iard. 33. 

Where vicar is by endowment entitled to litlics of 
peas aud beans, set and planted in rows in gardcii-likc 
manner, the use of plough instead of a spade in.ikes no 
ditrerence. Austen v. ?iicholuSy 7 Ero. 1’. 9. 

Tithes of reetd^ which bclongtid to a dissolved 
abbey a^^^ to lioj'grantee of the crown, and not 
to thojMjH^nt %|H^tor. Turner v. Smith, 7 Bro. 
!*• ^ 

TitlK^NSe not due by^iarticular custom* Buitmi 
v. IJiitchinson, 2 Vbrn.rlfi. 


IV. SeITIKO out, and II 0 >V TAYAriLE, AKI) CAIinY- 
' INO AWAY. 

Where peas grown in fiidds, but gathered green, 
were gathered by women and children in small bas- 
kets or aprons, and from those emptied into sacks, 
each sack being computed and intended to contain 
three bushels, and when the sacks amounted in num- 
ber to ten, one sack was set out for the tithe, and 
when thera were not ten, each sack was calculatcil to 
contain three bushels, and upon that presumption a 
tenth of the whole was measuroil out and tendered 
fur the tithe, and if there were a surplus over ten sacks, 
the surplus was measured in the same manner : held, 
that this was a good mode of setting out the tithe, 
though it was objected by the vicar, that the peas 
ought not to be put into sacks till the evening, and 
he had seen the whole measured, and liy that meana 
knew that he had the actual tenth ; it Ireing, however, 
shewn in evidence, that it was the usual mode of 
tithing in the neighbourhood, and that any other 
mode would greatly injure the peas, as exposure to- 
sun and air for any lime after they were gathered, 
woiihl destroy their bloom, and diminish their value 
ill the market ; it being also shewn in evidence that 
the sack was a measure of three bushels, aud that 
the occupii^r gave the vicar his choice of sacks, and 
did not insist upon his accepting- the sack without 
giving him an opportunity of seeing and measuring 
the contents of any of the sacks he chose. Fanshaue 
v. Brettaniy 2 Y. & . 1 . 393. Peas. 

The incumbent is entitled to the milk of the Icnthc 
day, morning and evening, and not to the tenth meal, 
and the milk of the whole herd of cows must be reii- 
tered on one and tho same day. id. ib. Milk. 

'L'hc titlic of lambs is due when the anitiiuls are 
drop|)etl, but payable when they are able to live with- 
out their dains ; and llicrefore, where tho occupier 
icinovcd Inmhs out of the parish, immediately after 
they wore diopjicd, held that he was liable to pay fur 
the value, when tit to be weaned. Id, ib, Lamiis. 

It is easy to state tlic principle on which the tithe 
of vegetables in a garden, gathered for the consuiiip 
tion of a family, is to be rendered, but very difiieult to 
imagine in whut inniiiicr the principle is to be applied 
in practice, and therefore rc([iiires a mutual spirit of 
accnniinodation on the part of the vicar and the occu- 
pier. Id, ih, (f AIIUENS. 

Dcfemlant in suit by bill in equity for tithes, luly- 
ing on defence of lit lies having been duly set out may, 
(notwithstanding cause be ut issue.) bring action of 
trespass fur nut carrying them away. Court refused 
injunction to restrain him. Bradley v, Bensled, 
13 Pri. 221. S. C. 1 APC.Ucl. 80. Injunc. to stay 

J’UOCEKDINOS AT TjAW. 

'['he tithe of calves is to he set nut when tlxiy arc 
fit to be weaued, and to live alone on the same food 
with the cow. Bearhlock v. Tyler, 1 .lac.360. Cai.vks. 

'I'he proper mode of tithing hay is by tbQ fork and 
rake. id. ib. Hay. 

The rule that involuntary rakings are not tithablu, 
docs not extend to hay. id. ih. 

The tithe of the clear profit being only due, the 
rent is the first deduction ; and in the caso of a new 
mill in the occupation of the owner, a yearly value 
in the nature of a rent, is to be set ujion it and de- 
ducted. Hall v. iMachelt, 3 Anst. 915. 

A fanner may cut down a field in any portions 
most convenient, provided he sets out the tithe of all 
then cut down, licfore any is carried, and provided it 
be not done vexatiously. Id, ib, 

C 'lover hay is tithablc in the cock, not in the swathe. 
Vollyer v. Iloices, 3 Anst. 954. Clover. 

Eut where, liy the usual mode of husbandry, clover- 
hay is not made into cocks at all, the farmer may set 
out the tithes in the swathe. S. C. 2 Anst. 481. 
S. P. Baker Athili, id. 491. 
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Whciher great or small, 

Scttiii;; edit tithes cannot be (lis{X!nscd with, even 
although the uncertainty of the weatlier prevents tliA 
corn from being put in shocks at all. Franklyn v. 
Gooch, 3 Anst. b82. Coax. 

A custom of tithing, by throwing aside every tenth 
sheaf, as the corn is about to be carried, is bad. 
Tithes must he set out so that the rector may compare 
them with the other paits. Where, by the custom, 
notice of tithing is to given, an hour’s notice is not 
sufficient, Tennant Siiihhing, lii. 64\, (.'oux. 

Whore tithe of milk is due in kind, it must 1)o set 
out by every tenth morning's meal, and every tenth 
evening’s meal. Cullimore v. Bosworlh, 7 llro. P. C. 
67. Mu.k. 

The tithe of hops is to be set out by the tenth mea- 
sure after they arc picked, and not by the tenth hill, 
as soon as the vines arc severed from the ground. 
Tyerx v. Walton, id. 18. llors. 

Tithes of wool are due at shcaring-time, and is a 
satisfaction for pasturage fur the year ])ast, ending at 
that time, but not for subsequent pasturage. If the 
fanner, after shcaring-time depasture sheep, and sell 
them before the next shearing time, tithe of pasturage 
is due for them. v. Gold, Ambl. I4i). \Vooi-. 

Tithes of wood must be set out on tlie spot at tiie 
time of felling *, it is impossible at the time of cutting, 
to say to what use it will be applied. I Fall, n v. 
7rv#m, id. 132. S. C. 1 Dick. 244. o«.. . 

Tithe milk must be set out in vessels it tJ ■ cu imm 
milking placx!. Carthno y. Kduari, , Ambl. V‘i. AJii.k. 

Parishioners only bound tocut the grass, and to lay 
it into heaps or cocks, but not bound to make it into 
hay. Fox v. Ayile, 2P. W. 523. Gjiass 6c Hay. 

Tithes of hay ought to ho paid in glass cocks. 
SmiUoion v. Dodson, 9 Mod. 117. 

The usual time for tithing lambs, is when they can 
live without a dam, (about Michaelmas) a custom 
therefore to tithe lliem on St. Mark’s day, ‘iotli April, 
was held unreasonable, lieignolds v. linceul, Hunb. 
133. Custom ; Lamp-s. 

If there be any custom in a parish for the manner 
of tithing milk, as to carry it to the cliurcli porch, or 
parsonage liousc, that must be ol)S(;rvcd by the pa- 
rishioner ; hut if there ho no particular custom, the 
parishioner is obliged, do jure, to pay a tenth meal, to 
milk the cows at the usual place of milking into his 
pails, and the parson is obliged to fetch it away from 
the milking place in his own pails, in a reasonable 
time ; but if he does not fetch it before the next milk- 
ing time, the parishioner may justify the pouring iho 
milk on the ground, liecause he then has iH’caaion fur 
his own pails. Dodson v. Olicer, ]3unb. 73. Vide 
Car the w V. Edwards, Amb. 72. iSlii.K. 

Parishioners arc only bound to cut the grass and 
lay it into cocks, but not to make it into hay. Fax v. 
AydCf 2 P. W. 623. Vide Wiwdnoth v. f.d. Cobham, 
llunb. 180. Beiuiel v. Pearl, in Scacc. 178(). Giiass 
& Uay. 

If trees in a nursery arc sold after severance, tlic 
vendor must pay the tithe. Grant v. Ifardhiir, Hard. 
380, NiTiisi iiY Gatiuj-.ns. 

In debt for not setting out tithes, the setting them 
out and taking them away by plaintiff' himself, is not 
good within the .statute 2 3 l^^dw. 6'. c. Ui. ,Sed 

secus, if taken away by a stranger. Anon, 2 Show. 

184. 

V. WllKTIlliR OllKAT OH SMALL. 

The tithe of taro seed held to be a small tithe. 
Daws V. Benn, 1 .lac. 95. 

Agistment is a predial tithe. Scarr v. Trin. Coll. 
3 A list. 760. Agistment Tinii:. 

The tithe of a horse malt-mill is a ]^rsonal tithe, 
and tlic tenth pail of the clear profits arising from com 
ground in such mill, over and above all, incidental 
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charges, is to bo paid as the tillies thereof, and the 
corn ground therein is to be tithed by the tenth toll- 
dish. Chamherlaine v. Newte, 7 13ro. P. C. 3. 

Tithes arc by law denominated and adjudged great 
and small, according to the nature of the thing, and 
not from the mode of cultivation ; ihcrcforc, tithes of 
beans and ticas, whether sown in fields or gardens, 
aie groat tithes, and ilo not fall under the denomina- 
tion of tithes of gardens. Sims v. Bennct, id. 29. 
S.G. 1 lMlcn,382. 

Potatoes being in their nature a small tithe* the 
sowing them in gical quantities makes no alteration. 
Smithy. Wyatt, 2 Atk. 3(i4. S. C. 9 Mod. 336. 

'I'hc distinction between great and small tithes 
might arise at first fiom the fonner producing greater* 
and the latter smaller i|iiantitics. S C. Ih. 

Though 1.ord Di. .1. Molt, in U7iarfi>/i v. l.Mt/e, 
held tithes should be determined, whether great or 
small, from their tiuanlity, the judgment was coii- 
tiary. S. (*. Ih. 

If potatoes in gardciis should he calli'd small tithes, 
and great in liehls, it must vary every year in every 
parish. S. (!. Ih. 

W'hen^ aral))D is turned into pasture, it is an agist- 
ment lithe, and Ins'.ome a ^mall one, from a great one. 
S. (\ //i. 

<Jluver-sced is a small tithe, and as such, du^lo 
vicar. Wallis v. IV/n, 2 Com, 633. ^ 
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U ELATING TO. 

An nccoiinl olititiu's in kind decreed, notwithstand- 
ing evidence of p.iyment of certain customary ])ay- 
ments for upw'urds of a century, and evidence that 
numerous bills had humi filed by vicars, but had been 
Kiibsis(ueritly abandoned, it appearing from tlie de^Mi- 
sitions and [iioceedings in an ohl cause, rather more 
than a i^entury back that the iriistrimary payments did 
not then exist, but that the then vit'ur had endea# 
voured to set them up. Jackson v. Moiris, 1 V. 6i J. 
275. 

The defemhint having set up a farm modus, in 
answm' to a bill for tithes, issues were diitjcted to try 
whether the ancient farm consiated of the lands men- 
tioned in tlie answer, and whether a certain modus 
had bitm immcraorially payable for the tithes arising 
upon it. Tlic jury found that the farni (Consisted of 
ihcMS lauds, tugetlier with four other closes, and was 
('.overcil by a modus. The circumstance, that the 
jury found the ancient farm to consist of oilier lands, 
liesidcs those mentioned in the pleadings, is no ground 
for a new trial, unless the plaintiff’ can show that he 
has evidence with respect to those four closes, which, 
uinm the supposition that they are parcels of the , 
alleged ancient farni, might materially vary the sub- 
stance of the case. Bailny v. Sewell, 1 Huss. 239. 
Aloous i Nkw Tuial or l.ssur. 

Court will not, on molion, order depositions in 
lithe cause in cxchccpier to he read in a lithe cause in 
this court, ugaiust other oi;cupieis of land in name 
parish, though objects of both suits, and the iniiercst 
of parties, were the sa^c. CmKlenoagh v. Aboaif , 
2S. &S.481. •• 

Where, in a suit for tithes, the question depends 
entirely on the construction of ancient documents, the 
judge in ciiuity is iiiorc coiiqietent than a jury, and 
in such case, an issue will not be directed. Fishgr v« 
JA. Graves, 1 M'C'luI. & Y. 362. Issue at Law. 

Vit:ar after is.sue, directed to try modus, .^sufreriiig 
modustto hit takcMi yro confesso, pays (‘osls. Drake v. 
Smith, id. 380. IssuK at Law ; Costs. 

As to costs in general, of is^ue at law, relative to 
tithes, see id. ib. 
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An account of tithe hay being decreed, the defend- 
ant appealed from so much as direefed an account in 
respect of lands in tlie fownsliip of S ; and the decree 
was to tliat extent ultiinntcly reversed, pending the 
appeaf tiie plaintiff took the account as to all the lands, 
including those in the township of S ; the court on 
application declining to restrain him from so doing. 
On an application for costs, held, that it was conve- 
nient that the whole account should bo taken at the 
same time, and refused to make plaintiff pay costs of 
account, as to tlic township of S, but made him ])ay 
his own costs in respect of that part of the account. 
Id. ih. Costs; Account. 

Particular course pursucil on hearing of lithe cause. 
hwe v.Firkivs, 1 JM'Clel. 595. S. P. Drake v. 
SinUht a J*ri. 375. Pu. 1 1 ka ni no. 

Jlill praying account of tithes, and merely stating 
lliat impropriate rector demised tithes to plaintiff, de- 
murred to for want of title ; but on argument plaintifl* 
was allowed to amend by making impropriate rector 
a party, on payment of 5/. costs. Jucksnn v. limsant \ 
1 IVPClel. 62. S. C. 13 Pri. 131. Pr. l»Aniii-s ; 
Pi.. Ilir.L, Atukxomt. I 

It is not uncertain or multifarious iirbill for account 
of titlies, bill having staled as the foumlation for 
plaintiff’s claim, a liecroc made pursuant to act of 
parliament, also to ch-ugc two other distiiu^t sources | 
irom which he derive.^ bis right, and on which he riists 
his title, the basis of those two latter being, first an j 
agreement anterior to dcirree, charged to liavc been | 
confirmed by act of parliaincnt passed ten yeai*s before 
fornner act ; and secondly, custom founded on imme- 
morial usage, ibcre being iiotliiug uncertain or real. 
Owen V. AW/m, 13 Tii. 470. S. C. 1 .M‘CIel.23a. 
Pl. Multm .\RiousN'r.s.s. 

Tf claim of jdaiutiff in tithe suit be larger than he 
can support, tlie court will give costs against him for 
the excess up to liic litnc of his giving notice of aban- 
doning any part of the excessive dcinand by the bill. 
Walleif y. Brow nh ill, 13l*ri.500. C. i iVPClel. 
317. Pk. Cosi«. 

•Plaintiff, in suit for tithes, having <*oinfncnccd action 
at law for treble value, ordered on inutiou to elect 
lawyer equity within six days, with costs on either 
course ahaufloned, and of the motion. Tannlon v. 
Oludr, If) I’ri. 129. Pii. Kt.ec tion, I.aw' or Kquity. 

Bill to cnfoice contribution under an agreement, by 
owners and occupiers of land in a parisli, to defend 
and prosecute litlu* suits at joint cxpcucc disinissed 
upon doubtful e\ iil4;iu e, a ml long delay. Shmr v. 
Yen, 1 .lac. 4*21). (\)n ruim tton ; (’ija'^ivkiuy. 

Construction amlclfectof very ancient <locunu‘ntaTy 
evidence, ^opposed to a case of uninlcrruplod non- 
payment,) in a suit for tithes, as applied to the claim, 
and to a defeure of prescription in non ducnmtndo. on 
the ground of the lauds having belonged to a religious 
house. To support such a dehmcc, the l.uuls must lie 
shown to have belonged to a religious house before 
time of legal memory ; it is not sulHcicnt to show that 
lands were in the hands of religious house at time of 
dissolution. Markham v.Smtfth, 11 I’ri. 126. Kvin. 

In claiming an exemption from tithes for particular 
lanihl^ they must be accurately described in defendant's 
pleadings and their local situation. Acc. Id. ih. 

Where defendant in tithe|;causc submits to part of 
plaintiif’s demand, the ojurt will, on motion for that 
purpose, on part of defendant refer it to master in any 
stage of proceedings, to ascertain what is due, and to 
tax costs, the defendant undertaking to pay the 
amount, without prejudice to any other question in 
the cause, /.oioe v. Firkins, id. 453. Pk. Hefeu- 
EN'CK TO Master ; Pn. Witiidrawino fuom Cause. 

Where defendant in tithe cause sets up modus, and 
is' desirous of protecting himself from costs, ho should 
*iiiove for an order that plaintiff' accept sums admitted 
Vtp hy answer, or proceed at peril of costs, and 


court will notice such tender by minute. /The motion 
may be made witliout notice, or payment of money 
into couh. Davis v, Moxeleif, 9 Pri. 211. Modus; 
Pn. Costs ; Pu, Paymt. into Court. 

Vicar demanding certain specific tithes by bis bill, 
nomimitim, is not precluded from giving eviihmcc of 
other titlics due to him for other tithcabb matters 
taken by defendants, where there is in the bill a ge- 
neral claim of all other tithes usually denominated 
small tithes. iManby v. Lodge, id. 231. Pe. Bill. 

A bill for an account of tithes received from the 
occupiers by a person claiming under an adverse 
legal title, will not lie. Bp. irfSl. Asaph v. Williams, 
1 Jac. 349. Account. 

In a suit by an impropriate rector for tithes, when 
the defence is, that the tithe in (luestion is vicarial, 
and vicar, who is a defendant, dies during the suit, it 
is not necessary to make the new vicar a party, if the 
plaintiff' will waive the account subsequent to his 
induction. ])an's v. Bcnn, id. 95. Pl. Party. 

Jt is the duty of courts of equity to decree tithes in 
kind, when satisfied that modus is cither bad, or has 
not iiiimciiiorially existed. Short v. Lee^ 2J.&W. 
464. 

It is inultifiiiious for rector and vicar to join in suit 
for tithes respectively due to them. F.xeter Colt. v. 
UiuoUnid, 6 Mail. 94. 1 ’l. Mumteaiuousness. 

The vicar is a necessary jiarty to a biH for tithes, 
by the impropriate rector against an occupier, when 
the defence made is. that the titlics in question arc 
payable to liiin. Daws v. Benn, 1 Jac. &c W. 513. 
Pl I*artv, 

Where evidence in support of tithes, and in support 
of modus, were very strong ami conflicting, it was 
sent to issue to dotenniue (question. Taplor v. Cook, 
8 l*rice, 650. 

Defendant, in answer to bill fur account of tithes in 
kind, must set forth an account of titheablc matters 
taken by him, although he relies on a defence of .a 
composition or modus ; or it will be a ground of ex- 
ception. Whistler y. Wignep, 8 Price, 1. Modus; 
Account; Pl. Answer, 

'I'o bill against occupier for amount of tithes, arising 
from farms and lands situate within the township of 
K, in the palish of L ; a plea, that defendant did not 
occupy any lauds or farm within parish of L, or the 
tiilieable places thereof, allowed. Warrington v. 
iMothersill, 7 J’ricc, 606. l*r.. Plea. 

If vicar, claiming an account of tithes throughout 
the whole parish, hy bill in equity, prove bis right in 
pari of the parish only, the objection, that the claim 
is loo largely laid, is not a ground for dismissing the 
bill. Scott V. Jmwsuh, 7 Price, 267. Pii. Bill 
Dismissal of. 

'J’hc court will not, on bill for tithes, praying dis- 
covery of documentary evidence, order tithe hook of 
former re(!tor, shown to have been in the possession of 
defendant's attorney, unless it clearly apprar, from ad- 
missions in the answer, that it would assist plaintifTs 
case. But if there he enough shown to give colour for 
the application, court will not give costs to defendant. 
liligh V. I^enson, 7 Price, 205. Ph. Production of 
Deeds. 

As to the preponderance of conflicting evulence as 
to title, in time causes. Fetch v. Dalton, 6 Price, 
232. Kvin. 

A defendant, insisting on a modus as an outner, 
must prove himself to have been such at the time his 
lands became titheable, his being .so described in the 
bill not sufficient. Lake v. Skintter, I Jac. 6c W. 9. 

As to evidence of money payments in tithe causes. 
Drake v. Smpth, 5 Price, 369, PR. Evid. 

Defendant was permitted to go into evidence of 
his right to tithes, where his title appeared likely to 
bo clearly established, although he had inaccurately 



Suits /or, TITHES. evidence and jthading. 1269 


stated tlic ^bjeot matter of his defenre in his answer. 
H’i/wot v. ffellahut 5 Price, 355. Pu Answkr. 

Vicar claiming tithe of hay may establish his rigbi' 
by sulTicient proof of perception during living memory, 
where none can be shewn to have been enjoyed bv 
rector, althougli his endowment actually negative lua 
right to that tithe expressly, and state it to lielong to 
rector, on presumption of a subsequent endowment, 
which the court is bound to adopt. Panom v. Bel- 
lamy, 4 Price, 190. Kvid. 

Perception of tithes by means of a composition 
which has always been understood by the parlies to 
have been paid for tithe hay, is as strong evidence 
as if it had been paid in kind. A nd perception by 
vicar for a considerable period, where its inreption 
cannot l>e shewn, ami is not met by pcK'cpliun by rec- 
tor, or any other person, is a siillicient pi oof of usage 
to around a presumption of nerception long anlciioi, 
and of its having been foniuh'd on suhsequent endow- 
ment ; nor will court grant an issue for the rector. A 
receipt for payment (by person sued by vicar for tithes) 
of plaintiff's bill of costs, is evidence of suit having re- 
sulted in favour of vicar. h>o also is an entry to that 
effect in a former vicar's hooks. JJ. ih, 

Kvidcnce so old as to be iiiiiniclligible, issue was 
directed. Evidence of reputation of certain lands hav- 
ing iMJcn enclosed, in pursuance of agreement, s .o! ad- 
missible. Copy of a lost terrier rcjcci I ;• c ' 

Leat/u'K V. Kewilt, 4 Price, 35*^. Iv.in. 

Rector ought not to be niaov icfendaiu .n vii^ar's 
suit, for an account of sin; 11 tithes chaiged to lie 
withheld by occupicis on a claim by rector. Williams 
V. Price, 4 Price, 15(i. ArcovMT; Pi.. Pa uni- s. 

Rector is entitled to an issue at la\i' ns a matter of 
right, where he sues alone. LI, ih. Issi.k at Law. 

To make out. a defence to a bill for til lies, of a com- 
position real, it is not enon^di to shew that the same 
money payment has been constantly received in saiis- 
faction of tithes for a considerable period luifore 13 
KHz. But evidence must be given of the existence of 
an agreement in writing, ami made between alt pro- 
}ier parties interested ; nor will issue be granted on 
such evidence, or costs allowed lu tliuso defendants 
who are occupiers. JBcuncit w HU fiiitirion, 4 l*ricc, 
143. Evin. 

Vicar's books arc cvitlcnce to show that the money 
payments received in lieu of tithes, arc founded on, 

' and regulated bv, a eriterion not in existence beyond 
legal moinnry, c. g. tin* poor lates. Wult T v. Jfol> 
9/m//, 4 Price, 171. Ih. 

Courts of eciuity aic imt bound in lithe eauscs to any 
liniilatiun, in point of time, for wh li i'lhe> me ’ 
sought, although, d couvnlmi], it has b- • a.>ii:d to 
coniine the account to the period ul six yctirs, wheic 
court sees no reason to depart from such usage. 
Wardenst 6ic, of St, Pmil v. By. of Lincoln. 4 Price, 
86. Account, now i aii hack. 

The amount of money payments laid as moduses in 
answer to vicar's claim, being totally iiiconsisleiii 
with value of vicarage, as established by ancient do- 
cuments, usually put iu evidence, is not suflicicnt 
(wheio the payments have been uniform and uninter- 
rupted) U) induce the court to dispense with an issue. 
It seems no object-on to lay a modus, that it excepts 
articles of modern introduction specialim. Jee v. 
Hockley, 4 Price, 87. Pl. A.vswku. 

Non-perception of vicarial titlies, by either vicar or 
rector, (the latter admitting vicar’s right, except as to 
certain tilhcable articles, there being no third claim- 
ant,^ in certain parts of parish throughout wtiich vicar 
receive some small tithes, is negative evidence in fa- 
vour of vicar’s right to all other than excepted articles. 
Leathes v. NewitI, 4 Fiice^ 374. 

Old terriers recording that tithe of hay is payable 
in kind, signed by rector and churchwardens, over- 
seers, and some of ze^dent parishioners are. good evi- 


dence to rebut presumption of farm modus attempted 
to be established by pruoj^of money payment having 
been uniformly rendered Within living memory, and 
the absence of any evidence, even of reputatiop, that 
tithe had ever been taken in kind, and that, tliough 
such terriers arc not proved to be signed by any per- 
sons interested in the farm. Wood, B. dissciitieute. • 
nor will the court grant an issue in such case. JUi/t- 
Imi V. Harris, 3 Piicc, 19- 

'I'hc ecclesiastical surveys arc admissible to prove 
an ancient endowment, and aided by perception of 
small titlics (though not of all) will give the vicar n 
right to tithes of articles of modern introduction 
against the lessee of the rei:tor« Cualijl'e v. Taulor. 

2 Price, 329. i'n. Kvio. 

Plea of title to bill by inqiropriatc rector, for nc- 
count of titlies, overruled. Ileathcote v. AUliitJee, 

1 Mud. 236. 1*1. KA ; Tiri.i-.. 

Kiiiluwnient produced, shewing vicarage expressly 
endowed of hay, not suliicic.nt to support bill for that 
tithe, without iisuage, against evidence of money pay- 
ment to rei-tor in lieu of iiay. But grant from crown 
subs»|uciit to endowment, including all titheii, in ge- 
neral words, ^ot sniHcieiit to oveitiirn vicar's right 
witlioiit proof of pcrce])lioii. A particular and minute 
eiiumeraiioii of several articles of endowmmit in that 
iiistiumciit, docs not preclude vicar's right toother 
small tithes not therein mentionial. Manhy v. Cur- 
tis, 2 Pi ice, 284. Sec this case (aintirmcd 9 Price, 
231. EnDOWMKNT OV VlCAItAOK. 

In pleading, case proved should correspond with 
case laid. Therefore, whore in answer to bill for 
tithes, certain customary payments were alleged, and 
some payments, which, from their smallness, appeannl 
I'ustomary, wciii shewn in evidenee, without making 
out moduses as laid, court of cxelicipier, without 
issue, dccri'cd for plaiutilf. Blake v. I'cysie, 3 Dow. 
189. Pi.. Pi.i A. 

A rcccijkt, even of more than fifty years old, oflbred 
to he jml in to prove a money payment, purported by 
it to have b(‘('n received iu lien of tithes, is not ad- 
missiide in evidence of faet of sueh eustoinaiy pay- 
ment having been acted on, so as to est.ddlsh a de- 
fence of a modus ; unless it can be proved also who 
the parties to the receipt were, and in wliat character 
they stood, ami iinle.ss proof be given of the band- 
writing. or death of the party giving it. Wood B. 
disM'.iticiite. Manhy v. Ciirl/s, 1 I’ricc, 225. 

Ki^lor is not entitled to issue, where defendant sets 
lip a grant of a poition, and eiiiistanl mm- payment of 
tithes, which dx-fence is not impe.u-lu-.d by plaiutilf. 
liarbrv, Parher, Wigliln. 3;)7. l.'.o:i. at Law. 

Miller carrying on traile. of mealniim is obliged to 
discover, on suit ioi' tithes, the qimatity, though not 
the priec of iricid groiiml. Lhayman V. Pilcltcr, 
Wightvv. 15. Pi.. Discovi.itv . 

To a bill to estahlish a euM.umary payment in lieu 
of tithes, the ordinary must be a parly. Cordon y, 
Simhiuson, 11 N’es. 509. Pi.. J'aiitv. 

A bill to e.'itablisii a cuiUumary nayment in lieu 
of titlies does not lie nputi a simple uenaud of tittles 
without suit. Jd. ih. Pl. Bii.i.. 

Bill for tithes ; answ’er admitting the right Jbp one 
thiid, and subinitting to account, and claiming the 
other two-tliirrls, under^a title, deiivcd from a grant 
by Queen Klizabeth, suewjtting to be examined upon 
iuterrogitoiies, but not setting forth a description of 
the lanus, the defendant.s having gone into evidence 
in support of their cliiiiii, piessc;d to have the bill dis- 
missed generally ; the ])laintiff pressed for a general 
account, 'file master of the rolls decreed an account 
a.s to one-third ; and as to, tvvo-thiids, the plaintiff 
declining to try the right at law, dismissed the bill. 
Poxcraji V. Parris, 5 Ves. 221. Pl. Answer , Ac- 
count. 

The right to compel an account for tithes being con- 
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sequential to the IcRal title, ami a rector having jtri- 
mAfach a title U) all the tithes in turns, it seems that, 
in questions between the rector and vicar, a court of 
equity ought not to make a (hicree in conseciucncc of 
tlieir opinion, of the vicar's title, and in derogation 
of that of the rector, until the title of the vicar hds 
been established by the decision of a jury ; unless 
such title is made oiit in the most clear and satisfac- 
toiy manner. Barnard v. OanumSf 7 Bro. P. C. 105. 
AccorNx; Juuisiuction. 

AVhere a title to tithes in a layman is clearly made 
out, though not supjiorted by jKisscssion, the court 
will decree an account, without an issue. T.y^on v. 
Strutt, 2 Anst. (i02. 'Ai’covnt ; Tssrr. at T,aw. 

On bill for tithe of agistment of ** barren and un- 
profitable cattle,*’ defendant. fiomplaintiH'’s loose mode 
of pleading, supposing it not to rtdate to sheep, made 
no defence as to them, ('ourt refused the account as 
to them. Tamer v. iril/iams, 3 Anst. 829. Pl. 
JliM. ; Account. 

J 11 suit for account of tithes, defendant cannot pay 
money into court before answer. Hall v. Mallmva^ 
2 Anst. 444. Pit. Pa V M 1 - NT 1 NTo Cou ur. 

WMicre, in a suit for tithes, the tith: to the rectory 
is in issue, to a cross bill praying a discovery of the 
title, the rector cannot dcrmir, although no other title 
is set im. Ihwman J.ygoa, 1 Anst, 4. DilAiur- 
lUR ; Disc^nvEnv. 

In a bill for the single value of tithes, it is nut iie- 
cessaiy expressly to waive (lie treble value. Tl’did^ v. 

Anst. 100. Pl. Him.; Waivkii. 

If more tithes arc claimed than defendant lias 
kinds of tithenblc goods, it is practice in exchcipicr 
to dismiss bill witli costs. A ana. Hoffi. ()(j. I’n. 
Costs; Pr. in Kxcii. ; Him., I)rs.Mi.ssAi. of. 

PlainliH' sued for tbirteen <lillerent species of tidies, 
and proved but one ; yet the court decreed costs 
generally. S:aith v. hlni'irnii, Huiib. 335. Hut sec 
reporter's note, id. Pn. Crisis. 

where* two defendants weie sued for tithes, and 
one made default, this court decreed the whole costs 
against the other, and left him to get the eontrihutioii 
as he could. JAoyd v. Mackworlh, Huiib. 138. Pji. 
Cosn. 

If to abill fortithes, t!ie defendant docs not shew apre- 
vious tender, nr make one by his answer, jdaiiitid' 
shall have ail account ; if the lender be only by answer, 
defendant shall account widi costs ; hut if inadf* lio- 
foic, he shall .'iuve Ids cost.;. Aaoa. Huiib. 38. That 
a tender may he made after answer. Vide J?/». rf 
Krelerv, Trnirhanl, id. 17. J*k. (’nsis ; Tkndfr. 

15ill for tithes by the bishop, and seipiest ration dur- 
ing the iticapneity of the incunihciit, dismissed, the 
incumbent not bciug a paity. Bp. ].oadnH v. Xichclls, 
lluub. 141. Pf,. P,\m v; Inci-mulnt. 

Bill by plaintilTs as lessees of the icctorof W for 
a portion of great and small tithes in S a neiglihouiing 
fiarish ; the vicar of S, who might be entitled to the 
small tithes, is a necessary party. Builev v. Wnrrnll, 
Bunb.116. Id. 

A bill for tithes, used formerly to waive the penal- 
ties. but not of late, hecausi? the single value is only 
prayed. Alt, Oea. v. I'iacent, Huiib. 393. Pl. 
Bill, Waivku ok Pknat.tiesj. 

The statute of rnnitatiqm;''raiii>ot be pleaded to a 
bill for tithes. Marstaii v. Cleypole, id. 213. Pl. 
Plea ; Stat. of Limit. 

Plea of non-residence in bar to a bill for tithes, is 
good, iluilter v. Masseadine, Gilb. Kxeh. Hep. 228. 
Mills v. Etheridge, Bunb. 210. S. P. J^i.. Plea ; 
Non-Hesiiiknce. 

. ^ A plea of tlie statute of 13 Eliz. c. 20. is goal to a 
bin brought by a lessee for tithes. Bockenham v. 
Benijield, 1 Com. 392. Pl. Pi.la. 

IriUl^us be pleaded in tlic spiritual court, and 


I they refuse the plea, a pnihibition shall go. Iluckx 
¥• rhelps, Bunb. 8. 

I Where a bill is.4>rought in the exchequer chamber 
I to establish a modus, the spiritual court shall be en- 
joined. Blackett v. Finney, id. 176. Salman v. 
Rake, id. (n.) 

In an information for tithes, the value of them 
must lie Slit forth. Ilarduicke v. Netvre, Hard. 4. 
Pl. Infoumatiov. 

In a hill for vicarage tithes, plaintiff did not .set 
foiih whether they became due to iiim by prescription 
or endowment. Defendant, by answer, admitted 
that the tithes were the vicar’s due ; but the bill was 
dismissed upon the merits. Button v. Honey, Hard. 
130. 

In debt on the stat. of 2 Edw. 6. for tithes out of 
plaintilTs parish, a general allegation is sufficient, 
without shewing a title ; defendant was not alleged 
to l»e snhdilas dnmini regis ; yet held good, because 
he w'as called occapator terra', Fhillips V. Kettle, 
Hanl. 173. 

Bill for tithe of corn and grain. Demurrer, lie- 
cause the single value was not barely demanded, but 
the bill w'as fur a discovery only, to enable plaintiff 
to recover the treble value : voti allocatur, for that 
tithes weio suable in the exchequer before the statute. 
Sed qaarp, hccaiisii it is contrary to the practice to 
have such a bill, witlnmt alleging tliat plaintiff is con- 
tent to receive the single value only. Driver v. Man, 
Hard. 190. Waiver or Penalty ; Pl. Bill. 

In a bill for tithes, complainant did not shew how 
he was entitled to them, yet held good. Stone v. Lwl- 
Unc, llaid. 321. Tiii.i, ; 1*l. Hill. 

Where a viiair lias used for a long time to take 
titlies or other proiits, he shall not lie concluded by 
their not being exprcased in the endowment of the 
vicarage. Ttcisse v. Brazennose Call, Chon, Hard. 328* 

'J’lTLK. 

A vicar niM'd not set forth how he is entitled to 
tithe herbage, and small tithes. Ayde v. Flower, 
Buiih. 7. i:?t, V, Cf note y, Jordan, id. 144. Title: 
i*L. Bill. 

The court would not determine whether there was 
any difference between a lay and spiritual impro- 
priator, in setting out his title to tithes. Burwcll v. 
Coates, Hunb. 121), 

'J'o a bill for tithes, defendant must set out quan- 
tities and values of the tithes particularly ; it is not 
sufli(*ieut to deny generally the taking the tithcable 
matter. Baker v. Planner, Bunb. 108. Pl. Answer. 

Ill a bill for tithes by a lay impropriator, the title 
must be shewn. Venny y.llopcr, Buiib. 115. Title ; 
Pl. Hill. 

A portion of tithe is distinct from tithe annexed to 
a rectory. Downes v. Mooreman, Bunb. 189. 

Where defendant admits that a vicar is entitled to 
all sorts of tithes, but insists on a siiccial exemption, 
the vicar shall not be obliged to shew any special 
title, cither by endowment or prescription, rye v. 
Rea, Bunb. 72. Pl. Bill ; Title. 

To a bill for tithes by tlie bisliop and sequestrator, 
during the incapacity of the incumbent, the incum- 
lient must be a party. Bp. Lmidon v. Nicolls, id. 141. 
And if a sc(]uestrator file a bill for subtraction of tithe 
during the vacancy, the bishop of the diocese must be 
made a party, because the saiuestrator must account 
to him fur his receipts. Jonesy, Barrett, Bunb. 192. 
Pl. Hahty. ; 

'J'o a hill for a portion of tithes in a neighbouring 
parish, the vicar of that parish must be a party. Bailey 
V. Morrall, Bunb. 115. Id, 

VII. iMl'llOl^RlATOli or. 

A being entitled to parcel of tithes, was made de- 
fendant ia suit by person also claiming to be entitled 
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to tUhcfllt^inst occupiers, he joined with occupiers 
iu answer,^ and insisted on his right of tithes, couct 
retained bill for one year, with liberty to bring ad ae* 
tion ; if not, bill to be dismissed with costs. Action 
was brought against occupiers, and verdict for plain- 
tiffs. On further hearing, unmount against occupiers 
‘decreed, and occupiers and A to pay costs. Wing v. 
Murrell, 1 JM'Clel. & Y. 620. Costs. 

Tithe owners cannot controul the farmer in bis 
mode of cultivation or consumption of prinlucc of his 
ground, provided he act luma title, and without fraud. 
Lewis V. Young, 1 M'Clcl. 129. S. C. 13 l*ri- 394. 

Where impropriate rector, not being an occupier, is 
made party defendaut to bill for tithes, and decree is 
made for plaintiff, he is not (but under particular c*ir- 
cumstances, as to which see Leathes v. AV/ci/r, 8 Price, 
662.) liable to pay costs. Petch v. Dalton, id. 9. 
See also Leathes v. Newitt, id. 566. S. P. and 
Williamsoji v. Hutton, 9 Price, 187. Pii. Costs. 

An impropriator is not a necessary party to a bill 
by a vicar against occujiicrs ; and if made one, he 
may demur. Hill dismissed against him, but under 
circumstances, without costs. WilHamson v. Ld. 
/icnfidafs, Dan. 171. Pt.. Paiity. 

Bill by heir sugcresling a secret void trust for clia- 
rity in residuary devise, but without evulc..ce of a 
trust expressed, or of an (uj^ageii. nt Xj. or 
tacit, preventing it, disinisst'M with coy. ni loss the. 
heirs would take an issue U.> which he is entitled. 
Paine v. Hall, 18 Vcs. 47.'.. IfFiii at Law ; Issue 
AT Law ; Wiu.. 

In a bill to establish a modus against the Ics-sec of 
the impropriator, the owners of the impropriation 
must be parties.* Clanril v. Tteiawnei/, Bunb. 70. 
Pi.. Party. 

Impropriator of the small tithes bound to nmintain 
a priest where there is no vicarage eudowetl. And in 
such case the king may assign to a curate such pro- 
]K}rtion of the small tithes as he thinks fit. Otherwise 
where there is an endowment, though never so small. 
Bonsey v. Lee, 1 Vein. 247. 


Vlll. In London. 

The right of exempt inn from tithes, and the mode 
of computing them in the deanery of St. Paul's, Lon- 
don. Wardens, 6ir, of St, PauCs v. Bp, if Lincoln, 
Price, 65. 

A certain customary payment in London in lieu id 
tithes, may be good so as to exempt individual 
house, if usually made a sufficient time tv acquire the 
character of customary in the ecclesiastical court, 
though within time of memoiy, and not general 
through the place or parish. Warden, S^c, of St, 
Paul*s V, kettle, 2 V. & B. 1. 

Merc non-payment of tithes under stat. 37 lien. 8. 
c. 12. is no answer to a claim for them ; as it would 
be no answer to a claim for tithes at common law. 
Id. 

Decree under tlie stat. 37 Hen. 8. for payment of 
tithes in London as to warehouses erected by the 
East India Company upon the scife of old buildings, 
and occupied by them, at 2x. 9d, in the pound upon 
the value, to be let, without an issue, no sjiccific cus- 
toihary parent in lieu of tithes being alleged. An- 
irobns v. E. L Comp. 13 Ves. 9. 

Notwithstanding the statute and ilccrcc 37 Hen. 8. 
c. 12. the court of chancery has jurisdiction upon the 
subject of tithes in London. An account was de- 
creed accoiding to the improved rent. Another de- 
fendant setting forth his lease at a low rent and a 
fine, and alleging by answer that he had never heard 
of any greater rent being paid, there being no evi- 
dence against it, was held liable only according to 
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that rent. f St. PauVs v. Crichtt, 

2Vcs. J. 563. .lunisiScTiON ; Evin. 

A parson suos for 2«. 9rf. per pound for tithes of 
bouses in Lonilon,' under the stat. 37 Hcn.'f8. But 
an issue was directed to try whether less tl^an that 
sum had ever been paid, altliough there was no proof 
of any regular modus. Bennet v. Treppass, A Brd. 
P. C. 650. Iss\'K AT Law. 

By the stat. 37 Hen. 8. c. 1. all housi^s in London 
shall pay tithe according to their ordinances, except 
the houses of noblemen ; therefore a surmiw tliat a 
house in London was a priory, and discharged frpm 
tithe hy the impe's bull , and 1>y the stat. 31 Hen. 8. 
which gave the possessions to the crown, will not pre- 
vent a consultation being awanled on a prohibition 
prayed against n suit in the spiritual court.' Green 
v. iMos. 912. 

A bill lies in tbe cxcbeqin?r for non-payment of 
tithes in London, according to the decree in 37 Hen. 
8. Lan^hnm v. Bnlcer, Hard. 116. 

Houses in St. Saviour's Southwark shall pa;^* tiflhe. ' 
it being the only provision luadu for the minister. 
Porork v. Tilniardi, Bunb. 102. 

Bill by lliti vicar of (bipplcgatc for 25. 9d. in the 
pound on the icnl of bouses, in the parish, purauCtit 
to .>? Hen. 8. c. 12. Dcfeml.iiit set iiji eertaia cus- 
loinary payments in bi n : wluTeupon the COUit <U- 
reeted an issue to try tiie constant nnirormity of such 
payments. l^cnnel v. Tirpimn, Bunb. 106.' Ciilb. 
Kxch. Hep. 191. 

'I’hc books of former rectors may be pmduced in 
evidence, iqKui an issue to try whether any variatton 
had been ns to sums paid for tithe in London. S. C. 
Bunb. 143. , 

VllL* I'’astj:u Offkiiinos, &c. 

Oblations, obvontions, and offerings, are one and 
the same thing; tliough obventiori is the largest word, 
and is in the nature of tithe. Ollcrings are rcckuncil 
among ])crsoiial tithes, and sni.'h as arise from the la- 
bour and industry of the purisbioncr, am payable by 
custom to the parson or vicar, either occasionally at 
I sacraments, marriages, burials, eburebing of women, 
Ac. or at constant stated periods, as at Knster, &c- 
By stat. 2 & 3 Kdw. 6. c. 13. they are. to be paid, tu 
the pai-son of the parish where tlu^ party dwells. 
2Iftst. 65.9. 661. CranCs case, 1 1 C'o. 16. ' 
rence V. .tones, Bunb. 173. Egn'tonv. Still, \d, 198. 

Kaster oflbrings arc due of conmiuii riglit, though 
demanded by custom, fur tlii'V aie a con)position for 
common tithes. htwrence v. Jones, ISunb. 173. 
Egerton y. Still, id. 198. Cartliew v. Edwards^ 
Amb. 72. 

IX. ExKAiriio.v AND DiscimuiK I'lioM, AND Pke- 

SC1111''1J()N DT. NON nWIMANDO. 

An exemption from lilbes was claimed, as to ccr- ■ 
tain copyholds, on the ground of unity of possession 
of the. rectory, manor and lands in one of tWjgreater 
inona.'tterie.s, dissolved by 31 If. 8. : Other cj|[lyh^ds 
of the manor bad belonged to the monastery at Ihe 
dissolution, and ’^'er^ subject to tithe : bold, noVOF- 
theless, that the exempifon was good, becauw, tho 
inona^^Ty inigiit have; granted out the latter ' <^y- 
liolds before tlie union of the rectory, anAidie former 
after it, Mnnck V. Ilaskissnn, I Sim. 280. 

An exemption from tithes on the grbimd Of the 
lands having belonged to a monastery of a privilc^d 
order, d(K 2 s not nist on prescription ; but the owner 
must .show satisfactorily, that the mohsuitery ■ was 
seized of the lands before the council of Lateran, 
and also at the time of the dissolution. In order to 
support a general exemption in non decintando, it most 
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be shown, that tJie lands were part of the possessions 
of a monastery befoi^ the time of legal memoiy ; hut 
it is seldom that su(*h fact can be distinctly proved, 
and therefore it must usually depend upon presump- 
tive evidence* Norton v. Hammond, 1 Y. & J.943. 

Where a mm tiecimando was set up for lands as 
part of the possessions of a monastery which was dis- 
solved by, or came into the hands of lien. 8., and 
the answer alleged, that such lands were, at the dis- 
soliition, in the hands or occupation of the ahlM)t, 
discliarjim*! of all tithes, without stating in what tiian- 
iicr they were disc:hargcd, whether by bull, order or 
preserription : the court, uj)on the effect of the whole 
answor, considered it might understand it to meaii 
prescription. Where there arc no ancient documents 
to support the presumption of a prescription non dcci- 
mnndii, the modern evidence of usage must b(i cairied 
back a great way to satisfy the court, that it is acting 
upon a presumption supported by usage of <!onsidcr- 
able antiijiiity. I*ritrhcll v. Jlnnfylmnie, id. 135. 

As to exemption of lands from tithes as having 
been part ef possessions of abbey, at time of tli.ssolii- 
lion, which' was also supported by evidence of non- 
payment, other pan:el of tlie same man r, however. 
Paying tithes. /•'/. Cnrysfort v. U'clis, 1 i\l‘CIel. &. 

In making out a defence, grounded on an alleged 
disehar^ in the hands of the ilospitallers by prest^rip- 
tion, it is n<}t necessary to show possession by liicm at 
tliG time of memory : usage of non-payment, not, in 
the absence of all couflictiiig evidence, to be account- 
ed for, except upon the hypotliesis of such a dis- 
charge, constitutes a prima Jude case of jircscaiptioii. 
JJonmsoH V. KUle}!, id. 1. 

The privileged orders weiti capable, like every other 
religious order, of having their lands discharged of 
tithes by a real composition or by prescription ; the 
lessee, uniler the crown’s grantee of lands, which bad 
belont^il to the knights of St. .lohn of .lerusalcm, 
and his under-tenant may defend ilicmselvos against a 
demand for tithes just as they might have done if their 
lands had belonged to an ordiu' not privileged. Id. ih. 

l.ands wliicli were held dischargtsl from tithes 
liefoie time of inomoiy, by one of the alien priories, 
and comijng to the crown on their suppression, w'cre 
gianted to a lay poison, and by liim to one of the 
greater inoiiastcrics, in whose hands they remained tdl 
the dissolution, aiu no longer exempt. Vo^c. v. Il'i/.Mm, 
2J.&W. 6i:i. 

A custom ill part of a hundred, exempting liwigcs 
and hedge rows loss than a rod in width from tithes 
of wood and underwood, is bad. Id. ih. 

lly common law all land is (Mpially eliaigod w'itli 
tithe ; there can be no exemption iiiherontin the land. 
Id. 528. 

Lucerne, taros, clover, ami all utlicr artificial 
grasses cut green, and given severed to husbandly 
horses, &c. employed on the farm on which tlioy are. 
grown, are not, ihercfoie, exempt by general ciiNtom, 
from the render of tithes, unless the farmer have no 
other fodder or sustenance of any sort on the farm on 
which such horses, \c. may be subsisted, without lu:- 
cessaiily liavin'g rci'oursc to such green food. Dorman 
V. Sears, 6 Price, 3U8. 

The right, of exoinption from; lilltcs, and the mwle 
of computing them in the d&uuery ol SU I’aul’s, Lon- 
don. Wardens, of St. Paul’s Y. lip. of' Jjhicoln, 
4 Price, 65. London. 

It is not sufiicient for a vicar, who rests his case on 
presumption of an endowment from evidence of per- 
ception, to prove that he has received the tithes claim- 
ed, from the rest of the parish generally, and even 
from part of the district in which the defendant’s 
lands are situate, unless he cany it to the parts for 
wUch the exception is claimed by the defence ; and 
uot doing sj, proof on the pari of the de- 


fendants, that no tithe lias ever been paidf^r their 
lands, will entitle them to an issue ; nor will the 
ecclesiastical survey*’ stating vicar to be entitled to 
tithe in parish, generally supply the absence of proof 
of perception from the particular lands. Armstivug 
V. Hewitt, 4 Price, 216. Pr. Evidence. 

If exemption is pleaded for lands as having 
longed to a dissolved priory; and it is proved they lie- 
long to a free cliapcl, it is sufficient. Ward v. Sheit- . 
herd, 3 Price, 620. Plea. 

Wlicre exemption was claimed under 2 & 3 ISd. 6. 
c. 13. issue was directed as to facts entitling party 
thereto. Aingsmi/f v. BilUiitrsleii, 3 Price, 465. 

Consumption of tithcable article in the family of 
the la ml occupier, is not a ground of exemption. 
Qu. as to green (icas? Williamson y. Ld. Lausdate, 
r> Price, 25. 

('•hiircli being void and dilapidated, is no ground 
of dist^harge from payment of small tithes to the im- 
propriate rector on the tuition of an agreement having 
heim entered into between the rector and the parishion- 
ers. by which the ecclesiastical duties have been dis- 
pensed with, ill consideration of abandonment of 
small tithes. Meade v. Norlnirp, 2 Price, 338. 

'I'u a bill for tilluis, even by a lay impropriator, 
prescription in non dedmando, or presumption from 
mere retainer, without colour of title, is no defence, 
and will not be sent to Jaw. lierney v. llarveif, 
l7Ves. 119. 

A prescription in wm dedmando, can only be set 
up foi a large tract of country, well known as a dis- 
tinct district. A’wgfo v. Kdunirds, 3 Anst. 703. 

'I'lic lessees of the land cannot claim to hold dis- 
<‘haiged of tithes under any covenant with his lessor. 
1ire.u'er v. Hilt, 2 Aiist. 414. Landl. & Tenant. 

There (linnet be prescription in non dedmando 
against a lay impropiialor ; but it is not necessary to 
produce tlui deed ot severance ; it is sufficient to show 
that it existed : where defcnduiit and those under 
whom he claiined, liad been upivards of 130 years in 
the {lernancy of the tithes, a bill by impropriator was 
dismissed. Fanshaw v. PolliPram, i h^cii, 27G. 

At common law no man could avail himself of a 
discharge from tithes by grant without producing it. 
Id. 293. 

'I'lic stat. of 11. 8. is silent ns to the manner in 
wliicii a poison must make out his right to tithes 
against the cliurc'h or patentees standing in the place 
of the cliui'cli ; and only provides for the assurance 
and recovery of tiiem, like tcniponl possessions in the 
king’s court. Id. 294. 

if lands were in possession of a greater monastery 
at the dissolution, and no evidence of payment of 
tithe, they shall l>c considered discharged. Lamprey 
v. Hwke, Ambl. 291. 

i’rcscriplion in non dedwamh* e\cu against a foy 
impropriator, held not good. L'orp.tif' Dliry St, Kd-^ 
rniuids v. F.vnns, 2 Cum. 643. 

A pitiscription in non ded ma luh exmnoi be support- 
ed against a lay impropriator, any more than against 
a spiritual rector. Charlton v. Charlton, Bunb. 325. 
limy Corp.v. Fi'uns, Bunb. 345. 2 Com. llep. 651. 

Bill by a lay impropriator for tithes of part of the 
]H)ssessioiis of the priors of St. .lohn of .ferusalem, 
which were exempt quanuiin propriis munihus, &lc. 
and then defendant set forth tlic star. 31 JL 8. with 
the clau.so of discharge, and also the stat. 32 if. 8. 
whereby these priories with all privileges, &c. were 
vested m the crown, and that no 4ithes in kind had 
Iiccn paid to the crown ever since : held, a good ex- 
emption. Hanson v. Fielding, Bunb. 214. Gilb* 
Rep. 225. 

The long-contested question, vhether constant non- 
parent of tithes is evidence of an exemption against 
a fay impropriator, was agitated in this case, but not 
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dctermSbd. FuAer v. Dean and Chauler of CkrUl 
Church, Bunb, 209. 

Unity of possession of a manor and rectory Kill 
not exempt tlic demesne lands from tidies, when they 
come to be severed. Fox v. Bai'dwelL 2 Com. Kcp. 
498. Bunb.327. • -v' i 

^ An exemption from tithe extends to a right of 
common as well as to the estate tti which it is appur- 
tenant. Lambert v. Cummins, Buub. 138. 

Lands which were parcel of a monastery of the Cis- 
tertian order arc only discharged from tithes quamdiu 
in propriis manibus ; and the method to prove whe- 
ther the lands were purchased before or after the 
council of Latcran, is to shew a payment of tithes, 
which will induce a presumption that they were pur- 
chased after. Lord v. lurk, id. 122. 

Proof of exemption resting only on belief and hear- 
say, is not admissible. Clark v. Dasluvooti, id. 66. 

Where an exemption from tithe is insisted upon, 
because the lands wero parcel of one of the gi eater 
monasteries',- plaintiff must show that the lands were 
in the abbot’s hands, and that they were discharged 
in his hands ; for the stat. 31 H. 8. extends only to 
such. Hanking v. Gay, id. 37. 

Where the land in ([uestion is part of a bishop’s 
palace, the exemption goes along with the land ; but 
where the land was belonging to a monastery, ilu* 
prescription must bo set fo'-th. t. -ni. ^ . ihncce, 
id. 26. 

A county or a hundred cannot prescribe in iwn de- 
cimando for tilings titheable of coniinon right ; aliler 
if not titheable of common right. Jlick& v. 

2 Salk. 655. 

Trover for a lamb and a sheaf of wheat ; upon not 
guilty pleaded, the jmy found, that Fountain Abbtiy, 
being of the order of Cesteaux, was exempted from 
tithe of their lands, quos projmis tnnuihus e.icolereiU, 
That the abbot was seised of the lands in question 
before the council of Lateran. That between the 
years 1216 and 1261 there was a composition between 
the abbot of F and the prebendary of S under their 
common seals, whereby the abbey should be free from 
tithe of all lands, till^ at their own charge, witliin 
the grange of H, and they should pay as tithe for all 
other lands five marks yearly to the prebendary ; and 
that another comimsition was made (which did not 
appear to be coiifiriiicd by the patron and ordinary) 
whereby the prebend and his successors in time to 
come, should yearly elect either to receive the tithes 
in kind, or live marks |icr aun. in lieu, to lie iiotihcd 
to the abbot before St. Thomas’s day ; and if the ]ire- 
bend should elect to receive the money, bis right to 
the tithes of lamb ami wool shouhl lie ^iciid as Ibr- 
nicrly ; and they further found that the possessions of 
the abbey came to the crown by 31 11. H. and that at 
the time of the trover defendants were proprietors of 
the lands in the grange of II, and that a lamb and 
sheaf were renovant upon the land, and whether or 
no tithes in kind shouldL be paid for the lands was the 
question. Per Hale, C. B. By the first composition, 
the abbot only was discharged, but by the second, the 
abbot and his tenants were discharged of tithes of 
corn and hay only. The doubts in this case were, 
whether ^0 second composition was good without a 
confirmation and an annual election, and also by 
whom and to whom notice was to be given since the 
dissolution. Afterwards tliis cause was argued again, 
when the court held that the second composition did 
not affect the successors of the prebend, and that 
therefore the abbot was not bound by it ; fur by the 
first composition the prebend and his successors were 
only bound quamdiu, &c. and by the second com- 
position the five marks go in recompense of ail, whe- 
ther in propriit numihut, or in the hands of the 
tenants.. But to this it may be answered, that the 
successor may still elect whether to take the five marks 


of tithes ill kind, and therefore he is at no pi-cjudioo. : 
held also, that the poiWer of election is gone, for it 
cannot now lie made according to the com position, 
and that ilicrcfbre the first composition should stand 
qtiotul tetrus in propriis mnnihus, and ’ for the others, 
that tithe in kind may be taken as before. Judg- 
ment for defendant, higolsby y, Wivell, Hard. 381. 

In a suit for tithe, defendant by answer set forth, 
that the lands were parcel of a priory, whose lands 
were discharged by order, yet held ‘good. Page’s 
CtfSA, id. 322. 

The king’s prerogative will not discharge him from 
tiUies for the ancient doniesncs of the crown, thoogii 
he be capable of a discharge de non docimando by 
prescription. Comjwst v. - ■, id. 315. 

Upon a bill fur tithe, an issue was directed' to tiy 
if the lands in question belonged to any religious 
order tliat claimed to be discharged, quamdiu in pro- 
priis miindnis : held, that if the lands weic in lease at 
the tlissolution, or an estate for life or in tail were 
u{>on them, the rcivcrsioncr should have the licn^t Qf 
the discharge, for that was only suspended during the 
particular estates ; hut if an esidieat had happened, it 
was doiibtiKl whether they wouhl have been dia- 
chargod, having been aliened by feoniiicnt before the 
s* .tut*' of quia emplores lernmim, by an abbey, to 
hold of them by cuitaiii services. Hcd secut,- of a 
discharge by unity, for that must be pcr|)Otnal, and 
continue so at the time of the dissolution. Wilson v. 
Redman, Hard. 190. Vide HaiptiFs Case, 11 Co. 
i 23. Archhp, Cauterhury^s Case, 2 Co. 46. 

I A tenant for life or years is not within the staliito 
i for discharging tithes heretofoi'c )iart of the posses- 
sions of a Cistertian Ahlicy ; liut a tenant m tail 
having the inheritance, is discharged, quanuimin pro- 
priis mauihus, &c. Wilstm v. Redman, Hard. 174. 

Unity of possession of manor and icctory, will not 
I exempt demesne lands from payiiieni of tithes, when 
they come to be severed. Fov v. BardweR, 2 Com. 
498. 

Lands exempted from tithes, as being part of the 
demesnes of an ancient monastery, when enclosed by 
’Ml of parliament, shall not lie made liable to tithes 
by tlic general words of the act. Rrall v. Hopkins, 

7 Bro. I*. C. 12. Jnct.osl'UB Act. 

Pica of slat. 13 Kliz, c. 20. for non-rcsidcncc, was 
allo'icd to hill by lessee of tithes. Bokenham v. 
Benficld, 1 Com. 392. Pr.. Plj:a ok ^-oN-A^slDE^L'Ji ; 

STATUTJiS C. OF. 

Jlc w'bo hath the inheiitanrc of the (hstertians. 
Hospitalers, and Templars, is ilischurged from tithes, 
hut his lessees &c. shall pay them, iilathotne's case. 
Dyer, 277. pi. 60. 


\. Modus. 

1. Valid ily, 

2. Suits and Kvidenee thereon in establishing MbdtiS by 

Bill, or Its a defence by Plea, ^fc. 

1 , Validity. * ' 

Moduses of tliice«lialfpcncc for every cow calving 
and bein^ milkc i, wilAH the year ending at Jester, 
in lifiii of the titlic of milk and calf of every, tuch 
cow ; of one penny for every cow not calving,, but 
being milked, within the yaar ending at £aster, m lieu 
of the tithe of milk of such cow ; of four pence for 
every colt foaled ; of three pence for every lamb ; of 
one penny for every sheep, shorn, in lieu of the tithe 
of wool ; and of one penny for every garden, in lieu 
of tithes of the produce of such gaiden : Held good 
moduses, but issues offered. Pierrepont v. Scarlet, 
2 Y.&J. 330 r 
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Issue directed to try a modus of 371. a year, pay- milk of such milch heifer or whey ; one penny fo*’ 
able half-yearly, alleged to be pay aide in lieu and every far cow or strip, that is, a milch cow that has 
satisfaction of all the vicarial tithes of certain farms, not had a calf within the year, in lieu of the tithes of 
constituting a particular hamlet within tlie parish, such far cow, and the milk thereof ; one penny for 
notwithstanding the presumptive rankness of the mo- every calf under five within the year ; for five calves, 
dus ; and though it npiicnred from ancient documents the value of one halfpenny a calf ; six calves, up to 
that the whole tithes of the land in the parish, at a date fourteen iuclnsivc, a calf in kind, or its value \ fifteen 
long subsLMjuont to the time of legal memory, were of calves, a calf in kind, or its value, and the value of 
less annual value than the sum pleaded as a modus, half a calf more ; sixteen calves, to twenty-four inclu- 
and notwithstanding thcie was no evidence of any sive, two calves in kind, or their value, and so on in 
payment of tithes; the validity of the ancient docu- proportion : the like modus for fowls; one penny for 
roeiits, and their application to the siihjcct being, every garden ; and four pence for a hen called a loak 
however, (questioned, and a great deal of qrarol testi- hen, in lieu of tithes of eggs and young poultry, 
mony being adduced in support of the modus, uncon- Thi) following inoduses, viz.; for every numlwr of 
tradictod by any parol evidence to the contrary. Strong lambs williiu the year, under five, nothing; five 
V. 2 Y. & J. 594. lamlrs, the value of one halfpenny a lamb; six 

Where a toVvnship modus of 5/. 3x. lO.^d. was lambs, and up to fourteen inclusive, a lamb iu kind 
pleaded as covering all the lands in a particular or its value, and the value of half a lamb more ; 
township, in lieu of predial tithes, and it appeared sixteen lands, up to twenty-four inclusive, two lambs 
from the evidence, that for a great many years several in kind, or thinr value, and so on ; thellku modus as to 
small sums, amounting to about the sum pleaded, had fleeces ; the same to geese ; were considered bad, no- 
been paid by the inhabitants severally, and not col- thing being paid unier five, I^urloit v. Hammoud, 
leetively, to the rector, the court held that though some 1 Y'. & J. 94. 

of the payments might he good inoduses? or prescrip- A district modus, to l>e good, must cover all the 
tive payments for tlujir respective farms, yet that they lands in the district ; and therefore, where a modus 
coulu not together make a good township modus. To was pleaded for a particular district, and it appeared 
render A township modus good, it ought to he payable from the evidence that certain farms within the dis- 
by each and cveiy of the inhahilants, and ought not trict never paid or contributed, the modus was consi- 
to he collected by the rector. Jacksiyn v. Jiciimm, dered bad. Miller v. Jackson, \Y. J. 65* 

2 Y'. & .f . 45. IVlodus for the cover of clover, eo mmine, as distinct 

The defendants to a hill by a rector for tithes of from a modus for the acre of hay, held not objection- 
hay, Set up a modus of two pem'e for each load of able, either on the ground of the former lieing an ar- 
liay, of the weight of one ton, payable at Easier by tide of modern introduction in agriculture since legal 
the several occupiers in lieu of tithes of l»ay grown memory, or as not being jier ae a subject matter of 
from Easter in the year preceding inclusive; and modus distinct from, and independently of, natural 
they, by their ansucr, further stut(,'d that the amount grass made into hay, and that although the modus 
of the modus payable to the rector under sucli custom for hay were laid generally as a parochial modus, 
had been usually asct'iiaincd by a person on behalf of without any exception, of hay made of clover. Ihi- 
the rector inspecting the ricks of hay made within the vies v. Moseleif, 13 Vrice, 4*23. S. (I. 1 M'Clcl. 143. 
parish in each year, and forming an csliniale of the Alochiscs of seven pence for every milch cow, in 
number of loads of one ton weiglit contained in each lieu of tithe of calf and of milk of such cow; five 
rick, upon which estimate the whole of the annual pence for cveuy heifer, in lieu of tithe of calf and milk 
modus payable to the rector was calculated, hut that of such heifer ; four pence for every hogshead of cider, 
this ro<rae of estimating the weight formed no part of and so in pioportion for a greater or less quantity, in 
the custom, it also appeared, that, in a suit insti- lieu of tithes of apples, &c. ; one penny for hoard or 
tilted in the exchequer by the same rector against hoard- penny, in lieu of tithe of apples, hoarded, &c. : 
some occupiers for the tithe of hay in the same parish, held to be legal, and issues directed to tiy them, 
an issue had been directed, and the jury having found Holu'etl v. Bkike, 1 M'Clcl. 559. 
that two pence fur every load of hay of the weight of IModus of sum of money in gross, payable to vicar 
one ton had been immemoiially paid to the rector at on his induction, in lieu of (pertain tithes during his 
Easter in each yiMr, by the several occupiers of lands, incumbency, is bad. So also is such a pa^jfmont, 
in lieu of the tithes of hay, the rector's hill had been with a further annual payment of smaller sum in lieu 
dismissed with costs. Held, that the alleged modus of certain tithes during the same period. Manby w* 
was bad in law, and the account ought to he directed Taylor, 9 Price, 249. 

against the defendants, wiiliout directing an issue as In a defence of modus for produce of an ancient 
to the validity of the modus. Gooilenon^h v. Potvell, farni, it is indispensably necessary to show, by evi- 
2 Kuss. 219. Issue at Law. dcnce, that farm is ancient. Sitnurt v. GreenaUf 

A modus of three halfpence for every milch cow, if 9 Pri(*e, 106. 
under seven, kejit and fed ou tlie lauds, in licii of the Tithe of milk held to he within the payment for cow 
tithe of milk and calves of such cows ; "Zs, 4i/. if the and calf, laid as a modus in lieu of titlie of such cow 
milch cows and calves shall amount tu seven* and not and calf, hi, ih. 

seventeen ; and the like sum of * 2 $. 4d, for every ten Alodus of four pence for every milch cow and calf, 
nijlch cows after the first seven, in 1km of tithe of and three qjcnce fur every heifer and calf, in lieu of 
milk and calves of such cows, considered good. A tithe of calves and milk; and modus of three pence 
modus of two pence for every lloii-Jj and garden, in for every hogshead of cider, and one peony for fruit, 
lieu of garden stuif, considered gbod ; hut held to in lieu of tithe of apples, pears, &c., are bad. The 
cover only gardens annexed to lioiises for the 'use of union of articles, distinctly tithcable, in one modus, is 
the houses, and not to market gardens or the like, objectionable. Short v. Lee, 2 J . & W. 464. 
Vritchett ytMmeyhorne, 1 & J. 135. A modus of one penny, payable by every occupier 

A mo(|M||| six pence in the pound, on an ancient of Lind, in lieu of the tithe of bay, held bad. A 
rent, hc^^^Sd, as a shifting and uncertain modus, modus of one shilling fur a mileb cow, in lieu of the 
The foll|H|& nmduscs were held good, viz, : two tithe of milk, held lank. Busk v. Lewis, 1 Jac. 363. 
pence fo^^ry milch cow called a oiew cow, that is. Modus for every occupier ot^ipd to pay a penny, 
a cow tl^yfe more than one calf, in lieu of the tithe in lieu of the tithes of calves, l^nf Jd. ib* 
of mil^fteh cow ; one penny for every milch bei- A farm modus for pait of a farm, may be valid, 
for. orSiiMbf h(*i- first mif. in lieu of the tithe of White v. Lisle, 3 Swan. 314. 
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Modui^.for pasture land, stated to bo in lieu of the 
tithes' of all tithcahlc matters, -yearly arising, 6ce*> 
covers too much. Lake v. Skinner, I Jac. & VV. 9. 

A modus of one penny, in lieu of the tithe of hay, 
of every inhabitant or occupier of a house, and having 
any hind at, or belonging to, or used or enj^ed with 
Iwuse, is invalid. I'lie decree of the Master of 
the Rolls on the other moduscs, ailirmed. Btaekhurn 
V. Jepson, 3 Swau. 132. See this case further, 2 V. 
& B. 359. 

Measure of oatmeal, payable in lieu of liihe of coin 
and grain, is a gcMKl modus. IJe Whelinlale v. Mil- 
inini, 5 Price, 485. 

Modus of one penny, payable at ^Martinmas by 
every owner of a garden or garili witliiu the parish, 
called a garth -penny, in lieu of tithes of articles pro- 
duced in sucii gardf.ns, as covering potatoes ami tur- 
hips, is good. It'illiumsun v. Lii. Lonsdale, 5 l*ricc, 
26. 

A modus of one penny, commonly called a plough- 
penny, payable, &c., by the several occupiers of lands 
in tillage within tiie said parish, for and in lieu and 
satisfaction of all small predial tithes, arising, &c., 
upon lands so in tillage, as covering field turnips and 
potatoes, is bad. Id. 

Modus of two pence for a day’s malli of grass, is 
good, tlic quantum licing matter of evidence. Cvk- 
burne v. Hughes^ 3 Price, 

JVIodus of a peuiiy a cow '' inilcii i. . .simmered 
on lands within a parisli, disallowed, becausu of the 
uncertainty of the word ‘ ‘summered.” humney v. liealc, 
Dan. 35. See 4 Price, 2(if). S. but see another 
point. 

Modus of five shillings for every ten calves, where 
there happens to be ten, in lieu of tithe of such calves, 
and also of tithe milk of cow belonging to such calves, 
called renew cows, or cows iiaving had each a calf 
within the year, preceded by modus of Ihiee half- 
pence for every cow called a renew cow. or a cow that 
has had a calf within the year, and is full of milk, iu 
lieu of tithe of milk of sucli cow, cannot l>e supported, 
as being inconsistent. Wood, B. dUvnUieule. Layng 
V. Garborough, 4 Price, 383. ’ 

One shilling for every tenth fleece, in lieu of tithe 
of the ten fleeces, is rank ; tliree pence for a lariih, or 
two shillings and six ponce for every tenth lamb, in 
lieu of titlic of sucli te.u iambs, not held rank, but 
issue directed ; so for every tenth pig ; so as to geese. 
Modus for tithes of articles of modern introduction 
cannot be supported, because of the anachronisin ; 
ei^itecn pence, in lieu of tithe of i ipc. seed, wi"*n 
sold in seed, bad for uncertainty ; four / i.-ce for mes- 
suage and garth ; two pence for every cottage and 
garth ; one penny for every strip cow ; four pence for 
every foal ; two shillings and sixpence for every tenlli 
lamb, in lieu of tithe of such ten lamhs, arc good 
modiises. Id. 

^ Modus of throe pence a year for evt-ry cow, and 
six pence for every calf, in lieu of tithes of cows, 
calves, and milk, is gocwl. A modus of one penny 
a year, in lieu of tithe of gardens, is gcMid, and may 
be so pleaded without stating that it is jiayahte for 
ancient gardens. Prevosi v. lienell, 2 Price, 272. 

Modus of 3/. payable for certain tithes wiihiri town- 
ship, the occupiers of each farm or tenement w'ithin 
such township respectively, paying his rateable pro- 
portion, is bad for uncertainty, even iu an answer. 
iVoUey V. Had field, 3 Price, 210. 

Modus of lOd. a score for agistment of sheep, bad. 
Mylton V. Ilarrit, 3 Price, 19. 

Modus may exist for artificial grasses used in im- 
provement of hay-; modus of 3d. for a lamlj, not rank ; 
modus of 4d. for in lieu of milk not supported 
by proof of modus ffir every cow with calf ; 'modus of 
Is. for every seventh pig on the ninth day, held good' 


after some doubt, iferlie v. Beauntontf 2 Price, 
303. . 

Account of vicarial lilhes decreed egainst a modus 
of lx. per acre for each atra of marsh Innd, for litho 
of hay and all other vicarial and sipall tithes, the 
vicarage appearing to have been established by endow- 
ment in 13l»7, witliin legal memory. Scott v. Smith, 
1 V. iv 1 j. 142. Aeroi’NT. 

Annual payment of a Id, by each occupier for tithe 
of liay, a good modus, but an issue granted : tnodiis 
for turnips, bail, being of loo recent introduction into 
this counliy to be tlie subject of immemorial usage. 
J^.uson V. ]\irs(nis, 18 \'os. 173. 

issue directed to try motluK of lx. an acre, in lieu 
of tithe liay ; mndus of lx. (id. and 2x. per acre for 
tithe hay, held rank. Heaton v. Cooke, Wigbtw. 
2HI. ISMTK AT 1.1 \W. 

IModus of Id. for each lamb, xvherc number did not 
exceed four ; lx. where iiuiuber did not exceed five; 
lx. 8d. where number did not exceed six, and so in- 
creasing, held not rank, and sent to an issue. Adteui 
V. (f'lww/ioM’, 2 Price, 314, note. 

Issue directed on modus fur certain lands amounting 
to lx. (rer acre for all tithes, nutwitlistanditig apparent 
rankness. O* Con nor v. Cook, (> V os. G65. Seo 
b Ves. 635. Issur. at Law. 

Iluiikness of modus is only evidence as to the im- 
iiiemoriality of payment, and not un objection in 
|joint of law. Disiinction ns to rankness between 
modus for tithe of particular things and a farm modus. 
hi. (i72. 

A modus payable by the owners of the land covered 
by it, is gooil, Ord v. Clarke, 3 Aust, l»38. 

The c.oiirt will not dociee against a farm modus on 
the giouud oj^rankness. AtUiins v. Ld. Willoughby do 
Broke, 2 Anst. 3.97. 

A modus of one penny for every slicep, and a lialf- 
])ciiny for every laini», broug’ot into the paiisli after 
(‘andlcinus, and sold out before shcariug liiuo, is a 
wool modus, not an agistment modus, damons, 
v, Bnniard. 1 Ansi. 320. Aoistment. 

A modus of every tenth day’s cheese diiriug twenty 
weeks from Holy rood day, in lieu of tithe of milk, is 
good, semhie. Wakev. Russ, 1 Anst. 295. 

A modus of a penny, in lieu of tithe of hay, of the 
laiiils occupied with each house in the parish, is bad. 
Traris v. ().\ton, 1 Ant. 308. 

A moilus of two jHince, payable by every bouaebolder 
inUibitaiit in the parish, for all tithe of fuel, of fruits, 
of agistnicnt, and of wood, is a good modus. BennU 
V. Rpm'A, I Anst. 322. 

Another moilus of three* pernio for all sheep carried 
out of the parish, between (Jandlcmas and shearing 
time, covering the snino place and persons, docs not 
I contradict the former modus for agistment, but is only 
I to be taken, as liiniiiiig it in the extent covered by the 
latter. Id. 323. 

A modus covering a parish or district, is rather a: 
custom than a prescription, ami may often be good 
when a prescriptive modus covering particular lands, 
would be bad. Id. 329. 

A moilus bad in law received by the vicar, is proof 
of endowment of tlie tithe for which the m^us was 
paid. Trarls v, (hion, 1 Aust. 309. ^Endowment ; 
1 * 11 . Kviiil-.Nf I-, ^ 

Moilus set up. dnee yi Eli'/., docs not bind the suc- 
cessor. /lima. J, oil t. tit).*' 

If 'it appear that a pecuniary paymehi has been 
made for any sort of tit lies, the court will help the 
irniierfcct manner of setting out the modus. Matlock 
v. Brouse, Ambl. 423. 

Issue directed whether a modus extended to modern 
orchards ; and was so found, ahd decree for account 
accordingly. Butcher v. I/i/Z. Arnhl. 37G. 

A fothcr of hay as a moil us in lieu of tithes, h^ld 
uncertain and void. Fcnidckc v. Lambe, Amhi* 365. 
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Doubtful modus not dcU'rniincd by a court of equity 
without a trial at law. Chapimm v. Smith, 2 Vcs. 
606. JunisDicTioN. ^ 

An oxoeption in the allege! modus, that it was not 
to be paid when tlic land should be planted with hops, 
not fatal on the face of it, in point of law. hi, ih. 

A modus fur rabl>its, part in kind and part in money, 
ihay be p:ood. Walton, v. Trifon, Ambl. 135 S. C. 

1 Dick. 244. 

A modus to take part of the tithes for the whole, 
has always been held a void custom. Ahp, York v. Sta^ 
jjleloiif 2 Atk. 138. 

In a suit by rector for lithe of lambs, the defendant 
insists on a modus of 3d. ff)r every lamb, payable on 

iMark’s day, or so soon after as demanded. This 
modus is not void at law, but its validity shall be de- 
termined by a jury. Where plaintiff claims tithes in 
kind, and defendant sets up a modus, if plaintiff de- 
clines tryinjT the modus at law, it shall be taken against 
him pro coiijcsso. (Hffnrd v. Wehb, 7 15ro. P. C. 15. 

Modus pleaded in bar against tithe of hay, that 
within the parish of W there were several townships, 
and that the occupiers of each township, time out of 
mind, had paid certain sums of money ii\.licu of tithe 
of hay, which sums were resj)cctivcly collected by con- 
stables, and then the whole, vihich amounted to 
15s. djd. was by some of them paid to rectors as a 
modus for the whole parish : modus held good. Bp, 
of Hereford v. Coupe r, 3 Swan. 158. 

Modus of 5s. payable out of every yard of land, is 
valid. Cart v. Hmtgkin, 3 Swan. 160. 

Modus for foreigners to pay 4d, per acre yearly 
for herbage and hay tithe, is good. Mouson v. Chop- 
man, Pifzgib. 1 19. S.C. 2 P.W. 065. Mos. 266,279. 

A modus that in consideration the « parishioners 
made the tithe grass into hay, therefore the parish- 
ioners inhabitants within the parish were to pay no 
tithes for the herbage of dry and unprofitable cattle, 
and thdugli proved that the parishioners, time out of 
mind, had paid no tithe of its herbage, yet the court 
held it to be a material objoctinn to the modus, that 
foreigners living out of tlie [larisli made the tithe grass 
into nay, and yet paid tithe herbage. Fox v. Ayde, 

2 P.W. 620. 

'J'he court held it to be a void modus, that the mak- 
ing of tithe grass into liay should not only excuse that 
ground from payin" tithes for herbage, but that per- 
liaps a small quantity of meadow ground, by making 
the grass thereof into hay, should excuse the grea..er 
pari of the ground of that parish from paying tithe 
fiorbngc. Id. 521 . 

A modus in relation to the tithe due to the parson, 
may be a good bar to the payment of a small tithe due 
to the vicar, because all the tithes dul at first belong 
to the parson, during which timu he might agree to this 
modus. Td, 522. 

A modus, that every occupier of land within the 
parish of A, living nut of the parish, shall pay a 
penny an acre for ull pasture laml witliin the parish, 
but ii’lie lives witliin tiic parisii, to pay tithes in kind, 
u good modus. Chapman v. Monson, 2 P. NV. 565. 
A I os. 266. 279. Fitzgib. 119. 

A modus for lithe of corn, for the inhabitants of 
'moll a tciicmeot, and tlie lands therewith, IS usually 
enjoyed, void for uiu'crlaiiuy, iii^cgg^rd the tenement 
may lie iininhabiteil, and the J^inds ^ften shifted, and 
lot with other farms. Carteton v. Brightirell, 2 P.W. 
•162. 

A modus may extend to hops or clover (though 
lately brought into England) it it covers all small 
tithes. Uivenv. Austin, Lutw. 1071- 

A patol agreement to accept a modus in lieu of 
lillios, will not bind the parson, but it will excuse the 
parishioners from the penalties of 2 Kdw. 6. Brea* 
oicr y. Thornton, llanlw. 203. Aoukemt. Parol. 

Milk^s e.\cnipt from titlie, by a custom, that the 


parson shall for so many weeks, have the sole milking 
of all milch cows in the parish. And apples or other 
fmit in an orchard shall not pay tithes, if there be a 
modus to pay a groat for every nogshead of cider, or 
2s. per annum in lieu. Hill v. Harris, 2 Show. 461. 

Where a modus of 20s. was set up by a parishioner, 
and the parson had entered into a special agreement 
to accept that composition, and had for many years 
given a receipt for it, and had also agreed to be paid 
moreover 101. yearly , a bill by the parson for tithes 
generally was dismissed, the court bolding him to 
his agreement ; but the lords reversed the decree, and 
ordered the court of exchequer to hear the cause on 
the right of tithe, notwithstanding the agreement. 
And the court having, on further hearing, directed 
issues to try tho validity of the modus. The lords, on 
further a])pea1, afliimed the decree. Dent v. Buck , 
CoIIlV P. C. 182. 

\Vlicre a parishioner insisted on a modus, and it 
appeared that the parishioners had usually paid diffor- 
ently, the alleged modus will be disiegarded, and ho 
will be decreed to account for the tithe in kind ; and 
where the matter is plain, the court will not direct 
the modus to be tried at law. Charleton v« Bayly, 
Colics* P. C. 206. Issue at Law. 

Where a modus is too rank, defendant must ac- 
count for tithe in kind. Benson v. Watkyns, Bunb. 
10 . 

For a milch cow and calf, 17d. is good for tho calf 
and milk. So fur a milch cow without calf, lid., for 
tho milk. So for an heifer and calf the first year, 
13d., for the milk and calf ; all payable at Alichaefmas. 
For cider mafic of apples, grown in the parish, 8d. per 
hogshead. For huard apples. Id. For firewood 
sjicut on the farm, a hearrh-penny. For fruit, herbs, 
roots, and other garden-stufiT, a garden penny. For 
a colt. Id.; all payable at Easter. Boe v. Bp, of 
Exeter, Bunb. 57. 

I2d. for a milch cow is too rank, and so is 6rl. for 
any calf killed and sold. Franklyn v. St. Cross Hasp, 
Bunb. 78. But it has since been held, that 6d. for 
a calf is good. Key net v. Ackland, id. 78. (n.) 

A distributive mml us is unreasonable, and notgood. 
Tnrtonv, Clayton, Bunb. 80- 

Id. for orchards and garflcns is good. Franklyn v. 
St. Cross IIosp., Bunb. 79 ; but they must be ancient 
gardens and orchards. Perrot v. Mackwiek, there 
cited. 

Is. (icr acre for marsh, and 4d. per acre for up- 
land ; payable at Afichaclmas for hay and all small 
tithes (except hops,) held good. Bttte v. Hodges, 
Bunb. 125. 

W’^ork done by carrying a cart load of turf to the 
parson’s house, in lieu of tithe of hemp, flax, and hay, 
was disallowed as a modus. Tally v. Kilner, Bunb. 
126. 

A modus is bad where the time of payment is un- 
certain. Goddard V. Keclile, Bunb. 105. PJullips 
V. Symes, id. 173. Blacket v. Finney, id. 198. but 
whether it can be supplied by evidence, vide Taylor v. 
Walker, Bunb. 267. It seems it may, if the day of 
payment lie omitteil in the answer* Gihb v. Good* 
man, Bunb. 328. Sed sccus, if ip a cross bill to es- 
tablish a modus. S.('. 

4s. at Easter in lieu of tithe hay of a fann, is bad. 
Bunrell v. CmIvs, Bunb. 129. 

Where a customary manner of titfaihg is generally, 
alleged, defendant cannot be let in to proven particu- 
lar manner of tithing. Bonghton v. Wright, Bunb. 

Id. at Easter for hay, and 26s. wi. for hay and 
small tithes, is good. Finch v. Mauler, Bunb. 161. 

8(i. for a cow, and id. for en.fii0Br, in lieu of milk 
and calves, is good. Phillips v^jfwes, Bunb. 171. 

Is. in the pound for pasture, according to the value 
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of the 1^^ is too rank, and void. Smith v. lioocliJIh, 
Vunb. 20, Harrimi v. Sfiarfte. Bunh. 174. 

Entries by the lord's steward may be admitted to 

E rove a modus to the vicar in discharge, against tlie 
ly ^rsoii. Woodnoth v. Cobham, Bunb. 180. 

Bill for tithe of fish according to the custoih ; plain- 
^ tiff set forth a decrecj temp. Car. 2. signed by 130 
parishioners, and acquiescing in the custom, yet the 
court sent the plaintiff to law. U iccavas v. Ketyuae, 
Bunb. 239. At law a verdict was found for plain- 
tiff, and the barons decreed accordingly ; but defen- 
dants afterwards appealed to the lords, by whom the 
decree was affirmed. Buiib. 258. 

Nine cart-loads of log-wixid, a hogshead of eider, 
and 2d. per acre for eighteen acres, hehl good. Il iin/- 
Jerxtone v. Manwaring, Bunb. 279. 

Usage as to tithes was admitted, to explain a lease 
of a farm, with all tithes, against the very word 
** tithe," the court considering it as a lease. Qua in- 
trell V. Wright, Bunb. 274. 

Bill for tithes, glebe, and right of common. Defen- 
dant insisted on a modus. Though the modus ap- 
peared to be too rank, yet the court would not deter- 
mine upon any of the points until plaintiff had esta- 
blished his right at law. Swtrtapple v. KingaUm, 
Bunb. 238. Chamberlain v. Spencer, id.(n.) 

Al. 10*. per annum for a farm of 3f''- \v'r annum, 
is too rank. Kennedy v. (ji- dioiv, ibi*... .vil. 

If a parishioner has ten 1^ bs, the icnili is due U) 
the rector on St. Mark's d y ; if nine, he shall have 
one, paying \d. ; if eight, he shall hav<'. one, paying 
Ifi. ; if seven, he shall have one, paying 3J'/. ; but 
for less than seven, the rector shall have no lamb, but 
\d. for each under seven. Where thcic were ten 
lambs, after the parishioner had taken two, the rector 
shall choose his lamb. And the like nmivs decimandi 
was established as to pigs ; so as to poultry : for every 
cock and drake, three eggs, payable on Wednesday 
before Easter, and for every hen and duck, three eggs 
in lieu of tithe eggs, and chickens and ducks hatched 
in the parish. This modus was established without a 
trial. Brinkloio v. lulnumds, Bunb. 309. 

A halfpenny for each calf is good. So a halfpenny 
for each sheep dying before shearday. So a smoke 
penny for firewood. So Ad. per month for wool of 
each 100 sheep shorn in tlic parish. S. C. 

Part of the milk of a farm for the whole is a bad 
modus. S.C. 

Custom that the occupiers arc to give notice of set- 
ting out tithes, or an allegation that there is some 
such custom, is uncertain and bad. Hearer v. Sprat- 
ley , Bunb. 333. 

G*. Sri. for one calf, if 10, but it was not said, and so 
less in proportion, if under 10; this is bad, but 4r/. 
for milk payable at JOastcr is good. Cibh v. OikuI- 
man, Bunb. 329. 

Modus of 12*. an acre for low meadow lands, and 
8r/. for high ones, in lieu of tithe hay, ludd good. 
Foie V. Gardiner, 7 Bro. P. C. 5. 


2. Suits and Fvidenee thereon in establishing Modus by 
Bill or as a Defence by Plea, Sfc, 

Where a district modus was pleaded, and it ap- 
peared from ancient documents that the modus could 
not consistently with those documents liave existed 
at the time of legal memory, the court decreed an 
account of tithes in kind, anrl refused an issue not- 
withstanding' the payments were proved to have exist- 
ed for a great number of years. Miller v. Jaclison, 
1 Y.&J. 65. 

Evidence that ; guns had been collected from the 
inhabitants by a pm>n employed by the parson, and 
from a list funushod by himj affords strong presump- 


tion that the payments arc farm inoduscs, and not a 
district modus. Id. tfr. 

Evidence of reputation catt'n^ bo received in sup- 
port of a farm modus, l^he evidence rmuired to es- 
tablish a farm modus, is 1st, the clear iaentity of the 
farm hy metes and Imuiids ; 2<ny, the antiquity of the 
farm ; and 3nily, immeinorial payment of the modus. 
But it cannot be cxjiectcd that any testimony should 
be addu(‘ed that the lands comprising the farm were 
cultivated together licfore the year 1 189, and that the 
payment was then miidc. It would as jeason- 
ahlu to re(|uirc the actual priuluclioii of the deed of 
conifiosition. There seems to be no reason why the 
same eviileiicc wliieli establishes a parochial iboilus ; 
viz. usage as far hack as can be leasoiiably traced of 
the payment bt;ing made on one side, and tithes in 
kind not having Ih'-cii demanded on the other, should 
not be good evidenee of a farm modus, and such 
seems to lie the lesuU of the authorities. Prichett v. 
honey home, 1 Y. ik .1. 135. 

'I'hc defendant having set up a farm modus in an- 
swer to a hill for tithes, issues wero directed to try 
whether the ancient farm consisted of the lands men- 
tioned in the answer, and whether a certain nioilus 
had been ifUmcmorially payable fur the tithes arising 
upon if. 'J'hc jury found that the lunn consisted of 
tli..s<; ^intls together with four other closes, and was co- 
vered hy a nuMliis. circiimstanee that the jury found 
the ancient farm to consist of other hinds licsidcs 
those mentioned in the pleadings, is no ground for a 
new trial, unless the plaintiff can show that ho has 
evidence with icspect to those four closes which upon 
file supposition that they arc parcels of the alleged 
ancient farm, might materially vary the suhstanec of 
the ease. Bailey v. Sewell, 1 lluss. 239. TiTi.r. ; 
Nkw Tima* ni- Issuk. 

MimIus alleged in answer to he {layahlc in lieu of 
tithes is not suppoited by proof ol payment of a 
larger amount. Fisher v. (traces, 1 M'Ulel. & Y. 
362. 

A modus established by verdict of jury on an issue 
is comdusivc oil judge in ciiuity. JJavis v. Moseley, 
13 Trice, 423. S. C. 1 JVTClel. 143. Issuk at 
Law. 

Semblc, an issue to try money payment set up as 
a farm mmlus, may be granted on the parol evidence 
of a single witness uncorroborated hy other r^dencos, 
but his testimony must lie positive, and distinct, and 
si^ould apply to every thing necessary to bo provcfl 
before the jury in order to establish the fact intended 
to be tried. If it be insiifficieiit or unsatisfactory in 
any of those resjicets, the court will not grant an 
issue, but will proceed to ilecice an account of the 
tithes. Wolley v. Underhill, 13 Trice* 500. S. C» 

1 M'Clcl. 317. IssiiK AT Law. 

The application to eipiity hy cniss bill to establish 
molluscs against a hill fo overturn tlicm lieiiig matter 
of favour, costs in eifiiity are never allowed. Mur- 
rell V. Oregson, 11 Tiiec, 421. Tit. Cross Bill; 
T«. Cos'i s. 

Where defendant in tithe cause sets up modus and 
is desirous of protecting himself from costs, he should 
move for an order that plaintiff accept sums admitted 
due by answer, or proc’ced at peril of G0Bts«- and court 
will notice sucli lender by minute. The motion may 
be made without iiMiee or payment into couit. Davis 
v. Moseley, 9T ice, Payment xnio Court ; 

Th» Costs. 

Modus set up fur hay, hemp, and flax, is so for 
roved by receipts for money payhicnt made for hay, 
emp; and flax, for forty-five years back, although 
earlier receipts describe it as payable for hay only, 
which would have otherwise b^u conclusive against 
the occupiers, as that the payment must be made the 
subject matter of au issue* . Ili6 payment being ealli^ 
a hay-rent in receipts is no oljoctiqn to them as evi- 
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dence of the existence of n modus. Manby y. Lodge, 
9. Price, 231. 

Where a modus is pleaded for a particular descrip- 
tion of lands, it must be alleged in the answer that 
defendants mutupy such lands. Stuart v. Grcenall, 
9 Price, lOh*. Pl. ANswtn. 

Ordinaiy is a necessary party defendant to bill fur 
establishing modus. Ci ok v. Butt, 6 Mad. 53. Pl. 
PAIITV. 

Modusof a sum of money laid as payable in lieu 
of titiie of hay and all small tithe, is nut supported by 
proof of payment for liay and non-payment of hay 
in kind, or any small tithe either in kind or sub mode. 
Payments laid as moduscs and proved to have been 
always paid williin memory and not opposed by evi- 
dence of their origin, held sufKciontly proved to es- 
tablish them on a tlefence of moduscs, altlinugh all 
the witnesses called them compositions. Driffield v. 
Orrellf 6 Price, 324. 

Money payment alleged to be a modus in lieu of 
tithe of lambs and of the wool of tlic first shearing of 
such lambs, or in lieu of tithe of such lambs, held 
ill pleaded in the alternative ; so also if pleaded as a 
composition. Such money payment nia^. lie relied 
on at bearing as a composition if charged to be so in 
the answer in case it should not he a modus. }.eecli 
V. Bailey, 6 Price, 504. Pi.. 1 *li:a. 

Defendant in answer to bill for account of tithes 
in kind, must set forth an account of tithcabic mat- 
ters taken by him, although he relics on a defence 
of a modus or coiiiposilion ; or it will he a good 
ground of exception. MhislUr v. ll'/guci/, 0 Pri. 1. 
Pj.. Answer; Tniiiis; Acer. 

If a modus he laid in an answer to a rase resting 
on endowment as covering several titheable sirlicUjs, it 
must he proved to be payable fur all of them. A 
doubt from evidence as to that extent is not sufKcient 
for issue to be directed. Kemimn v. Yorke, 8 l*rice, 
13. Pr. Kvio. ; l*j.. Answ i ii. 

lerriers alone not sidKciiiiit to prove a modus. 
Luke V. Skinner, 1 .lac. W. 20. Kvui. 

Where dcfciidnnls had described their farms by so 
many acros, and an ohjcclion was taken at heiiring to 
want of suiKcicnt de-seription of locality. J'he court 
permitted the cause to proceed, suggesting that if the 
objection was irisi.«aed on, leave would be given to de- 
fendant to file interrogatories for purpose of enlarging 
the description, ll’r/g/jt v. Soutliuvod, 5 Price, 0*07. 
Pl. Plea. 

Moduscs introduced by stating that they arc pay- 
able by occupiers in lieu of tithes within and through- 
out parish (except the occupiers of several oUicr 
farms and lauds) not otherwise describing them than 
by their respective names, held ill pleaded fur uncer- 
tainly. Jd. ib, 

A bill to establish a modus should be filed by cer- 
tain owners and' occupiers of land within the paii.sh, 
on behalf of themselves, of all other owners, occu- 
piers, &c. And the ordinary sliould always be u 
party. Jfales v. PoMfret, Dan. 112. Pl. Pauty. 

A modus being clearly invalid as laid, the i]uestion 
of law is decided without directing an issue on the 
question of fact. Blackburn v. Jemm, , 3 ^iwan. 132. 
Issue at Law, ^ 

Modus laid to be payable* ** by certain occupicis,” 
uncertain and insufiieient. IJc \Yetpdule v. Mdbiirn, 
6 Price, 485. Pi.. Plea, DNCtiiTAiNi v. 

On bill to establish modus against dean and chap- 
ter as rector, the onlinary and patron arc necessary 
paitics. Id, ib, Pl. Partie.'!. 

Wbere^ tithe of corn has never been paid within 
mmoty in the parish, and a contributory payment 
Sompting Uic whole parish is paid by certain, though 


hot all of the owners and occupiers of estates, the 
question whether it is a farm or district modus, must 
go to issue. Id, ib. Issue at Law. . 

Defence to bill for tithes of a district modus where 
the defendants do not state on record, and provo 
by evidence an occupation therein, must fail. Jen- 
kinsim v. lioysion, 5 Price, 495. 

Money payments in lieu of tithes, although made 
as for such as living memory can reach : Ueld not to 
lie mod uses where they were apportioned by reference 
to the poor rates. An issue will not be granted to 
try the character of such payments. Walter v. Hol- 
man, 4 Price, 171. 

Modus of 15s. payable on Kaster Monday by all 
the occupiers of land in the township, &c. or some 
or one on behalf of all in lieu of tithe of grass grow- 
ing within the same township, whether the same be 
mown or made into hay, or eaten by barren and un- 
profitable cattle covering the tithe of agistment, if 
there be evidence given of its having been paid, and 
for the tithe of agistment, will be sent to an issue. 
Williamson v. Ld, Lonsdale, 5 Price, 25. Issue at 
Law'. 

Uncertainty as to metes and bounds in pleading 
moilus, is bad. GUlebrand v. Scolson, 4 Price, 267. 
Pl.Pi.ea, Uncektainty. 

Modus of Is. for a Welch cow in lieu of tithe of 
milk of such cow sent to issue. JNlodus of l|cZ. for 
every calf fallen or dropiietl in the parish in lieu of 
tithe of such calf, is not proved if evidence add a 
qualification to custom. J.euthes v. Keioitt, 4 Price, 
356. 

An old receipt of former rector in hands of a de- 
fendant fur a money payment in lieu of tithes where 
there was a probability of its having come to him 
from a predecessor in the same way, admissible evi- 
dence to support modus. A valuation of tithes made 
by surveyor at instance of rector with reference to 
certain money payments reputed to have been always 
made in lieu of such tithes, is not evidence to fix the 
rector with an acknowledgment of such money pay- 
ments, unless it can he distinctly proved that sur- 
veyor was expicssly leipiired by reetor to make the 
valuation with lefeienee to such payments. Bertie v. 
Jieaumonl, 2 Ihice, 303, l*ii. Kvio. 

If it is not stated in an answer to bill for tithes 
which sets up modus, in respect of w'hat titheable 
atticic the modus is laid, it is bad for uncertainty, 
and no evidence can sujiply it. Dut it is suiiicieut if 
from whole answer it can be collected to what arti- 
cle it refers. Bourke v. Isaac, 2 Price, 299. Pl. 
Answer. 

Where defendant states in his answer, that modus 
has been inimeinorially paid to vicar in lieu of tithes, 
and vicarage is shown to have been endowed within 
time of legal memory, court will allow modus to bo 
re-stated so as to take issue to try modus. Prevost v. 
Benelt, 1 X*rice, 23(j. Pn. Plea, Amendment of. 

Defendant to a bill lur tithes, puts himself upon 
one modus in his defence and proves another. There 
must be a decree against him. 

Punk V. Morris, 9 \'cs. 154. Pl. Jtlea. 

One owner of lands in a township may sue for him- 
self and the others, to establish a contributory modus 
fur all the lauds there. Cbaylor v. Trinity College, 
3 Aust. 841. I’a rites. ! , 

Modus claimed for hay was described in terriers to 
be for all grass, ** except clover and the like.” Held, 
this was no proof of modus being modem. Fratdclin 
V. Spelling, 3 Anst. 7()0. Titues, Evidence. 

Hector of M claiming tithes in kind, tlie occupier 
and landlord filed a cross-bill tQ^jgftblish a moduri, 
payable to the rector of S, by ihc'iSd of the liberty d 
ivhich the lands were pared. It was objected, first. 
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that the rector of S, not disputing the modus, a bill 
would not lie to establish it : second, that the other 
owners of lands in tlie liberty siiould have been par- 
ties ; bill dismissed. Woolaston v. 3 Anst. 

801. Pl. Cnoss-13iLL ; Pl. Party, 

Modus claimed for lands as part of an ancient 
estate, without naming ancient estate, or setting forth 
the abuttals, or any description of it, or of the lauds 
of defendant in it, is bad. Il'noc/ v. UVui/, 3 Anst. 
838. 

A bill to establish a farm-modus, setting out the 
abuttals of tlie farm, and stating that the modus had 
immcmorially been paid for the said farm, is good, 
without stating it expressly to be an ancient farm. 
Ld, Stimell v. Elkins, 2 Anst. 504. Pi.. Jiii.i.. 

If an action is brought by the lessee of tithes for 
subtraction, it is a sulKcicnt ground for filing a bill to 
establish a modus. Id. 566'. 

A bill to establish a modus will not lie, where the 
person has not sued for tithes in kind. Jd. ib. 

Whether notice is necessary to determine a comiio- 
sition, where a inodus is insisted upon. Qu. ? Athtns 
V. m, WUloughhy De Ihookef 2 Anst. 3!J7. Tithes 
Composition, Notice to okteumine. 

Bill for tithes ; modus set up as flefencc. ^^otion 
by defendant to pay up urrearagt's of modus witi. co.sts 
up to time, refused ; but plaintiffprocc. lin- p.. lii.'ii 
abandoning suit, costs after tenil^ r alhi«n‘4'('. > di Pend- 
ant. T)eaiit6ic. J^risiol v. Lx .invdluu^iie, 1 Anst. 
272. Tendeii; Costs. 

A bill to GStablisli a modus for every ancient farm, 
stating, that the whole parish cunsistc<l of aiiciont 
farms, but not setting fortli the alnittals of each, is 
bad. Scott V. AlIgtMd, id. 16. Pi.. Bii.i.. 

Unnecessary words useil in the laying a inodus 
which would make it indefinite, may be expunged. 
Ellis V. Saul, id. 341. Moots ; Pi.. Sokplusaoe. 

IMea of former decree, for payment of tithes, wheie 
a modus of lauds alleged to be covered by it were ini- 
pio()erly stated, so that the court could not direct an 
issue, IS not a good plea in bar to bill brouglit for es- 
tablishing modus. Collins v. Uoug/i, 7 Pro. P. C. 94. 
Pl. Plea of foiimkii Decuee. 

Where a modus Is set up, but not proved by clear 
legal evidence, a court of equity ought not in the first 
m-.tauce to decree an account, but should direct issue to 
try the validity of mwlus. Whileheud v. Travis, 7 
Bro. P. C. 49. Accoum- ; Issue at Law. 

IMispleader of modus in exchequer, always occasions 
decree for tithes in kind. Anon, J.<oft't. Oo'. 

Modus for clover, instead of saying modu» lor grass, 
held sufficient, and issue directed to try modus for 
grass. Wodd v. Harrison, Anibl. 563. X'l. An- 
swer. 

Not necessaiy to use the word modus in laying it ; 
nor a particular day of payment. A moil us may be 
over-niled for rankness, if for a specihe thing ; if 
otherwise, will be sent to trial. Richard v. JDvf/iu, 
I Ves. 39. 

As to the propriety of bill to establish moduses. 
See lludge v. Chapman, 2 Com. 697. 

' On issues directed by a court of equity to try a 
inodus, though established by two verdicts, the plain- 
tiff is entitled to his costs at law only, and not in 
equity. Clifton v. Oi'chard, 1 Atk. 61U. (Josts. 

If a modus deeimandi be alleged no otherwise than 
by answer to a bill for tithes, defendant must answer 
all other parts of the bill ; but if he pleads it, he need 

not answer any other matter. Cangham v. , 

Hard. 130. Pl. Anbweb. 

Bill for tithe of by custom, to pay evoiy 
tenth coney, or the^Iiue of it; defendant, by his 
answer, denied the custom, wheicupon the court 


directed an iisue to try it. Battddll Head, id. 18B. 
Issue at Law. . ' . ' . . 

Impropriator must be party to bill against his lessee 
to establish a modus. ClanviU v. Trelaumcy, Buub. 
70. Pl. Pari'^’. 

I'hough modus be pleaded, yet the quantities and 
values of tithes must be set forth. Gumiey v. i'ont- 
id. 60. Pl. Answer. 

The court will direct an issue to try a modus, though 
not proved exactly as laid in the bill. Ltfif/wsv. 
Christian, id, 'MO. Issei. at Law. 

After a suit in the ecclesiastical court for a subtrac- 
tion of titlics, defeiidant tliere brought a bill in equity 
to establish a modus, and on the baic suggestion of a 
; nioilus, moved fur an iiijiinetiou. Injunction donied,^ 
as it would be a precedent for triiiping up both tba 
(X'clcsiastical and common law courts. So the K. 
will not grant a prohibitiun, unless it be shewn that 
a modus has been pleaded in the ecclesiastical court, 
and refused there ; and equity grants an injunction on 
the same ground that a court of law grants a prohibi- 
tion. Rotheram v. Fanshaio, 3 Atk. 628. Pn. In- 
junction. 

in a suit fo^tithe hay, the defendants by their an- 
swer only set up several moiluses by tlic name ot 
sfi~iw-liihes ; an issue is in this case proper to try, 
wiu liiei' titc moduses insisted on by the defendants, in 
their answers, have been time out of mind paid and 
payable for, and in lien of tithe-hay in kind. I/iir- 
rhiglon V. Horton, 4 Bro. P. (I. 1)24. Issue at 
Liw. 

Bill lies to pciiiciuate the testimony of witnesses to. 
prove a modus ; but ijn, if it will lie to establish a 
miMlns. Sontrrsfil v. l''othrrhij, 1 Veni. IBS. Pl. 
Bill to peii1*i-:suati:. 


XI. Custom. 

A custom to pay the seventh lamb, pig, fleece, or 
gosling, if there bo seven, instead of a teiitli only of 
the value of the lambs, pigs, fleeces or goslings, in 
lieu of the lilhes of such lambs, \'e., ami if there bq 
seventeen, then a lamb, j»ig, fleece or gosling, and scf . 
an achliliomd lamb, ike. for every successive ten : 
held void. Pritchett Hontphonic, 1 V.ik.l. 135* . 

Jt is not correct to plead, that by custom used and 
approved in P, and nineteen other parishes, no tithes 
of a particular kind were due and payable to rector of 
P. Page V. H 2 .1. & W. 521. Pl. Plea. 

No custom in non deviniawlo can be good, unless 
for wood, and for a known and ancient district, not 
less than a county or hundred. Id. 524. 

Sctnblc. A custom of rendering one in, ten paTCcls 
of corn set up logelhei in the cjuaritily of ten sneavea 
to each, called kiversor riders, m lieu of com and hay. 
pnxluced in the same year, is not good . I^gh v . Olegg, 
8 Price, 492. ... 

Custom that land- owner shouhl take the two best 
lambs out of ten, and the titlic-owncr the next best, is 
bad. //a//v. 6 Piice,‘240. 

Uncertainty and unreasonableness a.siotinie of tak- 
ing lithe, and paym|iit for keep, if not taken at that 
time, vitiates custuia* Jenkimonw, Royston, SPnee^ 
495. if 

Custom to pay lor cveryulfrt. Id. ; for every milcQ 
cow, 2»., and for every heifer Uiat bad but one calf. 
Id., for and in lieu of milk, and ‘'.all profit arising 
by such cow or heifer, except the call,** is good, not- 
withstanding the redundancy of expression. Jd. ib. 

As to money payment for pigs ana geese, dependant 
in amount on their numbor. As to custom as to titbo 
of wool, hemp and femble, rape seed, onion seed, 
reeds, eggs, &c. Id. 496. 

As to validity of custom of taking eleventh instead 
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of teotli of lUliclCf in consideration of labour bestow* 
ed, and where there is an option on part of fanner, 
which of two ways tithe sliall be taken in. Issues 
will be grantefl to try such iiuestions. Cockbume v. 
Hushes t 3 Price, 403. 

'I’he cstablislied course of .setting out lithe milk, is. 
that the entire meal of the whole henl of cows shall 
.be set fortli every tenth day, both morning aiul even- 
ing, and where a custom to the contrary is alleged, it 
must be formally pleadeil or supported by such evi- 
dence as will warrant a court of equity in directing an 
issue to try its validity. Fail v. Hutchings, 7 Bro. 

C. 78. 

A lcs.see of rectory for three lives, who had made a 
derivative lease, brings a bill for titlic in kind, and to 
establish a custom of setting out corn in shocks : Held, 
the bill is properly brought, though the tithes are out 
in lease, to prevent collusion between lessee and occu- 
piers. Archbp. of York v. Stapleton, 2 Atk. 136. 
1*L. JliT.T. FOit Tithe; Lessor &c Lessee. 

A modus to take part of the tithes for the whole., 
has always been held a void custom. Id. i\roiH'.s. 

I'ithesof fish arc only payable by custom, and can- 
not ho claimed as a mere personal f^itlie, deduct is 
erpsensis, Kelynack v. Guares, 2 llro. 1\ C. 446. 

The usual time for tithing lambs is when they can 
live without a dam, (about iM icliaelma.s ), a custom 
therefore to tithe them on St. Mark's day, 25th April, 
was held unreasonable, lieignolds v. Vincent, Jiunb. 
133. Tithes, SKiTiNr; out. 

Custom that owners of cattle, fed on common lying 
in two parishes, should pay tillics for agistment in pa- 
rishes where they rcspi^ctively reside, held good. 
Mickleburgh v. (Yisp, 2 Jlro. 1*. C. 444. 


XIII, Composition. 

lly letters p.Ttcnt, a rectory with the appurtenances, 
was granted to dean, ^c. ol York, and tbeir succes- 
sors, for tlie support and maintciiancu of a grammar 
school; in 1712, an arraiigement was entered into 
between the dean and chapter and their Ies.se<i of the 
rectory, and the lord of the manor of a district within 
tlie rectory, to take a perpetual composition in lieu of 
the tithes of that district, and such arrangement was 
carried into eH'ect by deeds of covenant executed by 
the dean and chapter and their lessee, and the 1 wl of 
the manor ; and the latter graiiletl a pcrijctual rent- 
charge to the amount of the coinposiiion out of his 
estates. The composition or rent continued to bo re- 
ceived .by the lessees of the dean and chapter for up- 
wards of a century, when the ilcan and chapter, the 
rectory being then in their own linnds, refused any 
longer to receive it, and filed their bill for tithe. The 
court held that the deed of covenant of 1712 was void 
under the disabling statute, and that the covenant was 
not binding on the dean and chapter, and that they 
were entitled to the litlies. Hean Chap, of York v. 
Muldleborough, 2 Y. & J. 196. Charge on Bene- 
fice. 

Where a money payment has l)een set up as a de- 
fence of a modus, it is a denial of plaintiff’s title, and 
therefore cannot (failing as a q;o(|is), be used pro hue 
t'ice to defeat the immcrli^<>claim\as being a compo- 
sition undetermined for*‘want of six months' notice. 
WoUeyv, Hrownhill, 13 Price, 501. S. C. 1 hl'CIel. 
317. Pl. Answer. 

Deed creating composition real will not be presumed 
from payment for 200 years of 20/. in lieu of tithes. 
jLKourt V. Kingseote, 4 Mad. 140. I^resumption ; 
J^NGTii OF Time. 

Composition for tithe puts an end to lien on tlio 
land ; therefore, where produce of land is taken by 
amd sold, tithe owner cannot demand 


payment thereof out of that fund. Dickinson v. Smith, 
4 Mad. 177. LrEN ; Pr. Sequestration. , 

Notice to determine compoution .should be reason- 
able in point of time, and suited to convenience of 
farmer. A notice by parol at time of settling annual 
amount of the tithe due, the tithe owner telling the 
farmer that for the time to come," he re(|uires the 
titiics to be paid in kind, sufficient. Wlicn the 
farmer pleads the comimsition as a modus, lie cannot 
insist on no notice to determine having been given. 
Leech v. Itailey, 6Pri. 504. 

A comjmsition real, or grant of tithes made by a 
vicar to the lord of a manor, in consideration of h'ls 
finding a priest to olHciate in a chapel, &c. previously 
to 32 Hen. 8. c. 7., and supported by evidence of c n- 
stant perception and compliance with the conditions 
on which it was made : held to be valid. RUlLey v. 
Storey, Dan. 157. 

Defendant in tithe cause having set up defence of 
com))osition real, cannot afterwards rely on its being 
in fact a modus ; such defence being (loublc and too 
uncertain. Ward v. Shepherd, 3 Price, 608. Pe. 
Plea, hocrle. 

Composition for tithes, received after the death of 
the incumbent by the successor, apportioned with re- 
fcrem'c to the respective periods of enjoyment. Aynsley 
V. Wordsworth, 2 V''. & B. 331. Apportionment. 

General allegation, in answer that defendant could 
not be affected by notice to determine a composition 
in any way, is not sufficient intimation to plaintiff 
that defendant intended to rely on insufficiency of no- 
tice. Bcmie/t v. Ncri/c, IV ightw. 324. Pl. Answer. 

Lessee of tithes agreed with the owner of lands, for 
certain collateral considerations, not to take tithes in 
kind from the tenants of the lands for twelve years, 
but to accept a reasonable composition not exceeding 
3s. 6d. per acre ; and thereto bound himself and his 
assigns. His undcr-lesseo seed (in the name of a 
tiusioc, to whom he had nominally again under* 
leased) for titlies in kind against the tenant of the 
land, and Jiad a decree. Such an agreement is void 
for the uncertainty of the sum to be paid. Brewer v. 
Hill, 2 Anst. 413. Covenant, who round rt. 

Whether notice is necessary to determine a com- 
position where a modus is insisted upon, qatere? 
Atkyns v. Ld, Willoughby De Britoke, 2 Anst. 397. 
Mojius. 

A composition of twenty shillings yearly, out of 
the profits of T manor, in lieu of tithes of J park, is 
gootl. Sawbridge v. Benton, 2 Anst. 372. 

The consent of the ordinary to composition real may 
lie presumed from length of time, id, ib. Length or 
'J’imk; Consent. 

A real composition cannot be established without 
shewing tl)c deed by which it was created, or prov- 
ing its existence, llealhcote v. Mainwaring, 3 Bro. 
C.C.217. 

In order to establish a real composition for tithes, 
the evidence must be such as to distinguish it clearly 
from a prescriptive payment. Hawes v. Swaine, 2 Cox, 
179. Evidence. . .. 

'fhe same notice must be giyeu to determine a 
composition for tithes as between landlord and tenant, 
and that although the defendant set up modus. Bishop 
V. Chichester, 2 Bro. C. C. 161. - ‘ 

A vicar may avail him.sclf of his general title for 
tithes in opposition to a pecuniary composition, even 
though established by deed : executed parson, pa- 
tron, and oidinary. Mortimer v. Lloyd, 1 Bro. P. C. 
44, 

Peremptory composition requires notice to deter- 
mine it. Anon, Lofil. 

An agreement was made between the rector and 
inhabitants of a parish, alloq||K lands in lieu of the 
ancient glebe with some addUms, on account of the 
ng^tor’s losing certain rights of common by an enclo* 
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..Title deeds. 

surc;'‘apd alsq; proTidine an annual stimnd or pecu- | 
niary cbmpeiBation in lieu of tithes. The successor 
declined abiding by the agreement, unless on an in- 
crease of stipend, and an amicable suit was instituted 
in chancery, to which the ordinary (but not the patron, 
who was the king) was made a party, and the pa- 
rishioners agreeing to increase the stipend, a decree 
was made by consent to ratify the articles of agree- 
ment. This agreement was acquiesced under for 
eighty years (forty of which the ractor. against whom 
the decree was made, remained incumbent.) Held 
that as to the pecuniary composition, the agreement 
was not binding, the patron not having been party 
thereto, and the composition being made as respected 
the past value of tithes, without any regard to the fu- 
ture increasing value. Chnlmle^ v. Atl, Geti., 7 13ro. 
P. C. 34. S. C. 2Eden, 304. Ambl. 510. Length 

OF TIME. 

A composition by way of retainer by parol, is good 
only for one* year; but a parol lease of tithes, even for 
one year, is void. Kethfhi^ton v. /b-ii/gw/m, Bunb. 3. 

A composition for tithes cannot be determined as to 
part, and continued as to the rest. Reunel v. Rogers, 
Jiunb. 15. 


TITLE. 

See also FnAvn, V. — Pt. l*i 17 . — Mastkh, 

liBFFKKNCK, &C. 1. (c).- -Pit. SaI.ES .ruiUCIAI., 4. 

PllESUMPTlON, I. PltXVlTY OF lJONTnA(rr,i5tC. — 

Venuok; & Pu licit. IV. 

1. Title Deeds. 

11. When Title must HE fiust estamm.<iied at 
Law, defouk Relief will i\e given in 
Equity. 

III. Plea of. 

IV. Discoveuy of. Spt also Pit. PKOoucriov of 

Deeds. 

V. As REGARDS Relationship of Lessor and 
Lessee. 

VT. When Evidence or Title presumed. 

A^Jl. Relief and Protection, generally. 

1. Title Deeds. 

The court docs not usually compel party to produce bis 
title-deeds as evidence ; but where a party produces 
tlicm to defeat his adversary, the opposite side is vn * 
titled to an ins{)eclioii of tlicm. Grange v. Cass, 
2 Y. & J. 241. Pk. Puoduc. of Lieeds ; Pr. I.n- 
spEcrnoN ov Deeds. 

Rill for delivery of title-deeds, and injunction to 
restrain setting up of outstanding term, to which no 
aflidavit as to title-deeds was annexed. Pica over- 
ruled, because it should have been confined to so iiiucli 
of bill as related to outstanding terms, and because 
that part of bill which related to title-deeds should be 
demurred to for want of atfidavit. Hook v. Dorman, 
1 S. & S. 227. Pl. Plea ; Pl. Rill Affidavit ; 
PL.'DiiMURREli. 

Purchaser not hq^d to complete purchase without 
the. title-deeds, unless .he has legal covenant to pro- 
duce them* Barclay v. Raiiie, 1 S. 5c S. 449. 
Vend. 5c Purcii. 

Receiver panted against tenant for life, subject to 
term for raising portions, he refusing to prorluce title- 
deeds necessary to raise such portions. Brigstoke v. 
hansel, 3 Mad. 47. Pr. Receiver. 

Semble. Rill does not lie by purchaser from con- 
tinent remainder-man, for inspection of title-deeds 
in hands of tenant for life. Aoef v. Ward, 1 Mad. 
322. Tenant for ; Discovery. 

Where adult fema^before marriae agrees to ac- 
cept in lieu of^dower a rent charge, she is bound to 


sec that grantor has title to lands charged therewith. 
And, therefore, a purchaser of other lands of grantor, 
which might otherwise have been liable in ca^ of 
failure of such security, is not entitled to see by title- 
deeds that grantor has title to such char^ lands. 
Simpson v. Guiteridge, 1 Mad. 609. V^endoii 5c 
Puiuni. ; Dowf.r. 

Where title-deeds cannot be delivered, assignees 
must, like any otlier vendor, give attested copies of 
them at the expense of the estate ; but their covenant, 

I for the production of tlie deeds should lie. confined to 
I the time of tlieir rontinuunco as assignees. Kxp, 
Stuart, 2 Rose, 215. Ra nkcy. Assignees, Duties' 
OF ; Vend. 5c Purcii. 

Purchaser of small lots entitled to attested copies of 
the title-deeds, accompanying the principal purchase, 
at the expense of the vendor. Mo stipulation having 
been made upon the subject. Boughton v. Jewell, 
15 Ves, 176. Vend. 5c Puiicir. 

Tenant for life entitled to the possession of the title- 
deeds. Bowles V. Stewart, I Scho. & L. 223 ; but 
SCO 2 P. W. 471. Tenant for Lh-k. 

Title-deeds arc incident to the possession under a 
freehold title. * Strode v. Blacklntrne, 3 Ves, 225. 

facie title-deeds are property in the custody 
ot tenant for life, and may be taken from a jointress 
upon her jointure being confirmed. Ford v. Peering, 
IVes. J. 76. Jointress. 

Where tenant fur life is satisfied, and does not care 
about the title, but remainder-man is not ; court will 
take rare of the deeds, and not leave them in the hands 
of a third person who has no right to prejudice of tc« 
mainder-nian. Id, 70. 

Title-deeds vi possession of court delivered to tenant 
for life. Wehb v. Wehh, Dick. 298. Sed vide Ilicke 
V. Hicks, Dick. 650. contra. 

A purchaser made an objection to a title for want of 
a deed which had been enrolled at a public office, but 
could not be found ; a copy taken in 1G32, attested 
by five witnesses, w'as produced in court, and Ixl. 
ifardwicke said, it would have been sufficient without 
an attestation. Harvey v. Phillips, 2 Atk. 541. 
Vend. 5c Purcii, 

A devised 10,000/. to trustees in trust, to bo laid' 
out in land, and to be settled on R for life, without 
waste ; remainder to trustees and their heirs for tlie 
life of R to support contingent remainders, with a 
powLt* to R to make a jointure ; remainder to the heirs 
of (he body of R ; remainders over ; and by the same 
will, devises lands to R to the same uses and dies, 
leaving (' executor. R sues C, the executor^ for the 
deeds relating to the lands that arc in his hand|» and 
to have the money laid nut in lands and settled. De- 
creed by the Master 'of the Rolls, that B had but an 
estate for life in the lands, and so not entitled to the 
deeds, but that they were to be brought into court, 
and tfiat the lands to be bought with the money were 
to be settled on R for his life only ; remainder to his 
first &c. son : but by tiic opinion of Ijd. Ch. King, 
R was decreed to have an estate tali in the lands de- 
vised, and ronscr|ucntIy to be entitled to the deeds 
relating thereto, tliougli as to the lands to be pundiascd, 
that being exccutor|and in the power of the court, D 
was to be but toitaK fii>r life, with remainder to his 
first &c. son. P.,pillon v. Poice , 2 P. W. 471. 2 Kcl. 
27. B^ut see 1 Sen. 5c L. 223. Will, C. of, what 
Kstatf. ; Kstati. Tail. 

One who leads money on a security, which he is 
advised by a lawyer to be a good one, yet if it proves 
otherwise, and he has notice that another macfe title 
to it, he must deliver up all the writings iclating to it, 
but not the mortgage deed, for there may be covenants 
in' that fur the payment of the money. Opie v. Co- 
dolphin, Prect Chan. 548. Notice ; Delivluy ui* 
OF Deeds. 
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11* When Titlk must be first mtabmshed at Law 

BEFORE Itl'MBF IN KqUITY r.IVF-N. 

An iBSue directed to try a pLiinliff's right, though 
up adverse claim is set up, and strong uncontradicted 
evidence is produced on his part. Muons v. Vu liev- 
nal^ 1 lluss. 301. Jssuf. at Law. 

Court will not on petition under 56 C. 3. c. 60. 
Older a retransfer of unclaimed stock tliat has been 
transferred to sinking fund, wdicn title is disputed. 
Ktp, Join'll, 2 J. W. 397. IIktwansieii op un- 
cT.ArMi-n Sior-K. 

llill by devisees, praying a conveyance, upon the 
ground of an alleged ciiuitablo. title in the testator, 
originating in an agreeuicnt which was denied by the 
answer, but sup|)orted by evidence of ownership, as the 
receipt of rents and profits, &c. Issue directed to try 
whether tiic testator was, at his death, bencfieinlly en- 
titled. Burkett v. liuuthtll, 3 i\lcr. 466. J3 lviskks; 
IssuR AT Law. 

Copyright in music. Copyright not asserted against 
violatious by several persons for fifteen years, not pro- 
tected injunction until established at law. Vlutt 
V. Button, 19 Ves. 447* Coi-vkioiit, Infuingk- 
mkntof; Laciifs ; Injvxc. • 

Injunction against cutting timber, refused, where 
the title was disputed, as between the devisee and heir 
at law. Smiihv* Colly IT, 3 Ves. 89. Injunc. to 
STAY Waste. 

Court will not determine in whom is the right to 
appoint a steward on petition for delivery of deeds, 
&c., to the ap^ioiiitincnt of one of the parties. Moll 
V. DtLxiou, 7 Yes, 201, J'li. Dm.ivmiv up of Dr.ijis; 

I’u. Pl'TITION. 

Injuuetion against infringement of^eojiv tight, dc- 
pending on edect of agrocnicitt, icfiised, till recovery 
inaction. HVWco/ v. II 7 Ves. 1. Injunc.; 

Infrinc.v.mknt of Coi*\ uic.ii r. 

I'hc court will not interfere, even to secure, the 
fund, upon the .ipplication of a person who does not 
ahow any title. Brou n v. JiudbrulgCf 2 J5ro. C. C. 
321. 

When a hill filed for an account of tithes against 
. one who had a lease of his own aiul the other tithes 
in the palish, and the whole <pu'stum in the case 
turns upon the validity of llic lca.‘^e, and of the notice 
given to detenninc it, tins cmiit will not proceed till 
those points arc se'lled at liiw, Bonsht r Morgmi, 
2 Anst. 404. J.fa.si. ; l.ssvr, at Lwv. „ 

A patentee claiiuing an exclusive right of printinsr 
bibles, must establisii his right at law beiorc he can 
have an injunction in equity. Cl riersim w Jackson, 
1 UidgA L.ic S. 304. Ixjcncmon ; Patpnt. 

PUJkitiflr prayed a discovery, injunction, and de- 
livery, of a bill of exchange ; upon tlie answers and 
evidence, the right being clear, the com t lefuscd an 
opportunity of trying it at law, and decreed an imme- 
diate delivery. Airman v. Milner, 2 Ves. .T. 483. 
Delivery ur okDeeos ; Is.sue at Law. 

Upon a hill to redeem, a primu facie title is sudi- 
cient; and an issue shall not be directed, though 
the title is complicated, if uncontradicted. Vym 
V. Bowennan; Boaermnn v. Pym, 3 Swan. 241. 
Moiito., Kkdlmp. of ; Pu. Lvit. 

Pill stated the plaintiff to hp iVsscc of an ancient 
mill, and that defendant l»jj eiucKd flooil* gates and 
Other works on the rivcif^nich obStrucled plaint iff’s 
mill, and prayed that defendant might be dcilreed to 
pull down lliesc 'Works, and he restrained from erect- 
ing new ones, such works liaving liecn erected aliovc 
three ycare. Such a bill will not lie until the right 
be ptablishcd at law, and a demurrer for want of 
lenity IS good. Weller s. Smeatoa, 1 Cox, 102. S.C. 
'^^”•^’•^•572. Pi.. Uemurueb ; Nuisance. 

^ Whenever the que.stion of right in a suit commenced 
® equity, is a mure legal question, the 


court does right in sending it l6 law to^ tiMliipon 
a proper issue ; even though tbi whole dCQie ^idcii^ ' 
is written evidence, and the., question dOpeods iipmi.. 
the construction of that evidence. Collins V. Snurey,' 

4 13ro. P. C. 692. Pa. lasuK AT I^aw. 

Pill for account of goods landed at a certain quay, 
the plainliH' claiming a right of toll by prescription. 
Defendant denied plaintiff’s title, and refused to dis- 
cover the goods; held he was not compellable till 
plaintiff had established his right at law. Korth^ 
leigli V. Lnscomhe, Ambl. 612. Pl. Discovery. 

Injunction against stopping lights until trial of the 
right, which was directed on the motion. Court will 
never, on motion, make an adverse order to pull down 
w'liat li'ds been done. Uytler Vn Bentham, 1 Ves. 543. 

In'JU.N-CTLON, I UK F.M EDI a RLE DaMAGE. 

Account of profits of co'dl-roincs not decreed without 
shewing possession ; the bill retained with liberty 
to bring ejectment. Saycr v. Pierce, 1 Ves. 232. 
Account. • 

Where a title depends on the words of a will, this is 
as pro])crly determinable in equity, as by a judge and 
jury at Nisi Prius. JWwcr v. ^Pwe, 3 P. \V. 296. 
Ca. temp. Tal. 284. Jurisdiction. 

On bill stating intent of defendant to encroach on 
plaintiff’s land, Nc. by building ; defendant by 
answer claiming title to land himself; motion for 
injuctiou was refused, not being sufficient to try title 
ou. Bniemun v. Johnson, i'ilzgib. 106. Injunction. 

Pill for tithes, glebe, and right bf common ; the two 
latter points being prnpiT at law, the court retained 
the hill until plaintitf had ascertained his title, and in 
the meantime would not demec the tithes. Sweetnjrple 
V, Kingston, Itunb. 2‘JB. .1 uiiisok.tion. 

.1 S agreed to sell a wood upon his estate to W'", 
and to givu him a certain time fur cutting and carry- 
ing it away. 'I’lic jnircliaser being interrupted by 
piirsons who pretended a title to the estate after the 
death of .1 S, who, they insisted, was only tenant for 
life, and therefore had no power to sell, brought his 
bill for a pcrfonnaucc of tliis agreement. The court, 
upon the hearing, were of opinion that this was only 
a colourable agreement, set up in order to try the 
defendant's title in equity, which was properly triable 
at law, and tlierel'ore dismissed the bill with costs : 
hut on an appeal, llie decree was reversed, and an 
issue directed to tiy the title. Stone v. L’/. Anglcsea, 

1 Pro. P. (« 218. Issue at Law. 

Pill against an executor fur a debt due from the 
t»’stator, and thougli llie debt was proved, vet plaintiff 
sent to law, but bill retained till after tne trial, in 
order to take the account of assets, if verdict for the 
piaintiff, (iorray v. Ifclwieli, 2 Vern. 192* Admon. 
ciF Assets. 

All infant shall have an account of profits against 
an in! ruder ; but when a verdict has passed against 
his title, he shall have uo account of profits until he 
has recovered at law. ^'eichiirgh v. Bickerstajfe, 

1 Vern. 295. Infant; Account. 

A bill to examine witnesses in perpet, rei mem* is 
not proper until tlic party has. established his right at 
Law. Pa uiet Ingres, 1 Ven]%j^98. Pr. Pill to 

1'Elirr.TUATF. ... .. 'r' 

Upon a bill to perpeluatb the testimony of wit«.^ 
nesses touching a right to a way, the plaintiff mn^' 
set out the way exactly in his bill, per et tmns, as he 
ought to do iu a declaration at law ; but such a hill 
ought not to be brought fur such trivial things as right 
of conimoii, or for ways or water-courses, or at least 
not till after a recovety at law. Gelt v. Hayward, 

1 Vern. 312. Pl. Pill to pebtetuate. 

Injunction denied to stay ah interlopct's trading 
to the East Indies till the validity of the P. I. Com- 
pany's patent has been tried, Comp. v. SandySf 

1 Vern. 127. Injiing. “ 

Motion by the king^s patentees, for an injunction to 



plea of. 


TITLEi Evidence of title presumed. 12f,3 


stop Engli^^ biblcs printed beyond sea, 

d^ied till th^alidity ^ the patent liad been tried at 
IjiW'. Vib'D. I2d. iNJirNc.j CopvniciiT. 

ITI, Plea OF. I 

riea- which negatives plaintifF's title, though it pro- 
tects defendant generally from answer and dis(;ovcry 
as to the subject of the suit docs not protect him 
from answer, and discovery as to such matters as 
are specially charged as evidence of plaintifl'’s title. 
Sanders v. /fing, 6 Mad. 65. Pl. Pi.ea ; Pl. Dis- 
vovkiiy; Pl. Answkti. 

Where bill is for discovery in aid of defence at law, 
and for ecjiiitable relief, plea of title in defendant in 
equity to whole bill, is bad. Gait v. Oshnldrston, 

5 Mad. 428. But overruled on appeal, S.C. 1 lluss. 
168. Pl. Plea ; Pl. DisrovRUY ; l*L.Ui:LiF.r. 

To a bill*lo set aside a conveyance for fraud, &r. 
plea of title paramount under a former conveyance of 
all the estate and interests under which tiic plaintiif 
claimed, allowed. Iloue v.DnniKi, 1 V. & B. 511. 
Pl.Plf.a. 

Bill by tenant for life in possession, for discovery 
and delivery of the title-deeds ; plea, a niurt :agc in 
fee by a former tenant for life, alleging ' ‘m Jf fo be 
seised in fee, without notice, ii.derei! to 'uti for an 
answer, with liberty to except Strode \. Jllaeklmni, 
3 Ves. 222. Pl. Fl£A ; Plea oiiokiieu to stand ! 
FOR Answer* 

A plea of a negative, tliat a plainti/T is not the per- 
son, or in the situation alleged, as of no partner 
nor heir,” is good. Hall v. A’cu/es, 3 Bro. C. C. 483. 
Pl. Plea. 

Plea of purchase, from one having a reversionary 
estate, and conse(]ucntly not in possession, overnded, 
because it did not set out how the person, from whom 
the title was deduced, became cntitl<!(i. Uufrhes 
V. Garth, 2 Kden, 168. S. C. Ambl. 421 . Id. 

Where the statute of mortmain, 9 G. 2. is pleaded 
to an information by a defendant who is in possession, 
he need not show title in himself, lint only want of 
title in the relators. Alt.Gm. v.Weifmoalh, Ambl. 
22. Pl. Plea ; iMunT.uAiNr. 

Where one party sets up a title, inconsistent with 
the title set up by another, though he fail in his own 
claim, yet if he appear to have a right to something 
under the other's claim, the court will not depii*'e 
him of it. Bennet v. Lee, 2 Atk. 533. 

l^laintiff entitles himself as administ ator ; defend • 
ant pleads plaintiff is not administrator : ^ good plea 
in abatement in equity, as well as at law. IPinn v. 
Fletcher, 1 Vern. 473. Pl. Plea. 


IV. Disco vEiiY of. 

General demurrer to bill by widow and infant, 
customary heir of copyholder, for discovery of title of 
defendants in possession, allowed for <lcfect of sufK- 
cient case for the. if terfercncc of tlie court. Baker v. 
ilwifcer, 6Pri.379r *. 

Bill prayed that the defendant might slate the par- 
^'IfHculaTS of his pedigree, as heir, and of the births, 
baptisms, marriages, deaths, or burials ; demurrer 
allowed. J»i/ v* Kekewick, 2 Ves. J. 679. 1*l. 

Pishing Bill. 

After twenty years* possession, and a descent cast, 
the heir at law of a former owner filed a bill for dis- 
covery of title of occupant, suggesting pretended de- 
vise from his ancestor; demurrer allowed. Mutlae 
V. Smith, 3 Anst. 709« 'Demurrer ; Length of 
Time. A*-. 

^ A court of equity wl not com[>el tenant to make a 
discover which m^ invalidate his title in a court of 
law« Lomther v. Troy, 1 Ridg. L. & 9. 192. 


Bill lies to discover the title of a person brinmng 
ejectment, and to see if it is not in some other. J«et- 
calf V . Harrey; 1 Ves. 249. . 

Claimant under a marriage setriement, without no- 
tice of prior incumbrances, shall not be compelled to 
a discovery, v. Lane, 8 Bro. P. C. 291. • 

One claiming under a voluntary conveyance from 
tenant in tail not conqHdlahle by the issue in tail to 
discover the dceil of entail. Bunce v. VhWips, 2 Vern. 
50. 


V. As regard.s Hki.ationsiiip of Lessor and 

J.ESSI K. 

The act of a tenant disclaiming his landlord's title, 
and adiniiting tille in a tiiird person, shall not affect 
his landlord's title if the landlord have no knowledge 
of, or docs not a(:<|uiescu in such act. Iluvenden v. 
Ld . Annesley, 2 Scho. & L. 624. 

But if the landlord, having notice of such act of 
disclaimer, docs not proceed fur the forfeiture, but 
acquiesces, the statute of limitations will run against 
him as in oidinary cases. Id. ih. 

Wiietlier, without c.xprcss stipulation, a person un- 
der ii cuntra(;t with a lessee for years, to piii-cliasc the 
term, can insist upon a production of tlio lessor's 
title, and whether the lessee can compel such produc- 
tion. (^uare 'f The lessee's bill, for a specif.c per- 
formance, dismissed, his inteiest described as fifty- 
years, the residue of a term free from ineumhrances, 
being a few years only of an old term, and a rever- 
sionary term from another lessor, and old incum- 
brances not fihewn to l>c discharged. While v. 
h'oljamhie, 11 V'‘cs. 337, V^inu. & Pencil. ; Spec. 

A, gaining possession under an assignment of a 
lease for years, and paying rent under it, shall not bo 
allowed to change the nature of such jiosscssion, aud 
to set lip a title to the fee by accepting a conveyance 
of the fee from jicrsons claiming adversely to those 
under whom the lca.^c is liclil, although the right bo ia 
such juirson ; nor will tiie acts of A, and those under 
whom he derives, treating such interest as freehold 
for sfweral years, conveying and settling it as such» 
give a title different from that under which the pos- 
session was originally gained. Saunders v. Ld. Ah’- 
nesley, 2 Scho. A L,’73. 

Jf a person, having the mere right, obtains {losses- 
siou by contract with him who has it, he cannot be 
rciuittcd to his mere right, but must hold the posse^ 
sion according as he received it, because it ipui his 
folly to take possession in that manner without iuco- 
vering it by lawful means. Id. 103. 

Non-payment of rent reserved on a lease, though 
for upwards of twenty years, shall not bar the lessor 
from recovering possession at the expiration of the 
term. Id . 106. Kent, Non-payment of ; Length 
OF Time, 

To^ssee of tithes filing bill for satisfaction of them, 
need not set forth his lessor’s title. Crathome v. Tay- 
for, 2 Bro. P. C. 512. Pl. Bill. 



Vlt When imdenlf. of Title presumed. 

Where from the answer itself there is strong pre- 
sumption against defcndanl's title, and which is im- 
peached by the bill, court will grant a receiver. 
well y.]VUtianis,6 Mad.49. Answer ; Pii.11£c:f.ivjm* 
No presumption of a grant of mines against an Sat* 
press reservation of a sale many years ago, merely 
from permitting expenditure without • claim. Nom ay 
V. Boe, 19 Ves. 166. Length of Time ; Mii^es. 
'i'he court must govern itself by a moral' certainty 
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upon title, for it is impossible there should be a mathe* 
inatical certainty. Hillary v. Waller, 12 Yes. 252. 

I’ossession is the criterion of title to a personal chat- 
tel : the property therefore changed by sale in market 
Overt. That rule adopted by the bankrupt law ; dis- 
tinction as to landed possession not even prima facie 
evidence. Legal title in conleni pi alien of bankruptcy, 
protected by the previous equitable title. llieni v. 
mu, 13 Ve.s. 122. 

To make good a title to the residue of an old term, 
mesne assignments, which cannot lie produced, will 
be presumed even at law. White v. Foljamhie, 11 
Ves. 350. 

U{)on possession for many years, the origin of it not 
appearing, and no title except as ce$tHi qiii trust, 
under a term to raise a sum of money, the court would 
not presume any other title, and therefore <lccrced the 
plaintiflT to lie let into possession on jiayment of the 
charge, but with reluctance, and upon the hiclics, re- 
fused an account of the rents even from the filing of 
tlic bill. Aeherley v. Hoe, 5 Ves. 665. Lexotii up 
Time; Account 3 Laches. 


VII. HeLIEF and PnOTFX'TlON OEVF.nALLV. 

Plaintiff in equity must state his title in bill, and un- 
less admitted by defendant, must prove it. A urhury v. 
Meade, Z mi. 2\l. llii.u 

Demurrer allowed to a bill, stating the alternative, 
a title at law, or in eipiity. lulu ai d v. Edward, 1 
Jac. 335. Pr.. Du.l, Lnckui aimy. 

Where the possession of an cstate«can be referred 
to a good and valid title, equity will not refer it to a 
title obtained by fraud or disseisin. Conraq v. Caul- 
field, 2 Hall. H. 255. 

l*er$ons doubting their rights and compromising 
them, are thereby bound. Jiurke v. Crosbie, 1 Hall tic 
B. 504. Comp ROM ISP. 

W^herc title is defective and aetjiiicsced in, with 
knowledge of its being so, then tlic possession is 
quieted. Shine v. (Jviigh, 1 llall & U. 444. Pl. 
Bii.l of Praci:. 

Question of tiilo in King’s printer in Ireland to 
print Irish statutes, not proper for equity. Orierson 
V. Eyre, 9 Ves. 341. Juui.snir’iioN. 

Injunction obtained on affidavit against pasturing 
cattle and cutting in a wood, the plaintiff prayed the 
injunction as tenant in fee or as lord of the manor, 
inclosing under the statute, the defendants denying 
the figmer title, and as to the latter, claiming common 
of pasture and estovers, and stating that after inclo- 
sure, su^ient common of pasture would not be left, 
the plaintiff having before the bill filed, been non- 
suited in an action of trespass, and entered into an 
agreement with some of the tenants. 'J'he injunction 
was dissolved on the answer. Qua:re, Whether the 
original and new affidavits would be read in such 
case. Hanson v. Gardiner, 7 Ves. 305. Pr. Injuxc. 
TO STAY Waste. 

In a bill to perpetuate testimony of a right of com- 
mon and way, the plaintiffs clai^icd in riglit of their 
estates, or otherwise ; this is tooh'oose ; a demurrer there- 
fore allowed. Cresset1Blt'^1^1yit07tfi3 Bro. (L C. 481. 
Vide S. C. 1 \ es. J, 449. Pl. Bill, AmuiOuity. 

Where bill is brought to establish title and for per- 
petual injunction, it is the established practice to dis- 
ijmiss bill, though defendant has answered and insisted 
*bn mailer of tiUe. Welby v. Dk. lluUand, 2 Bro. 
Pf C. 39. IxjuNc. 

“^A subsequent title which is both legal and equitable, 
destroys a prior equitable title. Hayshaw v. Yates, 
fed Stra. 240. Merger. 


TOLKRATIQN ‘ ^ 

As to this act and doctriu^: of , religijfa^ condensed 
by law, see Att. Gen.y. Pearson, $ Mer.^9> . 

No new right is jri^h >y toleration act, hut 

only an exemption nrom, tlm^nal laws. De Costa 
V. De Paz, 2 Swan. 49d. S. C. Dick. 258. Ambl. 
228. 

The act of toleration, 1 W. & M. c. 18, was made 
to protect |)crsons of tender consciences, and to cx- 
cmiit them from ])cnaltics ; but to extend it to cler- 
gymen of the church of Kngland, who act contrary to 
the rules of discipline of the church, would introiluce 
the utmost confusion. Trehec v. Keith, 2 Atk. 501. 


TOLLS. 

Though validity of custom of toll has been esta- 
blished in a former suit, yet this court haif jurisdiction 
to decree an account of toll. Notfolk v. Myers, 4 
Mad. 83. JuitisDK'Tiox ; Cijsiom ; Account. 

Plaintiff having first established his title to tolls 
at law, equity will decree account of such as are sub- 
tracted. Mayor, H^c., Pending v. Winkworlh, 5 
Price, 473. Account; Juuishiction. 

If a turnpike keeper levy an extra toll, and upon 
adjudication by two magistrates (under the Bath act) 
it is determined that the toll was not due, the money 
may 1>e recovered bairk in an action for money had 
and received, and notice of action need not be given ; 
for where a power is given to justices to determine, 
it is filial, unless an appeal is expressly given. Par~ 
sons v. Eiandy, Wightw. 22. 

iMoncy secured on mortgage of turnpike tolls, is an 
interest in land, and within tlie statute of mortmain ; 
but there is anotlier sort of toll which gives no right at 
all in the land, and that is a toll thorough. Knapp v. 
Williams, 4 Ves. 430, ‘(n). 

Bill by the lord, claiming a prescriptive right to 
tolls for goods landed, and praying a discoveiy of the 
'goods landed ; he is not entitled to a discovery till he 
has cstiblished his riglit at law, aliler where tho title 
is in equity. Northleigh v. Lusenmb, Amb. 612. 

Bill stating a riglit to a toll out of every bushel of 
corn brought to a market, and an evasion thereof by 
defendant and others by selling at his own house ; 
dcmuTi'cr allowed, the remedy being at law. Hawley 
v. Taylor, 3 Atk. 816. 

Bill to establish a right to tolls for carts coming into 
a manor, dismissed, it not appearing that die toll bars 
stood within the manor. Att. Gen. v. A^re, Dnnb. 68. 

Bill for tolls for landing goods in plaintiff’s manor, 
dismissed as proper at law. Disney v. liahertson, 
Bunb. 41. 

So a bill for beaconage, which plaintiff claimed by 
letters patent, and defendants admitted to have paid, 
though they insisted they had paid it in their own 
wrong. Boston Mayor v. Jackson, Bunb. 101. 


TIIAD& 

See also Goodwill. 



Specific performance of agreement to sell goodwill 
of trade, aud exclusive use of secret therein. Bry- 
son v. Whitehead, 1 S. & S. 74. Spec. Pkrf.; 
Goodwill. 

The sole proprietor of a recipe for making a me* 
dicine assigned it, on the marriCge of his daughter, 
to trustees in trust for her^md. her husband for their 
liv6s, and directed that aftew^ir decease it should 
be sold for the ben^t of thett' children. The mo- 
ther destroyed the^^reeipe, and verbally comn|unicated 
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the COx^Dts^ tli& eldest son 'for the benefit of the 
ti'tlter otMiw On a pill by some of younger chil- 
dlii^ against^limr he witt declared to hold the secret 
upon the>^sts of the settlement^ and was decreed to 
, UCcount for the profittrim^' by ^he sale of the m^i- 
cine after his moth.er''a death ; and as a sale w^ im- 
practicable, an issue was directed to ascertain the 
value of the secret. Green v. Folirham, I S. & S. 
398. Til UST ; Account : Skttlem knt. 

Trader may sell secret in trade, and restrain him 
self generally from use of it. liryson v. Whitehnuly 
1 8. & S. 74. Public Policy ; Tuade, Hesthaints 

ON. 

Specific performance decreed of agreement to sell 
goodwill of trade, and exclusive use of secret therein. 
J ( l , Spec. PEnr. ; Goomvir.i. ; Tiiaoe, Secret 

IN. 

Injunction to restrain a defendant from comiiiuni- 
cating certain recipes for ineilicincs, and vending 
tlicm, granted, on the ground that he had obtained 
a knowledge of the mode of preparing them by a 
breach of trust. Yooatt v. \V inyard, 1 Jac. & VV^ 
394. Injunction aoainst IIueacii oe Irust, 
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the lease of the colliery pasang as an incitot to tjie 
trade, by operation of law, bis lordship rotused to di- 
rect an issuce Foster Ve Hall, 3 Vcs. 696, 6 Ves. 
508. 

If joint tenants of leasehold or freehold lay out 
money jointly upon it, in the way of tri^e, 
no survivorship. Lyster v. DolUind, 1 yes. J. 4oo. 
Joint Tenant ; SuiivivoRsiriP ; Real Kstate. 

All contracts rehating to matters of trade shall be 
expounded bv usage of trade. Baker v. Paine, 1 Ves. 
459. ' . . 

An injunction to restrain a man in the exercise of 
bis trade refused before answer. Jackson v. Barnard,- 
Ridgw. 259. In junc. 

'I'ransactions with a foreign prince and liis govCTn- 
ment do not couccni the trade of merchandize. 
Sturt V. Mellish, 2 Atk. (JL2. Stat. of Limita- 
tions. 

A letter of attorney from one merchant to another 
to get in debts will not make the jperson so deputed 
a merchant witliin the exception oi 21 Jac. 1. c. 

S.3. IfK 


14. Injunction AO AiNST JSiiEAcii oi irust. i Charles T. having granted a charter to the card- 
Contract with the proprietors of a theatre not to makers’ compwiy to use the Mogul stamp on cards ; 
rite dramatic nieces for anv other, legal, as a simi- j plaintiff suggesting a sole right, as liaving appro- 
priated it 10 liinisclf eonformabh; to the charter, luoyjw 
for an injunction to restrain delendant : hut Tid. Ch- 
refuscil It. 'I’he objection of the defenilant taking 
away the plaintiff’s customers by using the same inark 
(the aiogul sMiiip on his cards) is of no more weight 
than if one inn-kceper should set up the same sign as 
another. Rut a clolh-workcr may maintain an ac- 
tion against another of the same trade for using hiR 
iiiark.”whcre it is done with a fraudulent design to ptit 
off bad cloths,* or to draw away customers, 'fhe 
court, however, will never establish a right clain^l 
under a cJiarter only from the crown, unless the right 
has been first tried at law. Blanchard v. Jlill, 2 Atk. 
4ii4. 


uoniracc wiiii uie piopneioia a nw. « 

write dramatic pieces for any other, legal, as a sinii 
lar restraint of a performer would be ; not resembling 
a covenant restraining trade generally. v. 

Coleman, 18 Ves. 437. Cu.>’. tact. ^ _ 

Covenant restraining trade * bin part.^idar limits, 
or partners from carryiug on the same trade for their 
private benefit, good. Id, ih. 

Sale of a traile with the goodwill does not prevent 
the vendors setting up again a similar^ trade, without 
express covenant or fraud, by representing it as a con- 
tinuation of the old tiadc, by conduct encouraging 
others to involve themselves, in the confidcnec that 
be would not trade again, &c. Sale under a commis- 
sion of bankiuptcy of the waggon trade from 11 to L, 

Tmin R to W and 


with the goodwill, another concern from to W amt • r .i -.x 

S, beinff purehaseil in trust for the bankrupt, who having A goldsmith , without any directions from «ie pro- 
obtaim^ his certificate commenced trade again to L, prictors, subscribed lottery oidcisinto the S.b. tmmp. 
by that road, soliciting cusUimcrs by advertisement* he was held indemnified by the act bOeo.l. c. 4. 
and cards, staling generally that lieing reinstated by s. 23. impowering all trustees, guardians, exceutois, 
liis friends in the carrying business, his waggons set ^Scc. to make such subscriplions, and it wouiil Have 

I on it.iiitirlifin w:is ri»- * ' ■'* i.«il rmliiil liim 


out at the usual hours, &c. an iujunciioii wa.s re- 
fused. CrutiLell V. Lye, 17 Ves. 335. Veni>. & 
ruiicii. ; Goodwill. 

As to a validity of a bylaw of corporation, the 
company of Whilstabic fislierinen, that any freeman 
engaging in any other oyster fishciy on the coast of 
Kent, should forfeit 10/., and until p,’ ymcnl should 
be excluded from all share of the iirofits w ’r h shouhi 
in the meantime be derived, as if he had wnolly ceased 
to be a freeman; and whether such suspension is oiicu 
to a mandamua as a temporary disfranchisementr 
Quajre 'f Adley v. Whilstable Comp., 17 Ves. 313 
Sec further 19 Vcs. 304. S.G. 1 Mer. 107. By- 
law OF CORl*. 

The statute of frauds docs not require that a trust 
shall be created by writing, but that it shall be proved 
by writing, which may be subseciucnt to its com- 
incuceineiit ; therefore a trust may bo raised by im- 
plication from letters; antj a paper referred to by iheni 
jo the handwriting of the party, lliougli not signed 
iW dated, and by operation of law from advances of 
^moiiey ; but when letters are to raise a trust, there 
roust be a demonstration that they relate to the sub- 


otu. lu liiiiM: .. 

been llic same if the ecstni ijoe trust had Unlnu mm 
to subscribe. Trmchard v. Wnnlcy, 2 1 • 'y- 
And in the next term in Weaver v. Mer, 
cle.sfiehl made the same resolution. 2 J . W. I/O. 
Trustee. 


TJIADKII. 

See alfut Bankcy. HI.— Sta i. C. <)f, 11. 42.— awd 
sre jMfSt, Appendix, 

When a trader shall die entitled to any real estate 
in lands, the same shall lie assets to be adminM- ^ 
tend in equity for payment of all his debts, &c. 
Creditors by specialty, in which hens are bound, 
shall be first paid. Act not to repeal Irish act of 
33 G.2. c.U. 47 G.3. sess.2.c.74. S.1, 2. Aumon. 

OF Assets. f i ^ r 

Where legacies vere charged on real estate of, 
trader, and his devisee and executor sold part of the 
real estates iKjforc <iic debts ^Jrc paid. held. tb8t pur- 


must be a demonrtration that they relate to the 

of part performance, or the relief ought to Horn v. Hmi. 2 S . & S. 448. \ knd* & Pvm:... . 


ground of part performance, or the relief ought 
confined to compensation. On appeal, lal. Ch. 
affirmed the decree at the Rolls, and dcteimmcd that 
this case was not witliin the statute ot frauds, the 


nuestion being a quei 
ship subsisted in a 


„ of fact, whether a partiier- 
icry ; but the evidence from 


snip suosisieu in a wswiy . T ; . . 

books and papers being admitted, ^nd the interest w 


Stat. C. OF. r-, . 

The act of 47 Geo. 3. sess. 2. c* 74. applies only to 
persons who were traders at the time of tlicir deceaM, 
and not to persons who have honA Jide left off trade 
before they died i consequently the real estate of such 
latter persons are not subject to simple contract debts.. 
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TRADER— fRlJSTS. 


Jiemett, 4 Mad. 180. Heal Estate; 
Stat. C. of. 

Motion, by simple contract creditors of one who 
had l^een a trader, lint raased to lie so, and was not a 
trader at the time of his death, for a receiver, upon 
affidavit before answer, refused, not being within the 
47th Geo. 3. scss. 2. c. 74. Keene v. Rileu, 3 Mer. 
436. Deutoh &c Crbd, ; Heceiver ; Stat. C. of. 


TRANSFER. 

Assignment. — Powers, XIII. — Pr.Injunc. 18. 
• ■ — Stock. 


TRAVERSE. 

•Serf Lunacy, 1Y. 2. 

TREASON. 

See Attainder. — Fniin'iiuKi:. — Pc. Pcfa, 4.- 
Stat. C. t)i-, .11. 22. 

trj:j:s. 

See Tim HER. 

TRESPASS. 

Sin Pn, Tnji'.nc. 22. 


TRIAL. 

See pR. Hearing, i\cv- Eii. LNjrNr,. 12. (r). 


TRUSTS. 


See also Charity, 1L4. — Length of Time. — Pu. 
Injunction, 14. 

I. Grnerai.ly. 

II. How CONSTIIVTED. 

111. Executory. 

■IV. Impljvd. 

V. Presumed. 

VI. Hesulting. 

VII. Void or Fraudulent, Laj'sed, or Sun- 

SISITNC. 

VIII. Declaration of, 

IX, Construction of. 

X. Their Incidents. 

XL Assignment of. 

XII. Execution and SaiwfAction of. 

XIII. Breach OF. -.o , 

XIV. Notice OF. ‘ ' 

■ XV. To PAY Deuts. 

XVI. Uses and Tjiu.sys. 

I. Generally. 

A Where defendant admits by answer, that there is a 
trust fund in his liands, court will always, on inter- 
locutory application, order payment iuto court.. So, 
** ^ debtor to testator at testator’s 


death. Rothwell v. Rothwell^ 2 S. 8c 8^ 2l1^«> 

MENT into Court ; 1^. Answer, AnitissioN. . 

Court will not order clause " euabliig. . trustees 
appoint others,” to he inserted- in conveyance,^ there' 
being no provision te^that efTeC^ln trust deed. Bayly 
V. Mansell, 4 IXIad. 266. Trustees. 

If land or money be properly given for maintaining 
** the worship of (jikI,** without more, the court will ‘ 
execute the trust in favour of the established religion ; 
but if it be clearly expressed, that the puiposes, are for 
of maintaining dissenting doctrines, so long as they 
arc not contrary to law, the court will execute the' trust 
according to the express intention ; and where, as in 
this case, the intention clearly appears aliunde, though 
not expressed in the instrument creating the trust ; the 
court will also carry the ni.Tnifest design of the founder 
into execution, so far as it is consistent with law. Att* 
Cietu V. Pmrson, 3 JMer. 409. Dissenters. 

It is clear that a suit may be maintained against a 
public ndicrer having in his hands money issued by 
government for the use of an individual, for the reco- 
very of such money : but where government had or- 
dered the money to be withheld, the cjuestioii is only 
between government and the individual or his assig- 
nees, and the court has no jurisdiction. Priddy v. 
Jinjic, 3 Mer. 102. Puet.ic Oiticer; JuRisniniON. 

Constructive trusts held not within the 52 G. 3. c. 
101. which gives relief upon petition, iu the case of 
charities. flroion, Coop.295. Charity Peti- 

tions; Stat. C. of. 

Regulation of trust charity, supported by voluntary 
contiibution, is prosier subject for bill, not of informa- 
tion. Davis V. Jenkins, 3 V. & B. 16l» Cha* 

RITY. 

In cases of personal trust under a will, the court 
never interferes, unless the trust be corruptly executed. 
Potter V. Clm}minn, Ainbl. 99. S. C. 1 Dick. 146. 

It would be dangerous where a pei’son enters on tho 
foot of a trust, and never makes any declaration of bis 
having jicrlbrmed the trust, iu pursuance of the will, 
^to conslriie this such an entry, as that a fine and non- 
claim would bar the right of plaintiff, a remainder- 
man. Shields V. Atkins, 3 Atk. 560. Fine and 
Non-claim. 

Deed of trust for payment of such creditors as come 
in within a year, a creditor will not be excluded, 
though he doth not come in until after the year ; but 
a bill may be exhibited after the year, to compel the 
creditors, who stviud out, to come in or renounce the 
benefit of the trust. Dunch v. Kent, 1 Vern. 260* 
Debtor &c Cued. 


II. How CONSTITUTEfi. 

Whci-e A, having certain funds standing to bis 
credit at liis banker’s, by letter directed them to cany 
some parts of such funds to the account of certain 
persons as trustees for his wife, and, after her de- 
cease for his son, and other parts thereof to the ac- 
count of certain persons as .^trustees for his son ; and 
such sums were accordingly daiti^overby the bankera 
to the account of such persona in their books, andf 
dividends were fnim time to time carried to the sam^ 
accounts, but the testator never communicat^ the 
facts to the trustees, and there was some evidence 
that the testator had directed the transfer under an im- 
pression that he should be able bv that means to ev^e 
the legacy duty, and that he had shewn an intention 
to exercise some acts of ownerslup over the. funds: 
the court held, that the apifrojinriiations were Void, and 
that the testator might at any time have revoked them. 
Gaskell V. Gaskell, 2 Y. & 3^2. Adhon. of As- 
sets ; Appropriation. 

A testator bavjng given an annuity to one of his 



flow constituted, 

• of ki]^ ani! expressed a reason for giving notliing 
' . %o iKe otKm, gave tlie residue of his property to his 
rccoilmocidiag to her, and not doubting that she 
* would ^HOnsidcr his near relations as he would have 
i doM if he had survived her j^-.l-eld that there was no 
trust fur the next of kin> but that the wife took the 
residue absolutely. Stde v. 1 Sini. 534. Will, 

C. OF, WoilIiS 1 'IIFX‘ATOTIV. 

Lease was granted to \\ , wlio arterwards conimiltr d 
act of bankruptcy, •and rxoeuted derhuation of t!iir;t 
in favour of IV. On issue diroelnl by couit, it w;*-; 
found that W’s name was used iu trust hu- U. f leld, 
lease did not pass to W’s assignees. Gardiu:r v. 
liowe, 2S. ficS. 346. JIankcv. Ui;i>uti.o Owxku- 

SIII 1*. 

Testator, after giving his real and personal estates 
to his wife in fee, s.iid that ho had so given the same 
to her unfettered and unliinitod, in full ronfidenee that 
in her future disposition thereof .s!>o would distitiguisii 
the heirs of his late father by devising the whole of 
his estate, together and entire of his father's heii>; as 
she might think best deserved her piefen neo ; II*.!«1, 
tliat no trust was f?eatc«l- Memlith v. 

1 Sim. 542. Wii.i., C. OK einx Ai<n{Y. 

The sole proprietor of a leeipo for making a nu;- 
dicine, assigned it on the marriage of his i! .ngiite.r !:• 
trustees in trust for her and her ’.u.-. n.' n.; their 
lives, and directed that after their ib , it shouhl 
be sold for tlie benefit of the<^ ehildicn. I'he mother 
destroyed the lecipe. and ^erlndly commuuieatc«l the 
contents to the elocst son for the i)enelit of the other 
children. Upon bill by some of younger children 
Against him, he was declared to hoid the secret upon 
the trust of the settlement, atid was <Jeciced to ac- 
count for the profits made by the sale of tlic medicine 
after his mother's death : and as a sulii was imprac- 
ticable, an issue was directed to asci-ilain the value 
of the secret. Cremi v, 1 is, S. 393. 

Trade, Secuets in; Accoum' ; Skiii.kmknt. 

Testator gave to his wife all his poisonal estate, 
relying that if she should marry again she would 
sccuix! whatever she should po sess under her will for 
her separate use ; and he rccomrneuded her to give 
by licr wilffiuUtat lie sliould die possessed of under hi^ 
will to c^'alra persons named : Held, tliat the wifi ’s 
executor was trustee of the wdiole ])ro|>crty possessed 
by her under the will for those persons named. Jlor- 
ii;(ind V. Weslt id. 387. Wioi., C. or. 

A TCfJommendaliou by a testator to his son to con- 
tinue his nephew's in tiic occupation of (heir farms 
heretofore, and so long as tluy ronuju'e to niaiiage 
the same in a good and luisband-like mauiiei, and to 
duly pay their rents, is impcralivo. Tihbits v. 77/;- 
hits, 1 Jac. 317. Wit.l, C. ok ; Wonos puecaioiiv. 

Power. of appointment in grantee for life, though 
in favour of particular objects, is not a trust, and may 
be extinguished by a recovciy. Smilh v. Death, 

5 Mad. 371. Rxcoveuy ; Extinouisiiment of 

POW'ER. 

Request in will, will raise a trust if the object.^ 
and property are described with such ceitainty that 
the court can execute it ; but otherwise the devisee 
takes absolutely. Eade v. Eadc, id. 119. Wii.l, 

OF ; Words PRECATonY- 

Bequestto A B trusting she would use it” to in- 
definite purposes, creates no trust for those purposes. 
Curtis V. liifpmi, id. 434. Id, 

3'enant in possession procured a grant of the copy- 
hold to son in remainder, and at same time surren- 
dered it to use of will. Held not an advancement, 
and son only a trustee. Prankerd v. Prankerd, 1 S. 

6 S. 1. Advancjsment ; Par. & CiiitD ; Copy- 
hold, Surrender. ^ 

The position that tRe mortgagee is a trustee for the 
mortgagor, -to be received with coMiderable qualifica* 

VOL. It. 
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tions. ChoLnnnddsjf v. Clinton, 2 Jac. & W. 1Q2. 

Mou roAfsK. 

Transfer of stock of intostitc into name of himself 
jointly with that of husband of one of his two neices, 
accompaiiitid witii proof of his having said in liis life- 
time that it was his intention to give husband stock 
at his death in consideiution of affection. &c. and that. 
Ik: li;id tiviiisferrcd it for lliat purpose (if not repelled 
by ciniuti-r leNtiiir*My7, held to be siiflicieiit proof of 
gifi. of Mu ll stork, "ind no trust; and the court will 
; not eoiiiinui: ni|iin(‘tir>n ;:iiin1cd to restriin Imsband, 
who li;id adminisieicil, from disposing of it. George 
I V. Iloiviird, 1 Tiice, (i-lli. iJn i ; Evidenck. 

W, landlord to I*, ioiving the power to distrain fur 
tent in aricar, ami having distrained for part, and 
iK'isig a creilitor of 1* for money lent, as well as for 
rent in arrear, upmi P’s representing to him that he 
is also indebted to (i to llu* amount of about 9001. for 
wliicli he Is in fear of ani st, and about to leave the 
country, imdei takes that if 1’ will give up to him the 
I farm ,ind exeiaite an assignment of all his property, 

I he will pay (i's debt in the fn-i inslanec out of the 
piococils, and apply tin* lesidiie in satisfaction of his 
; own ilriiianrl^ and jiay the siirpln-; (if any) to P, who 
i‘\e.Mil.-s :i iiil) of sale to \V afconlingly on the 
t *ii'i t)t .such undertaking. I'lion the hill of Ci and P, 
tills agreement was onforoed against \V to the extent 
of 9(Mi/., the alleged uninniii of ( i’s debt, but no fur- 
llior, the ai luiil debt having proved to exceed that 
amount ; and not prevented fioni having cifeet, either 
by the circninslance (hat P's property fell short of the 
e.'itimati-d ainimnt, or of i'*s being at the lime in- 
debted to oilier persons bi'.sidcs (j and \V, which 
funned no put of the consideration for the agree- 
ment, altlioui*li noticed in VV’s iiudertaking as having 
been rcpresenied otiicrwisc. The engagijinenl to ptyt 
(i in the first instance not lieing imuic diieetly to (ir, 
but. through the medium of P, by whom also the con- 
suli.ration w'as furniKlied, 1* iield, in a court of 
djuity , to be a t rustee for G, Ibit ijua re, if the plaiutiffil 
could recover at law u[)on sucli agreement? Gre- 
goniv, Wiiliamsy 3 iMer. 582. 

A invests, in name of trustees, stock as security to 
11 a'^aiiisl certain payments. Stock I'cmains for a 
long lime uncalleil upon. A cannot have it rc-invested 
in himself, imt diviileuds ordered in future to be paid 
to .A. J.iulou v. llude. Mad. 91. Skcuuitv, Uk- 

TIIAV.vn il OF. 

\t’ord.s of entreaty in a will hold, on construction, 
to raise a trust. Pirrvsl v. Clarke, id. 458. Will, 

OK ; WOKDS I'llFCA'IORY. 

Devise to a son, recommending him to continue his 
cousins A and l» in the orciqialion of their respective 
farms in the county of W as heiutofoie, and so long 
us they coriliuiie ti) manage the same iu a good and 
husbandlikc manner, and to duly pay their rents ; a 
trust for the cousins, who had been tenants at will ; 
and the son being the heir, was put to his election*. 
As to tiic effect of olection against the will, whether 
coin{M:n$ation or forfeiture. Ua.l Tibhits y, Tibhits, 
l9Ves. 656. NViu., C. of; Election ; Hfjii at' 
Law. 

Kcconimendatioi^ in a will, where the object and 
subjui't are r"*rtain, amounts to trust. Id, 664. W'ili^ 
(J. OF, WoiinS 11 1.CO.lf^ir.MJAIOllY. 

No trust under«ivords o.*» 'commendation and oon- 
fidenccaapplicd tofan uncertain subject, as what shall 
bo left dhrr the death of a person to .whom the pro- 
perty is given in the firet instance. Id. ib. 

Direction to trustees to rut trees in aid of testator's 
real and jjcrsoiial estate, held not a trust, but a mere 

g >wer upon the whole of the will* Gower v. Eyre, 
oop. 1^. Power ; Will, C. of. 

Codicil recfuiring and entreating the executor, who 
was also residuary legatee, by will or deed to settle 
0.0 


TRUSTS. 
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a]i4 secare 5001. to be paid at his decease ; the tes* 
tafor declaring that he nad omitted to express it in 
bis will, not doubting that tlic executor will readily 
comply. witli the rctpiest ; a trust by way of legacy out 
of the &ets : not a condition enforced independent of 
them. Taylor v.Ueor^ey 2V. dc .13* 378. Will, 
C. OP j Words i'kecatory. 

Appointment of a sum of money by will : the ap- 
pointee to pay an annuity, and give bond for the pay- 
ment : the appointment lapsing by the death of the 
appointee in tlic life of (lie testator, the niinuity is a 
trust byway of legacy, not a condition. Id. 381. 

IViLI., C. OF. 

A tenant for life of a leaseludd intcr(‘st, the subject 
of settlement, surrendering the lease and taking a new 
one for his own benclit, is a truslec for tliose entitled 
to estates in remainder under tlie settlement ; and an 
accumulation of rent from the death of the tenant for 
life to the expiration of the new lease, belongs not to 
his devisee but to tlie person next entitled under the set- 
tlement. Kitrey. Jhliiltitif 2 Hall ^ H. 290. Tenant 
FOR Life 6l IIbm.-Man ; Suitiii NnKH of Leas». 

Trustee of lease renewing for bis own benclit, is 
4*onsidered as still bolding for bis cesf •( qne trust, 
though it is clear the lessor wouhl net have renewed 
for esstui qtie trust. v. ^'caiilnu. 1 Dow, 

P. Rep. 269. Lease, Renewal of. 

Devise to a nephew in fee, *' not doubling in case he 
should have no child, but that he will dispose and 
give my said real estate to the female descendants of 
my sister, in such part or parts aiul manner as he 
shall think fit, in preference to any descendant on his 
own female line a trust in the event described for the 
sister’s children. Pannns v. Barker, 18 Vcs. 476. 
Words, precatohy. 

Preevdtory words held imperative where the object 
and subject are certain. Dashwoud v. Peyton, 18 
Ves. 41. WoitiES rni i'AioRk. 

J.case of preinLcs where a partnersliip trade was 
carried on, renewed hy one partner in his own name 
clandestinely, is a trn.st for the partnership, to be ac- 
counted for as joint property. Feniherstouhaugh v. 
Fenwick, 17 Ves. 298. 

Lease obtained by a person interfering with the 
assets, and comjKlling ilic surrender by executors of a 
leasehold interest, heipicaflied to minors, a graft on the 
fonner lease so siirrendered. Muleanq v. Dillon, 

1 Rail & 13. 409. Lease. 

Devise and bequest of real and Icascliohl cstiitcs to 
the devisor’s widow and her heirs for ever, in fullest 
confidence that after her decease slie will devise the 
property to my family : held, an estate for life only, 
with remainder in trust for the devisor's heir as yer~ 
soria designata. Wright v. Atkyiuty 17 Vcs. 256. { 
Afid. 19 Ves. 299. Sec also Cooper, III. 1 Ves. ^ 
& R. 313. I Turn. U« 143. Will, C. of^ 

PRECATORY* 

A new lease obtained by a mortgagee of a leasehold 
interest which had been evicted for non-jrnynicnt of 
rent, taken after the expiration of six and nine months, 
allowed to the lessee and mortgagee to redeem by 
3G.4. C.2. s. 4., but in pursuance of a contract 
entered into in the period between the six and nine 
months, if the parties interested did not redeem, is not 
a graft on the former lease, noi a trust for the lessee, 
the mortgagee not being *»<^posscs{rion nor procuring 
the learn behind the back of the lessees* The principles 
on which courts of equity ac.t in considering renewed 
interests obtained by mortgagees, trustees, Ac., to be 

g afts are, that the advantage was procur^ either by 
ing in possession, or, when out of it, by a contrivance 
1*' lessee of the benefit of renewal. Nesbitt v. 

TMennick, 1 Ball &c B. 29. Leasp, Graft; 
Moutgor & Moutoee. 

.^wvcyance to 13 of an esUtc, the money being 
by A ; 13 IS a trustee, and C taking from B with 


notice, is also a trustee. Mackreth v. Symvudm, 15 ; 
Ves. 350. 

Purchase in the name of another jh a iHisl for •, 
party, who paw the considenition except by;a parent " ’ 
in the name of his chijdi which .is presumed an ad- y 
vancement, the presumption capable of being rebutted ; 
but docs not give way to slight circumstances. Finch 
V. Finch, 15 Ves. 43. 

If trust Is mentioned but is not expressed, or is in- 
cflcctually created or fails, the ncxiof kin arc entitled; 
but if the iteisuii taking lias a discretion whether to 
make the application or not, it is an absolute gift and 
not a trust. Moricc v. 7»/i. Durham, 10 Vcs." 535. 

^|■o trust arises on wools of request or recommenda- 
tion, unless tlio objects and sulijccls arc certain. Id, 
536. WoilOS CUECATOllV, 

Anexemitor to a tenant by suflcraiico or at will, 
obtaining a larger interest, is a trustee for tlie residuary 
legatee, like the case of general occupancy. Jaines v. 

I nan, 11 Ves. 392. Affd. 15 Ves. 236. Exfa:utor ; 
R-enfaval of Lease. 

Renewal of a lease taken by a trustee, shall accrue 
to the benefit of the cestui que trust. Crilfiny, Griffin, 

1 Scho. (& L. 352. Lease, Renewal of. 

When a testator expresses a desire as to thodisposi- 
tH>n of property, and the objects to which he rcCers 
arc certain, the desire so expresscil amounts to a com- 
inaml. Fury v. Fury, 2 Scho. A 1^. 189. Will, C. 

OF ; \Vo«i>s rMir.CAToiiY. 

Renewal obtained by a party having a rent charge 
on leasehold interest, evicted for non payment of rent, 
is a trust for tiic original lessen, and a graft on the 
former lease. Fitzgerald v. Rainffard, 1 Ball & R. 
37. note. IUnewai. of Lease. 

There are three requisites lo constitute a trust, viz. 

I sufHcient woixls, a detiiiite subject, and a certaiu ob* 
jeet. Cnticys v* Folman, 9 Ves. 323. 

VV orris of recommendation or precatory, or express- 
ing hope, Ac., if tlie objects and subject are certain, 
are imperative, and create a trust. Paul v. Compton, 

8 Ves, 380. Wii.i., C. of. 

Words of rcconimenflation arc not considered impe- 
rative, unless the obji.cts and subjects, are certain. 
ISloggridgc V. Thacku'idl, 7 Vcs. 85. Affd. 13 Vcs. 
416.' 

Legacy to a father, the better to enable him to pro- 
vule for bis younger children : he consented to secure 
the capital, but was held entitled to the interest* 
Ihou'n V, Casamajor, 4 Vcs. 498. Legacy ; Parent 
A Child. 

When letters are to raise a tnist, there must be de- 
nionstraiion that they relate to the subject. ForUer 
V. Dale, 3 Vcs. 708. Lvin. 

'I'estator in India gives all bis estates and efilects to 
A in Knglaiul, in trust, and directs bis property to be 
remitted to him ; and, after several legacies, he gives 
A BOOL, and requests him. as soon as the property is 
remittetl, to lay out the same in the funds or otlier se- 
curities, which shall appear most advautageous for 
tliose who shall be benefited by it hereafter. The 
800/. is a beneficial legacy, not in trust. Wadley v« 
North, 3 Ves. 364. Will, C. of. 

Rcfiuest to A for life, with power, on her marriage, 
to appoint the interest to her husband for life, and a , 
recommendation to dispose of the principal after hoi^' 
own death and the determination of tte preceding 
trusts, among the children of R. The recommendation 
being held an absolute trust, it is a vested interest in 
all the children, subject to be devested by appoint- 
ment ; and there being no appointment, children bonk 
after the dealli of the testator, and those who died in 
the lifo of A, are entiUed with the rest. Malin v. 
Barker, 3 ^Cs. 150. Will, C. of ; Words pre- 
catory; Interest VESTED. U 

Provision by wilk increased, upon evidence ’of the 
testator’s request lb the executor and lesiduaiy lega- 
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lii^liroini^ ; upon which tho testator icfused 
ttf'iuake a hSw will, and said he would leave it to the 
't^erosity of this executor. Barron v, Greenoush, 

' 3 Ve^ Ife. Evin. Pabol. 

Tertator gave tlie ^residue of* his ilersotial estate to 
his wife, desiring her to provide for his daughter. A, 
out of the same, as long as she, his wife, should live, 
and, at her decease, to dispose of what shall be left 
among his children, in sucfi manner as she shall 
judge most proper.* 'I’liis is not an absolute trust 
for the children after the death of the wife. Push, 
man v. Filliter, 3 Vcs. 7. Wilt., C. of. 

Trust raised, under a recoininendatiori by will to a 
legatee to dispose of her legacy atnung certain persons 
after her death. Malem v. AVi^^/t/ci/, 2 Ves. J. 529. 
Will, C. of ; Words i*ri:catoiiv. 

Testator, by shewing his desire, creates a trust, 
.unless plain words or necessary implication that there 
is a discretion to defeat it. S. C. Id. 335. Will, 
C. OF ; Words precatory. 

If a father purchases an estate in the name of a 
younger son, and the eldest disclaims a trust on his 
part, unless a creditor interpose, it shall Im* deemed 
an advancement for the sun in whose name it was 
made. So is tlie rule laid down in Grey v. Grey, 
Vinch, 338, where there is no clear proof of a trust 
between father and son, the law w !l l« ”f.. raply a 
trust, if 0. son is married iii his fill s lifetime, 
and by him fully advanced, ai. . in a manner eman- 
cipated, there a purchase 1; y a father in the name of 
a son, may be a trust for tlie father ; but where the 
son is not advanced, or is advanced or enianeipatcd 
but in part, in such case, there is no room for any 
construction of a trust by implication ; without clear 
proof to the contrary, it must be taken as an advance- 
ment for the son. Redintrton v. lledington, 3 llidgw. 
P* C. 176* 179* Parent & Child; Advance-' 

MENT. 

Parol evidence not admissible to raise an eipiity, 
that a pension granted by the crown to the defendant 
was in trust for the plaintiff, against the oath of tlie 
•defendant in his answer. Fordyce v. Willis, 3 liio. 
C. C. 677. Evip. 1 ’arul. 

A devise to A for life, with liberty to leave the 
same to whom she thought most deserving of it, re- 
commending to her to have a due regard to the testa- 
trix’s mother’s relations, is not mandatory as to the 
objects of the appointment. Itandel v. liearle, 1 Aust. 
124. Will, (J. of ; Words ri-;commendatory. 

Residuary legate dying in life of testator, executors 
are trustees of residue for next of kiu, tliuagh no le- 
.gacy to them, except 10/. to one for inou. .ug. iicn- 
n^t V. Batchelor, 1 Ves. J. 63. S. C. 3 Bro. C.C. 
28 . Legacy lapsed ; Exors. ueneficialt.y inte- 
nESTED. 

Copyhold granted to A, and B his wife, and C Ins 
aou, to take in succession for their lives and the life of 
■the survivors. The purchase money was all paid by 
A. C is not a trustee of his life interest for A, but 
takes it beneficially as an advancement fiom his fa- 
■ther. Dyer y. Dyer f 2 Cox, 92. Advancement; 
pARETTr & Child. 

^ A, possessed of a church lease for three lives, dc- 
.^ised It to trustees for certain purposes till his son, II, 
^^ould attain twenty-one ; and when his said son 
should attain that age, he directed his trustees to 
fitand seized of it to the use of his said son, and tlie 
. kieirs of his body : and, by a codicil, he directed, 
that if his son, R, should die without issue, his son, 
f , should inhi^t the estate in the same manner as 
iR was to inherit R, being quasi tenant in tail, if 
be surrender ibis lease, and take a new ope to himself 
and bis heirs for three new lives, there is ho cquiw on 
behalf of P, to make R or his devisees trustees or the 
new lease for P. Blake v. Blake, *l Cox, 266« Tek- 
AN Tail ; Xbase, Rsnewal«of. 


Words of desire will raise a trust where the pro- 
perty and object are certain. Piersen v. Garnet, 

2 Bro. C. C. 38. S. C. Prec. Cha. 201. See S. C. 
ib. 226. Words precatory. 

Husband lends out money, in the names of himrelf 
and his wife, upon mortgages and bonds, and dies. 
The wife is entitled to this by survivorship, if . there 
arc assct.s suflicient without this money to pay debts* 
Christ's Jlospilnl v. Bitdgin, 2 Verii. 683# IIuSB. & 
Wife ; Admon. of Assets. 

Where a tenant for life of leaseholds under a mar- 
riage settlement siiifcrcd tlie lease to expire, and ob- 
tained another lease, and died, it was held, that the 
renewed lease must be licld upon the trusts of the set- 
tlcmcnt, and not enure for the bcuefit of his repre- 
sentative. ]*ieliering v. Von lcs, 1 Bro. C. C. 197# 
I/EASE, JIfnewal of ; Trust- 

Wonls of confidence, desire, or request, in order to 
raise a trust, not only attach on a precise subject of 
property, but iil.$o describe with precision the objects .. 
of iMiunty. In this rase, a bcipiest of leaseholds to U 
brother, “ hoping he will continue them in the fa- 
mily,*' was held insullieient. ilarland v. Tiigg, ■' 
1 *lro. C. C. ii42. Will, C. or. 

I I )cvisd to testator’s wife, ** not doubting site will 
give what shall he left to my graudcliihlrcn,” notsttffi- 
cieutly certain to raisi.'. a trust. Tor such purpose, 
the objects must not only be defined, but the subject 
of projHjrty precisely ascertained, so as to 1)C inca- 
pable of diminution by the party. Wynne v. Haw- 
kins, I Bio. C. (i. 179. Will, C. of. 

Instate tlcviswl to a bmly cov|>oralc, which cannot 
take by the statute of murlmain, in trust to sell land, 
and apply tlie proceeds for persons coin|>cteot to take ; 
though tho devise of the legal estate is void at law, 
yet the trusts shall not be defeated ; the lieir at law 
therefore considered as a trustee for the purpose. 
Stwley V. Master, tffc. of’ Clock Makers* Comp. 1 Bro. 
C.C. 81. Mortmain; Corporation; Heir at 
Law, 

Jleputation procured by father for a natural son, on 
security of his estate in J, held to be for son’s own 
liencfit, and not in trust. Bedford v. Beckford, 
Lofft, 490. Advan'C£.ment ; Bastard ; Parent & 
Child. 

Tenant for life, with remainders over, of a crown 
lease for years, applies for a further term : a powerful 
oppojicnt applies fur a grant : the tenant for life givefi 
up her pretensions for a sum of money. The money*' 
shall lie settled to the same uses as the estate was. 
Owen wWilliains, Ambl. 734, TiEase, Renewal op. 

One bequeathed several leasehold estates^ hold fi>r 
years under the Duchy of Cornwall, to his wife; dur- 
ing so many years of the term as she shall live,' arid, 
after her decease, if the terms of the several letutes be 
then in being, unto ami amongst, &c. The wife got 
an additional term ; and held, it shall not be' for her 
own benefit, but should go to the uses of the iVill^.;. 
liaw v, Chichester, Ambi. 715. Will, C. 6p 
Lease, Renew'al of ; Ten. for Life. 

If trustees or mortgagees renew, the new lease is 
always subjcc*t to the trust and limitations of tlie old 
lease, id. 719. I^knewal of Lease. 

C, having two sons, and licing enga|^ in tl^. 
sugar trade, devised his sugar houses, &c. to 
eldest son ; neverLheless, I. «r^e his eldest son oheuld 
die without a son/or sons of his body, then he recoin- , 
mended to him to give and devise the sngar houses, 
&c., to his brother, the testator’s sojDOnd son. The 
eldest son died witliout issue male, .Iming a daughter, 
and without devising to his bmfliert Held, not a 
trust for the brother, but a on^ra recommendation, 
Cunliffe V,. Cvnliffe, AmbU 6B6i Will, C. of 
Words pbscatory. 

Tenant for life of a lease from the crown, in settle- 
ment, got an additional term in reversion, in his own 
o 0*2 
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name. This sfi.ill be a tnisi for tin* uses of the settle* 
>nont. Titfter v. Mnnioit, .Ainh. (>6l). lieuk v. 
titindjordf Stl. Cli. Ca. 2. 

' I.and surieiulerc'ii to lord, is not vested in him as a 
trustee* dfur^e v. Jnr, Auibl. Cohyijoi.o, 

ISvnnr.Ni>£i< or. 

'J'he court is cautious in followinir money into land, 
but will do it if jirov<‘d that the money was laid out in 
laud ; the doubt is on the proof; alwayst done, xvlien 
admiltfd 01 ) tlio answer of }*erson laying it out. I.nne 
y. Uii-Jtltni, Vnibi. 413. \ i no. IT'urii. 

Siih' derl.iicil to be inado, siibji'C't to tlio trusts of 
the Irstalor’s will, wlieio under a decree that bis ri'al 
esiaie, (\xhicii was deviled in strict sc'tlemeut. siib- 
ject to debts ) should be sold ; the sale had Ik'imi cflectod 
j»y collusion hctweeii ihi; creditors aiul tenants for life. ! 
lUitiuiton \-. Molc-iiroith, 1 l^d^•ll, It). Sai.i:. 

tine sciscil of an estate, subji'cl to several tspiifabh' 
ini'iiinbi'ances, si-lls it to a |uirehasGr, amt convey- the 
estate to him free fioin ini'iiiiiliranees, which 
weie later in date to the others ; the purchaser having 
no notice of the other iiu iniibianers, was held a 
tiUsteu for till' cwoplcd iiieumlnanees oni\. untl lliev 
xvere preferrcil to il»e <»lher tMeiiilois.* /ngiv/w v. 

Aiubl. 153. \iNo. N’ Pi’io II. .\oiiei-. 

Device to 1., ill eonsii!«*r:ilion of liei pioinise to give, 
^e. is ii tiust. {'iijli'.ty. i.o/Jn', Ambl.riltt. \\ ij i.. 

Or- ; \Voi:ns pi?i( \ iok\. 

Devise, not donliiiiig but she will give, 6vc. is a 
trust. jl/i/.s,V(/ V. •'^/o'lO y-iiia, Ainlil. 500. hi, 

Devise of real and peisonal estates to trustees, tbeir 
cxeeutois, &.c.out of rents and jnohts, to pay ceitaiii 
annuities and legaeies : held, a fiusl nut a cli-ittel in* 
tiTest in the trustees. (Hhsini v. /legm, Ainbl. !)3. 
S. ('. 1 Vcs. 485. 4 Vcs. *288. (nl. Wii i., C. of. 

The woid “ heirs” is not ueeess;uy to give an iu- 
bcritauco to tiiistees, if a loss estate wouhl not aiiswer 
the purposes of llie liu.-t. hi, b‘5. Wouns ok l\- 

IlKlU-l 

A father having provided for his eldest son, but not 
for (he re.s!, t ikes a st'enrily for the. proeoed* of an es- 
tatu, sold ill the name of hiio.self ami eldest son : held, 
a trust for the f.itl)cr'.i peisonal representatives. /V/e 
V. /\»/e, I Ves. 70’. 

"Where a man enters into a tre;ity with a imutgagec 
for the pui-chasc of his iiitciest, but finding be has not 
tlic legal estate, prorures it to l.e <*onveycd to him.solf 
without privity of the moitgagee, eijuily will eoiy%iiler 
such person as a trustee foi tlie moitgagcA'. v. 

MmilmiUf Ilidgw. 1051. 

A trust is, wlu-ro tlicio is such a ooidlderu’c lietweeii 
parties that no action will lie, hut is a ease, ineivly for 
the consideration of en nit V* Mdlish, 2 Atk. 

612 . 

"Where, in execution of power, (V'.*/«n/i.c' trust ap- 
points trustees to convey to use of A, and charges 
estate with annuities; it is a conveyaiiee of the hgal 
estate to A and not a trust, so that length of time will 
run against annuities if not demanded. fri.'.<nn/ v. 
Bi)»n?.s, 9 Mod. 309. J'l. Limit, Sj at. ok; 

l.r.NO J-H OF 'I'lME. 

U, the last life in a liishop's lease, agrees with C to 
surrender this lease, on a promise of the bishop to 
grant a new one for the lives of Vl C, and the son 
of C ; and in consideration of C surrendering the old 
lease, it was agreed the p'-.t - one sluuild he in trust for 
the infiiiit son of C. I'lic whole pu^jY^hase ino/iey w'as 
paid by C to tiie bishop, but the legal estate was 
granted in the new lease to U and his heirs during his 
own life, and the heirs of (’ ; and his sou C, after the 
. death of It, took upon him to dispose of it : Jl, by a 
^ deed, dated the day after the lease, declares his inten- 
tion to he, that C and his son should, after his decease, 
hold to them and the heirs daring tlie iciniiiDdcr of the 
teria- : held, that H had n valuable share in the conj- 
uration of the new lease, giving up his interest in the 


old, and tliat having a riglit to declare tlto- trust, C It 
had his life only in the lease. Crop v. Norton, 2 At^» 
74. S. C. 9 Mod. 233. Barnard^ 179. Coxsi- 
ni-UATlON; LEASB^ SuRUEirnSR OF. 

'Flic person in whose name S. S. stock is entered in ' 
the company’s lK>i)k,^ls with regard to them the pro- 
prietor. Slochhile V. S. S. Comp. 2 Aik. 141. 

.1 hail a rent charge granted to him and his assigns 
for throe lives ; .1 and bis wife mortgiiged it to A, his 
exccuturs, administrators, and assigns, habendum to 
bill), his heirs and assigns, during the three lives upon 
trust, that A, his executors, administrators and assigns, 
should enjoy 101)/. per aniiiini out of it, till the mort- 
gagee was satisfieii. A niadi*. an unaitestcd will, and 
ajiptiiutcd plaintilf his executor, who Immght Ids bill 
against the. lu-ir of A for this 100/. per annum : de- 
eiAi!il. that the heir of .1 should take this lent charge, 
but for tin; benefit of the executor agreeable to tlie 
trust ill the mortgage deed. A'em/n/v. Micfield, ilarn. 
•111. Ui-'M Cii.MiciK. : Di-'i.ns, (\ or. 

A devises lands to 1), on eoudition to pay a sum of 
money, ami no (danse of entry; the legati»c at law 
has no lieu on the lands, but llic heir the testator 
shall enter for hreaeli of condition, and yet in this 
com I is bill trustee for the legatee. v. D'igg', 

I Atk. 383. (’oNDi'jioN. 

'I’hereean be no const rnetivc trust, but where the 
intent (if tcslatoi is a]tpareut. Willing aiid desiring 
(• to .sell, ^e. are more properly words of injunction 
than trust. Hill v. Ijif.o/ l.omion, 1 Atk. 619. 

A buys a copyhold (‘siate for his own use and two 
lives in the manor of M, where the custom was, that 
whoever purchase's in it the t*slate shall go, in succes- 
sion, and by his will (lewises all his real and personal 
estalet to his wife : held, that though the legal interest 
was according to the. custom of the manor, yet A has 
an i(|uitaiilo iiUere'st from being the sole purchaser, 
and shall he construed as a trustee for liim, he having 
advani'eMl the money. Smith v. Jiaher, 1 Atk. 386. 
Coi»x iioi.o ( sroM. 

Jf mortg-.igor and morfoagee dej’iosit deeds with 
A, .V is a tiuslc'c for inoitgagor before condilioa 
bioken, and for mortgagee atterwards. Anon, 2 Eip 
Ab. ‘284. Dn.ivi nv ri' ok Di kus. 

Where tuo ]>urchase in eijual moieties between 
them, and one has abaUniictit in price, &c. made to 
him, be shall account as to it to llie other. Carter v. 
Horn, 1 Kij. Ab. 7. Aecoi'N'r. 

If a person be Iwenty-seven years in possession of 
lease, it .shall not be taken to have been held in trust, 
altlioiigh he dcel.ire it to have been so by his will, it 
Isiing suggested that tcslalor and ceslniqne trust were 
ImUIi papists. H ii/lcr v. lin'inin^'ham, 9 Mod. 146. 
Lk.n(;'iii or 'I’l-xii , 

Two pci-sons article that whatever J S shall leave 
to citlicr of them, shall be equally divided between 
both ; such agreement good, and siiall be carried into 
execution by this court ; also, if after this, one of them 
coidrives that J S sliall lease part of his estate to a 
ihinl person in trust for him, this is within the arti- 
cles. Bfvhlev V. Ncu'lnnd, 2 P. W. 182. Agbee- 

Ml NT TO UIVIOK WII. XT l.EtT BY WlLL. 

Mother gaxc bond to son conditioned to surrender 
copyhold to him, of which she was heiress : held, that 
she became trustee for sou. Alimi*s Case, 9 Mod*. 
62. Covenant; Parent & Child. 

A by marriage article covenanted that all lands, he 
should afterwards purchase in the parish of K, should 
he to the uses of the articles. He purchased lands in 
K, and took a conveyance in fee in the name of his 
youngest .son ; but there was no declaration of tnist : 
held, that youngest son was a trustee as to the lands 
I for the parties entitled under the settlementf Blake v. 
Blake, 7 Bro. P. C. 241. Parent & Child; 

! Trust, Declaration of. 

"W'here a grant of & copyhold for three lives, viz* 
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10 thO /hidbaiid and wife* and a tliiid person, the /iiic 
vms miOntidhed to be paid by the husband and wife. 

there lieuig no full evidence to the contrary, 
made the third person only, a trustee for tlie husband 
,and wife and the survivor of them. Benger v. Divir, 
1 P. W. 781. 

If A devise all her personal estate to to lie dis- 
posed of as B shall think lit, and aild by parol, “ 'N on 
may, if you please, give 100/. to mv niece B, on a 
bill, in the answer to which the parol declaration is 
admitted, shall lie decreed to pay the 100/. to the niece. 
Aah V. A'aft, 10 Mod. 404. Wili., Consiui'ciiov 
pv; Words imiecatory. 

A agrees for a benelicial lease of forty-one years, B 
advances money towards paying llie lino. ^o. and 
lease is taken in B's name without any dofdaralioir of 
trust : held, that B was a mere trustee for A, ainl 
upon being repaid his advance with interest, siiould 
assign the lease to A, airount with him for tlie profits, 
and pay his costs: hehl also, that the tinsi hoing 
pmved by letters of B's own hand writing, l.iko.; tin; 
case out of stat. of frauds. O' Hum v. O'Xrill, 
7 Bro. P. (X 227. Stat. ok ruAiius. 

In copyhold estates, the lord is a Iruslce for tiie Iwii. 
and is bound to udinil him, though the lord he the 
original grantor; yet it is only in \iiliu- of »lie tiiist 
reposed in him by the law. Masini v J) u, ‘ i-P*. 
ll. 77. Goi'viioi.n. 

A disinheiits his son, and will gives ilie greatest 
part of his estate to B, and tells B, if liis son liehnved 
well, he might pay him *20/. a <iuarter ; and if he used 
that well, he might make it up 10/. a quarter. De- 
creed 40/. a quarter to the son. Ki.igsmun v. 

Man, 2 Vern. ofiO. Wu.l, (’. or. 

A devises land to his brother, and makes him exe- 
cutor, and wills, that out of the personal estate, and 
half a year’s rent of his leal estate, he should pay his 
legatees, and gives an aunuitv to his nephew to main- 
tain him at college. It being proved that the IiioiIkm' 
promised the testator to pay tiie aniiuily, otherwise he 
would have, charged his leal estaU' thcrewitli, tlet'ieed 
the real estate to be charged with the annuity. OU- 
hdinv, Lilchjiidd, 2 \'ern. OOti. 2 Kieeiu. 281. S. (\ 
Fhatjii, Wiia, Pill VK.M i n iiv. 

X'eudee under eontract ftir pmvliase dying before 
conveyance, vcndoi is trustee foi him. //i/nvV 
3 Salk. 85. Vi no. & Pciicii. 

An executor hy the vciy will tMiqioweicd to pur- 
chase hinds tor the heir, ye.t the puicliase. Unug in his 
own name, and he dead, insolvent as to the other 
assets, the heir (‘ould not follow the '.ind to make .i 
trust for him ; though the ONecutor had t the mother 
of the purchase he was about to make, and had her 
(*onsent ; and so the e\ceutoi'’s heir went away with 
the land for want of express proof of the application of 
the trust money. Uullcvll v. Mnikantt Ihec. Chan. 
168. . 

'rhough in the purchase deed, the consideration 
money is nicntioiicd to bo paid hy the purchaser, anti 
there is no express declaration of a trust, yet u|Hm the 
circumstances of the case tlecreed a trust, though to 
the disappointment .of the pu^haser’s w'ill and of his 
ci\sditors. Kl, Phfmtn^h v. iftvkmmi, 2 X'erit. 167. 

A , jointly seised jvitli two others, conveys his tliiiil 
' part to tlie use of himself for life: leinaiudcr to his 
wife for life, remainder to his son in fee, and at the 
same time makes his will and giv'os tlie same lands to 
his son in tail, charged with his debts. 'L'ho son not 
a trustee for the father in the settlement ; otherwise it 
would have been, if the entire fee had lieen conveyed 
to the son. Baylisv, iVeirto/i, 2 X'erii. 28. Settle- 
MBNT, C. OF. 

Three lessees of a church lease ; one renews iu his 
own name; it shall be a trust for all. Palmer v. 
y oung, 1 Vern. 376. v 

A^ liaviiig.made his will and bis wife exwutrix, the 


son prevails with the mother to get his father to make a 
new will, and tlial he might be in.ide an executor, and 
promises to be a trustee for his mother .* trust decreed. 
7'Ai/iinv. y/iynn, 1 X' ern. 296. XV ill O0 tai)^'K 1 ) uy 

F iiAun. 

If a grandlather lakes a bond in the name of his 
grandchildren, their father being dead, this shall bo 
(Iccmed an advam^cment. and not a trust ; for by the 
tlealli of their father, the grandchildren arc unde4r the 
immediate caic of their grandfather. Ehrand v. 
lhiHcei\ *2 (’ll. Ca. 26. Barent & (hiiLi) ; Aii- 

V VM KAIEXT. 

If ail executor renews a lease, he shall account for 
the new lease, a^■ well ast!u‘ old one, lor tlic beiiclit of 
tilt: creditors. /Imh/i. *2 ( 'll. ( 'a. 208. 

It seems that any words of a testator intimating a 
** request, wish, desire, roeommeiuhitioii,’' £fc. am 
siillieu'nt. to create a tiiist, provided there he. certainty 
of the gift and of the. object to he heiiclitcd thereby. 
Hnsl v. Ollh’if, 1 I'll. Kep. 2lt). l*amt v. ,/M.ion». 
3 ('ll. Uep. oil. XVii.i., I*, ok ; XViiiios i iikoAtmiiy. 

If I gi\'(‘ money to piireli.ise lands to B and his 
iii'iis, and to perinil me to lake pruills dining life, B 
sb:!ll he compi'lled by suhpie.mi. O.iry, It). 

A s^ lts lands lo B fttr 2t)/. in liust ^iiiiderslood) tor 
A s n.^e ; A has no nMiu'dy ; appaieni coiisideiation on 
fae«‘ of iiideiitiiro is an c:>t.op|M;l. (^iry, 14. 

Devise lo wife ** on cimlidence,'’ that she will leave, 
\i*. to his son, not lelievahle. Cary, 22, 


111. Kskcutouv . 

A tvnstercaled hy will to purchase land to Im: added 
and clustdy eatalled to testator's family estate, in the 
])ussessioii of T B, testator declaring that liis object 
was to have a head to the lamily, ciiid tliat if '1' B 
should die without male issues, or ilispost: of tbe lamily 
estalf*, tiie residue of Ids foitune sliould go lo A B, 
or his iieareNt relative in llic mule line; how to he 
I executoil. Il'i>i»//ni;rc v. /h/rreuw, 1^*1111.512. XVlLi., 

I C. OK. 

Devise of copyhoM esiafes, the legal esi ale being 
oiitslaiiiliiig, “ to my sou K W (j, to be entailed upon 
bis male licirs, and failing such, to pass to liis next 
hriitiier, and so on iVoni hrollicr lo hruthcr, allowing 
2;V»0/. to he iais(!il upon the estates lor female child- 
ren each." X\ iieilier a trust executed or executory ; 
ainMf the latter, whether au estate tail in K \V (i.ijn./ 
The point loo doubri'ul to compel a purchaser to take 
the title. .Irn oi.^r v. I•k. \orlhnmltnlinid, I .lae. 

! XV.fj59. A’ini*. Beiicii. ; XYii.i., (’. or. 

I 111 H.xei*iilory iriisLs tlie com I iionsidcis the iiUeiition 
of the testator, and acts according to it. in the latter 
I this couit follows the law. Id. 570. 

.\o dilieieiiiie ht lvvvcii mairiage Rilif.les and exe- 
cutory trusts ill wills, excejit that the former alFurd 
pinna /Ifcn* eviilciii.e of intent wliic.h does not lielong 
to the iattcr. id. 571. 

Devise iu trust for a sou of the testutoi's nephew A, 

I at the age of twenty- four ; if he have no son, to A, son 
of the teslatoi's great iicpiicw B ; but if neither have a 
,suii, then to a boii of the testator's great niece’s daugh- 
ter, taking his nar.^ie, whoever should take not to be 
put ill possession of any part of the ttsstator’s etre^ts 
until twenty-four, nor tlw^exec.utors to give jllicir 
trust till a prop«i entail he made to the heir male by 
him ; is an execritory tiustiii tail for an only son of A, 
in rm/ir at the testator’s death ; and not void for im- 
certaiiity, nor tio remote. BU&^urn v. Stubhs, 
2 X^& li.367. XVji.l, C. of ; XVjLi, Uxcehtai.nty ; 

JilVlir. TOO RlLVlOTE. . 

Nu distinctioii between executory trusts by man iago 
articles and will, c.\cept the inference from the object 
of the tbrmer, to provide for the issm*, that the taiiier 
should not have the power lo defeat it ; tiieielure. 
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OBtate for life, with remainder to the heirs of the bod^, 
a 'strict settlemoDt in the one case, an estate tail in 
the other, unloK clearly not meant in their technical 
sence; id. 369. Sed vide 1 J. & W. 671. contra. 

..CoQ^yance to trustees, in trust to sell and purchase 
other estates to be settled, 'fhose entitled under the 
limitations directed of the estates to be purchased, 
have equitable interests co-cxtciisive until a sale 3 
therefore, a specific performance was decreed of an 
agreement for partition against an objection to a title 
under a due by a person who would have been tenant 
in tail of the estates to be purchased ; the eflect being 
an election to keep the estate, binding tlie trustees! 
thougli it may be (lucstionable, whether they could 
take upon themselves to convey in fee to a person 
ontitleu to an estate tail only. Pearson v. Imn£, 
17 Ves. 101. Pl. Pauty j Si’ec. Pkhf. : Tenant 
IN Tail. 

In an executory trust to be effected by the court, 
it is sufficient if it can satisfy itself of the testator's 
intention to carry it into execution ; therefore, where 
testator gave his real estate to A, to devise in strict 
settlement, and ordered oilier estates to be sold aiitl 
converted into personalty, and the pi-odace, with the 
residue of his pruticrty to be laid out in lauds in A, 
contiguous and convenient to his estate in A. and by 
strong expressions, (tliough without direct words,; 
showed he intended it to be to the same uses, it was 
decreed so to he. Brown v. l)e Luet, 4 Bro. C. C. 
627. Will, C. or. 

Testator directs his executors to invest personal es- 
tate in the purchase of real estates, which wiieii pur- 
chased, he devises to A, to him and tlie male heirs of 
his body for ever, and if A should die without issue 
male, tnen he devised the same to the heir male of 
the body of 15, after tail to A, the court will inscit 
a limitation to trustees to preserve contingent icinain- 
ders. Harrison v. Naiflor, 2 Cox, 2-10. S. C. 3 Bro. 
C. C. 108. Wll.L, I(F.(MlbYlNO jShSTAKK IN'. 

Where testator diicctcd that money should bo laid 
out in lands to be conveyed after the expiration of a 
term to the use of B for life, and his first and other 
sons in tail male, remainder to several otliers succes- 
sively for life, with like limitations ; remainder to his 
own light heirs, and there were no trustees to preserve 
contingent remainders: decreed, tliat such tiustecs 
should be inserted in the conveyances, to he settled by 
tlie master, of the lands purcliased witli the imuiey. 
Baskvrvitle v. liasherullc, 2 Aik. 279. 

Lord ilardwicke said, in the directions be gave in 
this case, that he adhered to tlie rules of conveyancing 
laid down by the great men before iho restoration! 
and during the usurpation. S.C. Ih. 

Upon a trust in equity, no estate can bo gained by 
disseisin, abatement, or intrusion, while the trustee j 
continues in possession of the land, neither will equity 
suffer a merger of the trust estate ; for uses and mere 
trusts stand on very different foundations, and arc not 
governed by the same roasoning. All trusts arc exe- 
cutory, and the court must follow the intent of the 
parties, as far as the rules of law will admit, howso- 
ever improperly a will nitiy be penned : tlicrcfurc, if 
a testator intended a strict scttlehient, the court will 
direct it ; and where the court makes use of the words 
“ strict settlement’' in an ovder, it implies a direction 
to the roaster to have tfusttics to p^^serve contingent 
remainders inserted, and whether a conveyance be 
directed or not, the court roust decree one, when asked 
at a proper time. Uophim v. Hopkins, 1 Atk. 593 . 

\ ide Ld. Cfiobnomfelau v. Ld. Clinton, 2 Mcriv. 173. 
^58. and 2. lac. & W. 18. S. C. where the report of 
''thrt case is corrected from a MS. note. Meiuseu. 

Where trust is exccutoiy, and to bacartieil into 
by the court of equity, they will diiect a 
lands, notwithstanding they are gavel* 


kind, according to the rule of common law. lloberit 
Dinwell, 1 Atk. 698. Gaveleind. 


IV. Implied. 

Testator expressing his will and desire, that one 
third of the principal of his estate and effects should be- 
left entirely to the disposal of his wife, among such of 
her relations as she may think proper after the death 
of his sisters, a trust for her next of kin at the tikne of 
her death, liaviiig made no disposition. Birch v. 
Wade, 3 V. & B. 198. Will, C. of. 

Trust by implication, without the word “ trusts.** 
Kinfr V. Denison, I V. & B. 273. 

The stotute of frauds does not rer|uire that a trust 
shall be created by writing, but that it shall be proved' 
by writing, which may be subsequent to its commence- 
ment ; therefore, a trust may be raised by implica- 
tion from letters, anti a paper referred to by them, in 
the hand-writing of the party, though qpt signed op 
dated, and by operation of law, from advances of 
money ; but when letters are to raisb a trust, there 
must be a demonstration that they relate to the sub- 
ject ; in this case the AI. 11 . said tlie court had gone 
too far in taking cases out of the statute of frauds, on 
tlie ground of part performance, the relief ought to bo 
confined to compensation. On appeal, Ld. Chancel- 
lor affirmed the decree at the Rolls, and determined 
that this case was not within the statute of frauds, the: 
question being a question of fact, whether a partner- 
ship subsisted in a colliery ; but the evidence from 
books and papers being admitted, and the interest in 
the lease of the colliery ])assing as an incident to the 
trade by operation of law, his lordship refused to direct 
an issue. Fosler v. Hall, 3 Ves. 696. 6 Ves. 608.> 
1'hai.i)s» Stat, of. 

'i'esUitor, on renewal of a lease, takes it in the 
names of liis brother and himself, paying the fine, and 
receiving the profits himself. Held, not to be assets, 
but vested in the brother beneficially, upon the ground 
of intention, thougli proved but by one witness. 
Maddison v. Aadrew, 1 Ves. 68. Lease, Renewal 

OF. 

’J’rusfs by implication arise where one party pays 
the purr linse iiioiiey, and the conveyance is taken in 
the name of another ; but the rule is not so large as 
to extend to every voluntary convr^ancc. Young v.. 
Peachy. 2 Atk, 25t>, 

Trusts never implied or presumed xvithout necessity* 
CiH)k V. Fuunluin , 3 Swan. 692. Trusts presumed^ 


V. rilESUMED. 

Presumption against intending an infant to be U 
trustee. King v. Jknison, \ V^&B. 278. Infant. 

A purchase by A in name of B, a stranger in blood, 
is a trust for A, unless presumption is expelled by 
evidence. Rider v. Kidder, 10 Ves. 360. 

Trustee for the purchase of land died without per- 
sonal assets, but having purchased land, the esta^ 
purchased were held not liable to the trust, the cir- 
cumstances affording no presumption that they were 
purchased in execution of the trust. Perry v. Philips^ 
4 Ves. 108. Afia. 17 Ves. 173. 

Payment made in the name of A with bis money, 
raises a trust, but it is an equity which may be rebutted 
by evidence. Graham v. Graham, 1 Ves. J . 275.^ 

Nature of presumptive trusts. Cook v. Fountain, 
3 Swan. 591. 

I'rusts never implied or presumed without necessity. 
Id. 592. Tavsts iMPLisn* 
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VI. lUsULTlKC. 

\yiicre devisor directs that after payment of 800i. 
to chanty, to be raised by sale of real estate, residue 
thereof should go to residuary devisee, legacy to 
charity being void,- goes to heir, and ntit to residuary de- 
visee, costs to be equally borne by each party. Question 
arising on residuaiy clause of will concerning Innstul 
legacy. Joues v. Mitciwll, 1 S. & S. 2«)0. Will, 
C. ot- j Ilfiii at Law ; Tjamj jii-.visr.n i'<m Sai.£. 

Device of an estate for charitable pur]iost>s, with 
a direction that the rents should not be raised : held, 
that this discretion was void, and that tlierc was no 
resulting trust for the heir at law us to the increased 
rents. Ait. Gen* v. Calherinr. Ilullf Cnmh, 1 Jac. 
381. Will, C. of; Chahitv; Ili-aii at Law. 

Under a devise of all the residue of tlie testator’s 
effects, whatever and wheresoever, of what nature or 
kind soever, to trustees, upon trusts applicable only to 
personal property: held, that a real estate passed, 
with a resulting trust for the heir. JJunuafre v. 
White, 1 Jac. & W. 683. II nin ; Will, C. ov. 

Qucstioif’ of a resulting trust only arises between 
the real and personal representative of t he testator, not 
between the representatives of a party taking under the 
will, AsMiif V. Palmer, 1 j\ler# 29(i. 

Devise to trustees for ninety nine "ear*? u]K)a llic 
tnists hereinafter expresi.e/, and fpi-w and after the 
c:\piration or other suutiei ' jteniiin..iic i of the said 
term, in strict settlement * the term on tiust being de- 
clared, decrceil to attend tlie inlieritaucc, according to 
the liinitatious of the will, and no resulting trust for 
the heir, upon the apparent intention to devise iin me- 
diate estates subject to tlic term, not future estates 
expectant on its detorminatiun. Hulneu v. Shelleu, 
10 \es. 362. S. (’. (’uop. 20(i, Will, C. of; 
Tkrm to All KM) ; IIkir at Jmw'. 

Wherever land, i\c. wliicli would descend 1o heir 
at law, is devised for piirpo»rs whic h law will not suf- 
fer to take effect, the heir at law shall have the liene- 
8t of the interest so devised, as undisposed of ; whe- 
ther testator im'anl he siiould have it or not. Tref^on- 
irell V. Sydenham, 3 Dow, 194, Jlj.tn at liAv ; 
AV'ill, C. of. 

1’estator limiiing remainder to his right heirs, shews 
Ills intGBtion, that, failing the devise, the heirs should 
take. id. 208. Jh. 

Uesulting trust by a joint advance upon a purchase 
in the name of one. Wray v. Sieele, 2 V. IL 388. 

IVIoncy produced by sale of real «:state heipieallied 
for charitable uses, is a resulting *nist for tin* heir. 
Gihhs V. liumsey, 2 V. &. J3. 29-^ Moutmain ; 
111- in AT Law. 

Keiiewal of a ctillcgc lease by tenant for life, with 
a power of appoinlmeiit, in her own name, and at her 
cx]X!ncc, has not the elfecl of an apj)oiiiltneul in lier 
own favour; and therefore, by the death of itic ap- 
pointee, in the life of the tenant., there will 1)e a re- 
.sulling trust by la))i»i! for the reprcseiitalive of the au- 
thor of tlie power. Jirookman v. J I ales, 2 V'^. it D.46. 
rowEU, Exec, of; JjEase, Eem-wal (if. 

Devise of freehold estate in tiust to sell and apply 
the money towards payinent'of the legacies ; the res*; 
due of the personal estate, after payment of debts, le- 
gacies, tfLC. upon trust to cunvcrl all the said residue 
of his |ieisunai- estate into ready money, to he laid out 
in freehold property, to he settled. The personal es- 
tate, leaving a residue beyond the charges, the real 
estate a resulting trust for the heir at law ; and 
charged with the legacies, nut primniily, but only as 
. an auxiliary fund to the personal estate. Maughym 
V. Masout 1 V. & 11. 410. WiLf., C, of; Ciiaiioa 
ON Heal Estate ; Tuust to fay D£]Its!i . 

^ Devise after payment of debts, legacies, &c. of spe- 
cific freehold and leiisehold estates to A, subject to 
incumbrai;ices^ and of all other his freehold and lease- 
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hold estates, together with all his personal estate, to 
trustees, to sell ; and out of tlie money, in the first 
place to pay their expcnces in execution of the will 
or trust, ami without farther disposition, appointing 
the trustees executors : a resulting trust as to-^he pro- 
duce of the real estate for the heir at law. IliU v. 
Cook, 1 V. iV 13. 173. Will, C. of. 

Construction of a devisp in fee, subject to and 
(?hargeahlc with anuuilics, upon the intention, .col- 
lected from ihe whole will ; a beneficial devise and 
not a trust resulting to the heir as Jo the surplus be- 
yond the annuilies. A ing v. Denison, ! V. & B. 260. 
Will, ('. OF, 

Distinction between a devise, charged with debts, 
and on trust to pay debts : the former a beneficial 
deyist', subject to the particular pur()Ose; the latter 
limited to the particular purpose ; and therefore the 
interest not exhausted a icsiiltiiig trust for the heir. 
/(/. 272. Will, C . of *, Thost to fay Debts. 

No resulting trust for an heir taking a benefit by" 
the will ; hut subject to circumstances. Id* 27-8* 
Heir. 

Conversion directed by will of real estate into per- 
sonal, Hotmail intents, hut for the purpose only of 
answering legacies and annuities subject to that as t) 
I'.ie n-al estate, a resulting trust for the heir, which 
cannot be etlccrtcd by an unatlcslcd codicil bequeath- 
ing a lapsed share of the residue. Hooper v. Gthnlwin, 
IB A"es. 16(>. Will, t!. of ; lljiiii at Law ; Com- 

YKILSIDN OF UkaL EsIATK. 

Ucsiiluaiy bequest cancelled by striking through 
with a jicTicil all the general descriptions, with notca 
in pencil in the margin, indicating alteration and a 
diii'erent disjiositiun of certain articles, a resulting 
trust for thci^nexl of kin. Mencew* ^^e,nee, 18 Ves. 
348. Will C. or ; jVext of Kin. 

Devise when the devisee aitaius twenty 'onc, a re- 
sulting trust for the heir until that period, and by tho 
previous death of the devisee, the remainder accele- 
rated. Chalmers v. liraihjord, 18 Ves. 388. WzLL, 
(y. of; HkiiiatLaw. 

Where, in a will tho intention of the testator being 
to provide an auxiliaiy fund for legacies, and not a 
complete conversion out and out ; the residue of the 
real estate after making good the dciicieuey of the 
personal in payment of legacies, is a resulting trust 
ft r Ihe heir, iiotwitlislamling :i legacy given him, and 
th(? testator appointed and devised residuary legatees. 
AW/f/t V. Kulieii, I IJall v\. 15. 533; AfRl. 3 Dow, 
1*. (h 248. Will (h of ; 11 fir at IjAW. 

Conversion of real e.stato into pi^rsonal by will, 
I’arlicular purpose which failed, a resulting trusjt-for 
heir. Williams v. Code, IG Ves. 600. - CoNVEUil^H 
OF PitoFiiuTY ; IIfjii at Law ; Will, C, of. 

Uesulting trust for the licir ; the only expreta^de- 
vise being to convey to the devisor's son, noin and 
after his ago of thirty ; which ho did not; attain ; 
and no devise by implication from a declaration, that 
he shill] have, no power over the estate until hisum^ 
tliiriy. Nash v. Smith, 17 Ves. 29. Heir at X^iiiv ; 
Will, C. of. 

Devise of real eslale in trust to sell, if a conversion 
to tite]xnsonal pnqicrty, nut absolutely but tor j^artial 
purposes, as the*p:iyiucnt of debts, a results trust 
as to tJic surplus the iicir, hut as pcrsoi^ pro- 
perly. Wright V* Wright, l(i Ves. 188.' ..JI^VjiSE 
OF Lands to fJ: sold; AiSii at Law. . 

(itmcial deva^e and beqiiost upon trust, not wi^cient 
to exhaust the whole property, a resulting trust for 
the heir and next of kin. Ddipsofs y* . Clarke, 16 Ves. 
416; Afld. 18 Ves. 247. . . ' 

Uesulting trust for tlie hqi^ Vvpecial disposition of 
the money to be raised by side of real estate failing by 
lapse. Giddfs v. Ougier, Ves. 416. IIeiii at 
Law, . . 

Trust of qp annuity for a charity charged i^n a 
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devix^ estate, being void under tlie act 9 Cieo. 2. 
c. 36. does not pass Ijy a riisiduaiy disposition, but 
sinks for the benefit of the sjwcilic devisees. Bnher v. 
J/ttW, ^2 Ves. 4.97. Vu Mori,; Dkvisee ; Monr- 
ai^iN ; Tntist Void. 

l)evise of real rstnte to he sold, the object being u 
provision for legacies, is notan absolute conversion, and 
IS therefore a re-snlting trust fur the heir at law as to 
surplus, tliongli a residuary executor is appointed. 
Berry V. Usher, 11 Ves 87. Hi in at La\i ; Si;n- 
I'Li's ; (,'o.\vmsiON *, VVji.i., (J. of; Dfvisc 'io 

SFI.L. 

Testator devised a copyliold estate to his wife, upon 
trust to sell, and invest (lie money in the funds, and 
gave and bequeathed the interest and dividends to 
her use. He also gave and be(|ucathed to her all his 
ctFccts, whatsoever and wheresoever, for her niain^ 
tenance, upon full trust and eonfidem'c in Iut jiistifr 
ami t^quity, that at h»’r derease she would make a 
proper distribution of what elfopts might be left in 
money, goods, oi otherwise, to his childn n, areounl- 
ing what they had alre.idy received in money or ef- 
fects as part of their sliares. 'I’he widow, exciMitiix, 
held entitled to the piuduee of the <;opyfh,hl estate for 
life only, witli a resulting frnsl as to the eapit.il foi the 
heir. The widow entitled to the nbsoluti* interest in 
the personal estate. W ihm w Mujor, 11 Ves. 20.'i. 
Wii.L, C. or, wiiAr Tsn.Tti'/r ; Him ai Law. 

Tiic distinction between a direittion to «‘ll real 
estate out and ovit, for payment of debts, and a cliurgc 
for payment of debts is exploded, as to any elfoet in 
exeinpiingllio personalty ; in either ca.se, the re'iidne if 
undisposed of goes to tluj heir, uides, there be a dis- 
position made dMiionstrntive oCnii intent that it shall 
change its natnie, and bceoine |iei>onal', Ch-luml v. 
Shaw, 2SchQ. \ I,. ,0''}}. Lam.> or VI.' 1.0 rou .S.M.h; 
lliiu AT L\w, 

liennest, in ti n>t, for f>iirh olijei’t.s of benevolcnci! and 
liberality as (rnsice in Ids own dLtretion should most 
approve, cannot he .Mipporte.^l as a eh;':it;d»le legacy, 
and is llitreforc a trust fur the next of kifi. Ulorlrr v. 
/?;!. T)urham, 9 Ves. o.09 ; uflll. 10 Ves. fi22. Wii.i, 
H\cinTAiN'iv ; Ciimutx. 

rurchasc in the ii.-dmo of a wife, or child, oidina- 
rily, not a jcsidtiog tuist, bung ciio.sidcrcd an ad- 
v.incement. CHaifier v. » Vc.^. J?i!i. An- 

v.AxrraiF.XT. 

Jlcquc.st III vaiiwus paitieul.ns, comprising all the 
test.Tff»r's personal e.sl.Qte to Ins wifi.* for hfe. then, afler 
specifically disposing of ami chaining with legacies 
certain parts after tlie death of Ids w ih*, he appiuntcil 
hot executrix, she paying debts and funeral expciices. 
Held a resulting trust, as to the residue, tliere heie.g 
no further disposition and no evidence. Dirks v. 
Lflmfidrt, 4 Ves. 725. S. C. 4 1 bo. C, ( !. 32(». Wii j., 
C. OF ; Kxoil. BLM FjriAl. I N”J MIKSF. 

Devise in 1719 to charitable piii|H)ses, limiting the 
sum, there not being objects sniliciont to e.vliaust the 
whole rents according to the directions of the will, nml 
the whole being appropriated to the charities specified, 
the surplus was applied to inen.-ase tlicrn against the 
claim of the heir. All, Gita. v. J\1in.-^hull, 4 Ve.s. 11. 
Heir at Law ; jAdoufm a i io.v of ('uahitv. 

Devise upon a futuie contingcricy, and no inter- 
mediate di^msition of the rents and profits ; a result- 
ing trust for the heir. Ajt, Om, v. /luicycr, 3 Ves. 
725. Heir AT L\w ; iVfi-VNF. PiioFi^s. 

Devise to A and her hciis, but if >*110 ilic.s under 
twenty-one and unmarried, to J1 and her heirs. A 
dies in the life of the ^testator under twenty-one, and 
without issue, but hay.iQg been married, the heir is 
entitled. WiUinms v, Ckitty, 3 Ves. 546. Wii.i., 
C. »> ; Heih .at Law. 

Testator gave real estates to be sold, and the pro- 
^ considered as part of his personal estate, 
and «%rcout, and out of his personal e^i^i govc le- 
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gacics to his next of kin, heir, and others; lie gave 
other estates to be sold, and the prutluce to be con- 
sidered fiom thenceforth as other part of his said per- 
sonal estate, and to be disposed of in manner follow- 
ing : he then gave le^cies and some estates specifi- 
cally, and utlier legacies out of his said trust monies, 
and jicrsonal estate ; and gave his executor 1000/. to 
he disposed of according to .my instructions he might 
leave in writing ; .mil gave all the residue of his goods 
and chattels, personal estate and effects, whatsoevier, 
subject to debts, legacies, Ac. No instructions being 
found, the heir is entitled to the 1000/. Collinf v> 
H'rt/vei/n//i. 2 Ves. 683. Id. ih. 

Land devised to he sold, the ])ror1uce to be applied 
as iifter-mentioncil, if no disposition is made, the heir 
siiall take. Shcldm v. Bimm, 2 A'cs. J. 447. Wii.t, 
C. OF ; Ml III AT Lwv ; Land devised for Sai.£. 

SettleineDt, upon marriage, of the wife^s property 
only, upon ccitain trusts, fur the husband, wife, and 
cliildre n, in ime event for tlic liushand absolutely, but 
making no provision for ibo event that happened j a 
resulting trust for the wife. Lanyjmm v. Aeiiny, 
3 Ves. 407. Sfti i.T. C. or. 

Whi.re an estate is given to achaiity, and the rents 
are afterwards increased, there is no resulting trust 
for the iieir at law, but the cliarity shall have the ad- 
vantage of the surplus rents, Att, Gen. v. Jiaber^ 
dashers* Comp. 4 Ibo. (’. 103. S. C. 2 Ves. J. 1. 
S.C. not S. l\ 1 Ves. .1. 205. Ciiakity; Accre- 

noN. 

llesulting trust for the heir at law, as to the pro- 
duce of liie sale of real estate not exhausted by a 
trust, ill which it was combined witli the personal. 
liah'iasaa \. Taylor, 1 Ves. ,1.44, JIfsiuue ; IIeir 
AT Lwv. 

A, by will, gave laiubi to trustees for terms, re> 
iii.iindnr to 'i'. Lord I'oley, and K. Koley for life. Tlie 
(iU‘'ts of the toinis were for payment of scheduled 
dcbin and to inakn an allowance to Lord Toley and 
L. I’oley. 'I'hc debts being stated to be paid, a trust 
results to the tenants for life. A demurrer by tlie 
trustees to a bill by creditors for an account as having 
no interest, lliereforo overruled. Davidson v, i'b/ey, 
2 Ibo. C.C. 20:1. Wii.n, (;. of. 

\V lonviyed itstates in fee to trustees to sell and 
pay debts, t\c., and afterwards to apply the residue, as 
follows : to raise a sum of 1500/., and pay the interest 
to I) till mariiage, and pny the principal to D witliin 
twelve, months after inarriiige, then to divide the resi- 
due ill .shaies among the plaintilfs. By will, he gave 
out of other lands, a charge for another daughter, the 
residue to pliiintilfs. 1) died unniaiiied, the 1500/, 
resulted to the settlor as a resulting trust, but in his 
hands was ^lersonal estate, and passed as the residue 
thenMif, under the will, and not under the deed. Jlewit 
V. Wrirrhl, 1 Ibo. (.;. C. 86. 

lly will, real and personal to be sold. I.iegacies, 
^:c. therewith to be paid ; residue by fifths to five per- 
.sons. One dins before testator. I Icld to be real es- 
tate to heir of testator. Di"hy v. Lingard, Dick, 
.500. 

Where lord of manor by fcofTinoDt, grants certain 
parcels of common, &c. to trustees, lor benefit of 
tbcnisclvcs ami the rest of tenants of manor, io lien 
of and rccompciice for tlicir several claims of common 
in all the rest of the common lands, 5ec. in the manor, 
the whole interest passes from the lord, and there is 
no resulting trust for him as to the ownership of the 
soil. Irwin v. SinipsoUf 7 Bro. P, C. 306. 

A giants lease to P». which is intended to be in 
trust for A, and H declares in trust accordingly# B 
afienvards surrenders the lease to A, who makes anew 
lease to C without a dedaration of trust. Held, that 
C was entitled to full benefit, and that no trust existed 
for A. Pilkin^lon v. iloi/%, 7 Bro. P. C. 383, 

If A buy land in name' of B, A may prove ho paid 
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the money, and there will be a resulting trust for him. 
So, \vhere there is a declaration as to part of the land, 
the re.st results. Lane v. Vigh ton, Ambl. 411.* 

Resulting trusts of copyholds, as well as of free- 
liolds, are within the statute of frauds and perjuries. 
JVilhers v. Withers, Ambl. 152. Stat. of Fhauds ; 
CoPYiroi.Ds. 

Where a resulting trust is insisted on in opposition 
to the legal operation of a will, parol eviilcncc may 
be admitted to rebut the crpiity. l^ke v. Lake, Ambl. 
127. Will, C. of ; Evidknoe, Paiiot.. 

Kents and profits undisposed of belong to the 
owner of the inheritance, or persons entitled to the 
enjoyment. Hopkins v. Hopkins^ 1 Ves. 258. Ca. 
temp. Tall). 44. Rrnts ani» Pnor iTs. 

If in voluntary deeds and wills there is no decla- 
ration of trusts of term, they lesiiU to donor ; but 
secus, if for valuable consideration, and in nature of 
contract for benefit of wife and issue. Bnm u v. 
Jones, 1 Atk. 190. Deehs, C. of ; Voluntary 
Deeds ; Limitation of 'L'eiim. 

A bare intention, or even negative words, will not 
exclude an heir at law from insisting on a rcsuiling 
trust ; but a man, by empowering other persons to 
disTOscof his estate, disinherits his heir as much as 
by tiis own actual disposition ; therefore vlv’fe a tes- 
tator appoints his executor .) seP Ui*^ • '•l.hc, it. is 
turned into personal assets, . • ! leaves le resulting 
trust for the heir ; but if the testator says, ** J will 
iny heir shall sell the land,” he is not obliged to sell 
it. Cooky, Duckenjield, 2 Atk. 568. Powkii 
OF Salk ; Assets. 

He who pays purchase money has a r<'sulting trust, 
but he must clearly piovo payment. Willis v, Willis, 

2 Atk. 71« 

I’arol evidence admitted to shew a trust. I'rorn the 
mean circumstances of the ]ireteuded owner of the 
real estate, id. i*R. Evidln(-i:. 

Nothing is a resulting trust, under the stat. of frauds 
and peijuries, but what arc called trusts by operation 
of law. Lloyd v. Spilh't^ 2 Atk. 150. 

When an estate is purchased in tlic name of one 
person, and the money is paid by another, he has a 
resulting trust ; or when it is deciaicd only as to parr, 
and nothing said as to the ic^t, what remains undis- 
posed of, remains to the heir at Jaw. 1h, Con- 
sideration. 

In neither instances had the court declared rebutt- 
ing trusts by operation of law' unless in cases of fraud, 
and where trausactions have been can ' ,d o. tnald ii>t . 

lb. 

The heir at law does not want an express intention 
to take by will, though it is otherwise with regard to 
a deed. Ih. 

W II, by will, devised the jHir|>etual advowson of 
S to W C, upon trust to present his sun to the living, 
and that if the church shall next after his death be 
full of an incumbent, then to sell the perpetuity, and 
to apply the profit arising from the sale first to the 
payment of debts, and then to dislrihntc the surplus 
in thirds to his daughters. The trustees presented 
the son, who died ^fore the advowson was sold, 
leaving an. infant daughter, who brought her bill, in- 
sisting upon a resulting trust in the advowson to her, 
as heir at law, after debts and legacies paid. Held, 
that the whole legal estate being devised away, there 
could be no resulting trust for the heir. IJaickins v. 
Chappel, 1 Atk. 621. 

At common law, where an estate is devised to 
trustees and their heirs, the whole is gone fiom the 
-heir ; but in equity there may be a beneficial interest 
remaining to the heir upon the trust. Id,. 623* 

It is a certain rule in equity, that, where an estate 
is charged with an incumbrance for payment of debts, 
and after auch payment, the surplus is given over. 


the whole property vests in residuaiy legatee. 

S.C. Id. . ^ 

11 S, rector of B, devised his perpettial advowson 
of B to G S, willing* and desiring her to - sell; it to 
Eton college, ao<l on their refusal, to Trinity d^lcge, 
and on the refusal of Lmth, to any other college in 
Oxford or Cambridge, l>eing the best purchaser. 
This is not a resulting trust of the advowson to the 
heirs of the testator, hut a devise of the lieoeficial in- 
terest therein to G S, with an injunction only to sell 
to parti(rular societies, and on an avoidance by the 
death of the testator, the devisee and ^ not the heir 
shall present. Hill v. Bp. of' London, 1 Atk. 618. 

Where a real estate is devised to 1)C sold for pay- 
ment of debts, and no more is said, there is Clearly 
a resulting trust ; but if a parlicular reason occttfs 
why tile testalur should intend a 1>eneticial interest to 
the devisee, tlx're is no prci.'cdent that it shall not be 
held a IieneHcial interest, id. (ill). 

It seems to have been a general rule, that where 
lands were devised for a parlicidar purpose, that 
which remains after the purpose is satisfied, results. - 
id. 

frauds devisg^l to his wife and her heirs, to be sold 
for tliC payment of ilebts and Jegaeies in aid of the 
i pci;»i.:i.il estate, and not being sold, if the personal 
estate is suHicieiit to discharge the whole, the heir 
shall have the lands as a resulting trust. Buggins V. 
Yules, i) Mod. 122. ili-au. 

A directs that his c.%tate should Ih> sold after his 
death for several pmposes, and amongst others, that 
200/. should he disposed of as he, by a note, should 
appoint, anil dies intestate, having given no direc- 
tions. This 200/. shall he a resulting trust for tllQ 
heir at law. liuiblpn v. Freemmi, True. (Jhan. 541. 
Will, C. of ; lli:ni at Law. 

One devises lands to his executors (who are not 
ridations) to sell for tlic best pri(*c, and to p-ay debts, 
legacies, and funerals, so far as the same will extend, 
ami gives legacies to his heits at law, and 100/. to the 
children of one of Ids executors, but nothing to hiR 
cxernitors ; in sncli case, the executors shall lie but ' 
trustees for the heirs at law, after debts paid, Sturkeif 
V. Brooks, I 1*. \\'. 890. Exons, iikneficiallv 

INTRUFSl I D ; Ilrill AT i.AW. 

A d»;viscil to his wife a rent charge of 200/. for 
thirteen years, in trust, nevertheless, for the pay- 
ment^of liis debts and legacies ; he also devised to her 
certain lands ia augmentation of her jointure. The .j 
surplus of this rent charg»', aficr debts and legacies 
paid, is not a heiieficial trust for the wife, but a result- 
ing trust for the lieir. Wprli v. l*ackington, 8 
I*. C. 44. Will, C, of ; IIeiii at Law. 

Upon setlleuient of lands to be sold in trust for;* 
several jmrposcs, the residue is given to B and his 
heirs, reserving only 2t)0/. to appointee of settlor. ; 
settlor died without appointing ; the 200/. shall go to 
his heir, and nut to B or hi.s assignees. Anon, 1 Com. 
345. Sfiti.t. C.or; IIeiti ; Ton F.ii TO Ari'OiNT. 

liOnds are devised to three persons and their heirs, 
to the use of them and their heirs, upon the trusts after 
.iqenlioiieil, and then the testator directs them to con- 
' vey pait to A for ]it%, and other part toB in tail, bnt 
gives no direction as ty the remainder in fee, though 
two of the tiiistees w'cre i elated to the testator, yotjfoo!^ 
remainder in fee ill not bfflOfig to them, but te 'd 
resulting trust foil the testator’s son. Hobart y. C«. 
Suffolk, 2 \ crn. 644. Will, C. of ,■ Heir at Law. 

A, by will, devi>es his lands to Uttstoes to sell and 
disnose of the money as he by Wtjldlig; should appoint, 
and for want of appointment, td’liU four nephews, and 
by writing appoints his trustees 40 pay several sums 
to several persons, but not. near the value of lands : 
decreed thesurplus to the heir, and not to the nophewi«, 
as, an interest faulting and not disposed of. City if 
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Void, 


Dci^laraiiou of. 


ZtondoH V. Garramiy, 2 V^crii, 571. Wn.i., C. of; 
lIjiiR AT La Mr ; Landh devised 'lo be sold ; Pouter. 

Land is devised to trustees to selli and out of 
the money arising* by the sale, amongst other sums to 
pay 100/. to his heir at Jaw ; aud no dis|)Ositlon is 
made by the testator of the surplus of his estate, the 
land shall not be turned into personal estate, nor more 
sold than is necessary to pay the legacy, and the heir 
shall have the surplus. Randall v. Bottkeut 2 Vern. 
425. L're. Ch. 102. S. C. Land devised for Sale; 
SuiiELus ; Heir at Law. 

A grant o^ the next avoidance to one without his 
privity, held a resulting trust for the grantor, no other 
trust b^ng declared. Norfolk v. Browne, Pice. Chan. 
80. Grant. j 

A inortgagi*c assigns over his mortgage to .1, and 
declares a trust by parol for other persons. J acknow- 
ledges the trust ; there being an express trust declared, 
though by parol only, shall prevent a resulting trust 
to the assignor, lielasis v. Compton, 2 Vern. 294. 
Trust, Declaration of. 

Devise of lands to his (!ousiti A, and his heirs, in 
trust to lic sold for payment of his debts and Icgat'ies, 
and makes A executor, the surplus aftf/- debts afid le- 
gacies, no resulting trust for the heir, «is it would Iiua'c 
been in a like ease on a conveyance executed. Connins:- 
hum V. Mellish, Prcc. Chan. 31. S. C. 2 Vein. 246. 
Will, C. of; Hiju at Laav- 

Term raised for a particular purpose, ivlicn that 
purpose is answered the term shall be in trust for the 
heir. Levet v. Needham, 2 Vern. 130. Term 
SAT isT'iF.o ; Heir at Law. 

If lauds ai'e appointed to pay debts, the heir is en- 
titled to them when the debts are paid ; and if to be 
sold ha is entitled to the suiplus, hut if tiicre be any 
abuse, his remedy is against tljc trustee and not against 
the purchaser. Culpepper v. Aston, 2 Cli. C‘a. 115. 
SMqnare, if a pun'liascr with notice might not he 
afleeted. lliin at Laav ; Devise to pay Demis; 
Surplus. 

If a feme covert joins with her husliaiid in a fine 
and mortgage of licr jointure lands, liiere results a 
trust for her when the mortgage is paiil, to have the 
lands again ; so if a jointure is made of lauds which 
:iro inortgagiid, the wife may rcilcem, and her exe- 
cutor shall hold over till repaid with interest. JSarlie 
V. Stile, 1 Ch. C.i.271. Jlaumer v. Uayiner, 2 Vent. 
343. S. P. AlouTCiAor. ; Huwm- &: Wiie. 


VII. Void on FRAVDn.rNT, lavskd <)R suhsistinc;. 

Tf a testator means to create a trust, and the tiuU 
be ineffectually created, or fails, the next of kin take. 
rOmmanney v. Butcher, 1 Turn. ^ 1\, 270. A’ext 
OF Kin. 

Kesidue to trustees on trust for purposes too gene- 
ral for court to execute. Mext uf kin shall take. 
Vezey v Jamson, 1 S. & S. 69. Residue; Next of 

Kin. 

Where estate is devised in trust for two daughtei-s 
£br life, with remainders in each moiety fur their 
children at tM-enty-one, aud a power of sale is given, 
to trustees, the power of sale iiuhsists though one- 
daughter is dead and her rhihireii liuve attained 
twenty-ODC. Trmer v. Kn\ghtleti, 6 IMud. 135. 
Power of Sale. ' : 

Trust of an annuity for a chailf y charged upon a 
devised estate being void untlcr the act 9 (j. 2. c. 36. 
docs not pass by a residuary disposition, but sinks 
for the benefit erf^tbe specific devisees. Baker v. 
JIall, 12 Ves. 4^* Residue ; Mortmain ; Trust 
besultinij ; Dkvisai. 

A, being in insolvent circumstances, sufiers aoo- 
fhat person to become the apparent owner of bis farm 
(fliHigii under a secret trust for him,) A shall not 
have against the landlord, a specific .^j^xoculion. of an 


agreement made by him with the trustee, the land- 
lord supposing tho trustee to have lieen tlic rightful 
owner,' and confiding in his solvency. 0*J[erlihyy, 
Hedges, 1 Scho. & L. 123. Fraud ; Spec. Peuf. 

I Deviso by will, attested Iiy three wi|nesses, tp A, 
13 aud C, and the heirs of the survivor ; the bill 
slated that it was upon a secret trust for a charity 
declared hy an instrument executed at the same time 
as tlio will, and altcstcsd by two witnesses only, \yhicli 
was admitted by the answer : Held, that the de- 
vise was void under the statute of mortmain. Bo- 
som V. Stiiliiam, 1 JCdcn, 508. S. C. 1 Cox, 16. 
lMori'main. 

Devise held to be void, being proved to be upon a 
secret trust for a charity ; conveyances having been 
made by the devisees, and the trust declared, though 
they denied by their answer, having mailc any pro- 
mise. I'ldieards v. Pike, 1 Eden, 267. Mortmain. 

Money directed to be laid out in lands for an 
illegal purpose shall not be laid out for the heir, but 
the trust is void altogether. As to the testatrix’s real 
estate, which was devised to be sold, partly for such 
purposes, the heir was declared entitled to the sur- 
plus proceeds. Mogg v. Hodges, 2 Ves. 52. Heir 

AT Lam’. 

Jlevise to trustees for a chaiity, the trustees die in 
the testator’s lifetime, this subsists in equity though 
l.apsed at law. Att. Gen. v. Hicknuin, W. Kel. 4. 
CnvuiTY. 

Hill for a discovery whether in a mortgage made by 
A to 13, which had been assigned to the defendant, 
there was not some trust declared for the benefit of 
llic phiiutiff; defendant by answer denied that there 
was any trust declared for the plaintifiT. The answer 
being replied to, the r|Ucslion at the hearing whether 
tin* defendant should he ohligcMl to produce 3ie deed, 
the court would not compel hi\n to do it. Qu* *1 
Hall V. Atkinson, 2 Vern. 463. Pu. Production of 
Deeds; Discovi uy. 


VTll. Dlcr.AUA'lION OF 

On lease for livt's to the lessee anil her heirs, ano- 
ther to her and her cxemiturs ; as to the efiTect in eijuity 
of a declaration of trust lor A simply ; quare ? but if the 
leases were inorely rcnmvals by a guardian, tho trust 
must follow the actual interest of the infant, viz. in 
one estate to the heir, in the othqr to the executor. 
Milner v. l.d, iiareirooil, 18 Ves. 274. Distribu- 
tion. 

All declarations of trust under the statute must be 
in writing. Willis v. Willis, 2 Atk. 71. Frauds, 
Scat. <»f. 

A purchases an estate in name of 13, aud suflers 
him to exemilc lease thereol', aud gives receipt for 
rents in name of H, but no dcelaratiou of trust was 
I exoeuted by 13. Hill by A’s heir for conveyance 
and account dismissed. JJelane v. JJelane, 7 Bro- 
P. C. 279. 

A, being in possession of lands for a long term of 
years, contracts for tlie purchase of the reversion and 
inlieiitanee, but to jireveiit merger of the term takes 
conveyance to H altso lately ami without declaration 
of trust from H. 4’lic title deeda.remaui throughout 
in the custody of A and those claiifiing uoder him. 
H held to be a trustee only for A. Lever v. Andrews, 
7 lint. P. C. 288. 

'J hough there can be no parol declaration of a trust 
since 29 Car. 2. yet parol evidence is proper in avoid- 
ance of.fraud. Hutchins v. Lee$ I Atk. 448. Evi- 
dence Parol. 

' A,beinginpo8sessionoflheofficeofcleTkof.thecrown, 

&c. in the King’s Bench, in which B has also an estate 
for life, procures B to surrender, and solicits a patent 
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for lilmaelf and C, and takes a note from C, promis* 
ing to declare a trust for A. The patent afterwards 
is obtained ; A dies in debt, and without callin" for 
a decoration of this trust ; this note was held to be a 
sufficient declaration of trust. Bellamy v. Burrow, 
Forres. 97. 

C lends money upon mortgage of copyhold, but 
being infirm, Ac. surrender, &c. is taken in name of 
P, who executes a declaration of trust. C after pur- 
chases the ec^uity of redemption, and second sunun- 
der is made in the name also of D, but without a 
declaration of trust : Held sufficient trust within 
the statute of frauds without a second declaration of 
trust. Acherley v. Achertey, 7 13ro. 1*.C.‘273. Stat. 
OF Frauds. 

A by marriage articles covenanted that all lands he 
should afterwards purchase in the parish of K, should 
be to the uses of the articles. lie purchased lands 
in K and took a conveyance in fee in the name of 
his youngest . son, without a declaration of trust : 
Held that youngest son was a trustee as to the lands 
for the parties entitled under the settlement. Blake v. 
Blake, 7 Bro, P. C. 241. Parent and Child; 
Trust. 

A, a freeman of London purchases in the name of 
B, but no trust dcclai^l. A dies, avd ^ aives a 
declaration of trust, this is ^ood a^aio^i Ut: custom. 
Ambrose v. Ambrose, 1 1*. 321. *!ustoai of 

liON'DON. 

A, by will, gave lands to S, and having afterwards 
purchaM other lauds, he on his death-bed desired 
B his heir at law, not to hinder S from enjoying the 
new purchased lands, though he had luit by any 
wilting declared the trust fur IS. B sulfered S to en- 
joy the lands eleven years, and then pretended he 
thought the after-purchased lands had passed by the 
will ; decreed that this was out of the statute of frauds, 
and that B letting S enjoy it so long, was an execu- 
tion of the trust, and thoiigli no cxpicss fraud was 
proved against B, (as in Lester Foavroft, Colics* 
P. C. 108.) yet the possession for eleven years was a 
strong presumptio!! that lie suffered it in execution of 
the testator’s declaration. Jlarris v. llarurll, Gilb. 
Fq. Hep. 11. Frauds, Stat. of. 

A purchases lands in his eldest .son’s name, and 
puts him into possession, Ac. the son falling sick 
takes a declaration of tiust from liirn, and after the 
son’s recovery he is permitted to continue in possfis- 
siou. The son marries and dies, and then fatiici 
gets a conveyance from his younger f-m. Ihc <dfi si 
son’s wife shall have do\\cv in these Is. Bale- 
man V. Bateman, 2 Vein. 43(j. JJowi.it ; Parent 
A Child. 

Mortgage in fee 700Z. paul by A, but half of the 
money was IPs, yet for want of a declaration in writ- 
ing, B was not admitted to read to the proof of it ko 
as to create a tnist for him, being against the statute 
of frauds. Kewton v. Fresloit, Prcc. Chan. 103. Pii. 
Fviiicncb. 

A mortgagee assigns over his mortgage to S, and 
declaics a trust by parol for other persons ; J acknow- 
ledges the trust, there licing an express trust declared 
though by parol only, shall prevent a resulting trust 
to the assignee. Belasis v. Compton, 2 Veru. 294. 
Trust rxsuliing. 

Devise of 1500/. to A and B for such uses as tes- 
tator had declared, to them, and by them not to be 
disclosed. A in the life of B writes a letter disclosing 
.the .trust. This is a good declaration of the trust. 
Crooke v Brookeing, 2 Vein. 106. 

A purchases in the name of B, and pays the pur- 
chase-money ; B claims the estate ; there binng no de- 
claration of trust, A may be admitted to read proofs 
that he paid the purchase-money, but then those proofs 
must be vciy dear to make it a tiust arising by im- 


ilieation of law. Omoigtie TAwing, 1 Vern. 366. 
Kvid. 


IX. COSSTRUCIION OF. 

Power to trustees to lay out money on securities, 
includes power to give discharges to borrowers. 
Bund V. Harman, 5 ^Ind. 368. Trustees, Powers 

OF. 

Trust to pay the dividends fitnn time to time into 
the prosier hands of a man, or on his proper order or 
receipt, subscribed with his own hand, that they 
should not he grantable, transferable, or otherwise tta* 
signablc, by way of anticipation of any unrepeiyed 
payment, or any pari thereof ; on his decease, the prin- 
cipal to lie paid to such persons, as in a course of ad* 
ministration would become entitled to his personal 
estate, and he had ilicd intestate ; an iiiteiestfor life in 
the dividends, assignable under a commission of bank- 
ruptcy, with a I imitation over of the principal to those 
cntitletl under the statute of distributions. Brandon 
V. Robinson, V'^cs. 429. Bankcy. Assigt. 

A fee will pass without the word heirs,” whore a 
trusL :ii' land can he satisfied in no other way. VUliere 
V. Viitiers, 2 Atk. 72. Fee. 


X. Thfau Tncidents. 

Devise to a corporation upon trust, ** from time to 
time yearly for ever,” to lay out the yearly rents and 
profits in the w^pairs of a road, ” at tlieir uiscietlons.” 
UiNHi an information against the cor}H>ration, at the 
relation of the trustees of the road, under a turn- 
pike act, an account was directed from the time of 
passing the act. No analogy in case of trust to the 
statute of limitations. AtU Oen, v. Brewer's Comp., 

1 Mer. 495. liENcnii of Time ; Account. 

I Though no time bars a direct trust, as between cei- 
tni(/ne trust and trustee, a constructive trust may be bar- 
red by long actpiiesceiice ; though the true state oft he fact 
may be easily ascerluiiied, and the ground of oij^nal 
ndief was clear, and even arising out of fraud. Beck- 
Jvid v. H ade, 17 Vcs. 97. Lknc.i h or Time. 

Insurable interest exists in a trustee in respect of the 
leg^l interest in a ship, as in the cestui gue trust, in 
I n'spcct of the e(iuitalde. Kip. Yalbyp, 15 Ves. 67. 

iNSniANCH. 

VVit.li respcc.t to the operation of the statute of limi- 
tatious upon eases of trusts in equity, the distinction 
is, if the trust be eoustituted by act of the parties, the 
possession of the tnislec is the possession of the cestid 
gue trust, and no lengtii of such possession will bar ; 
if a party is to be constituted a trustee by the decree 
of a court of equity, fou ruled on fraud or the like, his 
possession is adverse, and the statute of limitations 
will run from the time that the circumstances of the 
fraud were discovered, liovenden v. Ld. Annedoy, 

2 Schu. A L. 633. Limit. Stat. of. 

Where questior^ arises on interest in a trust. ^nd, 
separated from general residue, the costs must ebme 
out of the particular d'und, and having been given by 
decree, as s^iccitically prayed by bill, out oftheW^lK^l 
personal estate, j:hc decree, ^though affirmed ttt bther 
respects, was erftrected in that particular, being consi- 
dered as relief prayed, and therefore not within tim 
rule against appeal foi costs oqlyv Jenour y. Jtnowr,. 
10 Ves. 562. Costs; Afpeaju • . 

Rule that trust estate will 1m a general devise, 
is confined by objects, wpeaijmg on will inconsistent 
with ^that intention. Sajr. Morgan, 10 Vcs. 101. 
Will, C* OF, WHAT PASSES. 

By a dcyj|^ in general terms, a trust estate will 
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iMUf, unless an intention to tlie contraiy can be col- 
lected from expressions in rho will, or purposes, or ob- 
jects, of the testator, Ld, lirayhnwke v. Inskip, 8 Vcs. 
417. Will, C. of, wfMT passes. 

A renewal taken by tenant for life, of a lease for 
lives, is a trost for the benefit of thoM in remainder, 
qind a fine levied by the heir of such'tenpt for Itlo 
keeping ]x)ssession of the title deeds will not bar 
in remainder ; nor will any length of lime 
during such a suppression of deeds. Jhu /es v. 
Sleu'Kit, I Sclio. & L. 209. Lease, Renew at. of; 
SuppKESsAi. OF Deeds. 

Under residuary disposition by will to natural son, 
his heirs, executors, administrators and assigns for 
ever, to and for his and their own use and behoof ; a 
trust estate did not pass. Thp. Hirtlell, 0 ^‘es. 57(). 

Wll-L, C. OF, WHAT passes; IlASTAItU. 

A general devise by a trustee did not pass the trust 
’estate, .‘lu. Oen. v, Jittl/ei'i 5 \ e^. 33i). Will, C. 

OF, WHAT PASSES. 

Trust legacy cannot lapse by death of trustee. 
Moggridf^c V, Thacku'cllt 1 Ves J. 475. S. C. 3 ibo. 
C. (I. 517. affd. 13 Ves. 41(j. Lai*ski> Lh:a( ies. 

Costs of course out of the fund to ag^y'/its, reecivors. 
and trustees, who have accounted fairly, and paid 
money into court ; costs cannot he given to a college 
individually, nor as a corporation, unless proved so. 
Att. Gen, v. Cili^ of' Loudon^ 1 \ cs. J. 24(j. S. C. 
3Hro.C.C.171. ‘Un.Cosrs. 

A rule that trusts are not within the statute of li- 
mitations, applies only as hetween trustee and cr-st a /. 
tfue trust, and will not hold where a (daim is made 
after a great length of time against a trustee by im- 
plication of law, more especially wlu re such implica- 
tion is to be laised upon a doubtful evuiity. Toivm- 
end V. ToiniM'ndt I (aix, 28. S. G, 1 jlio. C. C. 
551. quod vide. Limit., St at. of. 

If a trust goes too far, it is \oid only for the ex- 
cess, if capable of being i-harly ilisliiigiiislicil. 
Pkipps V. cited, 2 V. iSc H. 57, iioUj (/i). 

Kxcess. 

In a manor, the custom was to grant for three 
lives successively ; A, heing die last life in an old 
copy, obtained a fresh grant to 11 i\ (’ ; A, paying 
the whole tine, 11 6c C ammo held irusU'cs for A. 
mprs V, D'h/zm. Aiubl. 151. 

Trust to take cfiect, according to the whole intent 
or not at all. iWagg v. /hzdgr.s, 2 Vcs. 54. 

Where the legal estate is iu trustee, copyhoivl Kiids 
will pass under the Avill of rr^fni t/nr trust, Avithoul 
surrender befoie the statute. Gihstm v. lio^rrs, 

. Anibl. 94. s. C. I Vcs. 485. 4 \ es. 288. i^n). 

Copyhold ; Surhenoeh to Use to- \N ill. 

Where legal interest in copyhold is in one, and 
equitable interest is in anolher, court can onler, in 
bankiuptcy, trustee to surrender witlioul. cimscnt of 
eestui qua trust. Lx/z. Jiiiller, 1 Aik. 215. Uankca'. 
Conveyance ; Suhkenoeu ur Copviiold. 

A wife is not dowablc out of the trust of a custo- 
maiy freehold. Godwin v. Il'insmore, 2 Aik. 52(), 
Doweb ok what. 

That a wife is not dowable of a trust estate is now 
. an established doctrine. S. C. 

In Bunks V. SutUm, 2 IMo. Til.'i, 717, Sir John 
.Tckyll took a distinction iu regi^rd to a trust, where 
it descended to llie .husband from another, and not 
created by himself, but Ld*. Talbot id'tcrwards, in the 
case of the Alt, (hit. v. Hcotl, Torres J- 138, dcletiniued 
directly contraiy to this distinction. S. C. Ih. 

Trust estate in copyhold unsurrendered will pass by 
will unattested. Tit^'iteU v. iV/gc. 2Atk. 37. S. C. 
Barnard. 9 Dick, C opyhold; Will. 

The trust of a copyhold not necessary to be surren- 
dered* Morey v.Shnriner, I Atk. 390. Copyhold, 

A devises a liust eslaic to B and bis heirs, and 
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dies ; B dies ; the wife of B cannot be endowed of it 
All, Gen, v. Scott, Forres. 138. Doweii. 

A trust or equity of redemption of a copyhold can- 
not pass by a will, unless attested by three witnesses. 
IVagstaffe v. Waeetaffe, 2 P. W. 261. Appieyard v, 
11 W, Sel. Ch. Ca. 42. But see Tuffnell v. Page, 
Dick. 76. S. C. 2 Aik. 37. Win, ArrESTATioN 
of; Copyhold; Kqvity of TIkdemptton. 

Statute of limitations cannot bo pleaded wlicro le- 
gal estate is iu tiustees. iMiwley v. Lawley, 9 Mod. 
33. Pl. Plea ; Stat. of Liahtations. 

There shall be a tenancy by the curtesy of a trust, 
as well as of a legal estate. Watts v. Bale, 1 P. W. 
108. Tenancy ky Cvutesy. 

'The willow of the cestui ijiie trust of a copyhold 
estate shall have her frcc-lierich us well as if her hus- 
band had had the legal estate ; inuncy is to be in- 
vested iu land, and settled on a woman in tail ; she 
marries, has a (‘hihl, and dies, before the money is 
laid out. I'hc husband shall have the interest of the 
money for his life. A man shall be tenant by curtesy 
of a trust, as well ns of a legaLestate. Outway v. 
lludmi, 2Vern. 585. llusa. «'Wifr; Chose in 
Action ; 'I'enant uy ('lojiirsy, 

A and his wife being assignees of a lease, mortgage 
to '1 ; A becomes insolvent, and the titleiiiot lieiiig 
good, (!, who had the real title, in compassibu to A’s 
wife, makes a lease in trust for her. Docrecd, the 
trustees to make a new mortgage to B. Seaboimtev, 
Powell, 2 Vern, 11. 

Statute of limitations does not run against a trust. 
Holies* rase, 2 \'cnt. 345. Stat. of Limitaiton.s. 

Plaintiff, who was made chief justice at Oxford 
during the dilfercnees between ilic king and his parlia- 
ment, but never sat at Westminster, brought his bill 
against tlie prothonolaries for an account of the monies 
received by them, by an implied trust, luitule ojHcii, 
to which they pleaded the statute. Plea over-ruled. 
Sir I'A. lleoth v. Ilculeif, 1 CIt. Ca. 21, 3Cli. Ucp. 
8 : for the statute of liinitaiioiis does not oxleml to a 
trust. Sheldon v. Wildman, 2 Cli. Ca. 26. 2 Freein. 
J5li. Stat. OF liiAuTATfoNs, 
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A trust for sale vested in A and his heirs cannot be 
executetl by an assignee of A. lirudj'ord v. lielfidd, 
2 Sim. 264. 

Lill against a trustee who has assigned his trust; 
the assignee ought to )>e made a pa ity as. the decree 
should In) first against him, and the trustee to stand 
as a si;eurity. Hurl v. IJeuurt, 2 I3n>. C. C. 225. 
Pl. 1*A11TY, 

rrust estate will pass by a general devise. Ilu whins . 
OhecH , 2 Ves. 559. Will ('. of, wiiat passes. 

Trust of copyliidil passes by utiaUesled will. Tuff^ 
Iirll V. Page, i)ick. 76. S. C. 2 Atk. 37. Barn. 12. 
But see contra, 2 P. W. 261. 

A lieing impropriator of a parish, demised part of 
the tithes to certain parishioners ;is trustees for ](X)0 
years, who re-demised it to him for 999 years uinlcr 
the yearly rent of 50/., payable to the tmstees, as a 
provision for a preacher, to be uoininatcd by the trus- 
tees. The heir of A afterwards sold the rectory to . 
B, and the representative of the surviving trustee 
was ])revailcd upon to assign to B, the right of no- 
minating a preacher. From the date of the original 
demise, and for forty years after the latter transac- 
tion, the preacher wits constantly nominated by the 
parisliioncrs ; but u))ou a eontc.st between them and B, 
It was held tiiat the right of nomination was abso- 
lutely in the trustees, and (hat the assignment of that 
light was a breach of trust ; and directions were given 
by the bouse of lords for the re-establishincnt of the 
trust in trustees to be impartially chosen. Foley v. 
Att. Geiu, 7 Bro. P. C. 249. Bkeach of Teust. 
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A, seiseil of the manor and patronage of W, by will 
pelves 100/. per annum rent-charge, and the advowsoii 
to six trustees, and those tnistees wlien reduced, to 
choose others ; B, the oul^ surviving trustee assigns his 
trust to others who nominate to the church, being a 
donative ; decieed the assignees of the trust, though 
the assignment was made by one only who survived, 
had the right to noniinaUt to the church and not the 
owner of the manor. All. Gen., v. h'loiier, 2 Ves. 
748. Advowson'. 

A, by will, gives 300/. to a feme coveit witliont 
creating any separate trust of it, made payable out of 
n reversion expectant on an estate fiir life, 'rin; h;- 
gatcc's linsbaiid inukes an assignment of tliis legacy to 
trustees for the benefit of liis <;hildren, and after by 
will taking notice of tlu; legacy, devises it in like 
manner fur the benefit of his chihlren, and makes his 
wife executrix and dies, 'fhe estate for life drops, and 
tlic widow applies to the executor of the first testator 
for the 300/. legacy, the widow and executor come to 
an agreement that she should ac<-ept of 200/. in full, 
and the land was spld. 'I'he. widow joined in the sale 
and the 200/. was ptiid, and the willow gave :i ii*lea'<o ; 
bill brou^^ht by the chihlren for the 30M/. legacy 
under llieir father’s assignment and will ; decreed that 
the husband had a power to extingui^ih or i> 'case the 
legacy, and had made # good assi' -m’ 't ^ cpilty, 
(though not at law fis a cIiom.* iii act '.on • ■ i nhich ho 
confirming by his will, had In id hiswue lie legatee. 
The widow giving no iioti* o of this assigiunent, tlse 
executor should be answcialile for the, 200/. to the 
chihlren, but as to the 100/. which the executor hail 
drawn her in to release, lie should stand charged with, 
for he ought at first to have paid the whole legacy ; and 
though this legacy was charged on a fund whiih w.is 
not immediate for raising it, yet being given to the 
wife in pv<esenti, when the fund comes in, it shall cany 
interest from testator’s death, which must likewise go 
to the children. Atkins v. Dnnbnrut I (iilh. fiij. 
Hep. 88. Vide 1 (/h. Ca. 232. 3 (’h. Kep. 90. 
1 Roll. Ab. 380. lIi'SH. & WiFKj Assign viknt ok 
CllOSK IN AcilON. 
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Where parent is tenant for life with remainder ovci 
to trustees for 500 yi'aiN, upon interest to raise [jor- 
tioiis for younger children, ami parent has power 
to appoint ^)ortions by deed or will, they cannot be 
raised during parent’s lifetime, and whole sniii cannoi 
* be raised until they have attained lwr> .tY- ' no. ir,;.*. • 

V. Bold, 1 S. & S. 507. roin iONs. 

A trust to be carried into execution by the court, 
must be of such a nature tliat it can be under the con- 
trol of the court. Ommnnnei,' v. Bnicher, 1 'I'urii. ^ 
R. 270. 

Infant died seised of equitable estate desccndeil cr 
parte materHtU Ills incapacity to call for convey- 
ance of legal estate, (wliereby course of descent might 
be chang^,) is not reason for it to be considered as 
actually done, it being trustee’s duty not to convey till 
called upon. Lungleyv, Sneyd, 1 S. .Nl S. 45. Ink.ant; 
Descent ; Esvatk r.i OAT. ; Kstate imx itahi.e. 

“ I give to A C 600/., and it is my will and desire 
that A C may dispose of the same amongst her rela- 
tions, as she by will may think proper.” Held a trust 
for the relations of A (.’, and the 500/. well bequeathed 
by the will of A C to her sister, and her sister’s chil- 
dren, though made without reference to the will of the 
first testator. Forbes v. Ball, 3 Mer. 437. Will, 
C. OF ; Words Precatory. 

Residuary devise and bequest for such of the tes- 
tator's relations and kindred in such proportions, &c. 
as bis executors should think proper, recommending 
and advising his said trustees and executors to give 
^ greaM share to such person and persons who in 
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their opinion and judgment sliould appear to them to 
lie his nearest relatione and mdst desereuig, declaring 
his intention not to control their., discrWion, but that 
every thing relative to that disposition, who were his 
relations, and the proportions, should be entirely in 
the discretion of the said trustees and executors, and 
the heirs, executors and admiijwtrators of the sur- 
vivor of them : hold, a trust and a power : the ground 
of the power being jirrsomTl confidence, it is prtnifx 
Jtteie limiU'il to llic original truslj^, not without ex- 
press woitls passing to others to whom by legal trans- 
mission the same character may happen to belong ; 
and caniiut he executed by the devisees and executors, 
for that si>i-cilii: purpose only, of llic surviving trus- 
tee ; a trust, therefoi-e, executed by the court lor the 
next of kin at the death of the testator accordiug to 
the statute of distributions. Cole v. ir«(/c, 16 Ves. 27. 

The real estate, except what wasroaverted in execu- 
tion of the powei, taken liy the next of kin as real, 
the will not operating a coiivcision out and out ; the 
repre.^entative, tlicrcCoie, tlie trust being disappointed, 
taking the icspective estates as they find them, have 
no equity against each other , the costs ap|N>rtioned 
accortling to ^lie value of the ical and |X'isonal rs- 
l.iics. U niter w ’Miinmle, 19 \'es. 424. Will, C. 

<• . 'I'zir.vrrFs, nisciu-i h»nauy I’owrii. 

\\ here a term fur years was by settlement vested in 
tnistees to raise, liy sale or moilga‘;e, money to dis- 
charge the debts of t!ic teuant for life, who, soon aftCr 
with liis own money pa^ys the debts, without taking 
assigninents of the securities ; a iiiorlgagi! of it by 
the trustees, Koveral years after, by diiectiun of the - 
tenant for life, is a due execution of the trust. Te- 
nant for life has, during bis own life, a right to (^11 
for an execution of the trust, and to stand in the 
place of cicdilors. After an expicss dix'larntiou of 
the Icnuiit for iii’e to charge, it cannot, fium the debts 
being paid liy him, from no assignincnl of the scciiri- 
lies being taken, or from length of time, be presumed 
he iiitinded to exonerate the estate, lleddington 
l{cdthn}j;lon, 1 Hall ^ H. 131. .Moutg.vgi: ; Tk- 

KAM FOU I.IFE. 

This court cannot execute a mere power, but will ex- 
ecute a trust which fails by tlie doalli of the trustee or 
nct‘ideiit. /boicn v. //iggs, 8 \ es. 570. Juuisuic. ; 
I’nWLll. 

I’owcr, which by the wdll the parly is requested to 
execute as a iluty, he is a truFlee for llio exercise of 
it, jfiid has no discretion as to the exercise of it or 
nor.: the com t adopts the principle as to trusts, and 
will not ])einiit his negligence, accident, or other cir- 
cumslanees, to disappoint the interest of those for 
whose benefit he is to execute it. Id. 574. 

Where by neglect the iiiindjcr of trustees in a trust 
to present to n living was not filled up at the time of 
an avoidance, ttie court w'oiild not by iniunction pre- 
vent the eH'eid of a prcKeutatioii under the legal title 
of the heir of the surviving trustee, without a special 
ground ; fnit the court will take care as to the future, 
that the trust shall be properly filled up. Att. Oen, 
V. lip, Liiehjield, 5 Ves. 825. Vresentation to 
Living ; Laciifs ; Injunction. 

Under a comn^issiuii of charitable uses, itj,-sWas 
agreed, that copyhold lands formerly surrenders for 
maintenance of a minister in W« Chapel should be 
let, and the rents employed towards mainteQaQOe .4if 
the minister to be ehusen^alld appointed by the ih- 
habitu^its, and /resented and allowed by the lord of 
the manor, who, upon complaint, might give the 
minister half a year’s warning, aod, if he had not re- 
formed by that time, remove 'hsto ; the information 
prayed, that the lord migb| -hei-^^decrecd to allow 
and approve the candidate wito had the ma- 
jority of votes, which was refused on the ground 
of misconduct, and the evidence clearly proving it» n 
new electioi^ was directed, upon winch the same 
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Cfuididate beiog ietiirne(i« and producing strong afll- 
davits of good conduct fur the last six years« 
the decrqe stating the aflidavits declared, that in con- 
sequence of ilicni, the relator deserved the approba- 
tion of the trustees* Gen, v. Marq, Stafford, 

-.3 Ves. 77- Chsritadl* Usks. 

Tnist^s of copyholds in trust for repairing the 
church of A, and ohapel of 11, in that parish, by 
desire of the parishioners bought new ground and 
built a new chapel, the old being too small, and in 
ruins : this was , held not a deviation from the trust, 
and the trustees weld allowed to apply the rents and 
savings towards it, but not to mortgage tlie estate. 
Att. Geh, V. Foj/ster, lAiist. ll(i. Ciiauity. 

A trust fund is created by will to be laid out in the 
purchase of lands : an estate is purchased, and trust 
money is laid out in repairs and improvcTiicnts ; this 
is a misapplication, and shall not be allowed ; part 
of the trust money was sold out just iMjfore a dividend 
was pliable ; no allowance can be ni:i<lc to tiic 
tenant ror life who would he entitled to tlie dividend 
in the price : where a trustee sells »)ut trust money, 
the cestui que trust may elect wlielhor he will liave it 
replaced, or l)c paid the produce of id JiostocU v. 
Blakenetf, 2 llro. C. C. 6o3. 

Archbishop P. devised his options to trustees, rc- 
g^atd being had in the dispositions of them according 
to their discretion, to his eldest son, i)r. P., the hus- 
bands of his daughters, his present and former chap' 
lains, &c. : held a personal trust, and the Ireasnrer- 
ahip of C. being vacant, one of the trustees might 
present the other, he being within the description in 
the will- Potter v. Chapman, Amhl. 9b. 8. C. 

1 Dick- 14(i. Will, C. of ; Pukskntatiox lo 
Benefice- 

A collegiate body r’onipellablc to execute a trust as 
a private person, and though the bill not brought re- 
cently- Green v. Itutheiforlh, I Ves. 4(iB. Col- 
i.EOEji Lacues* 

Piescntation to a living ; twenty-five trustees were 
to meet and to present and elect a clergyman ; one 
dies, the rest arc equally divided, half being in favour 
of A, the rest voting for J3 : upon tiic death of the 
supporters of the latter, the friends of A meet and 
sign a presentation for him : this is void at law, and 
cannot be supported in C(|uity : there should have 
been a distinct notice fur the meeting of all ; a direc- 
tion, that the trustees should meet for such pnr|^)se 
within “ four months,*’ from the death of an Incum- 
bent, does not prevent Ihcir meeting after that time : 
trustees cannot make proxies to vote in such a ])er- 
sonal trust as the above, tiiough if a choice w'erc re- 
gularly made at a proper meeting, tliey might, for the 
mere purpose of signing the presentation. JJisusage 
evidence of abandonment by consent, as to part of a 
constitution, which arose from consent. Att. Gen. v. 
Scott, 1 Ves. 413. Pkesentation to JJenfi icf.. 

Trustees for a parish having the right of electing a 
vicar, cannot vote by proxy, fur it is a personal trust. 
Wilson V- DennisoH, A mb. 8*2. 

J S, by will, lent 8784/. to A, in inist, to be in- 
vested in lands, and settled on lft;rsclf for life ; re- 
mainder to the heirs of li. A decree was had against 
A, to lay out the lopney in lanils, and to settle the 
same according to J ivlll. A purchased land to 
the value of 3300/. and devised tlose lands to C 
(who was heir at law to B) anil her heirs, and gave 
several legacies, which could not be paid if the devise 
were not to be taken as part satisfaction, and for that 
jMSon U was so deor^. Gibson v. Scudainore, Sel- 
ph- Ca. 63* 

W'here oi&c of justice or profits is in trust, the 

^te of majority of cestui que trusts may hind the rest. 

'ounger v. Welham, 3 Swan. 180- Public OFiicEft- j 
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Court ordering loss on trust estate, in consequence 
of conduct of trustees, to be made up by trustees per- 
sonally, refused interest on account, which was com- 
paratively but a small sum. Bone v. C(mke, 13 Price, 
343. S. C. 1 INPClel. 168. Intehest. 

Where a person, executor and trustee of legacy to be 
laid out in stock, has fully administeied estate and 
assented to legacy, and retains legacy in his hands not 
ns assets but as trustee, he is liable for breach of trust, 
and ordered to purchase stock at price of time when 
he was first able to invest. Bjirchall v. Bradford, 

6 jMad. 235. Leoacy ; Tri stee and Exou. 

Where act of sale by trustees takes place, under 
circumstances of breacli of trust, court will not decree 
sjiccific pmformance in favour of bonajide or innocent 
purchaser, fb-d v. A'uf/, 6 jMad.438- Scec. Pejik. 

Bankers, the agents of executors, and authorized 
by them to iccoive certain assets, but prior to rcceiv- 
I ing them, advancing the amount to executors, in the 
1 course of their duty as agents, and afterwards apply- 
ing the assets when received in pajjtqont of the amount 
of such advances, arc not responsible in respect of a 
iiiisapplicatinn by tlie executors ; agents not being 
privy to any intention of such misapplication. Kmne 
V. hobarts, 4 Mail. 332. Exous. ; PiiiN. & Agent. 

C’hurity estate given for the maintenance of ten de- 
cayed iiousclioldors, applied to the poor of the parish 
generally ; whetlior a breacli of trust, if amongst the 
poor maintained, there have been ns many as ten, who 
would have been proper objects of the charity ; tiw. ? 
Kxp, Fowlser, I Jac. &; VV. 70. C’iiauity. 

Where some of the members of a firm ate trustees 
of funds which they misapply, by making use of them 
for partnership purposes; if such misapplication be 
with the knowledge of the other members of the firm, 
the cestui que trusts may prove against the joint estate. 
Eiji, Heaton, Buck, 386. Bankcy. Fiioop in. 

A deed of compromise executed by cestui qtie trust, 
with tlic representatives and creditors of a deceased 
trustee, guilty of a breach of trust, rescinded, and co- 
trustces declanid responsible. Walker v- Symonds, 
3 Swan. 2. Coaiimioaiisf. ; Fraud. 

Tlie investment of money on personal security is a 
breach of trust. S. C. Id. 63. Investment ; Per- 
sonal SLcufury. 

Ceslni que trust concurring or acquiescing in a breach 
of tmst, not entitled to relief ; subject to inquiry into 
the circumstances which induced concurrence or ac- 
quiescence. Id.64. Cestui que Trust ; Acquiescence. 

Bight of a cestui que trust to proceed separately 
against one Uustee implicated in a joint breach of 
trust. Id, 75. Pl. Parties; Co-Trustebs. 

Trustees having committed breach of trust by grant- 
ing longer leases tlian they had power by deed to do ; 
ihc fact of cestui que trust receiving rents from tlic 
lessees, in Ignorance of the invalidity of the leases, 
docs not operate as a new agreement. But account 
only directed from filing of bill, witliout costs to plain- 
tiir. liou’cs V. I^tsi Loudim Waterworks, 3 Mad. 373. 
Acquiescence ; A('a:ount ; Trustee & Cestui que 
THirsT. 

Statute of limitations cannot be pleaded to breach 
of trust. Nilues v. Cowley, 4 Pri. 103- Ft* Plea ; 
Stat. op Limitation. 

Breach of trust of charity, by pulling down chapel 
and selling materials, and converting buiying-ground 
to other purposes ; relieved, and conveyance to new 
trustees directed. Exp. Greetdufuse, 1 Mad- 92* 
Charity- 

A trust fund of 15,000/. created under marriage 
settlement, by which certain lands were limited to 
husband for fife ; remainder to first and other sons in 
tail, with power to husband of leasing for forly-one 
years, or three lives at best rent, was directwl by 
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deed to be laid out with all convenient speed in pur- the fund, having bccii..rcplac^by the trustees, was 
chase of lands in ft'o, to l)e conveyed, dice, to same transferred to the accoutftant-gehcral, upon the trusts 
uses, &c., and in meantime, trustees with consent of of the settlement to trustees, to pt|y the dividends lt» 
husband, were empowered to lend money on certain the widow, from the death of the husbaud»^tth costs, 
security, riitshund pundiascd leasehold for 8,911/. ir/f/js/Zr,* v. A’cWumiw, 4 Vcs. 1*29. ^e,; $a to the au- 
to which he took the assignment to himself alone, and ihority of thi%: case, 5 Ve|. - Qfi4 n. 
obtained ])urcliase money out of linst fund to nmoiiiit lli'sn. & Wive j Sgttlf.mbkTi Tjiubiees, Personal • 
of 11,6967. taking scrurily for 1400/. less than 11, 

Husband granted lease at great undervalue for liis own Hank stock specidcally bequeathed to A, in trast to 
term to attorney who managed tlie pnrcliase, which pay a horn! debt lo liimself, and to the rest, for B 
purchase proved very beneficial : Held, that first son for life, loinaindcr over ; the trusrt^ ^ing also exe- 
of marriage was entitled to follow that part of trust rutor, tiansicrred to ]KMStms not-^titled undci the 
fund which had U'cn misapplied, and lo have bciietit will, llie bank is not chargeable. Hartna y- Bank of 
of purchases, and to liave lands sold discharged of /-.Vg/iiHi/, 3 \'cs. .1. rVi. 1* ink or I’lNf:i.ANir.i : 
lease to attorney, whose eipiitv against him, (^thesoii\ Iv and S being trustees of money in llie funds, s^l 
as personal representative of father, was liarrcd by no- it for the benefit of S, who dies insolvent, and K he • 
(ice of settlement and hrcacli of trust, Vintin'ew conies har.krnpt. The person interested in the funds 
Pereff, 3 Dow, 116. S. C. 1 llli. N.S. 694. Yeni». may prove against the estate of k the value of tho -^ 
& J'uiirai. j Notice. funds at the bankruptcy, though S’s estate be first ' 

A person who has nolirc cannot avail himself of an liable. Kap. Shthvshiifi , 3 Hro. C. C. 197. JL1ank«.,,. 
act of trustees in breach of llieir trust. IJ. 129. cy. Pnoor in. . 

Notice. 'I'rusiees, who joined with reinaimlcr-man to eject 

Trustee to preservJ contingent remainders joining in ccslni ijite trust for life, not excused from making good 
a recovery with the reinaiiuler-man in tail, having at- the whole rent Reserved by suhscrpient aixadentnl deli- , 
tained twenty-one: Held no lircnch of fnist, and no ciciicics. ln([uiry directed as to the interference of 
■objection to a specific performance. ihVi'cv. ^VrAins, rei • .in«'er-inaii. /vi/yi* v. Pourll, I Vcs. .1. 403. 

I V. wV H. 486- Pine & Hi-covekv ; m JViistcc, mistaking his power, sold stock withont 

rursv.uvE. antiioiity; decreed to replace it immediately : if at a ; 

Trustees to preserve conlin it rcmai. id* rs joining less price, to invest the surplus in the same stock to/' 
in a rccoveiy, held, w'ith ref rcrico to the circumstance the same uses. III. Ptudell v- Ileiht’rtf 1 Ves. .T* 
and occasion, no breach of trust. Mooihi WaUen, ‘297. 

16 Ves. 283. 'rnnsTiT’s to ruKSEiivE, Dinars or. Where executor or trustee, entrusted witli dlsposi- 
Gencrally, trustees joining lo dcslroy the contin- lion of some cliundi preferments, made a presentation 
gent remainders before the tenant in tad is of age, a to A, under a secret condition for his own lienefit, the 
breach of trust. Id. ib. presentation was set aside, and he was decreed to pre- 

Where tenant for life under will, with remainder in sent a more proper pCMSon. Uichardson v. Chapnuin, 
tail, is also made trustee to preserve reruainders over, 7 ilro. P. C. 317. Tucstee. 
be is not guilty of breach of trust by joining with re- Where testator had directed that his executors 
mainder-man in tail, to destroy remainders over, should not be liable for each other’s acts, one of 
Osbreif v. .Bury, 1 Dali & 13. 58. Dauuinc 1U> them, who was in good credit at the time, having 
MAiNDFES. called in a mortgage, and received the money, sends 

Trustees and executoi-s charged with loss occasioned round the assignment to his co-executors, who cxe- 
by breach of trusts, by joining in a transfer and sale, cute it, and sign a receipt. JJeld that, as no part of 
and lending the produce to a partnership in wdiicli the money should come lo their hands, they should 
one of them was engaged, the other receiving no lie- not be answerable. Wesilcy v. Clarke, 1 Eden, 36(;|« 
nefit ; decree for account against all^for the funds. Exons. Liaik of. ^ ^ 

French v. Hobson, 9 Vcs. 103. Tuustees, Liaiii- 'riustces, lending money on personal security, is not 
xiTY OF. of itself such gross neglect as tr> amount to a breach . 

Executor and tnistec having been guilty of a breach of tnfist ; and the legatee, and afterwards his assignee, 
of trust, by selling out stock and ilealiug improperly having aci^uicsccd in such loan, a hill to charge the 
.with the money, the cestnh lni*»* lov'c an opti^M trustees was dismissed. Harden v. Parsons, 1 Edeu, 
to have the stock replaced, or the niom •. produced by 145. Acocjfscenck ; Investvient. 
the sales with intei^t of five per cent., or more, if Devise of real estate lo trustees, to sell and pay 
more has been made by it, and the costs occasioned debts and legacies generally : trustees sell and cm- ■ 
.by his misconduct. Pocock v. Heddinglon , 5 Ves. bezzle part of the money ; the purchasers not liable to 
794. the debts. An estate charged with debts not liable in 

An estate having once borne a charge in favour of hands of puichascr, unless debts specified no more 
legatees or creditors, is discharged, though tlie fund than estate devised lo be sold. Ungers v. Skillicome, 
has licen misapplied by the trustees. Omenui v. Ambl. J88. Vend. & Pfiicii- ; Application of 
Hardman, 5 Ves. 736. Ciiahce on Land. Puiiciia.sk Money. 

Trustee of slock sells it : the cestui qua trust has an Trustee cliarged with breach of trust for not putting 
option to have the stock or the produce, with interest, out money at interest, nor on the best security, 
Forrest v. Elwcs, 4 Vcs. 497. cording lo the trust jn a deed. Money lent on a^pjfO- 

Settlement, upon marriage, of stock, the property missory note, is not put out on a security. Ryder v. 
of the wife, in trust from time to time to receive the Jiickerton, 3 Swan. 8(k lNyF.sT-M.ENT ; Si-.ruiiiTY* 
dividends, and pay them into the hands of the wife A bill will lie against ^ireetoit^ commjftoe 
for her sole and separate usi;, her receipt to be a dis- and other ufliccis of a corporafions, for relief 
charge ; after her decease, if the husband should siir- a breach of trust, fraud, and mismanagement, for they 
vive, for him. for life ; and after the decease of the arc agents to those who entrust them to superintend 
survivor, to transfer the principal among tlie children the atfairs of the company, and non-attend- 

aocoiding to her appointment by will; in default ance makes them guilty of the.brifi^hea of trust in 
thereof, equally ; if no children, according to her ap- others. 8o a supine negligeijf^^ ^hich a great 
pointtneDt by will. The trustees, with the privity of loss arises, makes them all equally guilty in the se- 
Ihe wife, sold the stock, hnd paid the money to the cond degree, and liable, for they must not neglect to 
husband, taking his bond of indemnity : he died in- exercise the powers vested in them, to prevent the ill 
solvent. Updn the bill of the widow and children, cenBequcnces.jir(«iiig from a confederacy. Charitable 
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Carp, y.^utton, 2 A.|k. 405. . 9 IMod. 349. Cori-o- 

0 UATION. 

Tru^j of lunatic rnricwin«y lease for his own lieiie- 
fit, declare guilty of hivach of trust, and discharged. 
Exp. Phelps, 9 jMod. 357. Lunatic j Kknewai. of 
Leas^. ^ A.' 

If trustee of slock Irausfcr, cestui qae trust may 
elect to have it replaced, I'r to have the money for 
which the stock sold. Uurrisihi v. llarrisnn, 2 Atk. 
121 . 

lireach of trust can fall only on tire pcisonai estate 
of a trustee. Venwny. I'mrdni, ‘2 Atk. J15L Ai»- 
Mox. OF Assits. 

If the persons chusning under the breach of trust 
liavc notice of it, then they are subjt:cl tt» the same 
trust ; so if the conveyance l»e voluntary, or without .i 
valuable consideration ; hut if fur a v.iliialilc .joiiside* 
ration, ami without notice, the purch.iser will hold 
the laud disc.liiir^od, and the triislecs must buy and 
settle other land to the same u^cs. MauscU v. 

5e//, 2 1*. \V. (iin. \onci-. 

A, being impropriator of parish, devin-d pari uf 
tithes tu certain parishioneis ns liustccs foi one liiou- 
sand years, who re-demiseil it to him hy nim- Immiied 
and ninety-nine years, umh r the yeailv icuf of 50/., 
payable to the trustees as a provision lor a picaclicr 
to be nominated hy the trii^tces. Tlie lair of af- 
terwards sold the rtM'.toiY to W, and tlio repiosc.ntative 
of the surviving trustee was ]>Jovailcil on to as.^ig'i to 
the right of nomiiMting a jneaclar. J'roin the duto 
of tlic original demiNC, and for foity years after the 
latter transaction, the preacher was con.%tautly noini 
iiiited hy the parishioners ; Inn, upon a content be- 
tween them and 11, it wnis held tli.it the light of no- 
mination was absoluh ly in the. trnMe(V» niul that the 
us.signineut of that right was a biuach of tiust* Ami 
the iion.>e of lord.*, siave diurtions for tlie re-cst.iblish- 
incni of tin? lMi>t io tru^to^■s l»i b" impartiaily cli<»scij. 
I'iilcu V. In, i-cii. 1 Lio. !*.(/. 219. A.s.Mr.N.ur N I 
OK Til I'M'. 

Onpolwlion (riisicos of charity hohaving impropoi ly, 
and being guilty of gio>s breaches «»f tiu>t ; they 
weie icino\ed, and other competerit ]>e)sons chosen. 
Maifor, dSfc. e/' ('m t'nlrii v. 1//. (.icii, 7 l»ro. J*. C. 
235. Ki-.wo\al Of Tiii'-'ii.is. 

lluncily loi a breneli ol trust is pej-somil, and 
money pro(liicr.»l llieieb\, laitl out on an estate in Ire- 
land, cannot be spreilieally tellowed. 'Mie paity’s 
assets were, however, in.irslialle«l in faveur tit (he 
claim. Coi iiotvnmn, 2 Vea. 19. ;M vii-ii xi t i.\<; 
As>i'i.s; LiJiN. 

'I’nistees in will to siipjioit contingent ieiiiaindi:i>, 
join with the tenant for life in a cimveyanee, wheicby 
the eoiitiiigcnl reinaimhTS arc ilestrovoil bcfoie they 
come into esse. This is a breach of trust, and who- 
ever claims under such conveyance, having notice of 
tlie trust, is liable to make good the estate, v. 

Pmc, 7 13ro, P. (!. 221. S. (,'. 9iee. Chan, 3<»8. 

I 1*. W. 128. aXotici. ; ruL'.vin s to m nvni i , tXc. 

A trustee purchases lands out of llie piolit.s rct't3ived 
out of the trust estate, and takes the coriveyaiict: in Jiis 
own name ; thougli possibly, if he be unable to make 
other satisfaction for the protits so misapplied, those 
lands may be sequestrated, yet they cannot be tlccreed 
to be a trust for the cestui qne, trust. KirU v. IIV///, 
Prec.Chaii. 84. See also lienm v. tlrnm, id. 10'3. 

Trustee sells the lantfs'to one who had no notice of 
the trust, and after a fine and hva years noA-claim, 
rc-purchuses the land. Decreed he should staud seised 
in trust, as before the sale, lioiry v. Stniih, 1 \'ern 
60. 2 Ch. Ca. 124. S. C. 

Fine levied by a trustee, and five years past, does 
not destroy tlie trust, nor separate it from tlio himl, | 
^ut transfers them both together, id. 84. Fine & 

Both the trustee and the assignee are rcs|K>Qsible to 


the cestui qua trust for profits subsequent to an assign^ 
ment in breach of trust. Vandchctide v. hevingsttni, 
3 Swan. 625. Accop-vj'. 


XIV. Notice of. 

Fine and nonclaim will not bar a person claiming 
iimh r a iru.-t ; if to a person having notice of the 
lriir.1, it is merely a conveyance. So if trustee con- 
voys to :i porhon with notice, and takes a re convey- 
ance, it operates nothing. So if the person to whom 
he euuveyed had no notice, yet on the rc-conveyaucc 
the trust would alUcli, though it did not attach on 
Hie peisou to whom lie conveyed ; nor would have 
altachod il lh.it por.suii had conveyed to another with- 
out notice. t)ne taking from :i trustee with notice, 
leiirs.i line, to .stroagtlieii hi.s c.state : this shall nut 
bar llie ci'-«7/// qiie tnisi. Kennedu v. Daly, 1 Scho. & 
L. 379. Fixr i\' XoNcr.Ain. 

'I cstator -.ive Ica'-cliohl premises to hi.s daughler 
for lii'o if his term oi tei iiis and interest should therein 
fill so long subsist, for her soli* and separate use, iiot- 
witli.s-tamling hc'i present or future coverture, and after 
her um*:e!i.‘ to her ehililren equally, their c.vecutors, 
I.VC. duriii*: all tbc reniaiiuier of the estate, tenn or 
teims, ami inti;rc--t therein which should be then to 
coim: ami nnevpired. Xo trustees being interposed, 
the husliiml having possession, wa.s held accountalilc 
.icioiding lo the uses of the will, both as to the ori- 
ginal lea.sos, and also a.s to reversioriiiry lease-s granted 
to him, as Lite peison entitled under the will of the 
formi;!* tetiunt upon favourable terms, and the equity 
was e.stablislied a-::ainst pmelia»er from him with 
uotiee. PutiM-r v. /be.'iAv’, 9 Ves. 583. llcsn. ^ 
NV 1 1 1;. 

All persons eomin^r into ])ossession of projHJity 
bound by a trust with notice ol the trust, arc charge- 
able in equity as tiuslccs. Adair v, Shair, 1 Scho. it 
L. 2t)2. 

Devise for payment of debts, the trustees convey 
lo A for the ]uiipo<o of the inisl. A mortgages to 
stwciul jieisons who have noliee of the trust, these 
mortgages arc* good, liardnir.h v. Mqiid, 1 Anst. 
10.9. Moi! Mi Vf.J'. 

(vhnere, whc-ilier .i tiTi.slce having prcjiared a deeil of 
appointment iimler a power, but not knowing of the 
exeention of it, slnili be. held to hiive iiad such iiotiee 
so n.s to all'ect him in n:s]>ect of lii^$ payment of the 
money lo tin- legatee of the. person who had tlift power 
nntier a snbsecjiienl will ? Collun/ v. SudenluuUf 2 l5ro. 
(’.(’.3.91. 

A and H being trustees of money for the separate 
use of a lenie. covcit, leml to (’, who gives bond to 
the trustees, ami llie trust is declared in tlie condition, 
riie bond is kept by the feme, .ind H having ri'ceived 
money for C, they settle an a(‘euiiiit. iind 14 gives (' 
a receipt for 109/. as iiiceivuil for llie use of the feme. 
JJ l)econie.s insolvent : w'li(*llmr C is well discharged 
uf this 190/. (ill? Bufdirin V. liilUngslep, 2 Vera. 
530. l-lo\n, J^A\ -MI.NT OF. 

J’.iyment to the obligee after notice of an assign- 
ment of the bond is nut good, id, ih, 

A purchaser or inoitgagee shall not protect him- 
.scll liy taking a conveyance from a trustee after no- 
tice of the trust, for by taking such conveyance he 
b<;romes the trustee hiin.self. Handers y. Delicti, 2 Vern. 
271. Vi.Ni>. & Fujini. 

J'aymeni of money tu a trustee, with notice of the 
trust, is a mis- payment, though the trustee had judg- 
ment and execution against the person that paid the 
money. Pritchard v. Laugher, id. 197. Payment, 

W'lIAT A GOOD. 

An exeeuior, in trust for an infant residuary le- 
gatee, lenews a lease, part of the testator's personal 



Notice of. TRUSTS. Notice of. 1303 


estate, in Iiis own name, and, having mortgaged it, 
assigns the' equity of redemption to a tnistoc^ to sell 
for payment of his <iwn debts. The trustee sells to 
one who had notice of the infant’s title* I*urehai»(’ 
set aside. Whallnii v. Whatley, 1 Vein. *184, Vk\i>. 

Punt’ll. ; Notre. 

Notice of letters patent, in whlcli lliere was a ‘rust 
for cieditorsi is sunicient notice of tlie tiii^t. Ihnich 
V. Kent, id. 319. oVotri.. 


XV. To PAY Dfuts. 

Where real estates aiv, tlevised in trust lor liio pay- 
ment of debts, in aid of the ptirsonal estate, tlie sta- 
tute of limitations does not run in etpiity after the 
death of the testator. Hughes v. ITi/z/z/c, 1 Turn, iv- 
II. :307. Stat. of Li-mtt. 

Time, docs not run against a creditor after fiio 
death of the testator, in case of a or cliarge for 
the payincut of dcbts»\ HargreuLeA v. Michcll, 0 Mad. 
326. Stat. of Limit. 

Where a trust is croalcd by deed for the payment 
of debts ; if a bill is filed bv one of tlic criMlilors to 
enforce the payment of his debt, tli:it p'lrpoM* <*an 
only be effected by the geiitir.il xcciit • a . liU'.t. 
The decree ought to (lirect '• '• cxc.-u. uiul an 
einpiiry as to all the debts owing and p:iy:‘ldc umlcr 
the trust, and that llicy sboiiKl In; paid aecurding to 
tlioii priorities. I[iunit(uu v. Iluughlt n, 2 iUi. 16!). 
Pi«. Di-cnKE. 

The mere dircoti<»n by deed to pay donl.s, docs ii<)t 
infer either contract or trust to pay inleir l upon 
debts by simple c<mlrac,t, hi. 18(), Simple (Jon- 

Tit ACT Dkivl'S ; Ini Mu:sT, wiir.N i*ay.\hiai. 

Covenant in sctllcincMit to leave by v\ill sati.^fied by 
legacy to amount, tli<iiig)i followed by general direc- 
tion for payment of debts. Wat hen v. S//n7/f, 4 IMad. 
236. 325. S. C. Sti i i.i . S \'i i&i acj ion of ; U ii.n, 

C. OF. 

Where estate devised to Infants charged with pay- 
ment of debts, if pci.sonai iiisulK.-ient, sale of real 
not decreed till master report pcisonal iusullicient, 
thongli infants adniit it so at beaiing. tiireh v. 
Glover, 4 Mad, 276. I*if, M \s’i i-.if's Kkpoiit; Pu, 
Sai.f., when uniECMio ; .Infant, when nocNO jiv 

Devise of f* ;.'bold estate, in trust to sell and ajiply 
the money lowaids payment of the leg- ' ic'’ • the ic- | 
siduc of the personal estate after payinc! ' • debts, 
legacies, ^ce*. ujion trust to convert all the sa,d residue 
of his (lersonal estate into ready iiiumw to be laid out 
in fieeliold proi»erty to be settled. 'J’lic personal es- 
tate leaving a residue beyond the charges, the real 
estate a resulting trust for the heir at law ; and 
charged with the legacies, not jniinanly, l)ut only as 
an auxiliary fund to the personal estate. Maugham 

Mason, IV. & IL 410. Wilt., (J. of j (JiiAiioi-. 

ON KeAI. lilSTATE ; R ESTn.TINO Tu CST. 

Where there is a direction to sell land and pay 
debts, &c. there is no instance of bolding tlie sui]>lii\; 
after that purphse answered, to form pari oi the per- 
sonal estate so as to pass by rc.<»idum'y beejuest. hi. 
416. Surplus; Admixisthaiion of A.-sm ts, 

Distinction between a devise chiirged with debts, 
and on trust to pay debts. 'I’he former is a bcncficiai 
devise, subject to the particular piirposi; ; the latter 
limited to the particular pur|N)sc ; and tlie.rt forc tho 
interest, not exnausted, is a resulting trust for the heir. 
King V. Denisnu, 1 V. ix D. 272. Will, C. oi ; 
Resuitino Trust. 

Devise in trust for payment of debts dims not revive 
a debt, upon which the statute of limitations had taken 
ciiect, by the expiration of the time before the testator’s 

VOL. 11. 


death. Hurhe v. 2 275. Will, 

C. OF ; Limciation', Statute op 

Want of siirronder supplied, if^lcopyhold estate is 
dcvi-ed for debts. Jhilmes v. Cogtnll, \'es. 216. 
noi.n, UEFiECTi v i- Sr jtllEN orb of. . 

I )( vise by general words, viz. messuages, binds^ 
tcni niPiiis. and hercditanienis, for payment of debts, 
will iiiclisilo copyholds if rc(|uired ; and the warit of 
a surrender will bo supplii-d. Kidney v. Couss/naker, 
12 \ cs. 1;J6, W ii.i., (', (»F xi'fiAT passes; (Jopy- 
11(0 n, 

W here lands aie dev I'.c-d in tnist for payment of 
dclits, ihe stilu’c id' limit.ilionn rims not after death 
i-f tc.-tator, against ilcbts not barred thereby at bis 
death. IWgus v. (lore, i Scho. Cy L. 107. LtMiTA- 
•1 lON, SlATl TE or. 

(Jliargli for payment of debts makes equitable assets. 
Iluilry I'Miits, 7 Vcs. 3lf>. A.-;i t.*?, r.ijr j r.-\i»i.r.. 

Devise to trustees and their ht.irs to the use of other 
trustce.s, for one thoii.sand \t ars, upon trust by sale, 
lca.se, mortgage, oi otherw’isL*, li? ruise and pay such 
siini as Ibe pcr.soii.il slioidd fall sIidi-I of the debts, 

and after raising and paving lliei euf, then in. strict set- 
th’PM lit. A bi^l being tiled by cicdin.r.s, the personal 
osiafi; pn.ving deficient, and tlie Inisir.-s of the iiilicii- 
lati.'e liaving (’ontractod to sell under a p.wer upon 
I t'loir settlement, bill praying Ih,* benefit of tin; accounts 
I against the .Mir\'i\ Ing mc^tcc of the t»'rm, though no 
parly to the original cause ; that lhod“l>is may be paid 
out of the piirehii.se money J and that on payment, the 
term may be asMuued to the ]>nvch.iscvs, it was so de- 
creed, iho (h fen lanl not objecting. i'letchcr v, 

[ ll.mghtou, 5 \ es. 500. 

.A eh.nge of debts on a real estate docs not entitle 
I simple conlrael ikcbls to carry iiitere.4 ; sccus, where 
lh«* debtor had doiit! .somctliing in natnic of a special- 
ly, a.s cn.-almg a tiiist in his lilc-tiinc for ]>ayim>nt of 
dohts, and annexing a schedule of them. Slrwarl 
V. Aohie, Vein, iv Scriv. 528. lNTrii):.s'i on Djiiis; 

yVo.Mo.v, or Assr is. 

Devi-sc ill trust to pay debts is out of the statute of 
fradulent devises. I'.l. Hath v. Id. linidford, 2 Vcs. 
rdlO. Kn .\r i>, Sr \ r. or. 

'rriisiccs to pay debt.s may faiily rai.se hy sale nr 
moitg;»g(* willioul w’niting for a decree. Id.ih. P.ivvek 
OF Sam;. 

Uiider a devise that all testator’s dchls should be 
first paid and sati’«lied. llr‘ld, th.il a cii.^liinr, try estate 
Siirrem’teied in tiiisl for several p.'-rson.s and for the 
use of such as the te..siator should a|)piiiiit, was subject 
to the teslator’.s debts, tlie lii'st di .positiun running 
overall, (UMidiin v. /liuacc/v, 2 Vcs. 271, W'jll, 
(!. OF ; Copvnor.n. 

l/nde.r a trust temi by deed to p;iv delits and lega- 
cies : held, that simple c.oc.li-iH t (iebl.> di<l not carry 
interest; so like wise as to a will ; comIm, however, if by 
any dr.eil in the natine of speeiahy fioir wbenco uii 
iiilcnliori can be infened : as if tin: debts be annexed 
by way of schedule. Hanrell v. Pi/ /■/.<'»■, 2 Vcs, 364- 

WIicTi debt and legacies aie by will .iirected to be 
mised by perc’cptioii of lenls r.ud prolils, or by leasing, 
and Tiioi'tgTiging of tin' l•l^d. this lesi rains it merely to 
a payiuenr out of r.‘r|t.s, and the eoint cannot decree 
a sale, llidoui v. I’d. 2 Atk. 105. Pn. 

Sa 1.1., • 

J II the above case Lord Jljji-d^vickc roc mmended 
it to the parlies to apply for a pi iviite act of parliament, 
to .ibluin u sale of tic le^Uitor's valuable estates. Jh. 

0:.c-. clevises a loni < baige to be sold, to pay legacies 
to t:ie amount of liO'.i/ , and if the rent chorgi; sliould 
M II for 1600 /. the t.esial(»r gives a further legacy of 
20**/. riie rent charge sells for above 600L aud less 
tl.an lOUO/. ; whal exceeds the 800/. shall belong to 
lii ii IS a resulting trust. Stdnehoitse v. Eveluu. 3 
P. W. 252. AVill, C. of ; Heir at Law. 

One devises all his real estate in trust to pay all his 

V p 
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To pay debts- 


debts, the bond creditors recover part of their debts out 
of the personal estate ; the simple contract debts shall 
be equitUy paid out of tlic real estate with the bond 
debts, and the bond creditors shall have notliiii^ there- 
out, until the simple contract creditors shall have 
received as much for th^saino as shall oiake them c(|ual 
in payment with the bond creditors* Jlaslewoitd v. 
Pope,3 L\\\-32B. 

Ill a devise of lauds to pay debts, if the creditors 
bring a bill to compel a sale, the heir is generally to 
be made a party ; secus in case of a trust created by 
deed to pay debts* Hams v. tn^ledeu', 3 i\ W. 
512. 1*L. 1 'aiity ; Heiu at Law. 

Where there is a devise of lands to cxccutois to pay 
debts and legacies, the debts to be first paid ; fur this 
bein^ legal assets, payment must be in a course of 
administration ; sccus, in case of a bare trust to pay 
debts and legacies. Walker v. Meaner, 2 P. W.550. 
Wos. 204. Aomon. of Assets ; Piuoiuty of Pay- 
ment. 

If an estate is devised in trust to pay debts, the 
heir must account from the filing of tlio bill. Cham- 
bers V. Harvest, INlos. 124. Account; lli.iii at 
Law. 

J being indebted by simple conliacf'whicli wjis bar- 
red by statute of limitations, made Ins will and de- 
vised lamis in tiusi to pay debt*;. Qaare, if debt 
is revived, and whether to a hill by creditor for 
trusts of will, a plea of statute is allowable. Straf- 
ford V. lilakeiraii, (S Pro. P. C. 0*30. Siatuieuf 
JUmitations. 

One dies, indebted by bond ; and by will gives a 
legacy of 500/. and devises bis lands in fee to J, 
leaving a personal estate suilicient only to pay 
the bond ; the legatee shall not stand in place of 
the bond ciwlilor, to chaige the land, in regard the 
laud is specially devised ; secus, if the land had des- 
cended to the licir. Clifton, w Burl, \ P. \V.(jl79. 
Pie. (.!h. 540. Maii.^u ili.kno As.sl i.s. 

One borrows money during his infancy, and ap- 
plies it to the buying of necessaries, and afterwards 
coming to age devises lauds for tiie payuieut of his 
debts ; debt contracted during infancy is within the 
trust. Marlow v. Fitfield, I P. W. 558. Infant, 

LlAIilLITY I OR NECE^SAIUr.S. 

A devised his lands after debts paid (and then 
says, *' iny debts are only those contained in the sche- 
dule'*). A afterivards contractetl new debts. The 
payment of the first debts is all that is reiiuired by 
the will. LosUiington v. hinie, 3 Lev. 433. Will, 

C. OF. 

One devises his lands for paymeijt of liis debts; 
bonds and simple contract <!cbts shall he paid equal- 
ly ; but if be only charges his lands with tlie pay- 
ment of his debts, so that the lands descended sub- 
ject to the dc'bts, the bonds shall be preferred be- 
fore the simple contiact debts; but if the heir sells 
the land before the action brought, then both to he 
paid C(|uali 3 '. Freemoull v. Detiire, 1 P. \V. 430, 
431. Aumon. of Assets; Wii.i, C. of. 

One devises lands to his exccutuis until Ms debts 
*paid ; the remainder over ; the executors misapply the 
profits ; they shall hold only until they might have 
paid the debts by the profits, hnd after that the land 
IS to be discharged and the executors only liable. 
Carter V, Btmiadislon, 1 1*.W. 518. 

, One dc\i.ses all* h'fs real estate to pay debts, 
having freehold and copy hold, f and diet without 
having suncudcied the copyiiolu to the use of this 
will ; legularl^, the copyiiold shall not pass with- 
out being mentioned, and if mentioned, equity will, 
on behalf ofcieditor, supply the want of a surrender ; 
but if the freehold estate be not sufHcicut to pay 
the debts, the copyhold being real estate, shall be 
liable. Drake v. Itubinson, 1 P. W. 443, Aomon. 
OF Assets j Cofyholo, dlfective^ Svkrendkr of. 


’ To pay debts. 

Where lands are devised to pay debts, debts bar- 
red by statute are revived. Anon. 1 Salk. 154. Sed 
quare. Statute op Limitations. 

Devise of lands to executors for payment of debts ; 
no assets at law till sale ; * but when sold the money 
is legal assets. Hawker v. Bucklandf 2 Vem. lOG. 
Assf.ts. 

If lands arc appointed to pay debts, the heir is 
entitled to t^im when the debts arc paid, and if to 
be sold he is entitled to the suqilus ; but if there 
be any abuse, his remedy is against the trustee and 
not against the purcliaser. Culpepper v. Aston, 2 
Ch. Ca. 115. Sed qutvre, if a purchaser with notice 
might not be aiFected 1 IIeih at Law ; Trust 
iir.suf.TiNo ; ScRVLiJS. 

If lands aic devised to trustees for payment of 
<lebts, simple contracts and specialties shall he paid 
in proportion, and though tlie trustees are creditors 
aiul sureties for the testators, they shall not piefer 
tliemscd ves. A non . 2 Ch. Ca. 54. But if lands 
are devised to an executor, they become legal 
assets, ami shall be paid in due course according to 
their supeiionty at law. HiHdn v. Withant, 1 Ch. 
Ca. 248. Cirlinsr v. Gee, 1 Vcrii. 63. Admon. 
OF Assei s. 

\Yhcre an e(|uity of redemption or trust estate is 
devised for payment of debts, all debts shall be paid 
equally ; otherwise if the devise is to the executor, for 
there, the lands will be legal assets. Girling v. 
Lee, 1 Vern. 63. Aomon. of Assets; Equitaule 
Assets. 

** My debts and legacies being first deducted, I de- 
vise all my estate real and personal to J.’* This 
amounts to a devise to sell for payment of debts. 
Meu nuin v. Johnson, I V'erii. 45. Wim., C. of. 

Where debts are directed by will to be paid out 
of rents ami profits, the court, if it is necessary, 
will decree a sale, lierrn v. Askham, 2 Vern, 26. 
Sate. 

Vi here a deed of trust is mailc for payment of debts, 
it shall extend only to debts contracted at the time 
of making the deed. Vnrefop v. Purefoy, 1 Vein. 
28. DeUTOR and CREDriDR. 

Where the husband was only a trustee, it was 
held that the wife w'as barred of her dower, though 
contrary to Nash v. Freslnn, (Cro. 191); and such 
was said to he the constant practice of the court. 
Moel V. Jeivn, 2 Freem. 43. Dowkii op wiiat. 

If S devises lands to be sold for payment of debts, 
tlic heir shall be compelled to join in the sale. 
Fowle V. Green, 1 Ch. (^a. 262. Heir at Law. 

A had a power to make leases for twenty-one years 
in possession ; he made one to commence in fnturo, 
ill tiust for payment of debts. This being ^or pay- 
ment of debts, was supported in ciiuity. rollard v. 
Greenville, 1 Ch. Ca. 10. 1 Ch. Hep. 185. Lease. 


XVI. CsLS AND Trusts. 

It is not of course to let the cestui que trust under a 
will into possession of an estate ; it must depend on 
the testator’s intention. Tidd v. Lister, 5 Mad. 429. 
Will, C. of ; Ci-sii'i oue Trust ; Construction. 

Where any act is to be done, as a conveyance 
made, the estate is a trust, not a use executed. 
Mott V. ISujitnn, 7 Ves. 201. 

Devise charged with debts to trastees and their 
heirs, in trust to receive, &c. the rents, jQtc. and 
thereout to support and educate the devisor's son, till 
the age of twenty-one, and then to him : held not a 
use executed in son before twenty-one. Bailey v. 
Kkinti 7 Ves. 322. Will, C. of. 

A declaration of uses by the founder of a charity, 
presaroed from an eniiy in an ancient book, pur- 
porting to be such declaration, but without signature or 
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date,, (he book being kept by the trustees for entering 
their* proceeding, and containing an order by the 
trustees date<] six years after creation of the trust, that 
the declaration of the founder be then entered as a 
direction to the trustees. Ait, Gen, v. Boultbee, 

2 Vcs. J. 379. Presumption. 

Though a use or trust must arise out of the original 
feoffment to uses, yet they need not be specifically 
created at the time of execution of the deed. itVig/it v. 
Ld, Cadogan, 2 Kdcn, 256. 

The statute of frauds has only imposed a form in 
declaring the use j the controul of the use remains, as 
it was tefore the statue, the absolute will and de- 
clared intent of the owner. Id. 257. St at. of 
I'kauds. 

A, being seised in fee erpnrte paiemA, conveys to 
trustees in trust for heiself, her heirs and assigns, to 
tlie intent that she should appoint, Ac. and for no 
other use, intent, or purpose whatsoever. A, dying 
without ^pointnicnt, and williout heirs, ex parte 
patenui: Held, per lleuly, C. S. and (’larkc, IM. It., 
1st, that the mat^al heir was not entitled ; 2dly, 
that there being a terre- tenant, tlic crown, claiming 
by escheat, has not a title by subpoena to rompid a 
conveyance from the trustee, the trust being abso- 
lutely determined ; no opinion was given oi, the right 
of the tiaistec. Per Mansfield, ri, luir, ex 

parte materna, was not entitled ; 2.1 ly '»;il from the 
analogy between trusts and j^gal estates j the crown 
was entitled by escheat, .mt that if the conveyance 
has barred the crown of its right, as liclwccn the 
maternal heir and the trustee, the former was entitled. 
Burgess v. Wheate, 1 Kdcn, 177. H. 111a. 121. S.C. 

No case of a springing use c.vcr inirotluccd in the 
middle of a limitation, but it always conies in after- 
wards, and determines the first gift in foe ; and when- 
ever it happens to arise, it displaces the lirst gift, and 
changes the uses in favour of other persons. Car- 
toardine y, Carwardiue, 1 Kdcn, 34. 

No instance where equity has considered an estate 
as not executed, at the same time that law would 
have considered it as executed. Limitation to trus- 
tees to stand seised and receive rents and profits to j 
the use of A, is an estate executed in A. /d. 36. | 

Where the uses of the recovery are declared to be 
to the recoveror and his heirs, it does not create a 
new use, but he is in of the ancient use. Garth v. j 
Cotton, 3 Atk. 756. j 

The statute of uses has executed the legal estate, 
and joined it to the use, the legal estate therefore must 
want to be executed by a conveyance to make it a 
trust in equity. Bagshaw v. Spencer, 2 .uk. 583. 

If a purchaser for a valuable consideration has not 
die legal estate properly conveyed to him, though the 
consideration cannot create a ust; by way of covenant 
to stand seised, yet the vendor will be considered a 
trustee for the purchaser. PolUyJen v. Mwr, 3 Atk. 
273. 

Natural love and afiection is very sufficient to 
create a use, and will amount to a covenant to stand 
seised, though no other consideration appear. Lloyd v. 
Spillet, 2 Atk, 149. Consideration. 

Uses were introduced during the contests between 
the houses of York and Lancaster, to avoid forfeitures, 
and were exactly what trusts are now. Id. 

Where there is an agreement to suffer a recovciy, 
and uses are declared by it, though it is suiTered at a 
diflfoient time, yet if there is no subseciuent declaration 
of it shall enure to those so declared. Stapilton v. 
Siapilton, I Atk. 7. Recovery. 

The statute (27 Hen. 8. c. 10.) of uses, was made 
to execute and bring the estate to iho use : and after 
the statute, the cettui que use was reised of the est^e 
at law as before he was of the use in equity : but the 
aecessities of mankind^ and rcaaonabla occasions in 


families, obliged the iudgea to give waj to uses not- 
withstanding. Contingent nses, springing uses, exe- 
cutory devises, and powers over uses, were foreign 
to the notions of the common law, and couliknot lie 
let in upon the common law fees, but were lei in by 
construction (by the judges , themsclvw). upon uses 
after they became legal estates ; yet the judges still 
adiiercd to the doctrine, that there could be no such 
thing as an use upon an use i but whcji the first use 
was declared, there it was executed, and 
for that estate. Hopkins y, HophiiUf I Atk. 691. 
Uses in equity and mere trusts stand on different 
foundations, and will not be governed by the same 
reasoning. Id, 592. ■ 

Lands arc devised to trustees and their heirs, in trust 
to pay several legacies and annuities, and then to pay 
the surplus of the rents and profits to A during her fife, 
for her separate use, or as she should direct ; and after 
her death the trustcjcs were to stand seised to the use 
of the heirs of her body, with other remainders over. 

I Held that this was a use executed in the trustees, and 
their heirs, during the fife of A, and that she had 
only a trust in the surplus rents and profits during 
l-.T life. an(4 that the subsequent limitation to the 
tmstees 1o the use of the heirs of her body, was a 
use executed in the persons entitled to take by virtOw 
thereof, and therefore, there being only a trust relate 
in the ancestor, and a use executed in the heirs of 
her body, their diflerent interests could not unite sp. as 
to create an estate tail by operation of law in the 
ancestor. Ixi. Sait and Sele v. J.y, Jones, 3 Bru. 
r. C. 113. S. C. i Eq. All. 383. W ill, C. op. 

On a marriage settlement, lands were convoyed to 
trustees and their heirs, to the use of the trustees and 
their heirs, td the use of the husband for life, re- 
mainder to the use of the wife for life, remainder to 
the first, &c. son of tlie marriage : these limitations 
to the husband for life, &c. are trusts only, and not 
uses ; and when the husband and wife levied a fine to 
a mortgagee to raise money, though the fine would 
have been a forfeiture of the wife’s estate for her life 
had she had the legal estate, against which equity 
will not relieve, yet decreed that a trust estate was 
not forfeited by a fine. Whetstojie v. St, Bury, 2 P. 
W. 146. S.C. Prec.Ch. 691. Fine and He- 
covehy. 

Where a trust is limited to a man and the heirs of 
his jMidy, with remainder over, the court will not de- 
cree the trustees to convey to him an estate in fee, but 
an estate tail only. Saunders v. Aevi/, 2 Vern.428, 
Limit, of T rust. 

Lands limited to A in trust for a feme covert, and 
that A should receive the rents and apply them as the 
feme whether solo or covcit should direct, Ihis is a 
trust, and not an use, cxeculeil by the statute. 
S. C. lVcrn.4l5. 

Although cestui que use of term ol years lie not 
within statute of uses, rather, therefore, be shall 
have remedy in equity, Cary, 11. 


TJIUSTEES. 


See abo Charity, IT. 4. — llrsn. & Wife.-— In- 
fant, IV.— I^unacy, VHL— Pl. Parties, 22.— 
Pr. Costs. 10. (x).— P r. Payment into Court, 

2. Pr. Receiver, 2. (d), — ^at. C. of, 11. 

27, 


I. Appointment and Constitution of. 

II. Aocxptance or Renouncement of Trust. 

III, Eileaib, Renewal and Dmcharos of. 

p p 2 
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IV, Pdwrnft, Duttfs, a\d Djaviui.iTiES of. 

. 1. GenernUn* 

' tjt. Purchases /'■'/, <»/ Trust hslnir, 

.S- >. hu' .'slmnit Trust J'uutim 

4. As ff 

' 6. Dhcn tiouaru i j*, how emtrmdcd. 

V. I.TMJTl.irii 

A'I.‘'l'iirn! \i rorNTS, At.i uwA vrFS, an‘ 1 > Costs. 
VI 1. ri. V, OM IN't: OV, OK JIFIT S- 

|\0 1 i) rONVL\ . 

Vlir. TlSIS'lEI- AM) Cl'S 111 ‘.'IF ’rill’STS. 
l.\. I’l) nil •^F.KVIi Co.NTt lll-31AJN'i»ITltj. 

I. j\rr(}i\r?ii;.\i- am) Consi-iti tion' or. 

l^vrcpfioijs O'ATinol bo bikcn to master’s report, ap- 
priu-inir mnv lia'ilee ; iioi will tlio eoiirt iiileit'orc with 
leport wlii'ie tlirn* is no eonipl'.iiiit that pi-rsoiis aji- 
provcd of jno unfit. J/i. (ica. v- DiaoUf *2 S. S. 
.Wfl. Al ASTi.ii's H *, Ksi vi'Tn»\. 

W hen tiiistees have a jniwei- lo appr.inl new fius- 
tces, the court will not, on their application, diicet 

an appoint inont without a reference. v. /;«»• 

hertst I .lac. iv W.‘251. Vii. Kit. to ^Iasi'i'k. 

'i’ri;st« i*s of a charity arc never appointed by the 
court without a reference, thoinjrli tiie amount of the 
fund he evt.-caiely sniaii. Att. Gnu v. /•'/. Arrmit 
1 dac. ^L W. ‘2 Z;l. K 1 - n uv \ei- ; ( ‘r \ui i •. . 

(.hi consliueii.!:! of will. Skiio.ers’ <-oi.ip.t:iy luJil iii 
be trustees of eel tain l.’mis in ita-ir Ci»r[»frnte cliai.ie- 
(er, as 'Tovernors r.f tin: po. M M.ion, and of the fiee 
;.',ratnni;ii seiioid of SIi dr.dd, m rcirii)iid;:.^ and 
that l!.e Kin; ’ : loin I.y Ji'Tordi:.;-; to lie' tenor 

of ]' t'ers |.r.tcj.l e.f i-Mw. o’tli, fi.r the sMj.jKJit of tlio 
tna'ilei' and ini/!-. . m ■ ..'i-i' «.m' liie said s^h-'ol, ami for 
the of II: j I .ifl-J, Ci'*, and not utliervise, 

nor t'l any ot)ier n.-e.'i cr intents. All. lint, v. Shin- 
vn-s' f> Alad. 17.1. alfrd. with variation. 

1 ,'ac. M ii.T , t III ,Cii\iMn j (.V)!:i*ou xriov. 

(’onii went (iiilcr a elau-se to onahle tMl^tees to 
appoint otij- rs to he iii.esle l in a cooveYanee, there 
licii;.;' n.i jiMn'.'viori Ut tli iU'frhcf in irnst dcc.'l. Huyinj 
V, V<o-;f./7, 1 AJad. 11']. lijj.vi JdFi Ti. 

rile appolnt.m'iit (»! a trustee hy escditor.s to reeeivc 
rents, f(»! pu' . i it ef dv.I/t-, dischai'^is the. e.tate 
from any Ion'* ;.i. ' liofo iln; failure of the tnistee. 

}foti‘h-n>fu V, . ,.i ./r, 2 Kail Cm 15. 49. Di.iiiost 

AN')' ('i:; ]yi ; •«: . i .'•ri.roN 

Court com;. tji'./ -e in the exeici.sc of poweT lo 
appoint new IsmisIci ^, iIjou^'Ii civeii in veiy large 
words, K , ';// V. /:/. -s/ii/,-//' 7 Vcs. 4015.' 

One of tl'.rce trustees, iliMiii.ssed under an art of 
parliament, liein;* goiu. abioivl, and having released, 
tlieic h'*iii; j’lO |novi>ii)ii foi the el. an ge of tiuste.es, 
u])on a hill, it was n foiied to llie master to appoint a 
new liUoh'f. Hurlinimii V. HumHinn, f> Ves. 7*2'2. 

I Ino exfyiit.ij' h'. i.i.r, hy a Kgae\' for liis ean*, elcarly 
a Irush'C of tiiC residin: for the next ef kin, tlie other 
inns* hn a tru'tee also. K7/<.o* v. T.nius, 4 Ves. 20. 

Tao';. i;i-.M.rirL.\i.i.v iNn:i{i.-Ti n. 

'restalor diiectcd a new' t<nsieo to he apjiointed, if 
<ithcr .•'hoiild «lie or hefome ineapabli- of acting ; om; 
ahsconde,!, cliar^ed with forgeiy '.^hiit was not out - 
iawinl : relhi/cd to tlie master lo njipoiiit a new trus- 
tee. ^ Ah//,,.'./ V. /.y-v, 2 Vos. .1. 94. 

A\ here, tnisb-e.-; of a i-harilY' <1* vlsf; die in the life 
of the testat:.:*', t!.c r/'itHi/ft shall go to his heir at 
law. An., (irti. V. J)o'i uiu{r, Arnoi. 471. Cii.tniiY, 
Parol aduii.-.-ihlc i-f declaration ef de.n.see, to prove 
her only a trustee. Str, v, U’itnhcJ.r. Dick. a97. 

if a pureliaser for a valuable consideration, has 
not Inc legal upstate proper! v’ conveyed m ’ !m, though 
the consideration cannot create a use • 'v w ay of covo- 
seised, yet the vendo*' will bw consi- 
dered d trustee for the purchaser. PolleiTen v. Altwre. 
d Atk. 273. * 


Corporation in.ay be trustees.' Att, Gen, v. Ltm* 
derfirldt 9 ]\Iod. 287. ConpoiiATioN. 

'IVstator devising an estate to persons whom he 
names trustees for such purposes as they, or the ma- 
jor part of them shall think fit, gives no lienefit tir 
thiaii, but is an authority only hy appointing a quorum 
out of them. Ctwk v. Duckenjield, 2 Atk. 568- 
Wll.i., C. OF. 

!No person CF»T 1 he a tnistee in law, unless he has a 
vested interest in tlio thing given. Owen v. OwetSp 
1 Atk. 49f>. 

(’.oni twill not change a more tnistee for a wife- 
iiiulor a murriagi.: settlement, witliout sending it first 
lo master, to sec if a ])roper person is proposed, 
O^KtrjTe V. Caltliorpc, 1 Aik. 18. Til. Kf-fekench 
7 0 Masieii. 


TT, Acci ptance on IIenocxckment of. 

AV’liore jHifsonDl property is beiiiicathed to the exe- 
cutors, as trustees, the probate of the will is an accep- 
tance of the trusts. Murhlow v. Fuller, 1 Jac. 198- 

K\i cr7 0i{.s, 

'J'rustcc for sale, iniviiig renounced, is not ncce.ssary 
as party to conveyance, or in receipt for purchase 
money. .Iduws v. TaunioHf 0 IVlad. 435. Deeds, 

j*Ai: i Y TO. 

A'4 lo disclaimer of olllce of trustee by simple iii- 
stnimont, ami disclaimer by conveying to other trus- 
tees. \icolsnn V. ll'orthirorthf 2 Swan. 369. 379'- 
OnotruMcc for the sale of an estate having released 
aiul oonviycd to his c^)-l^l^tcc, ri fu.'icd lo join in the 
» of ilie pm'cl‘u<it'. inomy ; n]»ori the special ex- 
pro •.•.ion of the deed, the ])Ui chaser was not held to the 
aguiciiierd with the remaining trustee ; it w'ould have 
bc*eii «,thcrw ise if one h;ul merely renounced. Crewe 
wDirken, 4 Ves. 97. Spec. Pk nr. 

A tiTistei* in a will, who released and never acted, 
ought not to be made a party in a suit, to set asidir 
thc will on tlio giound of fraud, and therefore need 
not answer as to the fraud alleged. Jlichardaon v» 
Ilulberl, 1 Anst. 65. Pl. Parties. 

111. ReT.EASF, IvEAIOVAL, AND DlSClIAROE. 

See stat. 1 \V. 4, c. 60. ^Appendix. 

Where trustees becomes bankrupt, the chancellor 
may older conveyance, or assigiiincnt to other trus- 
tees. 6 G. 4. c. 16. s. 79. 

A new trustee may be appointed, under 6 G. 4. c. 
16. s. 79. without a reference. F.xp, InUersoLe, 2 G. 
& .1.230. 

Grdcr made under the 79th sectiim of 6 G. 4. c.lG. 
for a reference to the master, to approve of a new 
tnutee, in the room of the bankrupt trustee, and for 
till) tr.insfor of the trust funds, by the assignees of the 
banknipl. trustee. iAp, Sounders, 2 O. & J. 132. 

In bill for removal of trustee, it is not scandalous or 
iiT.|M)rtinent to challenge every act of trustee's mis- 
conduct. Porlstnimlli v. Fellows, 5 Mad. 450. Pl. 
iMi'Eicnxr.Nci; ; Pi,. Scamjai,. 

JS'or to impute to him any corrupt or improper mo- 
tive in c.\ecution of trust. Id. ib, 

jVor to allege tliat his conduct is the vindictive con- 
sequence of some act on the part of the cestui que 
trust, or of some change in his situation. Jd. ib. 

15ut it is impertinent, and may be scandalous, to 
state any circum.stances as evidence of general malice 
or personal hostility. Id, ib. 

'('he founder of a charity having named as trustees, 
the occupiers of certain annual offices, other trustees 
appointed by the couit to hold the funds, the selec- 
tiou^of the objects being left to tliose appointed by ihe 
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fbtander. lixp, Blachbume, 1 Jac.& W.297. Cua- 

niTY. 

Failure of duty from misunderstanding, notapfround 
of removal. Alt, Oen, v. Cameras Comp., 19 Ves. 

192. 

Trustees, under a foreign will, dead, and no jicr- 
sonal representation taken out in thiseouiitiy, is a case 
for relief, by directing a transfer of stock, within the 
«dat.36G. 3. c.90. See (i 0.4. c.lc. s.79. and 
<5 O. 4. c. 74. hre. v. Bank of Eiifrhindt H Vcs. 4*1. 
Stat. C. oi- ; 'rRANSi-i;n ov Stock ; JIankcv. 

On motion, refcreiiec directed to inrjiiire wliciher 
defendant, a trustee, remains accountiible for any 
acts done by him as trustee, and if not, to settle re- 
lease. Osborne, G Ves. 465. I’n. Ktuai- 

ENCF. TO IVIaSTKU. 

Decree, discharging from a trust, a woman who had 
married a foreigner, though the answer denied an in- 
tention of the quitting tlic kingdom, and stated )jcr 
desire of continuing in the trust. I,fika v. iJe Imui- 
bert, 4 Ves. 592. Feme Covkut ; Foueionfiu 

A trustee, by bi$ answer, de 2 linc‘d to act, and on 
the heating it was referred to the master to appoint 
new trustees; the original trustee afterwards agreed to 
act, and on application to the court, that ’he trustee 
might be at liberty to amend his ans' ‘'r '•» *his res- 
pect, so as to enable the .ourt, -ui j' * 0 - hearing, to 
vary that part of the decree the coui •. refused to do 
this ; but thought the ma^^^cr was at liberty, ou smte- 
ment of these circumstances, to decliiie the appoint- 
ment of new trustees. Miles V. \e/ML'e, 1 Cox, 159. 

Pu. UFFF.nKNC'E TO MaSTI-.U. 

Money in the funds belonging to wards of the court, 
cannot Ire transferred into the name of the accouutaul- 
gencral, to the credit of the cause, until the nec fiunt is 
taken by a master, and his report made. J'hi-< does 
not mean that such a transfer cannot be m id:*, but 
that it coold not i»porato as an ae<i(uilta nec and tl-s- 
cliarge of the trustees, until they InuJ p.l.^.^ed their ac- 
counts. Jicncrafl v, Z’/V/j, 1 Jbo. C. 5(». am! 
note (1) there. \V\ao <ir Cooht; l*it. Ar eorsT 
uKroitu Mas'ji.u ; 'I'ltANsri n oi- icks. 

Corporation, llui tiu.stees of cli.iiity, inisliehaving 
themselves, and being guilty of gro>s breaches of tnisl, 
removed, and other competciit trustees <*lio.son. /Woi/o/* 
4re. of Con'ntrq v. ylU, den,, 7 Pro. P. C, 235. 
ilnuACii ofTkust. 


IV. PowEirs, Duties am) Disaiu ' • • rs of. 

1 . Gemrallp, 

2. Purrhoses hif, of Trust K^lulc, 

3 . Invesimciil of Trust Fund, 

4. As WUtiessrs. 

6 . Discretionary Poicers, Iww coiUroulvdy S;c, 

1 . Generally. 

Trustee in receipt of the rents and profits of mort' 
g|Aged estate, under an old conveyance of equity of 
redemption, on trust to sell and pay off certain debts 
which had Ixjen lorigsiiu^c satislied, is not entitled to 
redeem the mortgage. James v. Hum, and Oireu v. 
Flack, 2 S. & S. GUO. JMoktoaoe llF.OKMi'TroN. 

Trustee of term to pay debts, purchased the inheri- 
tance from tenant for life, and had it conveyed to him 
by fine and feoffment ; lemainder-nian is not entitled 
to account of rents, except from his entry to avoid the 
fine, and if he neglects to claim for five years, he is 
barred. lUynolds v. Joues, 2 S. & S. 20G. Vendiui 
AND PuRCii*.; Tenant ron Life & Heai.-Man; 
Account, 

Where legacy is given for permanent charitable 
purposes to trustees, not having corporate character. 


court will not transfer fond to them, without reference. 
Wellbeloved v. Jones, 1 S. &S. 40. Pn. Hepeuence ; 
Ligacy; ('ll aujtv ; Pii. Tiiansfer. 

Where tiustcrcs for sale are to apply pipdow' for in- 
fant, power of giving receipts to purchasers is neces- 
sarily iiif;ident. Lm voder v. Stanton, 6 Mad. 46. 

Power to trustees 1«> lay out money on securities, 
includes power to give iliselrargis to bonowers. 

V. llanuau, 5 Aiiid. .‘KiM. Trust. 

J'ouer given to iriisU i.s to sell lands and divide the 
profits aiiu<iig‘,t the m^tui ijuv trusts, some infants, en- 
ables triLstci-s alone; to give ei'icctual leceipts to pur- 
chasers. hoiriinthy V. J.acy, 4 Mad. 142. l*owEit 
oiSai.e. 

'rrustec of a sclllemoiit not entitled, by an agree- 
ment, with the husband, before tbe inaniage, to a lien 
on the fund settled to ihe .>epaidle use of the wife, dur- 
ing the joint lives of lire liiisliand and wife, with ro 
mamdor to tlie survivor; in opposition to a joint ap- 
pointment made by tlioin, under a power reserved 
them in the .settUnnent. Morris \. Clarkson, 1 Jac* 

VV^. 107. Lii-.v; Setttt. ON ^Iauiiiai.f. 

Tn bill to loreclose, trustee for uiongayeeisa neces- 
sary party, ireot/ v. IVillhiun, 4 ;Mad. IHG. Pi.. 
PAllTY. 

Trustees with powei tii change stocks, cannot there- 
by change resiui que trust’s interests. J.urd v. Ood- 
ferey, 4 Mail. 455. 

It is the duly of tiastccs lo obtain information of 
the disposition of the trust fund. WtdUer v. Syomids, 

3 Swan. 53. 

An Jiusolutc alienation by trustees f»f acbaiily, may 
be valid, if beneficini to the charity. All, Cen, v. 
Warren, 2 S\v^n. 302. (biAnrn, 

Purchaser (a tiusleo, acting on behalf of himself 
and ot!ii;is, hisr'o-tin'itecs, aial of the lists') 

oider.-il to pay puivli.ise money into : the agrcc- 
moiil 'i.iNiMg b. i n enltTdl into in t'le in".;.: el' liimstlf 
.'.h.’ne ; upon a!f):l,ivil.-., t)i:il tin*. t^the veu- 

ilois) had no notice of his acting f. r oilu is, and of 
acts of ownership committed since; posf.oiiioii given 
to hiiii under the rigTeeinent, in eppii-»ii^'n to the an- 
swer, alleging noiLoc, and denyini; any :io1.s of owner- 
ship by himself, or by any ollici poison, to Ins know- 
ledge. i.'rulrldru v. Jeruiua/uiin, 2 Mcr. 502. 

\ r..\ijon &L i’lucTi.; Pay.mi nt of l\'ucri. Money 

IMO (’OUIIT. 

'Mci’O tiusU'c lias no light to traiersc inmiisilion. 
hi r.’ Sadler, 1 Mad. 531. d’nAVFitsE or Jxuuisi- 

TICtN. 

■J’rustcos cannot ileal willi trust fund for their own 
liencfit ; if stock is purchased with trust money, in 
whatever name it may stand, the protit belongs to 
fund, riuiifrev, IVivc, 3 Dow’, 128. S. C. 1 lili. 
N.S.504. ‘ . 

One trustee cannot sign the ccrtifi'*alc for himself 
and co-trustee, dvip. /»/g/o/, 2 Hose, 224. Bankcy# 
Ci-.Hiiric-Air, SiiiNATCiiE or. 

Signature of one triisteft to a baiikrupt’s certificate 
without autin.vily to act. for the olluiv, is not sufficient* 
One executor c.an i!o any act; secus, one trustee. 

S. IM Ves. liA.^h<•Y. Ckktifiuate, Sig- 

N A I CUE of; I'.N.ns. 

Devise in trust to sill iii such manner, and at such 
time IS the trustees shall I Viul^ proper. The period of 
coiiveyiion as hat ween those entitled for life and in 
rcmuiiidcr, depends not upon au authority, discretion, 
nor even a sound discretion in each case, but ujioii 
sonic fixed rule asceitaining a given pciiod, as upon a 
trust to sell with all conveiiiont'b|^^ ; controlled in 
this instance by consent. Walker V. Shore, id. 387* 
Wii.i., (J. or. 

Trustee, dying nineteen months after the teslnbiv, 
without having acted, held entitled to a Icgaiy, .;;ivca 
as a token of regard ami a reeompcucc for hU trouble# 
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No rafusal or neglect to act where necessaiy, appear- 
ing. Brydgut v. Wottout 1 V. & B. 134. Legacy. 

The, trustee of a mortgage holds same ia trust to the 
ejttemt of the mortgage for the mortgagee, subject 
thereto for the mortgagors, and he cannot do any thing 
to prejudice the mortgagors. The trust of a mortgage, 
as between mortgagor and mortgagee differs from that 
of an oiitstaiuliiig term in a third person unconnected 
with either of the parties seeking the legal estate, the 
only rjiicstion there being, which has the better equity 
to call for the legal estate. Blennerhassett y. Uaif, 

Bail iSt B. 133. MoafcAGE. 

Ocneral rule that a liiistec shall not be the receiver, 
with eniolumcnt. Sutton v. Jones, 15 Vcs. 5B4. Pii. 
Bvei-ivKH. 

Trustee not to be receiver, unless a special case, 
and without emolument. Sykes v. Hastings, , 1 1 Ves. 
3G3. IIeceivek. 

Contract by trustees under power of sale, though 
by subsequent events it cannot be executed under the 
power, shall be made goo<l in equity by the clFect of 
the interest acquired in the estate, bound by the con- 
tract. Mortlockw BiUler, 10 Vcs. 3 15. Affd. 2 Dow 
Bep. 518. CoNTHACT ; 1 *owi:r of SVtLE. 

Previously to bill filed, trustee for wife may pay her 
personal property or the rents of real estate to her 
husband, but nut after. Murray v. Klihank, 10 Ves. 
00. Husb. & WivK, Ski>auate Kstatk. 

Commission of bankruptcy cannot be taken out by 
person who is appointed and ac.ts as trustee under a 
deed of assignment for the benefit of creditors, al- 
though he docs not actually execute the deed. Kx-jt, 
JVhnUey, 1 Smith, 118. Bankcy., 1**,iitionino 

ClIKDlTOIl. ^ 

Directions to trustees to correct any defect or in- 
correct expression in the will, and to form the settle- 
ment, from what appears to them to be the testator’s 
real nieauing, docs not authorize them to change the 
limitations. Stanley v.^Uanley, 16 Will, 

L. OF. 

General rule, that tnistce shul] not break in of his 
own authority upon the cajjiial of infant’s fortune. 
IVatkerv, mUurall, G Ves. 473. 

Devise of copyhold (duly surrendered) to A and his 
heirs, in trust for B an<l his hciis *, upon the death of 
B, witliout heirs, the heir of the trustee has no eejuity 
to compel the lord to admit him, and iiis hill was dis- 
missed without costs. Wilinim v. JU. l.ousilale, 
3 Ves. 752. Cofyuolu, Aomutancf. h>. 

The trustee cannot ho iccuiver. Anon. 3 Vcs. 515. 
Receives. 

A executed a deed, by which lie conveyed ebatteb 
to B,in trust, as to one moiety, fur ccrtaiii scheduled 
creditors, as to the other for A’s own benefit. C, a 
creditor, not in the schedule, sued A and recovered, 
and took out execution against the chattels in the hands 
of fi ; B sued the sheriff's ofiicer, and rcc’overed 
at law. Bill for an injunction, on the ground that the 
deed was void against creditors for the moiety, ’flic 
court refused the injunction, for there can be no exe- 
cution against goods in the hands of a trustee. Cail- 
lundv, Kslwick, 2 Anst. 381. rio.v ; Injunc- 

tion. 

Where sale before master is (directed by decree, a 
contract by trustee for private sale would be enforced. 
liaynwmiw.Wehb, Lofit.tiG. Vem'Oii &t Puncii, ; 
Pji. Decree for Saj.l; Spec. Pe;f. 

Where executor or trustee entrusted with the dis- 
{Msiiiun of some church preferments, made a presenta- 
tion to A, under a secret condition beneficial to him- 
self ; the presentation was set aside, and he was de- 
creed to present a more proper person. Richardson v. 
Chapman, 7Bro. P.C. 318. Brbacii of Trust. 

A trastee, with notice of his appointment as such, 
interfering with the subject natter, cannot repudiate 


the trust, and say ho acted merely as factor or agent. 
Conyngham v. Conyiigham, 1 Ves. 622. 

The court refused to appoint a receiver of a charity 
estate against a corporation as trustees. Att. Gen. v. 
Mayor (^'Stafford, Barn. 33. Pr, Receiver ; Cha- 
rity. 

Where there was a condition in an appointment that 
the estate should go over, if the appointee (a young 
lady) married Without the consent of the trustees, and 
where tlicrc is no objection to the person or estate of 
the gentleman who proposes, and the young lady lier- 
sclf is inclined to the match ; trustees should consi- 
der themselves in the light of a parent, and readily 
come into a consent. Daley v. Deshouverie, 2 Atk. 
261. S. C. West’s Rep. of lid. Hardwicke, 547. 

'I'rustees saying in a letter, “ shall be obliged to 
consent,' for the happiness of the lady, will be con- 
stmed a present consent. S. C. Id, 

Trustee cannot cliangc the nature of the estate by 
turning money into land, or a IccTSC for years into a 
freehold, et e converso, IVitler v. IVitter, 3 P. W. 
100 . 

A, seised in fee of land, demised the premises to 
trustees, B, C, and D, for 500 yeai-s, in trust to pay 
debts, and for a chanty. B, one of the trustees, being 
in possession, and as a receiver appointed by the court, 
cuts down 10001 . worth of timber, D, one of the 
other trustees consenting. B, the trustee for the cha- 
rity, or as receiver, ought not to take advantage of his 
having possession, without which he could not cut down 
the timber ; yet the timber must be valued according 
to what it would be worth at the end of tlie term of 500 
yeans. Bays v. Bird, 2 P. W. 397. Ttmuer. 

A goldsmith, without any directions from the pro- 
prietors, subscribed lottery orders into the S. S. Com- 
pany ; he was hcldindcmnifiefl by the act 6 G. 1 . c. 4. 
s. 23. empowering all trustees, guardians, executors, 
&c. to make such subscriptions, and it would have 
lieen the same if iha cestui que trust bad forbid him to 
subscrilx!. Treuchard v. Wanley, 2 P. W. 165. And 
in the next term, in ircarcr v. Fou ler, Ld. Maccles- 
field made the same resolution, 2 P. W. 170. Trade. 


2. Purchases of Trust F.state by. 

The agent of trustee for sale of estate employed 
therein, cannot purchase same. v. Minchin, 

5 Rad. 91. Phin. & Agent. 

Application to impeach a sale to a trustee, must be 
made witliin a reasonable time. Cliulmer v. Bradley, 
1 Jac. & W. 59. Laches. 

(Conveyance of an estate to D, by way of sccuiity 
for the investment of a specific sum of stock, and for 
]Kiyment of the dividends in the mean time with a 
power of sale in case of default. Under this deed, D 
is a trustee for the party making the conveyance, and 
as such disabled from purchasing for himself, so long 
as he continues to he a trustee without the consent of 
his cesluinue trust ; therefore the estate being put up 
to sale by auction, at which C as agent for D was tho 
only bidder, and it was knocked down to him ; accord- 
ingly the sale was decreed not to stand, although no 
evidence of fraud or under value, and not to be sup- 
ported by evidence of the plaintiffs having known and 
approved of the sale taking place, and afterwards at- 
tempting to damp it, nor of a previous conversation 
with her attorney, in whicli the latter exhorted tho 
purchaser to bid a good price for the estate to keep up 
the sale. Dotenes v. Grazebrook, 3 Mer. 200. 

Purchase of trust property by trustees for their own 
benefit set aside, after a considerable lapse of time and 
several assignments. Alt, Gen, v. Ld, Dudley, Coop. 
146. Length of Time. 

Bill to set aside a piirehaso by a trustee for liimsclf 
and hU.^ildren 3 after a lapse of eighteen years, dis- 
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missed upon the length of time only. Gregorit v. 
Gregory, Coop. 201 ; affd. 1 Jac. 631. Length op 
Time. 

'i'rustecs for sale purchased through a trustee at an 
under value, though without fraud and by auction, 
and the cesiuiqtie trust being in fact incapable of dis- 
charging the trustees: the purchase set aside with 
costs. Sanderson v. Walker, 13 A^es. 601. 

Purchase by a trustee from tlic ^sostuique trust, 
established under circumstances wit li confinruilion and 
acquiescence. Morse v. Royal, 12 Ves. 355. 

Purchase by trustee of trust property set aside, con- 
siderable length of time before bill tiled having no 
ciFcct, as it did not distinctly appear that the cestah/ue 
trust knew the purchase was made on account of the 
trustee. Panda/^v. Urrifigton, 10 Ves.423. I.ength 
OP Time. 

Purchase under trust to pay debts by trustee, as 
agent for his father, both creditors in partnershi|>, 
established under circumstances. Coles v. Trecothick, 
9 Ves. 234. S. C. 1 Smith. 233. 

To set aside a purcliase by a trustee of the trust 
property, it is not necessary to shew that he has 
iiiade an advantage. Rip. Ihiines, 8 Ves. 348. 
S. P. Exp. Rennet, 10 Ves. 393. 

There is no rule that a trustee to sell cai;.iot be the 
purchaser ; but however fair the t- ns i » :t must 
be subject to an option m the cc<iu' . trist, if he 
comes in a reasonable time . iiave a resale, unless 
the trustee, to prevent that., purchases under an appli- 
cation to the court. Campbell v. Walker, 5 Ves. 
(i78. 

There is no general rule that a trustee to sell, shall 
not be himself the purchaser, but he shall not thereby 
gain profit to himself; one of the several trustees to 
sell having purchased, and afterwards sold at a profit, 
was therefore decreed to account for that profit with 
costs. Whichcole v. Lanin ace, 3 A'cs. 740. 

A trustee purchasing a leasehold farm, devised to 
him for the use of the plaintiff at an appraisement, 
afterwards renewing the lease in his own name and 
purchasing part of tlic testator’s stock, dcchucd to be 
trustee, and to bo a(*countab]e for tlie same to the 
plaintiff, hiillirkv. Rle.\uey, 4 liro. C. 161, 

Trustees having engaged trust projxirly in an ad- 
venture, cannot sell cither to himself or another. 
Wilkinson y. IStaJf'ord, 1 Ves. ,1.42. 

The court views trustees with jeafousy, and in case 
of two estates, one in tiust, the oilier Iwlonging l(. the 
trustee, will nut permit him to act for his own or in- 
fant’s benefit, as he pleases, /d. 4;^ 

The testator directed his executor t(> >y out the re- 
sidue in his estate, in the purchase of lands or upon 
heritable or personal securities, at such rate of in- 
terest as they should think reasonable ; the executors 
lent the fund to one of themselves on a bond, at four 
per cent, when five per cent might have boon made by 
heritable or government securities, held liable at five 
per cent. Forbes v. Ross, 2 Cox, 113. 

Trustee not to derive advantage from a purchase of 
trust property. Whelpdale v. Cookson, 1 Ves. 9. 

'rnistee buying debts for less tlian is due, shall nol 
be allowed for the whole, dnon. 1 Salk. 155. 


3. Investment of Trust Fund. 

Where trustees may invest in stock or on real secu- 
rity, and they lend on personal security, they shall be 
answerable for the principal money only, and not for 
the value of the stock which might have been pur- 
chased. Marsh v. Hunter, 6 JMad. 295. 

Lands vested in tmst out of receipts, &tc. to make 
certain payments and lay out surplus upon mortgage 
or eovernment securities, with a view to accumulation, 
with bciiuest of such accumulations. On petition, 
a real estate contiguous to testator's real estate was 


permitted to be purchased under the circumstances, 
and to be considered as personal estate. Webb v. Ld. 
Shaftsbury, 6 J\lad. 100. 

Power to lend trust money upon real or personal 
security, docs not enable trustees to accommodate a 
trader with a loan upon his bond. Langston v. Olli- 
vant, Coop. 33. 

One trustee suffering the other to have trust ^oney 
under a note of hand, held liable. Keble v. Thirmp- 
son, 3 Itro. C. C. 112. 

Trustees not answerable for having applied the trust 
property, even to whvit turned out a losing adventure, 
if without fraud or ncgliiiencc. Wilkinson v. Stafford, 
lVes.J. 41. 

Trustee not answerable for having engaged the in- 
fant’s name in an adventure, if a ('raid of the conse- 
quences, he iUies not. engage 1 he projxjrty. Cohtrd, 
Morton Eden’s Case in the House of Lords. Id. ih. 

'I’rustecs taking upon themsoKcs to lend an infant’s 
money on a private sceiirily, must in ail cases Lie re- 
sponsible in case of the failure of the security. Holmes 
V. Ih ing, 2 Cox, 1. ' 

Trustee incautiously leaving trust fund in banker’s 
hands without security: held, liable to loss, on 
iMoki r’s fniliire. Anon. Jaifft., 492. 

If trustee pay rents to a banker in credit, who fails, 
the trustee is not liable. Exp. Jkiclier, Kjp. Earson, 
Ainbl.219. S. C. 1 Ken. 38. 

Laying out trust money in S. S. stock where it sub- 
jects the trust to a loss, is not a gooil security, for the 
directors may trade away the whole stock whilst they 
keep within the terms of the chatter ; S. S. annuitiGS 
ami bank annuities only, are projier and good security ; 
for it is nj>t in the power of tlie directors to bring any 
loss upon tiioip. v. Boehm, 3 Aik. 444. 

Trustees may lend money on gotxl personal secu- 
rity, until a proper purchase in land can l>e hail, but 
aic not justified in placing it out in a iluctuatiiig or 
precarious fund. Emelie v. Emelie, 7 iiro. P. C. 
259, Peusonal Skcuuitv. 

'J'rustce of an infant having saved 3,0001. out of 
the profits of his estate, lays it out in a purchase of 
lands lying near tlic infant’s estate, with the consent 
of his graiulmollier, declaring the trust for tlic benefit 
of the iiilant, if he, when at age, shall agiee to it. 
Iii'ant (lies within age, llio trustees shall aecoutlt to 
the infant’s executors for the 3,000/. ; but the profits 
of the land set off against the intoiost. WinchelscH v. 

1 Vera. 435. Account. 


4. As a Witness. 

Trustee plainlilF cannot, it seems, be examined as 
a witness. v. Fitzgerald, 9 Mod. 330. 

A trustf?c, who is oideicd to account, cannot be a 
witness. S,nith \. J)k. oj' Chaiidos, llarn. 416. 

A bare Iriistco is a good witness lor his cestui quo 
trust, but not an executor iii trust, as he is liable ta 
lie sued by creditors, and to answer costs. Crfft v. 
PyAr, 3P. W. 181. Lxou. 

5. Discretionary Pouers» 

( Construction o<* ah obscure u'ill, whether a trust or 
discM-etinnary power was •gi^'^n. Robinson v. Smithy 
6 Mad. 194. Wn.L, C.or. 

Where discifition of tTu^tcc is to be exercised on 
matter of fact, court will substitute a master ; but not 
if'upon matter of opinion or judgment. Walker v. 
Walker, 5 Mad. 424. Fn. llEFsatNCE to Master. 

Scmblc, that p^f of general, ttHsugh not universal 
approbation of puisli, is sufticiebt to justify bondjide 
conduct of trustees of parish charily, where* they have 
a discretionary power. In re Cheriheu Market, 6 Pri. 
261. 
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J3l0 Power of. 

On. demurrer, held, that trustees to whom discre- 
tionary .power was given of renewing leases, had not 
an power of renewal, hut must renew when 

most % benefit of ceUiii ijne trust. Milsington v. 
Mulginiv^, 3 Mad. *1P1. 

Diiecfion in will, that exeriitors shall pay annuity, 
unless circunistain es render it iiii necessary, impracti- 
cable and incx]'.odit-nt, means unless in the opinion of 
executors it shall become so, and court has no ron- 
troul over sucli discretion, unless they act muld Jlde, 
f rench V- Vnvulsnut Wru., C. of. 

lieslduuiy devi'^e and bequcat for such of the tes- 
tator’s julatioiis and kindred, in such proportions, Nc. 
as his cxcciitois should think proper, recoin mending 
and advising his said trustees and executors to give 
tho greatest share to such person and persons who, in 
their opinion and judgment sliould appear to them to 
be his neaiest relations, and most deserving ; declar- 
ing his intention not to controui their discretion, but 
that every thing relative to that disposition, who were 
his relations, and the proportions, should be entirely 
in the discretion of tlie said trustees and executor:., 
and the heirs, executors, and administrators of the sur- 
vivor of them : held, a trust, and a ,^vver. The 
ground of the power Ireing personal conlidcnce, it is 
primd facie limited to the original trustees, not with- 
out express words passing to others, to whom by legal 
transmission, the same character may liapiicn to lie- 
long, and cannot be executed by the devisees and 
executors for that specific purpose only, of the 
surviving trustee ; a trust therefore excciiteil by the 
court for the next of kin at the death of tho testator, 
according to the statute of dislubutions. Cede v. 
IGVes. 27. 

The real estate, except what was copvcMled in exe- 
cution of the pow'cr taken by tlie next of kin as real, 
tlie will not operating a convcislnn out and out ; the 
represontative thcndbic, tin' trust being disappointed, 
taking the rcspecti\e estates as they find them, hav- 
ing 110 equity jigiiiii.il each other. The costs appor- 
tioned jxocoi'ding to the vJiKie of the ual and personal 
estates. Wnllir v. Mnnnde, Ifl Ves. 424. Wji.l, 
C. or; Tni'Si rxr.ci.'TXii nv (.'oiirr. 

Where discrclionsiry poucr is given by will to trus- 
tees, to invest fund in rerd or pcisornil estJitc, aad 
it is to be collected from the whole will, that it shall 
be invested in loiil estate : though never invested, it 
shall he regarded as real estate. Cairlcu v. Harts- 
tonge, 1 Dow, 3G1. Wici,, C. of ; Ao.mon. ok As- 

SETS. 

If testator’s intention is clcaily manifested on face 
of will to give an unlimited discretion to tiustces, the 
court will not controui it : but a general discretion 
must be held tJi refer to the limitations in the will. 
Jd.378. Wii.T., C,oF. 

Discretion of trustees having power to chango secu- 
rities with consent, is not to be coritiouled by court, 
unless miscliievous and rnirious to that fund. iJe 
AlantievUle v. Crompton, I V. kSf .15. 351. 

Trust deed, whereby Inishcs were to give the roi- 
due of A’s estate among all his fiicnds and rela- 
tions, where they should see most ncce^sity, and as 
they should think most just lho\i,gli, in other cases 
tlie court will not inieiposc where tiiisloes deeliiiiiig 
to act have a power to distribute ,?cncra]Jy, ncconlirig 
to their discrc:ioii, without any defined object, it was 
held, that hero a rule* wSis laid down, the word 
y fiiends” meaning “ lelations,” and.lhc courtvould 
judge of the itspeetivc families* necessities and occa- 
sions by a reh fence to the master. Cnucr v. AJum- 
^aring, 2 Ves. H7. 

V. l.iAuii.n'i£S« 

Trustees of a charity gram an improper lease of the 
charity lauds, in which they covenant with the lessee 


for his actual enioyment of the demised premises dur« 
ing the term ; the court, in setting aside the lc«tse, 
will order the indenture of the demise to lie cancelled 
in fnfci, and will not have the personal covenants of 
the trustees in force fur the benefit of the lessee. 4tU 
Gen. V. Morgan, 2 Muss. 306. Ciiauity Lease ; 

CaNCEI-I. ATKIN OF DeEIIS. 

The trustees of a charity were made, as individuals, 
ilofcndants to a suit for the administration of the 
charity ; afterwards (he information was amended, 
and they were made defendants in their corporate 
capacity ; but tlic suit was not dismissed against 
them as individuals at the hearing : the record was 
considered as constituting two different causes, and 
the one against tho trustees as individuals, was dis- 
missed with costs, though in the cause against them 
in their (^or^Mirate capacity, a decree was made, reme- 
dying abuses which had grown up in the charity, and 
regulating its future administration. Att.Gen, y.Mans- 
field, 2 Russ. 501. Ri.. Parties. 

Where trustees of a charity under an instrument 
of doubtful construction liave acted honestly, though 
erroneously, they will not be charged in respect of 
past misapplication of the funds. Ait. Gen. v. Corp» 
of K re> er, 2 Russ. 45. (5 if a ii ity. 

Tho trustee of a legacy which had been invested 
in stock, authorises the sale of the stock, and permits 
J5 to receive the proceeds ; R retains the money in 
his hands, and during many years, the legatee, who 
was not aware that the legacy had ever been invested 
in stock, or that st'ick, in which it once was vested, 
had been sold, deals with 15, as the only ^lersoD ac- 
countable toiler fur the money; notwithstanding these 
dealings on the part of the legatee, the trustees con- 
tinue to be accountable for the stock. Adutm v, Clif- 
ton, 1 Russ. 2117. 

'luistccs employing tinst fund in their business, 
insluad ot iiivci:tlng it when amounting to a certain 
sum as directed by will, an account was directed, 
and they charged with 5 percent, on balance in their 
hands. Hnurn v, iSlansonin, 1 MT5iel. 6c Y. 427. 
Accor XT ; IxitnEsT, when kavahle. 

A fU'cditor, who makes out a prhnd facie case of 
niisf'onduct in trustees, is entitled to a decree that 
they sliall account lor whatever they niighl have re- 
ceived without their wilful default or neglect ; though, 
in a prior suit instituted by another creditor, and con- 
ducted without collusion, a common decree for an 
arcoiiiit has been previously made against them. 
Hejdierd v. Tougood, 1 'I'urn. & R. 379. Cueditous ; 
Accoi-nt, 

^Vherc a person executor and trustee of legacy to 
be laid out in stock has fully administered estate, and 
Jissented to legacy, and retains legacy in bis bands, 
not as assets, but as trustee, he is liable for breach of 
trust, and oidered to ]mrchase stock at price of time 
wiieri he was tirst able to invest it. Bifrchall v, 
/Vf/d/hrd, 6 Mad.235. Legacy; Riikacu ofTrust. 

Wbeie there is no imputation of breach of trust 
in trustee, snilering deed to get out of possession, 
be need not be paity to bill for its restitution. Knye 
V. MiHtre, 1 S. 6c S. 61. I'r.. Party. 

1 ha usual indemnity clause does rot exonerate one 
of two trustees from a loss occasioned by a debt due 
from tlic other having been suii'cred to remain out- 
standing. Mneklow V. Fuller, 1 Jac. 198. 

Wiieic it is a term of trust deed that each trustee 
shall lie answerable only for one moiety, court will 
nut extend the liability. Jiirls v. Betty, 6 Mad. 90. 

In a bill to compel peiformance of a covenant to 
surrender copyhold estate to A in trust for others, 
A must be a party. Cope v. Parry, 2 Jac, 6t W, 538. 
Pl. Party ; Spec. Perf. 

Lzecutor and trustee becoming bankrupt, a re* 
i ceivcf was appointed, though testator knew the com- 
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mission hod issued. Langley v. Hawk. 5 Mad. 46. 
Pu. IIeceiver ; Exon. 

Trustee cannot, by any act of his own, denude 
himself of that character till he has perform^ his 
trust. Chalmers v. Brad ley, 1 Jac. & VV. 68*. 

In suit against trustees of charity, all the trustees 
must be parties thougli they do not act. In re Chert- 
sey Market, 6 Price, 261. Pl. Pauties. 

Trustees not to be compelled to perform an agree- 
ment entered into under mistake, to sell for an in- 
adequate consideration. Bridger v. Iteid, 1 Jac. & 
W. 74. Sim:c. Peuf. ; Mistake. 

Power to ti’ustecs to advance to A 10001. with con- 
sent of 11 under her hand, signed by two witnesses. 
Trustees advance the sum without consent. {Subse- 
quent acquiescence by such deed not suflTicicnt, and 
trustees ordered to refund. Bateman v. Duuis, 3 Mad. 
98. Power, Execution or. 

Co-trustee held liable for acts of other, though he 
merely joined in receipt fur conformity sake, and never 
meddled in trust beyond that. Bradwetl v. Catch- 
pole, cited 3 Swan. 78. 

Infant fraudulently concealing his age, and ob- 
taining from trustees part of stock wliicli he was en- 
titled to on coming of age ; and when of a^je a few 
months afterwards, applying for and .j-.iiig the 
residue of such stock: licld, -» fraud ii lalaal, and 
that neither himself nor his assignees could enforce 
repayment by trustees of stock paid during infancy, 
and that applying for residue of stock when of age 
was a recognition of first payment. Cory v. Oertchhen, 
2 Mad. 40. Infant; Fhi.vd. 

Trustees joining in receipt are not chargeable un- 
less they also receive the money. Chambers v. Min- 
€hin, 7 Ves. 108. 

A loss happening by the default of a trustee ap- 
pointed hy a testator, I’alls on the legatees, and the 
estate is discharged from it. Hutchinson v. Massa- 
reene, 2 Pall Ik 13. 54. Admission of Asseis. 

Settlement of a renewable lease in trust out of the 
rents and profits to pay the fines and charges of re- 
newing, and subject thereto for husband and wife 
8UC(xissively for life ; remainder to the fust son at 
twenty-one. The trustees not having renewed in the 
lives of the tenants for life answerable as for a bicaeli 
of trust, though not deiiviiig any benefit from it. Ld, 
Monlford v. I^. Cadogan, 17 Vos. 485. Aflirmt'd 
19 Ves. 635. quod vide, and 2 Mer. 3. Settlemeni- 

OF nENEW'ADLE LeasE. 

General rule of specific perfonnance tuat the pur- 
chaser shall have what the vendor can give, with an 
abatement out of the purchase-money, for so much as 
the quantity falls short of the representation, enforced 
against trustees fur infants, upon the mere mistake of 
their agent without fraud, Ac. but the relief adapted 
to the justice of the case, viz. the purchase being of 
wood upon a gross valuation, without regard to the 
quantity of land ; an abatement for a deficiency of 
quantity from erroneously inseiting the hedges and 
fences not included in the purchase, was directed with 
reference to land. Hill v. Buckley, 17 Ves. 394. 
Spec. Perf ; Vend. & Puhcu. ; Cumffnsation. 

Trustees under a misrepresentation that the fund 
was invested in stock, charged with interest at five 
per cent, upon the same principle as if they had sold 
out stock and used the money, viz. an option to the 
cestui que trust to have the actual profit or five per 
cent. Bate v. Scales, 12 Ves. 402. Interest, 

WUEN. 

Trustee charged in respect of a misrepresentation 
toararchaser having notice, and alleging only that 
he did not recollect the fact. Burroiai v. Lock, 
lOVei.470. o 


A trustee charged, though he diiP not reoeiye the 
money, under the circumstances, having joined in the 
receipt ; the sale unnecessaiy ; and 'purmitting liis co- 
trustee to keep and act with tne money contrary to the 
trust ; not charged in the respect of the interest of 
one of the cestuis que trust having notice pf the breach 
of trust, and acquiescing. Brice v. Stokesp 11 Ves* 
319. 

T holds sliarcs in a trading company in trust for 
VV, who, hy his will, appoints T his residuniv legatee. 
'V continues in jNisscssioii of the shares, and becomes 
bankrupt. 'Dm sliares are not within the meaniugof 
the bankrupt act, 1 1 A 12 G. 3. c. 8« s. 9. inasmuch 
as T is himself the ** true owner and proprietor 
thereof,** subject, however, to the debts and legacies 
of VV. T and his partners, together with VV, give 
securities to C for the proper debt of T. \V diee,'^ 
leaving T and C his exccutois, and T his residuary' 
legatee, and leaving a sum of money under the con- 
troul of (3. C applies this money to the payment of 
the securities given by T and C, and by VV ; and 
debits VV in account with the amount ; and on settling . 
w'ith T as executor of VV, C hands him over these se* 
curitics, and pays him, as residuary lc«ratce, the baV 
lap'*e due to the estate of VV. C shall he answerable 
to the creditors and legatees of VV on failure of C, aa 
well fur the sum paid to C, as that retained by C. 
Joy V. Campbell, 1 Scho. & L. 328. 

Trustees and executors charged with loss occasion- 
cil by breach of trust by joining in a transfer and sale, 
and lending the produce to a partnership in which 
one of them was engaged, the other receiving no be- 
nefit. Decree for account against all fur the funds. 
French v. Hobson, 9 V’es. 103. ’J'kust, Breach of. 

Trustees ani> their representatives chargeable in 
equity for a breach of trust, tliough no benefit derived 
fiom it. Adair v. Shaw, 1 Scho. & L. 272. . 

Trustees cliargcd with loss occasioned by mere 
negligence, and c.osts follow of course. CaJ'rey v. 
Darby, 6 Ves. 488. Laches. 

Trustee not charged with a loss by failure of banker 
to agent in whose hands money was deposited, peud- 
ing transaction for change of trustee. Adams v. Clax- 
lon, 6 V’es. 226. 

Le^^dcies in trust for the testator’s son for his own 
use and benefit, provided no misfortune in business 
shall in the mean time have happened to him, so aa 
to de^uive him or his family of the benefit of it, the 
testator declaring his intention, his son’s fortune be- 
ing amply sufficient by this fund to form a certain 
and permanent provision for him or his family ; but 
in case he fail in business at any time before the'.R^ 
of thirty- two, then in trust for the sup{)ort of himV his 
wife and children, as tiic trustees think proper, so 
long as he shall labour under the effects of any mis- 
fortune in trade : but as soon as he shall be frera and 
absolutely discharged from the cflects of any misfor- 
tune or failure in trade, then (but not before) to be 
paid to him ; otherwise, tlie interest to be continued 
to be paid for the support of him, his wife and chil- 
dren, for his life ; and if, at his death, he shall be 
under any difficulty^from niisforlune or failure in bu- 
siness, in trust for bis wife and children according to 
his appointment by wjjl, and if he shall leave no wb* 
dow or child, according to his disposition. There 
was a considerable settlefAeiA. The son, in tlto 
twenty«eighth ycai of his age, being discharged under 
a deed of comixisttion, the legacy was decreed to him* 
the trustees and Ins children not opposing it ; but the 
court observed, that if he should not be discharged, 
as in case it should end in a bankruptcy, the trustees 
would not be indemnified. De Mierre v. Turner, 
5 Ves. 306. Will, C. of. 

The indemnity of the trustees under a deed of trust 
I does not give the persons empk^ed' by them a right 
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at creditors against the trust fund. Woorall v* Har^ 
ford, 8 Ves. 4. PiiiNf;. & Agent. 

Se^lement, upon marriaget of stock, the property 
of the wife, in trust froni time to time to receive the 
dtvidhnds and pay them into the hands of the wife for 
her sole and separate use, her receipt to be a dis- 
charge ; after her decease, if the husband should sur- 
' vive, for him for life ; and after the decease of the 
survivor, to transfer the principal among the children 
according to her appointment by will ; in default 
thereof equally, if no children, according to her ap- 
pointment by will. The trustees, with the privity of 
the wife, sold the stock, and jiaid the money to the 
husband, taking his bond of indemnity. He died in- 
solvent. Upon the bill of the widow and ciiildren. 
the fund having been replaced by the trustees, and 
transferred to the accountant-general, upon the trusts of 
settlement, the trustees to pay the dividends to the 
widow from the death of the husband, with costs. 
Whistler v. Neicmant 4 Ves. 129. See as to the au- 
thority of this case, 5 Ves. 17. n. and 694. n. Trust, 
ilREAcii OF ; Hush. & \V ife ; Settt.t. 

Where sale by trustee to purchaser with notice of 
trust, is set aside, neither purchaser rt^r trustee pays 
interest on rents. Macartney v. lilnckuond, 1 Kidg. 
L. & S. 602. Fhauj)Uli:nt Sale ; Inieiiest. 

Trustee, how far charged with interest and costs 
and profits of a fa mi carried on by aid of testator's 
fiersonal estate. Kellick v. J'lerney, 4 llro. C. C. | 
163. 

Trustee charged with interest for w'ilful misconduct, 
as not paying money into court pursuant to an order : 
but slight difference in the sums admitted and re- 
ported in his hands is not sufHcient ; farther cn(|niry 
whether he made interest, not to be Tiirccleil unless a 
strong case. Sammes v. Rickman, 2 \'es. J. 36. In- 
terest. 

Devisees in trust to sell for payment of debts, as- 
sign to the son of the devisor : the creditors receive < 
the interest from him for eleven years, and agree with 
him for an increase of interest on their debts : the ori- 
ginal trustees continue liable. Hardwick v. Mytul, 

1 yVnst. 110. Length or Time ; Acquiescence, 

Trustees are mere stake- holders, and cannot he 
affected with more than they actually received without 
wilful default. Pyhnsv. Smith, 1 Ves. J. 189. Sedqu» 

A trustee joining in a receipt and reconveyance of 
a mortgaged estate, though he docs not receiu? the 
money, is liable, and the receipt being in evidence, no 
enquiry can be directed as to the fact. Scurjield v. 
Howes, 3 llro. C.C. 90. 

Accpunt decreed against a trustee, who, having en- 
gage the trust property in an adventure, afterwards 
renounced it for the trust, and declared it to la; on 
his own account ; though no part of the trust money 
actually laid out. Wilkinson v. Stafford, 1 Ves. J. 
32. Account. 

Parties to bill by creditors against trustees for sale. 
Ilouth V. Kinder, 3 Swan. 144. Pl. Parties. 

A trustee in a will which directed money to be lent 
at such rate of interest as they should think reason- 
able, by consent of his co-trust^e keeps it at 4 per 
cent. : ordered to pay five, and the executors to pay 
the costs of taking the accoupts ’^s to that interest. 
Forhes v. Ross, 2 13ro. C. C. 430. Fraud, Fid. Sit, j 
‘ Interest. " *■ 

If the trustee of a term, and .the cestui tiie trust, 
are before the court, an intermediate trustee of the 
equitable interest ne^ not be the party to a bill filed 
to carry the trusts of the term into execution. Hetul- 
V. Teynham, 1 Cox, 57. Pl. Party. 

One U-ustce knowing and concealing his co-trus- 
fee’s having sold out the trust fund, eriually liable 
^wilh the trustee, who actually sold. Buardman v, 
1 Bro. C. C. 63. 


Trustee investing money at his own discretion, runs 
risk of depreciation. Hancom v. Allen, Dick. 498. 

Writ of ne exeat against trustee upon an account 
acknowledged. Taylor v. Uitch, id. 380. 

Trustee joining in receipt, though only for con- 
formity, is accountable. IVestly v. Clarke, id. 330. 

If two executors join in giving a discharge for 
money, they are both answei-ablc though one only 
actually received it. Exp, Belcher, Exp, Parson, 
Ambl. 219. S. C. 1 Ken. 38. Exors. Personal 

LIARILITV. 

If trustees will bind themselves to be liable for the 
acts of each other, the court will not relieve them, 
especially in the case of a composition of debts. 
Leigh V, Barry, 3 Atk. 583. 

In the case of trustees, though tliero arc not nega- 
tive words in a deed that they shall not be liable for 
the acts of one another, yet the court will not make 
them so for more than each have received. Id, 584. 

Eejuity will endeavour to deliver a trustee from a 
misapplication of trust-money, where he errs in the 
management only ; but if he goes out of it with the 
approbation of the cestui que trust, it must be first 
made good out of the person’s estate who consented. 
Trtfford V. Boehm, 3 Atk. 444. 

A bill charges forgery in a lease, and prays relief ; 
the tnistecs who were parties to the lease, and to 
whom the fraud and breach of trust is imputed, must 
be parties. Jones \, Jones, 3 Atk. 110. Pl. Parties. 

If a trustccfilcs bill and brings cestui i/Rstrust before 
the court for his own private intciest, he shall pay whole 
costs of suit. Henley v. J^hitips, 2 Atk. 48. Costs. 

By settlement before marriage, it was agreed, that 
20001. in the hands of a trustee should be laid out in 
land, and settled on the husband for life ; then to tlie 
wife for life, fur her jointure, and to the children 
equally ; and in default of issue, then to the wife in 
fee. i'hc husband and wife b^ng necessitous, the 
trustee paid them 600/. on a release and their joint 
l)ond of indemnity, and afterwards 400/. in the same 
manner, with a new agreement, that the remaining 
1000/. should be laid out in an annuity, for the sepa- 
rate use of the wife, during coverture, and in fee, in 
case of survivorship. The trustee afterwards paid 
tlie husband the remaining 1000/. and then he med,j 
leaving his wile destitute. Upon a bill by the wifi 
against the trustee’s representative, upon this breach 
of trust, and to be paid what shall be due to her for 
the 2000/. the parties, on the recommendation of Ld. 
Chancellor, agreed to pay the wife 100/. per annum 
for life, tax free, together with costs, which was or- 
dcieil accordingly. Thayer v. Gould, 1 Atk. 615. 

Where there is a falling off of stock without the 
neglect of trustee, he is not liable to make good the 
deficiency, but is answerable only as far as the value, 
especially where it was specific stock. Jackson v. 
Jackson, id. 513. Investment. 

A & B arc trustees under a deed, by which neither 
of them is to answer for the other ; A receives a sum 
of money under the trust, and gives a writing under 
hand and seal, acknowledging it, and that B had re- 
ceived no part of it ; A never placed out the money, 
and dies ; this writing is a specialty and good against 
the executor, but not against the heir of A, he not 
being mentioned in it. Gifford v. Manley $ Forres. 
109. Specialty Dert ; Heir at Law. * 

A, who is a trustee for B of 1000/. South Sea stock, 
at the desire of B borrows 1000/. on this stock of the 
company, and B receives the money ; A pays the ten 
per cent on the late act to be dischaq^ of the loan ; 
though B forbade the payment yet he is liable. Balsk 
V. Hyham, 2 P. W. 463. S, S. Stock. 

A trustee is not answerable for an innocent mistake, 
and from which he derived no advantage ; and a court 
of equity will grant a perpetual injunction to prevent 
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any proceedings at law, grounded on such mistake. 
Cronkshanks v. Turner, 7 Bro. P. C. 255. Mistake. 

An executor or trastee insolvent at the time they 
place out money at interest, shall, if they make an]^, 
pay interest as they run no risk ; sccus, of one who is 
ill good circumstances. Blotmfieif v. Wytherleit, 
Preo. Chan. 505. S. C. I Eq. Ah. 308. but cited 
and overruled 1 Bro C. C. 360. Exons. Interest. 

A settlement was made by a third person to tlic use 
of the husband for ninety-nine years ; remainder to 
trustees during his life, &c. : remainder to the wife for 
life, remainder to the first, &c. son of the marriage ; 
remainder to the heirs of the body of the husband ; 
remainder to the right heirs of the husband ; there 
was no issue of the marriage, and the trustee joined in 
cutting off remainders, yet the court refused to punish 
them at the suit of a remote remainder-man. Tz/iping 
V. Tiggot, Gilb. Eq. Kep. 34. 

Two executors join in a receipt, and only one of 
them actually receives tlie money ; both chargeable to 
creditors but not to legatees. (But see 2 Bro. C. C. 
117.) Two trustees join in a receipt, and one re- 
ceives the money, only the receiving trustee shall lie 
charged. Sed quasre. Churchill v. Hobson, I P. \V. 
241. S.C. Salk. 318. Exons. Liar. 

Trustees not to take advantage of their own laches. 
Keutish v. Kewnum, 1 P. W. 236. 

Although a trustee is not di •''^ted to y >1 money out 
at interest, yet if he makes interest, he shall account 
for it. Jjee v. Lee, 2 Verii. 548. 

Two trustees in a mortgage join in an as.signmcnt of 
the term, and in a receipt for the whole, eacli receiv- 
ing a moiety only of the mortgage money are to be 
answerable only for what they respcclivdy receive. 
Fellows v. Mitchell, 1 P. W. 81. 2 Vern. 504. 515. 

Where on a bill to call a trustee to account, he by 
answer submits readily to it. though found in debt, 
he shall pay the interest for the balance only from the 
time of the account liquidated, and no costs ; secus, if 
he controverts the account ; there, if found in arrear, 
ho shall pay interest and costs. Parrot v. Treh^, Prec. 
Chan. 264. Account; Initjikst, when payable. 

Executors who all join in a sale shall be all charged 
though one only receives the money ; sccus, of trustees. 

V. Brewer, Prec. Chan. 173. Exons., Liajji- 

^LllY OF. 

A trustee in a recognizance releases it without any 
consideration ; decreed to pay the principal and intciest 
not exc;ceding the penalty. Jevon v. Bush, X Veiii. 
342. 


Each trustee shall be charged for no I'lorc thciii he 
actually receives. Othenvisc if the tru..iees join in 
receipts. Spalding v. Shalmer, 1 Vern. 303. 

If a trustee for paynn i.t of children's portions, pays 
one his full share, and the trust estate decays, he shall 
not be allowed it. Tilseu v. Throc.hmorlon, 2 Cli. Ca. 
132. 

Trustee not to be charged with imaginary values, 
but only as a bailiff. Palmer v. Jones, 1 Vern. 144. 

Defendant was trustee to plaintiff, an infant, and 
received for him 40/. m gold, of which he was robbed 
by his own domestic servant, together witli 200/. of 
his own : T^d. Ch. allowed the trustee tliis 40/. on his 
own oath, for he was but to keep it as his own. Mor- 
leji v. Morky, 2 Ch. Ca. 2. 

If a trustee joins with a cestui que trust in any con- 
veyance to bar the intail, it is no breach of trust, for 
it is no more than what he may be compelled to do, 
though the trustee himself might have barred such in- 
tail without his joining, and that not only by fine or 
recovery, but also by feoffment, bargain, or sale, de- 
vise or surrender, (if no custom to the contrary in the 
latter case). Sm Goitdrich v. Brtnm, 1 Ch. Ca. 49,t 
Washbume v. Downes, 1 Ch. Ca. 213. Lord Dighy 
V. iMiigworth, 1 Ch. Ca. 68. A'art/c v. Champemon, 
2 Ch. Ca. 64. 78. 


XI. Their Accouhis, Allowahces^ahd Costs to. 

A testator after devising lands on Inist to coniUtute 
a grammar school, directed that the trusty should 
have the management of it, and should appoint a 
master and usher, and pay to them respectively 50/. a 
year, and 30/. a year ; the trustees established a school, 
which, however, from mistake was not conducted as a 
free gruminar school, and the rents of the charity lands 
having increased, an augmentation was made to tlie 
salaries of the master and usher. Held tlmt tlie trus- 
tees we'.e cnlitlod to have the sums paid in receipt of 
this augmentation allowed them in their accounts, 
notwithstanding their error in the application of the 
charity, and the mention of salaries of. a specified 
amount in the will. Alt. Cen, v. Dean, dfc. ChrUt- 
church, 2 Russ. 321. Ciiaiui y. .fy. 

'frustec is of course entitled to all reasonable ex*' 
pcuces in conduct of trust, but not for pei'sonal trouble 
and loss of time, unless he makes out a special case 
therefore, before acceptance of trust. Brocksopp^ye 
Banie.s, 5 Mad. 90. 

Trustee bound to pay interest on money retained a " 
length of time. TiimlesUm v. ilamill, 1 Ball & .. 

385. iNTl-.llliST. 

Settled rule, that in all matters of trust or in the 
nature of trust, a trustee is not allowed any compen- 
sation for his trouble in the business entrusted to him. 
in re Ormsby, I Ball & B. 189. 

Trustee, or next friend of infant is entitled to fair 
cxpcnces beyond taxed costs, under the head of just 
allowances. Fearns v. Young, lOVes, 184. Pb. 
Costs; 1*uochain ami. 

'J'rustcc and executor, although taking under will a 
commission as ^ satisfaction for trouble, is entitled to 
allowances under a general trust to set and manage as 
he shoulil think proper, and out of the routs and profits 
to pay ail rates and taxes, charges of repairs, stewards, 
bailiffs, and gamekeepers* salaries and cxpences, and 
all other charges and cxpcnces he should think pro* 
per ; but he was not allowed to appoint an estabush- 
ment, gamekeepers, Ac. except as the due manage- 
ment retpiii-cd. Wchh v. E/. Shuf’lesbury, 7 Ves. 
400. 

100/. devised to an infant payable at twenty-one, 
and if he dies before then, it is devised over and ihe 
interest of the lUO/. is for the child’s maintenance. 
The trustee lays out 20/. of the 100/. for placing out 
the t:iiild an appienticc, and the child died under 
twenty -one, this 20/. shall be allowed. Franklin v. 
Green, 2 Vein. 137. Infant MiVinte.nancb* 


VTI. Bankruptcy and auscon-ding op, on re- 
fusing rO CONVEY. 

See Stat. 1 W. 4. c. 60. Appendix. 

\VhcTc trustees, &c. of friendly .societies, arc out of 
jurisdiction of court, or it be uncert-din whether they 
arc alive, or they refuse to convey, &c. court, of ex- 
chequer may appoint a person to convey, 10 G. 4. c»^6. 
s. 15. EniENiiLY *5 ocii;ites; Jurisdiction. 

AVhen trustees sliaU be absent, &c. courts may 
order stock to be iransfcncd, and dividends paid, id, 
s. 16. 

By this statute it woul^ s&m the jurisdiction of 
courts hr chance^ on this subject is taken away. Sen 
the repealed statute. ^Compiler.) 

Where bill is filed, merely to obtain transfer of stock 
Standing in name of trustee, who U out of jurisdic- 
I tion of com ■ , order must be made at hearing of cause, 
and cannot be obtained on petition^ Burr v. Mason, 
2 S. & S. ll. Transfer of Stock ; Petition. 

One of two trustees absconding, other ordered 
to transfer fund into his own name,' and that of an- 
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Otb^r appointed. In re Friendly Society, 1 S. £c S. 
82. Friendly Society. 

Infent trastcc for sale is not within the statute, 
7 Anne c. 19. (but sec 6 Geo. 4, c. 74.) though the 
penOns entitled to tlie produce of the sale arc adult 
and join in the petition. Semblc, Fxp. Chasleney, 
1 Jac. 56. Infant Trustee ; Stat. C. of. 

When a testator directed that in case his son shotild 
carry on the testator's trade for the benefit of himself 
and his mother, his lease and furniture should not be 
sold, but that the trustees should permit the widow 
and children to reside therein and have the use of it ; 
and the widow and son carried on the trade and be- 
came bankrupt. Held that the furniture, A’c. was not 
in the order and disposition of the bankrupts, ivi/). 
Marlin, 2 Hose, 331. Uankruvicy ; Hefuied 
Ownership. 

When, by agreement, stock is placed in joint names, 
and one trustee is also a cestui que trust, he not hav- 
ing power to transfer his interest, it docs not pass on 
bankruptcy to his assignees, llxp. Kvnsin^ion, 2 V. 
& B. 79. S. C. Coop. Gtj. BaNrrupicy *, Ulputed 
O wN'T.RsiiiP ; Baxkcy. Assignment wiiAr PASSES. 

Under 36 G. 3. c.90. (repealed aiiA re-enacted by 
6G. 4. c. 74. which see) on proof that one trustee | 
had become bankrupt and absconded, and was abroad 
and unlikely to return, tlie remaining trustee was 
ordered to transfer trust stock into name of himself 
and a new co-trustee. Williams v. liinl, 1 V. & II. 3. 
Transfer of Stock. Stat. (J. of. 

Where A is surety of B in icspomlcntia bond, and 
B assigns all his goods ou board sliip to A, on trust 
to pay debt duo to himself, and next to pay off all 
debts for whicli he was suretv on bond, and before 
time mentioned in bond, A became bankrupt, and as- 
signees receive money on account of proceeds of goods ; 
oracFed, that after deducting debt (lue to A, tJie resi- 
due should be divided among the respondentia credi- 
tors. llip, Carstairs, 1 Hose, 130- Uankcy. As- 
sets. 

Order for a transfer of stock within the statute 
36 G. 3. c. 91., (repealed and rc-cnactcd by 6 G. 4. 
c. 16. s. 79, 80) ; as upon a refusal by a party appear- 
ing by counsel, and admitting tliat slic liad disobeyed 
an order to transfer. Rider v. Kidder, 13 Vcs. 123. 
Bankcy. Ohder for Transfer of Stock. 

A bill for a s{Xit:ific performance of an agreement 
was made ncccssury by a trustee refusing to jofn in 
the conveyance. The court being of opinion, that the 
trustee ought to pay all the costs of the suit, the de- 
cree was that the plaintiff should pay the costs of all 
the other defendants, (although he had a decree 
against them, ) and recover over tlie whole costs from 
the defendant, the trustee. Jones v. I^wis, 1 Cox, 
199. pR. Costs. 

Trustee of fund absconding, dividends of fund or- 
dered to be paid to cestui que vie. Wharton v. Masseu, 
Bick.429. 

Bankrupt, though in possession, yet if empowered 
to dispose of goods in trust for another, they arc not 
liable to the bankruptcy* either in law or equity. 
Copemany. Gallant, 1 P. W. 314. Bankcy., IIe- 

I'UTED OwNERSIIlH. * 

Factor in possession and empowered to sell goofls 
for anotlicr, they are not liabli to the factor's bunk- 
ruptey, id. ih. • 

Fxucutor in trust becomes a bankrupt, tlj% goods 
which he has as executor, liot ^able d> the bankruptcy. 
id. ib» 


VIII. T RUSTEE and Cestui que Trust. 

Trastee cannot file bill concerning trust without 
making ceslut que trusts parties j if they are numerous 


Cestui que trust* 

it ought to be filed by some on behalf selves and resU 
Douglass V. Horsfall, 2 S. & S. 14. Parties. 

Semble, where trustee is in such situation as to 
preclude advantage over cestui que trust, dealing be- 
tween them will not be set aside. Naylor v. Winch, 
1 S. & S. 666. Fr aud. Fid. Sit. 

Generally all persons interested are necessary par- 
ties to bill of foreclosure ; and where equity of re- 
demption was conveyed to trustees to sell, &c. with 
power to discharge purchasers by receipt, does not dis- 
l^nsc with iiceessily of making cestui que trusts ]>arA 
ties. Ciilverlep \. Fhilp, 6 IMad. 229. Pl, Foue- 
fLosuiiF. ; Pi.. P \uiTES ; Deeds, Parties to. 

On motion by trustees to dissolve injunction against 
them, cestui quo trusts not parties to suit cannot be 
heard. Balt v. Tunnard, 6 Mad. 275. Pi.. Par* 

TIES. 

It is not of course to let a cestui que trust under a 
will into possession of estate ; it must depend on the 
testator's intention. Tuld v. Lister, 5 Mad. 429. 
Will, C. of ; Trust. 

Writ of lie exeat regno granted against the obligor 
ill a boud given to trustees at the suit of a party be- 
neficially interested in the money secured by it. 
7.enke V. Leake, 1 Jac. & W. 605. Pn. Writ Ne 
EXEAT Regno. 

Where trust property is employed in trade without 
authority, thece.st(it que trusts must elect to take either 
tlie profits for tlie whole period, or interest for the 
whole period. Circumstances may arise to entitle 
them to take profits for one and interest for another 
part of tiic period ; but a notice of dissolution of 
partnership, published for a particular purpose, ami 
not accompanied by a settlement of accounts, or a 
tiansfor of tlie property, is not suincient. liealheote 
V. Unlme, i Jac. Cx \V. 122. Kleciion. 

Cestui qiie trust using trustee's name as co-defentl- 
ant, ordered to give latter security for costs. Annes- 
ley V. bimean, 4 Mad. 390. Pu. Sixurity fur 
Costs. 

Cestui que trust concurring or ac(|uioscing in a 
brcaf:li of trust, not entitled to relief, subject to in- 
quiry into the circumstances which iiiiluccd concur- 
rence or acquiescence. Walker v. Synionds, 3 Swan. 
64. Brkacu of Tuust ; Acquiescence. 

Right of a cestui que trust to proceed separately 
against one trustee implicated in a joint breach of 
trust. Jd. 75. Breach of Trust ; Pl. Parties. 

Jf there are cestui que trusts who ought in strict- 
ness to be made parties to such a suit, and they arc 
nut so brought before court, their interests may be as- 
certained and protected (by indulgence of court) by a 
petition to be presented by them fur that purpose to 
obviate further delay and expcnce. Drew v. Harman, 
5 Price, 319. Pl. Paiities. 

I’o bill by persons entitled to a certain aliquot por- 
tion of a certain ascertained sum in bands of trustee, 
co-ccsiui que trusts arc not necessary parties. Smith 
y.Snow, 3 Mad. 10. lb. 

'J'rustecs having committed breach of trust by 
granting longer leases than they had power to do by 
deed ; tlie fact of cestui que trusts receiving rent fiom 
the lessees in ignorance of the invalidity of their 
leases, did not operate as a new agreement. But 
cestui que trusts having neglected to look into their 
riglils, account ouiy directed from filing of bill with- 
out costs to plaintiff. Bowes v. Fast London Water- 
works, 3 IMad. 373. Acquiescence; Account; 
Breach of Trust. 

Reference of a solicitor's bill of costs to be taxed 
upon the application of^ne of two trustees and exe- 
cutors by whom he had been employed in the con- 
duct of the cause, and in other matters relating to 
the executorship, the executor making the application 
not having acted, and his co-cxeculor refusing to 
consent to the application, the bill having been long 



Cestui quo trust, 

fii&ce paid by the acting executor, but unknown to the 
parties bcnchcially interested, and no settlement of the 
executorship accounts having been made, notwith- 
standing repeated applications, until lately, and the 
cestvi que trust (one of them a married woman) hav- 
ing executed a release to the executors : motion on 
behalf of the solicitor to discharge the order of refer- 
ence refused, the cestui que trust having a right to use 
the name of his trustee for the purpose of taxation, 
and the release to tlic executois, not operating to pre- 
vent lilin from prosecuting against the sulicitur, the 
remedy given by the statute. ILtzurd v. Lanct 
3 Mer. 285. Pn. Taxaiion of Solkjitoii’s Hill. 

The distinction between attorney and tiustee to 
sell as to contracts with client and ce&tui que trust is, 
that attorney retaining character may contract, sub* 
jeet to onus of making it thoroughly manifest that he 
has taken no advantage of his confidential situation, 
ilut in trustee it is not sufficient to show lie has not 
taken advantage, the general rule being that he must 
divest liimself of that character. Cane v. f.d. Alien, 

2 Dow, 299. SoiaciTOH Client j Fiiauo, Fii>. 
Sit. 

J*^]uity will never permit the trustee to evict his 
cestui que trust. Shine v. Goio^h, 1 Hall & 13. 445. 

No act of the trustee can vary the right of llie mfi/i 
que trust, but his situation i>r v ; as ./lie..;. 
que trust is his heir, and thf. ' 'ht lodi .i.> ucpciids 
upon which dies first. Selhu v. Alston, 3 \'es. 341. 

ilill by devisee in tru.st to sell for specific perform- 
ance of an agreement to purchase ; ex(;eption to the 
repott in favour of the title that the (mmsoiis entitled 
to the purchase-money subject to debts, leg icies. and 
otlier charges, were not parties to the suit ; the lol. 
Ch. was of opinion they ought not to l)e parties to the 
conveyance, and if they were, their covenant ought to 
extend only to tiicir own acts and those of tim devisor, 
not to a general warranty without a special coutvact 
for it ; but as the point must come properly upon 
objections to tlic conveyance, the exception w'as 
overruled upon the form. If'aheruun v. JJs. liutinud, 

3 Ves, 233. Pl. P \i(ty ; Excki'tions to Mas-ieu’s 
IIei'oht. 

13ill by one trustee of stock against the other to 
conijiel him to replace it or give security according 
to his engagement when the plaintiff joined in trans- 
ferring the stock into his name, <lemuricr hcc'ause 
the cestui que tiusts were not parties, overruled with 
costs. Franco Vm Franco, 3 \'cs. 75. Fl. Pauiiis. 

A cestui que trust claiming corny « risuilon for v. 
breach of trust against the ropresentalive-' : the trus- 
tee, can only come in as a simple contract creditor. 
Keanian v. Fitzsimon, 3 Uidgw. P.C. 1. Admov. 
OP Assets. 

A trustee cannot prove a debt alone ; the cestui que 
trust must join in the proof. A’lp, Dubois, 1 Cox, 
310. J3ankcy. Pnt>OF in. 

Trustee not protected by acquiescence of the cestui 
que trust, not duly informed. Ryder v. liickertm, 
3 Swan. 81. Acm iKscENrE. 

Where the real estate is in the bands of trustees, 
and the trustees convey it over without notice of the 
trust, if a bilP is brought by the cestui que trust, 
the trustees must be made defendants. Harrison v. 
Pryse, Barn. 324. Pl. Pakty; Vend, & Puucii. 

Bill of redemption against the trustee is not suffi- 
cient ; the cestui que trust must be a party. Whistler 
V. Wehh, Bun. 63. Pl. Party. 

Trustees postponing or accelerating the sale of estates 
devised to them, will make no^teration in favour of 
the heir to the prejudice of ceshii que trust. Hawkins 
V. Chappel, 1 Atk. 623. Heir. 

A trustee has as much the benefit of the pleading of 
this court, as he that has the equitable interest ; and 
cestui que trust is iotiUed to have the privilege main- 
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tainod by the trustee* Eari Suffolk v. Orsrn, 1 Atk. 
450. 

Lease of a coal mine to A reserving a rent ; A, the 
lessee, declares himself a trustee for five persons, to each 
a fifth ; the five partners enter upon work and take the 
profits uf the mine, which afterwards becomes unprofiU 
able, and the lessee insolvent : the cestui que trusts not 
liable, but for the time during wiiich they took the 
j^rofits. Chtrerin^ v. Westley, 3 P. \V. 402. Lessor 

liESSEK ; Ai tt. 

Wlieie a trustee has an infant's money to lay out for 
his licnefit, and employs it in his trade, the court will 
give an option for the benefit of the infant either to 
have iiitiii-cst or the profits of the trade. Anon, 
2 Ves. 030. Infant. 

The widow of the cestui que trust of a copyhold 
estate, shall have her free bench as well as if her hus- 
band iiad the legal estate. Jian/is v. Sutton, 2 P. W« 
712. overrule^!, id. 719. ii. (g). Dower. 

Though hy death of cestui que trust the suit abates 
as to him, yet if there he a dociee against him 
liis trustees to convey, ^c. the trustees are obliged to 
convey the lethal estate, for the death of either party 
makes no abatyiient only quoad himself. Finch y. 
Lord Wiuchelsca, 1 Kq. Ab. 2. J’u. Auatkment. 

( )tti3 buys an estate in the name of a trustee, who 
gives a bond in 200/. j)cnsilty to assign the estate as 
the ccstni que tnist or his executor shall direct ; cestui 
que trust dies, and his executor brings debt on the bond 
and recovers judgment, and has the money paid him, 
after which he biings a bill to have a conveyance of 
the estate ; trustee to convey to the plaintiff, and to ac- 
count for the profits, but in account is to be allowed 
the 200/. and interest wlii(;h he paid. Moorecroft y, 
Doav/iwg. 2 P. 3y. 314. Bond. 

Cestui que trust in tail brings a bill against the trus- 
tees to the intent they should join in a recoveiy ; this 
not proper ; hut it is propter to pray that the trustees 
I may convey the premises to the cestui que trust in tail, 
who may then suffer a recovery, though if the trustees 
are also trustees for any annuities subsisting, they are 
not compellable to part with tlic legal estate out of 
them, to the cestui quo trust in tail. Carteret v. Car- 
teret, 2 P. VV. 133. , Becovkry. 

A cestui que trust must in all cases be a ^larly, but 
the trustee need not, especially if cestui que trust un- 
dertakes for him. Kirk v. Clark, Prcc. Chan. 275. 
Pl. I’arty. 

A devises lands to trustees until debts paid, and 
then to an infant and his heirs. Defendant enters 
and levies a fine, and five years pass, infant when 
of age brought an ejectment, but was barred, because 
the trustees should have entered. Equity will relieve, 
and not suffer an infant to be barred liy the laches of 
the trustees, nor to be barred of a trust estate during 
his infancy. The infant in this case shall recover th« 
mesne profits. Allen v. Sayer, 2 Vern. 368. Iv- 

FANT. 

Common recovery suffered or fines levied by cestui 
que trust of an estate tail, has the same effect in equity 
as it would have at law, in case the legal estate was 
ill him. Carpenter v. Carpenter ^ 1 Vern. 440. Fine 
& Hecovehy. , 

An heriot is not due upon the death of cestui qus 
trust, but of him that h^ the legal estate. Trin, Coll, 
Cumh. V. Hrowne, 1 Vern. 441. HeriOth. 

in a bill against executors* wlku are only executors 
in trust,* it is not necessary to make the cestui que 
U'ust or residua r/ Icgatfli^ parties, ilnon. 1 Vern. 
261. Pl. Pa ri-ies. 

A CO- plaintiff, though but a trustee, cannot be 
examined as a witness for the other plaintiff. Fhillijie 
,v. Dk, Backs, 1 Vern. 230. Pr. Witness, Compe- 
tency of; Party PlaintiVf. 

Belief for cestui que trust of p lease against assign- 
ment or sale by trustee* Roeke v. StapJes, Cary, 76* 
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d: To PRB8ERYE CoNTiNGBWT REMAINDERS. I is no similar caso in whioh the court has decreed the 


Under a seltlcTncnt and recovery, lands were 
limited to the use of A for life, and after his decease 
to the use of U and his heirs, during the life of A to 
support contingent remainders ; remainders to the 
use of C for life, to the same 11 and his heirs during 
the life of C to support contingent remainders ; re- 
mainder to the first and other sons of C in tail male ; 
remainder to the use of D for life, and if she should 
marry, and her husband should survive her, to her 
husband for his life, and after the determination of 
those estates to the said 15 and his heirs, (without say- 
ing during the life of D), to support and preserve con- 
tinent remainders ; remainder to the first &c. sons 
of I) in tail ; remainder to the use of E for her life, 
and if she should inarry, and her husband should sur- 
vive her, to her husband for his life ; and after the de- 
termination of those estates to the said 15 and his heirs, 
(without sayiug during tiie life of E), to support con- 
tingent remainders ; remainder to tlie first and other 
sons of E in tail male : lield, that under the liinitiUion 
to 15 and his heirs, after the limitations of estates for 
life to D and E, tlie trustee took tlic foe, ami that E 
took only an etpiitablc estate. Coltkjre v. Tyndall, 
2 Y. & J. 605. Si'TTL. C. OF. 

It is not a sufficient ground for restricting an estate 
limited in a deed to a trustee and his heirs, to an es- 
tate for life, that the estate given to the trustee seems 
to be a larger than was essential to its purpose, or 
that the limitation has been unnecessarily repeated. 
Id. ib. 

Trustee to preserve contingent remainders, joining 
in a recoveiy with the remaindcr-maii in tail, having 
attained twenty-one : held, no breach of trust, and no 
objection to a spocific performance. Jh iticoe v. /Vr- 
Ici/w, 1 V. & 15, 485. Eink & JIfcoveuv ; Trust, 
Bn EACH OF. 

Trustees to preserve contingent remainders, lionu- 
raiy trustees ; nut tube compelled to join in destroying 
them. Id. 492. 

I'rustees to preserve contingent remainders, joining 
in a recovery, held, with reference to the circumstances 
and occasion, no breach of trust. Aloody v. Wallers, 
16 Ves. 283. J5 ukacii of TiitrsT. 

Generally trustees joining to destroy the contingent 
remainders, before the tenant in tail is of age, is a 
breach of trust. Jd. ib. 

Trustees to preserve, &c. are not to nennit tlie ten- 
ant for life or years, by flcstruction of that estate, to 
bring forward a Tcmainder to himself or another, for 
the purpose of cutting timber. Slansjield v. llaherg^ 
ham, 10 Ves. 278. 

A dormant surrender of a copyhold (that is, a sur- 
render to A, on condition to perform the will of the 
surrenderor,) will vest aii estate in the dormant sur- 
lenderor, sufificient to suppoit the contingent remain- 
ders of tlie surrenderor’s will, without the inter))ositiun 
of trustees for the purpose. Gale Gale, 2 'Cox, 
136. Copyhold, Suruknder of. 

The court will not compel a trustee for preserving 
contingent remainders, to join in a recoveiy, unless to 
continue the estate, or under veiy particular circum- 
StanceSf Barnard v. Large, 1 15 ro. C.C. 534, 

A, tenant (of a settled estate^ for ninety-nine 
years, if he should so long live, remainder to trustees 
to preserve, &c. remainder to his first and other sons, 
reniainderover to A and B i^his soils being indebted, 
assigned this settled estate m trust to their creditors, 
and agr^ to suffer a recoveiy. The creditors filed a 
bill against A and 15, and against the trustee to pre- 
■erve, ficc. to compel him to join in the recovery. Per 
CUT. the court will effectuate the intention of a tcs- ‘ 
tator as far as possible, to preserve the limitations be 
has made where the uses are executory ; and as there 


trust^s to join, it ought not to bo done here. Bill 
dismissed. Woodhanse v. Hoddru, 3 Atk. 22. 

A devised lan4| in tmsta for B for life, remainder 
in trust for his so£ successively, remainder in trust for 
the future sons of C, remainder over, and the testator 
provided for tlie disposition of the )«nts and profits dur- 
ing the minorities of those who were to take in future. 
B died in testator's life-lime, and It was decreed, tlio 
contingent limitations should enure as executory de- 
vises, and that the profits from the death of the testa- 
tor till the birth of a son of 15, should go to the heir ; 
and afterwards, a son being born to H, upon the 
death of that sou it was decreed, that the rents and 
profits should belong to the heir, until some person 
should become entitled under (lie limitations of the 
will. Jltiphins v. Ifopkins. I Atk. 581. 1 Ves. 268. 
Ca. tcinp..Talb. 44. A collected copy of this case 
was stated by Lord Loughboiough, in Haherghain v. 
Vincent, 4 15ro. C. C. 390. 

I'lic resulting trust of a freehold, to support remain- 
ders of a trust, may connect with the limitation in tail, 
though not created together with it. S. C. 1 Atk. 
595. 

'I’herc may be a resulting trust under a trust to 
appoint contingent remainders for the heir at law, in 
the same maimer as under an executory devise. S. C. 
1 Atk. 597. 

The court will not compel trustees to join in a sale 
which will not only destroy contingent remainders, but 
all the uses in a marriage settlement ; for they are 
guilty of a breach of trust in joining to destroy contin- 
gent remainders, whether the settlement be voluntary 
tor a valuaiilc coiisideratiuii, or by will. Symance v. 
Taltum, 1 Atk. 614. 

Tiustecs for supporting contingent remainders join- 
ing to destroy them, guilty of breach of trust; and 
no diversity, whether the ^tUemeut be voluntary, or 
for a valuable consideration, or by will only. Mau- 
sell v. Mansell, 2 i’. W. 678. Ca. temp. Tal.252. 

On marriage, lands arc settled to A for ninety-nine 
years, if he so long live, remainder to B and bis 
heirs, during the life of A, to support contingent re- 
maindci's, remainder to the first, &c. son of A. A has 
two sons, C anil D. A, the father, having mortgaged 
the premises, he and his son C covenant to sufifer a 
recovery, and to procure H, the trustee, to join. B, 
the trustee, by answer, submits to the court ; the 
court will not com^iel the trustee to join, unless D, the 
second son of the marriage, will consent. Townsend 
v. Lawton, 2 P. W. 379. Sel. Ca. Ch. 71. Mau- 
ri age Sf.itlt. 

In a marriage settlemc^i||, husband made tenant for 
ninety-nine years, if he' so long lived, remainder to 
trustees during the life of the husband, &c. remainder 
to the first, &c. son by the marriage in tail male ; re- 
mainder to the first, &c. son of any otlier wife ; re- 
mainder over. A son is born, and of age» the wife 
dead, and there are no other sons by the second mar- 
riage : the trust for preserving contingent 'remainders 
descends to an infant ; if for the benefit of the family, 
equity will decree tlie infant trustee toxjoin in a reco- 
very. . WinningUm v. Foley, 1 P. W. 636. Set- 
tlt.C.of; Infant Trustee. 

Trustee to preserve contingent remaindera in a vo- 
luntary settlement, decreed to join in a sale for pay- 
ment of debts. Bassett v. Clapham, 1 F. W. 358. 

Trustees in a will to support, contingent remainders, 
joining with tenant fo^ life in destroying ^em, are 
guilty of breach of truJr, and purchaser, with notice 
of trust, is liable to make good the estate. Gorges v. 
*Pve, 1 BrO. P. C. 221. S.C. Prec. Chan. 308. 
1 P. W. 128. Notice j Beeach op Trust. 

Trustees in a msilrriage settlement, for preserving 
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contingent remsundors, ^there being no issac), are de- 
er^ to join in a sale, tne settlement being only of an 
equity of redemption, and the wife consenting to the 
Side. Plait V. Sprig, 2 Vern. 303. 

Whether a trustee for preserving^ontingent remain- 
ders shall be decreed to jqin in a sale, to pay debts, 


when tliere is no probability of issue. Davies v.Weld, 
1 Vern. 181. Sale, Joining in. 

TURPIS CONTRACSfUS. 

CuNSl DERATION, III. 3. 


UNCLAIMED DIVIDENDS. 

Ses Bankcy. ^V. 3. — Reconveyance, &c. 

UNDERLEASES. 

See Landloiio & Ten., 


UNDERWOOD. 

See Timuku. 

UNDUE INFLUENCE. 

See Agreement, YU. 

UNIFORIMITY. 

See Stat. C. ot, 1 1. 43. 

USES AND TRUSTS. 

See Tri’sts, W'. 

USURY. 

See also Lea.'^k, 1. 2. — Stat. C. of, II. 44. 

Suits on contracts founded on u: uiy to be d: - 
missed. Reame's Ord. 10. 

A revolted colony of Spain not recognized ns an 
independent state by Great Rritain, executed bonds 
at six per cent, interest as securities fur a loan. 1*, 
acting in collusion with R, a liulder of the bunds in 
England, by falsely representing tlr.it he had pui- 
cham some of them, induced the plaintiff to become 
a purchaser : Held on demurrer that the bonds were 
not usurious, as it did not appear by ilie bill that the 
contract for the loan was made or the amount of It 
to be paid in this country ; that P and B would have 
been answerable to the, plaintiff for losses sustained 
upon his pulchase, but that as the original contract 
was made with a government not acknowledged by 
Great Britain, the court could not relieve him. 
Thompson v. Pawles, 2 Sim. 195. Vend. & Purch. 
Public Policy. 

A testator directed that one of his residuary lega- 
tees should be answerable for all debts due to him 
from the father of the legat^. A debt, though usu- 
rious, must be deducted fmn the legatee’s share. 
Stanton v. Knight, 1 Sim. 482. Will, C. of. ^ 
Deed by which A, B and C, partners in trade, ih 
consideration of 4000L paid to them by D, in aug- 
mentation of their capital^ agree to admit him into 


partnership with them for a term : it was agreed that 
A should rei'oive in lieu of profits a clear sum'^Of 
550/. ^ler annum, and all the pnmerty of the concern 
was charged with tlic payment orthis sum quarterly, 
and of the 4000/. at thedeteriTiination of the partner* 
ship. A, R and C, were to pay reiil, taxes, wages, 
and the other outgoings out of tlie trade which was 
to be carried on by them and in their ndmes only, 
and D was not to be re(iuirc<! to attend to it, D was 
at libel ty to retire on giving twelve months* notice, 
and on his retiring or at the cud of the term the 
4000/. and tifb arrears (if any) of the 550/. per an- 
iiMii: v.cie to Ik* paid to him by A, 11, and C, by in- 
stalments, to be secured by their bonds, and they were 
to indemnify him from the debts of the partnership : 
Held that this deed was not usurious. Ferreday v. 
Hordern, 1 Jac. 144. Dki-.d, C. of j Pautnehsiuc. 

Bill to stay proceedings at law and discover usury 
charging an agreement to take, but not the taking 
usurious interest, and not offering to p<aY the amount 
and which he by bill admitted legally due, is demur- 
rable. IVhitmore v. Francis, 8 Price, 616. Pu 
Bill, * 

IMortgagor gives second mortgage for what U due 
for principal and inletesi on first mortgage, and also 
for interest upon interest due on tlie lirsl mortgage ; 
qiuere, if sc(!ond mortgage void as founded on usury \ 
Sackeltv, Ihissell, 4 Mad. 58. Moutqage; Inter- 
est, COMI'OUNO. 

Bill praying ic-assignmcut of lease, aud stating a 
clause m assignment of power of ledemption on pay- 
ing a sum larger than the legal interest, added to on- 
giual sum given, and in default thereof a foreclosure 
is uot demurrable on ground of usuiy. Metcalf v. 
IhotoTi, 6 Price, 260. Pl. Bill. ^ 

F^e-farm grants or lease of mortgaged premises 
from mortgagor to mortgagee at a fixed annual rent, 
is among that description of transaction at which 
courts of equity look with groat jcalou.sy. Hicites v. 
Ciwhe, 4 Dow, 24. 

C licing indebted to G in 1000/. agreed to transfer 
within a given time 100/. per annum, long annuities, 
at the tlien price, and in mcantiiiie pay G the divi- 
dends, and that debt of 1000/. should constitute put 
of the purcba^-muuey. The stock was not purchased 
at the time, and there was a rise in the price of stocks. 
The agreement held not usurious or within the stock 
jobbing acts. Clark v, Giraud, 1 Mad. 511. Stock 
JouuiNG Acts. 

If usurious interq^t is not contracted for, the security 
is not invalidated by sulisequeutly taking usurious in- 
terest. Exp. Jennin^, 1 Mad. 331. 

Charge by bill onmer in the country of 10a. per 
cent, commission in n^spcc^ oS» bill payable in Lon- 
don net usurious. Ejp, Henson, 1 Mad* 114« 

Bonds thouglf they ucessarily cariy interest, given 
for instalments made'^p of principal and inteiest, 
being the conrideration of a purchase or assignment 
of real and personal estate, are not usurious* TarU- 
ton V. Bachhonse, Coop. 231. 

Debt siTected with usuiy cannot be proved. Exp. 
Bangley, 1 Rose, 168. Bankcy. Proof. . 

Contract for repayment of a debt with legal inter- 
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Mt, or at the option of the creditor, to transfer so 
much stock as it would have pmdiicedon the day it was 
payabler void as usurious : tlie principal and interest 
Ung secured, with the chance of a nse of the stock : 
not therefore like a contract ta replace stock absolutely 
which might fall. Barnard v. Young, 17 Vcs. 44. 

CoNTMAUT. 

A reasonable comniission beyond legal interest 
for extra incidental charges, as upon agency in the 
remittance of bills, not usurious, liaaties v. /•>!/, 
15 Vcs. 120. C 0 .MMISS 10 N, CiiAiuii: of ; Thin. & 
Aoest. 

A lease for 999 years made by mortgagor to mort- 
gagee, set aside ; the policy of the law upon which the 
statutes of usury arc founded, not permitting such a 
transaction between persons standing in the relation 
of the mortgagor and mortgagee. And this, scmble, 
although the lease was made at a fair value. W’ebh 
V. Borke, 2 Scho. & L. 661. Moktgou. jk IMoitr- 
GEi!.:} Lease. 

A, seized of the reversion in fee of premises, which 
were let to E for a term of years at 1 5/. Bh. yearly 
rent, agrees bona fide to sell to H the rent niservcd 
Ire that lease for the residue of the term, for a sum 
the principal and interest of which was to be reim- 
bursed to B in that time, hy the perception of the 
rent, supposing it punctually paid, and at the same 
time A being induced by the accommodatiun oflercd 
him by B in purchasing the rent, makes a lease for lives 
^renewable for ever to B nf the same premises, and at 
the same rent which E paid, hut not to commence 
or he payable until the ex])lration of K's lease, at 
which time the premises would he worth 20/. or 221. 
per annum. This not iuipoachahle, ns a lease coupled 
with a loan ; for the first transaction Ivjing a fair pur- 
chase of the rent, and the second, though induced hy 
the first, yet not distinguishnhle from a lease made 
upon payment of a Hue. Luke^ v. O* Donnell, 2 Scho. 

L. 466. Lease; Iamn. 

Rent may be reduced beyond legal interest by 
way of Hue, yet the traiisaetioii not impeachable if 
not attended by fraud. Id. 470. Li-asii. 

In order to constitute a loan, it is essential that 
the money, with interest, is at all events to be secured 
to the lender. Id.ih. 

W lends to B 200/, on the bond of B and W, hear- 
ing interest at five per cent., and at the same time pur- 
chases from B tlie rent charges for lives of .501„per 
annum for 300/. with a covenant that B .should he 
at liberty to re-purchaac the rent chaige on giving three 
months notice, and paying 350/. and all arrears of 
interest; W and B cxechtc their joint and several 
bonds to W in the penal sum of 700/. conditional for 
the payment of 350/. and for the regular puyinent of 
the rent charge ; held, to he a security for the loan of 
200/. and 300/. on the ground, that \V was at all 
events secured hy a bond for 700/. ; hilt ..neither the 
right of repurchase nor the additional sum of 50/. 
to he paid thereupon, would have been suHicient to 
turn the transaction into a loan. IVi'/if#- v. iri«- 
tlanlejf, 2Scho.& L. 393. Annuity, where good. 

A contract between mortgagor, and mortgagee for 
a lease to be granted hy the former, in consideration 
of forbearance, is usurious. Gnf)bins v. Creed, 2 Scho. 
& L. 218. Mortgagor and MoniGAfiEi-;; Lease. 

A lease granted ar tlte same time witli a loan of 
money by lessee to h^ssor, aet aside, although the pro- 
posal for connecting the loaii..]vith ihe lease moved 
from the lessor. But an unitcr-lessee bona fide, and 
not concerned in the transaction of the loan, not dis- 
turbed. Molloy v. Irrine, 1 Scho. & L. 310. Lessor 

Lessee; Lease connected with I..OAN. 

IKslinction ^tween jurisdictions in equity and 
iii'bankruptcy in setting aside securities, affected by 
In bankruptcy the party, is not, as in the 


other case, left a creditor for what waa actually ad- 
vanced. BeuAeld v. Sohmoiu, Q Ves. 84. 

A beneficial lease mnted at the same time with 
a loan of mon^ ^-JeSscie to ]es.sor, held fraudulent 
and void, as aflodnng to^'tha lender a profit on the 
money lent beyond ^egal ^terest. Bromine v. Odea, 
1 Scho. & L. 1 15. Lessor AND LEa^RK $ I^ease con- 

NEXJTED with IjOAN. % . ' 

>'A liencficiul lease obtained uud€ 9 l» the influence of 
loans of money, made, or expected to Im.tnadc by tho 
lessee to the lessor, is a fraudulent* evasion of the 
statutes of usury, and an undue advantage taken of 
the lessor, and tliercforc void. Drew ^ v. Poicer, 1 
Scho. /k L. 182. Lfssor &l Lessee ; Lease con- 
nected wiiii Loan. 

Under an agreement to take off a discount above 
five per cent, fur prompt payment, though, according 
to the custom of the trade, the creditor cannot, upon 
failure, charge more than five per cent. lilap. Ayns- 
worlh, 4 Ves. 678. Interest. 

A custom in Liverpool for the banker to strike a 
balance every cfuartcr, and send ihe account to the 
merchant, and then to make that balance cariy inter- 
est for the next riuarter, is not usury. Caiioi v. lVal~ 
ker 2 Ansi. 495. 

Where statute of limitations had run against reco- 
very of penalty for usury, tho usurer cannot protect 
himself from discoviMy, hy deiniirrcr founded on lia- 
bility of suhjccling himself to forfeiture. Talbot v» 
Sutiih, 1 Bitlgw. L. ik S. 360, Discovery ; Dx-- 
MrniiKu ; Stat. of Limitation. 

Agreement hy A to purchase houses from fi for 
431/. UXs.; possession to be given, and 200/. paid im- 
mediately. the rest with inteiest at Michkelmas ; but 
if not then paid, A to ])ay, in lieu of interest upon 
the same, a clear rent of 42/. per annum, out of which 
was to be deducted interest for the 200 /. paid, not 
usurious. Spun ier v. Monos, 1 Vjes. J. 527. 4 Bro. 

C. 28. Usury is taking more than the law allows 
upon a loan or for forhearam:e of ii debt. Id. 631. 
'I'o make a contract usurious, intention of forbearance 
fur exorbitant interest must appear. Id. 533. 

Demurrer to a cross-bill to have an usurious secu- 
rity delivered uj), not oftering to pay the sum really 
due, allowed. Mason v. Gardiner, 4 Bro. C. C. 436. 
1*L. Bii.r. ; 1*1., Di-MURREit. 

If it be necessary to have the assistance of a court 
of equity to set asitle an usurious contract, it must be 
on the terms of paying what is fairly due, with legal 
interest. HcMl v. K'tsbill^ 2 Cox, 183. S.C. 2 Bro. 
('. C. 641. Maxim. 

One agrees to lend 1000/. at 5/. per cent., and for 
that purpose stdls 1000/. S. S. annuities, which heiug 
under par, did not produce 1000 /. ; he, advances the 
money so produced, and takes mortgage for 1000/. : 
Meld a shift within the statute of usury ; and the diffe- 
rence between the price at which the stock was sold 
ordered to be repaid, on a bill brought after a dcciee for 
foreclosure, and the whole money allowed in the ac- 
count taken under that decree. Moore v. Battle, 
Amb. 371. 

The court ilocs not relieve against an usurious con- 
tract, so as to make the principal lost, as well as inte- 
rest. Pitt V. Chotmondeleii, 2 Ves. 567. 

But assignees of a bankrupt are not compellable to 
pay what is really due 011 a transaction attended with 
usury : undeiBthc general jurisdiction in bankruptcy, it 
is otherwise where they apply to a court of equity by 
a bill to be relieved, hxp. midp, 2 Ves. 489. B anecTj, 
Proof. 

Bottomry not within ^e statute of usury, because 
a real risk is run. El. Chesterjield v. Jamsen, 2 Ves. 
i43. And see this case more generally as to Usuty'^ 
B. C. 1 Ajk; 350 . Bottomry Bond. 

If there be a loan of money with more than l^al 
interest, voA a casualty goea to the interest only, it 
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is usury ; secus, if it goes to the priacipal and inte- 
rest. 8. C. 1 Atk. 350. 

Bottcmiy bonds may be so constructed as to be 
an evasion of the statute against u^iyj as well as any 
other contract, Id, 341. %ottomry; 

If a bargain was really for ‘'an annuity, though 
bought at ever so low a price, it is no usury ; if on 
the foot of borrowing and' lending money, otherwise. 
Id, 340. Annuity. 

Where there is* a borrowing of money, a device to 
have more than the legal rate of interest, is witliin 
tlie statutes of usury. Id. ib. 

S, a man«of intemperate habits, aged 30, in order 
to nay tradesmen's bills, and other debts, for 5000/. 
in hand, bound himself in the penalty of 20,000/. 
to pay 10,000/. upon the death of M, a lady, 
aged 78. if he survived her. M died, aged 84, and 
S survived her two years ; at JVl's death a new Imnd 
was entered into, with the same penalty for the pay- 
ment of 10 , 000 /. and interest ; and S executed a war- 
rant of attorney to empowci judgment to Iw reronlcd 
against him in K. B., which was done accordingly ; 
2000/. were paid by S in about five months from the 
death of M. Befoie his death. S devised the residue 
of his personal estate, after paying debts, /kc. to his 
son, a minor. I'hc plaintiffs, his guardians aud oxc- 
cutors in trust, brought a bdl to ( o re-: . against 

defendant’s demands, as an Mnconscio Jile bargain 
and usurious contrairt. The iouit rcliev(;d plaintiffs 
against the penalty and judgment, by directing defen- 
dant to deliver up the second bond to be cancelled, 
and to acknowledge satisf.iction on the judgment upon 
being paid by plaintiTfs what sliould lie due at law ; 
but would not give him costs, as there was ‘fmdmbUh 
causa litigandit and dcfendaul’s caso far from favo- 
luble. Id, 301 . Fhaiid, Catchino Bargain. 


As to averments necessary to support a pica of 
usury. Worthy v. Pitt, 1 Ves. 164. Bi.. Plba, 
Avehaiext. . M' 

Plea, 2000/. lent on comlitioidpto pay in a year 
200/. and the principal, or 250/. per annum during 
borrower's life, not an usurious contract. Id, ih. 

No part of a demand arising upon a usurious con- 
tract is provcable. Kxp, Thompson, 1 Atk. 125. 
See however, 58 G. 31 c. 93. Bankcv.. Proof in. 

A sells goods to 13 in the course of trade, and after- 
wanls bikes an usurious bond. B becomes bai^upt : 
quare, whether the bond extinguishes the prOj^eiit 
book debts, or whether A can prove either of them 
under the commission 1 lixp, Davy, llidgw. 289. 
Bankcy., Proof undfk ; Bono; Dkut. Kxtin- 

GIIISMMENT OF. 

On a bill to set aside a usurious contract, defendant 
miiy demur to a discovery of \vli:it interest he agreed to 
take, for he cannot set forth that without discovering 
the very interest he has taken. I'hancfy v. Tabourden, 
2 Atk. 393. Pr.. DisrovKKV ; Pr.. Dkmitureu. 

This court will decree money, overpaid in pursuance 
of an usurious contract, to be accounted for, notwith- 
standing the ^reement of the oppressed party to al- 
low such payments. Ihsanqiict v. Duslni'inid, Forres. 
38. Pahtu'eps CnufiMS ; ArcoiiNT. 

In the case of money lost at gaining, and ]iaid, pos- 
sibly this court will refuse lijslicf ; the plaintiff in 
eejuity being purlurps criminis, id. ib. 

Bill not suggesting wilful usury, but that defendant 
had niiscomputed interest received by him, and pray- 
ing discovery as to the fact. I’lca tiiereto overruled. 
A turn, 2 Kq. Ab. 70. S. P. BimnqueLv, Dash wood, 
Forres, 38. Sf(\ id, 534. Pi.. JlisoovEitY ; J*i.. 
Discovery tending to criminate. 


VENDOR AND PURCHASER. 

a/so Agreement. — Interest, Peconiauv, T. 3. 
— Pl. Parties, 23. — Pr. Payment into Court, 
G. — l*u. Reueiver, 2. (j), — Pr. Sales Judicial. 

I. Generally, and Payment of Purc.iivm 
Money. 

II. Enforcing Contract. See also sahd, IV. 

III. The consequences OF Delay, and Interest 

ON Purchase Mo.sey ; and Investrient. 

IV. Op the Title. 

V. Where Purchaser way or must take, with 
Compensation oh Indemnity. 

VI. Allowance to Purchaser as an Abatement 
of Price. 

VII. Delivery of Possession, and the Kffect 
thereof. 

VI1I> The Conveyance, and the Costs thereof. 
IX. Purchaser's Covenants. 

X. Discharge of the Contract, and refund- 
ing Purchase Money. 

XI* BoftA FIDE Purchaser, how f/^voured or 

BOUND. 

XII. Lien concerning. 

XIII. Of NoTtCE, and its Effect. 

XIV* Application of Purchase Money. 

I* .Generally, andPaymentoi^Puiicha^p^^oney. 

Vendor of any estates in lands may compel assig- 
nees to elect wl^ther they will abide by or decline the 

VOL. fl. 


agreement. G Geo. 4. c. IG. s. 76. Bankcy. Elec- 
tion. 

Wlierc conveyance is executed to purchaser, wliich 
expresses purchase money to have Inrcn paid, estate 
does not puss by the conveyance in ciiui'y till money 
actually paid, nltliougU recei])t for sninc is iiidorscu 
on conveyance. Wiiiler v. Ld, Anson, 1 Sim. 444. 
Conveyance ; Ulckipt. 

An injunction may be obtained, on motion, to re-, 
strain puiclniser under decree not party to cause, who 
has not paid bis purcliasc money, from committing 
waste on property purciiascd. Cnsamnjor v. Strode, 
IS. &S. 381. Jnjum:. 

The pur^iater of a life interest in stock sold befewe 
a master, is entitled to a dividend becoming due on 
the day following the sale. Ansun v. Tougtwd, 1 Jac. 
^ W. G37. Dividends of Stock; Intehuediate 
Profits. 

Order directing timber to lie sold before master, 
and purchase moifby to be paid by instalmenfai. 
J^ureliaser desirous of paying purchase money imme- 
diately, on allow ancesof discount, the same.oidercd, 
on defendants consenting. Siu^ell y‘, Sitwell, 4 Mad. 
183. Pr. Sai.fs .Tvdicial. 

Puieriaser hetofc conveyance is the owner in equity 
for almost every puriiose'4s to profit and loss, bdt, be- 
fore payment, may be restrained from cutting timber : 
as between his representatives, it is real estate. Baui- 
tins y, Burges, 2 V. £c B. 387. 

In sales under a decree, it is irregular to pay the 
purchase money to the party ; it ought to he paid 
into court. Bennett v. HarriU, 2 8cho. & L. 581. 
Sales Judicial. 



conlntci. 


Enforcintj VJ^NUO[l AND 

Fronti the execution of the contract, the estate is in 
equity the property of the vciuiee, descendible and 
deviseable as sm:!}., Setim v. Slade, 7 Ves. 274- 
Upon thcpurchAK of an equity of redemption, the 
agreement of tho purchaser with the vendor to pay 
the mortgage without any cunuuuuicatioii witii the 
mortgagee, is not sulTicient to luiihu it the poisonal 
debt of the purch.i»‘Oi. /bif/cr v. Sutler, 6 \ os. iiS-l. 
Faivm' OF CoNiKAi r ■, Moku. \<: i. 

ilill for spi-citic ptMtbiinniu'e iig.iinst vond<ir, tho 
vendee hciir.: in possession, and an ;uvount U -ing ne- 
cessary of the tonihiu's ]H.n-son.il istjsn*, refonvd to tiie 
innslcr toTix a short day for the ^v.iyntonl of the pur- 
chase money ; ollierwiso the bill to be dismissed, as 
against those defendants, with costs. I.oivtlwr v. 
Andover, 1 Bro- C. C. lUhi. l*ii. ilLi i-ni-Nci. to 
IVKstilu > i*u. Paymt. ok JMonky. 

II. Knkoiicinj; (*om«.\c:-. 

See also iHKst, suhtlir. I V. 

A being, as a paitner, enlitlod lo a share »if eMiMisi\e 
iron*worUs, and of tin* lamis anti jnerthses on wliicii 
they were canied on, agiee»l for vabi.ililc < <»nsidcratioii 
lo assign to 15 ids interest in the propeitv and Imsi- 
ncss. 15 interfered and acted as a piirisier, but aflcr- 
wai (Is he assigned iiis shaie, and gave nutiee to the 
other partners what hd had vi'ithdiavvn from the Inisi- 
ness, and when called on to completes his piindiusc, 
resisted the performance of tliccontiact suece.Shfully, on 
the ground tliat a goird lille could not he ‘ilujuii. Held, 
that B, as between him and his other partners, was to 
be treated as a paitner, and was to contribute to the 
partnership losses, until the time uhefi he gave not ice 
of his withdrawal from the eoneerii and as.signed his 
share* That his liahiiity ceased upon his asMgning 
his shnic and giving nutiee to theotiier partiieisof his 
willidruvval from tlie eomvrii. 'J'liai tlie assignineiit 
of his share, though maiie to an insolvent peison, uas 
not for that icu.:>on the IcsseiTectuul in putting an end 
to his liability* That the asdgnee not liaving hemi 
acknnwlcdgeii a partner er pfimilled to act as sneh, 
did not by his acceptance of the assignment, incur any 
liability as l-»etweeii liirnself and the eo-partner.s. 
Jefferas v. StuUh, 3 Buss. 108. J’.vni M-nsiin*. 

Wliero damages in action for hreach of contract to 
sell chaitel would be insuflieient foi jnirclia‘*er, iiioiigli 
sudlcicnt for vendor, speeihe perfoimamo deeree«l, 
as remedy must be mutual. II illnt v. Conic, 1 S. 

S. 174. S. t-. 1 T. iv Iv. 78. Fikioh.m- 

ance; D.\.via(.i 

Purchaser of bankrupt’s inorigaged estate sold be- 
fore the cominissioiUTS under the general older, upon 
petition in the bankruptcy, ordered to complete bis 
urchase. A’lp. ChmA/, lU.ic .1*231. JJankc y. ; 

AT.ES Jcnici-Ai.. 

Where theie is a contract to sell at a valuation by 
A, 1.5 and C, the couit will compel vendor to permit 
the valuation. Morse v. Merest, (i iVIad. 26. Con- 
tract ; Vai.l'atio.v* 

An agent employed to .sell an estab;, secretly Imys 
it himself ill the iiiiino of a trusfee, whom he repre- 
sents to his employers to be the real purchaser. He 
cannot call for an execution uf'khc trust until the trans- 
action is coolirmed ..by the vendor. WtHid house v. 
Meredith, I Jac. 6c \V. 204. Prin'C. & ^yVcE-NT ; 
Fraud, Fid, Sit. « 

Bill by a vendee fur specific performance, insisting 
that the vendors could not make a good title, dismissed 
with costs. KicoUou v. \l§odsmrth, 2 Swan. u6&- 
Spec.Perf. 

Specific perforniance decreed with costs, in a case 
wlicre the defendant, objecting to title, liad been served 
with notice of a prior decision in a difTereut cause in 
favour of the same title against a similar objeetiou. 


PURCHASER. 

Bueoe v. Wilks, 3 Mcr. 456.* Spec. Pere. ; TrrLE ; 
Costs,* 

Bill for specific performance of an agreement to pur- 
chase, against the original yendee and an assignee of 
his contract, dismissc{d.£ias against the former, the: 
plainiifr being held, by delivery of abstract and offer 
to exet'ute a conveyance, to have accepted tho latter as 
purchaser. Qu, if the bill had been filed against tln^* 
original pnrchasoronly t l!otiifnv,f[ayn, 1 IVIer. 47, 
Sere. Pi-.nr. ; Assk.n vii-vr. 

.M iK'ing in embarrassed circa instances, in considera- 
tion of loan of t)00/. makes lease to H, with covenant 
for jicrpctnal renewal of lands of yearly value of 450/. 
at rent of 150/., subject to private parol agreement, 
that M might redeem within two years, on payment of 
I30t)/. S, knowing t!ie, eirciimsiance, with consent of 
M. purchn>es from I) liis intelc^t. to whom S pays the 
1300/. S afierwaids ]michasps the whole interest of 
this aiul other land of M. for adtlitioiud sum of 3706/., 
the cle.Tr ]»oliL lent at which tin- lands let the year fol- 
lowing being a vear, and other advantages. 

Held binding on M. Slcirdiih v. >\iuuders, 2 Jlow, 
515. In xnu.M’ACv ok CoNsini u vmon. 

Specific peifoiniaiii’e vcfiiM-il from ambiguity of con- 
tract PuK lr.i::i( i iiaving insisted on one construction 
of contract, not iwrinittcil to coinpol vendor to convey 
nj)on the mrins that wndor original lyoH'ercd. Clours v. 

1 V. iv r*. r)21. Si'i.c. Pk.uf. ; A.miii- 

(ii'i i \ . 

Specific peifonnaiKv against a purchaser under a 
power of sale in :i niortgagti deed, without tho mort- 
gagor, though un(I(.*r a covenant to the mortgagee tn 
join in a s.ilc, without costs ; the only authority pro- 
diu'cd not being in]>ririt. ('order Morgan, 18 Ves 
314. Si*ec. Pi.iir. ; MonTooii. A: Mortoek. 

All act of buiikriiptcy and a dot^ket struck, though 
no commission issued, a snllicient objection to a bill 
for speciii(‘ |K‘r forma nee of a ])revioiis contract for the 
sale of an estate lo the ])lalntilF, in a case even where 
paitof the money had been paid, and sub-contiact 
for sale of|>:iit entered into by the plaintiir ; and tho de- 
fendants hud agreed to convey accordingly. Franklim 
v. l.dJirouiiloir, 14 Vch>.550. Sole. Pi iiv.j Bankcv., 
Acr or. 

\’ciid4»r, upon objection to the title, sold to another, 
after nolicc* lhal she would do m) if the title was refuscif. 
Pndcr a bill for a specific peifoniiaiico, or an issue 
» r lefeieiicc lo asr oit.iin the lot.s of llie liist pureiiusei , 
a rcfcicm i- was dirc('tcil upon liic antiiurity of Demon 
V. Siii.irt. ,\s lo the piinciplc ; Qu.'f (hrenawoif \ . 
.I't/iiiio, 12 \ C.S.305. Damai.i s; SiMiC. Perk. 

Oiijcctions by a pmchaser by auction ; first, that a 
way round and aeio^s a meadow was not specifit'd ; 
sccuiidiy, oil account of a bidding for the plaiutilf; a 
specific performance was decreed with costs* Jiotclcs 
V. Hound, 5 Ves. 508. Si*tc. Pkhk. 

NVhere sale liefure master is directed to take place by 
decree, a contract for private sah^ by trustee will not be 
eiifijiced. Huymond v. Wehb, .Lotft.' 66. Pu* T)e> 
cREKioR tSALE ; Titi'si i.r. ; Si*j c. Peuf. 

Attoiuoy, as agent, on sale of an estate, not dis- 
closing to the buyer an incumbrance, and leading him 
to suppose the title good, held liable to make satisfac- 
tion in default of the vendor. Arnol v. Biscoe, 1 Ves. 
95. Fraud ; Prin* & Aoent. 

IVhere father is possessed of an advowSon, which 
he appareiiUy intended for his son, is prevailed on, 
when in an infiirn state, to enter into articles for sale 
of it, s|)ecific performance refused, though no fraud 
imputed lo puicliiiKcr. Bell v. Howard , 9 Mod* 302* 
Fual'd, 

A s|M^fic performance of an agreement by a pur- 
chaser rif '«n estate was decreed in equity, wiiere he 
agreed with the vendor to buy if a good title could be 
made, and lie afterwards brought up the claira of a 
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stranger in his way. Masten v. Cook, (;!ollcs, P. C. 
433. Spec. Perp. 


III. Tiik Consequences of Delay, 5c Interest on 
Purchase Money ; & [nvlstment. 

By an agreement entered into with oxuciitors for the 
purchase of a leasehold p'd)lio honso, and the good 
will and licences conncL'tod with it,ilir iionsohohl iur- 
niturc, stock in trade, and other olfocts upon tlio 
premises, were to be taken by the purcliascr at a 
valuation, and possession was to be delivered up to 
him on the 29tli Sept. 1H2I. 'I'hu valuation was 
made, but on the 29th of Sept, the pm chaser, alleging 
that there was a defect in the title ti) the leasehold, 
refused to perform his contract; the executors tiled a 
bill for specific perfonuiini'e, but in tiic mean time re- 
mained in possession of the house and carried on the 
business, field, that though the executois were en- 
titled to a decree for spcciiu; performance, and though 
the purchaser had done wrong in lefnsing to ^loiforni 
the contract, he could not be made ariswcralih; for the 
trade which had been carried on in the preniisc'i since 
Sept. 1821. i'liat he could not be coioixjlled to tak<‘ 
that portion of the stock in trade, oi. tli- . at 

the time of the decree, which w not :h ;. . i t ie date 
of the agreement ; but had l)ci.;i. substituted for such 
parts of the old shM;k ns hau beeu coiisiiiiicd in the 
usual course of the business : tlial the purchaser ought 
to be charged with rent and taxes, and oilier outgoings 
paid by the executors since Sept. 1821, uiid with in- 
terest on the same so paid by them, i'hat the pur- 
chaser was not entitled to any occupation, rent, or other 
allowance, for the use of the house and furniture by 
the cxe<!utor8, during tlie period that elapsed after the 
29th of Sept. 1821, JJakin. v. Cojm, 2 Buss. 170. 
SiMCc. Perv. ; Account; Intuoieoiatk 1*u<ifits. 

Piy conditions of sale, the purchase money was to 
cairy interest, a deposit of 20/. p«M' cent, was to be 
paid, and the auction duly was to be buriic C(|uaily by 
the purchaser and the vendor ; the purc.liasei paid only 
the amount of the deposit, and out of it the auctioneer 
paid the whole of the auction duty : held, that the 
portion of the deposit applied in discliarge of the pur- 
chaser's moiety of the auction duty was to be consi- 
dered as an unpaid jiurt of tiic ])urc.liuse nionevt and 
that the vendor was entitled to interest on it. Toa-iis 
hontl V. Towmlieiul, 2 Buss. 303. Imiuj-st u- 
Purchase 

Purcliaser paying pill chase nuuiey into lu.. uankcr's, 
where it remained four years with notice to vendor ; 
held, nut liable for interest on difreicnee bctviccn his 
average balance in banker's hands during a few days, 
when less than the purchase money was therein, and 
during the three preceding yeare. Wiiiler v. Blades, 
2 S. ^ S. 393. .Interest. 

Specific performance of agreement to grant lease, re- 
fused, plaintilT having delayed to file his bill fur more 
than two years since notice from defendant that ho 
would not perform contract on account of plaintilfs 
non-fulfilment of his part thei eof. Heupjf v. Uill, 
2 S. & S. 29. Spec. Perf. ; Laches. 

Where payments have l>een made by vendor at dif- 
ferent times on account of purchase, all exceeding the 
interest due at the times of such payments', and the 
decree in suit by vendor for specific performance, di- 
rects accounts to be taken of what is due to plaintiff 
fi>r principal and interest in respect of purchase, rests 
are always made therein. Griffith v. neaion, 1 S. & 
S. 271, Account; IIests. 

Where conditions of sale provide^ that interest 
shall be paid from a certain dajr if purehaso ndt then 
completed, purchaser cannot relieve himself therefrom, 
tiiough ven^r caosetl delay ; otherwise, if no stipula- 


tion. r.sdaila v. SirpheusoUj, I S. 5c S. 122. In- 
terest; Laches. 

Wheie no stipulation a** to intcie^st and purchaser 
coniplctes his part, he pays hmr pcl^nt. interest ami 
takes rents and profits ; but where rents and profits do 
not value at four per irciit, he pays uo iutciest, and 
vendor lakes rents and profits. Id, ih. Interest ; 
liACiii-*< ; Bents ic pRorns. 

Where \enilor has iinpri»jK ily ileloyr^d performance 
•>f i-oiiliact and ri-1'u'.cd to iLive possession, he is not 
ciititled to bnu-iit of geiicial luli; ar. to interest *Oll 
]>iiichasc money. Colon v. I’offrrs, ri Mad. '257- 
Lxcnis; Imkuesi. 

The time of valualion, ia of the essence of the 
eonlracU ; but the defendant ('anuot lake advantage of 
[ it, if he has imprnjxmly oceasioneJ the delay. Mime 
I v. Mnv'il, a Mad. 2*1. Tmr. ; Coxtuh r ; LACTtRS, 

J*ureliasev eharged witli live per cent, interest on 
tho iMirchase money nnpanl. Bnnirtl v. Brmcn, 
1 .lac. cy W. Kill. iNTi-ni-.si. 

'Dio title appr.:Ming on tise. abstract not being satis- 
factoi y, and the piiicliaser for th.il leason net having 
l.ik ‘II posseysioii, the vendor to acconiit for the rents 
r-v'Tvttl, OI vxTiich without his wilful default might 
hax-j b. i-n received. ir/7.>i>//- v. ('Iiijiluun, I Jai*. W. 
3(i. Benis 6:. Kiiorns. 

(*ompletioii of contract being delayed for tliree 
years by dillleullies in title, vei^dor is accountable for 
detciiora4ion of t’lie la iid during that period. Foster v. 
Deiteon, 3 iMad. 3.04. 1 , a cues. 

On a bill by a purchaser for specific peiTurinancc on 
a coiitrai't for the sale of an estate, a vendor, who» 
during fifteen yeais, Ir.id ret.iini‘d possession of the 
whole e.statc, ao'i of onu-tliird of liie nurchase monoy^ 
was, under thccirciiinstaiices, charged with iiilewjst of 
oiie-third of the rents and profits. Burton v. Totidf 

1 Swan. 255. 1 n i i.it r.si . 

\'euilor being in po.^sc*ssion for npwanls of fifty 
years, and purcliaser having done acts incuiisistuut 
with notion of his being the. owner, specilic performance 
of agreement to sell, refused, as amounting to waiver. 
El, lioiisii v. Steriinir, 4 Dow, 442. Spec* Bere. ; 

\V AIVER. 

Deterioration arising from the agreement between 
inleiidt;ii purchaser anil tenant of vendor being mis- 
understood by tenant, pundiascr held liable to the loss. 
Harford v. Carrier, 1 Mad. 632. 

When purchase moii(;y is agreed to be paid, and a 
'•onve.yanre made at a given lime, and disputes arise 
a.s lo title, and the piiicliaser proposes to vendor to 
lay out liie purchase money in evclieipier bills till 
wanted, but vendor returns no answer, and money is 
so laid out, the purchaser is at tlie iLk, and the 
vendor is entitled to the. money with four per cent, in- 
terest. (See 13 Ves. 5(i3, ii. 27. 2iiil edit.) ■ When 
the purchase is completed, the pundiascr is entitled tO' 
tlie rents 'and profits till possession given, and vendor to 
pur(*ha.sK money with iiitercj.,t ; and if by neglect of 
vcmlor no rents, Ae. have been received, he will Iw 
liable for what he might have received, while pur- 
chaser was out of ])ussessioii. Ackland v. Citming^ 

2 iMad. 28. • 

J’arty having contracted with person since iloceaied, 
for purchase of advovv.s^n, but had taken no steps 
during life of vendor to enfo^c ^nntract, and for a 
coiisidcrajjle time af'er his death (objecting to title on 
ground of outstanding judgments and a creditor's 
bill iieiuling; : held, not entitled as against deviihe to 
present, if a vacancy occur in meantime, though lie 
insists on having contractiCompIcted ; and if, in con- 
sequence of his insisting on eucii right, bill to ascer- 
tain it become necessary, a decree in favour of plain- 
tifi' will carry costs as far as his claim catno in que.s- 
tion, although it be part of decree, that, suliject to 
next preseutatiou, lie be permitted to complete his 

^ ft 
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contract. Wvvill v. Bp. Kxrter, 1 Price, 292. 
Presentation to liKNEFirs ; Pii. Costs, 

Time is of the essence of the contract ; waived by a 
protracted treaty, ff'oiid v. Bemal, 19 Yes. 220. 
Time; Waiver. 

Vendor and purchaser havinp; proceeded in treaty 
beyond the time iiiiiitiMl for completion of contract, 
and the vendor having brought an actiou and with- 
drawn, his record, on finding he could not support it, 
not having got in a judgment amounting to half the 
purchase money, and the purchaser having brought 
an action for his deposit, and obtained a veidiet j an 
injnnctio* to restrain his proceeding was refused. 
Id. if}, InjCNC. to stay PllOrEEDlNOM AT LaW. 

Pundiascr not to pay interest on the deposit, even 
where ho has rendered a suit necessary by refusing to 
perform the contract on the ground of an objection to 
the title which could not be supported. Brids^esv. 
liotntiso}}, 3 Alcr. ()94. Intfui-st on P. Money. 

Vendor, resisting nii application by the purchaser 
for payment into court of tlic deposit, in the hands of 
the vendor's agent, charged with a loss by the agent’s 
failure. Fenton v. Jirotrne, 14 Vos. 144. Invjst- 
MRNT. 

Specific performance prayed botli by original and 
cross bill, after considerable delay upon the title ; the 
rents to be received and interest paid, from tlic time 
stipulated. Id, ih. 

Effect of a dcjiosit by vendee with notice to vendor 
to stop or deteriniuc the rale of jn1ere<*l, not as a ten- 
der and appropriation, Iransfcrring the risk as to the 
principal : therefore, upon an investment in stock by 
the vendee, the title not being ready, and the vendor 
having notice ; Imt returning no answer, the ad- 
ventage by a rise, as the loss by a fall, is the vendee’s. 
a courts V, Mil sue Iff lllVes. .Ofil, Iwi-stment. 

To excuse a purcliasGi from paying intciest during 
the delay in cleqritig didicultics as to tlio title, it is 
not suflicieiit that tlio inonev was a^ipropiiatcd and 
uiiprodiietivo ; but iho vendor must have notice 
thereof. V. Mdiijo'f H Vcs. I4(j. l\Ti*nKsi, 

A vendor cannot come at any dislancc of time for 
a ])CTforinnnce ; but a ImII filed fourteen months after 
the corrcspniidenco upon the objection to the title 
ceased, by the dcfcnd-iuts returning no answer to the 
last letter calling for a distinct answer, and tliieatcn- 
ing a bill, aiul the auctioneer not having been called 
on to return the drpnsit, it was n;fcrred to the tuastcr. 
Miirtj, Tfeitford v. Boore, 5 Vcs, 719. .Sei:c. Pehf.; 
I/iNGTii or Tmij-. 

Specific iicrfijiiiiancc refused on account of the 
laches of tiuj ]>lainlifr, the vendor. Guest v. Horn- 
/rap, 5 Ves. 018. Sim-.c. Pehf. ; J^acmes. 

ContKict for sale of houses, which, from defects in 
title, could not be coinpicled on the day fixed : the 
treaty was proceeded in on ])iuposal to waive objec- 
tions on certain terms : the houses being burnt iK'forc 
conveyance, the purchaser is bound, if he accepted 
title, and circumstances of vendor suffering insurance 
to^ expire on the day on which the contract ought 
originally to have been completed without notice, 
maJies no difference : a refeien^jc, was, therefore, di- 
rected to master to in(]uirc whether the proposal was 
accepted or acipiiesced in on behalf of the purchaser. 
Baine v, teller, 6 Ves. 347. Contract; Inteu- 
M EDI ATE Eoss. . 

A purchaser of a future interest, after a term, shall 
not pay interest, or an increased price for a part of 
the term elapsing before the purchase is completed, 
unless the dcliw Ims his fault. Orowsock v. Smith, 
3 Anst. 877. jNTimrsT. f 
^ Injunction granted fo stay action against the auc- 
tioneer for the deposit, although the estate sold, was 
repre^nted as freehold with leasehold adjoining, and 
turned out to Ijc almost all leasehold, and although 
there had been great delay in making out the plaintift 's 


title; Fordyce v. Ford, 4 Bfo. C. C. 494. lifjriffc- 

TIOK TO STAY rROCEEDXKGS AT LaW J MiSREPUE- 
SENl'AttOM. 

If the purchaser demand his deposit at the day for 
cmpleting the contract, and the vendor has not de- 
livered his abstract licfore that time, and also neglects 
to deliver it until after an action brought for the de- 
|)Osit, it is evidence of an abandonment of the contract 
by the vendor, who shall not be entitled afterwards to 
a specific jicrfortnaiice. Lloyd v. Collett, 4 llro. 
C. (\ 469. Laches; AiiANnoNMKNT of Contract. 

Motion for an injunction to restrain an action 
against the auctioneer for the deposit, refused where 
there had been great delay on the part of the vendor. 

Id, TnmUNC. TO STAY PltOCEKUlNGS AT LaW. 

Purchaser is entitled to interest on his deposit, and 
to costs at law and in equity, until the vendor has 
made his title good ; but vendor is entitled to subse- 
quent costs and may enforce the contract, if his title 
be good when the report is made. Tho rents belong 
to the vendor till his title is made good, and after- 
wards tlic purchaser must take to the rents and pay 
interest on his purchase money till the principal is 
discharged. Pincke v. Curleis, 4 Pro. C.C. 329, 
S, P. 333, in note. JNTKnAiF.niATE Profits. 

Upon sale of a reversion, part of the terms was 
that the money be jiaid by a certain time ; not being 
I so by default of the vendee, vendor discharged from 
I his contract. Keinnnn v. Bogers, 4 Bro. C. C. 391. 
Spec. J*Knr. ; Kkvkiisionaiiy Interest^ 

A manor was sohl under the decree. of the court, as 
]iart of the real estate of the testator, and an order was 
made on the l3tU iMavch, that the purchaser should, 
on or before the 17th May, pay his purchase money 
into court, and be let into ]x)sscssiun of the profits 
from Lady-day, several dcatlis and admissions had 
taken place prior to T/ady-day, but the fines duethcrc- 
I on had not been paid or assessed until after that timo, 
no court having been holden ; these fines belong to 
the vendors and not to purehaser. Garrick v. EL 
Camden, 2 Cox, 23). Intermediate Profits. 

Aloney paid in as earnest at a sale of an estate, and 
ordered to l>c laid out in the funds, is part-payment of 
the pureliasc-monoy, and the vendor must abide by 
the rise or fall of the funds. Poole v. Uhudde, 3 Bro. 
C.C. 49. Investment of Puiicmase Money. 

Intoicst against a purcliasi'.r for delaying payment ; 
court will not make purchaser appoint a clerk in 
court which is only necessary where the party is to 
appear. Child v. Ld, Abingdon, 1 Ves. J. 94. In- 

'lEREST, 

The advantage a purehaser receives from the extinc- 
tion of lives, has never been considered in equity as a 
reason for his paying interest on his purchase-money. 
It is not a general rule that a purchaser of estates, 
under a private agreement, or a decree for a sale, 
shall from the time of possession, pay interest. The 
court, in awaiding interest, never regards the pur- 
chase, but the time of executing the conveyances ; 
anil even then the purchaser shall pay interest only 
from the time the possession is delivered. Where 
lives drop in after a man is reported the best bidder, 
the court will direct the purchaser to make some com- 
licnsation in respect to the estates being bettered. 
Blount v. lilouut, 3 Atk. 636. 638. Interest. 

If a purchaser by private contract, does not pay 
the purchase-money at a time fixed, he will be chaige- 
able with interest, as he must bear any loss ; so like- 
wise will he be entitled to any piufits that may arise 
from the estate. Davy v. Barber, 2 Atk. 490. Vide 
While V. Nutt, 1 F, W. 61. • Interest* 

here a purchaser has an interest by the dFOpping 
in of lives, the court will direct an inquiry what in- 
terest should be paid by him* on that account. S. C. 
Id, 

A reversion expectant on an estate for lifo, is de- 



Of the title. VENDOR AND 

crocd to sold ; B is confirmed the liest pur- 
chaser» and the order made absolute 1st January, 
1724; in January 1726, B is ordered to bring 
his money into the bank ; the life drops ; if the life 
had dropped the next day after the report of B^s being 
the best purchaser made absolute. 4he purchase must 
have stood, and as for that time the life was wearing, 
so from that time the purchaser ought to pay interest. 

Manning, 2 1\ W. 410. Sat.ks Juuk-iai.. 

A contracts for the purchase of an and is 

let into possession ; the estate being greatly incum- 
bered, A pays off some of the incumbrances ; great 
delay is used on part of vendor in clearing other in- 
cumbrances and making a good title. Held not suf- 
ficient to discharge purchaser from contract. Smith v. 
Dolman, 6 13ro. P. C. 291. LACin s. 

On casualties happening between the articles for a 
purchase and the scaling of the conveyance, who shall 
bear the loss. White v. Nutt, 1 P. \V. 61. 


IV. Of the Title. 

Old judgments existing against :i former owner of 
leaseiiolds, who parted with the property in 1770, 
and to enforce which no stops appeared to li-ive W n 
taken, are no objection to tl < title. .. /. iSiach 

/ea', 2 Sim. 242. JumrMEN *. . «.• 'i’nn:. 

Contract for the sale of the borough, lordship, and 
manor of H, with rights, royalties, mcnibeis, and ap- 
purtenances, and ail the messuages, lands, toiiotnonts. 
and other herediti incuts, and their rights, inetiibms, 
and appurtenances to the said borough, lordship, and 
manor belonging, as set foith and described in a 
particular refeired to in the contract, tlio vomlors 
derived their title under a conveyance in lilOf), by the 
general description of tiichorough. lordship, and manor 
of 11, with all and singular the rights, meiiilKHs, and 
appurtenances thereunto belonging or appertaining, 
with a reference to precetliug deeds, containing llie 
same description through which the title \v.ts traced 
in the same general ruunner to 1714 ; the piiix-haser 
objected that the hlcntity of the several lands men- 
tioned in the particular as forming part of the manor 
was not made out, and it .i])[)(*:Lrcd that sonic of them 
bad been purchased since 17 14, and therefore could 
nut pass under the ancient and general description; 
the vendors thereupon produced ahstiacts of the title 
to such lands, and showed by steward’s liooks, that 
the lauds, ever since they had lieen purr*hased, had 
been annexed to, and treated as part ■ * die manor, 
and contended that they passed uudei the goner.il 
words “ appertaining or belonging” in the convey- 
ance of 1809 ; to obviate the difficulty they also 
obtained a confirmation of that cunveytince with a 
declaration that the lands in question were iiitcnded 
to be passed by it under the general words. lOxceptiuns 
to the master's report of a good title were over-ruled, 
principally, as it should seem, on the grounds of the 
deed of coh^nnution ; the court declaring, that if it 
were of opinion tiiat a good title could ho made, it 
would hesitate to decree a specific {lerfurmance, unless 
that deed were doUvored to the purchaser. Townsend 
V. (Vnimpm.'oirw, O'. & J. r)38. 

It seems to be no objection to a title, that a person, 
who six^ yearn back was the survivor of three trus- 
tees appointed by will for sale of an estate, did not 
execute a conveyance purporting to be made by him 
and tlio parties beneticially interested, possession hav- 
ing gone under that convcyauce, and the estate in 
equity being converted into personalty. Jd. ib. 

Where a dec^d, dated sixty years back, contains a 
recital of the creation of a mortgage term, and a sub- 
' seijuent assignment of it in trust to littend'the inherit- 
ance, and the term is not subsequently noticed in tlie 
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title, it will lie presumed to have been surrendered; 
and it is no objection to the title that the vendor can- 
not produce the deed creating the term, nor the as- 
signment of it. Id. ib. 

When an estate is sold free fiom incumbrances, 
and upon production of the abstract of title it apficars 
that the estate is subject to a mortgage or other cliarge 
or iiicmiibrance, the incumbrance does not afford an 
objection to the title, but is matter of coiivcyanco 
only ; and such is the rule even if the amount of the 
incuinbmiice be gieatcr than tlic purchase mouey. 
Id. 449. . . ” 

The court will not cxen‘ise its summary terisl^tiofi 
to com|>cl a vendur's solicitor to perforn^liBin uhder- 
takiiig given by him at the sale, to do certain acts for 
clearing the title to the estate. Penvt v.BusItell, 
2 Sim. 38. Soiariioit ; .1 ckisoicitox. 

A conveyanee to a purchaser in 1793, from persons 
residing in Bermuda, of lands then in their |M>sscssion, 
and to which, subject to an oiit.>tanding hut satisfied 
mortgage Icrm, they claimed title, under an entail 
created in 1732, through a descent recited in the 
deeds ; a suhseipicnt assignmoiit of the mortgage term 
from the mortgagee to the purchaser and an uiiinter- 
repted enjo}nicnt umicr his conveyance will not.ena* 
hi lii 'I to make a good title, if unsu])ported by ex- 
trinsic evidence of the peiligrce recited in the deeds, 
or of possession prior to 1793. conformable to that 
pcdigiee. Fort v. ClurUc, 1 Uiiss, 601. 

Specific performance decreed, tliough vendor’s title 
was founded on destruction of contingent remainders.. 
Uusker v. Snlhnif 2 S. & S» Til 3. Spec. Pehf. 

It being necessary, in oriler to make a title perfect, 
that a rec;ovcry shouhl be suiruieil for the purpose of 
barring an old est.itc tail vested in a person who 
was not a triAtee for the vendor, the deed making 
the tenaiil to the pnccipa, and tiie warrant for jBuffer- 
iiig llic recovery were executed before .the filing of 
the bill for s]>eci(ic peifuriiiance ; but the recovery 
was not i;om])letcd a few days afterwards : held, that 
a good title was not shown before the communcemeut 
of the suit, r.eicin v. Onest, 1 Ituss. 32i5. 

A [)crson who purcliascs two lots, is not justified in 
refusing to iiei foriii his contract for tlic purchase of tlio 
second lot, heeausc a good title is not shown to tho 
lit St lot. Id. ib. 

If vendor retains title-deeds, and covenants for 
further assuranct; only, tlie purchaser may, under that 
cm^’iiaiit, compel him to enter into a covenant for 
production of deeds. Fain v. Atiers, 2 S. 6c S. 533. 

Whcic the title of an estate was derived from a 
person who entered as heir, under the impression that 
his ancestor's will was void, a puicha.ser has a 
right to proiiuction of the will, or evidence of its con- 
tents. Steiens v. (*' «/*/'•/, 2 S, it S. 439. 

Specific pcrfoi maucc of agreement to buy fee-sim- 
ple of lauds, and right, itc. refused where part of sub- 
ject of contract proves only leaselioid. and the right 
is (lualificd ; object being to work cuniinercial specu- 
lation, which could only be done hy enjoyment of 
unqualified right, and twelve yeiirs hail elapsed since 
agieeiiieiit entiTcil into. Wright v. Jioivard, 1 S.& S. 
190. Spec. Pi-.kf. ; Time. 

I’m-chasur nut hound to complete purchase without 
title deeds, unless ho has legal covenant to produce 
them, liitirlitfi v. Inline, id. 449. Title Deeds. 

Wheie devisee of real cj^taki, subject to debts and 
Icgacjps, had eoutractiMl to sell estate in order to 
raise money tOi pay debts, and afterwards a bill was 
filed against her hy legatees for administratidii of tes- 
tator’s estates, and purchaser consented to go befoie 
master, uixm referenoa as to title in that suit : held, 
he was not thereby boiqiil to take equitable title, 
but might insist on having , same title as though bill 
for specific performance bad beeai filed against him ; 
and that as two commissions of bankrupt had issued 
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n^’ainnt devisee before rontract was entered into, 
though neitlior was piocceded in, lie Avas not bound 
^ to accept title. Vann v. Cana, 1 S. & S. ‘JB-l. VhND. 
& Pr urn I 

A testator devised Ids copyhold estate to his wife 
for life, with remainder to his two sons, as tenants 
in coniinon, in fee ; the eldest son and (‘ustomary 
heir was, by an arrangement between himself, his 
mother and brother, admitted to the eopyludd in foe, 
and cxeeutcfl hy deed a deelaration of linst to the 
'Uses of his father's will. 'I’lni brothers became bank- 
rupts, and their assignees sold Ibeir reversion to flic 
plaintiff: held, that the plaintiff, thmigii ns against 
the assigf^s, a pnrehast'r of a legal rcvciskm, was 
not as against the tenant for life, entitled to compel 
such a surrender as wtaild give him the legal rever- 
sion. IVIiite. V, Stock, (i ^Mad. !i'27. 

When a lacessary party to a title is neitlicr in law 
or etjuity iiinler the controul of the vendor, the mas- 
ter onglit to report against the title, unless there is 
jiroduecd to Idin a legal or cijuitable obligation on the 
part of the ;itr anger to join in t lie conveyance- I s- 
(failfi V. Stephenson, (i iNlad. 'UHi. 

If vendor can make a goorl title at heaiin«r, on fur- 
ther dircclions it is sufficient for speclH* pciforniancc, 
vendor paving costs. Valon v. liogcn, id. 2r)ti. 
JSvi-.c, 1’m'f. 

An attendant term having become vested in the 
wife of the owner of the inherit anee as adminis- 
tratrix of tho trustee, and her husband hocoirdtig bank- 
rupt, his assfgnces agree to sell the estate, ami file a 
bill for specific pcrfoiin.ince of the agreement, p<*nding 
which suit the husband dies ; held, that the widow 
was not entitled to dower ; that, she was to assign the 
term of the purchaser, and that he was hound to accept 
the title. Mole v. Sniilh, I ,lac. ^*>K). Dowiji ; 
TkUM ATTt.M)A\l ; As‘'K;i'. OF 'I’ntM.* 

'I'he father, vendor, claimed th<^ estate by purchase 
from his son ; the purchaser is (oititlcd t(» evuh nee of 
the i.drnrss of flic, transaction, v, Mcmi/mm, 

tl ]\Iad. ;j73. 

The court was of opinion, tliat liudtalion'? in a 
maniage sclllcrncnt to the brodiLMS of the settlor and 
their i.ssui! wi7rfi voluntniy ; but thought, under the 
rircamstanros, that n |Mirehas( r could not he com- 
pelled to take tlie title ilcpendiug on the validity of 
those limitalioMS, and ilismksod a Lull hy the cre-di- 
tors f)f the vcu'lor after ids death for specific ])Cifor- 
mance, llicie having bi'en subscf|urnt dealings with 
the est:ite, wliich might have cimfinned the scttle- 
Toent, the agreement for pinchasc bcin*? suspicious, 
and it being doubtful whether the cieditots could file 
such a hill. Johii>ou v. J.etfiinl, 1 Turn, Jl. 281. 
ShiTi.r.Mr.Nr, Von m.xuv ; ('onsiiu-ihatjon j(’ot.i,a- 

TEnAI.S. 

On a suit for specific performance hy vendor against 
purchaser of leasehold property under an agreciricmt, 
general as to title, the master cannot repoit a good 
title in vendor, unless lie sets forth a good title in his 
lessor; hill therefore d;snds*:fcd, but vvilliout costs. 
Vurrii v. Hauer, i) Price, 488. J.anoi.. it Tf.nant ; 
Sj*F.r. I'Mir. 

The ndc of compelling a puicl|jascr to take the es- 
tate where a title is not made till after the contrait, 
not to be extended. I.er.hnierc v. lirasierf 2 Jac. it 
W.289. 

Title depending on* recovery siifTered by Ifinanl in 
tail, the reversion of which had ve^^ed in tlie^crovvn 
by attainder of reversioner, held not- such a title as 
purchaser is bound to accept. Ftlosse v. Clan Morris, 
3 Bligh, 62- 

No objection to sale in court under a will, that in- 
■iiints interevted in will cannot join in convoyance- 
V, Powell, G Mad. 53. InfAnt ; I’li. SArts, 
'^i^jtciAL ; Dti-ns ; Paijtii s to (Jonyfyavcf.. 

Where presumptiun in favour of title is so strong. 


Of the title. 

tint a judge would feel himself bound to give a clear 
direction to a jury, the purchaser would be concludtMl 
tlioreby, but if the presumption would be left for a 
jury to determine', he would not be bound to take it. 
Pmer}! v. CrMonh, 6 Alad. 67. 

Where, in title deed there is a recital of prior 
deeds whibh are lost, and presumption is in favour of 
the title, purchaser cannot ohjcct to title, on the 
grovind of the absence of those deeds. Prosser v. 
(i ,Mad. 5tl. 

Purclinser is not bound to take a doubtful title. 
Price V. Si ran UP, 6 Mad. 159. 

Purchaser cannot he compelled to take title, founded 
on matt»‘r of fad not admiuing of satisfactory jmiof, 
or vvliicli cannot he well prove»l. Stniih v. Death, 
5 Mad. 371. 

\\ hetlier the jmrcluiscr can he compelled to take an 
assignment of a t(‘rm as a protection against dower ; 

An attendant term having become vested in 
the wife of the owner of the inlicM'ilancc, as the re- 
prescnlativo of the trustee, whether an assignment of 
it l(» a pundiasor to prevent dower, can be compelled ; 
(^ 1 #.? Jlio/c v. ■S'w/b/», 1 .Tac. & \V. Gf55. Doweu. 

Oil a sale, in lots, of prcmi.ses, tiie particulars of 
wliich state tlieni to he lii.-h! under one lease, receiv- 
ing rent, and that the purchaser of one lot is to bo 
exclusively sulijccl to the rent, the other purchasers 
cannot object to the title, on tho ground of a clause 
of re-entry on non-payment, contained in the lease. 
Waller v. Maiitule, 1 Jac. & W, 181. 

Landlord contracting to sell part of the demised 
estate, with an apjiortionmcnt of a specific amount, 
p-irt of the nan n.^servod for the wliole estate, can 
make a good title to it. without the cimsent of the te- 
nant. Itl. ilu Land. Tenant. 

Devise of copyhold estate^s, the legal estate being 
oiit-standiiig, '*to my son U, to la; entailed upon 
his male iiuirs, and failing such, to pass to his next 
brother, and bo on from Iirothor to brother, allowing 
2508/. lo he raised upon llie estates, for female chil- 
dren eacli vOiethcr a trust executed or executory ; 
and if the latter, whcllier an estate tail in R ; qn. ? 
'1 he point too doubt fill to compel a purchaser to take 
tlic title. Jerroise v, Xirtlniinherlnnd, 1 Jac. & W. 
559. Wii.i., (!, OF ; Tui'.sr kx li.i.'iojiy. 

In coinpelliijg a purchasiT to take a title, the court 
formerly acted upon its own opinion ; but now it will 
not conipi.'l him to take it if the point is doubtful. 
hi. 509. 

A piiivbascr w':js held entitled to an investigation 
of the vendor's title, notwithstanding possession taken; 
acts of ownership incident to possession, and prepara- 
tion of a conveyance. Lmroi/g/i.f v. Oakleif, 3 Swan. 
159. 

Where condition of sale was for sale of interest, 
** under such title as vendor Ititely held the same, an 
abstract of wliich may he seen at,” &c. Held, that 
purchaser could not object to title. Freenev. Wright, 
4 Mad. 364. Spi c. 1*j hf. 

If exceptions taken to rcpoit of good title arc over- 
rulctl, other objections to title cannot he made ; but 
if allowed, and new abstract lie delivered, other objec- 
tions may be brought in. Brtwke v. , 4 Mad. 

212. ]*ji. Exceptions to Masteii's REPOitT* 

(’ase sent to law, whether purchaser of lot 2, 
would, by a conveyance of vendor alone, without the 
concurrence of the lessee, acquire the same rights and 
remainders against lessee, in respect of the apoortioned 
lent of 40/. thcicin to he reserved to him, as he would 
acquire in case no rent w'erc mentioned iosiich convey- 
ance from vendor, tiy a jury, for that part of the rever- 
sion comprised in lot 2. Bliss v. Collins, 4 Mad. 229. 

ISKUK AT XiAW. 

Purchaser under decree of two-sevenths of estate in 
one lot, is not obliged to take onu-seventb, lu which 
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only title can bo made, iloj/cy v. NmaUenm, 4 Mad. 
227. 1*11. Sales, Judicial. ’ 

Where copyhold is sold under ccminissiQn, go<wl 
title is made by bargain and sale frem connnissionors 
to the purchaser direct. £ip. Ifolland, 4 Mad. 483. 
JIankuy. ; Salk OF Copyhold. , 

W here the validity of a deed dojx'nds u})on the 
bona Jides of the transaction, to bo oolh'ctcd from ex- 
trinsic cireumslances, a court of ctjuity will not cotn|^iel 
a purchaser to accept a title under tlic deed, iK'cnusc 
neitlier the purchaser nor the court hits ad('i|uate 
means of ascertaining those c-ircunistaiicos. llurlloit 
V. Smith, iluck. 308. 

On the sale an estate as titiie free, the question 
whctiier tithe free, is not a qiiestiou of title. liiNks 
V. I.d, 2 Swan. 224. 

X’ciidor having lost title deeds, aj.*rees to give loal 
security for title : lieM personal seciiiity not .siiilicient. 
and that he must purcha.so ie:il estates for that purpose. 
Jl'iilker V, Barnes, 3 i\lad. 247. Sr.t eiM iv; Si*;.c. 
l*i;iir. 

IMolion may be? made on bill for specific pcrfoiiii- 
aneo for reference as to title and whether title u:is 
.shew'n prior to filing bill. Anon, o Alad. l*it. 

K kI- r.RENCK AS J O 'll I I.K. 

On a bill by vendor for spe<‘iilc performance of an 
agreetncnl to fake, a lease, for twenty -on,* years, at 
rack-rent, the master havic} repori -I i • ui of the 
title shewn by the abstract, d an e * ; tu.-o b(?iiig 
taken to the report, the quest ion was, whcMier, where 
the agreoment is silent, the. vemlor of a leasehold in- 
terest. is not bound to produce the title of his h‘ssor ; 
and the exception was allow'cd. l-ddrs v. Jtookrr, 
2 Mcr. 424. LAMieonn iv ’ri.\. 

Objection on the ground of non-pr(iduction of les- 
sor’s title, overnded in the case of a bishop's lease. 
Id. 430. .liANDl.OIlD ^ 'll-N. 

Where a man contracts to pii» chase on the faith of 
flic vendor's having a good title, he has a right, to have 
the title sifted to the bottom, before be can be called 
upon citlici to accept an indemnity or compensation 
for a delect, <ir to abandon the contract. Knalchhnil 
V. dmeher, 3 Mer. 137. 

Mquitydnes not compel a jmrehaser totakesneh a title 
as a willing purchaser might be satisfied with ; but the 
court will iijquirc. whether a title can he had, and if 
the title is defective as topait, there is no jnincipic 
of equity more aitificlal than that which calls on the 
court to decide, whclhcr the pun?hascr shall bo bouiul 
to take with any, ami whal eoiiqieii.satioa. Id. I M). 

Specific, perfornrince decreed with costs, in a 
where the dcfcmlant, ohjectmg In title, had ! •.. a 
served with notice of a piior ilecisioii l.. a difrc>ri*iil 
cause, in favour of the same title, against a siiiiiJai 
olijection. Bisrnr v. Wilks, 3 JMcr. -lofi. Spec. 
Pkiik. ; Costs. 

’I’lie court of chancery docs not warrant the. title 
of an estate, wliicii is purchased under it.s direction. 
Toalmin v. Sleere, 3 £ler. 223. l*u. Sales, Jcdi- 
ci.ii.. 

’llic right of a good title does not grow out of the 
agreement iMitweou tlie parlies, but is given by law ; 
but a purchaser may waive his right, by going on W'ilti 
the agreement after he lias full iiotiee that he is not 
to expect a good title. 'I'his is in such (sise matter 
of notice, and not of contract. If the vendor of a 
leasehold interest means to sell, without producing his 
lessor’s title, he ouglit to deelaic it. Ogilvie v. I'ol- 
Jttmhe, 3 Mer. 53. 

JMortgage debt and premises were assigned by mort- 
gage to tiustecis,*willi power to sue and give acquit- 
tances, and all ihie same powers as mortgagee liatl. 
Mortgage estate was sold under a decree, and piir- 
<*liasc money paid into court. Held, on exceptions to 
title, iKicause schcilulcd creditors were not parties to 
tile bill, but only the iiustces, that tiie trustees could 


make a good conveyanoe, and that the exceptions 
ought not to have been made to title, but to the con- 
veyance. Bucks V. Bokchy, 2 Mad. 227. Convey- 
ance. 

Title reported good by deputy remembrancer in cre- 
ditor's suit, purchaser not compellable to accept it, 
if only a yrinut facie title. Bifton v.Vicken, 4 Price, 
333. I’ll. Sali s, JuDiri at . 

A contracts with U to purcliaso an estate, and after 
accfpling the title, agrees to sell to C, who refuses to 
complete his purchase, on the ground of his having 
di.scoviavd another will made thirty years ago, not set 
fortii in the ahNlract, hut sii)ipusc«l to affect tlie^jLitle. 
P|Hm a bitt for specific {performance by original 
vendor against A, wIul hy his answer, (which wa.s 
siMitin, and the cause set down for hearing before this 
discovt ry av;is made), admitted the title ; qntcre, if 
he niny hu allowed to set up the will as an ohjectioii 
to tile title, by a Mipplciiierital aiisu'cr ! Hy consent 
of both {laitics, a lefcieiico wa.s ilirected to the master, 
to ciupiirc wiiethcr a goi'd title enuhl be made, regard 
Iwiiig hail to the will only. Const v. Barr, 2 Sler. 
57. 

X'endor not making good title, when bill filed, |>ays 
c.».Nt-; lip to ^imc title repoiled good. Jlarfordv, 
I' n-ior, 1 Mad. 532. (.'osrs. 

It IS no ( bjertion to a title tliat two fee-farm rents, 
created by lettcis paten- by James 1. are not shewn to 
have been extinguished, it being {irovcd that no claim 
bad lH.*en made, by the inowii ol the rents, from the 
year 17t)i», and no {>inof of any previous claim. 
son \. ilntteiidi^ii, 1 Alad. ('kown ; Lknoth 

or Tnir, 

Where mini I female, before marriage, agrf*e.s to ag- 
cej)t, ill lieu of dow(?r, a rent-ehurgo, she is bound to 
s<;c that the. g'sHilor has title to lands charged there- 
with, and ihcicfori' a purchaser ot othci lands belong- 
ing to grantor, which might olheiwise have bciGn lia- 
ble, ill (‘nse of failure of such security, is not entitled 
to see, from title deeds, that grantor has title to such 
charged lands. Id. Hu 'I’ih.k Deeds, Insckct. of; 
Dow I- 1 {. 

Exceptions to master's rcjiort in favour of title of 
vendor of bishop's lease, on ground of noii-pinduclioii 
of hi.diop’s title, overruled. I''anit v. Sfunicer, 2 Mad. 
■133. i*|{. MAyiEu’s IxElMlUT Ol- 'flll.E, ExCfiP- 

•I IO\ I to. 

On the rejioil again.'! vi-ndor's title, liis hill furs{)c- 
cilie perforinaiice dismissed with eo.sts on motion. 
Wiflirrs \. Cnmitn, iDVcs. 351. Sei-c. Pekf. ; Pit. 

DlS.MlS.NAL OK I ’ll I, I., 

Where title deeds cannot hn delivered, assignees 
must, like, any other vendor, p.ivc attested copies of 
them at the ex{>cncc of the csl.ile ; but their cove- 
nant for the proiluctioii of the il(?eds should be con- 
fined to the lime of tbeir ciuitiiiuancc as assignees. 
Ei/i. Stunri, 2 Hose, 215. IJankc.v. Asskes. Duties 
OK ; 'I'itle Dn.ii.s, 

A bankrupt’s estate is sold by auction ; the pur- 
chaser, after liaving {raid a de{)osit, gives notice that 
be means to abandon the purchase, on a supposed de- 
fect in the title, 'flie (?oiiimissioii is afterwards su- 
|H*isedi?.d, oil the ground that ibcre vvas no ^ood jieti- 
tiuniiig creditor's and another commission issues^ 
and the same assignees are chosen. Held, that as the 
assign(?&s, at the lini^ when they received notice from 
flic pundiaser, had nut a good title U) the estate, they 
could not enforce the conft'ail, lior'con^queiltly re- 
tain the dc{Misit^ liarlleH v. Tnchin, 1 Aiarsh. 583. 

• The reversion of an estate having been put up to 
sale, by auction, desmihiiig it as leased' with a cove- 
nant oil the {lavt of tiie teaiant to repair, and the pur- 
chaser objci^tiog tjO the title, because no counterpart of 
the lease? was in the possession of the vendors, it being 
stated to be in Uie hands of a party under a partition 
of the estate, made some time licfore; the couil 
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thought that such counterpart ought to hb deposited 
for the benefit of all parties, before it could compel the 
purchaser to take. Shut'e v. Collett, Coop. 234. 

Specific performance of agreement to purchase re- 
fused, no good title being made to snuill part of estate, 
-whicli was essential to enjoyment, and on the ground 
of defendant having been let into possession and 
turned out again by plaintiff. Kmtchbull v. Gruehevt 
1 iMiid. 153. Ail'd. 3 iMer. 124. SPEciric rEiirouM- 

ANci-:. 

The defendant having sold and conveyoi land to 
the ])laintiir, suggesting that he had a title, and it 
uftoi wards appearing tliat he was not entitled to part, 
the same being an encroachment from a common, 
tiioiigh no eviction had hapiiened or was threatened : 
a hill lies to set aside the conveyance, and for a re- 
turn of the purchase money and all expenses. /lV/- 
vavih V. Coop. 308. Misiikpueskniation ; 

IJlI.L TO SET ASIDE CONVEYANCE. 

Defect of title to a considerable part of the estate, 
though a good olijcctioii by the purcha.scr to a specific 
performance, not by the vendor. llVa/cni v. UusspII, 

3 \'. & B. 187. 

Purchaser not to be compelled to take an indemnity 
against a judgment, accounting to half o^' the purchase 
iiMincy. iroorf V. Jienttil, 19 Vcs. 221. 

Purchaser is not to lie couijiellcd to lake a doubtful 
tide, depending on the decision of certain legal ques- 
tions. Stopervm F;>/i ,2 V. & 1». 14.5. 

ImjiUed covenant by vendor of a freehold estate for 
the title, though an nssigni'e under a coniinission of 
liankruntcy Selling by a general description, not rc- 
sUaincu to his actual interest. Deierell v. Lord 
liolton, 18 Vcs. 512. Covr. imim.ied. 

Purchaser not com)K:llud to take u doubtful title , 
viz. by executing a power of sale, intrfiducod under a 
direction by a decree, estabJisliiiig a will; to the master 
to approve a proper settlement : the will not authoriz- 
ing the insertion of such a pow'cr ; nor could it lie 
sustained under a power by a former setlleniKiit; 
whicli, if not extinct by the failure of the limitations, 
and the union of the estate for life witli tlie reversion, 
could not be duly applied to purposes clearly foreign 
to its original ol ject ; and tliough piirciiasers are not 
put to exercise a very nice and critical judgment with 
reganl to tlic puipo-es lor wliicii poweis are criiateil, 
it could never be inhouled to refer to a jjerfcjctly new 
set of limitations, in a new settleineiit, at a long sub- 
s('r|uent period, under a (ii.qiosition liy tlic will of, the 
iiwiier of the tee, to be exciviseil, not for any purjiu&u 
in the least degree ci'niiccted with the settleuioiil, but 
avowedly as an expedient to supply the want of a 
valid power in tliat i;ctt lenient, and enable tiiosc whom 
he had made only tenants for life, to dis])ose of the 
estate. Whntte v. Jlatl, 17 Vcs. 80. 

Contract for sale of an exisiing and a reversionary 
lease not spt^cifieaily pci formed without a production 
of the titles of the lessors. The olijeetion nut waived 
by a premature condiiional approbation of the title, by 
the purchaser's counsel, but tiic cxpence incurred in 
making out the title befoie this objection was taken, 
repaid. JJeverell v. Lord Jiulto/i, Iti \'es. 505. JSctc. 
Peri:.; Waiver. ^ 

Approbation of counsel not a waiver of all reason- 
able objections to the title. Jd, 514. VVaiveu. 

Vendor not making a good 'title ordered to pay 
costs, though he was lyily.a trustee to sell. Kduiards 
V. y/iin. 5 py, C 90 P. 40. Cos'ra. , 

Outstanding term io attend the cnberitancc, the 
trusts being performed, may be an objection to the 
c'onvcyance not to the title. Berkeley v. Dough, 
16 Ves. 380. Ootstanuino Tehm. 

Purcliascr not compelled to take jb doubtful title ; 
no objeebon to a purchaser that the defect of titb ap- 
peared on the abstra<'t delivered before he filed his 
bill. SrapylUm v. Hcolt, 16 Ves. 272. 


Objection to title by purchaser, under a trust to sell 
as bound to see to the application of the money in satis- 
faction of scheduled creditors and others, coming in 
within a limited time after the date of the deed or dis- 
abilities removed ; overruled upon the tenor of the 
deed implying that the receipt of the trustees should 
be a discharge. Balfour v. Welland, 16 Ves. 151. 

An act of bankruptcy a sufiicient objection to title, 
without shewing a debt upon which a commission 
could issue. Isowes v. LuA, 14 Ves. 647. Vend., 
&c. ; Bankcy., Act of. 

Particular describing a lease as subject to notice to 
(juit, not inconsistent with a covenant that the tenant 
shall hold over for a certain time, after the end of 
the term ; '* that being upon the context distinguished 
from the "other sooner dctcimination ; ** and time 
generally not being of the essence of the contract. 
Hall Smith, 14 Vcs. 426. PAimcuLAns of 
Sai.e. 

Assignees in bankruptcy bound, as other persons, to 
make a good title, unless guarded by express stipula- 
tion. Their bill for a spcciKc performance, tberefore, 
the report being against the title, was dismissed. 
M*T)on(ild V. Hanson, 12 V’es.277. llcv. Assignees. 

Ke-convcyaiiee of the legal estate presumed under 
obscure circumstances after a great lapse of time, 
though the possession originally not adverse, but under 
a trust : u|)on thtit presumption a specific performance 
decreed against a purchaser. Hillary v. Waller, 
12 Ves. 239. l.RNGrii of Time; Puesumption of 
Uecouxizance. 

Whether without express stipulation a person under 
a contract with a lessee for years to purchase the term, 
can insist upon a production of the lessor’s title, and 
whether the lessee can compel such production, qutere ? 
The lessee’s hill for a siiceific performance dismissed ; 
his interest described as forty years, the residue of a 
tenn free froni incumbrances, being a few years only of 
ail old term, and a reversionary term from another 
i lessor, and old incumbrances not shewn to be dis- 
i charged. White y, Foljainbie, ll Xes* 337 * Pkod. 
or Titi.e; Sti c:. Pebf. 

Assignees of a bankrupt contracting to sell, bound, 
as other |)ei'sons, to make a good title, but in special 
cases, as if they had contnietcd supposing th^ had a 
good title, the parties would be left to law. Id. 343. 
Bankcv. Assignees. 

(Objection by a purchaser upon illegitimacy upon the 
circuinslauee that the register of marriage could not lie 
found, an inaccurate statement in a deed, and some 
particiilurity of description of a child in a will. Upon the 
time of tlic marriage, previous to the marriage act, and 
Ollier circumstances, the lonl chancellor's opinion was 
against tiic objection ; but it was overrulra upon a 
general release, which though only reciting generally 
tliat objections were taken, was held sutticient as 
binding the party to inquire into the nature of the 
objections. Lord Brayhroke v. Inskip, 8 Ves. 417. 

Mere suspicion upon opinions in the abstract, &c. 
will not support an objection by a purchaser. M*Queen 
v. Fnrquliar, 11 Vcs. 467. Vend. & Puncii. 

Bill for s^iecific performance of a contract for sale of 
an estate, upon various objections to the title, dismissed 
in the first instance without a reference. . Omerod v. 
Hardman, 5 Vcs. 723. 

A purchaser not compelled to take a doubtful title, 
nor will a case be directed witiiout his consent. The 
court also hesitated upon giving sanction to a title 
founded on the destruction of contingent remainders 
by tenant for life, there being no tfSstees to sup])ort 
them. Boake v. Kidd, 5 Vcs. 647^^,-. - 

11 poll a late decision of the court of eKhequer, that 
a presumption froin^non-payment of tithes, cannot bar 
even a lay impropiiji^r ; the 1.d. Ch., though holding 
th^ coutraiy opimoni would not compel a purchaser to 
lake such a title, and dismissed the .bill against him 
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for a specific performance. Rote v. Calland, 6 Ves, 
186. 

Purchaser^ decreed to take a title under an obscure 
will, amounting to a power to sell, the legal estate not 
being given, descends to the heir till execution of the 
power, and then passes to the vendee. WarMford v. 
iiumpson, 3 Ves. 613. 

lestator devised all his manor, messuages, lauds, 
tenements, tithes and hereditaments, and all his real 
estate whatsoever, ** except what is hereinafter men- 
tioned and devised,” to the use of all his children 
successively, in strict settlement, and gave two of 
them annuities, which he charged upon a rectory held 
by him under a lehse for lives, which he directed to 
be renewed if tliose two childnm or cither should Ire 
living at his death, and that their lives or that of the 
survivor should be inserted in the new lease, and the 
tine to be paid out of Ids personal estate : lie gave 
part ol his personal estate sjK^citically, and directed 
the residue to ^ laid out in land, to he settled to the 
same uses as his real estate ; but afterwards, by a tes- 
tamentary papier unattested, he disposed of his per- 
sonal estate otherwise : the heir contracted to sell the 
Icfise of the rectory, and upon a case directed to the 
court of K. 13. on his bill for spccilic performance, 
the certificate was, that the lease did not pasj by the 
will, but devolved on the heir as s; ici.i' i. upant; 
but the Ld. Chancellor considered that li*’ tcu; doubt- 
liil to be forced on a purcit.. er ; an act of parlia- 
ment was therefore obtained. Sheffield v. lA. Mul- 
grave, 2 Ves. 525. Wim., C. of. 

13y the terms of an auction the title deeds were to 
be produced by a certain day ; tliey were not then 
ready ; but the purchaser received Ihein afterwards 
without objection ; he cannot afterwards, on dis- 
liking the title* object to the delay. HuiUh v. liurnain, 
2 Anst. 527. Lacufs. 

In a suit for payment of creditors, the real estates 
of testator were oi'dered to be sohl ; A lieing reported 
the purchaser of one of the estates for 14,480/., en- 
tered into possession and u(!cepted the lithi, and pro- 
ptu conveyances were executed ; on application by 
the creditors to have the purchase money paitl out, 
the purchaser stated, that llie tenants of the estate 
liad been served with a writ of right at the suit of a 
l^rsoii who claimed the wliule estate under an adverse 
title ; but the court thought, that the purchaser having 
accepted the title, &.c. ciiuld not prevent the money 
being paid oiit of court, and ordered it accordingly. 

/ homat V. Powell, 2 Cox, 394. l*ii, 1 'aymkn'i oct 
or Court. 

i’urchaser is not to be compelled to t ■ an e<pii- 
tablc estatCi Ahel v. Hmthvote, 2 Ves. J. 100. 
4 J3ro. C. C. 278. 

. A devised the residue of his projicTty to his wife, 
in trust to divide it among their children ■ in such 
manner as they should deserve : one of the seven 
children sold her share, and covenanted to make it 
up a full seventh : this is good, and tin a specific jier- 
fonnance she can make a good conveyance without 
the mother joining. Musprat y, Gordmi, 1 Anst. 34. 
Will, C. of. 

In an abstract of a vendor’s title, a will which 
formed part of it, was represented as having been 
proved in tlie spiritual court, which afterwards ap- 

t .eared not to have been done. Tlie purchaser filed 
bill, playing tliat the defendants might either be 
decreed to prove the will, or that it might be deposited 
in the hands of the master for safety. It appeared 
that two other persons were interested under toe will, 
and they were added as parties, and they not object- 
ing, the will was directed to be deposited with the 
master ; the vendors having by tt^r misrepresenta- 
tions occasioned the suit, were ordei^;'to pay all the 
costs. Ihirrisim v. CopjKird, 2 Cfijci 318. Wil^ 
Taouf or ; Pr, PiiunutTiuN Dagos into Counn . ■ 
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Court will not decree a snecific jperformance of a 
purchase where there is a aoubtful title. Coojter v. 
Denne, 4 Bro. C. C. 80. S. C. 1 Ves. J. 565. 
Srxe. Pgiif. 

, Where a master’s report is against the title, a ven- 
dor’s bill may now be dismissed with costs upon 
motion. Jhmiet Call. v. Carey, 3 Bro. C« C* 390. 
Pn. Costs j l*n. Dismissal of Bill. 

•Determined, on a rehearing, to lie sufficient, if a 
party cau make a good title on a hill for specific per- 
formance at any time before the final decree. Id. ib. 
Spec. Peiif. 

If defence to bill for specific performance of agrM- 
ment fui a purchase depends merely on want of title 
in vendor, defendant ought to rest on his answer, and 
not file cross bill to have it delivered up or to prevent 
an action, for plaintiff cannot succeed at law. HUton 
V. liurrinv, 1 Ves. .1. 284. Spia:, Peuf. ; Ciioss 
Bill. 

Mortgage of a lease which recited the surrender^ of 
a former lease, which was in cunsideiatiou of the sur- 
render of a former lease in which jihiintilf’s title ap- 
peared : held to have uotico of the title. Cofipin v« 
ynyhoiigh, ^Bro. C. C. 291. Notice. 

!t is no objection on the part of a purchaser of land 
sold by a muster, that more laud is sold than is ne- 
cessary for the purpose of testator’s will. Lulwych 
V. Winford, 2 Bro. C. C. 248. Sales Judicial. 

Jlow fur the court will go in compelling a 
party to complete a purchase wlicre no title can bo 
made to some part of the property ? Poole v. Sher» 
go/d, I Cox, 273. S. C. 2Bro. C. C. 118. Spec. 
Pkiif. 

It is no objection to the title to an estate, that an 
extent had issued from the crown against the owner, 
which leinaincd in the hands of the sheriff unex- 
ecuted ; it apiicaring that the lords of the treasuiy had, 
in fact, compromised the debt, though awritof a/noveas 
mantis had not actually issued. Id. 160. Extent. 

Lands were settled on A for life, remainder to his 
wife for life, remainder to their children, with a power 
of revocation ami appointment to new uses by the 
husband and wife jointly : proviso, that if A should 
become bankrupt, 6cc. then the limitation to him for 
life should cease, and the lands should go to trustees 
during his life, fur the benefit of his wife and chil- 
dren. A agreed for the sale of this estate, and pro- 
posed to make title to the purchaser by executing this 
power of revocation. The conveyancer on the part 
of the purchaser, required an indemnity against As 
having committed any secret :icts of bankruptcy, for 
that the {lowcr of revocation would be extinguished by 
tlie forfeiture of the life interest of A. On a bill filed 
by A , to compel the perforinaricu of tliis contract, the 
court thought there was no ground for the objection, 
and that tlie mistake in opinion of tlie coov^ancer 
could not save the defendant from costs. Mining v. 
mu, I Cox, 186. 

i’lirchaser of copyhold not obliged lo accept of sur- 
render by letter of attorney ; a custom that it must bo 
in ficrson is nut contrary to law. Miichel v. Neale, 
2 Ves. 679. , 

Burchaser of an equitsihle title to a rent charge 
claiming against some puit:liasers of the land for a 
valuable considcratioif without notice, must try hia 
title at law in the name of Ids wiidora. Whitfield v. 
Famspt ^ 1 Ves. 387. Issue at Law. , - 
During tlie existence of a ca. sa. on which tlie 
debtor is in custody, no other execution ought to 
issue ; but if it dues, and the sheriff takes a leasehold 
estate under afi.fa. he is justified, and sale by him 
is good subject to ^quiry as to fairness, though the 
court will set it aside on motion, and vtitfaput an au* 
liita querela, but where dcfciKlant dies tinider execu- 
tion, plaint iir (by slat. 21 Jac. 1.) may have a new 



1328 Of the title* VENDOR AND .PURCHASER, Compensation^ ^'C* 


execution. Jeanvs v. ^Vi^kinSf 1 Ves. 195. I^EiiTon 

& CiiFn. 

It was said in tlii'i ease to be a rule among coii- 
voyanrers, tlial wIicmv an estate had Iwcn long in a 
family, the verulor's eov<*ijant inusl go as far back as 
tlio first puri’haser of the estate ; but where the vendor 
claims iniiiieiliately uiuler llie pe.rMm wlio first bonglil 
the estate, tlieie he ncecl not covenant any further 
bae'-c than from th i? ja’i-MUi : beciinsc wlioever buys 
llic estate has tlic benefit of the covenants in the deed 
to the vendor's jiureliaser. bd. Tlardwleko said, he 
never he.ird of such a rule ; yet where eonvcyancos 
are to he made by a decree of thfe court, they should 
bo settled hy such nilo as learned eonvcyanee.rs would 
diiect. 'I’herc are. many cases where a j^orson cove- 
nants n*) further llian liis own acts, as wliere an es- 
tate is decreed to be sold for payment of debts, anil 
no sill plus lemains, the eourt will not require the 
heir to covenant l>evond his own nets : so as to a 
devi.sec. liul wliero, after such sale, the surplus is 
considerable, the heir or devisee in many c-ases has 
Iven directed to covenant that neither lie (the !»cii ’I 
nor ins imincdialc ancestor, nor the. devisee, iioi Ids 
devisor lias done any act to iucunilii'r. i.lontf v. 
3 Aik. lHi7. ' • ‘ 

if a purchaser for a valuable consideration has 
not the legal estate properly conveyed to him, though 
the eonsideration cannot cieate a use hy way of co- 
venant to stand seisi'd, yet the vendor will he con- 
sidered a trustee for tlic purcliascr. PoUt'xfen v. 
Moor, id. 273. Tnrsr. 

A purchaser objected to a title for want of a deed 
which had Ireen inrolled Inil. could not. be found. 
A copy of it taken in attested liy five wit 

nesses, was produce<l in court : Held, that this copy 
would leave hoen sntlieitMit even wibioul an attesta- 
tion. Sell seens, if the riiuinal deed has been in a 
private hand, Jlinr.'ii v, riiUips, 2 Atk.Ml. Tni.i, 

Dial's, 

Lands are deviled to A ami J>, and to the licirs 
of tlie sarvivoi in trust t.o sell; though the iiilieril- 
ance be in ahi'yanoe, yet tlic Inislees by a fine may 
make good title bv eslop’iei. I ioU v. /-.WMinv/s, 
31*. W. 372. Ai’.iv.im j , 

OiiC :'itic!(‘.< 1 m buy l-iiiiis, and the title is undci 
a will, not jTOVi d in cijuily at.siinst llie heir, \i t in 
some cjr.es cipiily will eniupcl the jiuiclrascr to ac- 
ce)it tin; title. ('Mltm v. II //sif/;, 31*. W . 1!M). 

W here a peisoii :i' lii li-s to sell an estate, and brings 
a bill foi an cveciMiufi «<f tiu; aL^rei uicut, tlioiigli at 
the time, of the agicemi-nt ho cannnl inake a title to 
the purchaser, it is sullii lent if In; is able to do .so 
when the decree or report is made. /.nwg/Iin/ v. 
Pitt, 2 1*. AV. \'i:Mi. iN. l*vncii. 

A articles with H for the purclia.se i.f an estate of 
130/. per annum, iVi which he was to give ihirtv-live 
jears* purchase upon granlin*; and convoying to him, 
and pay 50/. inpai t; inil discovering that .*}<)/. jx'r 
annum of tlic lands wcie cnpvliold, refused to go on. 
On bill hy 11, equity will net decree a speifie execu- 
tion of this agieeni(;iit, being inequitable, hut will 
Miller the 50/. to be paid back. Jlirk v. VhUlips, 
I’ici*. Chan. 575. Sere. J*iaM . ^ 

A agrees in w'liliiig with C for the pmcliase of an 
estate, if a good title could he made. H (a stranger) 
aiterv.aids files a bill claimini* part of the lands; i' 
huy.s in his claim. i^onlitlod to a sj»erific evecu- 
liori of tiie ngrceinoiit. .1/«4/tr v. Cm^k, Colliis’ 1*. (L 
433. b/. • 

Tn articles there wa;-. to be* a covenant in the con- 
^Pcyance, that certain lands were free from incum- 
brances. Ld. I’h. said, this is not a i.ovciiant that 
the lands are freo, and if any incumbrance is di&- 
coyered between the cxooutioii of tl.e arli< ics and 
, ficmingtlie cbnvoyauco, wbereof the party bad no no- 
tice, that inciiiubraucc shall be discliarged Ixifore lIic 


scaling of the conveyance, as the concealment of it 
vvoiilil be a fraud ; thougli against all incumbrances 
discovered afterwards, there is only the party’s own 
covenant to protect a purchaser. Vane v. J-d. 
nerd, Oilb. Kq. Ucp. fi. Covenant, C. of. 

A devisee obtains a decree to hold and enjoy 
against the heir, who, it was supposed, had sup- 
pressed the will. 1‘ending this suit, a third pereon 
getN ail assignment of a mortgage made, by the tes- 
tator, and then purchases the. eipiity of redemption of 
the iieir, with notice of the vvill : the court would not 
admit the purchaser to dispute the justice of the de- 
cree, nor to try at law whether the will was not can- 
celled by the testator. Finch v. Ncicnham, 2 Vern. 
21G. Devisee; 1 Lei u at Law. 


A. WliniE Pl'KClIASF.Il M.\Y MR MUST TAKE WITH 
Co.Mi'i NSATiD.N Oil Iniu mntty. 

One of the terms of an agreement was, that the. 
coiitiact slunild be void if the purchaser’s coiin.sid 
siiould he of opinion that a maikolahic title could 
not he made hy a cm lain time. The. counstd Wing 
of that opinion, a hill hy the purchaser for a specific, 
perfoimance with a compensation was ilisniisseil with 
costs ; and an^p])Ii(;alion afterwards made by the 
plaintiff that his deposit might be set off against the 
defendant’s costs, and the suiplns (if any) paid to 
him, was refused with costs. William V. FaI wards, 
2 Sim, 78. *Si»i-<:. 1*ejii’. ; l*u. (’om'S. 

.A conveys lands to trustees, on trust to sell, if the 
niisatistied debts of a partnership in which he liad 
liceii coneernod, siiould at a given time exceed 40,(K)0/. 
the trustees sell and convey to the purchaser hy a 
ilecd, which recites that the debts of the partnership 
exceeded the specilied amount, and that A had died 
intf'state .is to his real estates, and the heir at law of 
;V joins in that deed and cntiTs into a covenant for 
the title of tlic trustees, a covenant against all acts 
done hy heir or Ins father, and a covenant for further 
assurance ; it aflenvaids appe.irs to lie uncertain 
wlieliicr A had not devist'd his real estate, and the 
jntrch.iscr files a bill to have protection against, or 
JiMiHMly of, the alleged defect in his title, whiidi this 
discovery created. Held, that the purchaser is not 
enliilfil to have an account taken of the debts of the 
partnership, m order to estahlLsh the fact of their 
having at the specilied lime e.xcceded the specified 
aiuoiiut; that he is not entitled to have the hooks 
and doi'uinents coiineeted with the accounts of the 
partnership delivered to him or deposited for safe 
custody : and that he is not entitled to a covensuit cither 
frc.ni the heir or from any other |ieison for the produc 7 
tion of those books and papers. I fa I lett Middle- 
ton, 1 llns.s. 243. (IiivENAM- ion Inueaimty ; Dk- 
i.ivi.iiN re OK Dj.eos ; Acfoi.M' ; 1*artneiisiiii* 

JIlSCOV I-.IIY. 

t^iiit rents being incidoiits of tenure, arc subjects 
of <-omj»ensation. Ksdnile v. Stephenson, 1 S. Hi S. 
122. C)riT Hi- NT.**. 

] <cssco subject to covenant cannot compel specific 
pel forma lice of agreement to purchase the premises, 
though he oilers to indemnity ]nirchaser against per- 
formance of covimants. Fildes v. IliHiker, 3 Alad. 
193. iSi'i-cn n 1*i iirou.nA.NCE. 

'I'lic ])urcha.scr of an estate, sold as tithe-frcc, can- 
not he coiiqielled to take it subject to titlio un terms 
of compensation ; hut an cstateof ahundi'cd and forty 
acres Ixsing sold under a decree, the particulars stating 
about lliirly-iwo acres to be tithe frec» and no evi- 
dence of exemption having Wen produced on the 
refermicc of master was diicctcd to 

certify the proper amount of compensation. A pur- 
chaser under a decree for sale having accepted, and 
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(on a report of an objection to the title for which 
compensation was ordered,) retained possession, must 
pay interesf on tlic purchase money Irom tho time at 
which he took, or at which a title was shewn, under 
which he mig[ht have safely taken possession, and is. 
entitled to an allowance for prior, wot for subse<{uent 
deterioration of the estate. lyiuUa v. Ld. 

2 Swan. 222. 

Kstatc bein^ sold by aiielion in lots, under condi- 
tions, one of which c\]>i'cssed lliat they were subject 
to the perpetual payment of 121)/. a year to the cu- 
rate of N, but that the same and the perpetual an- 
nual payment of 20/. to tlie hos|1ltal of (', wcic in 
future to be charged upon, and paid hy the pur- 
chaser of lot 1 only : the purcliascis of the other lots 
are entitled, not to an absolute exoneration, but to 
an indemnity from the purchaser of lot 1. Mature 
of the indemnity which they inav nipiirc. Cttsaum- 
Joi' V. Strode, 2 Swan. 317. See further, 1 .lac. 630. 
Coxjujioxs of Sai.i’.. 

If a person pj)sscsscd of a term contracts to sell 
the fee, he cannot compel the jmrehaser to lake, but 
the pnrehaser can compel him to (■onv<;y the lerin, 
and this court will ai range the e((uitM!s between the 
paitics. iroud V. Clrijfitli, 1 Swan. .04. See also 
Mortlork v. linllcr, 10 Ves. 316. Sckc. Pi .s-. 

Compensation for the diy rot In.; t- r.-l pre- 
mises decreed, upon ic.presouiation of ‘ v-ndor to 
the purchaser as to the stai« repairs ; he relying 
upon such Tepresentations, and stating to the pV.tin- 
tiir that he did nut employ n surveyor fm* that reason. 
tirani v. M'unt, Coop. 173. Misiii i'Uissr.NTA i ion. 

SptMufie performance of an agrccincnt for sab* of 
estate decreed, notwithstanding a variance from the 
description, with compensation, for the (lehciency in 
value ; though a minute exainiiiation might li.ive dis- 
coveicd the defects, as in the state of the house, ^ic. ; 
but not for a variance from the description, as ly- 
ing within a ring fencij; the premises consisting of 
leasehold farm, and three )’e;irs having expircil, pend- 
ing the suit, intere:,! was given to the \endor, and 
a rent set upon it in respect of his possession. Pjier 
V, Itort>rarc, lO \ cs. 00.0. ; lNrri iir.sr. 

l*urchaser not bound to lake with coin]iciisation 
in a case of great intentional misrepresentation, al- 
though so provided by the conditions of sale in case 
of '* any error or inis-statenicni” in tlie pailiculars. I 
Slcirart v. AUhlon, I .Mer. 26. I 

3'huiigli generally so, it is not universally tine that 
t'l pnrebaser may take what he can get. with com- 
pensation for what he cannot have, ' . hc...icr lh.:i 
ever done without expicss umlertaking » .,is p.irt to 
<lo what court sliall order ; Qu, i Poton v. liogers, 

1 V.&11.361. 

l^istinction between a purchase and a lease for 
lives ; as time is not essential in a purchase, any tie- 
lay may he compensated, eilhci by receipt of the rents 
and profits, or in case a title cannot bo made out, by 
interest on the «lcposit ; but in a leaM*. tlopeiidiiig on 
lives, where time is must esstnitial, delay docs not 
admit of any compensation. Ormond v. Amhrstm, 

2 Hall & 13. 370. Tluf. 

(jcncral rule - f specific pcrfonnance that the pur- 
chaser shall have what the vendor can give, witii an 
abatement out of the purchase money for so much 
as the quantity falls &hort of the representation, en- 
forced against trustees for infants upon the mere uiis- 
tike of their agent without fraud, \c. ; but the relief 
adapted to the justice of the ease, viz. the purchase 
lieing of wood upon a gross valuation, without regard 
to the quantity of land, an abatement for a deficiency 
of quantity from erroneously inserting the hedges and 
fences, not included in the purchase, was directed 
with rcferciicc to land, Hillv* liiiekley, 17 Vcs. 394. 

rr.KF. ; Tia'STHES. 

Kcscrvaliou of salt woiks, mines, &c. in 1704, 


with a right of entiy though no instance of any claim, 
jind the title had been transferred in 1761, without, 
such reservation upon the usiiiil covenants, held an 
objection, giving a right to eompensation, the pur- 
chaser not insisting upon it further. Seaman v. Vnw^ 
dm/, 16 Ves. 3fK). 

Specific ]Tcrfbrniance decreed upon the hill of the 
purchaser with compensation for a defect of a title, if 
to he asecitained, by reduction of the purchase money ; 
if not, or ilif‘ pl.iiiititf wouUl so take it with an indem- 
nity, the ilclemlant, tlie vendor, proposing an option 
lo take it as it was, nr rolimjiiisli the contract : the 
defect consisting in the representation by the parti- 
cular of a church lease tor twenty-one years, the 
Ictaso being actually for lives, and the covenant li- 
iiiiN'd andcoiilirigeiit. MnUiirnn v. Cooke, 16 Ve.s, 1. 

Under a hill to have ;i contract delivered up' on the 
ground of defc.ittive lilb; of liefendant, the vendor, and 
tor eompcns.ilioii for the injury to the plaintiff by the 
ftiiliire of the contract, decree was rr.aile for deliver- 
ing lip tlie contract, witliout projiulice to an action 
instead of an inquiry before tin-, master. Gwillim v. 
Slone, 14 \ es. 126. Df.mvmiy ni* of I)ki:ds. 

IVaiTanty on sale against obvious defects is not 
binding. v. Hiir^rare, 10 Ves. 607. Wa«- 

n \ M' I . 

The objection hy :i jriirchaser applying only to it 
small part of tlic estate, a specific performance decreed 
nith cornjxmsation. lM‘ Queen v. Farquhnr, II Ves. 
467. 

Ihirchaser will not he compelled to take under con- 
tiact for ficchold, a long leasehold, though for a very 
long t(‘rin, upon principle of compensation. Dretve v. 
(Wp, 9 Ves. 36H. 

A contract liaving been made for sale of an estate, 
it afterwards appeared that there were some outgoings 
from the estate which were not di^elosed at the lime 
of the contract, yi l tlnsc ireing mailers which are in 
compensation, tlie contract shall he carried into exe- 
cution, with an nllowaiH^e only to the purchaser for 
those particulars which diminish the value ; the agree- 
ment not being completed within the time sjrcciiied, 
the puicliaser shall lie allow'ed interest for such time 
as the purcliiise moniiy shall appi^ar to lia\e been kejit 
ileail for the special purpose of completing the con- 
tract. Jloirliind V. Morris, 1 Cox, 59. Sri-c. ri-.iiF. j 

IxiMirsT, 


VI. Ai.t.owaxck io Pencil. \.SF 11 S as an Amaifment 
OF Pnic i;. 

The amount of deterioration of an estate pending a 
suit for sjK’eifu' ]xrri'onu'.iuce, having been ascertained 
l)v an bsuc, the pm-clias.cr was allowed it out of his 
purcliasc moiuy which he had paid into court, under 
an order, with interest from the lime when he paid in 
his monev. i v. Tudunin, 1 Sim. 530. In- 

'iFiti-sr. 

A piece of land, imperfectly watered, was dcscrilied 
in the paiticular as iincominonly rich water meadow. 
Held, that this was not such a misropresentalion as 
wmikl avoid tho sajp. Sroit v. Jfanson, 1 Sim. 13. 
SiM-r, Pmr. ; Kii \rii; AIisuf.imif.sentation. 

Devise to A, charged with a legacy to 13 ; A sells 
the estate, without hax^ng rlischarged the legacy. On 
a bill iilc\l by 15 against A fca’ psyment of the legacy, 
decree ligainst the purchasers, with decree over against 
A, in case, upoif enquiry, it should turn out that no 
deduction hud been made from the purchase money, 
in respect of tlic legacy. A'suincin v. Kmt, 1 Mer. 
240. .Ukoacy cirAiiGKD ON Land. 

If a ))ui'chaser compromises debts chared on pur- 
chased premises, (the vendor being bound to relieve 
the incumbrances), be ought not to charm the vendor 
I mom than ho actually pays, as that is the amount of 
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damage he sustains by breach of covenant. Cane v. 
Ld. Alien, 2 Dow, 296. Paying off Incumbiiance; 
Account. 

Purchaser is not entitled to abatement for defi'- 
ciency in quantity, the particulars of sale describing 
lot as containing ** inoro or less.’' Winch v, Winches- 
ter, 1 V. & II. 375. 

I*urchaser not permitted to apply part of his pitr- 
chiisc money in disrharge of a mortgage on the es- 
tate, though some of tiie parties consented, others 
being infants, and that tlicic was such an incuin- 
braiu-e not appearing on the report. Qu., could it l)e 

dune, if all were competent, and consented 1 

V. Strelion, 1 A'es. J. 266. Paying off Incum- 

Ull.lNCES. 


VI f. DfLivEnr of Possession, and the Effect 

TllEIlEOF. 

A purchaser of a share in a co-partnership business 
docs not waive objections to the title by taking pos- 
session of the property, and acting as a partner, when 
the contract stipulates tiiat a good title shall be made 
by a si)ecified future day, and it appears to have been 
the intention of the parties tliat the purchaser should 
iniinediatcly, and before the day, have tlie possession. 
Stevens v. Guppy, 3 Russ. 171. Waivfu. 

The vendor of a share in a co-partnership business 
filed a bill against the purchaser, who had taken pus- | 
session, charging that he had grossly mismanaged 
the pro])Grty, and destroyed its value, and praying 
that he might be declared in have accepted the title, 
and might be decreed to perform the contract specifi- 
cally. The court was of opinion, that the title had 
not been accejitcd, and as a good title was not shewn, 
a specific |)erformaiice could not be decreed ; held, 
that upon a recorrl so framed, no accounls or enqui- 
ries could be directed ns to defendant's possession 
auil management of pru|)crty, with a view to ascer- 
tain whether any or what sum ought to be paid, or 
compensation ma<le by him to the pluiiitifT. Id. ib. 
I’ARrKEnsiiir ; Account. 

On a bill by a vendor fur specific performance, 
where the purchaser had, in 1814, ciitc;red into pos- 
session under the agreemeot, and, pending (lie suit, 
continued in possession until 1823, the plaintifT, in 
consequence of a defect in the title, failing in his at- 
tempt to compel 111 *; performance of the contiacit:, the 
court refused to decree, under tlie prayer for general 
relief, an account of rents and profits against tlic pur- 
chaser, though he had slated, by his answer, that he 
was willing to pay a fair r<;nt. Williums v. Sliaiv, 
3 Russ. 178. Account of Rents & riioMTs. 

If a purchaser, after the delivery of the abstract, on 
the face of whir:h part of the estate appears to be sub- 
ject to a right of sporting, not ineiitioned in tlie parti- 
culars of sale, enters into possession, he waives the 
objection. Bnvnell v. Bruwn, 1 Jac. 6: \V, 168. 
AVaiveii. 

On motion by vendor against purchaser in posses- 
sion for reference to set occupation rent, title not 
beinj' completed, order was acA'ordingly made, and 
that interest at 51. per cent, ou deposit should, under 
circumstances, he deducted from rent. Smith v. Jack- 
I Alad. 618. 

Specific performance decreed against purchaser, 
without reference as to title, upon ground (tf posses- 
hioii, a coirespondencc, and no objection to title till 
two years alter delivery of abstract. JM/irg. Auspach 

^*^1, 1 Mad. 310. Si'j-.c. J*EHr. 

i hough, generally, a jnirehaser cannot be called 
u^ii lor purcliase money until title made, yet where 
^ IS let into ])ossession upon mutual coniidence of 
speedy title, and the difficulty is a mutual Miiprise, 
be cannot, without express cuqtiiict, letaio posaession. 


withholding purchase mon^. Gibson v. Clarice, IV. 
& B. 600. 

Specific performance decreed against purchaser, 
without reference as to title, upon possession, and no 
objection made to abstract. Fleetwoml v. Green, 
15 Ves. 694. ‘'Refehence as to Title ; Spec. 
Pkiif. 

Purchaser under a decree of the court is not enti- 
tled, upon an affidavit that he has had his money 
lying ready for some time, to be let into possession of 
estate, and receipt of rents for all such time so passed. 
Barker v. Harper, Coop. 32. Salks Judicial. 

A purchaser taking possession without a convey- 
ance, was compelled to pay interest, though the 
money was to be paid at a particular day, on the 
execution of the conveyance. Fludyer v. Cocker, 
12 A^es. 25. Interest. 

Possession taken generally amounts to a waiver, 
even of objections to a title. Id. 27. Waiver. 

The rule that a purchaser shall have possession as 
from the quarter day preceding the sale, does not 
apply to a colliery, which is an article of trade, the 
profits accruing daily. The proper period is the 
month or week in which the purchase takes place, 
according to the usual course of taking the account. 
Wren v. Kirton, 8 Ves. 502. Mines. 

l*ossession house, by delivery of tlie keys. 
Guest v. llomfray, 5 Ves. 818. 


VIII. The ^Conveyance, and the Costs thereof. 

A testator devised his copyhold estate to his wife 
for life, with remainder to his two sons as tenants in 
common in fee ; the eldest sun and customary heir 
was by an arrangement between hiniself, his mother 
and brother, admitted to tlie copyhold in fee, and 
executed by deed a declaration of trust to the uses 
of his fatlier's will. The brothers became baDkru{)ts, 
and their assignees sold their reversion to tlie plain- 
tiff : Held that the phiintilf, though as against the 
assignees or purchaser of a legal reversion, was not, 
as against the Umant for life, entitled to compel such 
a surrender as would give him the legal reversion. 
White V. Slacks 6 Mad. 327. Tiii.e. 

l^pou sale of copyhold in court, vendor coming for 
aid, IS compelled to surrender in person, if convcnienlly 
to be flone. ^oel v. Weston, 6 iMad. 50. Fh. Sales 
Judicial; Cofy/iold SuhrI’.ndku. 

AV here copyhold is sold under commission, good 
title is made by bargain and sale from commissioners 
direct to purchaser. Kxp, Holland, 4 Mad. 483. 
Bankcv. Sai.e of Cofyhold. 

Where, pending a demurrer to bill, the vendor is 
ordered to place proper conveyance into hands of 
court, purchaser is ordered to place purchase mon^ 
there also ; the purchaser will not be permitted to 
takeout conveyance, though be consents to vendor 
taking out the money. Cutler v. Broughton, 3 Mad. 
95. 

W'^oids construed so as to have some meaning taken 
rather than rejected : therefore vendor proposing a 
price clear of all uxpenccs^ construed, that the pur- 
chaser should bear the expence of making out the 
title, the law imposing uu him the expcnce ot the con- 
veyance. Siraijord v. Bosworlh, 2 Ves. & 13. 341. 
CuNTJUc T, C. or. 

Construction of a contiact, that a reference of the 
cxpences was confined to the expence of the convey- 
ance ; hut the evidence of the attorney was admitted 
fur the defendant to prove tlie intention of both par- 
ties according verbal instructions, that the plaintiff, 
the purchaser^ilmuld also pay the expences of mak- 
ing out the defitedant’s title. Ranisbotiom v. Gosden, 
1 V. & B. 165. Deeds. C« or ; Ph. Kvid. 
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Purchaser of small lots entitled to attested copies 
of the title deeds, accompanying the principal pur- 
cha% at the expencc of the vendor, no stipulation 
having been made upon the subject. Botiehlon v. 
Jewell, 15 Vcs. 176. \ 

Purchaser who cannot have the original title deeds, 
the estate being sold in number of lots, is entitled to 
attested copies at expence of vendor. Dare v. Tucker, 
6 Ves. 460. 

rixponce of conveyance falls on the purchaser if 
no particular stipulation. Dk. liotUm v. U'iltiaiiis, 
2 Ves. J. 155. 4 Pro. C.C. 297. 

Assignees in bankruptcy must surrender co])yhold 
to purchaser. Dnirii v. Mun, 1 Atk. 95. See 6 G. 4. 
c. 16. s. 64* 68. 69. Copviiot.ii, SintitKNiiKn of ; 
BanKCV. CoNVUYANf.'li TO PuncilASEIl. 

Conve^nces made under a decree, arc to be settled 
by the like rule as men of judgment among convey- 
ancers would direct. Lloyd v. Griffith, 3 Atk. 267. 
Salk Juuzcial. 


IX. PuRcifAS£R*s Covenants. 

Under a contract for assignment of ic’-i whether 
from the original lessee or a ..lesnl^ as; • fc, the pur- 
chaser must covenant for im .iiiity agaii'.st payment 
of rent and ‘performance of the covenants, tlioiigii he 
cannot have a covenant for title from the assignor as 
being an executor, and also by expr^s stipulation. 
Staines v* Moiris, 1 V. & 1). 8. 

Though upon the purchase of an equity of redemp- 
tion the incumbrance is not, as between the represen- 
tatives of the purchaser, his personal debt, even by his 
covenant to pay, which is considered as only for in- 
demnity of the vendor ; it is, if, beyoml that, he enters 
into a new contract with the mortgagee, as for differ- 
ent times and modes of jiaynient, Slc. LI. Orford v. 
Ly. Rodney, 14 Vcs. 417. Xncumiihancfs. 


X. DisciiAiiuK OF the Contract and nEFuNDiNc; 

PuiKTiASE Money. 

An estate having been sold, some part of which, 
material to the enjoyment of the rest, was subjee t to 
n defect of title known to the vendors, but not dis- 
closed by the abstract, and unkuowi; t<i Ll.e fiuix;lris. r, 
the contract was rescinded, and tlu odors were 
ordered to repay the purchase money, with all costs 
and expences incident to the purchase and convey- 
ance. Kdwards v. M*T.euii, 2 Swan. 287. Fjiau- 
Drr.KNT Concealment ; Contract. 

Where vendor in ignorance and mistake agrees to 
sell that in which he has no interest at tiic time of 
sale, equity will rescind the contract and will order 
bond given for purchase money to be cancelled and 
interest paid on it to be refunded without costs on 
either siae. Hitchcock v. Giddings, 4 Price, 135. 
Mistake ; Buying of Titles. 

Injunction to stay proceedings in an action brought 
by a ptizchaser to recover the amount of his deposit 
refused ; the description in the printed particular of 
sale being calculated grossly to deceive as to the real 
nature and value of the estate sold. Stewart v. 
Alliston, 1 Mer.26. Injunc. against Proc. at Laav ; 
Fraud. 

The defendant having sold and conveyed land to 
the plaintiff, suggesting that he had a title, and it 
afterwards appewng that ho was, iipt entitled to part, 
the same being an encroachment from a common, 
though no eviction had happened or was threatened, 
a bill lies to set aside the conveyance, and for a re- 


turn of the purchase money, and all cxpenccs. £(/- 
imrds V. Arl^uy, Coop. 308. Misrefhfsenta- 
TioN ; Title ; Bill to set aside Conveyance. 

Purchaser entering into possession, knowing of ob- 
jections to abstract but continuing^ to negotiate, can- 
not break off contract, and injunction will lie against 
his proceeding at law to recover back purchase-money; 
but otherwise if he had declared off, on delivery of 
abstract. IVartle v. Jeffery, 4 Price, 294. Spec. 
Perk. 

Court will not make absolute order nisi for dissolv- 
ing injunction (granted to restrain purchaser from 
proceeding at law to recover part of purchase-money 
paid by him in arlvance, the vendor not being able to 
make title, and there being outstanding incumbrances,} 
without the masters report as to sufficiency of title, 
although objections are fully stated in defendant's 
answer. Church v. T.egeyt, 1 Price, 301. Pn. 
Master’s llr.iM)RT on Title ; Pn. Dissolution of 
Injunc. 

l*urchaser discharged on motion upon affidavit of 
imprisonment for debt and insolvency. Hodder v. 
Ruffeu, I V. &; B. 644. Insolvency. 

L’urchaser ynder a particular, giving a false descrip- 
t‘. n, not bound at law or in equity, or by any act of 
his agent without a fresh authority. Deverell v. TA. 
liolhw, 18 Ves. 509. Spec. Peuf. ; PAimcuLAns op 
Sale. 

Purchaser cannot insist on being discharged upon 
a report of defective title, if capable of being made 
good within a reasonable time; as to which, tho 
vendor will be put under terms. Coffin v. Cooper, 
14 Ves. 205. 

Purchaser not entitled to a conveyance of part 
though answ'Cfing the general description in the ad- 
vertisement of sale, as it was not in the contemplation 
of cither party at the time of the purchase or con- 
veyance, purchase being referred to a more particular 
description which did not include that part, and the 
surrender having been made according to that, and 
from his own instructions. If one party thought he 
had purchased Inmii fide part of an estate which the 
other thought he had nut sold, it is a ground to set 
aside the contract. If both understoid the whole 
was to be conveyed, it must ; otherwise if neitlier 
understood so. Calverleu v. Williams, 1 Ves. J. 
210 . 

Small variation in general description of land not 
mifterial. Jd. 212. 

Vendor contracting to sell estate in which he has 
no title, purchaser not bound though real owner ofibrs 
a title. 'Tendering v. lAuidon, 2 Kq. Ab. 680* Spec. 
Peuf. 

It is against natural justice that any one should 
pay for a bargain wliich he cannot have: as if 1 
article to buy a house, and the house is burnt down 
before the day of payment, I am not bound to pay 
the molH^y, Stent v. Hailis, 2 P. W . 220. 

Bill for specific performance of articles for the pur- 
chase of an estate, dismissed with costs ; because the 
title was not laid before the vendee’s counsel within 
the time limited. J^ewis v. Ld. T^eehmere, 10 Mod. 
503. Spec. PEnt*. ; Time essential to Contract. 

Cne transfers stock by virtue of a forged letter of 
attorney, the tiansf<v to be void, and the right owner 
not hurt ; and the dividends received under this forged 
letter of attorney, togethei*wiRi the stock, to be taken 
back* from the, assignee, and restored to the right 
owner. IHldyard v. S. S. Company, 2 P. W. 76. 
Fraud. 

A, articles with B, for the purchase of an estate of 
1801. per annum, for which he was to give thiity-fivo 
years’ purchase up<^ panting or conveying to him, 
and pay 601. in part ; but on discovery that 3^ per 
annum of the lands wevy copyhold, refused to ^ on. 
On ji^bill by D, equity will not decree a specific exe- 
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cution of this agreement, heing ineqnifahlc, hut will 
order the r>(V. lo he piii<l b;ic-k. llirk w PhiiUpo, 
Piee. Chan. ii/Tj. Spit. I'l-.ui.; Titi e. 

Purchaser hefore a master submitting to forfeit his 
deposit, not bound to proceed in the purchase. 
Sarile v. SuviJe, 1 J*. W. 715; but see note (,s), id. 
747. .S \ i.i > J r nu i a i. ; Spec. Pik r. 

A agrees with Ji, loul of the manor, to piucIr.iiiC a 
copyhold for two lives, such as A shall iiame. A 
pays ‘JOO/. part of the piirchase-moncyi and w.ia to 
pay the rest in three months ; a couit is hold ; tlnee 
inoiitlis pass ; I) died suddenly, and the niunor came 
to one who was nut hound by the coiitrael. 'I'ho 
executor of li lo refund 2(10/. .Iixhn/ v. AVen, 

1 Vein. 47 ‘2. Aoiij.J'.mi nt nx-oAiiNf; i.m ro'^sim.r. 

If, on parol agreement lor a lease, any ooa.Nidoration 
had been paid, e(|uity would lestore tiie eon>idt'rate'n, 
though it did not execute the agiecmeiil iu sj-ocic. 
Veanex. Iztud, 1 \'ein. loil. 

There is a diilercnce between money laid out in ne- 
cessary repairs and lasting improvemenu, and moitey 
1 dd out for fancy and hutnuui ; the foiiiu r shall be 
allowed, though not the l.itter. Jd, it*. 

A sold to IS, and eovenauted against himself and 
all claiming under him; It set'uri d the puieliase- 
money, and was evicted by a title iv.imniuunt A*s 
title; 1 j was relieved from the p:i\meiii of the pur- 
chase-money. Anoiu ^Ch.Ca. 19. 

Wlien eviction entitles a puieln^er lo relief, d/oi/- 
nard v. Moaeleu, 3 Swan. 0*51 • Kvu j mx. 

Different fronsc<iucnce of eviction before and after 
payment of purchase-money. Id. 055. 


XT. Don \ iiju; Pchcma-ik, ij<»\\ r\vouiii.i) on 

not' N ii. 

fn a suit for speeific performance by vtMulor, a writ 
of lie exeat retina ought nut to i>sue ngitiiisl the pur- 
chaser, unlc.s$ the couit deems it (|uite clear that there 
must be u decree for ttie specilic pcifoimance of the 
contract. Morris v. 2 Jluss. (iOl. Pu. 

Whit Nk kxi at lii.ONo. 

l*iviTiises held under a demise, containing a piovi- 
so, that les.xees shall imt assign without the. liceos*' of 
landlord in writing, are sold under a decree lo a pur- 
cha.scr, who pays his purrhase-money into eor.it, a'nd 
is let into posse.ssimi ; tliu Jandlmd liaving iefu>eil to 
concur in the assignment, the lepic.-eiitalives of tlic 
les^ce filed a bill against him, alleging that his eoii- 
dnet with resjH^Ct to the .sale li.id been as to dt;- 
prive him in equity of any right to act on the 
legal construction of the covenant and pioviso again.st 
assignment, and praying that lie might be deeiced to 
give his licence in writing for the transfer of the in- 
terest. 'I'iic purchnscis aie iiuecssarv parlies to stie.b 
a bill. Maiile DU. JSeaii/orl, 1 l(us.s. 349. J*l. 
Paiitjes, 

^ Trustee of term to pay debts, purebased the iiibc- 
ritance from tenant for life, and had it conveyed to 
liim by fine and fentlincnt. Jiemaiiider-mati is not 
entitled to aecounl of rents, except from bis entry to 
avoid tiie fine, and if he neglepts to elaim for five 
years, lie is barred, liepuolds v. 2 S. & S. 

206. 1 iiL’STEt; Tena^ i #oii Lii e and Kemai-voeu- 

Al.w ; Aecouvi. • 

Purchaser of (lension granted by (jeo*. 3., and which 
necessarily ceased on kind’s ileatll, notenlitleil to})en- 
81011 wliicli was granted by (Jeo, 4. inciely in con- 
tinuance of the foriqer one. ( lay v. .St. John, 2 S. & 
S* 32. Pen.xion ; Demise i.e Rov. 

W^ro a receiver ib appointed in a suit for speeific 
j^rnwmance, if the purchaser is compelled to take the 
title, the receiver is to be considered aa his reccivci. 


PURCHASER. purchaser, ^c. 

Boehm v. WoihI, 1 Turn. Sf K. 345. Receivi.i: ; 
Sj*ic. 1*erv. 

llu.sband is not compelled to make allowance to 
wife before lie enjoys her equitable interest for life, 
itule.ss he neglects to provide for her ; but if before 
Unit latter event, husband assigns it fur valuable 
coiisidciatioii, purchaser is not obliged to provide for 
wife. IlIHoII v. Curdell, 5 Alad. 156. llu.-3U. be 
W'lEK. 

HeccUer appointeil on the motion of the vendor, 
pending a re.feienee, of lille. liordun v. Wood, 2 Jac. 
i\. \V. 236. Iti.ciivr.u ; Rek, as to Title. 

I'lie purchasiu- of a eO{)yhol(l e.statc, devksctl sub- 
ject to payment of debts, in trust for sale, and sold, 
during the infancy of the heir, under the usual decree, 
is not eulitleil to have a portion of the pnrehase-moiicy 
I retained in court, as :i provision for defraying tiie ex- 
ptMi'C of the tine, which would become payable on tiie 
tleatb of the lieir hofoie a conveyance. • Morris v- 
Clitrl.siui, 3Swaii. 55B. Infant Tiiu.s tee ; Fine. 

\Vhe.»-e A, t!ie heir of lessee, having a right to per- 
petual renewal, had entered into an agTcemcnt with 
15 respecting tlie iride])oadent lease of lands, IieUl un- 
der renew aide lease by aneestorft^of J>, which inde- 
peiuleiiL lease i> had obtained from landlord by fiaud 
and ciivumvi ntion : llelil, that heir of A, and pui- 
cIdlscjs for valuable consideration claiming under him, 
were entitled in eipiity to beMietit of agicement be- 
tween 15 and A, anil that heir of laudloi'd was en- 
titled to bcnclil of n<>ie.ement. so far as 15 took an iii- 
leie^t. Uotler Mulrihill, 1 i>ligh, 137. Ac:uee- 
Mi NT : Fhald. 

A purchaser of pro|KMty collatGially charged to sc- 
euie a bond debt, for wbicii be mi)rtga«>es the purchased 
est.ile, anil pays the remainder of the purchase iiio- 
iiey, is not entitled lo insi.st on having tiie property re- 
(‘onveyed to him iiec ot incumbrance befoi'e he pays 
the sum so secured by moituagc ; and if lie file a bill 
to have the estate )econvc>ed to him, and a declaia- 
tioii of couit as to tiie persons entitled to receive the 
money, where there arc two sets of cl:iirnant.s, he 
will bo considered as merely a mortgagor filing bill to 
redeem, and must pay all costs, although he has paid 
the money into couit. Drew v. IJamiun, 5Pri.319. 
MoirioAOi. ; I'll. Cii.s'i-. 

1. imitation in maiTiagn settlement to settlor's bro- 
ther, is not a valuable cunsidcration as against siibse- 
<tui.nt pin e! lasers. Johnson v. I.enord, 3 Mad. 263. 
Limi i \i ION ; (.’on^jIDi.kai ION ; Cdi.i.ateuai. Re:i.a- 

1 iHNS. 

i»ut limi^aliim in favour of issue of second inar- 
riage, was held good. Clmiton v. III. Wilton, cited 
id. 3U2. 

A couit of equity will not. assist a vendor in defeat- 
in': a piior volunt.irv settlement made by himself. 
b///it// v. Linrlnnd, 2 Mer. 123. Voll xtahv JSet- 

'ir.l Ml NT. 

J’urelr.i'^ei objecting lo title on the ground of a Vo- 
liintuiy setllemeiit iiiaile by the vendor ; a bill for spe- 
cific perfoiniauci: liy the vendor was dismissed, and 
an exception to the iiiasier's report, approving tbo 
title, allowed. Itl. ih, 

I’uicliase for valuable consideration (the adequacy 
of j>iict; being disputed), by nephew from uncle, who 
(unknown to nephew), was insolvent and died soon 
after tile purchase : held not iiii|teachablc by creditors 
of uncle. Copis v, Middleton, 2 Mad. 410. Fhaoii 

ON CnEIJlTOU, 

(/Oui't will not interfere to assist a purchaser for va- 
Imible consideration of estate seized under an extent, 
against the vendor, for whicii he has paid llie princi- 
pal jiait of purchase-money, and oners lo pay the 
remaiufler to the, crown, or to give' up the estate on 
satisfaction made to himself, hex v. Dollier, 2 Pri, 
394. Kxtent. 

VolunUry settlement of personal propei-l|j|, in trust 


... 
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for such oim or more of his chiltlren as the sotllor shall 
appoint. A p|)ointm(Mil. 1o one child , exclusively, upon 
a sccict understanding that that child shall re-assign 
a part of the fund to, or in favour of a stranger. 
'I'his appointment is a fraud upon tlicjscUltiiicnt : and 
void, not only to the extent of tlie suni assigned hack, 
hut in Into. Bill, by purchaser for valuable conside- 
ration, without notice, under this ajipuinlment, dis- 
missed as against the person entitled under the. settle- 
ment, in default of appoinlinent; such person having 
also the legal estate in tlie fund, \vhi('!i was the sub- 
ject of the appointment. Jhiulntiiii v. ('ockbunif 

1 Mer. 620. Pjiwkii, Jti.csoiiY or. 

Payment of a valuable consideration by |M:rson, not 

having the legal estate, and not being an object of 
the power, cannot set up an invalid appointment in 
favour of such purchaser, id. ()3d. Bowkii, Illo- 
SOHV Appoint-mf-nt. 

Secus, where the power is unliinite4l as to its ob- 
jects, and the appointnuMit is only inipeacliable on 
tile ground of its being voluntary. /.>/. ih. 

If it piircliaser of the legal eslati^ in lands, subject 
to an crpiilable ront-cliarge, r(;fnse. to pay tlie reiit- 
ebarge, a receiver will be appoint'd, l^ritvlhirtl v. 
I'htlwond, 1 Alcr. ft4. Pn. Ki-rh'ivi.n ; JIkm- 

C II Alton. 

Purchaser, lit(\ in del* cilu -• a real 

action, bound by judgniciit. 'h'h‘till'\ i‘ il.'evtnjtt 

2 V. & B. 206. JL'j'f.Mj-M ; Assk.n.mj.m- pkn- 
iJFNijv Lite. 

Purchaser of'ostale, chargeil with dclits pmdpnle 
by creditors, is hound by decree. Id, "201. Di-.- 
cnFF ; Assignmkn'i iM-xor.NTi: Lite. 

lleceiver appoiiiteil ailer answer of purchaser, un- 
der circumstances. Hall v. JeitUiisan, 2 V. & B. 
126. 1*11. Re<:!;iveu. 

Covenant upon marriage, tliat tlie lieirs, executors, 
^:c. of the husb.iiid shall, uilliiri siv iiioiiths after his 
death, pay to the uife, if she sliould suivive liiiii, the 
fortune he received, with the addition of 50/. per 
ceiit. ; atul in ease he should leeeive any otlier part 
of her fortune, to wirn’Ii she was entilleil in levei- 
sion under a will, to pay that in the same inantier, 
and with the same prolit. 'I'lie husband becoming 
bankrupt, the wife has no claim upon that reversion- 
ary fund, against a purchaser under the (*oinuiission. 
Jhiseri V. Sen'll, 14 Vos. 313, AlAuniAOK 5>i.n’i.i. ; 

llrsK. 6c Wii E, 

A purchaser, under a decree, shall not be aHTec.lcd 
by error in thcdccicc, c. g. in ifs not having given a 
day to an infant defendant to shew eauM*, or in i-e 
cieeing a sale of lands to satisfy judg. .. nt dt.bis, 
W'ithout an account of the ^visunul estate. Hennell 
V. Hamill, 2 Scho. ^ L. 6()G. Salis, JeoicjAr.^ 
Decri-e, Erroh-'in. 

A purchaser has a right to presume that tlic court 
has taken the steps necessary to investigate the liglits 
of the paities, and that on that investigation it lias 
pio|)crly decreed a sale ; but lie oiiglii to see that all 
proper parties to be bound are before the eourt, and 
tliat he does not take a title wliicli cun be iin^ieached 
aliunde. Id. ib. 

Purchaser cannot protect himself against claim of 
dower, by a term attendant upon tlie inheritance, un- 
less he lias procured an a.*signineiit. Mauudrell v. 
Matindrell, 7 Ves. 5«7. Sec this cuse I'urtUcr, 
10Vcs,246. Dow ER. 

Husband, having power of appointment paramount 
to right of dower, in default thereof, to himself fur life, 
remainder to his right heirs, if the jiower could have ef- 
fect, yet a purchaser, taking by aconveyance, ailaptcd to 
pass the interest in the estate as a limilation in fee, 
was held to take in that way, not by way of appoint- 
ment, and therefore subject to dower*, id. i6. Dower ; 
Power, Exec. ok. 

Relief ag|pst forfeiture of the deposit upon putting 


the other party in the s;imc situiition, as if the con- 
Iracl had been peifonned at the time agreed. Aiiwav. 
Maiihcim, 3 Vcs. 279. rouKKUcRE of Di-rusii. 

Defendant stating by answer, a puiehast! fm valu- 
able consideration without notice, shall not be coin- 
lielleil to answer farther. Jerrard v, Saunders, 2 \ cs, , 
.1. 464. ' Pi,. Answer ; V vi.n aht.e Con.sidi ii vjion. 

This court will not take the least step against a 
juirchascr for valuable consideration without notice, 
not oven to perpetuate icsliniony against him. Id. 
463. \\\i.i AiiLE CoN>ii)E«ATiON ; Perretuating 

TestIWON V. 

Jnjunction against purchaser, on behalf of credi- 
tor, to restrain pavinenl to heir. Onwu V. TsOU'es, 

3 3bo. 217, l\.irNCTioN. i. 

The court will not apply tin: maxim caveat eMptar, 
to cover a faLe and poMilivc representation, essentially 
material to the subject. J.itimih's v. Lane, *2 Cox, 
3t»3. PiiAfi); SI nta rms, 

A, by suUleinent after man iai:e, not being indebted, . 
ooiivey.s to lrii>tees t«> family uses, reserving a power 
111 seil, ])iit covenanting llial the puicliase money ■ 
sbonid Im: paid to the trustees, to bo laid out to the 
sai.<i; uses ; lie ^ells to l>, who has notii'c of the co- 
. 01 . nt, but pa\*s his money to A, wlio dies ins^ilvcnt; 
li’s icpresent-Uives shall not be obliged to repay the 
iiioiiey, the .setllcinent b ang volnntaiily and traiidn- 
lent as against a piindiascr. L'it/i/ii v. Teiapiar, 

2 Bro. ('. 143. Voi.i'n i ary Si-Tri.r. 

Jhiicli.iso for a valuable coiisideration hann jidv. 
paid : held a good del'cnee, though the consideration 
was much less than the real value. liuLlock v. Sad- 
ler, Ambl. 7()L Inaiiuji'ac^ of Consiomiatio.n ; 
Pi.. Peex of it urn a se. 

Where inarria^io urlielos limited a joint estate to 
the inlcndeil husband and wife, and after the deatii 
of the sni\i\or, to tlic use of the heirs of tin; body of 
the husband, begotten on the wife, and tlie sdllemout 
after marriage pursued the ivords of the articles, 
husband and wife levy a line, and fust mortgage, and 
then agiee to sell, the artieles not being pioducod, 
the 1 * 0111 1 would not deiu'ce them to be earried into 
execution by strict settlement against the pui chaser, 
who had notice of them. Cardurli v, Mackrill, 
Ambl. 616. S. C. 2 Eden. 344. Maukiaue Ar- 

Tiri.i 

'Iho court is cautious in following money into land, 
but will do it if ]iii)ved tliat llic money was laid out 
ill l;Aid, tlie doubt is on the pioof; always done 
when adiiiitled on the answer of persnii laying it out. 
L/o/c V. Ambl. 413. 'I'm vr. 

A piircliasei for valuable coiisuleiation, wiliiuut no- 
tice, by taking an assignnnmt of a term attendant, 
may protect himself from inosnc incuiubrancos. H'iZ- 
ioii»libif V. W'illauidibp, Ambl. 232. IxccMuuANri-s j 

'I'eH ai , ATTE N n A M-. 

.A bond Jide purcliascr witliout notice, if the term 
is in a trustee, may use it to protect or recover tlm 
possi'ssiuii ; so if the term is in liimself. id. 283. 

'J'lio term will protect agaiii.st all iutennediate iii- 
cumlirances. Id. ih. Term, attendant. 

'riih: of pni'i'liaser for valuable consideration is a 
good ground of dufifnce, but not for relief. Patter^ 
son V. Sluaghtcr, Ambl. 293. Pl. Plea ; Pl. Re- 
lief. 

Purchasers for valuaulo consideration, not bound by 
private act of paiTiauicnt. Paiftfret v. Ld. Windsor, 
2 \’es. 430. Pmv VTK Act or Paui.iament. 

Wife not cntiifcd to dower against a purchaser of 
the inheritance who lias got an assignment of a term, 
originally made previous to her right of dower. Swan^ 
nock V. L'vford, Ambl. (>. S. (^. nom. Hill y; Adaias, 
2Atk. 266. Dower.. ., 

S devised all his rcat and personal estate to Cx, 4 |tis 
heirs, 6cc. charged with his. debts ; plaintiffs were 
bond creditors, and recoil^ their interest of G, a:. 



1334 Bond fide purchaser. VENDOR AND PURCHASER. Lien, ^c. 


6X€icutor, rogulaily for sixteen years, but never asked 
for the principal, and O during this interval made 
several sales of the testator's estate : Held that the 
purchaser shall not be disturbed after a quiet posses- 
sion of so many years. FJliot v. Merryman^ 2 Atk. 41- 
Barn. 78. Length or Time. 

Where purchaser has given a full value for estate, 
mistake of some party to conveyance of their claim 
thereto under a marriage settlement shall not turn to 
the prejudice of the purchaser without notice. Mnlden 
v. Menilt. 2 Atk. 8. b'liAuo, Ignorance op Rights. 

If one who confesses a judgment aliens p^t of his 
land, and the rest descends, the heir shall not have 
contribution against the purchaser. Harvey v. ll''<iod- 
houae. Set. Ch. Ca. 3. W. Kcl. 3. lirin at Law ; 

CONTIIIDUTION. 

After twenty years’ possession, a purchaser shall not 
be put to prove the payment of his bond for the pur- 
chase money. Auon. Mos. 37. Length of Time. 

One possessed of a term devises to A, makes B his 
executor, and leaves some debts ; if the executor sells 
the tehn, tlie purchaser shall Imld it against the de- 
visee ; secus, if sold at an undcr-vuluc, or if the pur- 
chaser knew there was no debts, or that the debts 
were, or could be paid without brealang in upon the 
sj^ciiic legacy. Ewer v. Corbet, 2 P. IV. 148. 
>'xfx:utor; Fraud. 

A trader seised of land in fee gives judgment to B, 
and then sells the lands to C, &(*. ; afterwards hccuines 
a bankrupt ; though the judgment creditor cannot come 
in for more than his proportion witli the bankrupt’s 
creditors, whether he may not extend the lands in 
the purchaser’s hands, (1 having purcliascd before the 
bankruptcy ; and this not urejudicing the creditors. 
So if A, the trader, gives judgment tp B, and articles 
for a valuable consideration to sidl to (', an<l then be- 
comes a bankrupt, it seems the judgment shall bind 
the lands in the liandsof C, who articled to buy them ; 
but whatever money the purchaser was to pay the 
bankrupt, the same shall be liable to the bankruptcy. 
Orlebar v. Fletcher, 1 P. AV. 738. Judgment, 
Bankcv. 

One having a bond, receives t!ic money due upon 
it,, and aftenvards assigns it, for a valuable considera- 
tion as unsatisfied, to another ;ifvho has no nolice of 
the payment, yet the purchaser can have no avail of 
this bond. Turton v. lionson, 1 P. W, 497. S. (’. 2. 
Vem. 764. Free. (Mian. 522. 10 iMod. 455. 1 Slra- 
240, Bond; Fu.wu. • 

A purchases of a man who had conunitted an act 
of bankruptcy, but without nolire thereof, afterwards a 
commission is taken out, and there being a term stand- 
ing out in trustees, the assignee brings a bill against 
tiiem, and the purchaser to have the term assigned to 
him. Bill dismissed. WUhe.i v. Bodhigton, 2 Vcrii. 
599. Term Aitendant ; Bankcv. Assignment. 

A purchaser without notice shall not be hurt in 
equi^, not only where he has got a prior legal title, 
but where he has a better right to call for the legal 
estate than another, who has got an incumbrance prior 
to his title. Id. ib. 

A_ makes a lease for three years; and in considera- 
tion of the lessee's laying out 100/. in improvctnenls, 
covenants at the end of term to grant a new lease 
at the same rent. Punrhascr^of the inheritance de- 
creed to make good the covenant. Richai dmn v. Syden- 
ham, 2 Vera. 447. •►Covenant, who bound by ; 
Lessor and Lessee. • 

Tenant for life of a copyhold sold his estate, and 
surrendered it that the lord mi^ilit admit A the pur- 
chaser ; the copyholder in reversion entered-and reco- 
vered at law; \was Relieved .in equity, ^non. 2 
Fr^m. 118. Copyhold, Suiikeniier of. 

IrfOrd of manor (his tenants ■ refusing to renew) 
makes a lease of the premises to his daughter for 
ninety- nine years, and afterwards sells the manor to 


J S, who has notice of the lease, but has security that 
the daughter, when at age should surrender ; daughter 
decreed to have the benefit of the lease. Jmninga v. 
Selleek, 1 Vern. 467. Advamcement ; Parent and 
Child. 

Devisee shall' not examine witnesses in perpetmm 
rei menwrinm, to prove a will against a purchaser 
without notice, till the will has been established by a 
verdict at law. Beckinall v. Arnold, 1 Vern. 354. 
Pn. Bill TO i'erpetuate ; Devisee. 

Court will not entertain bill by dowress to set aside 
an outstanding term as against a purchaser, though 
he had norice. Bodmin v. Vetulebendy, 1 Vern. 
356. 179. OuTSTANDiNiF Terms ; Dower. 

Copyholder in fee takes an enfranchisement of his 
copyhold in the name of a trustee, and devises the 
lands to his younger son, who sells to A ; the heir at 
law of the copyhold recovers in ejectment, and A 
brings his bill and is decreed to bold and enjoy against 
the heir. Dancer v. Erett, 1 A'^crn. 392. S. P. 
Parker v. Tamer, id, ib, Copviiold. 

A man who purchases without notice of a prior in- 
cumbrance, nr prior right, shall not have his title im- 
peached in equity, nor shall compelled to dis- 

cover any writings which may weaken his title, neither 
shall any advantage be taken from him which may 
defend him at law. Harding v. Hirdres, Rep. temp. 
Finch 9. Hayman v. Gomeldon, id. 34. Snelling v. 
Squib, 2 Ch. Ca. 47- Wilker v. Bodington, 2 Vern. 
599. Stcpliensv, Gaule, id. 70 1 . He must plead himself 
a purchaser without. Bodmin v. Vendebendy, 1 Vem. 
179. But he need not set forth the consideration he 
paid. Moore v. Mayhew, 1 Ch. Ca. 34. 2 Frccm. 
176. Notice ; Pl. Plea of Purch. 


XII. Lien, concerning. 

Application by vendor, who had not conveyed, for 
a sale of the premises in discha^^e of his lien fur the 
unpaid purchase-money, and to prove for any defi- 
ciency granted. Kjp, Gyde, 1 G. & J. 323. 
Bankcv. Proof is. 

A\'hcFc purchase money for estate was, in pursuance 
of agreement for purchase, secured by bond of pur- 
chaser, payable at death of vendor with interest ; but 
conveyance expressed that it had been paid, and it 
had vendor’s receipt indorsed ujion it : held, tliat 
vendor had no lien upon the estate for the amount of 
the Imnd, and estate is in purchaser immediately. 
IVinter v. T,d, Anson, 1 S. & 8. 434. 

Uemainder-man having sold property to a pur- 
chaser, by whom money is advanced to pay off a 
heavy and pressing incumbrance, tljlo remainclcr-man 
representing himself as having a ri^t to sell with the 
concurrence of the tenant for life for that purpose ; 
whereupon a draft of conveyance is prepared, to 
which the tenants for life and remainder-men are 
made parties, and the purchaser takes possession, 
gives the purchaser such an equitable title to the pur- 
chase,, as having cleared the estate from a charge 
to which the tenant for me, was liable, as to establish a 
lien on the property which equity will protect, by^ en- 
joining the tenant for life from proceeding bv meet- 
meut to obtain possession, Mil the cause snafl be 
finally determined on the hea%g, whatever case may 
be made by the answer on merits stated on part of de- 
fendant in equity. Ludlow v. Orayall, 11 Price, 58. 

Covenant between vendor and purchaser, that pur- 
chase money shofild be repaid within two years after 
resale, dis&argea the vendor’s lien. Exp. Parkes, 
1G.&J.228.: 

Case in whi<$h vendor of estate loses his lien, by 
a contract between all parties for a second sale, the 
tint vendor being unable to complete ^is contnict. 
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Good ?■ Pollard, . 9 Pfitiei 544. Aod same case con- 
firined> 10 Price, 109. Lien. 

A^trustee for the sale of a brewhoase and plant, (the 
eestuique trusts being infants) contracts to sell them, 
and lets the purchaser into possession : held, that the 
urchaser was in possession withlh the stat. of 21 
ac. 1. c. 19, and therefore the plant, upon his Ihs- 
coming bankrupt, passed to liis assignees, without 
being subject to the lien for the purchase money. 
ICxp» Date, Buck, 365. 

V'endor has a lien on estate sold for purchase money, 
though he has received jbiO^ purchaser in pay- 
ment of same, and though purchaser becomes bank- 
rupt. Ktp. PeaJee, l,Mad. 346. 

Vendor held not to have waived his lien on the 
estate sold, by taking the promissory note of the 
vendee, and receiving its amount by discount. Exp. 
Loarlrig, 2 Rose, 79. Waiver. 

^^jM^ule in equity in the case of an implied lien is, 
me vendor's lien is not gone by accepting a bond 
or note from the purchaser, nor will a receipt for the 
purchase money disciiarge the lien till the money be 
paid; this rule is strengthened when applied to the 
case for an expiw charge. Sun inters v. Leslie, 
2 Ball & B. 514. Likn, release oe. 

A vendor accepting a mortgage on another estate, is 
not conclusive evidence against the :xi. i- m*. . ut his 
lien on the estate sold. Id. 5 < -'t. 

Vendor’s lien on the estate tm the purchav* money, 
not discharged by taking l)ill& of exchange ; whu'h are 
to be considered, not as a sccuriw, but as a mode of 
payment. Gtani v. Miilit, 2 V. & 13. 306- Bill 
OP ExniANOX ; Waiver. 

Judgment aninst the purchaser of a leasehold house 
and furniture ror damages aud costs, does not destroy 
lion of the vendor upon the house and furniture ; aud 
therefore proof under a commission of baokniptcy 
against the purchaser for the deficiency allovved. Exp, 
Ld.Seafortn, 19Ves.235. lliosc, 306. Bankcv. 
Proof in. 

Vendor's lien for purchase money unpaid, against 
tlie vendee ; volunteers and purchasers with notice, 
or having eauitable interest only, claiming under him, 
unless cleany reliaquishcd, of which another secu- 
rity taken and relied on, may be evidence according 
to tlie circumstances, the nature of tlie security, tS,c . ; 
the piVKif being upon the purchaser, and failing in 
part, upon the ciicunisiauccs. another sei^urity being 
relied on, may prevail as to the residue. Muckreih v. 
SifmmoM, 15 Ves. 329. 

Lien of vendee, having paid premaiurely , is ana 
logons to that of vendor^' Id. 345. 

Purchase money unpaid, is priind facie a lien ou 
the lands sold; and if a security is taken fur that 
money, it lies on'tbe vendee to shew that, the vendor 
agreed to rest on that security, and to discharge the 
lands. A note passed by a vendee to a trustee for 
part of the purchase jirioney, out of the amount of 
which incumpranccs then not ascertained were to be 
satisfied, and the balance only paid to the vendor, is 
not [such a security as will discharge the lien on the 
lands. Hughes y. Kearney, l^ho. & L. 132, 

Vendor’s equitable lien u^n estate fer piifchase 
money is lost by taking special security by way of 
pledra of stock. Kairn y. Projose, 6 Vos. 752. 

Whether the vendor^j^^ an estate who takes bond 
of the vendee for the ]^rchase money, has a lien on 
the lands for the purchase money remaining unpaid 1 
hlackburne v. Gregson, 1 Cox. 90. S. C. 1 Bro. 
C. Q. 420. 

Although the vendor of an estate has fraudulently 
concealed an incumbrance, yet the punel^r has no 
lien on the purchase money after ]been paid 

o^. Cator V. BolUn^roAe, C. C. 301. 

Praudlt. Concealment. 

Puichaseriwithout notice, of a cent charge transfers 

^ VOL. XI. ^ 
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stock ill payment ; the party entitled for life, grants 
an annuity out of the dividend, secured by a letter of 
attorney to receive the dividends, to a {lerson who 
had no notice of ^e transaction j the purchaser of 
the estate is evicted by grantee of the rent charge ; he 
has ii'o lien on the stock. Id. ih. 

If the vendor parts with his estate, and takes a 
security for the consideration money, there is no rea- 
son for a (‘ourt of equity to assist him against the cre- 
ditors of tlie purchaser. Fa well v. llellis, Ambl. 726. 

A , purchases hinds of B, and mortgages back those 
lands fSr part of the purchase money, and gives a note 
to J3, for 200/. the otiicr part thereof; A deVites 
those lands to Ix! sold for payment of his debts « tnjhi 
200/. nole, though for part of the purchase inonay* 
shall noi lie preferred to other debts, nor be a charge 
on the hind in equity. Bond v. Kent, 2Verri.' 281. 
PuroHiTv OP Sr.ci;iuTv. 

A soll.s land to B, who afterwards becomes a bank- 
rupt, part of tiie purchase money not being paid. 
A shall not he bound to come in as a creditor under 
the statute ; but the land shall stand charged with ]^e 
money unpaitl, though no agreement for that purpose. 
a upmnn v. Tgmier, 1 V'^eru. 267, 268. Bankcy. 

1*1. 'Ol IV. 

L S, bought an estate of A , who gave him a boqd 
to sulfer a recovery within three years, or to return 
him liis money upon a re-conv^ance. A tendered 
a rccov(‘Ty, Imt lieforc it was suffered, a third person 
made a title to the land, whereupon 1 S brought his 
hill for the purchase money, but the court could not 
relieve him, for having consented to take the boud, he 
must resort to A’s covenant against incumbrance^. 
Maynard* s case, 2 Freem. 42. 


Xlll. Of Notice, and its Kpffx;t. 

The possession of a client’s deeds by his solicitor is 
so usual, and so much in the ordinary course of trans- 
actions. that where a purchaser purchases an estate, 
and is informed that the deeds arc iu the hands of the 
solicitor of the owner of the estate, there is nothing 
in that circumstance which readers it necessary for 
him to inquire under what circumstances the solicitor 
holds the deeds. And therefore, where a solicitor 
act}uircs, by contract, a difterent interest beyond what 
his ciiaiacter of solicitor confers, (such as an suit- 
able mortgage), it u. incumbent on him immediatelv 
to give clear and diiftinct notice of such interest to au 
persons in the visible ownership of the estate ; and 
such a case is not within the principle of the cases in 
which a piii'chascr of land has l>eeii held bound to in- 
quire of the tenant in possession the nature of his in- 
terest. Bozon v. tJ'illiams, 3 V. & J. 150.' 

Plea of valuable consideration without notice, is no 
^protection against adverse claim, of which purchimer 
might have had notice by using due diligence. *' Jack* 
sm v. Howe, 2 S. & S. 472. Plea. 

Injunction granted export e to restrain the negocia^', 
tion of a bill of exchange by a holder who 1^ giveii 
valuable considcratiofi for it, but who had notice that' 
it had been improperly accepted by a partner of the 
plaintiffs in the paitatg-ship name. Hood v. Aston, 

1 liuss. 412. Ph. Injii.vc. ; Bill of Exchange. *' 

A testatrix having directed*thift a lease riionld be 
; sold, and the money divided among five persons, the 
administrator alleging that he had become entitled to 
it by an arrangement with the legatees, assigned it 
over for finable consideratioof : held that, at his 
death, it^emained assets nai|dmmttteredy and that 
the purchaser must be^j^rect^ to convey it to the 
administratrix de bonis though the persons bene- 
ficially interested were not at all parties to the suit. 
Cttbb^ge V, Bodtwi'ight, 1 Riiss. 649. Fraud. 
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Party declaring, that unless contract was performed 
by such a day, he should consider it aa a refusal by 
the other party to perforin it, and would act accord- 
ingly! does not amount to a notice of abandonment of 
the contract. lttninol,h v. ^elsm, 6 Mad. 26, No- 

arJCE OF y\HANl>ONAir.NT (»r (^ONTIIACT. 

A agrce.s, vci bally, to sell an estate to B : he after- 
wards agrees, in writing, to sell it to and then con- 
veys it to n in pursuance of the first contract, 13 hav- 
ing notice of the second. Scmble, C cannot call on 
B for a conveyance. Diiicstm v. Ellis, 1 Jac. & W. 
524. Priorii'y of Contract. 

A person contracting to purchase leasehold pro- 

n , is held to contract with notice of the clauses of 
;ase. Walter v. Maunde, I Jac. & W. Itil. 

A person agreeing to purchase the riglit and inte- 
rest of another, under a contract for a lease, with full 
notice of the nature of it, cannot ohject to the payment 
of the consiileratioii, either on the ground lliat such 
contract is not binding on the other party to it, or for 
want of title. Baiter v. Conollii, 1 Jac. iS: W. 576. 
If purchaser is informed of iucuinbraiiccs on estate, 
^ liut is misinformed as to the nature of them, it is suf- 
ficient notice to set him on the enquiry as to incum- 
brances, and he is bound. Taylor v. Baker, 5 Price, 
306. Incumbrance. 

Purchaser having employed the vendor’s agent, 
who had notice of an iucutnbrance, charged with 
notice, notwithstanding the purcliase was made under 
the sanction of the court, and an infant was inteicstcd 
in it. Totiltuin v. Steere, 3 JMor. 210. Prin. & 
Agent ; Salk Judicial. 

Purchaser of an equity of redemption cannot set up 
a prior mortgage of his own, or which lie has got in 
against subsequent incumbrances, qf wliich he had 
notice. hL ih» Prkikity of Skcciuty. 

The possession of a iciiant is notice to a purchaser 
of the whole actual interest he may have in the es- 
tate j therefore, of a right to the timber on the cslatc. 
although such right accrued by a title posterior to 
that on which his possession was grounded. Allen v. 
Anthony, I Mer. 282. Nohce. 

A trust fund of 16,000/., created under marriage 
settlement, by which certain lands were liinitol to 
husband for life, remainder to first ami other sons in 
tail, with powers to hnsbaiul of leasing for forty-one 
years, or three lives, ai best rent, was directed, by 
deed, to be conveyed, Olc. to same uses, ftc. ; and in 
mean time, trustee.^, with consent of husband, 'were 
empowered to lend irioncy on ccituin sccurily. Hus- 
band purchased leaselM)Krioi to which lie took 

the assignment to himself alone, and olitained pur- 
chase money out of tr.i>l fiintl to amount of 11,696/., 
taking security for 1400/. le.ss than 11,696/. Hus- 
band granted lease at great uiidur-valuc for his own 
term to attorney vv ho managed purchase, which pur- 
chase proved very beneficial : H»dd, that first son of 
mamage was entitled to follow that pait of trust fund 
which had been misapplied, and to have benefit of 
purchase, and to have lands sold, discharged of lease 
to attorn^, whose equity against him (the son) ns 
personal representative of father, was barred by notice 
of settlement and breach of trust. Phayre v. Peree, 
3 Dow, 116. S. C. 1 Bli. N. S, 594. Tiu st, 
Biipacii of. 


A purchaser aware of tenant’s possession of pa 
of the estate, has Constructive, though not actua 
notice of the whole of the tciiaiii’s interest in tl 
estate. Poweit v. Dithm, 2 Ball Sc B. 416. 

Constructive notice to a purchaser of a tenant 
title, precludes the plea of purchase for vaWble con 
sideration wiUiout notiyc. y//.,421. ^ 

police to a purchaser of a lease necqssarily impHc 
notice of all tlic covenants in it, stnd beitig specificall 
inform!^ that the eiitate was in lease,, he is bound t 
know all the contents of the leases, and cannot lak 


upon himself a partial knowledm. EvreVe Dolphin, 
2Ball&B.30i: * 

Where the evidence of notice in the purchaser is 
very loose, and there only exists a suspicion of it, 
equity will not act upon it. Id. 30 1 . 

Grants in rever^on obtained by an agent and trus- 
tee from his employers and eeshii que trusts for fraud 
ami misrepresentation, afterwards assigned for valu- 
alde consideration to a purchaser having notice of the 
facts and nature of the title, set aside. A convey- 
anc'e tiiken after tlie grants^ the fidnciaiy relations 

1 still existing, and the grantdr ignorant of his rights, 
is a continuation of the fraud! und net a confirmation. 
Dunbar v. Tredennick, id. 304. Fravi), Fid. Sit. 

A purchaser with notice is bound to the same 
manner as his vendor. Although a purchaser with 
notice lie not a party to the original fraud, yet be is 
considered as an nccessnry after the fact. Id. 319. 

Qn, Whether purchaser for valuable consideration 
under a decree fraudulently obtained, though iguo- 
rant of fraud, can protect himself when fraud appears 
on face of proceedings? Gore v. Stachpole, 1 Dow, 
30. FnAun. 

Spct!ific performaucc decreed a|^nst a purchaser at 
a public auction, wlicre the representation in the par- 
ticulars of sale (complained of as calculated to mis- 
lead) was so vague and indefinite, that it ought to 
have put the purctiascr uu making previous im^uiiy. 
Trott er v. Xewmme, 3 Mer. 704. 

Kqnity will not relieve against a contnict entered 
into by a child with a parent for an appointment from 
him ; and a purchaser from the parent with notice of 
the fraud will be affected with it. Paltner v. Wheeler, 

2 Ball B. 18. Power ; Parent ani> Child. 

Purchaser of a lease though not considered a pur- 
chaser for valuable consideration without notice, to 
the lixtent of not being bound to know from whom 
the lessor derivcil his title, is not to take notice of all 
the circumstances under which it is derived. There- 
fore, untlerstood to have notice, that the lessors were 
trustees for a chanty, not that the lease was bad, that 
dejicndiiig on circuinstauccs dehors. AtU Gen. v. 
liurkhoiise, 17 Ves.‘293. 

Objection by purchaser of allotments under an in- 
closing act, that tlic awMrd of the commissioners was 
not iii.ade, overruled ; tlvi act containing a clause 
enabling a sab;, and declaring the conveyance valid 
hefoic the award ; and supposing the possibility of the 
coiniiiissioricrs varying the allotments, the purchaser 
having full notice of all the circumstances. Kings- 
ley V. Young, 17 Ves. 4()8. Affd. 18 Ves. 207. Jn- 
CLOMJRK Act. 

Purchaser bound by notice of a judgment though 
not docketed. Dovis v, Kl. Strathmore, 16 Ves. 419. 

Ihircliaser within the registry act bound by notice 
of a deed not registered. Id. ib. 

The possession of a tenant jis notice to a purchaser 
of tiiu actual interest he may btVG either as tenant or 
farther, as in this instance, by an agreement to pur- 
chase the premises. Daniels v. Daoison, 16 Ve$.' 
249. 

N^icc to a ])urc)iafer, that there is a lease, is 
noticerif its contents. ■Qiall v. Sm‘^, 14 Ves. 426. 

Kffect of an indefinite representation by a vendor ; 
as that a leasehold estate was nearly equal to free- 
hold, being renewable uppA^a small fine; putting 
the purchaser upon inquiry ^though, connected with 
certain circumstances, such representation may be 
fraudulent, and form a ground for rescinding the con- 
tract. I'eutoH V. Brmone, 14 Ves. 144. 

Motice to a MTcliaser of possession by a tenant, is 
notice of hitf interest. Hiem v. Mill, 13 Ves. 120. 

Notice to nj^rchascr in one transaction will not 
afiToct him in independent subsequent one ; but 
notice of a deed is notice of the whole of its contents 
so far as ttfiey affect the transaction in which notice 



Of notice, VENDOR AND PURCHASER. 


of the deed is acquiiied. . Hamiltmi v. ltome/2 Scho. 
&I1.315. ^ 

Hill by tenant in tail in possession under marriage 
settlement for discoveiy and delivery of title deeds ; 

S lea, mortgage by tenant for life alleging himself to 
e seised in fee and in possession of premises and 
deeds as apparent owner, allowed. IVallwun v. Lee, 
9 Ves. 24. Pi.. Plea. 

Averments necessary to plea of purchase for valu- 
able consideration, without notice that vendor or 
mortgagor was owner, or pretended owner, and that 
he was in possession, not that purchaser was. Jd. 
32.^ Pi.. Plea, Averments. 

The recital in a deed of a fact which may or may 
not (according to circumstances) in eejuity amount to 
a fraud, will not of necessity affect a purchaser for 
value, denying notice of the fraud. Kenney v. Ihowne, 
3 Ridgw. P. C. 512. Fraud. 

I’urchaser with notice is hound in all rcs{)ccts as 
the vendor ; ‘ therefore, where tenant for life granted 
leases for lives under n power, and hound himself, 
upon the dropping of a life, to grant a new lease with 
the same provision ,>|i>r renewal on tlie dcatli of any 
person to be iiumisv in any future lease, anrl after- 
wards joined in a sale, though the power is e-; . ceded ; 
yet if a life drops in the life of tin- Ici. -w. 'he pur- 
chaser having notice, must specifi.-aii> . rhurn, by 
granting a new lease with the . me provihi«.iis : gene- 
ral notice to a purehascu* that there arc leases, is 
notice of all their contents. Bnidges v. Ds. Cliandcs, 

2 Vcs. J. 437;. 

Purchaser being told part of the estate was in pos- 
session of a tenant, was hound by the lease. Tatflor 
v. Stihbert, id. 440. 

Vendee .says he has bought, vendor is silent : held, 
conclusive notice to a third person present. ITcy- 
mouth V. Jioyer, 1 V'es. J. 425. 

i>|uity will not icJicve the y.'^sigmes of a hanlnipt 
against a purchaser of the hank tu pi's lands without 
notice of the act of baukiuptcy. ( handos v. Ihvicn- 
low, 2 Ridgw. P. C. 425. pANKr Y. Asmoxmknt. 

Mortgagee of .a lease which recited the surrender of 
a former lease, which was in consideration of the 
surrender of a former le.isc in which plairililf's title 
appeared : held to have notice of tiie title. Coppin v. 
Feniyhouah, 2 13ro. C. 201. Title. 

Fraudulent eonveyanr’e set aside as against a pur- 
chaser with notice notwithstanding a great length of 
time which had elapsed since the original transaction, 
Aldcn V. Gregory, 2 F.dcn, 280. IjV.' > 1.1 .ii- Tnn . 

F RAU DULENT CoN VF.Y A NCE. 

Where, in the office copy of a will, a wliole line of 
the original had been omitted, hut the sense was 
left in such a manner as to give reason to suppose 
that the original contained a limitation in tail of real 
estate ; held, that Uns was sulficient to put a pur- 
chaser upon enquiry. v. Jiurluic, 2 Kdcn, 

16'5. 

Covenant in a marriage settlement that tlic hus- 
band shall, within one year, execute, lie being then 
under age, does not shew suej^.^an interest in him, as 
to put a purchaser upon inquiiy; Proof of coQjktruc- 
tive notice by one witness, not sulficient against a 
positive denial of notice by the answci. Howarih v. 
Deane, 1 Eden* 351. 

Where a purchaser mnot make out his title, but 
through a deed which leads to a fact, he will be af- 
fected with notice of that fact. Merlins v. JoUijfe, 
Ambl. 311. 

One affected with notice conveys |o another with- 
out notice; the assignee having legal, e^tete shall not 
be affected with the notice to assignor, and so vice 
versA, Jd. 313. ^ 

Though a man is bound to take no^ce of every 
thing necessaiy to his title, he need not look into what 
is not necessaiy. Jd. ift. 


and its effect. 1 3.'{7 

If trnstccs to preserve rontingeni remainders join 
in sale to one witliout notice, the purchaser will he 
safe ; contrti if he have notice. Willoughhy v. IT//- 
loughhy, Amhl. 284. . ' 

Notice of ancient articles by which the estate is 
agreed to be settled on the husband for life, remaiti- 
der subject to a charge by way of jointure for the 
wife to the lieii-s male of husband by his wife, shall 
not affect the title of a purchaser claiming under the 
husband by reason of the modern nicthod of qlciying 
sucli articles into execution. Henlumse v. 'Eai4e, 
Amhl. 285. S.C. 2 Ves. 450. 

Cue seised of an estate subject to several equitable 
inciimhranccs, sells it to a puichascr and conveys the 
legal estate to him free from incumbrances/* except 
some of the c(|uitahlc incumhranecs which were later 
in date to the ulhers, ihc purchaser having no nbtico 
of the other incunihraiices only, and they were pre- * 
ferred to the other credltois. Ingram v. Vellum, 
Amhl. 153. 'fnirsT. 

Party having notice through his agent of sufficient 
to make him incpiire as to the title, cannot protect 
himself I>y procuring ihc legal estate. Muddon v. 
AWdfu. 1 Va. 61. 

.Notu'e to an agent as well as personal notice will 
aflcct the party, and the deposition of the agent wdll 
lie allowed to he read, hi, ii), 1 

If a man will purchase w'ith notice of another's 
right, giving a consideration will not avail him. 
Mead V. lal. Orrery, 3 Atk, 238. 

'file augmentation of vicarage by yearly payments 
of corn anil money out of rectory is a charge on lec- 
to)y imprupriafe iulo whose hands soever it shall 
onine. Where vicar brings bill for arrears of certain 
annua) paynicnAi issuing out of impropriate rectory, 
h(> shall recover against the impropriator, though a 
considerable time has elapsed between the eommonce- 
incnt of arrears and impropiiator's possession. Rut 
l)ureliascr with notice of such claim pending sufch suit 
slrall only account for arrears after his possession. 
Cook V. Since, 2 Rro. P. C. 184. Account; Ar- 

ItKARS. 

On a plea of purchase for valuable consideration 
without notice of plaintiff’s title, it is sufficient to 
aver that the person who conveyecl was seised or pre- 
tenclul to he seised when he executed the purchase . 
deeds ; but wheic a fine and non-claim is the bar, 
averrguut of actual scislu is necessary. Storq v, JA, • 
2 Aik. 630. S.O. 1 Ch. Ca. 34. Pl. 

Plja. 

Petitioner denying notice at or before execution of 
the deeds is not sullicicnt, he must aver that ho had 
none at or hcilbrc llio payment of the mon^. lb. 

If a pel son purchase an estate which he sees has 
a defect upon the face of the deed, yet a tine will be 
I a bar, for tliat defect is the very occasion of levy- 
^•ing the tine. Secus, as to a purchase from a trustee 
io a mortgagee. //>. 

A purchaser with notice himself from a perSonwho 
bought without notice, may shelter himself un'der the ' 
first purchase. Lmrlher v. Carlton, 2 Atk. 242. 

Ca. temp. Tulb. 186^ ' 

Where by a transaction foreign to the busihesai in 
hand, a counsel or attorney employed -to look over a 
title has notice, that shall not affect the purchaser. 16. 
Prin. Agent. ^ ^ 

Purchaser with notice of agreement to settle, held 
a trustee! Skirmc'V. Merrick, 2 Com./700. Agree- 
ment. 

Where the real estate is in the hands of trustees, 
and the tiClstecs convey it ovcf without notice of the 
trust. If a bill is brought by the cestui que trust, 
the trustees must bo maoe defendants. Uarrismi v. 
Pryne, Barn. 324. Pl. Party ; Trustee & Cestui 
QUK Trust. 

Though a purchaser knew not of an incumbrance 
II R 2 
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and its ejfect. 


before he paid his money, yet if he knew it before 
the deed was executed, it affects him with notice. 
Wiffg V. 1 Aik. 384. 

A purcliastV for a valuable consideration, with no- 
tice of voluntary settlement from a person who bought 
without notice, shall sliclter himself under the first 
purchaser, hut he cannot defend himself in equity 
upon articles only, linindlyn v. Urti, I Atk. 571. 
IIef.ds, volvs i mo . 

A devised an estate to R in tail, remainder to 
in fee, bill hv tiie heir in tail of R, for the deeds and 
possession ; plea, a piirclmse without notice from C, 
for a valuable consideration, over-ruled ; for where a 
man claims under a c(uivcyancc in which there is an 
estate tail prior to the estate he purchased, he is 
Iwuiid to soe if that estate is spent. Ju lsui v. JipnnH, 

1 Atk. 622. • 

IV li«*re a man purchases an estate, pays part, and 
gives bond to pay tlie residue of the money, ntitice of 
an equitable iiicunibraiico l)efure payment of the 
money, though after llic bond, is sulli'cient. Tour- 
i dle V. "KoUht 3 P. VV. 30d. 

A biuiLrupt, whose estate is in mortgage, conveya 
the equity of redemption to a third perslnn after an act 
of bankrupti y, but before the commission and assign- 
ment ; this shall not defeat the assignees : hut where 
a bond tide piircliaser for a valuable consideration, 
and without notice, has a contest with the asai«;uet*s, 
this court will not take any advantage from him ; 
therefore not compel a discovery. A commission 
issued is notice of the bankruptcy. Cotiel v. De 
Ools, Porres. 6‘5. Rankcy. Assicmt. what passim ; 
Bamkcy. Notice of. 

In a plea of a purchase, it is a sufficient denial 
of notice to say, that at the time of the purciiasc j 
he ha«l no notice, without saying, or at any lime 
btifore. V. Thoims, 3 J*. W. 243. I*r., Pi,ka. i 

To affi'Ct purchaser by notice to his counsel, it 
should he in the same transaction. Titz*^erald v. 
Fituconherfre^ TitTigih. 207. I’niN. N. Agkn i, 

A defendant in a plea <»f a purchase for valuable 
consideration, omits to deny r.olice ; if the pliiiiitiir 
replies to it, all the defendaiit has to do is to prove 
his purcliave, and it is nut material if the plaiuiiir 

f rroves notice, for it was tin; jrlaintilf's own fault lli.u 
le did not set down tlie plea to ho argiud, in which 
case it would hjiv() been o\ci -ruled. Jlurrm v. fa- 
gledcw, 3 J*. VV. 04. I’li. I'l.i a. • 

IMortgagce need not give notice of his mortgage to 
purchaser of estate. Osbunin v. J.ca, 9 Mod. 97. 
AIortgage. 

J’urchascr for valuable coiisitloralion without notice, 
shall not be impeached, especially where a settlement 
has been since made in his favour. Rurhjori v. Am- 
gent, 5 Rro. P. C. 35 1 . Seiti.t. I 

A defective surrender of copyhold land, for secur- 
ing a sum of money, w hicli was become void for want 
of being presented in due time, made good against 
a subsequent purchaser, with notice. Jennings v. 
Mdore, 2 VTerD. 609. Copyiiut.u, olfective fcJun- 


aevder, ^ 

A purchases a leasehold of an executor, having 
notice that a debt of the testator’s was unpaid, and out 
of tlie purchase money has au allowance of a debt of 
200f. due to him from the testator, and a debt of 
oOOf. due to him irom the executor, the remainder, 
being 1601., was jmid in money. This sale not good 
against an unsatisfied creditor. Crane v, Drake. 
2 Vein. 616. Debtor A Ckeo. 

A, having notice of incumbrance, pur^diases in name 
of D, and then agrees that 11 shall be the purchaser, 
who accordingly pays his money, without notice of 
loournbrancc. Though B did not employ A, or know 
smything of purciiase till after it was made, yet B, 
uTlterikards approving of it, mode A his ageutob ini' 


fio, and is afifheted with notice. , Blenkame v. Jeh* 
fiens, 2 Bio. P. C. 278. 1»rin; & Agent. 

Defective surrender of copyhold for securing a sum 
of money, which was become void by not being pre- 
sented to in due tipie, made good against subsequent 
purchasers, with notice, id. Copyhold, surben- 

Oklt OK. 

A voluntarily agrees to give certain houses to his 
niecT^ and the heirs of lier body, after the death of 
himself and his wife, in case they should have no 
i^'sue ; hut no conveyance was executed hy A, though 
he lived above twenty years 'afterwards. In the mean- 
time, A becomes indebted by mortgage, judgment, 
Ac. and by his will devises all his estate, both real 
and persniial, to his wife. This agreement is not 
guixl against a purclinscr for valuable consideration, 
although he had notice by lieing a subscribiug wit- 
ness to it. Toiir/l V. Vleydell, 1 Bro. P. C. 124. 

V'o I . r NT A U Y A li R I-, EM T, 

One purchases, liaving notice of a settlement, 
whereby the vendor was but tenant for life, mmaiu- 
der to his first, A('. son in tail, and afterwards sells 
to one wiio had no notice. Ij^nant for life dies, 
leaving a son : decreed, the last -purchaser shall hold 
the land, but tlie first shall account for the purchase 
money which he received, with interest from the death 
of the tciiaiit for life. Feirars v. Cherry, 2 Vern. 
383. 

'I’he settlement was made after marriage, but in 
pursuance of articles before the marriage; but the 
articles are not taken notice of in the settlement ; 
however, the purclioscr having notice of tlie settle- 
ment, it was incumbent on him to inquire whether it 
was voliintaiy, or made in pursuance of an agree- 
ment bt'forc marriage. Id, ih, 

A purchasei or mortgagee shall not protect himself 
by taking a convcyani'c from a trustee after notice of 
the trust, for by taking such conveyance, he becomes 
the trustee hims'elf. Sunders v. Dehm, 2 \ cm, 27 1, 
Trust. 

(’oiirt of equity cautions in impcaching a purcha- 
ser s title upon presumptive notice. Ifitchcock v. 
Srdgicick, 2 Verri- 159. J*ri siim*'tivk Notice. 

All executor in trust for an infant residuary lega- 
tee, renews a lease, part of the testator’s personal 
estate, in his own iiuinc. and having mortgaged it, 
assii^ns the equity of redemption to a trustee to sell, 
for payment of his own debts. The trustee sells to 
one who had noiure of llie infant’s title. Purchase 
set aside. Wliullen v. IV ha Key, 1 Vern. 484. 'riiusT. 

A parol agreement for a pui chase and possession 
delivmcil, deeioed to be })erformed against a subse- 
(picnt purchaser with notice, who had a conveyance 
and had paid his money. lintcher v. Butcher, 1 Vern. 
363. Aorefmknt, Parol. 

A made a conveyance to R with power of revoca- 
tion hy will, and limited etherises. If A dispose to 
a punthaser by will, a subsequent purchaser is intend- 
ed to have notice of the will, as well as of the power 
to levokc ; and this is a notice in law : and so in all 
cases where a })urchaser cannot make out a title but 
by a deed which leads' lb another fact, notice of which 
a purcliascr shall lie presumed cognizant; for it is 
erussa veg/igentia, that he sought not after it. Moor 
v, liennet, 2 (’h. Ca. 246. Notice. 

Purchaser or mortgagee c^ing in upon a valuable 
consideiation without notice, and purchasing in a 
precedent incumbrance, it shall protoet his estate 
against any mortgage subsequent to the first, though 
bc'.foru the last mortgage ; though he purchased in 
the incumbrance after he had notice of second mort- 
gage. Mareh v. Lm, 2 Vent. 339. 

Notice to biiiid a purchaser of lands given to char- 
itable^uses, must be certain, and a general notice is 
not sufficient ; therefore where land is intended to be 
sold by act of parliament, and it is there dedared 
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that the land is chargeable with a charitable use, and 
afterwards the bill pasi^ not, but is sold for money 
to one of the members who spoke upon the bill : 
Held, not sufficient notice within the statute. £as< 
CrinMtBad Case, JDuke’s Chant. Uses, 638. (Bridg- 
man’s edit.) • 

If A, having notice that lands were contracted to 
be sold to B, purchases those lands and takes a con- 
veyance to his son and heirs, though the son had no 
notice of fi’s contract, yet the notice to his father 
shall affect him, Abney v. Kendal, I Cli. Ca. 3B. 
So, if one who purchases for another, has notice of a 
dormant incumbrance, it shall affect tlie very pur- 
chaser. S. C. 


XIV. Appmcation of I’liHciiAsi-: Monev. 

Mortgagee or purchaser of land charged, from exe- 
cutor, is not generally bound to sec to tlie <lisiJositioii 
of the trust fund ; hut where in the transuctiun there 
is intrinsic evidence of breach of tiust, and that 
the mortgagee or purcliaser must have been aware of 
it, such land will aitill remain charged and liable. 
Watkins v. Cheek, *2 S. At, S. 199 

Where legacies were charged on tl v.- I < ♦ ite. of 
trader, and his devisee and ext caitoi sul>' _^..'ri. of the 
real estates befoie the debts \\ e pahi : held, that 
purchasers, notwilhstanding the 47 (Jco. 3. st. 2. 
c. 74. were liable to see to application of purchase 
money, i/iirn v. Jiovn, 2 S. &: S. 448. Sta i ctes, 

( alNS l'H tJCTlON OF ; 'J' It A UK. 

Purchaser undcr^dccioe bound to sec dire<'tions of 
decree observed. Colvlou^U v,Slerum, 3 Hli, IBI. 
I'h. Dkckkk. 

Couveyamie to a honA jitle purchaser, under adexTee 
against a feme covet t fur a salcuf part of her s^spaiate 
estate, cannot, after an a(<[uicscenco of twenty-two 
years, be set aside, notwithstanding the piircliast; mo- 
ney may have been misapplied. An order, disposing 
of the real estate of a feme cuvcit made on hert'oii- 
sent, and acquiesced in during her life, will not be 
set aside on a doubtful ease made many years after- 
wards by her reprtjscnlalives. IhirKc v. ( roahie^ 1 
Ball. & B. 489. Fkml Covlht ; Lknc.iii of I imk. 

Gcuerally, a puichascr from an exeeutor, not bound 
by his misapplication of the money, iiur in inaiiY cases 
even of pledge, if free from fraud, or direct cvideiii c 
on the face of the transact ion of an intended nii.sap- 
plicatioD. M*l.eod\, Drunnmind, 17 \es. 154. 

Objection to title by a puichascr, unde, a trust to 
sell, as bound to sec to the application of the money 
in satisfaction of scheduled cn'diturs and others, com- 
ing in within a limited time after the date of the deeil 
or disabilities removed, overruled, upon the tenor of 
the deed implying tl^t tlie receipt of the trustees 
should be a discharge."'' Half our v. Welland, 16 Vcs. 
151. TiTLK. 

The doctrine as to binding a purchaser to sec to 
the application of the money by trustees, has l>ccn 
extended further than any soiuid eiiuitablc principle 
will warrant. Jd. 166. T 

A purchaser under a decree, not affected by irregu- 
larities and defects in thp decree, by which the appli- 
cation of the money majr not have been properly se- 
cured. Curtis V. Price,' 12 Vcs. 89. Dkcukk. 

Whether the rule, that where there is a general 
charge of debts not scheduled, a purchaser is not to 
sec to the application, holds where the purchase is 
not from the original trustees, but from others lo whom 
they ‘couveyed : quare? An objection upon the dis- 
tinction was overruled upon circumstances. Bmy- 
broke v. Jnskip, 8 Vcs. 417. ,, 

Charm or direction by deed, for payment of debts 
generally, followed by specific dispositions the poi- 


chascr is not bound to see to application of purchase 
money. Jenkins v. Uiles, 6 Ves. 654. note. 

Where the purdiase money is to be laid out again 
by the trustees generally, the purchaser need tiot look 
to the application. Doran v. iVilishire, 3 Swan. 699. 

Where the first trust is for payment of debts, the 
purchaser is not bound to look to the application of 
purchase money. Williamson v. Curtis, 3 Bro. C. C. 
96. 

A purchaser of lea.sehoId premises from an ejtocutor, 
need not (in general) see to the application of the pur- 
chase money, nor need there be any recital in such an 
assignment of tiic purpose for which it is sold ; but if. 
on the face of the assi«;iiiiu:nt, it npj)cars to have been 
made in satisfaction of llie private debt of. ,toe execu- 
tor, such a sale is fraudulent against the persons tn- 
terostud in the premises under the will, and a court of 
ccpiity will relieve against it. But such a claim will 
be barred by a great length of time having run agaipst 
the parlies seeking relief. Ihmncu v. liidgard, 1 Cox. 
145. Lknotii oi Timk. 

Where land is directed by will to bn sold generally, 
and ihf! money to form part of the personal estate, 
tilt: nurcliaser lb not bound to see to the application 
of tne money. SmUh v. Guym, 1 Bro. C.O. 186. 

Where an estate is charged with debts generally, in . 
case of a sale licfore suit, the purchaser is nut bound 
to sec to the application of the purchase money ; but 
if he buys after bill filed, be is. Walker v. Smallwiujd, 
Ainbl. 677. 

Jlcvise of real estate to trustee to sell and pay debts 
and legacies generally ; trustees sell and embezzle 
paitof the money ; the purchasers not liable to the 
debts. An estate charged with debts not liable in 
bands of purchaser, unless debts specified ; no more 
than estate, deviscnl to be sold. Rogers v. Shillicorne, 
Ambl. 188. Trust. 

Where a term is devised away by will, a piirehaser 
of and from the executor is not bound to see whether 
it was nc(*ess»ry to sell the term for payment of the 
debts. iMtigley V. Kl. (hford, Ambl. 797. 

Purchaser or mortgagee under a decree, for sale or 
mortgage, and payment of creditors, answerable for 
the application of the money, if not paid into court. 
So a^M), if the debts specified in a schedule, 
by the will. Lloyd v, Raldicin, 1 Ves. 173. , 

If lands are tie vised fur payment of debts in a sche- 
dule, puicliaser is bound to see to application of pur- 
chase money ; but if trust be general to pay debts, 
though he has uetice of them, he is not so bound* 
Abbot V. Gibhs, 1 Kq. Ab. 358. 

W here lands are vested in trustees by act of par- 
liament, to be inoi tgaged for a particular purpose, it 
is incumbent on the moitgagee to see the money ap- 
plied acconiingly. Cotfcirl v. llampson, 2 Vern. 5. 

Where lan<I.s are to be sold for payment of particu- 
lar debts, the puirliascr must take care to see his pur- 
chase money rightly applied ; hut if mure is sold than 
is sufficient to pay the debts, that shall not turn to 
the prejudice of the purcliaser. SiKilding v. Shakner, 
lVern.301. 

Where a deed of trust is for payment of debts in 
general, a purchaser is not afifected with any misap- 
plication of the mone*' : othGrwi.se, where it is tor 
payment of debts particularity ^^pecified. Duneh v. 
Kent, l^Vern. 269. 

Where lands are appointed for payment of debts, 
though there results a trust to the fmir, the purchaser 
is not concerned whether the personal estate was suffi- 
cient to pay the same,, or whmher tpo much was sold, 
or the creditoiu^paid ; for he having paid his money, 
shall hold Ugain^ the heir and cred^itors, and they 
must seek their remedy against the trustee empowered 
to sell* Ctripeppei* v* Aston, 2 Ch, Ca. 115. 
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Heir of purchaser in possession of the hind, charged 
with payment of purchase money unpaid. Cary, 25* 

VKRDICT. AND .TUDGHENT AT LAW. 

A parly against whom a verdict has been obtained 
at law, must pay money recovered into court, before 
. he can entitle himself to an injunction to stay c.\ccu- 
tion, tlioiigh he has since obtaineii a rule re(|uiring 
plaintiff to shew cause against a new trial. Austin 
V. T/ioni.uui, 11 Price, 1. Pii. Payment into Couiit; 
Pk. Ixjcnction. 

After a verdict at law, a bill, with proper charges, 
may lie sustained for the discovery of documents nc* 
ressary to a fair decision. Incld v. Beaumont^ 1 Swan. 
209 . Pl. Discoveky, Pii.l of. 

Whether after a verdict at law, in an action of tres- 
pass, the court will grant an injunction against future 
trespasses, in favour of paitics, who refused at the 
trial to produce documents necessary to a fair deciiioti ; 
qnarel /d. 210. Injunction Ac..vr.TurM*Ass : Pn. 
PiionucTiON OF Deeds, &c. 

Bill by one claiming to be son and heir of a deceas- 
ed tenant in tail, alleging that the father had sufieicd 
a recovery, and declared the uses to himself and a 
trustee in fee, and that plaintiff had brouglit a wiit of 
right, but defendant had the title deeds, and inteiui(‘d 
to set up the legal estate in the tru>t<-e. Defendant 
pleaded judgment in the wiit of right, ami averred 
that the title in the trftstee had not been given in evi> 
deiicc. Plea allowed. Hidacu v. IWnt, Mitf. PI. 
207. 

Mistake in verdict relieved against. Clravi's v. 
Sttilho, Dick. 469. 

Plea of a foreign sentence in a coTpmissary «*ouit of 
France (which is a court of a political nature), relat- 
ing to some matters for wiiich the bill was broughi. 
Ordered to stand for an ansuer, with leave to except. 

V, Bnlkelciit 2 Aik. *215. ri»/u S. C. on hearing 
2 Ves. 556. noin, v. St n ford. A sentence of a 
foreign court may bo a proper defeii' e by way of plea, 
but tlie court pronouncing the .>i.‘ntencc must at iea>t 
have full jurisdiction to dclci niine the rights of the 
paities. Alitf. PI. *208. And see lUnvtl v. Bamp 
Jidd, 1 Ch. (.'a. 287. where a bill to be udieved 
against actions for breaking an inhibition of the king 
of Deiiinaik, was disims.-ed, on the giound that sen- 
tence had betn given in Ihe cou:t theic. So, where 
after a deci.sioii in a cfxirt of cuiiipetenl jiniMlictKjn in 
Deuierara, a bill was filed in chanci iy alleging fraud, 
but those allegations being denied, the court lefinetl 
to interfere. If’/i/l.' v. //.<//, 1*2 Ves. o*2l. And in 
Bun rou's v. Jantinfuu, iMos. 1. Sel. ('a, Cdi. 69. 
1 Dick. 48, a sentence by a court of coinjieteiit juris- 
diction at Leghorn was eoiisideied a*; conclusive. 

llie eases in which equity will relieve ugainsl ver- 
dicts, are where plaintiff knew the fact of liis own 
knowledge to be otherwise than what the jury found, 
and defendant was ignorant of it at the trial. Nv'liere 
a defendant submits to try it at law iiist, Virlicn he 
rniglit by bill of discovery have come at the fact from 
plaintiff’s answer on oath, before such trial was had, 
the court will not always relieve against a verdict. 
Allowing the damages to bo exce.s^ivc^ defendant at 
law ought to htivc apidicd to the court where the cause 
was tried, and moved fur a new trial on that account. 
U'iffittms V. Ue, 3 Atk*2*24. 

To a bill to lie relieved against bonds, ibifendant 
put in an answer, and also pleaded a nonsuit in an 
action of trover brought for the hoiuls. IMea allowed, 
but plaintiff permitted to proceed on the answer. 
Wilcox V, Stun, 1 Vem. 77. 

'W Bill to be relieved against a bond, and judgment 
thereon, sugge.sting that same was nrrOgularly obtain- 
ecL— Defendant plcad^l the judgment, fthd demurteii, 
the validity of the judgment wav' exam inablc 


only in the court where it was proiiounccd. Plea and 
demurrer allowed, lluddlestone v. Aslntgg, Finch, 
204. 

To a bill to establish a modus, defendant pleaded a 
verdict and judgment in an action of debt under tlic 
statute, for not ’setting out tithes. Plea allowed. 
JUuck V. KlUot , Finch, 13. That a veiriict and judg- 
ment in law may be pleaded in bar to a bill seeking 
relief, see Pitt v. Bnmdwaif, id. 70, where to a bill 
for discovery of title, and perpetuatinff testimony of 
witnesses, defendant pleaded two vermets and judg- 
ment in ejectment, obtained by his father. So nellam 
r. drave, id. 265. 

So in Conie/f v. Hnrif, id. 239, defendant plead- 
eil (amongst other things) a verdict and judgment, 
and afliiTiKince thereof on a writ of error. So in 
Temple v. Baltiiiglass, id. *275 ; where to a bill to 
supply a defective execution of a power to make leases, 
dclendunt pleaded a special verdict and judgment, 
under which the leases made under the power were 
declared vui.!. 

Bill to he relieved against an action. Defendant 
pleaded a verdict and judgment. Plaintiff, on jjeti- 
rioii, got an order that the bill should be taken as filed 
before the trial, and the plea set aside, with leave 
for defendant to plead, answer, or demur de novo. 
DeferidaTit phsidcd the same inalter again, and that 
lie had no notice of the hill, nor was served with pro- 
cess iiiiiil after the verdict, yet ordered to answer. 
Anon. 8 (,'ii. Jlep. 25. 

After verdict in an action, a bill was filed, suggest- 
ing niattei in defendant's knowledge, which plaintilf 
(‘ould not prove at the trial. JMoa ^verdict allowed. 

V. I'Wrston, 1 Cli. Ca. 65.* And that a ver- 
dict may be pleaded to a bill to set the verdict aside, 
vide eliaiu I.ee v. Boudes, 2 (..'h. C)a. 95. Shnten v. 
iHAiiird, id. 250. 4nu.'>lr<l v. Tinker, Finch, 171. 

\ FSl’FD INTER i:STS. 

Sec Im liiesks in Puopljitv, I. 


\ Kxvriox. 

Keferviu c ilirt :tcd to ascertain if separate answer:' 
all to same i-H'ict, by d.efeiulaiil's having same inter- 
e>ls, was vexatious. I'linsunduiL v. Moore, 2 S. SJ. 
509. Se r.i i; a j i. A nsv\ i- us, 

Plniiitiif filing bill, and after answer amending bill, 
so ;is to iii.ikc case quite re verse, ordered that he pay 
costs of original bill, ami parts of answer set forth by 
1 ea^un of that liitl, and costs of the motions as a vex- 
atious proceeding. Mavour v. Fry, 2 !s>. Sk S. 113. 
A.mkndmi.nt ; (’osis. 

liill for specilic perforinance of agreement to take 
lease, and action for rent of occupation, not allowed 
at same lime. On motion, ct^it will order rent to 
Ire paid. Currick v. Tiuoig, 4 Mad. 437. Pii, 
Stavino RuoeithiNos at Law. 

.Mortgagee on bill to ledeem, insisted heir at law 
was living. I\1 aster twice reported him dead, and 
exceptions weie twice Wen thereto, and issue at law 
was directeil. by which he was also found to be dead. 
Mortgagee not to pay costs of issue, as it was net 
vexatious, so long as cour| tlionglit necessary to 
direct issue, lyilsnu v. Afetcu/f, S Mad. 45. Mortgou. 

jMoii'iGEE. ; Costs; 1k',ue at Law. 

JToccedings .stayed until costs of former suit by 
same party suing in fornid juiupem, in cases only 
of great vexation. Wild v. Hobson, 2 V. 5c B. 112. 
Staying Procs. ; Costs ; Pauper. 

Jurisdiction by injunction upon a ground of vex- 
ation by repeated actions for breach of covenant. 
Waters v, Taylor, 2 V. & 13. 302. Joiiisnic. ; 



VICARAGE-WAIVER. 


1341 


Though a bankrupt wiMild be restrained from re- 
peated attamps to supersede the commission, amount* 
ing to vexation, he was not prevented from bringing 
a second action ; but pending that action, and on 
inquiry directed relative to an estate, by the sale of 
which he proposed to pay his debtk, the commission 
was orders to proceed in the usual course. Exparte 
Brpant, 1 V. & B* 506. S. C. 2 Rose, 1. Bankcy. 
Bupehskdino Commission. 

A bill for the specific performance of an agreement 
after an action at law had failed, not vexatious ; and 
80 vice vend, M*Namara v. Arthur, 2 Ball Sc B. 
353. 

Where litigation is vexatious, full costs should be 
^ven ; atiter where a fair question has been raised 
for the opinion of court. O'Donel v. Jirown, 1 Ball 
& B. 264. Pn. Costs. 

Bill of heir at law against devisee, where vexatious, 
dismissed with costs. Seal v. JiroumUm, 3 Bro. C. ( '. 
214. Ilaiu AT Law ; Costs. 

Whero the defendant disclaims, tlic party is not to 
reply ; if he docs, and serves the defendant with a 
subpoena to rejoin, the defendant may have costs 
against him for the vexation ; otherwise where the 
disclaimer is to part and answer to another part of 
the bill. Williams v. IjiugfeltoWt 3 illt'. 5H2. Pu. 
Costs. 

Plaintiff’s father died in' late, il. .'lodier ad- 
ministered ; forty years after the tathcr’s death, the sun, 
who had accepted a legacy under the mother’s will 
e^ual to two tliirds of what his father left, brings a 
hill against the motiier’s executor to account for the 
father’s personal estate, come to her hands. Bill 
dismissed with costs to deter others from such frivolous 
suits. Ihiei v. Fletcher, 1 Aik. 467. 

After two trials at law by direction of the court of 
chancery, and both verdicts the same way ; criuity 
will grunt a perpetual injunction, and decree u|Km 
the right found by the verdict. Leighton v. Leighton, 
4 Bro. P. C. 378. Pi ni*i Tr.ii. 1 n.h.'nc. 

After five several trials at bar, and the verdicts all 
the same way, the court of chanceiy will grant a per- 
uctuul injunction to restrain all further ^iroccc-diugs at 
law by the litigant piirlios. or any <.'lain)ing under 
(hem, upon the same title. FA. of Unih v. ^Iienvin, 
4 Bro. P. C. 373. Pjau*£TUAL Injunc. 


VICARAGE. 
See Tithes, IT. 


VICE CHANCELI.OR. 

Scs also JunisuiciTON, II. 

Appointment of V. C. 53 Geo. 3. c. 24. Junis- 

DIC'llUN. 

Jt is understood that V. C. has no jurisdiction to 
supersede commission of bankruptcy. 2 Rose, 162. 
Jcnisnic. ; Bankcy. Commission, superssoino. 

Vice ('ll. has no jurisdiction under 53 Geo. 3. c. 24. 
to alter Of vary, or discharge order made by Master of 
Rolls. Whitchousev. Hickman, \ ii. Sc S, 104. Oli- 
iiKii ; Ju Risi)ic< ; JMastkii of Rolls. 

Qm., whether the V. (J. has power to hear by con- 
sent a motion to discharge or alter an order made by 
by Ld. Ch.? 'J'he V. C., if authorized to discharge, 
is: not to alter order made by Ld. Ch. Saunders v. 
A' /If, 2 J. &W. 429. JiJiiisnic. 

J rie V. (\ (‘an certify the propriety of awarding a 
writ of pnn:edcndn, in /‘uses where a commission has 
been siqicrseded upon his certificate. F.ip. Cramp, 
Buck, 3. Bankcy., Whit or Procedkmio. 

The Ld. ('h. can direct the V. C. to hear a petition 
for a writ of procedendo, to issue where a commission 
has been superseded on the V. C.'s order, confirmed 
by the Ld. Cli. Fxp. Hurd, id. 45. Bankcy. Jij- 

iiisnic. 


VISITORS. 

See CfiA.RiTY, I. 1. 


VOLUNTARY AGREEMENTS AND DEEDS. 
iVee Acsueement, XI. 4. — Deeds, 111. 


WAGER. 
See Gamhlinc. 


WAIVER. 

See also Vl, Bill, 2 . (c). — I’r. Answer, 17. (ft). — 
Ph. Costs. 2. (a); 5. -J^Pr. Plei, 5. — Secu- 
rity, IIL 

Where an order had been obtained, that service of 
a subpoena on the attorney of the defendant, who re- 
sides abroad, and Irad brought an action at law against 
the plaintiffs, should be good service ; but such order 
was obtained, and the subpoena issued aud served two 
days before the filing of the bill ; the court refused to 
discharge the order for . in'egularily, holding that the 
irregularity, if any, had been waived by a subse- 
quent appearance of the defendant. ' Royal Exchange 
Assurance Comply. Short J 1 V. &J. 570. pR. Or- 
der lOR SUeitlTVTED SERVICE. 


The irregularity of a sciiuestration is waived, if the 
party against whom it is issued gives the sequesjiators 
cliroclions how to deal with his property. Cmst v. 
Burr, 2 Russ. 161. I’n. Seovestration. 

An answer, however evasive, will not be oidered to 
be taken off the file after the plaintiff has excepted to 
it. Glnssington v. Thirailes, 2 Russ. 458. pR. An- 
WER, EVASIVE ; Pr. t\king Pleaoings off File. 

A party cannot n:fer for impertinence an affidavit 
filed in support of a motion, if, after that affidavit was 
filed, he has filed any altidavit in opposition' to the 
motion. Keeling y.mlloskins, 2 Russ. 319* pR. 
Ri:r. iOii Impeutinence. ^ 

An order refciriiiga defendants examination for 
impertinence, cannot be obtain^ as of course, if the 
plaintiff has proceeded on examination. Johnstone v. 
Ure, 2 S. ^ S. 578. Order of Rrfsrbnce of Im- 
pertinence OF Examination. 

Treaty ajod^jn^iations for a variation of the terms 
of a contradPrai not amount to a waiver, uuless the 
circumstances shew that it was the intention of the 
parties tiiat there should be an absolute abandon- 
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ment and dissolution of the contract. Hobinson v. 

Pugf, SKuss. 114. 

A purchaser of a share in a co-partnership business^ 
does not waive objections to the title by taking posses- 
sion of the property and acting as a partner, when the 
contract, stipulates tliat a good title shall be made by 
a specified hituj-e day. and it appears to have been the 
intention of the parties, that the purchaser should im- 
mediately. and before the day, have the possession. 
Stevens V, GuppVf 3 Russ. 171. Vend. 

Exceptions to answer, containing in substance, but 
not verbatim, the interrogatories not answered, over- 
ruled. Rut if defendant has submitted to answer, 
and his further answer is referred back, he is too late 
to object to exception. JTodgsnn v. Ihitlerfitld, 2 S. 
& S. 23(>. Except IONS TO Answeii. 

If ]icrson named defendant, but who has never 
been served with subpoena, or appeared to bill, appears 
by counsel, and consents to be bound by decree, the 
defect is cured. Capel v. Butler, 2 S. & S. 4;>7. Rr. 
PAR-rii>:s. 

Where from construction of will, executor, who 
was residuary legatee, had power to release debtor of 
testator, and he waived the debt by writing, but did 
not furmallv release ; executor of executor mi^ht, it 
seems, withhold annuity given in consideration of 
whole debt being paid. Hemming v. Gtirreif, 2 S. & 
S.311. Wile, C. OF. 

Where motion would have the effect of raising ex- 
ceptions to answer, the court will not qualify their 
order by making it without prejudice to exceptions lic- 
ing taken. Phillips v. Stephenson, 11 l*rice, 733. 
l*ii. Motion ; Exceptions to Answeu. 

Admission by the bankrupt of the receipt of the 
copy of a petition to stay his certificate, not a waiver 
of personal service. Ej;). Fur nival, 1 G, A: .1. 251. 
Rankcy., Seuyige of Petition to stay (’ertifi- 

CATE. 

The principle of waiver apxdics to irrogularity only, 
and not to erroneous acts. Levi v. Ward, 1 8. & 8. 
334. 

If a bill and cross bill be filed, the plaintiff in the 
original bill has a right to the first answer, and may 
move to slay proceedings in the cross cause till the 
original bill is answered, though the plainiifr in the 
cross bill may l.-e in a situation to enforce an answer 
first. The right of the pl.iintiO' in the original bill to 
make the motion, wms htd<l not to have been waived, 
by his having taken out the comiiion oidcrsfor tiifie to 
answer the cross bill. Harris v. Harris, 1 'L'urn. & 11. 
165. ]*i(. Order ion Time nt Axswin; Pn. 

Cross Rii.l; Pu. Axswm. 

Contempt, for want of answer, may after answer 
is filed, be discharged by waiver on the part of plain- 
tiff. Hoskins v. Lloyd, 1 8. & 8. 393. Conteaipt ; 
Pr. Answer. 

Filing affidavits in answer is a waiver of the ob- 
jection to the affidavits in support of the petition, tiiat 
they were filed before the petition w'as jircsentcd. 
Fsp. Gilpin^ IG.&J. 133. Rankcy, Aiuuavits 
IN support op Petit H)n. 

Defendant being in contempt for want of answer, 
puts in one and obtains order for discharge, upon pay- 
ment or tender of costs of contempt. Costs tendered 
but not accepted. Answer eY-*-pted to and referred, 
and after w'arrants to proceed before master, defendant 
submits to exccptioifS; not proceed im- 

mediately on former contempt, hut waited for answer to 
exceptions : Held, dufeudanl entitled to order for time 
to answer exceptions. L or v. Champneys, (i Mad. 262. 
Contempt; Pw. Exceptions; P«‘, Time to an- 
swer Exceptions. . 

function to testtain thebreaohofja^Mnt, that 
bnilwog^ shall be c-rect)!d upon a gMmt plan, re- 
?. covenantee having aoquiesiSl in a partial i 
demtwn from the plan, and not having mido imme- 


diate appricaflon lb the court, tloper yf;, William, 

1 Turn. & R. 118. Injvnc.^ Laches ; Covenant, 
Briach Of. 

A landlord who relaxes in favour of some of his 
tenants, a covenant enteiud into for the benefit of all, 
is not entitled to %n Injunction to restiain the other 
tenants from infringing that covenant. Id. ib. 

Irregularity of subpoena to hear judgment waived, 
by appearing on a motion to advance the cause, and 
not then taking the objection. Carvtch v. Young, 

1 Jac. 524. Pit. SuBPCENA to iieah Judgment. 

If in an ecclesiastical court, a piirty is cited as resi- 
dent within the jurisdiction, and. appears and pleads 
without objection, he cannot afterwards put that fact 
in issue. Ami in such case an intervener is not at 
lilierty to raise an objection to the iurisdiction on that 
ground. Chichester v. Donegal, o Mad. 375. Jo- 

RTSDICTION OF Km.ESlASTlCAL COUIIT; Pj.. PlEA TO 
JlTRISOlCTION. 

Couit refused (with costs), to onler interrogatories 
to be suppressed, however impertinent, if witnesses have 
answered them ; they should demur ; answering them 
waives the imjiertincnce. Jefferies v. WkiUuck, 9 Pri. 
486. Pit. Impertinence; Pr. Interrog-atories 
to Witness. 

Exceptions not signed by couii^l taken off the file, 
though the defendant had taken an office copy of them, 
and tfie plaintiff had obtained an order ot reference. 
Yates y. Jfa)dy, 1 Jac. 223. Pr. Exgephons to 
A NSW JR ; Pr. Sionature of Counsel. 

If in creditor’s suit, plaintiff does not call for con- 
tribution, according to decree, before t^t^itors are ad- 
mitted to prove, he waives all claim-^ contribution. 
Shortley v. Selby, 5 Mad. 447. Ckeo. & Debtor } 

CoNTltinUITON. 

If a purchaser after the delivery of the contract, on 
the face of which, part of the estate appears to be 
subject to a right of sporting, not mentioned in the 
paitiirulars of sale, enters into possession, he waives 
that objection. Burnell v. Broun, 1 Jac. & W. 168. 
Vendor 6l Puhch. 

Objection to appointment of arbitrator waived by 
attending him. Jlarcourt v. Hamsbottom, 1 Jac. & 
W.511. Arbitration. 

Affidavits in support of petition, filed after petition 
day, cannot be read (a) ; but if party knowing of 
iiregularity answers tliuin, the objection is waived (6) ; 
but sec.us, if be did not know of it (c). The petition 
liowu\er is generally permitted to stand over till next 
peliliutt day, that respondent might answer the affi- 
davit, the petitioners paying costs of the day (a), 
(/i) I'lp, Peel, Ruck, 394. — (/i) blip. Bury, id. 393.— 
(c) Kxp, Smith, 395. Rankcy. Petition, Affida- 
vits IN SUPPORT, WHEN 1-1 LED. 

Where hill prays relief against all defendants but 
one, against whom it only prays discovery, he cannot 
after answer obtain order for his costs; such order 
discharged. Ati. den.y. Burch, 4 Mad. 178. Fr. 
Costs; Pr.. Di.^rovinv. 

IMaintiff moving as of course to amentl bill after 
exceptions to answer, waives them; he must move 
siiecially for leave wiffiput prejudice* De la Torre 
V. Bernntes, 4 Mad. 396. fn. Kxc£ption.s ; Pr. 
Amendment. 

Proof under a commission is crpiivalent to payment ; 
therefore when solicitors had obtained an oirier to have 
their bill taxed, and to prove for the amount, it was 
held that they had relinquished their Uen upon the pa- 
pers in their hands belonging to the banknipt. htp. 
Hornby, Ruck, 351. Rankcy. Lien; Bankcy. 
Proof in, 

A party against whom a coromisaioii of bankruptcy 
baa been maliciously obtsuned, and to whom, after 
superseding the commission, the Ld. Chan^lor had 
assign^ the petitioning creditor’s bolide having after- 
wards brought an action on the case 'agdnsl the peti- 
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tiooiDg creiUtori And a rul^ of court having been made 
by consent, referrinff the matters in dispute, except the 
bond assigi^, to the award of an arbitrator, and an 
award having been made with an exception of fhe 
bond, an action cannot be maintained on the bond.^ 
An action on the case is a waivw pf% right of action 
on the bond, and to restrain that right/ the agreement 
of the parties must be unequivocal. Hglmes v. iriiio- 
tmght, 2 Swan- 20. Action j Bankcy. Assignt. of 
Pet. Cred.’s Bond. 

By the order directing a party to be exacnme<l as a 
witooss on the trial of an issue, no objection is waived 
except tliat which arises from his being a party in the 
cause. Rogmon yJWhittirtfitim, \ 39, Pit. 

Examination of Party ro Cause. 

Objections for want of parties removed by acts of 
defendants. BlachJbwm v. Jepsont 3 Swan. 139. Pl. 
Partif.8. 

A testator having directed his trustees and execu- 
tore, after sale of his estates, to stand possessed of the 
money arising from the sales upon trust, in the first 
place, to invest 4001. in trust for his wife for life in 
baf of dower, and after her death for \V C ; and upon 
farther trust, out of the residue of the money, to in- 
vest 400/. in trust for J R for life, and after his death 
for his children ; and upon farther trust to pay other 
sums to persons named ; and havint hr • r-. .hed the 
residue of his estate to \V C, the on* :»ctlng exe- 
cutor having made no investroeut on the trusts of the 
will, but having paid interest on the two sums of 400/. 
to the respective legatees, and applied the assets to 
his own use, and afterwanls become bankrupt; it 
was held, that’by that dealing the two legatees had 
waived whate^r uriority tlic will might have given 
to them, and the dividends payable on the whole sum 
proved under the commission against the executor in 
respect of the testator's estate were divided among tlie 
pecuniary legatees aud the residuary legatee, iu the 
proportion of the amount of their legacies, and of the 
residue, as it was computed at the death of the tes- 
tator, with interest on each. Exp, Chadicinf 3 Swan. 
380. Bankcy. ; Exon. ; Priority of Slcuhity. 

* Presumption that objections to competence have 
been waived, where it is not clear that at the time of 
the examination tlie objection was unknown. Vaughan 
V. IVorral, 2 Swan. 400. Pn. Eviu. ; Witness, 
Competency of. 

Time may be made the essence of contract, but 
may be waived by conduct. Hudsan v. Eartratn, 
3 Mad. 440. ITime ; Contract. 

Subpoena served on defendant at house in London, 
but he resided in the country. AuaciK..eut issued, 
and he appeared : Held, npjiearance waived irregu- 
larity, and that it made it a town cause. Order ob- 
tain^ for six weeks’ time to answer, was, thercfoie, 
discharged with costs as being irregular. Bound v. 
Wells, 3 Mad* 434. Pr. Ai’PFAnANCK ; Pn. Pro- 
cess, Irregularity of ; Pu. Town Cause ; Pr. 
Tiwk to answer. 

Though a bankrupt applies to the court to have a 
petition to stay his certificate advanced, yet that is not 
a waiver of his right to lie penpnally served before the 
petition day. Exp. Gromne, T Buck, 39. Bankcy. 
Petition to stay Certificate, Service ok. 

Vendor being in possession for upwards of fifty 
years, and purchaser having done acts inconsistent 
with notion of his being the owner, specific perform- 
ance of agreement to sell, refused as amounting to 
waiver. £/. Rnse v. Sterling, 4 Dow, 442. Spec. 
PxRP. ; Vend. & Puncii. 

No rule of convenience fixing any period within 
which a creditor of a banking-house not roakbg his 
demand on the surviving partners, is held to have 
'waived his equity against the estate of the deceased 
partaoTr Devannes v.' Koble, 1 Mer. 569« 

When defendant is in custody (or contempt ia not 


putting in answer, and he puts one in which plain- 
tiff accepts^ plaintiff cannot, under process of con- 
tNspt, recover costs; and, semble, he loses them. 
Const V. Ebers, 1 Mad. 530. Costs ; Contempt. 

Waiver of irregularity by examining before the 
master without a previous state of facts. Willan v. 
wuian, 19 Ves. 590. S.C. Coop. 291. See 2 Dow. 
P. Rep. 274. Ph. State of Facts ; Pa. Examina- 
tion. 

Petition for a re-hearing ordered to be taken off the 
file, on the ground of its making a dilfeient case 
from that on which the decree was pronounced. Qu. 
Whether, by consenting to an order conimauential on 
a decree, the party so consenting, precludes hunself 
from the riglit of appeal ? Wood v. Griffith, 1 Mer. 
35. Pl. Petition of re-heauing. 

In equity, objection to the competence of a Wit- 
ness, is not waived by cross-examination. Moorhoute 
V. De Passion, 19 Vcs. 433. S. C. Coop. 300. Wit* 
NESS, Competency of ; Pii. Cross-examination. 

The right to process, under an undertaking for a ' 
Serjeant al arms, &c. immediately on exceptions to 
the report of an insufficient answer disallowed, is 
wrJvcd by plaintiff’s taking out a subpoena for a lietter 
an^^^wer, and excepting to the report entitling defend- 
ant to eiglit days after the exceptions are disposed of. 
Algar V. Uegent's Canal Company, 19 Ves. 379. 
S. C. Coop. 221. Pr. Process ; Serjeant at Arms ; 
Pr. Exceptions to Report ; Pn. Answer, Insuffi- 
ciency OF. 

Vendor held not to have waived bis lien on the 
estate sold, by taking the promissory note of the 
vendee, and receiving its amount by discount. Exp» 
Jjoaring , 2 Rose, 79. Lien ; Vendor & PuRCir. 

Specialty security not waived by a piomissoiy note, 
taken for the balance of the account of interest. Cur- 
tis V. linsh, 2 & B. 416. Security. 

I’lea of matter of record, with averments of matter 
in pais, must be filed upon oath, therefore plea of the 
statute 32 Hen. 8. c. 9. against selling pretended 
titles, with the necessary averments of want of pos- 
session, Ac. not being on oath, ordered to be taken 
off the file, though set down by the plaintiff for argu- 
ment ; this irregularity not admitting waiver. Wall v. 
Stubbs, 2 V. A B. 354. (Champerty. 

By accepting answer, immediate right of costs 
under process of contempt are waived. Smith v. Blo^. 
Jield , 2 V. A B. 100. Contempt ; Costs. 

\Uliere in a plea of purchase for valuable consi- 
deration tlie purchaser omitted to deny notice, and 
the plaintiff replied to it instead of setting it down 
for argument, if the defendant prove what he^ has 
pleaded, the bill as against him must be dismissed 
with costs. Eyre v. Dolphin, 2 Ball A B. 302. Pl. 
Plea of Purchase. 

So of an answer to that effect, unless fraud proved. 
Id. 303. 

Vendor’s lien on the estate for the purchase mo^ 
not discharged by taking bills of exchange which 
are to be considered, not as a security, but as 
a mode of payment. Gmnt v. MiUs, 2 V. A B« 
306. Lien ; Bill of Exchange ; Vendor and 
PUKCI l. • 

After answer reported insufficient, plaintiff may 
proceed with old process if he has nejt accepted costs. 
Coulson V. Graham, 7 V.AB.Sdl. Answer, 1n- 

SIlFFiCIF.NCY OF ; Pll. PllOC^ CoSTS. 

Covenant not to assign without licence once dis- 
pensed with, the condition is gone, both in law and 
equity, but the principle questionable, and not be ex- 
tendi, for instance, to a mere act where the licence 
is to be in writing. Macher v. Pound/ing Hosp., 
1 V. A B« Landlord A Ten. ; Covenant, 

Breach oFi"';' " • 

Defendant in contempt putUiw in answer to which 
exccptioiui weie allowei, plaintiff not accepting costs 



1344 


WAIVER. 


may go on with oW process. But if in cusiotly, old 
process is dischar»:c(l pending reference, by a tender 
of costs. Bophm V. l)i‘ Tiiite.t, 1 V, & B. 324. Pit, 
Answer, Inscfimciency or j J*R- Process ; Pu. 
Costs. 

Time, as of the essence of the contract, waived by a 
pvotractecl twaty. Word v. Benudt 19 Vcs. 220. 
Vend, J*uncii. ; Time. 

Contract for sale of an existing and reversionary 
lease not specifically performed without a produc- 
tion of the title of the lessors. ^ The objection not 
waived by a premature conditional approbation of 
the title by the purchaser’s counsel ; but the expenee 
incuired in making out the title before this objedion 
was taken, repaid. Deverell v. Bolton, 18 Yes. 
505. Si»F.c. Pkrf. ; 1’itt.k. 

To permit a tenant to remain in possession and 
expend his money in building with the knowledge of 
the landlord after an eviction fur non-payment of rent, 
is a waiver of the forfeiture under the ejectment sta- 
tutes. Acceptance of rent with notice of forfeiture is 
a waiver thereof at law. Ifume v. Ap/it, I Ball 
13. 554. 561. Lanulori) & Ten. 

Though a parol waiver of a written contract amount- 
ing to a complete abandonment, an(\ clearly pi oved, 
would bar a specific pcrfonnance, or even parol va- 
riations so acted upon that the original ugieemeut 
could no longer be enforced without iiijuiy to one 
paity ; variations verbally agreed upon are not sufli- 
cieiA to prevent the execution of a written agreement, 
the situation of the parties in all other respicts reinain- 
ing the same. In this case the variations were all 
for the advantage of the defendant by gratuitous co- 
venants of the plamtifT. Price v. Jj]yer, 17 \'es. 
356. Si*F.r. PiiUF. ^ 

Where a party rests satisfied with an agreement 
and for some time treats it as fair, it is most material 
to ascertain the time be first impeaches it; for although 
he may be entitled to relief if applied for in due time, 
by his delay he may lose it. Moron if v. 0*Dea, 
1 Ball 5r 13.118. Fraidulent a OKU rent. 
Though generally a party cannot be lieaid until he 
has declared his contempt, a step take n by the other 
party wanes tlie contempt for all purposes except tin; 
right to costs in the cause, not to he obtained by pro- 
cess of contempt for tlic purpose of enabling the de- 
fendant to dismiss the bill for want of prosecution. 
AnoH » 15 Ves. 174. Pk. J’ii.l, Dismissat. of ; Pii. 
CoxTEMiT, Waiver OF ; Pii. Answmi. * 

Proviso in a lease for re-entry upon assignment 
by the lessee, his executors, administrators, or as- 
signs without licence, ceases by nssigiiineiit with li- 
cence, though to a particular individual. Briimme.il 
V. Aiaepherson, 14 Ves. 173. Covenant acainst 
Assignment. 

Possession taken generally amounts to a waiver 
even of objections to title. I'lndijer v. Cocker, 12 Ves. 
27. V^END. & PURCII. 

To prevent decree pro eonfesso, defendant should 
have not only the answer on file, but also a receipt 
for costs. The answer being actually filed w'ithout 
payment or tender of costs, the defendant was re- 
manded to give an opportunity ^)f moving to take it 
off liic file for irregularity, but plaintiff having taken 
an office ropy of answer tliat course failed. Sulkier 
V. 7’ii/F, 11 Vcs. 202. Ptt. Dci rf.e i*uo confisso j 
Ph. Costs ; 1*r. Arswiu. 

Wife may waive equity for settlement oiik of her 
own properly, even after tiie order, at any time before 
its completion. Mur rap v. Elibank, 10 \'es. 88. 
Hi'su. St Wife ; Kmti.i-ment. 

Approbation of counsel not a* waiver of all resison- 
.ble objections to tlio title. DeiereU^ f. Id, BoUon, 
.8 Yes. 614. Veno. & Puhcii. ; TW. 

1 ief 0 retl 9 c of answer for impeitinenc^ is waived by 
•b^tient waivci for insufficiency. hUew v. , 


6 Yes. 456. Pb. Hep. por Iupsbtikbncb ; Pr. 
Kep. for Insufficikncv. 

^Where, by the terms of an auction, the sale is to 
be completed by a certain day ; yet, if neither party 
bikes any step to quicken the other, till it becomes im- 
possible to excihite the agreement by the day fixed, 
the time is waived, and equity will interfere to pre- 
vent the pu^aser taking acfvantage of it at law. 
,fones V. Price, 3 Anst. 924. Yeno. & Punen. ; 
Time. 

In a bill fur the single value of tithes, it is not ne- 
cessary expressly to waive the treble value. IFooZs v. 
IVallep, 1 Anst. 100. Tithes Pl. Bill. . 

A mortgagee takes a bond frdili the assignee of the 
devisee, for the arrears of interest then due, and gives 
a receipt ; the bond is unpaid ; the interest is still se- 
cured by the mortgage. Hardwick v, Mynd, 1 Anst. 
111. AlouTfioii. 5: Mor'iuee. ; Bond, 

A conditional consent to proceed at law, waives an 
injunction. Grant v. Priddell, 1 Aluit. 62# In- 

J L’NCTION. 

I A waiver of irregularity in process by appearanc;e, 

I docs not relate buck, so as to bring the defendant iAto 
contempt for not appearing in time, liohinson v. 

1 Anst. 76. Pr. Appearance; Pr. Con- 
tempt. 

Where there is an old endowment of a vicarage, 
but the modem usage vaiies from it, there is ground 
to presume, that the variani^e has arisen from the act 
of persons e.oinpctent to make it. The endowment is 
not therefore conclusive evidence in favour of the 
vicar, but his right is pro^icrly triablq at law. Carr 
V. Henton, 7 Bro. P. C. 100. Tm'Hes', 

It is no answer on cxccptiuiis, that the defendant 
is a mere witness, and ouglu nut to have been madu 
a party ; for, having submitted to answer, ho must an- 
swer fully. Cook<on v. llHUon, 2 Bro. C. C. 252. 
1*1.. Pakty ; WiiNFss; I’xcips. to Answer. 

Pluintilf Inning refcircd a pica for impertinence, 
afterwards set the plea down for argument ; this is a 
waiver of llic reference for impertinence, notwith- 
sturuliiig tlic defendant had attended tlie master upon 
it. J)iion V. Olmins, 1 ('ox, 412. Pr. Plea ; Lu- 
pertinince. 

An admission of assets, by the executor’s answer, 
is waived by ti.c plaiiitilf’s going on to an account of 
assets, and procuring a receiver to be appointed. 
Wall V. lliLskhp, 1 Bio. C. C. 484, Admission of 

AaSETS. 

Filing a cross bill prevents any objection to tlie 
jurisdiction. Burgess v. IF/ieute, 1 l^cn. 190. Ju- 
risdiction. 

Agreement in writing may be revoked or waived 
by parol, /ugc v. Lippingrre//, Dick. 4^. 

Order to dismiss for want of ])rosccutibn, if plain- 
tiff desires time, and promises to pay costs, though 
dismissal be irregular, yet objection is thereby waived. 
Hall V. Chapman, Dick. 349. 

13 purchases copyhold of lord for lives ; lord 
makes lease of freehold of soil to A, reserving rent, 
and afterwunls levies fine of manor to 13, who accepts 
rent from A ; i;u. is B's copyhold gone? Compton 
v. Brent, 1 Dyer, 3U. 20'7. Id, Ca^, 6, 

No appearance or answer will give a jurisdiction to 
a limited court. Green v, Uutherforth-, 1 Ves. 471. 
Penn v. Batlimore, 1 Ves. 446. JuniSDtCTioN. 

Where the injunction was issued irregularly, held 
dcfemlaiit hail not waived objection to the irregularity 
by asking for time to answer. Travere v. Stafford, 
Ambl. 105. S. C. 2 Ves. 19. Pk. Injunction ; 
Pn. Time to Answer ; Waiver. 

Where bund creditors acquiescing in sale of lands, 
charged by will of*' debtor with their debts, and for 
sixteen years receive interest regularly, they shall not 
disturb purchaser. Elliot v. Merritmn, 2 Atk. 41. 
S. C. Barn, 78. Bfecialty Creos. ; Bond Creds. ; 
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Acquicsci^ci ; Lsvcth ov Tiue; Ciiabob on 
Lands. 

If the defendant puts in his answer, and then 
moves to 'dissolve the injunction, this waives an uie- 
gularity in obtaining it. DarUey, Peacock, Barn. 27. 
pR. Injunction, Irregui.arity obtaining. 


An irregularity in process may be cured by the 
defendant’s appearance. Ployde v. ^an^le, 3 Atk. 
669. Th. Appeaiianck. 

But not if the appearance is cntere<l just before 
the long vacation, for the purpose merely of avoiding 
an attachment. Anon, 3 Atk. 557. i*u. Aiteau- 


ANCE. 

After a bond debt is turned into a ji.dgment, the 
creditor cannot in the life time of the ancestor biing 
any action on the bond, nor against the heir, for it is 
entirely extinct ; but he still obtains a great advantage, 
as tiic judgment bimls tlie land, and gives him the 
preferenee to all other creditors. SLillman v. yishdotni, 

2 Atk. 609. JuDGMT. CuKi). 

A jiKlgmcnt creditor is not bound to wait till he is 
raid out of the rents, for the court will accelerate the 
Plyment by directing a sale. S. C. 

Where on pica of former «leciec plaintiff sets dovrn 
cause, he waives his right of refeiencc to in:-”tei‘ as to 
such decree. JlJcrgwn v. Morgan, 1 * tk 53. l*ic. 
Pi.EA OF FORMF.ii l)i:(.Tn.i: , Rei< icl‘ ’ 'M» Mas- 

T£1t. 


A written agreement can only be waived by written 
waiver, it seems ; but strong proof of parol waiver 
would at least be reriuired. Jiuckhouse v. Crosho, 

2 Eq. Ab. 33. 

One, by articles piuvious to his marriage, covenants, 
in consideration of 35(X)/. portion, and of his intended 
wife’s conveying her lamls to lurn and his lieirs when 
she came of age, to settle eeilain lands of his own in 
jointure. Neitlicr the wife nor licr trustees executed 
the ai tides. After inniiiage, the i)ii»l>and settles his 
lands, mentioned in the .u ti«‘]es, and reciU's the settle- 
ment to 1)6 in pcrfoimanci; of tiie articles, and in con- 
sideration of the inani-.ige, and for a juuvision for the 
wife, (to bar her of (lower), and their issue ; hut never 
reejuires her to convey lier lands to him. 'fhe wife is 
a parly to, and executes this settlement. After the 
husband's death, sh.e enters on the settled lands. This 
scttleniciit is a waiver by the Irushand, of the proposed 
conveyance by the wife, and she shall hold as well her 
own estate, as also the lauds settled, hucy v. il/iicre, 
4 Bro. F.C. 343. JVlAituiACE Autict.fs; Inf.xni. 

After the defendant lias answered die hill, he <m.> 
not refer it for scandal. Aherfrurenny \\ ' I'lgacenny, 
2 1*. W. 311, sed quare. Pit. TIef. ion Scandal. 

The lord of a manor entered into an agreement j 
with his copyhold tenants, for inclosing part of acorn- j 
mctn, and to efTeetuatc this agivenient, the tenants 
consented to the inclosure, and released their right of 
common in the ground to be inclostxl ; and the lord, 
ou the other, band, released each particular tenant 
from all quit-rent and other services. The iiiclosure, 
by various accidemts, was prevented from taking effect, 
and therefore, Uie tenants continued to enjoy their 
right of common, pay their qilit- rents, and do suit and 
service at the lo^^s courts, as before : held, that this 
agreement was mutiiallv waived. iMiieshoroiigh v. 
Ockshott, 1 Bro. P. C. 131. Agreement. 

.Bringing debt upon a judgment, is no waiver of 
lien created by that judgineut. Erhy v. Krhy, 
1 Salk. 80. Lien. 

Prohibition lies not to an inferior court after the de- 
fendant has pleaded there, fur by pleading the defen- 
dant submits to the jurisdiction. But at the suit of 
the king prohibition lies, though the defendant has 
pleaded ; but if a prohibition has been granted, the 
court will grant a supersedeas if there is an affidavit 
that the cause arose withiu the juri^icliou.' Anon, 


lVcrn.301. .Tuhisdic.; Prohibition to inferiur 
Cdl'Rt; Crown. • 


WALES. 

See also Cuuuts, IV. 

Jurisdiction of Wales allowed, suit under lOf. 
Kitiivonii V. Tinnier, Cary, 74 ; but not for cause 
concerning title to lands. iUergun v. Bithell, id. 84. 
Keyes v. Jfill, id. 89. 

J urisdict'ion of W ales over misdemeanors committed 
in chancery, overruled. * Griffith v. Vennne, id. 90. 

.luiisdicticm over mutter of lease for years admitted. 
Mouve V. Min'shitll, id. 92. 

Promise made wltldii Wales, not KulHcieni to give 
jurisdiction. Jlallun v. Pi ince, id. 99. 


WARD. 

S£e Guardian and Ward. 


WARDS OF COURT. 
Sea Infant, I. 2. 


WASTE. 

Sl'c\Iso Pr, Injunction, 23. 

Tenant for life, unimpeachable of waste, except 
in tile park, demesne lauds and woods adjoining the 
capital messuage, there being no woods of that de- 
seiiption, cannot cut timber in any of the woods that 
are either an ornament or shelter to the messuage. 
Newdigule v. ?\'eiL\iigale, I Sim. 131. Tenant for 
Life. 

If tenant for life has rendered accounts to remain- 
der-man, of timber cut by him, during more than six 
years befurc fding of hill against him, for account of 
such timber and value thereof, stat. of limitations 
cansiot he pleaded to bill. Hony v. Ilony, 1 S. & 
S. 568. Pl. Pm:a; Account; Stat. of Limits 

Where etpiitablc waste of one kind ouly has bean 
done or threatened, the injunction is not to be extend- 
ed to equitable waste of other kinds, scmble. Usual 
injunction in eases of ctjuitablc waste, not extended' to 
trees which protect the premises from the effect of the 
sea. ( offin v. Coffin, 1 Jac. 70. Pii. Injubc. to 
STAY Waste. 

Account against the representative of tenaht for 
life, without impeachment of waste, of dilapidations 
permitted by him, in and about the mansion- house, 
refused. lAinsdowne v. Lansdoicne, 1 Jac. & -W. 
522. Account ; Tenant for Life ; Executor. 

See the case of AUoniey General v. Dk, Marlhorouoh, 
3 Mad. 498. 

Tenant in tail lestrained by slat, barring issue 
and those in rcmaii. J^r, is nut, for that reason, within 
the principle of ei|uilahle wifiste^ Id, ib, 

Bilj for account of e(|uitiblo waste by tenant for 
life, and for relief, will lie against his personal repie- 
sentative. Lansdoune v. iMiisdowne, 1 Mad. 116. 
Exults. 5c Admors. ; Account. 

Reversioner of leasehold renewed the lease in his 
own name, gnd covenanted to repair, with privity of 
tenant for life t held, he was to be considered- as hav- 
ing cntciud into the cqvenant uu behalf of the tenant 
for life, and Uiat lattju's estate was.liable* fordilapi- 
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^ariAtia ocGuioiisd bv bis neglect to repair. Marsh 
& S. 87. Tenant eor UVe, & Rem:.« 
Man. , , . 

Analogy between bill of interpleader and to restrain 
Wiiiite. Martinius v. Hiknuth, cited in Stevenson v. 
Antferwn, ? V. & B. 313. note (J), 2d edit. Inter- 
pL^Aora. 

lUsidne bequeathed in trust to be laid out in real 
estates, to be settled to the same uses as estates de- 
vised to the trustees f(W life successively, without im- 
peachment of waste, with various limitations, in strict 
settlement, all the estates for life being without im- 

S iachmentof waste, and the ultimate remainder in fee; 

e trustees laid out part of the fund in an estate, 
with a considerable ciuantity*of timber upon it, taking 
that to be a sound exercise of discretion, the hrst ten- 
ant for life cannot cut the whole, l^urges v. lumb, 
16 Ves; 174. Will, C. of ; Ten. for Life. 

Equitable waste has not been extended beyond 
trees planted, or growing for ornament, as in avenues 
or vistas, to timber merely ornamental, viz. an exten- 
sive wood. Jd. tfr. 

Cutting timber where necessary for tlic growth of 
underwood, not waste, id. 179. ^ 

^ Land devised to be sold, the money to be laid oat 
in other estates to be settled ; the routs and prolits, 
until sale, to go to the persons entitled to the estates 
to be purchased. Tenant for life, without impeach- 
ment of waste, cannot cut timber on tiic estate to be 
sold. Id. 180. Lands devised to re sold; In- 
termediate Profits, who entitled; Ten. for 
Life. 

Right of tenant for life, without imiieaclimcnt of 
waste, to cut timber generally, in a liusband-likc man- 
ner, independent of the eHect u|K)n the beauty of tlie 
place, except equitable waste, id. 185. Ten am 
for Life. 

Whether timber is intended for ornament, &c. by 
devisor of tenant for life, is to be provei.1 from his con- 
duct concerning it, i.ushingion v. Boldero, 6 iNlad. 
149. Timreii. 

Omameiital timber, tliougli decayed and injurious 
to other tree. . is not to tie cut, unless essential to ob- 
jects of such devisor, id. ib. 

Injunction against cutting ornamental timber, upon 
the principle of equitable waste, extended to trees 
planted fer the purpose of excluding object from view. 
bay V. Whetilulc, 16 Ves. 375. iNJCNc. a^ist. 
Waste. 

Settlement on marriage of lands of the husband, to 
the use of husband for life, witliout impeachment of 
waste; remainder to tiustees to preserve contingent 
remainders ; remainder to the wife for life, for her 
jointure, and in bar of dower ; remainder to tlic first 
and other sons of tlie marriage in tail male ; remain- 
der to the daughters in the same manner ; remainder 
to the heirs of the body of the husliand and wife. Ttie 
husband being dead, without issue, as to the right of 
the widow to cut timber, and which would be a con- 
sequence to the property in it, when severed, as ten- 
ant in tail, after possibility of issue extinct, either in 
possession, by the effect of merger, if the estates can 
unite, or if not, in remainder, qincre ? A case directed. 
Williama v. Wiiliam, 15 Ves. 419. Timueu ; Sei- 
TLEMENT, C.OF^ * 

Tenant in tail, aft^ ptpsibility of issue extinct, be- 
in^ dispunishable for waste by the law, has, ^ually 
with tenant for life, without impeachment of waste by 
settlement, an interest and property in the timber. 
Id. 427. Ten. i.v Tail attf.r fossibility, 5cc. 

-'Tenant in tail, after possibility of issue extinct, 
iiwriog been once tenant in tail in possession with the 
ower.doiieev and therefore dispunishabfe^' for waste, 
maf riot only commit waste, but also opnvert to her 
properly wasted ; therefore^ not to be re- 


^iniid ill e^tjr, except for nialicifl|B waste, ./d# 

Lord of a manor is entitled to injunction and ac- 
count in respect of waste by a copyholder. Richards 
V. NobUt 3 Mer. 673. Copyhold. 

Heir who is- entitled*, by way of resulting trust, 
until the determination of an event upon whidi the 
future contingent estates were to aiisc, was restrifined 
from cutting timber. Stansfieid v. Haberghatn, lOYes. 
273. Injdnc. A09T. W^aste ; Heir at Law. 

Tenant restrained from cutting turf for sale, .(his 
lease giving a right of estovers only), notwithstanding 
an uninterrupted practice for eighty years. Id. Cour~ 
toion V. Ward, 1 Sdio. &L. 8. Landlord &Tsn.; 
Estovers. 

Power of tenant for life under general words 
** without impeachtnent for waste,’* not enlarged by 
implication from more extensive powers given to trus- 
tees for special purposes, after her death. Dowmhire 
v. J.y. Saiidys, 6 Ves. 107. Deeds, C. of; Ten. 
FOR Life. 

In case of lands exchanged under enclosing acU 
tenants for life, impeachable for waste, cannot dfe. 
timlier for enclosures by mortgage, under the powers 
in the act. Estovers from one estate not applicable 
to the exigencies of another, hee v. Alston, 1 Bro. 
C.(!.194. S.C. 1 Ves. .T. 78. 3 Bro. C.C. 37. 
Ten. for J^ifk ; Tnclosurk Act. 

'Die statute of lunatics does not introduce any new 
right in the crown ; the words ** waste and destruc- 
tion” in it, arc to be construed in the ordinary, not the 
technical, sense. Where timber makes -part of the 
general rental of an estate, in case of lunacy, it would 
be a breach of duty not to manage it in the usual man- 
ner. Oxvndenv. Ld. Compton, 2 Ves. J. 71. Lu- 
nacy. 

Tenant for life, with liberty to out timber at .sc.ison- 
able times, is not to cut trees planted for ornament 
or shelter to the mansion-house, or saplin trees not 
fit to be (uit or felled for timber. Chandterlync v. 
Diimmer, 3 Bro. C. (!. 549. Ten. roji Life. 

Onlcr made to prevent removal of timber wrongfully 
cut. A/nm. I Ves. J . 93. Injunct. 

Motion for a receiver, in a strong case of waste, 
granted liefore answer. Vann v. Harnett, 2 Bro. (/• 
C. 158. Hecfivfiu 

Injunction against waste by mere trespass refused. 
Mogz V. Mogg, Dick, 670. 

Injunction for waste refused ; plaintiff’s right donbt- 
ful. Field V. Jackson, id. 599. 

Injunction to stay cutting down sapplings, wavers, 
and fruit trees. Kaye v. litinks, id. 431. 

Injunction to stay waste only granted on interlo- 
cutory application. KetUe v. Corbin, id. 314. 

Defendant denying he had committed waste since 
filing of bill, no inducement to refuse injunction. 
Att. Gen. v. Barrous, id. 128. 

Injunction against tenant not impeachable, &c. for 
cutting down oniaraeiital trees, 5cc. Packinglon v. 
Fackinglon, id. 101. 

Injunction against tenant in possession, not party, 
to stay waste. Att. Gen. v. Dk. Ancaster, id. 68. 

B was tenant for life; with remainder to his first 
and other sons in tail, remainder to O for life, remain- 
der to her first and other sons in tail, with other con- 
tinent remainders, with remainder tq B in fee. O 
had a child who died almost immediately before any 
other contingent remainder-man came in snw : B cut 
down timber, his own remainder in fee being next ex- 
istent estate of the inheritance ; but afterwaitU O 
had another child ; B shall not take advantage of his 
own wrong by taking the timber ao cut, nor is the 
second child of O entitled until it shall be seen 
whether B shall have a child ; but the produce shall 
be paid into court Ira B, with interest at 4 per cent., 
and acicttinulate for iW Wnefit of such person as shall 
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appear at of B to have titlOto IV. ' 

y. Baltffn, 1 Cox, 72. Tenant fnr Life; Ac'^ 

COUST. ; 

Devise of lands to be sold, and other lands to, be 
purchased in another county ; A to^ tenkht for life 
(sans waste) of the lands to be purchased, and the 
rents and profits of the lands to be sold to the same 
use : ' A cannot cut down timber on the lands to be 
sold, since he thereby would have the benefit of double 
waste. Plymouth v« Archer, 1 Uro. C. C. 159. 
Will, C. of; Tenant foii Life; Timbeh- 

T D provided 1^ a codicil to his will that his wife, 
whom he had made tenant for life, might cut timber 
for her own use and benefit at seasonable times: 
qu4Ere, what timber the tenant for life shall be restrained 
from cutting. Chamherlayne v. Dimmer, 1 Uro. C.C. 
166. S. C. 2 Dick. 600. 0*Briett v. 0*Brien, 
Ambl. 107, Will, C. of; Tenant for Like; 
Timber. 

Copyhold tenant subject to waste unless by act of 
God, and tenant for years where burnt by fire, though 
no covenant to repair or rebuild. Utiuk v. Worth, 

1 Ves. 462. Laniiloud and Tenant. 

Jointress having given leave, to tlic next in remain- 
der for life, without impeachment, bcc. to cut tiiiibei ; 
the remainder-man in tail having acf iicw ind en- 
couraged his doing so, the Litter <r:Mned by 

perpetual injunction from hr.. ,^iag acuoii of waste 
a^inst the jointress. Ast. n v. Aston, 1 Ves. 396. 
'J'enant for Life; Injunc. against PnonEEinNOs 
AT Law. 

In a bill to stay waste, a plaintiff is not entitled to 
a discovciy unless ho waives the double pmalty. 
Boteler v. AUington, 3 Aik. 457. Pl. Bill ; Wai- 
ver OF Penai.ties. 

A rector may cut down timber for the repairs of 
the parsonage house or chancel ; but not for any 
common purpose. Sirachy v. Francis, 2 Atk. 217. 
Hector. 

He is entided to botes for repairing barns and out- 
houses belonging to the parsonage. S. C. lb, 

A devised all his lands, &c. to his wife, and if it 
should happen that she should have no son or daugh- 
ter hy him begotten upon her hndy, and fur wiint of 
such issue, then the said premises to return to his 
brother B, if he should lie then living, and to his 
heirs fnr ever, paying to his brother 150/. within a 
year after the wife’s death r decreed, to t)o an estr.tu 
tail in the wife, and not an estate for life only ; thnt 
by '* no son nor daughter” must be uadei.ntoud ** i .. 
issue,” and that she ought nut to be rc. ...ined ftom 
committing waste. Wyld v. Lewis, 1 Atk. 432. 
Will, C. of, what Estate ; Estate Tail, 

A devise of the rents and profits of an estate to the 
husband for life, without impeachment of waste, 
shall not only be considered as annual profits, but. 
will empower him to cut timlier. Partridge v. Paw* 
let, id. 467. Will, C. of, what Interest. 

Tenant for life of coal mines may open new ;.its or 
shafts for the working the old vein of coals. Claver- 
ing V. Clavering, 2 P. W. 388. Sel. Ca. in Cha. 
79. Mos. 219. Tenant for Life. ' 

One seised of lands wherein there arc coal mines 
not opened, settles the lands on A in tail, remainder 
to B for life A opens the mines, works them, and 
dies without' issue : B may continue working in all 
mines lawfully .opened. Id, ib. 

Where no custom is alleged of a tenant’s power to 
cut down timber, it must be taken according to the 
common law, by which he^ has no power over it. 
Kdwards v. Heather t Sel. Cba* Ca. 3. Landlord h 
Tenant; Custom. 

One seised in fee, conveys the lands and all trees 
and mines to trustees in fee to the use of A for life, 
remainder Over; A cannot open the nibei or cot 


down the trees. Whitfield v. fieutf, 2 P. W. 242. 
Tenant for Life. ' 

A, on marriage of his SQO, titles a nmssuage on 
himself for life sans waste^ .reoiainder to his son ; the 
father, though his estate for life be satis waste, cannot 
pull down the house nor commit any voluntaijr waste 
therein ; if he dues, the court will mnt an injunc- 
tion to stay waste, and c6mpel the father to put the 
messuage in as good repair as before the waste coin-' 
mitted. Vane v. I A, Barnard, 2 Vern. 7Q8. S; C*. 
Free. Chan. 454. Gilb. £q. Hep. 127« I Salk. 
161 . Sk'iti.t. ; Tenant for Life* ^ 

1'he under-tenant of a jointress commits waiste 
sparsim; but had improved the yearly valuOf and 
offers to take a lease at the improve rent, and to. pajr. 
for the timber cut. Qu. Whether the court will n* 
lieve as to the waste 1 lAge v. Smith, 2 Vern* 263^ 
Landlord and Tenant. 

One settles land upon his daughter in tail, and 
takes a bund from her not to commit waste ; bond' 
not binding in equity. Jervis v. Bruton, 2 Vern'*' 
2.51. Bond; Tenant in Tail. 

Husband, thougli parted from bis wife, charged in 
e(|uity with hi^ wife’s wasting of goods which were' 
(ItAi-'cd to her for her life only. Paget v. Read, 

1 Vern. 143. Husn. & Wife ; Devastavit ; Tk^ 

NANT FOR Lh-K. 

See the cases of waste in foiling timber. Skelton v. 
Skelton, 2 Swan. 170. Ahrahail v. Buhh, id. 172. 

Writs of prohibition and assistance, to prevent a 
prebfindary from committing waste on his prebend. 
Aclaitd V. Atwell, 3 Swan. 499. Injunction; Pre- 
bend. 

Waste by a bishop the subject of prohibition. Bp, 
Winchester v. lUa^ar, id. 493. Bishop ; Injunc. 

Injunction to rostrain the lessee for years of the 
temporalties of a bishop undei a lease confirmed by 
the dean and chapter, and without iropeacliment of 
wiiste, from felling timber. ld*ib. Ecclesiastical 
Lease ; Injcnc. 

Lessee’s damages in waste moderated by death of 
lessor, (’ary, 2. . 

Forfeiture of copyhold for waste during miuoritj;^- 
Lituois Case, id. 6. 

Lleversioncr in fee has remedy in cliancery fbr^ 
wa.'ie agaiiLst him in possession. Caiy, 19. 

Waste forbidden in chancery though no action at 
law will lie. Id, 26. 

1.essce of copyholder punishable for waste, thougb 
copyholder is not. Dalton v. 0 ill, Caryf 63, 

WAYS AND WATER COURSES. 

6Ve Canals, 5cc. 

WEAK MIND. . ' 

Lunacy- , 

WELSH MORTGAGE. 

See IV'IpnTGAGE, XI. 


• WEST INDIA States. 

See Colonies. — Consignee of W. 1. EwrATB*-*-E. IJ 
CoMF., &c. — Manager or CoLQNtAA.puopsR^ 

^ WIDOW* 

See Dowsr*-*^Fiu Weit, 6. 
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WH^L, generally • 


WILLS. 

Sw a}so Coi>YiiOLJ>, 1.3; IX. 2. — Elfction, II. — 
Hkib at Law, T. 3. — ^Jithisdtctiov, \l. — Lkoa- 
cy. — Mohtgagk, U, — PoiiTiONa..^Pft. .Evid. 25 ; 
26. — Pb. Issuk at Law* 3. 

I. Jurisdiction and Genehat.i.y. 

II. Who 91AY MAKE. 

111. IVlfAT MAY DF. DISPOSED OF IIV. 

IVL The Validity and jCoNSTrnrnoN. 

V. Execution. 

VI. Attestation. Sea afso Pr. Evin. 27. («). 

VI J. PuM.ICATlON AND llEPUBllrATION, AND 11 f> 
VIVAL OF. 

vm. Hkvocation of. 

1. ]iu CanccUntion^ 

2. Ihf Marriage and Rirth of b&ue. 

3. Hi/ Alteration or Alirnaiion bu snhsr- 

quPiil Art or Deed, Will, Codicil, or \ 
other Instrument, 

IX. Nuncupative Will. 

X. Probate and Proof of. ^Se€ further Pic. 
Fa'id. 25, 26. 

XI. SunSTITUTlON. 

\ri. Mutual Wills. 

XIII. OiiTAiNKD by Fraud. 

XIV. Mistake, and Uvcfim unty i\. 

XV. CJoNSTRUCnON. 

1. General Principles. 

2. GenerallUt from particular Form, and 

Words of U'ilL 

3. What Estate is f^iren, 

(fl^ Generali II. 

(6) Fee Simple, * 

(c) Estate Tail, 

(d) For Jdfe, 

(e) Joint Tenancy, 

(J') 'renancp in common, 

4. Tf'7iQf passes hit. 

(a) Real and Copphuld, 

(h) Personal. 

(f) P roper tu acquired after the 

Will. 

5. (Jioi/i'fi;, and Qniditn of Interest. 

6. TI7/(» take find arc capahle of taking. 

See also Gham> (’im.DRtN. — PosT- 
iJi. Moi s Cmr uuiA. 

7. Words Precatoru. * 

XVI. Codicil. .SVe also VJJl. 3. 

I. Jurisdiction- and GiM-if \i.ly. 

Demurrer allowed to a liill, pniyiii^ tiiai n prc> 
tended will might be delivered up to he cancelled, and 
»Xi injunction and a receiver till letters of ndministia> 
tion should be granted, the pendency of a suit in the 
ecclesiastical court not bcinp^ distinctly allcjicd, .ind 
the court of chancery not having jurisdiction to try the 
validity of the will. Jones v. Frost, 1 Jac. 466. Jr- 
lllSIilC. 

How parties beneficially interested, whore one exe- 
cutor and trustee has disclaimed, and the other is dead, 
are to obtain au appointment of new trustees for the 
purpose of executing the trusts of will. Wood v. 
Stane, 8 Price, 613. • 

. by heir, suggesting a secret void trust for cha- 
nty in residuary deicer but without evidence of a 
trust expressed, or of an [engagement expreij&cd or 
tacit, preventing it, dismissed wiih costs, unless the 
Mir would lake an issue to which he is entitled. 
F»ine V. Hall, 18 Ves. 475. lltni i r J<Aw: Issue 
AT Law ; 1; RAI D. 

Ihecoun^upon a bill by an heir . impeachioff a 
will, » to direct him to bring an ejectnMMt. removing 
?S*^***oor' « ™’’ ». Ptniitrm, 

Jo Ves. 4if7» liEin AT L‘ — 


A df equity has no jurisdictic(f to .dadarewhat 

IS or is not ti nian^ last wifi. Id, W, JuniSDic. 

Will is never set aside without issue devisavit vel 
non, Sik- C. 11 Ves. 53. Issue, Devisa vir vbl 

NON. ‘ ^ 

Devisees filings bill to establish atyill, and to carry, 
trusts into execution, have no right to call upon per- 
sons who claim paramount to the will, to litigate such 
claims with them. Devonsher v. Newnham, 2 Scho. 
& L. 199. Interpleader ; Devisees. 

Devise of real estates the annual value of near 
5000/. and other estates directed to be purchased with 
the residue of the personal estate amounting to above 
600,000/. to trustees and their lieirs, &c. upon trust 
during the lives of the testator's sons A, IL and C, 
and of his grandson D, and of such other sons as A 
now has or may have, and of such issue as D may 
have, and of such issue as any other sons of A may 
have, anil of such sons as 15 and C may have, and of 
such issue as such sons may have, as shall bo living 
at his decease, or born in due time afterwards ; and 
during the life of the survivor, to receive the rents 
and profits, and from time to time to invest the same, 
and the produce of timber, &c. in other purchases of 
real estates, and after the death of the survivor of the 
said several persons, that the said estates shall be di- 
vided into three Jots, and that one lot shall lie con- 
leyed to the eldest male lineal descendant then living 
of A, in tail mule, remainder to the second, &c. ; 
and of all and cveiy other male lineal descendant or 
descendants then living, who shall bC' incapable of 
taking as heir in tail male of any of the persons to 
whom a prior estate is limited of A, successively in 
tail male, remainder in cipial mojeties to the eldest 
and every other male lineal descendant or descendants 
then liviniTof 15 and C, ius tenants in common, in tail 
male in the same manner with cross rcmainiiers, or if 
but one such male lineal descendant, to him in tail 
male, remaimler to the trustees, &c. 7’he other two 
lots were directed to be conveyed to the male de- 
scendants of 15 and (J, respectively in the same 
manner, and with similar limitations to the male 
d(!scendants of their brothers, and to the trustees in 
fee, and it was directed that the trustees should stand 
seised upon the failure of male lineal descendants of 
A, 15. and C, as aforesaid, upon trust to sell, and pay 
tlie produce to his majesty, his heirs and successors, 
to the use c;f the sinking fund ; tlic accumulation, 
till ihe purchases or sales can take place, to go to the 
same purpose, with a direction that all the persons 
becoming entitled, shall use the surname of the tes- 
tator only. The trusts of the will were established. 
Thrtlns^ou v. WoodJ'ord, 4 Vcs. 227, affd. 11 Ves. 
112, 1*F.RPETUITV, 

A will admitted in answer under which defendant 
claims, and where nothing turns on it, may Ire read 
'rom the bill, although the answer refers to the will 
for certainty. Oaen v. Jones, 2 Anst. 505. Pu. 

FviDKNfJE. 

(Question of intention to be determined by the court, 
but not proper for the master. Pitt v. Ld, Camel- 
ford, 1 Ves. J. 83. 

Paper writing proved as a testamentary schedule, 
and held to have e/Tect from the date to pass what 
was in the hands of M. at the time of the date ; not* 

I what was at the death of testator. The general rule 
as to testaments, is that the time of the testament, 
and not the testator's death is regarded. Downing v. 
Townsend, Amid. 280. 

The court cannot set aside a will for fraud, for the 
«lue execution of it is triable only at law. Anon, 

3 Atk. 17. Vido BenM v. Vade, 2 Atk. 324. 

JURISDIC. 

After probate of will, court of equity may enquire 
into fairness of residuaiy bequest of personal estate. 
Marrioi y, Harriot, 1 S&a. 666. J urisdic. 



Who may tai^f WILL* WAai may be disposed of. 1 349 

In ca8e.^,i¥#Pst estate dovish fo %fr8o]d,.^r de- [hand. D/c. of Marlborough v. Ld. Godolplliin, 2 Ves.- 
V vised to J. S; irdie will be disputed, after two triabi^ TO. Ilusn. & Wir^t 

in favour of the will, equity will grant a perpetual Wife having specific eflects to her separate use, 
injunction.'' Irnghton Leighton, 1 671. disposes of her separate property by wilL After her 

Perpetual Injvnc. . death her husband sells part of these effej^ts and di^, 

A bill will not lie to perpetuati^flito testimony of his representative is accountable to the trife admiius- 
witnesaes to a lunatic’s will in his fife time, made be- tratria with the will annexed. Peacwk v. Tdonh, 


fore his lunacy. SackvUle v. AyUworth, 1 Vern. 105. 
Pl. Bill to Perpetuate ; Luna'jic. 


II. Who may make. 

See the statutes 32 H. 8. c. 1. Chili. Stat. 1117. j 
and notes. 34 and 35 H. 8. c. 5. id. 1120. and 
notes. 29 Car. 2. c. 3. ss. 5. 6. 12. 19. 20, 1, 2, 

3, 4. id. 1125. and notes. 3 W. and jM. c. 14. id. 
1127. and notes. 

• Will of a resident in a receptacle for lunatics, es- 
tablished, upon the then state of his mind, compared 
with antecedent declarations. Distinctions, if nut 
then competent. Bootle v. Blundell, 19 Ves. 508. 

Boy of age of fourteen is competent to make will of 
personal estate. Rxp. llolyland, 11 Ves. 11. 

Power of disposition by will is incid-'nt 'k t * vt*; for 
separate uses of feme covert, and husl-.uid » trustee, 
having taken a. transfer. 1. h v. 9 Ves. 

369. ] lusB. & Wipe, Sjumu \ti: Estate. 

Will by a wife of her separate property and its pro- 
duce, whothcr>^ derived from her husband or a third 
person is good. Fct li place v. Georges, I \ es. J.46. 
Pemf. (’overt. 

A woman beiogaboul to marry, enters into an agree- 
ment with the future liiisband (without seal or stamp) 
by which her property is settled upon the survivor I’or 
life, with power to tlic wife to dispose by will made 
jifter the marriage ; she then iinuiediatelv makes a 
will, by wliich, she be(|iu!aths her property fo the in- 
tended husband, absolutely, .ind afterwards (on the 
same day) she marries. The articles resting in agree- 
ment, give the husbaml an equitable estate for life, 
but the will is revoked, (not being protected by the 
power) by the subsequent marriage, iloilmyn v. Lloyd, 

2 Bro. C. C. 534. Te^ie Coveut ; P(nvii u. 

Altliough a man have a mind of suliicient sound- 
ness and discretion to regulate his affairs in general, 
yet if such a dominion or influence be t)btaincd ovi r 
him ns to prevent his exercising such discu-etion in tlu' 
making his will, he cannot be considered as having 
such a disposing mind, as will give effect .i his will. 
Quitre, wnat evidence will be sufficient to establish 
such a case. JUountatn v. Bennett, I Cox, 353. 

^ Money to be laid out in land, an infant cannot 
dispose of it by will as money, but it will on the in- 
fant’s death descend to his heir, who may take it 
either way. Con* v. Ellison, 2 Bro. C. C. 56. S. C.. 
2 Dick. 796. Quod ride. Mo:<ey to be laid out 
IN Land; Infant. 

Papists are not prohibited from devising lands to 
protestant trustees, to be sold bmiA fide for payment of 
debts, Ike. Cusack v. Gilbert, '5 Bro. P. C. 465. 
I*A1*IST. I 

Husband before marriage gives bond to enable his 
intended wife, to dis]msc by deed or will of her free- j 
hold estate ; she devises during coverture. Heir at 
law is bound, and shall convey to the devisee. Rip- 
pon V. Dowdingi Ambl. 565. IIvsji. &c Wife. 

Feme covcit cannot at law make will of copyhold 
lands surrendered by her before marriage, to the use 
of her will, nor can she declare the uses of the sur- 
render. George v. Jew, Ambl. 627. Feme Covert \ 
Copyhold. 

Will by feme covert, good^ and proveable in the 
ecclesiastical court, if assent, of her hu4- 


2 Ves. 190. Hl'sii.&: Wife ; Separate Estate. 

A feme covert may make a will by virtue of a 
p<iwcr. Ross V. Ewer, 3 Atk. 160. . 

Power in feme covert to dispose by writing, pur- 
p)rting to be a will, does not give it authority otone 
in ecclesiastical court, and husband mast bo examined 
to his consent before it can .bo proved. Henley it. 
Philips, 2 Atk. 48. Feme Covert. 

A city orphan cannot by will before twenty-one; 
di.sposc of iiis orphanage part, so as to prevent survivor** 
ship. Anott, Prec. (3h:in. 537. (Xistom of -Lon- 
don. 

An infant male may make a will of his personal 
estate at fourteen, a female at twelve. Hyde v. Hyde, 
Piec. (.‘han. 316. 

A female may make a will at twelve, a male at 
fifteen if proved to be a person of discretion. Bishop 
v. St ,trj., 2 Vern. 4()9. Infant. 

A feme covert who has pin money, or a separate 
maintenance settled on her, may by wilting in nature 
of will dispose of what she saves out of it ; and such- 
disposiiion shall bind the husband, llerhert v. //er- 
Itert, Prec. Chan. 44. Feme Covert. 

A wife (whose husband is by act of parliament 
banished for his life,) may make a will, and in every 
thing act as a feme sole, and as if the husband was 
dead. Countess rf Portlami v# Prodgers, 2 Vern. 104. 
Feme Coviirt. , 

A tenant, in tail of an equity of redemption may 
devise it for the payment of debts. Turner v. Guinn, 
1 Vern. 41. Tenant in Tail of Equity of Ue- 
DEMrnox. 


III. What may he disposed of by Wit.l. 

Sec statutes 32 K. 8. c. L. Chitt. Stat. 1117 and 
notes ; 34 35 1 1 . 8. c. 5, id. 1 120 and notes ; 29 Car^ 

2. C.3. ss. 5, 6, 12, 19, 20,21, 2, 3, 4, id. 1125 and 
notes; and 3 \V. Ck INf. c. 14. id. 1127 and notes, l^nd, 
see iv^nicularly Chitt. Slat. 1120, n. (d) as to devise 
of possibilities in real and personal things. 

A possibility is devisable. Any equitable interest is 
devisable. Perry v. Phelips I Ves. J. 264. Possi- 
bilities, &c. 

Testator cannot by any words devise lands, cithei 
under the statute or at common law, which he had not 
at the time of making the will. id. ih. 

An equitable lien is an equitable obligation 
According to conscience ; and a devise of it good,ui'T 
equity. Perry v, PhtUps, id. 265. PossripLl- ^ 
ties, &c. * 

(^ntingent and executory estates, and postibiliM . 
accompanied with an interest, are devisable. Moor 
Hawkins, 2 Eden, 341 . Continoent Interest. '• - 

Bequest of a contingent interest in personalty void^ 
where the preceding ^ift never vesM, owing to a ' 
lapse. Miller v. Eaurl, 1 Ves. 85. Possibilities,,.^' 
&c. • « ^ 

A dcgiscs a term for years to B for life, remaindetf.' 
to C ; in the life of B devises his .remainder ; this- 
is good and amounts to C’s declaring by his will, that 
his executor shall stand possessed of the term in trust 
for the devisee. Wins v. Jekyl, . 1 P. W. 572. Rs^ 
MAiNDER Expectant. 

A child entiM to an orphanage share of his father* 
personal^tate, dying under tvnpty-one and unmarried 
cannot deviro it by his wiU, for by me custom it survives. 
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Tke validity 




anfi^comtitutum^ 


to the other children, but he may devise his share 
under the statute of distributiontt Witcochs v. 
cocks, 2 Vern. 5£^. Custom of London. 

A right to let aside a release may be devised. Jkew 
V, lisrry, 1 £q. Ab. IW. 


IV, The Validity and Coxsthution. 

■'V'l 

See also tite Jour Jollow^ subdivisiotis. 

A testator bequeaths fo A and 13 in trust for certain 
purposes which the will states to have been fully ex- 
plained to them ; on the same day a psiper writing is 
signed by A and B, in which they declare that the 
b«}ue8t IS upon trust for six persons, whose names 
are stated, and after their signature some lines are 
added in the hand-writing of the testator, by which a 
seventh mrson (an unborn child) is admitted to a 
share of the legacy ; upon a bill filed by one of the 
six persons named in the body of the paper writing, 
the court recognixed the paper writing as a valid de- 
claration of trust, though it had not L;,ea proved as a 
testamentary paper. Smith v. Attenole, 1 Russ. 

A court of equity has no jurisdiction to determine 
on the validity of a will, either of real or personal 
estate. Jones v. Jones, 3 Mer. 161. .Icrisdict. 

Unattested paper clearly referred to in a devise of 
real estate, considered part of the will if made previ- 
ously ; not if subsequent. Wilkinson v. Adam, 1 V. 
& B. 445. 

Legacies by an tmattested paper included under a 
charge of legacies on a real estate, hy a will duly at- 
tested ; but the produce of the sale of a real estate 
cannot be directly disposed of by an unuttested paper. 
Id. 446. 

Where a testatrix made her will, disposing of real 
and personal property, and signed and sealed it ; and 
a c^use of attestation in the common form was sub- 
join^, bnt to which there was no subscription of wit- 
nesses; and where the will was found at her death, 
wrapped in an envelope, on which was written, ** I 
signed and sealed my will to have it ready to be wit- 
nessed the first opportunity 1 could get proper persons.’* 
Held that the instrument appearing to be incomplete 
(something more having been intemk'd) was not a gootl 
will as to the personal property. iSut parol evidence 
admitted as to the circumstances of the papers, and as 
to the testatrix's intention. Walker v. Walker, 1 Mcr. 
503. Pit. £vid. ; Paiiol. 

K it appears U{)on a will of personal estate, that 
something more is intended to be done, and the party 
is not arrested, by sickness or death, the usual cfecla- 
ration at the beginning, that it is his will, is not suf- | 
ficimt Coles v. Trecvihick, 9 Yes. 249. 

If testator by paper subserjuent to will, says he has. 
bequeathed that which he has not bequeathed, that 
pajrer may be proved as testamentary, and property 
will pass. Druce v. Denison, 6 Ves. 397. 

All codicils are part of the will ; therefore, a codicil 
merely for particular purpose as fi) change an executor, 
and confirming the will, in all other respects, does not 
revive a part of the will revok^ by a former codicil. 
Cro^ V. Maedouel, 4 Ves. 610. Codicil. 

Two inconsistentowilis ; a codicil referring to the 
first by date, as the last will cancels the inteimediate 
will, and evidence of mistake cannot be admitted. 
Id. 616. 

Where a testator refm expressly to a paper alieady 
Written, and describes it sufficiently, it is es if incor- 
>TOra1^ in the will. Haherokam v, SPineont, 2 Ves. 
J. 228. 4 Bro. C. C. 353. 
torment in any form, whether a deedV'l- or 
"" , u the obvious purpose is aot to take place < 


iWer ihi^alli*^ the peraon making kk sball 
hiteasawiU. Id.ib, - . , 

Testator gives a residue to A for life, remiliiider to 
B for then to be divided amobg his (testator’s) 
relations. This is a mjsre intestacy, and goes .to the, 
relations at tbh dbath of testator. Masters it, Jfoopet, 
4 Bro. C. C. 207. , ■ 

Testator may provide, that in case of a- devolutk>n> 
to executors, they shall not alien, but it must be very 
special. Sheers v. Hind, 1 Ves.'>J. 295* 

Wife having a |)ower to dispbre, by will signed and 
sealed by her, of 300/. in the hands of trustees,' hav* 
iug made a will, agreeable to the power, afterwards 
makes a testamentary pa])cr, by which she gives it to 
her husband, but so* much as shall be remaining at 
his death, &c. to her brotiier and sisters. This paper 
is not sealed, found annexed to the will by a water, 
and is on a stamp. His Honour held the annexation 
by tlic wafer immaterial, and that the stamp was equi- 
valent to a seal. 2ndly, that it vested absolutely iu 
her husband, and it was decreed to be paid to him, the 
property not Ijeing sufficiently certain to raise a trust. 
SpriiHge V. Rarnardt 2 Bro. C.C. 585* 

A paper writing signed by tife executors and others, 
pur|)orring to be an acknowledgement of what they 
understood to be the will of the testator, when he 
was unable to speak, although proved in tlie sfnritual 
court as a testamentary paper, yet will not operate as 
a codicil in this court, and the bill claiming legacies 
under such an instrument, will be dismissed. Gawler 
V. Standerivick, 2 Cox, 16. 

A will and codicil are to be taken ‘together as one 
act. Reeves v. Newenham, 2 Ridgw. P, C. 43. 

Proviso in a will, that in casu^lhu. devisee should 
come into possession of the family Mtate, the trustees 
should stand seised of the devised estate to the use of 
the next person iu remainder, valid. And the eldest 
son of thu tenant in possession, is the next person in 
remainder. Nicolls v. Shejjield, 2 Bro. C. C. 215. 

C, by his will, devised all his freehold and copyhold 
estates to his two daughters, A and M, and all other 
daughters that he might thereafter have, as tenants in 
common in fee ; he had afterwards another daughter, 
L ; he then gave directions for anothcr.will, by which 
he gave all his real estates to his two eldest daughters, 
and a sum of 16,000/. to his daughter L. The at- 
torney took the minutes of this second will in writing, 
but before it was prepared, the testator died : these 
minutes were proved in the spiritual court as a testa- 
mentary paper. Held, 1st, this paper being proved 
in the spiritual court is sufficient to j^ss the copyhold 
estate ; 2d, but is so totally void .as to the freehold, 
that it will not put L to her electioQ, and she there- 
fore will take her share of the fret^ds under the first 
will, as well as the 15,000/. undw the second ; 3rd, 
the testator gave the 15,000/. to his daughter L, to 
be paid to her at twenty-one or marriage, without in- 
terest for the same in the mean time, but if she dkd 
before twenty-one or marriage, then the 15,000/. was 
not to be raised, but was to sink into the residue of 
his personal estate. And he directed that, out of the 
interest of the 15,000/.^ certain sums of money should 
be applied for the maintenanoe f>f L. The interest of 
this legacy beyond the mainteoanos is vested in L, 
and must bo appropriated to accumulate for her be* 
uefit. Carey Askew, 2 Bro. C. C. 58. I Cox, 241. 
and see 8 Ves. 492. 498. 499. Copyhold ; Wixx, 
C. OF. 

An unfinished testamentery paper is of no efEset as 
as will, the party having li^ed eight days afterwards. 
Griffin v. Griffin, 4 Ves. 197 note. 

A will disposing of redfued pciional property, with 
a clause of Attestation, but no witnesses, established 
as to the real property. Hahberjield v. Browning, 

4 Ves. 200. 

Repugnant words ^ e will may be rajected cr 
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traosposptl/^iUl^js. case/ the eo uft 
nancy, by interlira^tion. . Bequest of tli« dsa and en-‘^ 
joyinantt every thing; else at my house/* means 
such tbin((s as are proper to go with\he house as heir 
lodmsii viz., fixtures and oriiatnents,- net watches, 

&c*' Estate for life in lands by impfication, rebutted 
by the party having a bequest for life in a pariicular 
part of theia« and by the testator desiring me should 
not be tutaed out. Bom v. ConifoHbf 2 Ves. 277. 

Will, of. personal estate examinable in ecclesiastical 
court;- but this court will avoid, if possible, the send- 
ing it there after the will has been found forget) by a 
jury, which bound the real estate, and will go as far 
as tliey can to decree the parties trustees. Barnesly 
V. Uanielf 1 Ves. 287. 

M, by ^ill, in 1734, before the mortmain act, de- 
vised particular lands and his personal estates, to be 
laid out in land to charitable uses. Jly codicil, in 

1736, after the act, IVl dcclamd, that if by the inoil- 
main act his estates could not pass to those uses, he 
then devised them to B. By a second codicil, in 

1737, testator reciting that he was advised his devise 

of the land to the charity was void, be<|uealhed Iris 
personal estate to the charity, and the rcai to B. 
Testator died in Febi-uarv, 1738. On a case stated 
to B. R. the judges certi^ed that the c-^’atf well 

devised to B by the second cod^jil, and I *'* ».ii. de- 
creed the same to him acconi ■ ;ly. yi.t. Gen, v. 
hlityd, 3 Atk. 551. 1 Ves. 3?. 

A codicil is, in its nature, a part of the will ; an 
extention of tho intention of the testator. Dk. St, 
Alhnnsy. Beaufilerk^ 2 Atk. 639. 

Testator devised to a charity his copyhold lands, 
which he had previously sui rendered to his will, llis 
will consisted of eleven sheets, two of w'lricli he signed 
in eilremia, and then died. 'I’licre were no witnesses, 
yet held a good appointment under 43 KUz. Jff. 
Oen, V. Sawteltf 2 Atk, 497. Coi'ViiMi.oh, Dkvisk of. 

If a man leave several papers b«;lrind him, execuited 
at dillercnt times, as to ])crsonal pio|)eity, they shall 
all be taken as one will. an<l so construed that all 
may answer the testator’s iiitention. Stone v. /Jwii/.s, 
2 Atk. 87. 

Trust estate tn copyhold, unsurveinlored, will pass 
by will unattested. TuiYod! v. Poge, 2 Atk. 37. 
t>. C. Barn. 9. Copyiioj.u riirsr. 

A will, written on nine sIkcIh, was sealed by the 
testator, who signed the draft of a new will, and then 
tore off eight of the seals from the tirst viiil ; yet tlie 
first will was held o good will to pass tb-*. r"*’! est-sic, 
the statute not requiring all the sheeLs to b* -^Niled ; 
and tlie second good to pass the })ei-sonai t >tate ns a 
casns owissus out of the statute. Un-fe v. II ifdo, 3 (.'li. 
Hep. 155. 

A, being tenant in tail of the trust of a copyhold 
cs^atc, with remainder over, and Iruslcos refusing !•) 
surrender the legal estate to him, he brought his bill 
for that purpose, and, pending tliat suit, went to the 
lord’s court and oflered to surrender, but was refused, 
not having the legal estate ; and thereupon he made 
his will, and gave the estate to .Iris wife and childien. 
Decreed, the estate to go according to the will, the 
court conceiving the will sufficient to bar the entail of 
a trust. Outway v. IJuUmii, 2 Veru. 583> Baiuu.no 
Entail; Copyhold. 

A» by' will duly executed, devises a copyhold estate 
to his wife, and on the day of his dcatli orders his ne- 
phew to obliterate some devises, but nothing as tn the 
copyhold, and then caused a memorandum to be writteu 
that he approved of the wilt as obliterated, but dd^ 
not republish it, and orders his nephew to carry it to 
one to write it fair, and, before it is <lone, :hq becomes 
delirious. Held to be a good will, and that the copy- 
hold passed. Burkilt v. BurJdtt, 2 Vera. ^8. 

How the spiritual courts proceed where tliero are 
erasures in a will, and the executrix submits^ have 
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the will proved os ihqugh no ifeucb erAsures had been 
therein. Parkee v. Jhi, I Vern. 256. 

Wills in l.aiiu or Dutch, aaust fraSnp-d as to 

pass an estate accorditfj^^lff'tlie nw-^f our law. 
Uovey V. Smith, 1 Vern. 85«^';:^.Ch. Ca.^'12^ & C. 


V. Kxj.f:rTio>-'» 

Lands bold in ibc' Kal^Jndies by Umui% of Uie 
nature of fec-simplc, do not pass by^i^pn imattested 
will, but decreed to tiic person wim would be heir at 
law ill l iiiglund. (jurdiiier v.lJV//, I Jac. & W', 22. 
East Inoiks. 

In proving execution of devissc, actual signa|iire by 
devisor in presence of three witiie?{?es, is not |•sqni^ed, 
if he declares it to be iris will before tliose who did not 
sec him sign, and separate attestations sufficient. 
Westheecli v. Kennedy, 1 V. & B. 362. 

A declaration by the testator, in attestation part of 
Iris will, that lands should goto a certain person, not a 
sufficient devise of thorn under tfie statute of frauds/ 
not iieing signed by the testator or by any |>erson by 
llis rilpMr'ion. ^ilenne.rhassett v. Day, 2 Ball. & B. 
lO-L Scat, of Frauds, 

Execution of a devise under the statute of frauds, 
requiring signature by the devisor in the presence of- 
three witne*^K(;s, and their attestation of his act by 
their snbsi^ripliun. Wright v. WahejWd, 17 V^. 
459. 

Attestation of a devise, by a mark good within 
the stntiit .0 of ficUids. Id. ib. 

i^ealing not ncrossaiy to the execution of a devise 
under the statute, of frauds, nor sullicieut without' 
signing. Jd. ib, 

** I, A B do make tins my will,” equivalent to sig-- 
nature, and if acknowledged befoie three witnesses, a 
gooil cxctuition within the statute of frauds. Mfriwn 
V. Tumour, 18 Ves, 183. 

Appointment of unardians by an unattested will, 
made good by a coilic’l with three witnesses, on the 
same paper roferring to the will as annexed, makii^ 
.'.ome alterations as to legacies, and coufinning it ip 
all other lesj^ecls us in the case of a devise of lau^f. 
J)e l< i:iie V. 1,d. Fiugal, 16 Ves. 167. Uu.vaDiAN,' 
'rKSTA.iuhXT \uy. ^ ' 

Devise failing, being the efrent of a paramount title, * 
<-slablKhcd as to otlicr premises, against the express 
i.^tention that they should go together. Southey v. 

I d. Somerrilte, 13 \’cs. 480. 

Heal CNtatc in Bcrir.uda passes by a w'ill not duljrf 
exw.utcd to pass real estate. Sbeddon v. (Jtwdririi, 

8 \ cs. *181. Stat. OF FuAirns. 

J'roducc of roll estates cuiivcrtod by will, bold to 
pas.sonly where the will is attested by three witnesses, 
.'the will. Id, ib, OoNviaisiox OF PiioPKHTY. .•/■=- 

ilckmnvlodgcnient by devisor of his handwriting to 
one of the witnesses who did nut sec him exej^te, 
gooil. Jf/di/ v. fb'M , 8 Ves. 505. 

Will, not duly executed according lo statute, hafi 
no operation even to raise an elecliun against Mrsofl 
taking personal estatT^. Lap. El. llrhesier-, 1 Ves*' 
372. Sbeddon v. (nioiirich, 8 Ves. 481. Gardiner*\\ 
v. Fell, 1 Jac. FLLvxmoN. 

Where i-cni estate is charged with legacies generally 
by will duly attest'.d, legacies iisay be revoked or 
charged ky an unattested instrument* Buekendge 
Ingram, 2 Ves. J. 665. Will, HeVSdcation of. 

Lund devised by will not duly executed, the heir, 
having a legacy upon express condition not to disa'p«, 
point the will, must elect. WhUtler v. Webster, 2\ 
Ves. J[. 371. ■ UxiR AT Law ; £r.xcTiON. 

A rent b a tenement ; and therefore cannot pass by 
will without three witnesses, if Out of freehold ; the 
word ** tenemeut” being jn the statute of frauds, 
s s 
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Eahergham v. Vincent , 2 Vcs. J. 231. 4 Uro. C. C. 
363. Stat. ov Fit \un». 

One of throe witnesses to will not to be found, but 
on sufficient evidence, will declared well proved. 
hin^eld V. iMtnlwri, Did:. 3.37. 

Jiiit ill Bird V. Butler, will not declared well exe- 
cuted, but trusts to be perfbrmeil and carried into 
execution. Id.ih. note, and see id. 349. 

AVill, subscribed by three witnesses, before whom 
testator declared it to be liisevill, but did not si^n it ; 
such declaration is equivalent to signing it lud'ore 
them, and such will is good within the fifth section of 
the statute of frauds, and is also a good will of revo- 
cation within the sixth. EUh\. Smith, 1 Vcs. J. 11. 
\Vii.L, Aitvstation’ of; Fkauhs, Stvt, of. 

Devise of all lands and tenements in or near F, by 
a will attcisted by two witnesses only, where the tes- 
tator bad freehold, will not pass leasehold ; contra, if 
he had only had leasehold, Chapman v. Hart, 1 Vcs. 

271. WlI.L, C. OF, WIIAT FASSI S. 

Testatrix executed her will in the presence of two 
witnesses ; she afterwards said, in the presence of a 
third, ** this is my will,” hut did not put her seal, nor 
say her name was of her hnnd-writic Lord llard- 
wicke inclined this will was void, because not exactly 
conformable to the statute 29 Car. 2. Crifle v. iiryle, 

2 Atk. 177. Stat. of Fuauds. 

Sealing her will without .signing in tlie presence of 
a third witness, would have been sufficicui to make it a 
good will. 1(1, 

Where a sum of money is given originally out of 
land, a will with that charge must bo equally e.xccuted 
with the same solemnity, bec'ausc it is considered :i<s 
part of the land, lirudenell v. Bau^htm, 2 Atk. 

272. WiTJ. ; l.ECiAriFs ciiAiioF.D'^iN Lind. 

The rule is the same as to revocations of a dcvi.«:e of 
lands, and a revocation of a sum of money charged on 
lands ; they must be revoked in the same manner. Id. 
Wix-L, Revocation. 

When a first will charges real estate with legacies, 
and a second gives general pccuniaiy ones, though not 
executed in form; yet, the latter legacies will be 
equally a charge upon the land. Jd, 

A trust is limited to A, his heirs and assigns, or to 
such as he or they may a ji{)oint ; A devises tlicse lands 
by a will attested but by two witnesses ; the will voul, 
and shall n<it operate as an apjiointni: nt. 11 «;;'.%<(/// v. 
Wa^staff, 2 V. W .263. Fowik, Kmxi'iio.n of. j 
A, possessed of a term of five hiiiulred years in 11 
acre, afterwards purchases tlie fee simple in C’snanie, 
and devises U acie to J in fee ; but the will is not at- 
tested by three witnesses : the term shall not pass, lie- 
causc attendant on and part of the inheiitaTire. 
Whitchurch v. 2 I*. VV. 23fi. (lilb. 1>|. 

Rep. 168. 1 Stra. 619. S. C. 9 Mod, J24. 'I’noi 

ATltSDANT. 

CopyhobI surrenderred to the useof a will, shall pa8;» 
by a will attested by one or two witnesses oidy. Il ng- 
staf v. Wagistajf', 2 1*. W. 258. ( 'opi iioj.d. 

Though wheie a copyhold is surrendered to the use 
of a will, there need not be three witnes.ses to such 
will, because the copylioKl passes by .surrender and 
not by the will ; yet, a trust or erpiity of redemption 
of a copyhold cannot pass by a will, unless attested 
by three witnesses, h!. *2fil» CopYiror.D. 

A foirner will of laud is cfiiicelled, tin* testator sup- 
po'ing a latter v.ilt by^iirn inailc of the same land to 
the same etrect, was good. If liial prove .^ *001 to bo 
duly exeeiitod, eqi*iiy will set up the forr.u-r will. 
Ouiuns V. Tnrer, 2 Vern. 743. S. (', Pie. Ch. 459. 
Gilb. Eq. !t .p. 130. 1 V. \V. .>43. 

* In De'-ernher, A made bis v ill ; and in Jau nary 
following, desiguiuj: lo make ambefalion, he ordered 
a devise to be. interlined. 3’he was read in this 
state to the te.statoi', who approved it, and put lii.s si-al 
on the wax in the presence of the three witnesses 


who attested his will at first, but jio didNjiot subscribo 
his name de novo: held, a godil si^tng^^ fop the t^- 
tator’s subscribing is only with a view thflttbo^ witr 
nesses may know the will again. ToicnsSnd v; , 

Vin. Ab. tit. Demise, (R. 4.) 142,^1. 3. • ‘ ■ - 

A child of a residuary legatee, is no Avith^s. to-,, 
prove a will rt biting to .the personal estfttq by the.'civil - 
law : by which law only such will ill determinable. . 
Thmiiics v. Smith, 1 P. W. 10« Pn. Witness, 

(’OAIPF.TFNCY OF. 


VI. Atifstation. 

6Ve idfo Pii. Kvrur.NCF., 27. (jf). 

AVheie ])ower was to be executed by will, signed 
and published in tiio presence of, and attested by' 
three witiiesscs : hrlJ, that a will concluding with 
this dcclaralion, “ this is mv last will and testament,” 
and cxpressi d to Ix! signed by the te 3 tatrix in the pre- 
sence of the three attesting witnesses, was not a gnixl 
appointment, hecaiise the publiiratioii was not attested. 
Stanhope v. her, 2 S. iS. S. 37. PowErt, F'xecution 

OF. 

Proof of the handwriting of an attesting witnes.s to 
a will, received under particular eircumstances, in 
order to found a dcrucc establisliing the will. James 
\. I'anidl, 1 Turn. & R. 417. Kviuexce ; Proof 
OF IIamiwhiting. 

Implication is, that witnesses to a will saw the 
testator execute, if so situated, that the^ might have 
Slum him ; not where they were in an adjoining room, 
and could not. Morrison v. Arnold, 19 \'cs. 671. 

Will held v\ell altesied, though one of subscribing 
witnesses w as evcrmlor in trust under will, rhipps v. 
Pilcher, 1 Mad. 144. 

Devise and beriuest of all the testator’s real and 
personal cslale in (iienaJa, to pay all such annui- 
ties, legacies, or betpiesl, as he should give or bequeath 
to 1)0 paid out of, or charged upon his real or personal 
e>tate in (iicmula, by his will, or any codicil whether 
witnessed or ni»t. A charge by an uriattested codicil 
L void, this being not a chaige by the will of legacies, 
but a reservation by a will executed uccovding to the 
statute, of a powei to charge by an uimttestcd paper. 
As to the objection that tlie real e.state wasnotcliargcd 
as a .subsidiary fund to ihegeiieiiil personal estate, t/n. ? 
J»W V. t'nnynohnni, 12 \ cs. 29. Fuauds, Stat . 
or. 

Attestation of a devise, by a mark, good, within the 
statute of frauds, llarriynt v. Harrison, tt Ves. 185. 

Attestation of a devise by a mark, good, within the 
statute of frauds. Atidy v. drix, id. 504. Stat. of 
Fuacii.s, 

Legac'ics out of real estate given by unattested pa- 
]xrr, cannot stand unless that pajier is clearly referred 
to by will duly executed so us to be incorporated with 
it ; the circurnstaiice. of its being inclosed in same 
cover with will, nut sufficient. Smart v. Prujetm, 
6 Vcs. 560. 

A younger brother beyond sea liaving contracted to 
buy a real estate of his elder brother, makes his will, 
charging his estate with great legacies; but the will 
is atic.^ted o'dy by two w'itncsses; afterwards the tes- 
tator dies vvitliout is-ue, leaving his elder brother 
execiitoi and In ir ; the heir may retain out oi the 
assets the whole jnirchasc money, though entitled 
asfain lo the land us heir. Coppin v. Coppin, 2 P. W. 
291, Aiimon. of Asskts. 

W ill attested by the witnesses, where the tc.slatrix 
couhl see them through the windows of her carriage 
and of the- attorney’s office, well attested. Casson v. 
Dade, l.Bro. C. C. 99. 

J W 'surrendered to the use of his will to be pub- 



A lieslation. WILL. 


Itslied in^te^ preKQce of three or more <^ible. 
witnesses $ ipaue his will, and devised the copy-' 
holds, but the will not being attested by any witness : 
held, the copyholds did not pass. Cuwdwin v. KiUha, 
Ambl. 684. * (JOI^YHOLD, SuiinSNl^ER OF, 

Will Subscribed by three witnesses, before whom 
testator, declared it to be Ids will, but did not sign it ; 
such declaration is equivalent to signing before them, 
and such will is good within the Gth section of the 
Statute of frauds, and is also a good will of revocation 
mthin the 6th. lUfis v. Smith, 1 Vcs. J . 1 1 . Fmaod, 
Stat. of ; Will, Execution of. 

Witness may attest separately ; in that cjoie, if tes- 
tator acknowledged before each, or signs before one, 
and acknowledges before tlie rc-st, it is good ; but 
otherwise if he signs it before each only, because three 
different executions, and no one good witiiin the sta- 
tute. Jd. 16. 

Testator acknowledging signature to will before 
witnesses, good, as to land. Grayson v. Wilkinson, 
Dick. 158. 

Not necessary, under tlie statute of frauds, that a 
testator should sign in the presence of the witnesses ; 
bis acknowledgment of his hand-writing is sufHcierit, 
although done to the several witnesses, at diifercnt 
times. Grayson \. Alkinson, 'i IG-i 

Attestation of marksmen uiidc‘‘ '■ a'atute of 
frauds. Jd, ih. 

If testator, by will projicrly attested, charge real 
estate with legacies he shall after give by codicil ; a 
legacy by codicil not attested, is good. Inchnjuin v. 
French, Arabl. 41. S. C. Ilidg. ‘230, and I Cox, 1. 

Where the testator owns his hand heforc the wit- 
nesses who subscribe the will in the testator’s pre- 
s«ence. the will is good, though all the witnesses ditl 
not see the testator sign tlie will. t^iKtnehome v. 
Kvelyn, 3 P. W. 25-4. 

A trustor equity of rcdiiiiiption of a copyhold can- 
not pass by a will, unless attested by tinee witnesses. 
IViigsiaJfe V, Watrstajl’e, 2J*. \V.2.>8. Appteyard v. 
Hu/fd, Sel. Ch. Ca. 42. ( 'oi'vnor.n ; Tiir.sr; Kqiitv 
« p Rkokmfi jnv. 

A witness proving a will of land, swears that he 
subscrihe<l it in the saiue room, and at the testator’s 
request : held good, tliougli not said in the testator’s 
presence. Long ford v. J’lyrr, 1 P. ^V. 740. 

A witness to prove a will of land, ought to prove 
that the will was executed in his prcsoricc, and aho 
in the piescnce of the tw'o other witnesses, and that 
they subscribed iti the presence of the icsi'Hor. In, ii . 

One of the three witnesses to tlie will \ a devisee 
of part of the land, wlietlicr not a good witness, if he 
aliens the land, without covenant orvvarraiity, Ihingh 
V. llolloiray, 1 P. W. 557. 

The witnesses to a will subscribe their names at *< 
window in a passage, where tlicy could sec hut part 
of the bed on which the testator lay, and he could 
not, as he lay there, see them attest his will ; this 
will was set aside, as not being duly executed. Clark 
V. Ward, 4 Bro. P. C. 71. 

A will of land written by the testator, and published 
in the presence of three several witnesses, at three 
several times, and attested by all at tlic said respective 
times in the presence of the testator, sufficient within 
the stat. of frauds; hut whctfier the man’s seeing the 
writing to be in the presence of the witnesses he suf- 
ficient, qii,? Cook V. Parsons, Prec. ,Chan. 184. 
S. C. 2 Vern. 429. 

VII. PuBMCAl'ION, Be- PUBLICATION, AND RevI- 
vxvAL or. • 

Testator by will, charges all his estates with pay- 
ment of debts, and makes his son residuaiy devisee ; 
afterwards purchases copyholds which are duly sur- 
rendered to the use of his w'ill, and by codicil devises 
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those copyholds to his son 'in fee: the codicil held 
a republication of the will, so as to subject those copy- 
holds to the payment of debts. Jiawley v. Eyton, 
2 Mcr. 128. Will, C. Q» ; CHAROBjpN Lands. 

Testator by his will devises all his freehold and 
copyhold manors, &c. and real estate whatever, upon 
certain trusts ; and gives to the same trusteed a sum 
of 35,000/. to lay out in the purchase of lands, to bo 
settled upon the same trusts, lie aftcrwunls contracts 
for the purchase of several estates ; and, by a qpdicil, 
specifying some of the estates which he had so con- 
tracted to purchase, devises them to the same trustees, 
upon the trusts of his will ; and dii'ccts tliat the pur- 
chase monies sliall he taken as part of the 35,000/. 
coiitirming his will in all other respects. The codicil 
amounts to a rcpuhlicalion of the will, so u to pass 
not only the estates tliercin. specified, but all the es- 
tates contracted to he purchased between the dates of 
tiic will and coilicil. Ifulme v. Ilcygale, 1 Mcr. 285. 
Will, C. of, what passf^s ; AiTiTi-PrucHAsrs. 

Estate contracted for after general devise, will pass 
by repuhlication, and must be paid out of irersonal 
estate, liroome V. Moiick, lOVcs, GOl}. Conthactj 

\\ ILL, O. OF, ^TIAT PASSK9. 

1 Lstjtor devised all his real estate to his sister for 
life, remainder to her children as she should appoint ; 
for want of appointment, to all her children and their 
heirs, as tenants in common. His sister having two 
daughters, by a codicil, declared to be a codicil to his 
will, not then at hand, he gave one of them an- an- 
nuity ; and directing his annuities to he paid out of 
his 3 per cent, stock, he charged them on his real 
estate, in case of a deficiency, and directing the resi- 
due of his personal estate to be invested in freehold 
lauds and iicrc(\|t aments, be recommended to his 
sister to settle and convey, or join with her husband 
in settling and conveying all his estates and property 
which she might denve from him after his decease* 
ti> the use of her two ilaughters for life, in such parts, 
shares, and proportions as she should approve, with 
remainder to their respective issue and cross remain- 
ders, and the usual powers and clauses in strict set- 
tlement. 'I'hc testator's sister died in his life, and her 
two daughters were his co-heiresscs. Some real es- 
tatf:s were purchased between the executions of the 
will and codicil ; as to the real estate the will is not 
revoked, hut is republished by the codicil ; and’ the 
two nieces are entitled to all the real estates, and to 
tliosi*diiccletl to be purchased, as tenants in common 
in fee. Mi'ggison v. Mtwre, 2Ves. J.G30. kVijLL, 
(’. OF ; Will, R i:\or. or ; Codicil. 

Since the statute of frauds, annexation of a codicil 
to a will, not admissible evidence of repuhlication, 
lK^causc parol. Hanics v. Crnur, 1 Ves. J, 495. 
3 Bro. C. C. 2. Vide cont. 3 Atk. 798. Fraud, 
Si at. of- 

Keuewal of a prchendal lease is an ademption of a 
liequGst of it ; but a codicil to the will, though to 
puss after-purchased pioperty is a republicatioa of the 
will, aud the loasc sliall pass by repuhlication. Cop- 
pin V. I'ernyhongh, 2 Bro. (J. C. 291. Leqacv, 
Ademption OF ; Lease, Renewal of. 

lake as with rUAites, the revoking a will which 
has revoked a former one, revives the first. Harwood 
V. Good right, Lofit. 57^. 

Codicil docs not operate as a repuhlication of a will, 
unless it is annexed to it oi the contents, shew the 
intention. Alt, Gen, v. Downing, Ambl, 573. Co- 
dicil. , 

The execution of a second will is a revocation of 
the first, and cancelling the second afterwards, does 
not set up the first again. Exp, Hellier, 3 Atk. 798. 
Vide cont. 1 Ves. J. 495. 

Eveiy codicU properly attested, is a repuhlication 
of the will. Gibson v. llogeri, Ambl. 97. S. C. 
1 VeSt 485. 4 Ves* 288. Se4, qu. Codicil. 
s s 2 
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Republicntion of will bv coiUcil, does not require 
any precise form, nor need it Iw sinnexcd to, or in- 
dorsed on tlie will. Votter v. i’offer, 1 \es, 442. Sed 
qu,? see ante. 

By the addition of a codicil, every thinjr is set up 
in the will not altered by the codicil ; and though the 
codicil has no date, yet if it ap})car by evidence to 
have been executed subsequent to an act which might 
amount to a revocation, it will operate ns a rcpublica- 
tiou. Curie v.Ciirtr, Ridg.210. Ainbl. 28. 3Atk. 174. 

S Ji directed his executors *to pla(^e out 1000/. at 
interest, and to apply the interest for tlic roaintenaiu c, 
ixc. of his grandson, empowering them to pay part i»i' 
the principal os an apprentice fee, and the residue to 
he transferred to him at twenty-one. Testator put 
his trrandson apprentice, i^nd paid 12G/. with him ; a 
year after testator made aWlicil to his will, and gave 
him a legacy of 1000/. The question whether pay- 
ing the apprentice fee was an ademption pro Imiio : 
held, that as the 1000/. was not given for that purpose 
alone, the codicil was a confirmation of the legacy, 
and a republicatinn of the will. Jloome v. IWme, 
3Atk. 131. Lkoac'Y, SnisFACTio.v. 

To make a republication there miis* be ouhnve rc- 
fublirandi, and therefore when testator was looking 
for a paper, and person assisting him, took up liis 
will by mistake ; testator said, that is my will, not 
meaning to republish ; it was held nut a republica- 
tion. Abney v. Miller, 2 Atk. S99. 

Where testator, after making Ids will, surrendered 
college lease, and took a new lease, hcM a revoca- 
tion, and that a republication of the will would not 
alter the case, the very thing itself being entirely an- 
nihilated.' 8.C. //). 

A codicil, attested by three witr.:jsscs, and ratify- 
ing a will, amounts to a rcpublicaliou of that will, 
and both ouglit to be considered together as one will. 
Achedey v. Vernon, 3 Bro. P. C. 91. S. C. 1 ('om. 
381. CoilK-IL. 

Making a codicil, and annexing it to the will, is 
no rcpulmcation of the will, ilniUm v. .Smi/oo./, I 
2Vern, 722, Pre, Ch. 439. fiilh. Kq. Rep. 115, 
120. 6'ft/ qna:fe, vid. and;. 

A codicil whicli eoiir«!rns only personal legacies, 
will not amount to rcpubli('ation of the will, so as to 
pa^s lands purchased afUM’ the maki»»g of the will. 
Utrvdev, lius<cl, 2 A'ern. <i25. S. (’. 3 (’li. Rep. JG9. 
WiF.!., (J, or, wii M I'A^srs An ni-Pi i<i'n.\si s. 

One devises a lease to liis daughter, an«l afterwards 
renews the lease, and alte.rwaids adds a (MMlicil to 
his will ; whether the rciiewal of the. lease is a revo- 
cation, and whedier t!ie adding a eodi -il io his will is 
a repnblicatioii, qinrre^ Afhml v, f 'nrb’, 2 Vcrn.2:t9. 
jNels. Ch. Rep. Ri'i. S.(\ 

Testator saying his will was in a box in liis study, 
amounted to a repuldioiition. Jd, ih. fil'd qua re, 

2 Atk. 699. 

A held a church lease, of which nine months ha.s 
remained unevpired ; he made his will in siekno.s.':, 
and devised all his interest in sucli lands to I!; A. 
recovering, renewed his lease, and lepuldished his 
will ; resolved, the renewed lease missed liy the repub 
lication. A mm. 2 Irecin. liH. Sed qiuere, see 
2 Atk. 599. WiM., C. or, 

Vm^ R^v(k;atiox or. 

1. Jh/ Cancellation, * 

2. fill Marriaffe and lUrih of Issue, 

3. By Allerution or Alienalio/i, bu suh'iociueni Ad or 

Deed, Will, Codicil, or pthf JuHnimenl, I 

1. By Caitcelliitif.il, ^ , 

Cancellation of a codicil cHectuai uoiwithstanding 
aa interliDeatioQ to the same effeci left, standing io 


the will. Uumtm v. f/lterson, 0 V* 

Cooy.eO, 

Testator gives a moiety of the residue Ij 
in-hospital as his executor should appoint! ' 

wards strikes out the executor’s name, apd' idies. t 
out appointing afiy other executed' 
revocation of the legacy, dmt the- QQurt mil apil 
While V. White, 1 llr6. C. C. 12. 

^Vhcre there are duplicates of a Will Ana ' 

tor cancels one of tliem only, afid the bthef p^ift yi'/ 
left entire, yet it is an cAcctual cancelling oftl^e.will^.; 
Onions V. Tnrvr, 2 \’ern. 7l2. S.C. Prep.-. 

459. (JiII).‘Pq. Rep. 130. 1 P. W. 843. . ' 


2. By ami Birth if Issue, 

iM an lage alone nut a revocation of a will, as with 
the hiith of a child it is. Exception where the will 
prmiiles for ciiildren. Wilkinson v. Adam, ] V". 6c 
n. 4lj5. 

Widower having son and devising away real estate ; 
subsetiueut second inairiagc and birth of child ; held 
no levocation of devise. Sheath v. Cork, 1 V. & R. 
390. Rkai. Em A i r. 

Put w here no heir a revocation may be implied. 
Id, 397. Rkai. Estatk. 

Marriage and birth of child is an implied revoca- 
tion of a will of personal projierty. Id, 397. Per- 
son M. Estaie. 

Second muiriage and birth of children, the wife 
and childicn provided for by settlement, and theiu 
being (‘hildren by former mariiage, does not revoke 
the will made prior. Ej/>. ill, llchesier, 7 Vcs. 
348. 

Whether a will was revoked by marriage and the 
hiith of a child under jmrticiiiar circumstances; 
Qna/e? I'uiti'r v. Ihrr, 5 Vc-s. 003. 

A suiiseipiciit m.irriagi! and the birth of a child 
revokes a will, (/onrr, as to the propriety of admitting 
evidence against the preMimpliuii. Gibbons v. Gaunt, 
4\’i*s. 818. Pi«. Mvij). 

.Muuiul uills hy two nntnurried sisters under 
twenty one, the inamago of one ilocs not revoke the 
will of t!»e otiua. llinvUey v. Simmons, 4 Vcs. 160, 

Mi'II'M. Wll.l.S. 

.Ma.riagu wilii a legatee no rcvixiation. Kwhauhv, 
IhiirnrelC '2. Pro. (ME 220. Mahuiaok; Lkoa- 

'i I- 1-.. 

Marriage aiiil llic birth of a child held a revoca- 
tiuii of a will of land. Syrugne v. Slone, Aiiibl. 
721. 

(Jnc devises real estates to certain uses ; afterwards 
bv deed lie coiiveys it to the same uses until lie mai- 
iies, :i!)d then to new uses ; after the deed and before 
inairiage, he, by codicil altesU-.d by three witnesses 
and directed to be uniicxeil to his will, imposes a 
foifeiture upon persons disturbing bis wife, and after 
tile codicil marries : the settlement revokes the will, 
but the codicil sets it up again and the new uses 
springing on the marriage do not revoke the codicil, 
'i'iie subscipient marriage is no revocation of the 
will. Javhonv. Ilurluek, Amid. 489. S.C. Eden, 
263. 

Marriage and birth of a child revoke a will of per- 
sonal estate. Ul, 494. 

Marriage simply is not a revocation. Id, 496. 

.SuliJ4c<|uent inaniage and having children, construed 
a revocation of a wdl. Cook v. Oakley, 1 P. W. 
301. 


3. By Alteratlni or Alienation, by stihseqtumt Act or 
Deed, Wm, Codicil, or other Imtruinent, 

Testator by bis will, gave an annuity payable out 
of bis fiieeltold, copyholdi and personal estate, and by 
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a.5xididl^j^(^fy‘^tfeste(l revoked the imnuitjl : held 
char^re upon llie freeholds. 
gj>f, 2 Sim. 274. Ctiaroe on 

l^pj^tator djjivised his estates at S. and II. to trustees, 
ithould be only one son of I), who 
ii !;>yiphty»onc,efor that son, and in case 
'*J'*^**''^SB****M . sons, in trust for the 

SCicow of ihem, and gave all the residue of his estates 
to t^tees in trust to sell. He afterwards erased, and 
' TO. codicil declared that he intended to erase the diiec- 
>tion^ sell only ; he ih^n gave all his estates to the 
■ton pf D who should first attain twenty-one, and 
' change his name to K. T), at death of testator, had a 
sen' who was still an infant, and afterwanls had an- 
other son. Held the codicil icvoked the <lcvisc of 
the S. and IT. estates, and aNo the devise of the re- 
. sidues of his estates to the trustees, and that l)*s eldest 
son took under this codicil an immediate vi'sted inte- 
rest, both in the estates of whicli the testator was 
seised at the date of Ids will, and those he aftw- 
waids purchased, and conse(|uently was cntitlefl to the 
rents during his infancy. Dnpu'ld v. /C/h c.s-, 2 S. & S. 
544. Codicil, Will; ('. ok vi-.sikd iNTLnKST. 

Ily deed of 4th Nov. 1800, (heini^ the s ♦tiement 
made on the luaiiiagc of A uml IT,) fii#* •. ♦c 'i <1 wife, 
li, ill exercise of a gi'iier.'il pi.w -r of'j.pfji.' • ‘CMt vested 
in her by a previous tleed of i. 4ih of i\i;n 1799. ap- 
pointed certain freehold hr ;ses to the use of trustees 
during the joint lives of herself and her husband, for 
her separate use, with the leiuaindei, in the event of 
her dying in the life-time of her husband (wliu'li haji- 
pened,) as slioslioulil appoint by will aro'sted by thiee 
witnesses, with limit a lions over. Shortly alter liev 
marriage, B by will duly attested by thiee wit- 
nesses, devised tluj houses to her husband in fi e : after- 
wards in 1811, she and her liushaud executed a dn.'d 


attested by two witnesses, by wliieh, aflei rcciling the 
indenture of the 4lli May 1799, hut not inentuming 
the marriage settlement., I*, in exercise of the power 
given her by the dc.c<l of 1799, and of all other 
powers. &c. appointed the messuages to the use of her 
niishand for life, remainder to the use of herself foi 
life, remainder to the use of the children of the niar- 
liage as she should appoint, and in default of appoint- 
nient to all the children oquallv in tail, remainder to 
her hushaud in fee. Held that the deed of 18 1 1, did 
not operate as a revocation of the previous will. Kil~ 
heckv. Wiwd, 1 Russ. 5(i4. 

An envelope containing a will and odi' 11 propc-,'\ 
executed, and also a suhse(|ucut will, ^ II of real 
estate) not so executed, and hearing an mdorseniciit 
relative to the first will anil c.i)du'.il erased, and by 
fresh indorsement, sjiecif^ing to contain the will of 
last date, as ** the last will,” ; held that first will 
and codicil were not revoked tlici cby. G ran licit v. 
Oarthiviiite, 2 Russ. 90. 


Alter will, testator mortgaged estate in fee with 
proviso in case of repayment to reconvey to tc.stator, 
or to .such person, or for snch estate, and to such law- 
ful trusts, &c. as testator by deed, iicc. should appoint, 
See. : such conveyance operates us a revocation of the 
will pro lanto only, hra’m v. Rr/iin, 0 Mad. 221. 
MoR'lG.lGi:. 

A bequest of money connected witli a devisci void 
by the statute of mortmain faihs, though the devise is 
revoked by a subsequent conveyance or surrender, 
S^mblc. Att, Gen. v. liuixwant 2 Jac. 5: W. 270. 
Mortmain. 

[f A, being entitled to estate under a contract to 
purchase, devise it to R, and afterwanls takes a con- 
veyance of the estate to himself and Ct though only 
in bust for himself, us to C- .and for the purpose of 
barring dower, it is a revocation of the devise ; but 
secus, if he had taken a conveyance simply to himself 
alone. Ward v. "Moore, 4 Mad. 368. 


Partition after. .devise> is no revocation. S. C. id. 
372. 

A codicil not to be presumed a revocation, unless 
it distinctly appears. Griffiths v. Grieve, 1 Jac. &c 
\V.31. 

A covenant to surrender copyhold previously de- 
vised, is a revocation of the will in equity, if the sur- 
render would have been a revocation at law. ‘ Vawser 
V. Jeffeiy, 2 Swan. 268. Sec this casei 16 Ves. 519. 

CocYiioi.n, SruUK.NDEU ot\ 

Thtnigh u conveyance fur particular pUipuse will 
necessarily u])cratc as a revocation no furtner than the 
particular purpose, yet if i!ic conveyance goes beyond 
what ilic paiticular purpose iiiquires, it will be a re- 
vocation. Id. 272, 3. C 0 NV 1 .YAN( K. 

So a conveyance of the whole estate though for a 
paitial purpose. Id. ih, 274^. Convj.vance. 

Impel feet conveyance, may, as evidence of intent, 
opcintc as a levocaiiou. id. ih. Sec this case, 
16 VCS. 519. CONVI VANCK. 

A, the rot trust, devised to I l,;uid then directed 
her trustees to make new convcyaiices to other trus- 
ters to her and her lieirs, and diwl without new publi- 
cation ; held i^revocatiou. Id. 276, 

.1 l. jiijg ill possession of mines and iron works, 
under lense.s of unequal duration, by will bequeathed 
25,000/. to R ** as a capital for him to become partner 
with my executors of one-fourth share in trade of all 
those woiks so long as the lease endures,” with a 
devise to 1 1 and his wife of residue of his estates, real 
and jMiisonal. Ry codicil testator gave to W three- 
ciglilhs of concern at iron-works : ** the partnership 
will stand at my death W three-eighths, 11 three- 
cigluh.s, R two-eighths,” After R’s death, W, H, & 
R carried on \vo|jks for Iw'o years, selling iron manu- 
factured not only from the produce of the mines, but 
from other .sources. Held, that codicil revoked re- 
siduary elause in favour of H’s wife as to the trade, 
and that concern was a partnership in trade. Crato- 
shaif V. Manle, 1 Swan. 495. I'.xitTNERsiiii* ; Will, 

G. OK, 

1 cslalor gives 4000/. to trustees upon trust for his 
two daughlui’s at twenty-one, and directed that tho 
legacy duty due in respect thereof shall be paid by 
his executors out of the residue. Ry codicil reciting 
this bequest, and that he is desirous of increasing the 
same to 5000/. he revoked the gift of 4000/, and gives 
5000/. upon the same trust, /kc. Ry a second codicil 
Tccirtng the former, and that he is desirous of further 
increasing to 6000/., he revokes the gift of 5000/. 
and gives in lieu thereof 6000/. iqioii the same trusts. 
This is not a revoiv.il ion but suhslitulion iu each in- 
stance, and the 6000/. is therefore exempt from tho 
legacy duty. Gwper v. Day, 3 Mcr. 154. Will, 
C, ok; Lic.acy Di.ty ; Legacy SuBSTnuriON. 

'I'csUitor herpu'aths as follows : ** As to all that my 
leasehold house in L, and all my household goods 
ami fuinituic tlicic and at S, and as to all my plate, 
linen, cliliM, pmtuics, live and dead stock, |imd all 
the resiiliie of my goods, chattels, and personal estate, 
ixc. L give and l)c(|iieat!i the same to A.” Ry a jeo- 
ilicil, he revokes the bequest ** of the residue” to A, 
and gives " the rcs?tliie of hi.s said personal estate’* 
to R ; the gift of the general residue only, and not of 
the articles enumerated, is revoked by this codicil. 
Clnrhi V. Butler, 1 JMer. 304, 

A will, deiisin^ estates l«r lifc without impeach- 
iiuait oi' waste, uot revoked by codicil directing the 
trustees to jet until tenant for life married, such leases 
under rcstrieliuiis, one of which was that the lessees 
.should not be unimpeachable of waste. Lndiington 
v. Boldero, Coop. 216. 

Devise of the equitable fee, under a contract to 
purchase, revoked by the conveyance of a trustee and 
his heirs to such uses as the devisor should appoint 
by deed, with two witnesses or will ; with remainder 
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lo him for life ; to the trustee for the life of the de- 
visor, to bar dower, aud lo flic devisor in fee. Ihuo- 
lins V. 2 V. & li. 38'2. 

Distinction between intention and alteration of 
estate^ as the ground of revocation of a will. Id. ib, 

RevixMtion by foolftnent lo such uses as the devisor 
shall appoint, witii remainder to himself in fee. 
hi. ib. 

Distinction where partition was the sole object. 
Id. ih. 

Hevocation bv contract to sell a devised estate. 
Jd. ib. 

Where a testator interlined his will to except the 
plaintiff, who was named a legatee under it with 
others, and also made a codicil expressly excluding I 
him, but afterwards obliteratv^d the codicil without 
doing the same with the lbterliiieation of the will, the 
court admitted the plaintiff to an cipial interest with 
the other parties Uking under the will, ronsidtMing the 
inference as certain that the testator .so intended. 
lUterson V. Vitersoiif Coop. GO. iS. C. d Ves. D. 
122. Will, ok, who take. 

llcvocation of a devise by a contract for sale, though 
rescinded after the devisor's death. Bminett v. Kl. 
J'c/wtonW*. 19 Vcs. 171. * 

A binding and valid contract for the sale of lands 
deviscil, is in equity as much a revocation as a con- 
veyance would beat law. Jd. 17H. 

Devise of real estates to be sold, and the produce 
applied in the same manner as the residue of the per- 
sonal estate. Codicil not executed so ns to pass leal 
estates, revoking the beijuest of the residue, docs not 
affect the will as to the real. Cnllini v. A'nh/t*, 3 Mcr. 
691. 

Mortgage in fee after a devise, is^ a revocation pn/ 
tanto only. Tucker v. Thurstaii, 17 \cs. 134. 
IMoutoage. 

Devise of real estate not revoked by bankruptcy ; 
distinction in that res()ect belwecn bankruptcy and 
disseisin. Charman v.Charumn, \4 Ves.b^0. Hank- 
jirercv. 

Settlement of personal estate upon a second mar- 
riage, upon trust to pay such per^jns, &c. as the set- 
tlor shall by deed or will appoint, and in defauU there- 
of to his issue. (Joust ruction U|iou the whole that it 
was to operate unless a subsequent instiumcnt should 
be executed : a prior will tiierefoic revoked. v. 

fiorhurit, 13 \es. 340. !Sj r.i.i. nj. 

Distinction as to tiic eH'tct of a partition a 
demise; if the conveyance’goes no fn it her, the devise 
is not revoked, as it is if he takes the divided estate 
with a power of appointim nt. Mitundrell \. Mann- 
drclt, 10 Ves. 2ob. i*Ai< iiiioN. 

Revocation of a devise hy an eM.’linnge, though the 
land, after the dcatli of the devisor, was restored to his 
heir, under an arrangement in consequence of a dc- 
fept discovered in the title of the other party to the 
exchange. All. Hen. v. Vigoi , 8 ^'es. 25G. 

I'he ground upon which a pai tition does not re- 
voke a devise. if tlie oljject is to do anything be- 
yond mere partition, it is a rcvncatioii. Jd. 281. 

l*AHTITIf)N. 

Disseisin and remitter by ciAry no revoc:ation of 
will. /r/.2H2. 

No instance of a revocation ^f a will at law being 
hedd not a revocation in equity, where the paitial, 
iiarticular, purpose •wa.«« not for charges or incuin- 
brauces, or to pay debts. Jlarmtuhl v. Oalander, 
8 Yes. 126. 6 . 

rodicil reciting a specific and limited purpose, re- 
vokes tlie vyhole devise, deeliiiing the trusts again, 
with the proposed alteration, and confirms tlie will in 
every particular not thereby altered or revoked ; the 
omission of one trust, though probably against the in- 
tention, can uot be Bupplied. JLdder v. JJtncell, 8 Vcs. 


Testamentary appointment of guar^inp ^>1? 
vokfd by a subsequent testamentary ippointment ilfit 
execiucd according to the statute, and not direcUy 
importing revocation. Kxp. El. lichestrr, 7 Ves.Sdff. » 
Guardian, r>sT^Mf.i«TAi(Y. J. ‘‘ 

An act inconsistent with will, though, by' somoaccii^ ■ . 
dent independent of will H fails of >^ffect, is a revo- 
ealinn. Id. 370. * ‘ 

An exp^e^s levocation, if only subservient to ano- 
ther purpose for which it is incompetent, shall not 
revoke, /d. 379. 

Will may be revoked by an instrument not attested 
as wouhl be re<|uiit‘d to give it rdiect ; any disposition 
that would, bv the instmineiit, have completely put an ' 
end to that will, shall have that effect ; the instrument 
becomes ineffectual hy accident or circumstances de- 
hors the w ill. Id. 374. 

Where the act is valid for the whole purpose, but 
hy disability of person to take, or some mailer dehors 
or suhseipiont lo the will, it is ineffectual, it is a revo- 
cation. Jd. 373. 

Disposition so made by will as to have legal effect, 
and afterwards another, by whieh the former would be 
revokeil ; but the other substituted, and it is evident 
that testator did not intend revocation for any otiier 
purpose than to give it ctll cl, if the second instrument 
cannot have effect of disposition, it shall not be a re- 
vocation. Cited Id. 372. 

I'lic effect of revocation in equity, produced by an 
agreeinent for partition, in such a manner as to de- 
piive the testatrix in ctpiity of any interest in the es- 
tate devised ; and the devisee disappointed, has no 
right to compensation from heir. Enollifs v. Alcuck, 

7 Vcs. r>r>8. 

Aleie partition, whether by compulsion or agreement, 
is not a n;vo(‘ation of a will ; hut the slightest addi- 
tion as a (>owcr of appointment, prior to the limitation 
of the uses, is sufliclent. Id. 5G4. rAiiTiriON. 

Devise of fee furni routs revokt;d in equity as well 
as at law, by subseiiuent conveyance to trustees, oper- 
ating an alteration of CNtale beyond mere purpose of 
securing a mortgage ; but on account of laches of 
plai 11 tiffs, the Iieirs at hiw', court would not give relief, 
fuithei than hy retaining bill, with liberty to bring ac- 
tion, ^c. to give an op|>oitiinity of taking opinion of 
com I of law, whether there is a revocation at law, or 
vvliether couit of lavv will presume a republication from 
ioii^' possession ; leaving it upcMi vvliether plaintiffs aie 
entitled to any account, .and for how far back, i/or- 
nunui V. O^liiHder, 6 Yes. 199. Pu. Retaining 

Bii.i, ; LAf'iii..s. 

\\ herevi.T the whole legal estate is conveyed, whe- 
ther for a partial or general purpose, witli the .single 
cxccpti )n of the case of paitiiion, a court of law has 
nothing to do with the purpose, hut is to sec whether 
the iritere.st remains the same in the devisor as at the 
date of the will ; if not, w hether the purpose is par- 
tial or general, by way of charge or not, it is a revo- 
cation at law. Jd. 218. 

Devise is not revoked in equity by a mortgage in 
fee, or a conveyance in fee, fur payment of debts 
though after debts are paid, the devisor takes a con- 
veyance to him and his heirs. Id. 221. but see the 
case on apj'cal, 8 Yes. lOG. contra. 

(Joiistruction of several testumciitaiy papers, that 
some revoked others, probate having l^n granted of 
all. litmiichiimp v. Kl. IJardiricke, 6 Vcs. 280. 

Testator by coilicil revoked the legacy of 50/. be- 
queathed to his sister. The only legacy given to her 
was 100/. given by the will : as to the effect of the co- 
dicil, f/M.? J.d. Carriiiji^ton v. Papne, 5 Vcs. 405. 

Agiec:ment foi a pai'titioii established against a con- 
veyance, and against a devise, it operating as a re- 
vocation, by depriving the tcstatiix of all lutciest in 
the estate devised* Knoltys v. Alcock, 5 Vcs. 648. 
Acreement. 



JHcvoQation of, 

*l)evise^i^vbled bj a contract for sale. Id, ib, 

, * A devise ptot revoked by a niort^ige in fee to the 
s^dfevisee. * Baxtir v. 5 Ves. 656. Moiitgaoe. 
.. if.\ . • ^vocation of a will by a convoynnee never coin- 
|^;'*jjjilete<l. Ca^e v. Hotjord, 3 Ves. 653. 

'3^ase fo^-.yeara or life is a revocation of a will pro 
■ V'tflwto only; Id, 654. 

I Testator miakes a feoffment after will to the use of 
him^f in fee, or suffers a recovery ; it is a revocation. 
Jd.664. ^ 

By a mortgage in fee of a devised estate, or a con- 
veyance in fee for payment of debts, the will is re- 
voked pro lanto only. El, Temple v. Jh. Chandcs, 

> 3 Ves. 685. 

: ' Articles to sell a devised estate arc a revocation in 
equity, but not at law. WiHiama v. Owens, 2 Ves. J. 
601. Aoreemkn't to sf.i.l Kstatk. 

A devised all his estates to widow for life, remainder 
to nephew, he paying 2000f. to appointee of widow, 
and made her executrix and residuary legatee. The 
estates were held under ciiurcli leases, which testa- 
tor renewed after will ; ipnirc, if a revocation 1 The 
widow by will, in ** pursuance of power,” appointed | 
laintiffs, and devised estates “ so given by her said | 
usband’s will, and all her interest, &c. therein” to 
trustees for nephew, on his paying th«» saiil 2000/. 

according to the true inn it, . ic^uand’K 

will, but not before or oth* • iso.' ‘ .i,>p(.sing the 
renewal of leases a revocalioti, the widow shall be 
presumed to have designedly given edeet to it*al in- 
tent of husband. Trurice v. (iannms, 3 Anst. 821. 
JIkNKWAI. of J^KASl-S J Dl.VISF., (J, (JF J I’oWKK, 
KxKrOTION OF. 

Wliere real rotate is charged wMlh legacies gene- 
rally, by will, duly attested, legacies may be icvokeil 
or charged by an unatlested instrument. Bnekeridoe 
V. Ingram, 2 Ves. J. 665. Wiu., F.xmamion or.^ 

By marriage articles, the husband covenanted to 
convey to the use of lumsell' for life, remainder in 
trust to secure an annuity to his wife for life, in bar 
of dower ; remaimler to tiusleos for years to raise por- 
tions ; remainder to the .sons and daughters succes- 
sively in tail ; remainder to his own right heirs. Af- 
terwards he devised, upon condition that lie should 
have no issue ; and after the will he, in pursuance of 
the articles, conveyed to tiusteesand their heirs to the 
uses and tiusts of the articles: the will is not re- 
voked. Williams v. Ouens, 2 Ves. J, 5f)4. 

'J'hc rules as to revocation applied to legal cstaios, 
arc. in equity, applied to equitable estates. Id. ih. 

Alortgage in fee is a total revocation l iw. but, .n 
equity only pro tanto, Jd. ib. 

Recovery by tenant- in tail, with reversion in fee, 
is a revocation at law : so in ecjiiity, if an equitable 
estate. Id, 598. RF.rovF.iiY. 

Where a devised estate is differently inodilied, there 
is a revocation ; otherwise where the testator remains 
with the same estate and interest, and subject to the 
same means of disposition, though changed as to tlie 
legal or equitable (piality. Id. 590. Jd. 

Fine for the meie purpose of a partition, is no re- 
vocation, even at law. Jd. 600. Fixe X Recovkuy ; 
Pahtitio.n. 

'I'estator devised all his real estate to his sister for 
life, remainder to her children as sh <2 should appoint ; 
for want of uppointmciit, to all her children and their 
heirs as tenants in common. II is sister having two 
daughters, by a codicil, declared to be a codicil to 
his will, not then at liand, he gave one of them an 
annuity, and directing his annuities to be paid out 
of his three per cent, stock, he charged them on his 
real estate in case of a deficiency, and diiectiug the 
residue of his personal estate to be invested in free- 
hold lands and hereditaments, he recommended to 
his sister to settle and convey, or join witli her hus- 
band in settling and conveying all his estates and 
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property which she might derive from him after his 
decease to the nse of her two daughters for life, in 
such parts, shares and proportions as she would ap- 
prove, with remainder to tlieir respective issue, and 
cross-remainders, and the usual powe^ and clauses 
in strict sf'ttlcment. The testatoi 's sister died in his 
life, and her two daughters were his co-hcIrcsses. 
Some real estates were purchased between the exe- 
cutions of the will and codicil. At to the real es- 
tate, the will is not revoked , but is republished by 
the c*<}flicil, and the two ni'ices arc entitled to all the 
real estates, and to tho.<e directed to be purchaied, as 
tenants in common in fee. Meggisany. Moore, 2 Ves, 
J. 630. Wiu., C. or J Couicir. ; Wit.i., Rei'Uuu- 

CAriON OF. 

Articles to settle estates of husband subject to cer- 
tain uses and trusts on first ||md other sous in tail male : 
remainder to hnsbatid in fee. The liusbund confirm- 
ing the articles, dcvis^cd the same estates, in case he^ 
should die without issue male, or on failure of issue' 
male in life of wife ; and by a siibst't^uent settlement 
in fierformanee of articles conveyed to trustees (after 
ceitain list's and trusts) to the use. of his first and other 
si ns in tail male ; remainder to himself in fec«- Tho 
w' <)lc feu beiifi; conveyed, and some of the purposes 
being inconsistent with the will and the articles, the 
will is revoked us to the settled estate. Ds, Chundas 
v. Brifdges, 7 Bro. I*. C. 505. S. C. 2 Ves. J. 417* 
430. * 

if lands devised arc conveyed for a principal pur- 
pose, as a mortgage or payment of debts, it is a re- 
vocation pro lanto only. Brydges v. Chundos, 2 Ves, 
.1.417. 

Partition is no revocation of a devise ; otherwise if 
the object extends farther, even merely to a power of 
appuiutmciit. hi, 429. Partition. 

A deed obtained by fraud is not a revocation of a 
prior will. Ilawvs v, Wyatt, 3 Bro. C.C. 156. Vide 
S.C. on the hearing at the Rolls, 2 Cox, 263. Fraud 
IN ouTAixiNo Deed. 

Ill cases of contract for land before, but executed 
after making a will of land, the subsequent execution 
is not ti revocation , the legal interest coming in esse 
afterwards, would not pass by the will at law, but in 
etpiuy is bound by the prior devise of the equitable in- 
leiv'^l. Verry v. Bhclips, 1 Ves. J. 255. 

Slock was, in conluinplatiuu of a marriage, vested 
in trustees for the separate use of tho wife for life, and 
wit|^ full power for her to dispo.se of it by will. She 
made her will during coverture. She survived the 
biishand, .tnd uficiwards look a transfer of the stock 
into her own name. 'I'his docs not operate as a re- 
vocation of the will, or an ademption of tiie bequest 
of the stock. Jliagu'dl v. Askew, 1 Coz, 427. Le- 
gacy, Ani-.MmoN OF. 

Ferae crovert, under a power, makes a will j after- 
w'ards becoming discovert, she takes a conveyance 
from the trustees to her own use. This is a revoca- 
tion of the will. J.awrcnce v. ira///.s, 2 Bro. C. C. 
319. 

K, by will, orders his estate to he sold, and the 
produce to be divided. He afterwards sells the es- 
tate ; this is a revngition of the will. Arnold v. Ar- 
nold, 1 Bro. C. C. 101. S. C. 2 Dick. 645. . 

Mortgage to ■ievisec, after making of will, is no 
revocation. Peach \P J^liillips, Dick. 538. 

Renewal of lease for lilc, revocation of will as to 
those leases, but not as to l€aso Yor years. Dighu v. 
Lingu*rd, Dick. 500. 

A devises use oi furniture, &c. at B, to his wife for 
life, on cunsideratioii of her residing there. He aftcr- 
waris suffers a recovery of estate, and dyin^ without 
republUhin^ will, the estate descends to heir at law : 
held that wife was entitled to use of furniture, Ac. ; 
discharged of condition of residence. Darleif v. 
Langwoiihy, 3 Bro. P. C. 359. S. C. Ambl. 653. 
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13o6 Revocation of y 

A recovery sufiered of lands devised by will pre- 
viously made, is a revocation ol sucli will as to the 
lands. Id, ib, 

Marriape and birth of diild : held, revocation of 
will made prior to both. Chriftopher v. Christopher, 
Dick. 445. 

Marriage of feme sole before stat. of frauds, held, 
of will. 4th Co. fno cases since .then'). 
Li. :h. 44ff, 

i'rtji.ust of a leasehold without any w'cffds to pass 
Iho ii;;!>t of rcf.ewal, is levokcd by taking new leases 
after t!:e will. Aitornru General v. l)ownin*f, Ambl. 
571. 

Oi.o devises l.'is freehold estates to certain uses, and 
lu '.ueallis a loaseliold messuage to trustees, to convey 
it. to the uses of the freehold, so that tlioy sliall not be 
si )';uv.ti ;l. He afteiwai‘(||»’ suifers a recovery of tli^i 
IVi’cludd cstaU:s, which iiiipcrating as a revocation of 
tlie freehold, the bequest of tlie leasehold is also re- 
voked ; reversed in t'le. hfiuse of lords vts to tins Iasi 
{'oiiit. iJ.-ir/ei/ V. /Jtii /pji/, Ambl. <j 53. S. (’. 1 Dick. 
I‘97. 3 \Vils. (i. liut see v. Siih 2 tiTHlr, 

13 Ves. 49~, oliere L. Kldon said he sliouM be (bs- 
pused to agree v.i:h the opinion of J.. Caiiuien, rather 
than the judgment of tiie house of lords.'* And see i.d, 
Carrintflon v. Pniine, 5 Ves. 401. l.ninuies v. .VtoM/;, 

4 Vcs. (i49. H arif v. 11 Vcs. 280. Ki:- 

iovj;nY. 

Joint-tmiant devises liis moiety, and afterwards the 
jointure was severed ; notliing p.-ssed by llic will. | 
V, Roberts, AmhI. b*17. ,Ioini-ti-. nancy, Sl- 

VKHANCE. I 

rartiiion is not revocation, id. 61 H. Pakii- I 

TION. 

'i'estntor having bequeathed his personal estate to 
his wi e, witii a contingent disposition to any ciiild 
she might be enceinte with, by an instrument executetl 
in the Kast Indies,’ during bis last illness, empowers 
A and B. to invest any gold dust, Ac. which he lia<i 
in bottomry, &c. a.s they sliuuld tiiink most advantage- 
ous, and ileliver the same over to his wife, or her as- 
signs, she running all risk ; held, that this instru- 
ment, though it had been proved in the ecch-siasticnl 
court, was merely an act inter vivos, and not a revoca- 
tion of iJie will. Pi;rott v. .P Anson, 1 Kden, 469, 

One partner by will gives cue iiiulh of <inc twelfth 
of the profits reserved to him, to liis partners. lie 
afterwaras, on the expiration of tiie paitnership, iic- 
news it witli the same partners, giving them r* ginatcr 
interest than they had under the tbnnor arrieies : held, 
they were entitled to one ninth of the testatui *s interest 
in the partnership at his death, and that the renewal 
of tlie articles was not an ademption nor re.vocati(m of 
the devise. liachntU v. Ai/.hl. 260. Wjli., 

C. or; Lioacv, Aijimi*. oi. 

A feufiinent in fee, cxeculeil after a will, is a revo- 
cation, even if there was no livery, .'ip tnou: v. Jloul- 
castle, 3 Aik. 303. 

A covenant to levy a fine to 11 for HifK) y'-ars by 
way of mortgage; remainder as A f;l)onld appoint; 
line levied. A devises to H ; aflciw.ird-; for i(b., cfivc- 
nants that the fine should enure to 1! in Ac?; he!i!, a 
revocation of the will. IJirLs t. Andd. 215. 
S. C. 3 Ken. 217. 

At law, an imperfect ronvm anee is u revocation ; 
it depends on intention, id. In. 

“Intent," does pot picin intent to revoke, but to 
iTiakc a different dispusiUonr id, tb, ^ 

Uesidueto two <‘xccutors in nature of joint tenancy ; 
will revoked by codicil as to one ; other lakes whole. 
Htimphrey v. Taphr, Dick. 161. 

Alter a devise of tithes togetner with a real estate, 

surrender of the Ica^e under which they were held, 
® lease, held to amount to a 
tehtion,c®**» “ ^ republ:c:»tion .was ricct3-;ar\'. 

fyi^ e V. AnAtnun, 2 Ves. 4 In. 
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Where a man has an eriuitable interest in fee in an 
estate, and devises it, and makes a subsequent convey- 
ance of the legal estate to “ the samo uses," it is nt> 
revocation. Parsons v. Freeman, 3 Aik. 749. 

If will be made, and afterwards another will with- . 
out cancelling the*'foriner, 'and either will i^ proved to . 
be confirmed after the other will, jhe whole estate 
comprised in the will so last confirinea, will go accord- 
ing lo the limitations in that will. Phippsv, Anglesey, 

7 llro. P. C. 445. , 

If there are two inconsistent wills of the .same date, 
neither of which can be proved to lie last executed, 
they are both void by the common law for uncertainty, 
and will let in the heir at law, unless such wills are ' 
evplained by some suhscrpient act of the testator, so 
a.s to re (*ijncile such incoiisi.stenry. /rZ. t5. 

If two wills appear, and the limitations in both are 
consistent, and tlicy have both been confirmed by 
various codicils, the wills and codicils may be taken 
together as one testamentary disposition, and such 
cuiistniction made as that the limitations in lioth wills 
.sliall lake place, to the ili!rliCTi.son of the heir at law. 
Id. ib. 

Where a common rer-overy is to a particular pur- 
pose, it sliall ofKuate as a revocation only to answer 
that purpose. I\trstnis v. Preeinan, 3 Atk. 741. Fink 
iV Kimjvkuv. 

(irnnt by a lui.sband to his wife in his lifetime will 
not icvoko Ins will, giving every thing from her. 
liOiti'd V. liriiid, 3 Atk. 72. 

11, after making his will, siiiTendercd the college 
leases ho lia<l devised thereby, and accepted two new 
leases, for which he paid a larger fine : but the last 
lease was nut sealiMl by the college till after the testa- 
tor's death : Held, lliat the first lease was a levoca- 
tion ; but the latter, which was not sealeii, wall not. 
Abney Miilvr, 2 Atk. 593. ‘2 Vcs. 418. 

if t(^stator. after devising an estate for lives, surren- 
der it and take a now lease, it is a revocation. S. C* 
Id, 527. 

So where a feoffment was made to the same uses 
witli those of a preceding will, it was held a revoca- 
tion, and the rule of revocation of wills » the same 
in equity as at law. Li, 

Purebasing the re.vcrsioii in fee. after a devise of the 
life estate, was a revocation pro tanlo, and descends 
tin: heir. Gallon \, Hancock, 2 Aik, 425, S.C. 
Didgw. 301. 

'I'rstatrix gave her real and personal estate to plain- 
tiffs for life ; remain; U;i to J A in tail ; remainder to 
U A in fee, witli a few piicuiiiary legacies, and cliarg- 
{■'1 her real estate with the ]ray incut, if her |)ersonal 
oMate should not be surHcicnt, and by her will de- 
clared she gave all the rest ami residue of her perso- 
nal estate to L. C’s three daughters; Held that the 
testatiix’s cliiirgiiig real estate wch the legacies if the 
pr-rsonai is not siiilicic'it, shews her intention in one 
event to revoke the devise ol personal, and there be- 
ing an alteration of her intention before she finishes 
her will, the coiiNtruetion is, slie has altered her will 
throughout, anil plainti/r:> are not ciititlc*(l to any part 
of the personal estate, hut residue lH)long.s to three 
daughters of 1. ( 1 . Ulrick v. f.ich/ield, 2 Atk. 372. 

M'here the s^jme thing is given in a will to two dif- 
fererit persons, Ld. Coke said, “ the latter words shall 
revoke the former but in J’lowden, in the case of 
Paruinou: V. Yardley it was hold, they shall take a.s 
joint-tenants; but i.d. Ilardwickc said ho rather in- 
clined to Ld. (Poke’s opinion. Id, 

So where a nran gives a horse to A in the first part 
of his will, and in the latter part, he gave the same 
horse lo B, it was held a revocation, and Swinburne, 
|»t. 7, c. 1 , is mistaken in point of law, in saying they 
should take a joint-tenants. Id, 

'I’hc rule is the same as to revocations of a devise 
of lands, and a .revocation of a sum of money cliarged 
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on ; - they must be revolted in the same manner. 
Btyidenell v. Boughton, 2 Atk. 272. VVit.l, Kxe- 
cution; Legacies riiAnnEn on Land. 

- Tliera arc virtual as well as cxpiess revocations, as 
by extinguishing or destroying the thing devised which 
arc out of the statute and remain* as they did be- 
fore. Id. 

SupiMse a will 'is made according to form, and af- 
terwards the lands sold and conveyed to nthcis, tliougli 
the form of revocation the statuto prcst'iibes is not 
pursued, yet it is a virtual revocation, /r/. 

A feoffment to the use of a te'^tator and Ills hf:irs is 
a revocation. If a man (‘hnri>c liis hinds with a debt, 
and afterwards pays that debt, it is extinct, though 
there is no formal revocation. Lands cinrged with a 
ertioi) by a will, and the same given by testator in 
is lifetime, is a virtual revocation, though no actual 
one. hi. 

In all cases where a man gives a personal Icgaey 
charged on a real estate, and the will is rcvoki'tl, 
the legacies are goin*, for wlicn the land is iiieanl. 
only as a collateral sermity, if the thing sccureil be 
taken away, the security itself cannot subsist, hi. 

Testator devises to A all liis diviih-nds on his S. S. 
annuities, and afterwards by codicil gives t C! an 
annuity for life, payable out of bis **', i-. a ’I'tles* 
held not to be a revocation iu lotOy bu; ' na devises 
may stand consistently togci. . Slum Kvnns, 
2 Atk.86. 

A demise of lease for years to the satna jierson, to 
whom the foe is devised, and which commences in iiie 
life of the devisor, is no revocation of the fee. Villiifrs 
V. I’illiers, 2 Atk. 72. 

A mortgage in fee after a devise of tlio estate, is in 
law a total revocation ; in e.(piity pro tan to only. Cks- 
Inn'nev.Scaij'e, 1 Atk. (iOti. i\l<»iu<jA<jr. 

Will sufficient to pass personal estate will not re- 
voke a will prior of real estate, made a<'coi'ding to sta- 
tute of frauds. Limhery v. 2 (fom. 451. 

Kkal Kstatr. 

Tenant in tail male, remainder to himself in fee, 
devises his lands to J, and then suffers a recovery to 
the use of himself in fee, and dies without issue male ; 
this is a revocation of the will. ManvtMdv, Turner, 
3r.\V.163. 

One seised of a lease for lives devises it, and after- 
wards renews ; the renewal is a revocation of the will. 
Id, 16'6. Lease, IIenj-avat. of. 

The same circumstances ought to he proved to have 
happened on part of testator to shew iiU;; t of revo 
cation of will in G(piity as in law, iinic 'icy were 

revented by party intcresteil. Tiggott v. Benrire, 

Ch>m. 250. Lvin. ; Fuauds, Acts preventei) i»v. 

One devises land, atid afterwards articles for a va- 
luable consideration to sell or settle the premises ; this 
in equity is a revocation of the will. Colter v. Toiler, 
2 P. VV. 624. Mos. 277. 

A and B were tenants in common of lands in foe: 
A devised his moiety in ft.'C, after w'hich A and J$ 
made partition by deed aiui fine, declaring the uses ns 
to one moiety in severalty to If in fee : Held, tliat the 
wull of B was not revoked by tiic deed anti fine levied 
iji pursuance thereof. Luther v. Kidhif or Hirhu, 8 \'in. 
Ab. 148. pi. 30. 3 P. W. 169. (ii.)* Sic Sirift v. Jfo- 
berts, 3 Burr. 1490. 

A devisQ of lands to trustees, who are afterwards 
changed by a ctKlicil, is not revoked by tlia cotlicil ; 
but the new trustees shall stand seised upun the trusts 
of the will, although the word-heirs is made use of in 
the codicil. Ach&'leu v. Verutni, 3 Bro. I*. C. 8*5. 
S.C.OMod. 68. TP.VV. 783. Com. 381. 2 Lq. 
Ab. 209. ComoiL. 

One, by deed and fine, mortgages : this a revoca- 
tion of a will only pro Lanio. Ruler v. Wager, 2 I*.W. 
334. Mqr'igagu.^ 

Lands devised to one in fee, and aftei wards mort- 


gaged to the same person, is a revocation t« toto ; but 
if mortgage*! to a stranger, a revocation quoad the 
mortgage only. Ilarknese v. Bapley, Prcc. Chan. 
614. >■ 

A settled lands, with power of revocation by writ- 
ing in the presence of three wilnessc.s, and in her last 
illness, by letter, destr^ a deed of revocation- to lie 
prepared, but died hefore it w-'as done, having by will 
given tile lands to charitable uses. Held, a good ap- 
pointment, tbough no revocation. Pigot v. Penrice, 
Cilb. Kq. Tlep. 'l37. 

A dovisCil lands to bis executor for payment of his 
schedulcfl debts, remainder over j afterwards, he mort- 
gaged part of the lands, and paid most of tlie -scheduled 
debts. 'J'iiis morlgagc was held no revocation, but 
the liecrec was afterwards reversed, without prejudice 
to the heir at l:uv. ruirnidridislon v. Carter, 8 Vin. 
Ab. 147, pi. 25. Moutcaoe. 

One tlevises his land, by will, attested by three wit- 
iio.>scs, aiul afterwards makes anollier will of his land, 
wiiicli revokes all former wills, but this will is not 
duly exceiited. I’he la.^t will being no will, and 
void, will nut amount to a revocaiiun of the former. 
ihiinns V. Ttirer.'i \’ern;742. S. (’. Pie. Cha. 459. 
oi:i>. i q. Ucp. 130. 1 P. W. 343. 

A devises lauds, in trust to permit bis daughter S to 
receive the rents until her marriage, or death ; and in 
case she many with the consent of trustees, then to 
convey the premises to her and her heirs ; but if she 
ilied before marriage, or married without such con- 
sent, then to convey to other persons. S afterwards 
marries, with the consent of her father, who settles 
part of the lands on her and her husband, and dies. 

1 liis settlement is no revocation of the will as to the 
dexisc of the othar lands to S. Clarke w, Berkeley , 

2 Vern. 720. 

J fl, having settled his real estate in trust for him- 
self t(ir life, and afterwards to such uses as he might 
by deed or will appoint, and, in default of appoint- 
ment, to sole use of the heirs of his body, by his will 
noticing the settlement, after giving several legacies, 
devised all tlio rest of his real and (lersonal estate td 
J P (who was not his heir) and the heirs of his body, 
&c. By lease and release, subsequent to the will, 

.r II conveyed the real estate to a trustee for himself 
for life, and afterwards for sucli uses as he should by 
deed or will appoint, with power to raise, for 
debts, &c., and, for default of appointment, for J H, 
his hbii's and assigns. J H died, without altering 
will, or making any other appointment. Held, that 
the l.'ittcr conveyance was a revocation of will, i/u- 
band v. IluhamL 7 Bro. P. C. 433. 

Duvise of lands to A, and afterwards the devisor 
<loviscd the same lands to B, a papist ; both devises 
are void ; for though the last is voiii as a will, yet it is 
good as a revocation. Rupcr v. Consluhle, 8 Viu. Ab. 
141. note to pi. 2. 2 Kq. .Ab. 771, pi. 8. 

Lea.sc and release of estate, .subsequent to will, is 
a revocation thereof. Pollen v. Ifuband, 1 Eq. Ab# 
412. 

A devised lands, and afterwards mortgaged them 
for years, and then levied a fine snr conusance de droit 
come c>'o, iS-C. and nof a fine stir concessit: this will be 
a revocation ; but if tlierc Iiad been a fine sur conemit, 
it had revoked only tauto. Anon. 8 Vin. Ab# 
136. pi. 10. 

A devises lands lo his spiid.1 fciv ninety- nine years, 
dclcnnifiablc upon thiec lives, and charges tire same 
with an annuity of 10/. to his daughter M. The tes- 
tator afterwards demised these lands* to S for ninety- 
nine years, determinable on three other lives, reserv- 
ing a yearly rent of 50/. Held, that the demise was 
a revocation of the devise, but not the annuity, 
there being rent enough reserved to satisfy it# Parker 
v. Uimb, 3 Bro. P. C, 12. S, C. 2 495. 

A devises lands to trustees to pay bis debts, and 
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then to pay his wife 200Z. per annum for^ her life. 
Testator lived several years, and his debts inci^ased 
from^OO/. to 10,n00/., for 8000/. whereof his said 
trustees were l)niind. A, the testator, by deed and 
fine, conveys his lauds to his said trustees to sell, to 
pay debts, and the surplus to him and his heirs, and 
his wife joins in the fine and conveyance. Whether 
this is a revocation of the wife's 200/. per annum, or 
whether she shall have the 200/. a year out of the 
surplus of the money after the debts paid ? Decreet! 
for the wife. Vttmon v. Jones, 2 Vein. 241. S. C. 
l»re. Cli.32. 2 Freein. 1 17. 

One devises a lease to his tlaughtcr, and afterwards 
renews the lease, and afterwards adds a codicil to his 
will. Whether the renewal of the lease is a revoca- 
tion ? and whether the adding a codicil to his will is a 
republicatiuri? -4//iirdv. JRflWe, 2 Vein. 209. Nels. 
Ch.Rep. 162. S. C. . 

A devises lands, aud then makes a mortgage thereof 
in fee. Tliis is a revocation in law, but otherwise in 
equity. Jlall v. Dench, I Vein. 329. IMomtoac.f. 

A man devises land in fee. and then makes a lease 
for years of the same land. The lease, if not made to 
the devisee, is a revocation at lavv pro tan to only. 
Perkins v. Walker, 1 \'ern. 97. 

IX. Nunci:i‘Ativf. Will. 

Sec the stat. 29 Car. 2. c. 3. ss. 19, 20, 1, 2, 3. 
Chit. Stau 1127. 4 Ann. c. 16. s. 14. id. 20. 1 129. 

Suits concerning nuncupative wills to be dismissed. 
Deame's Oid. 9. { 

One seised in fee of land limits a term to trustees | 
for 1(^ years upon such trust as he by deed or will i 
should appoint, and for want of such appointment to | 
attend the inheritance, and afterwards by a nuncupa- I 
five will g^ves all to .7 S, and Ixiing a bastard dies 
without issue; this will not pass the trust of the 
term, Thruxton v. Att, Cen., 1 V'erii. 340. Will, 

C. OF, WriAT PASSLS. 

A died beyond the sea and made a nuncupative 
will ; U took administration here and brought his bill 
for a discovery of the suppq^ed intestate's personal 
estate; the defendant pleaded the will and that he was 
executor, and that A left no assets but hat were be- 
yond seas. Plea allowed. Jaaacy v. Healnt, I Vern. 
397. PouKiON Coe III ; I'misonal Ksi.vil; Pl. 
l*j.£A ; Aomon. 

X. PltOIIAIF. AN1> PaUOF OF. 

See also Exons. IV\ 1. — Pu. Eviu. 2o, 26. 

By 55 G. 3. c. 184. s. 37. 100/. penalty attnclics 
on meddling with testator’s projicity without taking 
out probate within six months after his death. And 
see further as to probate, id. ss. 38 to 51. Chit. Stat. 
956, 7. 8. 

An executor filed a bill before probate ; plea that 
he had not proved Uie will, allow'ed. Simons v. Mil^ 
mm, 2 Sim. 241. Pi.. Pt.i a; Exuii. 

The probate act-book of the pienigativo court con- 
taining an entry of a will Iieing jiroveiJ, and of probate 
being granted to the executors therein iiaine'l, ad- 
mitted as evidence of those p^sons being the execu- 
tors without accounting for the non -production of 
the probate. Cox MUn^ham, 1 .lac. 514. Kviu. 
Exons, • 

Probate of a will not evidence that copyholds pass 
by it. Jerroise v. Dk, 2<urthuuiberlaml, 1 Jac.5c W. 
570. Eviu.; CoFYiioLu. 

Probate is not evidence of •vill of real estate. GUf 
son v. Whitehead, 4 Mad. 244. Pn. Evid. : Heal 
Estate. 

Probate of the will of a married woman which is 
now oe^sary, though formerij otherwise limited to 


her power, by the assent of heir husband with respect to 
any beneficial interest ; not, as to her right, as exe- 
cutrix of another person to make an executor, and 
continue the representation. Stei-eas v. Bagwell, 
15 Ves. 139. Feme Covert. 

A paper proved as a will, refuting the marriage 
articles of the testator's daughter with A, confirming 
tliosc articles, and directing that all the testator’s 
property and effects shall be vested in A, preferable 
to any executor or administrator upon and after the 
tfistator’s decease for all and every the purposes of his 
said agreement expressed or intended, 'l^e probate 
obtained by A as execrutor, held conclusive, and ho 
was held not a trustee for the next of kin upon parol 
evidence of declarations, subsequent to the will. Wal^ 
ion V. JVnlton, 14 Ves. 318. Exon, henef. in- 
TKitFSTKi) ; Will, C. of. 

'I'o get money out of the court, however small the 
amount, a prerogative probate is necessary. Tlunnas 
V. Davies, 12 Ves. 417. Pn. Payment out of 
(’ovht; Kxoit. 

A codicil expressed to be in event of testator's 
death befui'c be joins his wife, was executed after 
their separation in West Irulics, upon an intended 
voyage to England. 'J'lic voyage being prevented by 
accident, he joined her and they lived together there 
and in Ihigland, having returned together ; and the 
testator having afterwards gone to Corsica, and tberiec 
to J.isbori, died there. Tlic codicil hold to be con- 
tingent, and did not take effect under circum-stances. 
I'robate is not conclusive not being refused except in 
plain case. SincUiir v. Arne, 6 Ves. 607. Will, 
C. OF ; Pii. Kviiu 

Jl, a marrieil woman, made a will merely executing 
a power given her hy the marriage settlement, 7>ut 
she appointed (' executrix generally. The ecclesias- 
tical court grantctl jiroliate of tins will in the general 
fomi. H was tiic sole cveeutrix of her late husband A. 
7'iie general probate of the will of B will transmit to 
(' the repreNeiitation of A without an administra- 
tion de fnniis non. Barr v. Curler, 2 Cox, 429. 
Exon. 

Ill an abstract of a vendor’s title, a will which 
fujiiiod part of it was represented as having beiMi proved 
ill the sjiiritual court ; which afterwards apjieaied not 
to have been done, 'flic purchaser filed his bill pray- 
ing that the ilefeiidaiits might either be decreed to 
prove the will, or that it might be deposited in the 
hands of the master for safe custody. It appeared 
that two Ollier persons were intendedi under the will, 
and they were added us parties, and they not ob- 
jecting, the will was directed to be deposited with 
the master for safe custody. The vendors having by 
their misrepresentations occasioned the suit, were or- 
derotl to pay all the costs. Harrison v. Coppard, 
2 Cox, 319. Vendor b: J'uucii. ; Title ; Pii, Piio- 
DtrTio.N Deeds info Couht. 

Prerogative probate necessary for the accountant- 
general to pay money out of court. Docker v. IJor^ 
ner, 3 I'no. C.C. 240. Vide S.C. 2 Dick. 746. 
Pr. Pa yaiKNT out of Court. 

Probate of a will is conclusive evidence of tlic sanity 
of the testator to dispose of his personal estate, but it 
IS by no means conclusive evidence of his capacity to 
dispose of his real estate. Hume V. Burton, 1 Ilidgw. 
1\C.277. Evid. , 

Heir at law, not sole plaintiff, bringing hill to es- 
tablish will, court declared it well proved and estab- 
lished it. Veunn v. Penny, Dick. 520. 

Admission of will by ferae covert, heiress at law, 
living separately from husband, sufficient to establish 
it. Codriiigton v. KL Shelhw'ne, id. 475. 

Will, though prov^ per testes, not declared well 
proved in absence of heir, but decreed to be estab- 
lished. Stokes V. Taylor, id. 349. 

One of three witnesses to will, not to bo found ; but 
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on sufficient evidence will declared well cxccute<l. 
Binfield v. Lambert, Dick. 337. 

liut in Bird v. Butler, w'ill not declared well exe- 
cuted, but trusts to be performed and carried into 
execution. Id. ih. note. See id. 

‘ Probate of testator’s will, evidence of his death. 
Frentiftii. Frencht Dick. 268. 

\Vbere probate and will differ, application to amend 
must \bc made to spiritual court. Marsh v. Hunt, 

2 Atk. 50. 

Will not declared well proved in absence of heir, 
but real estate to be sold in puisuance of trust. Cator 
V. Butler, Dick. 438. Vide also French v. Baron, 
id. 138 ; and S. C. 2 Atk. 120. S. P. 

Dill to establish will, and execution of trust by sale 
of estate. Heir at law not to be found, court cannot 

renounce will proved, heir not being before court ; 

ut real estate to be sold. French v. Baron, Dick. 
138. 

l*rubatc obtained by fraud, relieved against here, 
and the deed importing a consent thereto set aside 
here, not in ecclesiastical court ; and the defendant 
decreed to consent to a revocation of the probate. 
Bnrnesley v. Fou el, 1 V'es. 287. Vhaud ; Joiiisnic- 

•JIOV. 

There is no occasion toproveawir in >'\‘ ^liniual 
court, to entitle a legatee to rf"*/»vcr ii;s , out of 
the real estate. Tucker v. Plui jis, 3 Atk. ;i6l. 

Where a feme covert has a power to dispose of her 
estate by will, the writing she leaves might first, to lie 
propounded as a will in the spiritual court ; and if no 
executor is appointed, they will grant administration 
to llie husband, with llie will annexed. Boss v. Kwer, 

3 Atk. 160. lIvsM, &Wii K. 

On a hill to estahlish a will against an heir, though 
he made default, the court ordered the proofs to he 
read, and said, that othoiwise, the will could not bo 
well proved. Well v. Liicoii, 3 Atk. 25. \'ide 
French v, Baron, 2 Atk. 120. lltiu at Law'. 

An executor before piohate may so far act as to get 
in and receive his testator’s estate, or release debts, or 
even bring actions for tliciii. Il'i/fis v. Kirk, 2 Atk. 
285. Kxor. PowKn. 

IV hen will is to be estahlislied, tlic testator must be 
proved to be of sound and dispvising mind. Wullis v. 
JliHigeson, 2 Atk, 56. 

If the validity of a will have been already deter- 
mined, and it has been acted upon, erjuity will restrain 
proceedings in the prerogative court to controveit it. 
Sheffield v. I)s. of' Bucks, 1 Aik. 628. Inji nc. 

Where parties are dissatisfied with a pi. ...l-, eban- 
ceiy will suspend its deternii nation, till after a trial 
upon the validity of it in the proper court ; for C(]uity 
cannot determine upon the validity of a probate adver- 
sarily ; but if it comes incidental iy before tlic 
and that incident is admitted, the court may deterniiiic 
it, and hold the parties bound by tlicir admission ; 
for an admission by a party coiu'erned in matters of 
fact, is stronger than if it had been determined by a 
jury, and facts are as properly concluded by adiiiis* 
sion as by a trial. ’J'here is no difference between 
parties adinittiiig things proper to be determined by 
the court, in which the adihi.ssion is made, and the 
admission of things cognisable in another court, for 
they are etpially . bound. Id. 630. Admis.'jion ok 
Pacts. 

Where an executor before probate files a bill, and 
afterwards proves the will, such subsequent jirobatc 
makes the bill a good one. Humphreys v. Iluinphreus, 
3P. W. 351. Kxor. 

Where there arc two wills, the first devising the 
real estate to charitable uses, and . the personal estate 
to particular legatee ; and the second will betmealh* 
ing the personalty to other legatees, and the real estate 
to such uses a.s testator should declare, and* probate is 
granted of first will ; such probate is conclusive against 


the claimants under the second will, until reversed by 
commission of review. Annesleif v. Palmer, 9 Mod, 8. 

Bill of revivor must show that plaintiff has proved 
testator’s will. Kumphreysy. Incledon, Dick. 38. 

Where original will is lost, and from exemplifica- 
tion thereof, under seal of prerogative court, there is 
reason to suspect its validity as to disposition of teal 
estate; such exemplification cannot be admitted as 
evidence, but party must be left to his remedy at law. 
Arthur v Arthur, *3 Bro. 1\ C. 568. Pr. Kvid. 

Heir at law by his answer admitted the will, but 
died l)cfore the cause was brought to hearing, and left 
an infant heir ; and by a bill of revivor, the infant was 
made a defendant and the suit revived ; it was held, 
that the will must be proved per testes against such in- 
fant heir. Sleeman v. Sleenpin, Dick. 787. Infant. 

A will is made in French, and the probate in En- 
glish, and varies from the original probate, being in 
a different language, is not conclusive. VFU v. 
L'Batl, 1 P. W. 526. 

So also the probate of a will cannot be read in Case 
of a real estate, if the defendant admits merely that 
he believes there is in such a will ; secus, if the admis- 
.Mon is full. Mubins v. Pratt, Bun. 6. Pu. Evidence 

IN O.NE CoUUT, READ IN ANOTIIEU. 

XI. SUUSTITU'IION. 

Sec also Leoacy, VII. 

Oil construction of two wills, second held to be in 
substitution of first. Hemming v. Ourrey, 2 S. &c S. 
311. 

'J'here being several codicils to a will, some of 
which have vcpetflions of others, the court declared 
them to be only substitution. Campbell v. EL, Bad- 
nor, IBro. C.C. 271. 

W'liere a testarnentaiy instiument incomplete as a 
will, apjM^ars on the face of it, to be intended as a 
substitution for a former complete will, the legacies 
g^ven by the latter only shall take effect, notwith- 
standing both instruments are proved in the spiritual 
court ; but where a former will makes a charge of 
legacies generally on land, and. a subsequent will, 
giving legacies, is not attested so as to affect the land, 
yet the goneral charge of the former shall include the 
legacies given by the latter, otherwise where the 
charge is made of particular legacies. Jackson v, 
Jackson, 2 Cox, 35. 

XII. Mutual Wills. 

A n agreement between two sons to divide equally 
yv liatevcr properly they may receive from Uieir father 
in his lifetime, or become entitled to under his will, 
or by descent orolIierwi.se iiom him, is not contrary 
to public policy, but will be enforced in equity. 
Wethered v. JVetliered, 2 Sim. 183. Public Policy ; 
Acwi-ioien'I'. 

IMutual wills by two unmarried sistersunder twenty- 
one, the marriage of one does not revoke the will of 
the other. Hinckley v. Simmons, 4 Ves. 160. Will, 
JIevocation ok. • 

JMutuul will can only be revoked by both jointly or 
by one separately, by gjyirig notice of such revocation, 
and net at all after deatli of one party. Dufour v. 
iWeirn, Dick. 419. , / 

Xlll. Obtained by Fraud. 

Where the latter part of a will in fovour of a party 
was clearly execute under undue influence, hold 
inoperative as to the party suggesting it, but valid as 
to others. Id. THmlestowny: D' Alton, 1 Dow. K. S. 
85. lBli.N.S.427. 

A court of equity will not entertain bill by heir at 
law for setting aside and declaring void an impeached 
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will, alleged to have been procured to be made under 
circomstaDces of fraud charged, unless sonie obvious 
definite iiuiiedinient, which court can see and reach, 
to proceedinj; at law by ejectment, be shown by bill 
to obstruct lieir in that (tlie regular) course, and that 
although defendants have possessed themselves of all 
the papers and niiiniments of the deceased, and 
thioatcii to set up outstanding terms. Jones v. 
Jones, 7 l*iice, 6(i3. Iltiu at Law. 

Injuii'. lion granted to restrain excentor claiming 
under a will, and also by gift from testatrix in life- 
time, from selling, upon ailidavit of undue iuihiciicc. 
KJmiimIs V. Bird, 1 V. 542. Injuxc. j Kxk- 

CUTOII. 

Tlelief granted on fraud, in not performing a pro- 
mise, relying on which,- $he tesunur foiborc to bc- 
ipieath. Chamberlain v> Agar, 2 V. & 11. 262. 

Circumstance that one residuary devisee was the 
attorney who drew the will, not decisive evidence c.f 
fraud. Vuine\. Halt, 18 Vcs. 475. Lvidi-:nck. 

Discovery comi^elled where devise was uhtniued, or 
prevented by undertaking of devisee or heir, to do 
certain acts in favour of individuals, and relief upon 
the ground of fraud. Stichland v. Id ridge, 9 Ves. 
51.Q. Pl. Disco vehy. 

Executor promised his testator to pay plainlifF 
lOOL legacy, and said he need not put it in his will ; 
after the testator's death, he said he would not pay it. 
Decree for payment out of assets. Beech v. Knini- 
gate, Ambl. 6L S. C. 1 Ves. 23. 1 Wils. 227. 

A fraud in procuring a will, cannot be determined 
in equity, but must lie decided by a liial at law. 
Webb v. Claverilen, 2 Atk. 424. Vide Benuel v. 
Vude, 2 Atk. 324. 

Hill to set aside a viill as obtained by fraud, will 
lie in ec^uity, U'elby v.Thornaugh, Prec. (Jhan. 123. 
Hut not of real estate. Bramshy v. Ken'idge, 1 
Al). 133. JunisoicTioN. 

A w'ill of land may be good at law as well exe- 
cuted. and yet ill in equity, as if obtained by fraud. 
doss v. Tracy, I P. W. 288. 2 Veni. bWl. 

A will as well as a dee<l may lie set aside in chan- 
cery for fraud or circumvention. \\ elhy v, Thnr- 
aaugh, Prec. Chan. 123. Jukisdict. 

A copyholder by ids will intending to give the 
greatest part of his estate to his godson, and tlie otiier 
part to his wife, the wife persuades him to nominate 
her to the whole, and that siie would give the gpdson 
the part designed for him ; decreed against the wife 
notwithstanding the statute of frauds and pei juries. 
JJeienish V. Baines, Prec. Chan. 4. I'iiauj), 8tat. 
ov. 

i'raud in obtaining a will relating oidy to a per- 
sonal estate, is not examinable in Cdiancery after the 
will is proved in the spiritual court, .so long as that 
proljate is in force. WurwU-h v. Oermrd, 2 Vein. 8. 
8. i*. yielson v. Oldfield, id. 76. Jr.'itisoirr. 

A, having made his will and his w'ife executrix, the 
son prevails with the mother to got his father to make 
a new will, and that he might ho made an executor, 
and promises to lie a trustee for his mother ; 'I'rust 
decreed. Thyun v. Thynu, 1 iern. 296. Tiiesi. 

XIV. Mistakf. and Vnoeutaimy in. 

To avoid a ivill for uncertainty, it is not enough 
that the di«ipositions inlf are so absurd and irrational 
that it is dilHcult lo‘ believe they couhi liave ftcen iii- 
teudevl by the testator ; but it must Iw incapable of 
any clear inciining. Mason v. liobinson, 2 S. & S, 
295. 

Will in favour of charity, containing many blanks 
as to stime of the objects to take, and sums, &c. j 
under circumstances a scheme directed for application 
of the remaining funds provided for charity by will, 
Pehchei v. Park, 2 8. &t S. 364. Cjm ui i y Suilmj:. i 


One name may be substituted for another in the 
construction of a will, where it is manifest not only 
that the name used w.is not intended, but that a cer- 
tain other name was necessarily intended. Bent v. 
Ce^s, 6 Mad. 350. 

Evidence admitted to prove mistake in ndme of 
legatee in will ; hut one legatee in will who might 
otherwise have had a claim to that legacy being an 
infiiut, inquiry was directed as to the party entitled. 
Still V. lloste, 6 Mad. 192. Infant ; Evidence. 

Gift of the residue of a fund after the application 
of an undefined amount to a void charity, is void for 
imcertainty. Alt. den. v. JUnxman, 2 Jac. & W. 
277. HrsiDUE ; Ciiauitv. 

if testator gives stock standing in his name, and 
has no such stock, the legacy fails ; the court sends it 
to the master to impure what the testator intended, as 
well where therc is a misdescription of fund, as of lega- 
tee. F.rtms v. Tripp, 6 Mad. 91. Ixquiuy befoue 
AIasteb ; Li-.csacy, Simcjitc. 

Evidence not admiss'.hle that devisor did not mean 
what he iiad expressed, hut admissible to show that 
a particular expression was not his will. Boirelt v. 
Mouchelt, and Litchfield v. Mouchett, 6 JNIad. 216. 

KviDENfE. 

Where testator gives stock standing in his name, 
and has not stock so standing, but it is in the name 
of a trustee, parol evidence is admissible of the mis- 
take. Henson v. Beid, 5 Mad. 451. Pahol Evi- 
dence. 

'I'estalor possessed of 5000/. three per cent, consols, 
bequeathed 2000/. thereof to trustees, in trust, as to 
loot)/, to A, and as to 2000/. to H. Held, that tes- 
tator meani to give trustees 3000/. in trust, bequest to 
them being mentioned only once, a id legacy of 2000/. 
to H being mentioned twice. Alfred v. Green, 5 
Mad. 92. 

'J'cstamcntaiy papers in this form : ** I leave and 
bequeath to all my grandchildren, and share and 
share alike and “ further, I appoint F Jl and F E 
my trustees for all my grandchildren and nieces 
arc void for uncertainty, and pass no mU‘.rest in the 
real estate. Mohun v, Mohnn, 1 Swan. 201. 

Hcquest in trust for such "benevolent purposes as 
the trustees in their integrity and discretion may im- 
animously agree on,” not to he supported as a charitable 
legacy, the word '* benevolent” not being to be res- 
tricted to the sense of charitable,” so as to authorise 
the court to say that the application of the ])rupcrty 
must Ik: cnnfineil to such objects as arc, strictly speak- 
ing, objects of charily ; therefore void for uncertainty, 
and distributable amongst tiie next of kin. James v. 
Allen, 3 Mer. 17. Wii.i., C.of; Cuakity. 

Tiie meaning of an amliigiious will to be collected 
from the wnids and the irontext, nut from the punctua- 
tion*. Sanford v. Baihrs, 1 Aler. 651. 

'i'estator having a tight to order a thing to be done, 
ex{ifessing in his will that it is to be done, must bo 
nllder^t(KHi to speak iniperiiiivcly, and nut merely by 
way of recital. Id. ih. 

Hc(|uijst of personal property in trust for A (a 
married woman ) for her so[).iriite use ; witfi a power 
of disposing by will (except to particular persons) ; 
" And in case, she dies without a will, I give all that 
may remain at her decease to H,” followed by a gift 
of " all the rest ami residue” to A, who is appointeil 
executrix : A takes the absolute interest in the pro- 
jierty, not a jwiwer of disposing merely ; and the gift 
to H of ** all that may rtniain at her decease,’* is 
void for um^ertainty. BuU V. Kingston, 1 Mer. 31 4. 
Wju., (J. of, what Interest. 

Legacy to '* H C, my nephew, the son of Joseph C,*’ 
other clauses describing “ my nephew 11 C,** gene- 
rally, and one legacy to my nephew, R G, the son of 
John C.” The testator b-^d only two broiliers, John 
C, 6c T C, oach having a sod named K C : p.ircl 
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evidence admitted to resolve this latent ambiguity ; 
shewing intimacy with the son of JohnC, and veiy slight 
knowledge of the other, and the legacy was decreed 
to the former. Careless v. Carelesst 19 Ves. 601. 
S. C. 1 Mer. 384. Pu. KvioiiNnE Farol. 

Where if was impossible to ascertain the mistake 
in a deviM» tlie name belonging to one, the descrip- 
tion to another, it was held void for uncertainty. Id. 

Devise in trust for a sou of the testator's nephew, 
A, ait the ago of tw'erity-four ; if lie have no son, to 
A, son of the testator's grent nephew, 11 ; but if 
neither have a son, then to a son of the testator's 
great niece’s daughter, taking his name ; whoever 
should take, not to be put in possession of any of the 
testator's cfiects until twenty- four, nor the executors 
to give up their trust till a proiMir intail be made to 
the male heir by him ; is an executory trust in tail 
fur an only son of A hi ventre at the testator's death, 
and lint void for uncertainty, nor too remote. Blaek- 
bnni V. Stubbs, 2 V. & B. 367. Will, C. or; 
Limit. TOO TiKMOTE ; Thust, Kxtcirrouv. 

General disposition by will nut restrained by a de- 
fective specification. Clut Inters v. Sloril, id. 222. 

Devise of my estates at S, wbicli weic devised to 
me or purchased from A, the fact pr-.i’in;' cit jruise, 
construed not as an intondc<( restneth.^ , Iml; as a 
misdescri ption. Weibu v. Ft 'elbt, , id . 1 9 1 . 

Kvidence of mistake not admissible to afiect the 
construction of a will. Sherfrnld v. Boone, 13 Ves. 
376. KviDUN'cr.. 

llcqucst to the cliildreii of 11 U, late of N, and 
now of L, tlie sum of 100/. a piece ; U ] L had left N 
at the age of fourteen or sixteen, and died in L seve- 
ral years before the will; his only surviving child en- 
titled to the legacy against the claim of the chtldreu 
of G If, formerly of N, residing in 1. at llie testator's 
deatli, upon the siiggcstiun of mistake. Jlolnus v. 
Cmlance, 12 Ves. 279. 

Bequest in trust for such objects of benevolence 
and liberality as trustee in bis own discretion should 
most approve, cannot be supported as a cliaritabie 
legacy, and is, therefore, a tiust for the next of kin. 
Norice v. Bp, Vorhum, 9 Ves. 399. Afld. 10 Ves. 
522. Cjiarity ; Blsi’ltimi Tju st, 

BetjucAt to A or B void for uiicertainty ; if dis- 
cretionary in C, it is good. Longmote v. Broom, 
7 Ves. 128. 

The cliristian name of legatee was mistaken iii 
will ; legacy was established on cvideucc. cvc. afU r 
great delay iu filing bill. Smilh v. Coney, Ves. 42. 
Laches. 

Legacy of 2400/. in the 5 per cent, consolidated 
bank annuities : decreed, that 2400/. 5 per cent, an- 
nuities, viz. navy bills, sliould be purchased, evidence, 
of the intention and mistake as to the fuml being re- 
jected. Chambers v. Minchin, 4 Ves. 676. 

Legacy to — — - P. the son of 1*. ; upon the 

evidence, the plaintiff, the only claimant, was declared 
entitled. Price v. Po<re, 4 Ves. 679. 

A will cannot be varied upon the ground of mis- 
take, unless the alleged mistake is clearly inconsistent 
witli the intention upon the whole will. Mellish v. 
Meltish, 4 Ves. 45. Philips v. Chamber laine, id. 51. 

Testator gave 100/. in trust to pay the interest to 
A, till her daughter, B, should attain twenty-four, 
and then he gave the said 100/. and the interest then 
due, to lier said mother, A : held, a mistake, and de- 
cree the legacy to be paid to the daughter at the age 
of twenty-four. Clarke v. Norris, 3 Ves. 362. 

Legacy ** to Mrs. G.” Evidence admitted to prove 
who was intended. Abbot v. Maisie, 3 Ves. 146. 
Fr. Evid., Parol. .. 

A wrong description of a legatee will not defeat a 
given to him by name. Standen v. Standen, 

2V.i.W 


When the testator expresses his intention incor- 
rectly, ilie court will effect it by supplying proper 
words. Dodsoti v. Hoy, 3 Bro. C. C. 404. ' 

Gift by will of pictures to Lady ; absolutely 

void, and shall not go to the master or be supplied by 
evidence. Hunt v. Hort, id. 311. Kvidenck, 
Parol. ^ 

Testator's mistake not rectified, because nothing to 
shew what would have been the intention^ if no mis- 
take. Smith V. Mail land, 1 Ves. J. 362. 

Tcstalor directs his executors to invest personal es- 
tate in the purchase of real estates, which when pur- 
chased, he devises to A, to him and tlie male heirs of 
Ins bixly for ever ; and if A should die without issue 
male, then he devised the same to the heir male of 
the body of B : after tail to A, the court will insert 
a limitation to trustees to preseivc contingent remain- 
ders. Harriwn v. Kay lor, 2 Cox, 248. S. C. 3 Bro. 
C. C. 108. TiirsT, EXECUTORY, aeter Estate Tail. 

'I'he testator gave the residue ** amongst his seven 
children A, B, C. D, B,andP," naming only six. The 
seven children shall all share equally. Humphreys V. 
Humphreys, 2 Cox, 185. 

J.ci,aiy ti> '%James, son of Thomas A.” There 
was no person of that description ; hut there was a 
“Thomas, son of James A.^* The court will not 
receive evidence to show that this was a mistake in 
the description. Andrews v. Uxtbson, 1 Cox, 425. 

Evi HENCE. 

A court of equity will not supply words in a will, 
unless tliere be palpably etror scrihentis, Molesworth 
V. Molesworth , id. 75. 

Devise of residue to charitable and pious uses ge- 
nerally ; it is not void, but the crown may appoint. 
So also, if the clfhritablc object be uncertain. AtU 
Gen, V, Herrick, Ainbl. 712. Charity. 

Bccpir-st for the benefit of poor dissenting ministcra 
living in any country ; it was in proof that there are 
tliree distinct societies of dissenters, and that collec- 
tions arc made for the poor ministers of each held, 
the bequest not void for uncertainty, but should go to 
to the poor ministers of each society. Waller v. 
Childs, id. 524. Ih. 

Mistake in a will and codicnl, as to tlie amount of 
a fund out of which younger children were to be pro- 
vided for, rectified on the evident intent of the testator. 
Bntckenhunf v. Brockenbury, 2 Bden, 275. S. C. 
Amid. 474.' 

Legacy to the poor inhabitants of L, held good, and 
to go to the poor not receiving alms. Alt, Gen. v. 
Clarke, Anibl.422. Charity. 

Devise to the descendants of S now living in or 
about S, or hereafter living any where else : held 
gO(Ml. Crossley V, Clare, id. 397. 

Mistake in' the description of leg.Ttees ; yet legacy 
licld good, and took place according to intention. 
Bradwhi v. Ilarpur, id. 374. 

Legacy to son and daughter of W ; W had four 
sons : held, none of the sons could take, but the 
daughter took tlie whole. Dowset v. Sweet, id. 175. 

l^egacy to .tolin and B, sons of S ; S had two sons, 
James and B, but nc.»soii of the name of John : held, 
James should take. Id. ib. 

Husband devises to his wife 700/. E. I. stock, 
having none ; but ther^was 700/. Bank stock, to the 
surplus of which the wife we| ci^itied as an execu- 
trix, after payment of her testators debts, and which 
the liusnand afterwards transferred in his own name. 
The 700/. Bank s^k shall go to the wife, being an 
erroneous description. Door v. Geary, 1 Ves. 255. 

Mistake in the computation of a legacy xectified 
according to the intention, though" contrary to the 
words. Milner v. Milner^ id. 106. 

Where there is no devisee named, this is an abso- 
lute omission, and cannot be supplied by parol evi- 
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deiice, Cattledm v, Tumerf, 3 Atk. 258* i'*** Evid. 
FAnoL. 

Where testator gave to Bread-street Ward, 200/. 

according to Mr. ’s will, parol evidence was not 

allowed to explain testator's intention where there is 
a blank only. Jhnflis v« Att* Gen, 2 Atk, 239* Pa- 
«or. Evii»KNri\ 

When a person is mentioned by a nick- name, or 
where there have been two, who have had the same 
Christian and surname, parol evidence has been ad- 
mitted to ascertain whom the testator meant, ih. 

11 devised 5000/. S. S. annuities to A, and 5000/. 
S, S. annuities to P. Tlie testator had only 5000/. 
in this stock : declared ttiat these should be considered 
as legacies of quantity and npniber, and other 5000/. 
were ortleied to be purebred' out of the testator’s per- 
sonal estate. Pune v. S^pUn, 1 Atk. 414. 

One bequeaths to her grandchild A, some of her 
l)est linen ; this yoid for the uncertainty*, yet the court 
recommended it to' the executor to give some of the 
Ijest linen to the legatee A. Bequest of sucli of the 
best linen as the executor should think fit, or as the 
legatee should choose, had been held good. Peck v. 
HnUctj, 2 P. W. 389. 

Legatee’s both Christian and surnames mistaken, 
yet the legacy is good. Benumont v. />//, id. 14 L. 

One devises all his freehold houses in A, and hath 
none but leasehold houses there ; the leasehold shall 
pass ; secus, in a grant. Dog v. Trig, I P. W. 286. 
Will, G. of, what imssks. 

A, seised of Blackacre in tail, and Whiteacre in 
fee, by mistake devises the entailed acre, and leaves 
the fee-simple acre to descend : the devisee upon his 
bill had a deciee to enjoy. Thomas v. Gyles, 2 Vern. 
233. l*n. Bii-r. or Peacf- '' 

XV, CoxsTnuenoK, 

See also Pr. Kvidknck, 25, 26. 

1. General Principles, 

2. Generally, from particular Form and irord*- of 
WUL 

3. What Es fate is o ire It, 

(«) Generali a, 

(//) Fee Sim pie. 

(r) Estate Tail, 

(d) Far Life, • 

ieS Joint Tenancy, 

fj) Tenancy in Common. 

4. What passes by, 

(a) Real and Copyhold, 
ib) Personal. 

(c) Property acquired after the Will. 

5. What Quantity, and Quality tf Interest. 

6. Who take, and are capahie of lahing. See 
n/s0 Grand Ciiii.uu£n ; Postiicmocs Ciiii.- 
DIIEN. 

7. Words pjccatory. 

1- General Principles, 

Bequest in terms importing* an intention not to 
make an immediate disposition, may upon the con- 
struction of the whole will, «aiiiount to a present be- 
quest. Lynn v. Beaver, 1 Turn. & H. 67. 

T he literal and technical force of words in a will, 
to he counteracted by rational implication. Vmichamp 
v. Bell, (5 Marl. 343. 

On construction of a will, the enjoyment of bequests 
given in terms indicating a future priiiori, accelcjatcd 
by implication, Parroll v. Worsfold, I Jac. fic W. 
594 .^ 

In construction of residuary clause, question is not 
what the testator had in contemplation wiien .it was 
made* but what the words he used according to their | 


ordinaiy signification will embrace j unless qualified 
by other expressions in the will. Bland v. Lamb, 
5 Mad. 412. 

The sense of the words " die without issue,” or 
“ for want of isspe,” not to be departed from without 
satisfactory* evidence, that they were not intended in 
that sense. Donn v. Penny, 12 Ves. 548, 

In construing a will, the state of testator’s family at 
time of will is to be attended to. Odell v. Crons, 
1 Ball & B. 449. and alKd. in Doin. Proc. S. C. 
3 Dow, 68. S. C. 1 Bli. N. S. 594. 

In construing will, the intention of testator, and not 
the tcclitiical import of words is to be regarded. Id. ih. 

Buies for construction of wills ; the intention if 
possible to be collected from the words, not from cir- 
cumstances dehors ; upon general principles and esta- 
blished rules, not hy conjecture ; and without inquir- 
ing w’heihcr the personal estate sufficient for the debts, 
r he personal estate first liable to t'ae debts; unless 
the intention is clearly to exempt it, and throw them 
wholly on the real, for wliich express words are not 
necessary. Bootle v. Blundell, 19 \^es. 521. 

Jncnnvenient (‘unset picnccs, not in the contempla- 
tion of the testator, at the time (jf making Ids will, not 
sufficient to aiithori7.ti a variation or interpolation in 
the terms of a be(|uest: where those terms are in 
tlunnselves clear and intelligible. Smith v. Streatfield, 

1 Mer. 358. 

Words in a will must he taken in their legal sense, 
unless liy the context or hy express words they clearly 
appear to he intended otherwise. Synge v. Hales, 

2 Ball i\: B. 506. 

The consti iiction of a legal devise must he the same 
in a court of law or C(|uily. Id, SOI. 

Where a testator expresses himself in ambiguous 
terms, respecting the disposition of his property ; thu 
legal operation of the words he uses must be adopted. 
Stuhbs V. Both, 2 Ball & B. 553. 

General rules of construction of will. Noel v. 
Weston, 2 V. Si. B. 271. 

t'ousti action of will passing fee without words of 
limitation. As to effect of description of lands as in 
the occupation, Acc. of particular tenant to restrain 
the legal effect of the word “ estate” in a devise to 
pass the fee. Qu. ? Charlton v, Taylor, 3 V^. & B. 
160. 

Scinblc, that the general word ** things” in a will, 
following particulars enumerated, arc confined to things 
ejosdem generis, Stuart v. Marq, Bute, 1 Dow, 73. 

\\ ill is to he construed without regard to the in- 
structions. Murray v. Jmies, and Fawcett v. Jones, 
2 V. B. 318. IXSTHCCIIONS. 

Will, if extrinsic, evidence could be admitted, not to 
b»; construed hy matters posterior to its execution. 
Welby V. BV///I/, 2 V. & B. 192. 

Omst ruction for creditors favoured not doing vio- 
lence to or straining the words. Noel v. Weslott, 2 V. 
U B. 269. Di-r.TOK &c Cked. 

Woids in will " rents and profits” extended be- 
yond their natural meaning, vix. ** annual profits” to 
mortgage or sale, when necessary to effect the object, 
such as raising a gross sum ; for fines on renewal, as 
well as portions ; and are not controuled by apparent 
intention to preserve estates entire. Allan v. Backhouse, 
id. 65. Affd. 1 Jac. 631. Kents & Frofits. 

Rule of construction that the words used by a tes- 
tator shall be interpreted according to their legu effect 
and operation, unless it clearly appear that he intend- 
(f 1 to use them in a different sense. IFind/cru; v. 
iVic, 2 BalUSt B. 204. 

To have recourse to the declarations of a testator as 
operating on liis will, is consi^Tcd dangerous, and if 
he has made different declarations at different times, 
little reliance caq be placed on tlicm. Dwyer v. Ly- 
Mg/it, 2likiI&B. 162. 

Will not to be construed by something dehors ; as 
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by ihe state of tlie property where no latent ambi- 
guity. Vtt^e V. LpapingiveU, 18 Ves. 466. 

liilTerent construction of the word V* surplus’* from 
that which it commonly bears, inferred from the expres- 
sion of the will. Jd.ib, ^ 

A will cannot bo construed by adverting to a single 
clause ; every tiling bearing on the subject must be 
taken together. Crone v. Odell, 1 Ball & B. 466. 
480. AfTd 3Dow, P.R. 61. 

Particular intent clashing with the general intent 
in a will must give way. Id. ih. 

The state of testator’s property cannot be resorted 
to as a criterion to explain the will. Kellett v. Kellett, 

I Ball & B. 542. Affd. 3 Dow. P. C. 248. 

I'he word *• effects” in a will equivalent to “ pro- 
perty” or “ worldly substance.” Cumphell v. Pres- 
cott, 15 Ves. 507. 

Express beq^uest or power not controuled by the 
reason assigiicid ; which, though it may aid the con- 
struction of doubtful, cannot warrant the rejection of 
clear words. Cole v. Wado, 16 Ves. 46. 

If the meaning of a will is ascertained, reasoning 
from supposed cases will not induce the court to make 
a different construction ; but can only lead to a con- 
clusion that the testator did not see :dl the conse- 
quences ; but the absimlitic'i, Mnprui-.ibi*.( cj, and in- 
consistencies, which may ari ■ out of u'-es falling 
within one construction or nnoiiier, are. attended to, 
with a view of ascertaining the meaning. T.etgh v. 
J^igh, 15 Ves. 103. 

It is not universally true, that the exprossion of a 
purpose, for which even a devise of land is made, li- 
mits the devise to the purpose expressed; where, for in- 
stance, there is a devi.se of land for payment of debts, 
it does not necessarily follow tliat there is a trust for 
the heir after the debts paid. Each case dc|icnds 
upon the circumstances. \Vhcre tlie purpose ex- 
pressed is in favour of the party to whom the bcquc.st is 
made, the presumption for limiting the bequest is ra- 
ther stronger. Wnlloii V. irc/ZcN, 14 Ves. 322. 

In tiying the meaning of phrases in a will all cir- 
cunistaiices may be looked at in which the court 
might have been called to <leterniine the moaning of 
the same phrases applied to a diflercnt stale of circum- 
stances. I'll. Radnor v.SlmJ'to, 11 Ves. 457. 

IMaiii words of gift or iioce.s.sary implication arc re- 
tpiired to disinlierit heir at law. lierry v. I'shn', 

II Ves. 92. IIeiti at Law*. 

Words primd Jude equivalent to pass future inu ' - 
csts in (Micsonal estate, to have that effect, •I' los.s enu- 
trouled by the context. James v. JJmu, 11 Vos. 
389. Affd. 15 Ves. 236. 

1’lie constniction of will is not to be altered upon 
inference from ■ testator's knowledge of circumstances 
of family. 'Hadeliffe v. IhtcUey, 10 Ves. 195. 

Buie of construction is not to make any intendment 
contraiy to plain and usual sense of words, unless 
from other parts of will plainly appearing not intended 
to have that extensive operation. Hxp. PA. llchesier, 
7 Ves. 368. 

Parol evidence not admissible to shew the intention 
of the testator against 6ic construction upon the face 
of the will. Cambridge v. Rous, 8 V^cs. 22, Evtn. 

PAltOI.. 

Court will not take into consideration the amount 
of the pro|»erty, nor the number of »>bjccts, for the pur- 
pose of construing will, except in case of a specific 
disposition. SVdey v. Pem/, 7 Ves, 522. 

The expression’ ** without being married,” in a 
will, construed according to the common acceptation, 

without ever having been married.” The wqkI 
“ children,” legally construed, is confined to le|^’ 
mate children. “ And ” construed '• dr,” to give ef- 
fect to all the words. Bell v. Phyn, 7 Vea^ 458. 

Kveiy devi.se of land must be of taecessity specific, 
whether in particular or general terms, otherwise as to 


personal property. lime v* EL Darltiumth, 7 Ves. 

1 47 . ^ 

1‘he word " when,” in. will, alone and unqualified, 
is conditional, but it may be controuled by expressions, 
&LC, Hanson v. Graham, 6 Ves. 239. 

Kver^. word in construction of will, is to have effect, 
if not inconsistent with general intention, which is to 
controul. If two parts are inconsistent, the latter pre- 
vails. If a meaning can bo collected, but it is wholly 
doubtful in what manner it is to take effect, it is void 
for uncertainty. Constantine v. Constantine, 6 Ves. 
100 . 

Geneial words controuled, in onler to make the 
whole will consistent. Survivorship by words creating 
a joint tenancy, the intention of severance not being 
suificitnlly clear. Whitmore v.Trdawny, 6 V^es. 129 a. 

Implication in a will cannot prevail, unless neces- 
sary. Uplon V, Ferrers, 5 Ves. 801. 

The rule of construction of wills is, that if the ge- 
neral intention can be collected, or any one particular 
object, expressions militating with that may be re- 
jected, if plainly appearing to have been inserted bv 
mistake ; not otherwise, and if two parts of the wifi 
aiv tot.dly iTrccjmciliiible, the latter overrules the fior- 
mcr. Sims v. Doughty, 5 Ves. 243. 

Every word of a will must have a meaning imputed 
to it, if capable of it without a violation of the general 
intent, or any other provision in the will. Reeves v. 
Brymer, 4 Ves. 698. 

The intention of a testator, if clear and consistent 
with rules of law, is to govern without regard to the 
grammatical construction, or whether it deserves fa- 
\oiir or not. Thellussott v» Woodford, 4 Ves. 311; 
affd. 11 Ves. 112. 

In some cases , as for creditors, an intention will be 
inferred from the purpose, beyond what it expressed. 
Id, ib, 

A will is not to be affected on account of the un- 
mcritorioiis object ; only one general rule of construc- 
tion for courts of law and equity applicable to all 
wills ; however the court may condemn the object, the 
intention is to be collected from the whole will ; every 
word is to have ellcct according to the natural com- 
mon im|)f>it; words of art to be construed according 
to th< iLH'liiiical sense, unless upon the whole will, 
plainly not so intended, the court are Imund to carry 
the will into eficct, if consi-stent with the rules of Jaw, 
and if they can see a general intention consistent with 
the. fiilcs of law ; but the particular mode is not ; 
though that sliall fail, the general intention shall take 
ollect. Id. 329. 

** Heir mule,” in a will may be words of purchase. 
Id. 32(5. 

The intention of the testator is not to be set aside, 
because it cannot take effect to the full extent, but it 
is to work ns far as it can. Id. ib. 

Where the whole property is devised with a parti- 
cular interest given out of it, it operates by way of 
exception out of the above absolute property. Booth 
V. Booth, 4 \’es. 408. 

Where an absolute property is given will, and a 
particular interest is j;iven in the mean time, it is not 
a condition precede iit, but a description of the time 
when possession is to be taken, id. 409. 

A ridflicci shall l>e vejected, if repugnant, not if it 
can be reconciled iind made restriedve. Wilson^v, 
Mount, 3 Ves. 194. « • 

Wilk not to be (onstnied' by subsequent circum- 
stances. Mogj^rnfgev.Thuckwell, I Ves. J. 475. S.C • 
3 Bro. C. C. 617. Affd. 13 Ves. 416. : 

The words, and also” may sO far disunite two 
clauses of a sentence,' as to give a different construc- 
tion to the same words. May v. Wbod, 3 Bro. C. C. 
472. ^ 

In cditktruing wUls, the leading rule is, that the in- 
tenl'of the testator should be observed, and no part 
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of a will to whidi a nieaninj; ci- operation can l)p 
^iven, shall b«L^ rejected. Rwm v. y:eyf^inm, 2 
ilidgw. P- C. 36. 

Where a testamcntaiy instrument incomplete as a 
will, appears on the face of it. to be intended as a 
substitution for a former complete will, the legacies 
given by the hitter only shall take effect, not with- ; 
standing both instruments are proved iii the spiritual 
court ; hut vvlieic a formler will makes a charge of 
legacies generally on land, and a subsequent will, 
giving legacies, is not attested so as to affect the land, 
vet tfie general charge of the fonper shall include the 
legacies given hy the latter, otherwise where the 
charge is made of particular legacies. Jachtm v. 
Jartiswi, 2 Cox, 35. .. . ; 

A will restrained in poiot.ibf extent to a partial dis- 
ixisition by a particular ^ ^Uttruentioui' and a reference 
to other instruments, i^^withstanding the general 
words **personal!eSta1M>f^ specific disposition by will 
subsequent to aoni^i|B:and legacies held auxiliary 
only, the general peiteal estate to be apjilied in the 
first instance. Holforti v. Wood, 4 Ves. 76. 

A 'survived share, shall not survive again without 
express words. Eip. TPest, 1 Bro. C. C. 575. S.C. 

1 P. W. 275, 276. 5th edit. 

Where plain w*ords give an estate tail, they should 
not be controuled, but by a very plain indication. 
Saw V. Masterman, Ambl. 345. 

Under a devise to trustees during life of A, of all 
testator’s estates and farms, held word “ estate,** re- 
ferred only to the thing and the interest in it. Id. ih. 

The most, liberal construction of wills for creditois. 
EL Codnlphin v. Peiineck, 2 \cs. 272. 

The construction of the execution of a will is the 
same in equity, as at law. KUis v. Smith, I Vcs. 
J. 16. 

Order of words in wills not considered ; if the in- 
tent better answered, it is otherwise. Kau v. Cook, 

2 Vcs. 32. 

Wills in general construed from the making, unless 
circumstances, or the tenor of it si.cw, it should be 
from death of testator, but the intermediate time not 
regarded. Lomax y, flolmdin, 1 \'es. 29'3. 

W*oid “estate” when used generally, includes not 
only the lUiids or thing, but also tlie estate or intcMCst 
So, if “ in; or aP* such a place is ailded : but if it is 
further added on the occupations wf p.irtiirular tunanls, 
Q.U.? Goodwyn VtGoodtviiii, 1 Ves. 229. 

Where the words of a will are i-o inconsistent that 
they cannot be reconciled, the court must rejei.’t those 
that are the least consistent with tlie testiitor’s in- 
tent ; and the same words in the same wili, though 
ill a different clause, ouglit to liavc the sjiuc sense ; 
and therefore where the testator intended survivorship 
among his children in the personal, he must mean 
it in the real estate also, llaus v. Hum, 3 Atk. 524. 

1 Ves. 13. 1 Wils. C. 13. 165. 

Though real and personal estates arc joined in the 
same devise, yet the same words may be taken in a 
diflPereut sense with regard to the differeiil estates, to 
support the intention of the party, ul res mauis vnlmi 
quam pereat, Sheffield v. Ld. Orrery, 3 Atk. 2U8. 
Vide Porlh v. Chapman, 2 P. \f . 633. 

I'hc court ought not.to consider the circumstances 
of the testator to determine ||is intention as to per- 
sonal estate : whether as to real, ilua re ? Inchujuin 
V. French, Ambl< 40^ S. C. llidgvv. 230. and 
1 Cox, 1. ^ 

The court may expound the words in a will, but 
strike them out. Southcot v. IVaUof^' 3 Atk. 

233. 

V construed /•. or,” whore it is ne- 

to put a reasonable coqitfuctiofi dn the will, 
^t^ferest with the Principal the^^sidue 
of a testator's estate was directed to'be settihitoon his 
4^i^||||htar “or” the heirs other body;. as the etecatoi's 


shall think fit f lire word “or** shall be construed 
** and,” for the executors arc not ompoweied to give 
it from the daughter to the grandchildren. Read v. 
Snell, 2 Aik. 643^ 

The testator's intent in a will must be consistent 
with the ruli^ of *iaw, and in many cases the intent 
has been restrained, as where atlemptiug a perpetuity, 
or tQ prevent a tenant in tail from alienating, iiug- 
shttw V. Spencer, 2 Atk. 575. 

Words that arc doubtful and afford implication 
only, are not to be attended to, where testator has 
expressed himself in legal words. 16. 

'fhc words “ without impeachment of waste,” do 
not give a pow'cr iuconsisttml with an estate tail, or 
at least will not defeat it. Id. 576. 

Departing from strict words of a will has produced 
such uncertainty that it is to be wished they had been 
left to legal construction. Ih. 

Whore testator's intent appears plain, the court 
will help an unapt expression by making the words, 
“ heirs of the body,” words of purchase. S. C. 76. 

In construing words to make them agice with the 
intent of the ])arty, a court of equity is more liberal 
than a court of law. Jd. 590. 

On the construction of Seijeant Maynard's w'ill, 
heirs of the body were hold to be in the sense of the 
first and every other son. Id, 582. 

I It is established that in a will the woid “ issue” is 
as strong ns the word “ heirs.” Ih, Issue. 

Notwithstanding all the parties arc volunteers 
under a will, it is not nec^essary the words must be 
taken as they arc, but in many cases may be va- 
ried. 76. 

Where the court are obliged to depart from the 
words of a will, it should luther he to support tiian 
to fi-ustrate the inteniion of the testator. Id. 584. 

Jri what case the disjunctive “ or ” shall be taken 
to mean the conjuuelivc “and.” Walsh y. Fat ter- 
soa, 9 Mod. 441. 

In coii.stiuing one legacy to be a satisfaction for 
another, regard must he always had to the particular 
circumstances, limitations ami funds, out of which the 
tv.u scvcial legacies are to arise. Heather v. Rider, 
1 Atk. 426. Lto.\cir.s Acci mulative. 

Mistakes in wills shall not be supposed, if any 
ciinstruction that is agreeable to reason can be made 
out. I*arse y, Stiapliu, 1 Atk. 415. 

In our law, particular legatees are always preferred 
to the rc!»iduary legatees. Sccus, in tlie T iman law. 
Jd. 419. 

'i'l.e couit leans against double portions, yet regard 
must be had to ciicumstances ; as where tiiere is an 
<4(]est son, or more children, and the demand would 
be to their prejudice. Otherwise in .the case of an 
only child, liellusisv, J'lhwatt, V Atk. 427. 1*oh- 

'iioNji J^ouei#E. 

A tlevises ftii estate for lifo to his wife ; and in the 
latter part creates a trust term, to take place from the 
day of liis death, for payment of debts in such man- 
ner as the wife should direct. Declared that the term, 
timugh subseijuent, shall take place of the wife’s estate 
lor life, and that tlic last wonis do not give the wife 
the power of exempting her life estate, but only the 
lower of raising it by the most convenient method, 
ly mortgage or otherwise* Ridout V* Dowding, 
1 Atk. 419. 

A court never coqstruei a devise void, unless it is 
so absolutely dark iiW' ihej cannot find out the 
testator’s meanitig. J^inthuU v. MinshuU, 1 Atk. 

412. _ . , . 

. Subsequent words pf limitation affect not the legal 
ctojiration of the preceding words of limitation, unless 
t|li wont “ Wr” is used in die singular number, or 
an tfjfrtiess; for life limited to the first -taker. Id, 

413. I Os* 66. b.' , „ ; 

Xlidwordftf* begotten and to be begotten are the same 
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as well on construction of wills as settlements. Cook 
V. Cook, 2 Vein. 645. ■ 

In case of iloubtful words of a will, an heir is to 
be favoured, not where the will is plain. Falkland 
V. JiertU, 2 Vein. 340. S. C. 12 IVIiid. 18S>. 2 Freem. 
220. 3Gh.Ca. 129. S.C. Sel. Cd. Ch;i29. Qm.? 
S. C. 


2. Genendbf, from particular Form and Words of 
Will. 

As to when Krecittnrs lake ben^rially, see Kxoits. 

VII. lil.KCTUlN. 

When Parol and other Erideiice admitted to explain, 
see Pii. Eviu. 4 ; 26. 

When Personal is exempted, see Ksta'i g IX. 1. 

A testatrix, by her will, gave to T 50,v. a month 
during his life, in lieu of his giving up all other notes 
and claims ; and by a codicil, she gave him .3/. a 
inuiith during his life, and concluded by directing that 
all other things should be paid and done as directeil 
by her will : held T was entitled to botli the uionthly 
payments. Lord v. SHtchclijf'f, 2 m. . Le- 
; Acitmulation. 

Devise to A and her heirs, hi. if .she died leaving 
issue, liieii to such issue ajd their liturs ; A died, 
leaving issue : held, that her husband was not enti- 
tled to he tenant by the. cuilesy. liurkcr w. Barker, 
2 Sim. 249. Tenant nv Ci in i'SY. 

A testator bcqucatlK'd to his daughter 60,000/., of 
which 20,000/. was to be ])aul to her absolulely, and 
as to the remaining 30,00ti/. she was to recieve the 
interest to her separate use during her life, and after 
her death the principal was to be paid to such person 
or |)ersons as she might hy her ivilt appoint, and after 
giving various other legacies, and l»ei|ueatliiug to the 
same daughter a. share of the residue of iiis jiersoinil 
e.Hlate, he directed that all the spceiric and |Miciiniary 
legacies therein before bequeathed should be paid to 
the respective legatees, free of the legacy duty ; the 
daughter having died in his life-time, he afterwards, 
by a codicil, •* instead of the legacies given to her 
by will, whicli arc now lapsed, beipieatlied to iicr 
husband 20,000/. : lield, that the husband was not 
entitled to have the 20,000/. paid to him free of le- 
gacy duty. Chatteris v. Young, 2 Iluss, 183. Le- 
gacy Duty. 

■ Where, looking to the whole cont<*rits ihe two 
instruments, the testator's intent might be inferred 
that an annuity given by the codicil was intended to 
be only a substitute for the two others ; the cuiiit on 
error held, that the bequests were not cuniulalive. 
Hemming v. Ourrey, 1 Dow, ]M. S. 35.,- I J>li. 
N. S. 479. Lkiacy, Si u-stiiution 

'L'liere is no distinctipji between a residuaiy and a 
spceilic devise of real estate; every devise of laud 
being in eifeet specific, in as much as a residuary de- 
vise will only pass such real estate as the testator 
had at the time of making his will, and will not 
pass as real estate subsequently acquired. Xpung v. 
Sfmng, 1 Y. fit J. 300. 

■ When pecuniary legacies are charged upon real 
and personal estates, end there is a deficiency of per- 
sonal assets, the real estates as well those s^cihcally 
devisech as those devised under a general residuary 
devise, must make good the deBcieucy. Jd. ib. 
Charge on Real Estates. . 

A testator gave stock to trustees to .be divided after 
the death of two persons, who had life inter^t^iq*^^^ 
among A, B, C, D, & E, in equal 
directed that if any of them should die wil^uc 
beibre their respective shares 
the shaic of him, her, or them, so .dy^g wi^lout 
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issue, should go tq, aiqjf be equally divided among the 
survivor,|i||d survivorsbf^hem ; A di^iJeaving issue, 
who were living at th^time^fixed for the distribution 
of the fund, then B %ed,* leaving a ^n, who died 
without issue, bcfbtol the period of distribution *; 
shortly afterwards, and also before the period of dis- 
tribution, C died without issue : held, that JVs. per- 
sonal representative was not, entitled to ai^ portion of 
the fund ; that the one-third of 13’s share, which on 
the failtire.of Imr issue, survived to C, did. not, on 
(3’s death, su^ive to the other legatees, but was trans- 
niittud to her personal representatives : that the words 
“ survivor and survivors,” were to be construed in 
their natuial sense, and not as equivalent to **. other 
and iiihers,” so that no. part of the shares of B & C 
went over to A's persomti/representativc. Croioderv* 
Slone, 3 Russ, 217. iNTUt^T vestfh ; SuiivcvoR- 
siin*. 

A tnist created by will to' purchase land, to be 
added and closely entailed to testator’s family estate, 
in the possession of T B ; testator declaring that his 
object was to have a head to the family,' and that if 
T B should die without male issue, or dispose of the 
fdicHy estate, ihe residue of his fortune should go to 
A, i>r his nearcsPrclative in the male line ; how to be 
executed. IVootmore v. Jiurrou's, 1 Sim. 512. Trust, 
Executory. 

'I'cstatrix gave her real and personal estate to trus- 
tees to sell, and directed that the proceeds of her real 
estate should be taken as part of her personal estate, 
that out of tlic monies to arise by such sale, and out 
of all other her personal estate, her legacies should 
be paitl, and gave the residue to A for life, with re- 
mainder over : hidd that the real estate was abso- 
lutely converted iiiio personalty, and that some of the 
legacies wliich had lapsed, belonged to the residuary 
legatee and not to the heir. The legacies not having; 
been paid ivithin the year after tlie testatrix’s death, 

A is not entitled to that year’s income, but it forms 
part of the capital of the residue. Amphleii v. Parke, 

1 Sini. 275. Conversion of Real Estate ; Inter- 
mediate Pro* ITS. 

A testator directed that one of his residuary lega- 
tees should be answerable for all debts due to him 
from the father of the legatee. A debt, though usu- 
rious, must be deducted from the legatee’s sliare. 
Stanton v. Knight, 1 Sim. 482. Dsury. 

The tenant for life of a residue, which is diiccted 
to be laid out in certain securities, is entitled to the in- 
(*oiuc accrued in the first year after the testator's de- 
cease, on such parts of the testator’s estate as are 
invested at his death in the proper securities, and on 
such parts as are afterwards so invested within the 
same year, but the income before such investment 
forms part of the capital of the residue. La Terriere 
V. Bulmer, 1 Sim. 18. Tenant for Live of Resi- 

nur., FRfJM WHEN ENTITLED. 

'I'cstator directed his executors to purchase, out of 
his rcsiiliiary estate, a f‘ertain sum of stock, and to pay < 
the divitleiiils to his wife for her life, and after her deati) to 
divide the c.ipital bclwoen such of his three daughters 
as shmihi bo then living ; pruvltleii that if any one of 
them should be then 8ead, or should afterwards die 
before her share should iK^come;. pay abbs or divisible,, 
leaving a child or child|^cn, that share should go to ' 
such child or children. Tlie testator’s wife died ill 
his life-time ; one of the dau^diter^dicd three inonllte 
after tlic^ testator: held, ncvlSuieless, that she had .a 
vested iiiiercsl in one of the shares.' Cidlins v. MaiS* 
pherson, 2 Sim. 87. ^ iNTEUfisr yESTSD. - 

Devise and l^uest- of real aind ffersonal estat^da 
trust to pay the dividends and interest, ftom 
time to timer, as the s^ig should become due, and l>e 
received uuto^dnd dse and behoof of the 

tesjptor’^ ^ughter,;'w during the term of her 
. naittVnl life, and fd'pay the 4iime into her qwu hands, 
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independent of her present or future husband, and 
not in any manner subject to the debts, or en- 

jifagcinents of 'such present qr future husband, and I 
her receipt to be sufficient discharge to t}ie trustees, as 
if she MTore sole and unmarri^ hold that* the wife 
had a power of alienation over her life-interest. G/t/n 
V. /Jasrer, 1 Y. &.J. 329. fuMh Cov*rt; Alicm- 

AtlOS. 

A, having a power lo appjunt by will,- certain 
funds, in such manner as he should tbi^k fit, he by 
his will, so executed and attested ^ nKfuired by the 
power, gives and b^ueaths to hit^.relations sums of 
money, amounting in the whol^i , to precisely the sum 
. of which he had the power tO dispose, but without 
any reference or allusion will to the power, or 

any words indicative of hmintenti^ to execute it : 
held, that the will wa|pl% ^p^d^'i^Becu of the 
power. Qub if the. 9 ie|j[l^:;|n deciding whether a will 
IS a good execution ^^ power, can look at the state 
of the testator’s at the time of making his 

will, as a guide to :h‘|| mfention ? Lownds v. Lownds, 

1 Y. Po'Wkr, Exkcuiiox of. 

A testatrix having, under her marriage settlement, a 
power in default of issue, to appoint by her will, a 
sum bf 22001. ; she, by her will, after reciting the 
power, proceeded thus : ** and i give and bequeath se- ] 
veral legaciu?/' some to persons absolutely, and others 
to persons ' for life, aua after their decease to their 
children or other persons by substitution, amounting, 
in the whole, to the precise sum of 22001. ; and as to 
all such real estates as she had power to dispose of. 
Under her marriage settlement or the will of her hus- 
band ; she expressed her desire that the same should 
descend to and vest in her daughter, by the prefera- 
able title of descent ; an l subject aforesaid, she lie- 
queatbed the residue of her personal estate to her 
said daughter : held, that the legacies were not gene- 
ral legacies, payable out of her gon<;ral personal es- 
tate, but were intended to be given by the testatrix 
under a mistaken notion, that the execution of the 
power was not restricted to the event of her dying 
without issue. Ti'alfctfi- v. Laxlon, 1 Y. Sc .1. 557. 

Legacies given by a codicil, held toljc additions to, 
and not iwbstitutions for legacies given by the will to 
the saqie legatees. Mackenzie v. 'Mackenzie, 2 Jluss. 
262. L£GAr4£s Accusiui.ativk. 

A testator by will bequeathed 40001. in trust, aftei 
the death of his daughter (', who was then unniiirrlcd, 
for her children, to be paid if the children were under 
twenty-one, and unmarried at her deatlj, to such of 
them as were sons at their ages of tv>c:iity-oiie, or 
sooner if the trustees should think fit ; and to such of 
them as were daughters at their ages of twenty-one 
years or days of marriage, but if after C’s decease 
the children should all die under twenty-one, and 
unmarried, then in trust for C’s next of kin in con- 
sanguinity. C married and died, leaving ll, her only 
son, an infant. After her death the test'ator by a 
codicil bequeathed to his grandson R, 60CX)/. payable 
when he should attain the age of twenty-one years, 
and' directed his executor to s|)cnd any sum not ex- 
ceeding 2501. a year in the maintenance and educa- 
tion of R : held that,jtbe legacy of 60001. was not a 
substitution for the legacy of 40001. and that K was 
entitled to both legacies. IVrajf v. Field, 2 Russ. 
267. Legacies ^ccimuLATivs. 

A testator bequeathrall his right, title, anc^interest, 
in two policies^ of insurance, which he had effected 

S of his wife, together with all benefit and 
thereof, to his exeiAtors, n]pPA trust after 
of his wife to rcqejlVe^ tike atnouat bf the 
ud thereout to pay. er.providb for- certain 
his wife having die4 luceiied the money 
ed it in securiticls; of which hik 'cbntiiuiea 
hi, death; held that the leg^Ctibd. 


barker v. Russ. 122. Leoacti AoEHV^- 

TIOS OF. 

A testator gave a number of legacies, adding, I 
guarAutee my estate at C, for the payment of the above 
legacies and be in the subsequent part of his will 
gave many other^egacies. The first class of legaciee 
are not sjiecific, a^ failing the estate at C, are to 
he home by the general personal estate. WiUox v. 
AAoades, 2 Russ. 452. Legacies, Specific. 

A testatrix gave the interest of the residue tb her 
brother during his life, and after his death she gave 
the residue to her executors in trust for four persons 
hy name, and the survivors and survivor of them to 
l>e paid to them respectively when they should attain 
twenty-one, with interest in the mean time ; of those* 
four persons two died during the life of the brother : 
held that they did not talM vested interests in any 
part of the residue, but that the whole of it belonged 
to the two survivors. During the lifetime of the testa- 
trix’s brother, one of the two survivors assigned all 
other the estate and effects, of or to which she was then 
possessed A>r entitled, to trustees upon trust for her 
creditors ; this assignment did not pass her contingent 
intiirest in the testatri- ’s rcsiduaiy estate. Pajm v. 
Wnitcombe, 3 Russ. 124. Interest Vesyeo ; \ViM.r 

C. OF IV HAT PASSES. 

A testator devised his estate at S and II, to trus- 
tees in trust if there should be only one son of D» 
who should attain twenty -one, for that son ; and in 
case there should be two or more such sons, in trust 
for the second of them, and gave all the residue of 
his estates to trustees in trust to sell. lie afterwards- 
erased and by cixiicil declared that he intended to 
erase the direction to sell only. He then gave all his 
estates to the son of D, who should first attain 
twenty-one, and change his name to L. D, at death 
of testator bad a son wlio was still aitinfant, and ’after- 
wards had a nut her son : held that codicil revoked the 
devise of the S and 1*^ estates, and also the devise of 
the resiilue of tlie estate to tlie trustees, and that D’s 
eldest son took under this codicil an immediate vested 
interest, botii in the estates of which the testator was 
sei.se<i at the date of his will and those he after- 
wards purchased, and consequently was entitled to 
the receipts during his infancy. Duffield v. Klwes, 
2 S. &S. 544. CouicxL ; Vested Interests : Will, 
Revocation of. 

Will directed settlement to be made of real estate on 
A, and his first and other sons in tail, with power of join- 
tuiing, leasing, sale, and exchange, and all other 
clauses, powers, and provisoes, usually inserted in 
settlements of same kind : held these last words did 
not give power to charge with portions. IJigginson v« 
ilar/felo/, 2 S. & S. 516. Power; Portions. 

Legacy to A, as soon as she attains twenty-one, 
with interest : held to be contingent, and no interest 
payable till'legatee attains twenty-one, and is then to 
be computerl from end of a year after testator's death. 
Knight v. Knight, 2 S. & S. 490. Int. Vested. 

Jicquest of money to trustees on trust to invest in 
public funds, and pay dividends to A until marriage, 
and then to transfer stock to her husband ; in case 
she should die unmarried, then RS she ^onld appoint 
by will, and in default of appointraem, to her exe- 
cutors and admiDistrators. SeMble; she is not en^ 
titled to have fund transferred while unmarried. 
Wilson V. Mount, 2 S. & S. 4^. Tranbfbr. 

Rcsiduaiy devise of real and personal estate to all 
the issue, child or children of M F, as should be 
alive at the time of the deebase of the survivor of two 
sifioccssive tenants' for life, equally amongst them if 
'Qjim than *oee, to be divided, share and ;jdiQier alike, 
When andrfs they should respectively attain the age 
of Cbrentjt^&K yeat^ and to their repective heirs, exe- 
cutors, Amihistmtbis, and assigns for ever, as tenants 
in C0iniho% : him 'that children living at death of 
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tenant for life Uk^ absolute vested interests in per- 
sonal as well as in real estate. iParmer v. Franeia, 
2 S. & $. 505. Interest, vested. 

1 estatriz directed her legacies to be paid by exe- 
cutor,' to whom she afterwards gave all her real estates, 
and the residue of her personal, aftdr payment of her 
debts and funeral cxpcnces : held that legacies were 
not charged on real estates. Parker v. Feamley, 
2 S. & S. 592. Charge on reat. Estate. 

'A testator having bequeathed various legacies, and 
among others, an annuity of 51. to his daughter 
during her life, directs his son (whom he afterwards 
makes his executor,) to take care of and provide for 
her, and ** subject as aforesaid,” he gave to tliat son 
the residue of his real and personal estate: the 
daughter is entitled to a provision out of the residue 
in addition to her annuity, and a reference will be 
directed to the master to nz the amount of such pro- 
vision. Broad v. Bevan, 1 Huss. 511, (note.) 

^ A testator, after bequeathing a sura of long annui- 
ties to his wife for life, gave the capital after her death 
to A, if she shall lie living at her decase.. and if not 
to A's son. A outlives the wife, but botli he and the 
wife die in the testator's Kfe time : held that the 
legacy lapsed, and that the gift to his sou did not 
take effect, Williams v. 1 V us> Le- 

gacy, LAPSED. 

A testator Iw his will dircei.^^ that with the money 
arising from the personal estate bequeathed to his 
trustees (which is to be first so applied,) and from the 
sale or mortgage of certain real estates devised to the 
same trustees for a term of years, the annuities and 
legacies thereinafter given, are to be paid; and he 
afterwards gives, among other things, an annuity, 
secured by powers of distn'ss and entry oti the real 
estates ; by a codicil he bcr|ueaths his personalty, and 
the residue of his real estates for a term of years to 
other trustees, upon the trusts in his will and codicil 
mentioned ; and he tlum gives to A M, an annuity 
which he charges on the residue of his real estate, 
and secures by a power of distress : held, that the 
personalty is the primary fund for the payment of 
A M’s annuity, and that the real estate is charged 
only as an auxiliary fund. Fitzginuld y. Field, 1 lluss. 
428. Admon. of Assets ; Ciiauoe on Estate. 

A testator bequeathed a sum of stock to trustees 
upon trust to pay the interest to his son during life, 
with a direction, if he married a woman with a for- 
tune of a specified amount, to settle the fund upon 
her and the issue of such maniage ; .nit iii case i>l 
the son’s decease, leaving no issue of 1 l ..ody, the 
stock was given over to various persons ; and the tes- 
tator also disposed of tho residue of his estate. The 
son married a woman who had not the fortune re- 
quired by the will, and died leaving issue of that mar- 
nage : held, that the son's life interest in the s^ock 
was not extended by implication, to a-filusi estate 
tail ; that the issue of his marriage took no interest 
in the stock ; that the gifts over failed ; and that after 
the son’s death, the stock belonged to the residuary 
legatee. ATidree v. Ward, 1 Kuss. 260. 

A testator having directed his executors to lay out, 
in what goverpment security they pleased, as much 
money as wdSld produce a certain annual interest, 
and having given that annual interest to his wife dur- 
ing her life in case she did not many again, the exe- 
cutors invested in the 5 per cents, a sum which yielded 
dividends exactly equal to the spoiled income, those 
dividends being afterwards diminished by the conver- 
sion of the 6 per cents, into 4' per cents. : the widow 
was held entitled to have the deficiency made good, 
eitheaby the sale from time to time of portions of 
appropriate stock, or out of any other ipvt of the 
residue which could be made available. v. Bni- 
I Russ. 370. Investment* . - v y. 

A testator, resident in India, bequeatlis to an in* 


fant a sum of money to be invested in the Company's 
securitieSf.of which tlie ^terest is to.be applied to her 
maintenatice, and the principal to be ^tlea upon her- 
self for life, with remainder to her children. lie is 
lost on his voyage to England^ leaving all his property 
in India. Execat6re resident in iliat countjy prove 
his will at Calcutta, invest the legacy in tho Com- 
pany’s securities, and for several years remit the in- 
terest to their con-espoodents in LondoQ.fojr the benefit 
of the legatee, who Wd come to England ; a part of 
tliat interest is brought into court, in a suit esta- 
blished by li'cr for the appuintinent of a guajrdian, and 
for the allowance' of maintenance, and an order is 
made fur the pay ment.bf tier guanlian out of tUc fund so 
created, of 2001 ayearas maintenance : held, that them 
was a specific approptiai^n in India of the legacy, 

I and that the payment 0f 'iOOl. a-year was not liable 
to the legacy duty.' Fairlie, 1 lluss. 117. 

Legacy Duty. T ' / . 

A testator having, by a. post-nuptial settlement, 
made certain provisions for his wife, which were 
expressed to be in bar of dower, bequeaths to her 
sp'icific legacies, and a sum of money, adding, tliat 
A'Int he has so given her, together with the provision 
made for her l^ the settlement, shall be in lieu* of 
any dower which she might claim ; the assets hav- 
ing proved insufficient for the payment of the^legacies 
in full, held, that the wife is entitled to priority over 
the other legatees, and that the legacies given to her, 
oq^ht not to abate proportionally with the other lega- 
cies. Heath V. Dendy, 1 lluss. 543. Priority of 
Payment ; Aeatkmknt of Lkoacies. 

G, having by deed given his niece a life interest in 
some real pro{)crty, by his will devises to her other real 
pnqierty in fee, and then directs the debts due to him 
from her husband! to be released on condition that 
within two montlis from his, the testator’s decease, 
the husband shall release all claim in or to the pro- 
perly which the testator had given or should give to 
the wife : held, that the mleasc which the husband 
is to execute, is to be in favour of his wife, and not 
for the benefit of the estate ; that the husband does 
not forfeit the benefit intended for him by not exe- 
cuting, within the time limited by the will, such an 
instrument as the testator required of him. HoUin» 
rake v. Lifter, id. 500. Condition, Peiif. of. 

A testatrix devises to A for life, remainder to A’s 
first and other sons in tail male, remainder to A’s 
dauglMers as tciiunts in common in tail, with cross 
reinaiiiders betw'ecn them in tail, remainder to trus- 
tees for u term of years upon trusts to raise and pay 
such legacies as s'uc had tlicrcafter given, or should 
give by any codicil ; and in a subsequent part of the 
will she bc()(icaths various legacies from and immedi- 
ately after tlic decease and failure of issue of A : held, 
that *' failure of issue” in the gift of the legacies must- 
be considered ” failure of such issue” as were in- 
cluded in the limitation of the estate ; and that there- 
foro the bequests were not too remote. Mone V* 
Ld, Ornwnde, 1 Russ. 382. LiMrT. too remote* 

A will began as follows : — In the first place I 
will, that all iny debts and funeral charges be ^id 
anil dischargerl by my executors liei-cinafter named ; 
and T give and bequeath unto my eldest son Richard 
William, my estate at^Shap, on condition that he 
make up the deficiency* in the payment of the two 
legacies, which 1 have left to inv younger son and 
daughter held, that the tatators debts were not 
charged on the estate at §h^. : WUlan Y*Lancast»p. 
3 lluss. 108. Cii^hoe on Reai, Estate. 

Testator nve his real and personal estate, to per- 
sons whom lie afterwards appointed bis executors^ in 
trust, in the first jplaoe» to self an advowson, and ap- 
ply the proceeds m diicbarge of his debts and legacies, 
and if tnc^vnhould he Insufficient, then to .raise tlia 
deficiency sale or nortga^ of hia real ertates, aed 
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directed his executors to retain tlieir exponccs, but 
did not expressly divlaie any trust of liia personal 
estate : held, that the personal estate w^’l^prinrarily 
wplicahle to the payment of the testator^s debts. 
KhodPii V. Uudge, 1 Siiti. 79. Aomon. op Assets. 

llcsiduary berjuest to two grand>daughters of tes- 
tator “ in trust, till/ they come of age or marry, the 
interest to be received in the meantime, and paid to 
them ; but if ouc of them d|e before marriage, or 
twenty-one, then to survivor her; children ; hut 
if botli should die, leaving no issu^^tbcii I" give them 
power to leave it by will as they shi||udd think proper. 
Oiu! legatee marrim, and other aft^ed twcnty-unc : 
helil, that both acquired vested^^irest. Thuckerit v. 
J/fl7rtpAnn, 2 S.& S. 214. Vested I NT til EST. 

Condition in will in restrttiil^iaf piarticulur marriage, 
is dispensed with by con^i. pf Stator to it in liis 
lifetime, v. Ctfwd^^;l2S. &S.358. Legacy, 

CONDITIONAL. 

Where, from ^coQsIi^tion of will, executor who 
w'UK residuary legatt^^' bad pow'er to release debtor of 
testator, and he waiVra the debt by writing, but did 
not formally release- his executor, executor miglit, 
it seems, withhold annuity given in consideration of 
whole debt beidg paid. Ilcmmin^ GiirreUf 2 S. 
& S. 31 1 . Pahol W Aivi- ii. 

Testa^r directed his {lersonal and real property to 
be sold and divided utnongsl sisters : a power to 
executors to'ifell real property was held to be implied. 
Tvlden v. Hyde, 2S. ta. S. 238. Thcsteks ; Pow^n 

IMPLIED. 

Where residue directed to be laid out in land, and 
in meanwhile interest thereon to be accumulated, 
tenant for life held entitled to the interest from the 
end of the year after the testator*s deatli, till residue 
laid out. Kelvington v. Cmv, 2*^2>. 6: S. 396. In- 
terest, FROM WHEN ; Admimstha iioN. 

Bequest to executors of residue of testator’s estate 
in trust to sell and invest produce, and to apply so 
much of the interest and dividends as might be neces- 
sary fur the maintenance, ^.c. of testator’s five infant 
cliildren during their minorities, to accumulate the 
surplus for their benefit \ and upon their severally 
attaining twenty* one. to pay them *2500/. each ; and 
if there should be any surplus after such ptiymcnts, to 
pay and divide it amongst the five cliildieii, or such 
of them as should be living wlien the youiigiat at- 
tained twenty-one ; and in case any of them died 
under twcnly-onc, having issue, his shaic shobM go 
to children, with benefit of survivorship, among the 
five children, in case of one dying vNitliuut issiir* : 
held, that one dying after twenty-one, and before 
youngest had attained twenty-one. (though with issue,; 
took no vested interest in the surplus. y/otrcN v. 
Herrings 1 M'Clel. 6c Y. 295. Ini i.hkst, \ i sted. 

A testator bequeathed a fund, which was to be 
produecd by the conversion into money of the re.-i- 
(lue of his real and personal estate, to trustee.-s upon 
trust to pay the inUjresl of one inoicly to his daugh- 
ter for Imr separate use during her life, and aiti;r hu-r 
death to pay 100/. a year to her husbami iluiing bis 
life, and to apply the remainder of the dividends to 
the iTiaiiilenunce and cducatioif of all and every her 
cM Id leri, until they attained twenty-one respectively ; 
and when they attained their respective ages of twen- 
ty-one, upon trust to pay life principal to them in 
equal shares ; the pother survived the testator, and 
lelt tv^o children, wholdied umler twenty-one : the 
moiety of Uie residue vested in these cliildicn. Jones 
Mt^ulwuin, 1 Buss. 220. Intkhest, vested. 

S testator bequeathed personal property to bis 
ti uvecs and executors upon trust, to pay 'dividends 
to his daugliier during her life, to her^parate use, 
aud after iier decease to pay the principal unto all 
aud every her children who' should live to attain 
tw^nly-three years of age, share and share alike, with 


lienofit of survivorship in case any of them died undec 
that age, with limitations over, in <’ase there should 
be no such child or children, or being such, all of 
them should die under tw'enty-threc years without 
lawful issue. The daughter had a child who died 
under age, in thef daughter’s lifetime. The bequests' 
to the children, and the subsequent limitations were 
too remote. Bu// v. PWto/nird, 1 Huss.213. Limit. 
•J*o6 REMOTE. 

A native of Scotland domiciled in Kngland, having 
licisonal propel ty only, cxeeuled during a visit to Scot- 
land and deposited there a will preparcil in the Scotch 
form, and died in Knghiiid : held, that the will was 
to l>e construed accouling t ) the English law. An- 
,\lrulhei' V. C/m/wirr, 2 Sim, I. Domicii.. 

'festatrix devised all her messuages, »S:c. and real 
estate to trustees, to sell and pay funeral, &:e.cx]Kmccs 
and legacies, cxciqil her charitable legacies, which 
slit! iiii'(!cteil to hi* paiil out of her personal estate, 
legally ap})ru.Mble fur that purpose, and noUout of any 
part of her said messuages, &(!. ; and she afsd directed 
her trustees to keep separate accounts of the proceeds 
of her messuages, and of her personal estate legally 
applicable as aforesaid, and that if proceeds of mes- 
suages should he iiisuilicient to pay the legacies, trus- 
tees to u])ply to her pt'rsonal estate : Held, first, that 
though personal estate moic than sufiicientto pay cha- 
rity, no part (‘.ould he applied for other legacies, till 
real estate exiiausled : second, that tcstatiix’s lease- 
hold passed to trustees under devise of all her mes- 
suages, \c. : tliird, that heir and next of kin, arilk 
not residuary legatee, were entitled to surplus' pn^' 
cccils of fieidioids ami leaseholds : and fourth, that 
freeholds liaving been properly sold in heir's lifetime, 
the surplus w.is pait of his personal estate. Duron v. 
Dau'son ; Slinri)i v. t'orside, 2 S. 6: S, 327. Asskt.s, 
Admon. (>¥. 

Jxjgacy given charged on real estate, to vest imme- 
diately on testator’s death, hut payable at twenty -one, 
vests, though legatee dies lieforc twenty-one. If’at- 
kins v. Cheiikt 2 S. 6’ S. 199. Vested Interest. 

Father, under marriage settlement, with power to 
appoint shares in which his younger children were to 
take a sum to he raised for their portion, having exer- 
cised that {K)wer by will, afterwards advances one 
daughter, took release from her of her portion, and by 
(’(•dicil levukcd Ids appointment by will as to her : 
Held, her imrlion was to go to the other children. 
Stud V. Ld. W'alsinghtim, 2 S. S. 99. Parent 6c 
C iiii.o ; PoiriioN ’ Advancement*. 

f.i‘gacirjs given to the same persons, though by dif- 
forent instruments, and in some instances of diiierent 
amount: Hold, to bcsull^titutional• Gillespie v. Alex- 
andn\ 2 S. S. 145. Lksacy ; Sub&thution. 

J^evi>e of moiety to A for life, and of other moiety to 
B ; ami after A’s dc;ath, toe to l>c conveyed of both to 
B : if B dies ht.'fure A, /V is not entitled to B's moiety 
by implic.ition. Af>pimill v. VeUin, 1 S. A S. 544. 

KsiAlE T.\ I UlM.IfA ITDN. 

A legacy given out of tlio jiersonal estate of the tes- 
tator, ill tiust to ]i:iy the interest to a legatee fur her 
life, aud after her ilealh. to pay the principal absolutely 
in certain shares to and amongst several legatees, and 
ill case of the death of such legatees, (ilbming them) 
or any or cither of them, before such their respective 
legacies slioiild or might hccome payable, then the 
legacy or part of him, her or them so dying, to go to 
his, her or their executors, or administrators, as part 
of his. her or tiicir personal estate ; on the death of 
one of tlic legatees, in the life time of the testator, held 
that the mention of the executors and adminisUnturs 
il^.the clause of the will, did nut amount to a sttbsti- 
tiition so as to vest any interest in them, and prevent 
the lapse. jUbsie v. Gpak, 13 Pri. 332. Lapsed I^eoacy. 

^ A legacy bequeathed out of personal estate also, 

I after the cleath of a legatee, of the interest and divi- 
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(tends tlieteof for life, in precisely (ho same wbiils, 
except that there was tliis further provision introduced 
after tlic bequest to the several legatees ; And in case 
of the death of any of the said legatees before their 
®**"“*‘^ become payable, theiL the said testatrix 
willed and directed that the legacy of each of them so 
should go to and be paid amongst his her or 
their children share and share alike ; and in case of 
such decease of any of the said legatees, without leav- 
ing a child or children, the legacy of him or her so 
dying, should go to his or her executors or administra- 
tors, as part of his or her personal estate : Held, also 
to be lapsed as to the share of a legatee dying uumar- 
In the lifetime of the testatiix, and of ihe tenant 
lor life, and cunsct^uently that the executors and ad- 
ministrators of the legatee so dying were not entitled 
to it. Such a legacy, so lapsing, lets in the next of 
kill of the testator. Bone. v. Cook, 13 Pi ice, 33*2. 
Lapskd Leoacy. 

Under a heejuest of the interest, dividends, proceeds 
and profits of a sum in stock to S for life, and of the 
slock after death of S to A, but if A should die before 
iwentv-one, to S, a bonus on ihc stock given under 
stat. 5fi G. 3- c. 96. was ludd to btdong to A as the 
legatee of the sltKtk. yfon/wir v. Jitissiier, 13 Price, 
774. S. (i, 1 APUlcl. 627. Tenant for i.ifk ; 

>ST(k’K, PoNUS ON. 

7)ovisc of real estates to testator’s d.. ; i<it life, 

with Tcniaiiuler to his two so'''- in in-. inJ incase 
daughter should leave any (diilo cuddrcn living at 
her death, tlien he directed that tlu! two sons or tiieir 
heirs should pay to sucli child or childreii 200/. ecjually 
between them, as they should stsverally attain iwcuty- 
one, and interest for tlio same, until the legacy should 
bcconio duo, for malntonarn'c, \c. The daughter left 
one child which lived seveial years, Initdied an infant : 
Held, that interest was due from imuhcM’s death to 
child’s death. Harris Finch, 1 Ml. 1n- 

TKUr-.ST, vested. 

Where devisor directs that after pa}n)ent of 800/. 
to charity to he raised bv sale of real estate, residue 
thereof should go to residuary devisee J Jl ; legacy to i 
charity being void, 800/. gotjs to heir and not residu- 
ary devisee ; costs to be borne between those two 
parties equally. Jones v. l\Filchell, \ S. & S. 290. 

JiAMJ DEVISED FOR SaLE ) ThUST RKSUI.TlNrj ; 
ilKlR AT JyAW'. 

Alarriagc in lifetime of father with his consent or 
subsequent approbation, is equivalent to luarriage 
after his death with consent of trustees. Wheeler \, 
Warner, 1 S. Ik S. 305. Comjiiion ■ I i<, w y. 

Where an annuity is given by will, with -section 
that it shall be paiil monthly, the first payineiit is to 
be made at the end of a moiilli after the testator’s 
death. Houghton v. Franklin, 1 S, & IS. 390. .An- 

NUITV. 

Devise of freehold, in trust to pay routs as same 
should become due and payable, into the hands of 
testator’s wife, and nut otherwise, for her life, for her 
separate use, and her rcreijits a lone,, for wJiat should 
be actually paid into her own proper hands, should be 
good dischaj^es to tiustees. Held, wife had no 
power to alienate her life estate. Acton v. White, 1 S. 

& S, 429. Hush. & Wn r, sej’Aratk Kstaie ; 
Alifnation. 

Where husband having, by articles, power to ap- 
point wife’s real estate, and by other articles, to ap- 
point his own real estates, by will, reciting jiowerover 
ms own estates, in exercise of that power, and all other i 
powjhp, appointcil ids own real estates, and all other 
real f^tates over which he had power in trust, &c. 
making no mention, in any part of wilD^f wife’s es- 
tates, or 'of his power over them/ and expfessing that 
all persons taking under his will;- should pe bound by^ 
doctrine of election. 1 leld. Wife's estate was included 


I in appointment by will. Trollop v. Linton, 1 S. & 
[S. 477. <^ow£r. V’ 

Where^^al estates are devised in strict settlement, 
subject to trust for raising portions to younger chil- 
dren, during minori^.of tenant for lifejr' out of rents 
and profits, or by safe or mortgage. Held, certain 
funds that had arisen from v^nts during such minority,, 
were applicable to payment of the portions, and that 
deficiency only, could be raised by sale ' .or mortgage. 
Warter v. HiUcMuHm, 1 S. & S. 276. Portion. 

Testator having Revised lands to A for life, remain- 
der to his childruja in strict settlement, directs the rc- 
sidiiG of his iicrsonalcstate, subject to the payment of 
ilcbts and legacies, with, all convenient speed, to be 
laid out in the purchase Of lands, to be settled forth- 
with to the same ures, 'with a proviso, that the trust 
monies, until they shoutl: be laid out, might be in- 
vested upon government Or,^Jtual securities, the divi- 
dends and interests of whiclj^ete to go and be paid 
as the rents of the lands to bepurchasi^ would go and 
be payable ; a large portion of tho testator’s personal 
e.state not inquired for the payment of debts and lej’a- 
cics, l)cing invested in the funds, and ujKm securities 
carrying interest the tenant for life vras entitled to the 
interest of that portion from the death of the testator. 
Ing'i^tein v. Martin, I Turn. & 11. 232. See also 
S. i*. liemtt V. Morris, id. 241. Tenant forLiff. ; 

1> TER M EDI A TE P 11011X8. 

I’cstator, after bequeathing to A and B legacies of 
stock unequal in amount, aud giving several legacies 
to public charities, requests the said A and B to lie 
his executors, and gives to them as such one hundred 
guineas each. He then orders his hooks, jewels, 
plate, and household furniture, to be sold, and after 
desiring mourning*lo be provided for his servants, and 
five guineas each to be given to several persons named 
in tlie will, and to his tw'o executors, for a nug, as a 
token of remenibrance, concludes his will in the fol- 
lowing manner : In case there is any money remain- 
ing, 1 should wish it to be given in private charity.*' 
Held, that private charity was an object too indefinite 
to give the crown jurisdiction, or to enable the court 
to execute the trust. Ohimunneif v. Butcher, 1 Turn. 
& 11.260. UllARlTY J Ju llISniCTlON. 

A testator having first directed all his debts to be 
paid, bc(]ueaths all his copyhold estates, and all his 
pro|^r!y whatsoe.ver, to his wife, during lier life, and 
afterjicr decease to his surviving children, and ap- 
lM)iiUs A and B his executors ; the debts arc charged 
on the copyhold estate. lionalJs v. Felthain, 1 Turn. 

‘V K, 418. CoFYiioLD ; CuAiicE ON Land. 

Bequest to A for life, and to her child, &cc. at twen- 
ty-one, is u vested interest at twenty-one ; and not de- 
vested if eliihl attain twenty-one, and die in life of A, 
by subsequent expression in will, that in case A should 
die, not leaving child, or leaving child, such child 
diuuld die before twenty-one, gift over. Maitland v« 
Chalic, ti JMad. 243. Vested Interest. 

Two (d asses of legacies payable in two opponent 
events : 1 Icld, on construction, one class only payable. 
•'Stcaifue V. iimith, 1 S. & S. 36. Legacies, coUrtN- 

GEVI. • 

Wliere a testator gives to legatees, who shall be 
living at the lime of actual distribution, the court will 
fix a year as the proper period. ' Brooke v. 

6 iMad. 358. Distriultion, atjviiat Time. 

V ha\ijiig purchased certain mnds and hereditaments, 
they were, by his direction, by indenture of bargain 
and sale, couve^ by the vendor to trustees, for char- 
itable ussHi. The indenture was enrolled in the court 
of chancery within six calendar months, but F died 
within twelve calendar monilis after its eitbcutioii 
Held that the conveyan’ce was void under the stai. of 
9 Geo. 2. c. 36. ; held also, that certain pecuniarv Iw- 
quests in F*s will, deixsnding on the validity o( the 
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said indenture, had failed. Pitc* v. Hathaway, 
6 Mad. 304. Mortmain. . . 

Devise to trustees, in trust to cottstitnte support 
a grammar school atP, to appoint a master and usuer, 
and pay them certain salaries ; and the trustees to di- 
rect tlie management of the school. Held, that the 
school was (0 be a^e'|;nmmar-school, for teaching 
the learned languages ; tHat the (roper objects were 
the children of the resident iuhabitaiits of P > that they 
must be the children of protestanti^and must be edu- 
cated according to the principles jj^ld^chiltch of Eng- 
land. The master might tike boi^^ and day scho- 
lars, the number of free scholail to be limited, 
and in fixing the number, tlm^lfii^l^Was guided by the 
amount of salary originally^^S^ta^ed ; that tlie free 
scholars were to be nomii»|ld’||)^^ trustees ; that 
the trustees were to visit Iw^ooi it their discretion, 
and to be allowed tb^f'^reisonable exjiences. 'fhe 
augmentation of the salwes'bf the master and usher, 
made by the trustees, uppin. an incicase of tlie income 
of the charity, not aUptfid tQtliern, the school, through 
error, not having 1>04n. devoted to the proper objects. 
Att,Gen^ Y, Dean dtf.W' Christchurch, 1 Jac. 474. 
Charity. . \ 

A will directing a settlement of estates, and that 
there Should be inserted all proper powers for making 
leases, and otherwise, according to circumstances, to 
and for the tenants for life, to be exorcised by them 
when qualified, and when not, by the trustees, does 
not authorise the insertion of a power of sale and ex- 
change. Home V. Barton, 1 Jac. 437. Seiylt. ; 
Powers, Usual. 

Bequest by codicil, that dividends only of legacies 
which had been bequcatlied by will, should be paid 
to legatees, and that legacies sbot'ld not be paid to 
them, leaving the prinirijial not further disposed of, is 
equivalent to a gift of the corpus, and is a gift of the 
substance of the principal, liichards v. Richards, 
9 Price, 219. Legacy, speciiic. 

A\'hen real estate is devised for payment of debts, 
and articles of personalty exempted, if the executors, 
to preserve the latter from the creditors, delay selling 
them, and in consequence a loss happens, it may be 
thrown on the real estate, semble. CUirke v. El. Or- 
monde, 1 Jac. 115. Kxors., Dutjrs OP ; Admon. 
OP As:;rts; Charge on Real Estate. 

Bequest out of real estate to erect a monument in a 
church to the testator's memory, is nut within tlie sta- 
tute ol mortmain. Bequest to eiect a monument to 
the testator’s memory, within a year after his death, 
in the church of A, with a legacy to the rtcior of A, 
on condition of iiis consenting to the erection of the 
monument, and a direction that, if he refused, the tes- 
tator was to be buried el^e where. Held, that the pur- 
pose failed, by the rector’s refusing, for many years, 
to allow the monument to be erected, though a suc- 
ceeding rector was willing to consent. Mellick v. 
The Asylum, 1 Jac. 180. Mortmain. 

Bequest; and provided that, if donee should, by any 
means or ways whatever, scdl, dispose of, or incum- 
ber the ri^t, his interest should cease. Held, his 
ba^|||||k^Hras a forfeiture. Cooper v. IVyatl, 5 Mad. 
48t«SpOTi:iTu re; B a n kc y . 

LepR^ to feme covert ** to and for her own use and 
benefit,” does not give her a separate estate. Roberts 
V. Spicer, 5 Mad. 491. Husb. & Wipe, Sep. Estate. 

Bequest to testaV>r’s daughter and her children, and 
in default of such issue,'' aod in case of her dratli, to 
A and 11 the limiiatation over takes efi'ect on her 
dying without children. Cawier Cadby, 1 Jac. 
846. Interest, when it vests. ' 

tKtator himself refers to '* the rules of law,” 
the limitations ought to go as far as those rules will 
permit. Goiter v.Gimenor, 5 Mad. 343. 

Devise to college, for founding additional fellow- 
sh’pa and Kholaiships, under regulations, by which 


certain stipends where to be paid toi the new members 
out of the rents, and the testatrix hop^ that a sur- 
plusage would remain for the benefit of the college, 
which was to be thrown into the common stock of uie 
college, and improved as a fund for the repairs of the. 
college in general, discharging debts, building, buy- 
ing books, or other such public udes within the college; 
the tents having increased considerably : Held, that 
the surplus not required for repairing, building, dee. 
belonged to the old foundation. Att. Gen. v. Catherine 
Hall, Cambridge, 1 Jac. 381. Charity. 

Devise of an estate for charitable purposes, with a 
direction that the rents should not be raised : Held, 
that this discretion was void, and that there was no 
resulting trust for the heir at law as to the increased 
rents. Id. ib. Charity ; Resulting Trust ; Heiu 
AT Law. 

'N\'here testator, in each of two testamentaiy instru- 
ments, gives a legacy simpUciter to the same person, 
court w'ill presume both to be meant for him. Hurst 
V. Beach, 5 Mad. 358. Lfoacy accumulative. 

And it is indifferent whether the second legacy is of 
same amount, or greater or less than first. Id. ib. 

But where same motive is attached to each, and 
the amounts are similar, it is presumed to be but one 
legacy, but the double coincidence must occur. Id. ib. 

Gift of personal projicrty to tiustees, to be settled 
on marriages of testator's daughters for their separate 
use, and on their deaths upon trust for their children, 
with limitation over in case of either of daughters 
dying without hiiviiig been married, or without leaving 
any children, her surviving. The shares of the chil- 
dren of each dn lighter arc vested , subject to be divested, 
by all dying before their mother ; and there being one 
alive at her death, the representatives of the two who 
died before her were held entitled to their shares. 
Brmmhnul v. Hunt, 2 J. W. 459. Vested In- 

TEIllST. 

A legacy of so much of a specific fund, and in case 
of failure of that fund, the duficieni^ out of another 
fund : Held a specific legacy, and not a general or 
pecuniary one, and that tlierefore legatee was entitled 
foom testator’s death. Fontaine v. Tyler, 9 Price, 94. 
Legacy, Time of Payaient ; Legacy Specific. 

Wlicre testator directs his executors as soon as they 
should think proper after his decease, to sell so much 
stock as would produce legacy of 12,000/., legacy is 
not payable till end of the year after his death. Ben- 
M>» V. Maude, 6 Mad. 15. Legacy , Time of 
Payment ; Aumon. or Assets. 

I'estutor gives legacy of 20,000/. to daughter 1^ 
will, free of duty, and by codicil, reciting death of 
daughter, and consequent lapse of her legacy, and in- 
stead thereof, gives to daughter's husband sum of 
20,000/. : Held, he does not take free of du^. Chat- 
teris^v. Young, 6 Mad. 31. Legacy Duty. 

The words, 1 will and direct that my just debts, 
&c. be paid and satisfied,” in the introductory part of 
will, amount to a charge of debts on real estates. 
Clijf'ord v. Lewis, 5 Mad. 33. Charge on Real 

Ei,TATtS. 

Interest in property given to wife, on condition 
** that she should neither directly nor iq4irectly keep, 
or have any concern or interest in a pubnic or hcens^ 
victualling-house, or any other kind of business.” 
Condition not broken by her keeping and having 
the care of a public-house belonging to others, as their 
servant and at regular wages, without participatiDg in 
profits or losses. Jones- y. Bromley, 6 Mad. 157. 
Condition. 

CoDStruction of an obscure will, whether a trust was 
oriated or merely a discretionaiy power 1 Robinion v. 
&’nit/h, 6 Mad* 194. Trust. 

A, being possessed of freehold and copyhold estate, 
the latter of which eduld not be devised but by con- 
veyance to a trustee, and declaring uses by will, de- 
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vised tffhis youngjir son all his messages, lands, and 
tenements at A., and also, all that his messuage and 
tenement at S. in the occupation and tenure of J, as 
farmer thereof, &c. Held, that the copyhold land 
did nor pass by the devise, tlie testator not having 
observed the formalities ueoessaiy for the passing 
thereof, and that the court would Wft supply a sur- 
render, or put the heir to election, though the devise 
was to a younger child. Hodgson v. Merest^ 9 Price, 
556. Copyhold, Defective Surrendea of ; Heiii 
AT Law ; Election ; Younoeii Children. 

Direction for the sale in a given event, of an estate 
devised by the will, without expressing by whom it 
was to be sold, does not give a power of sale to the 
executors by implication. Patton v. Randall, 1 Jac. 
dc W. 189. Power op Sale, C. of ; Exon. 

A power of sale not expressly given to any one, is 
not to be implied to the executors because the devisees 
of the estate are minors. Id. ib. 

"I'estator bequeathed interest of 400/. to daughter ; 
testator afterwards advanced 100/. to daughter’s hus- 
band, and latter gave receipt for it expressive of its 
l)eiiig part of daughter's portion, and testator enclosed 
receipt, together with his will, in an envelope, and 
linsband, since wife’s death, received intcicst on the 
300/. only. Held, advance of 100/. was not an 
ademption pro tunto of tlie 400/. legacy* Util y. Cole- 
man, 5 Mad. 22.- Li cacy iiemi"' io\ 

On construction of will, *nnors' Company held 
to be trustees of certain lands in tiieir corporate cha- 
racter. as governors of tiie posstission, &c. <if the free 
grammar-school of Sir A. Judd in 'runbiidge, and 
tliat the same are held by them ac(^n’diiig to letters 
patent of l<Mw. 6. for the support of the master and 
under jmaster of the said sriiool, and for the reparation 
of the lands, 6cc. and not otherwise, nor to any other 
uses or interests. Cen. v. Skinners* Comp. 5 Mad. 
173. Affd. with variation, 1 Jac. 62fJ. Chahity 
ConvouATioN j Trustee. 

It is nut of course to let a cestui gue trust under a ; 
will into possession of tiie estate ; it must dejicnil on 
testator’s intention. 7uU v. Lister, 6 Mad. 429. 
Trust; Cestui oue Trust. i 

Gift, upon trust, to wife for life, and thdn to use of 
son for life ; and after death of survivor upon tiust ' 
for such person as should, from time to time, he Lord 
V, &c. Held, not an executory trust, but a direct 
gift to each Lord V. successively, and that all living 
at death of testator, who might become a Lord V, 
took a vested interest. Deerhurst v. St, Albati'i, 
b Mad. 2.32. Interest, vested. 

By will testator nominated wife lv< cxecutriv, 
'* thereby bequeathing to her all tlio piopcrty of what- 
e\'er description or sort that I may die possessed,'’ /Vc. 
Held, she is entitled, though not as executrix, to all 
i)is property that such a will could pass. Atw/ v« I 
6 Alad. 38. Exor. 

3'estatrix, by her will, limitetl certain estates to her 
daughter O for life ; remainder to her first and other 
sons successively in tail male ; remainder to her 
daughters as tenants in common in tail general ; and 
if an only surviving daughter, to her in tail general ; 
and in dcf^^lt of all such issue of C), to trustees for 
1000 years, upon trust to raise certiiiii legacies as j 
she should beriueath by any codicil ; and she after- | 
wards, by codicil, bequcatiied certain legacies alter 
the decease and failure of issue of her daughter O. 
O died without issue : Held, legacies were payable 
when the term was to take efl'ect. v. Marq. 

Ormond, 5 Alad. 99. Affd. 2 S. & S. 479. Leoa- 

eZB^ WHEN PAYABLE. 

vv.herc, by will, estate is directed to be 8oldt,(but' 
no time therefore is stated), and interq|j| pf produce is 
bequeathed to plaintiff, and estates coi|idnued unsold, 
plaintiff, on construction of will, is entitled to rents 
and profits of first year after testator’s death. Fits- 


gerald v. Jervoisi, 6 Mad* 25* Rents & Profits ; 
Admon.' of Assets* 

Bequlit of lOOOl* long annuities ** now standing in 
mv name, or in trust for me.” At the date of tjie 
will the testatnx had no long annuities, but had 
1000/. three per cent, reduced annuities : Held, that 
that sum passed by beque8{.’;>:'JGj|fefotot V.Ley, 2 Jac. 
& W, 20|7. Legacy, AomPtfOT^p. 

Devise of a house, after the . death of A, for the use 
of the master; that might be '^pointed' to a school for 
tlie instruction qj^ippor persons m W, and''a bequest 
of money upoii.traSt to apply the interest in proem ing 
a master and mistress for. instructing poor children, 
and in keeping the aci^ool-house in repaV, and to ap- 
ply the residue of tbe/nterest to the poor : Held, that 
the bequest to the itohlSat was void as being connected 
with the deviseitjP .^^hpuse ; and the amount in- 
tended for that purpose IwUig uncertain, the gift of 
the residue was also void., Att, Gen. v. Iliniman, 
2 Jac. &c \V. 270. AIortxaxn. 

Where the fund is appfipkhle at discretion to se- 
veral purposes, some of which are. void and the others 
not, it will be confined to the latter, id. 277. 

Gift of residue to be equally divided between the 
tcistator’s wife^sons and daughters.; subject never- 
tli Jesx as to the shares of the daughters, wiiich were 
to be placed in the funds in the names of trustees ; 
the interest to be paid to them for their lives for their 
separate use, and after their deaths the testator gave 
the shares, to the interest of which his daughters 
should have been entitled for life, to their children 
equally, with benefit of survivorship. Two of the 
claiighicrs having survived the testator, died without 
children : Held, that their representatives were en- 
tidod to their sl^ares. B'/tittel/ y, Duditi, 2Jac. &. 
W. 279. ImeKEST, VESTED. 

Bcrpicst of personal propeity held a general resi- 
duary disp'isition, although accompanied with ex- 
pressions favouring a more limited construction, and 
pointing only to a surjdus beyond tlie property speci- 
itciilly mcnlioiied. Bland y. Lamb, 2J. 6lW. 399. 
Residue. 

Devise of copyhold estates, the legal estates being 
outstanding, to my son R W G, to be entailed 
upon his male heirs, and failing sucii, to pass to his 
next brother, and so on from brother to brother, al- 
lowing 2000/. to be raised upon the estates for female 
children each.” Whether a trust executed or exccii- 
torjp, and if tho latter, whether an estate tail in H W 
G; gu.l I'he point too doubtful to compel. a pur- 
chaser to talie the title. Jerioise v. Vk.NoHhmimr~ 
land, I Jac. & W. 559. Trust ; Vend. 6c PuRch. ; 
'riTLE.* 

'I'he circumstance of the testator not having had 
the legal estate, can make no difference in the con- 
struction of a devise. Id. 573. 

Legal representatives means executors and adminis- 
trators, unless contrary intention is manifest. Price 
V. Sinnige, G AJad. 159. Legal Representatives; 
Will. 

Death, without leaving issue, signifies, as to real es- 
tate, a general failure of issue. Franklin Lay, 
6 Mad. ‘*68. • 

'J'estaior, after devising lands to uses in strifct set- 
tlement, gives tlu*. res^iduc of his personalty to be in- 
vested in laiirls, to be settled to the same uses. Tho 
tenant for life is not entitled to the interest of the re- 
sidue till one year from tfifltestAir’s death, The, 
nerai rule, fixing the end of thefiret year as the period 
at wbicli the enjoyment of the tenant for life is to 
commence, is not to lie departed from, unless it ap- 
pears mat the testator’s intention is incompatible with 
It. Taylor v. Hibibert, 1 Jac. fie VV. 308.% Ten. for 
Life ; Interest. 

Biider 'a devise of all tlie residue of the testator's 
estate and etfecis w hatsoever and wheresoever, of what 
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nature or kind soever, to trustees, upon trusts applic- 
able only to personal property, held, that the real es- 
tate passed, with a resulting" trust for the heir* Ihm- 
nagfi V. 1 Jac. & W. 583. IIesultino Tuust; 
Hkiu. ' /*'■: . 

'I'cstator, reciting that he has 15()0/. five per cents., 
givfs it to A, to B aU other his stocks 

that he might be at his death. The lat- 

ter bequest is nor j^p^mc, but is liable to debts in 
preforenre to the foilteer. " Ponoft vtWWs/e/d, 1 Jac. 
A \V. 594. Lfgacy . 

Legacy of all my stock tSttS Jhhy be possessi'd 
of at my decease,” not speci^;^.' Seoible. hi. 601. 
Lf.c.acy Spicific. ' 

The word my” alone, ii$'‘bpC^ough to make 
legacy s^iecific, unless a paii3lMttf%kid is referred to. 
id. 602. ■ ' 

A will, directing a setUe^m' of estates, and that 
there should be inserted powers for making 

leases, and otherwise, 'according to circumstances, 
for the tenants for life, to 'be exercised by them when 
qualihed, and when not, by the trustees, docs not au- 
thorise the insertion of a'|io\ver of sale and exchange 
to the trustiees, to be exercised with the consent of the 
tenant for life. Whether the will aul'ioriscs the in- 
troduction of a. power of sale and exchange of any 
description, quare? Brewster v. Angel I, 1 .lac. & W. 
625. Boweu. 

Where a real estate is charged w'iih payment of 
debts, &c., in exoneration of the personal estate, in 
order to favour the residuary legatee, and such resi- 
duary legatee dies in life of testator, so that bctiuest 
lapses ; held, on construction of the whole will, that 
the real estate becomes exonerated, and the ^lersoiial 
liable. Noel v. Jleitley, 7 Price. 241. Lapse; 
CiiAUGF. ON Real KsTiH'K. 

Real estate being <levised in tnist to sell at such 
times or time after testator's death as should seem 
most advisable, either together or in separate parcels, 
by auction or private ciontract, the trustees to stuiid 
possessed of tlie jrroduce of su(di sale, and the rents 
and profits accruing in the mean time, upon the trusts 
of the devise ; held, that trustees have not an un({u.i- 
lified discretion as to sale, or to entitle (hem tu letaiii 
the accumulation of the mesne rents and profits to 
answer the exigencies of the will, but that cestui qua 
trusts were entitled to receive their irspcciivc piojKir- 
tions of the accruing rents, &c,, from ilic end of the 
year after the death of testator. Id. 242. LMiA^ji-.^, 

W'HF.N PAYAULE. 

Testatrix having made several specific lM?f|iicsls of 
stock, gives the residue of her funded properly, aftei 
payment of her debts and legacies, to A ; she gave 
the residue of her real and [lersoual estates to others, 
and directed one particular legacy to be paid out of 
the stock. iJeld, that the residue of the stock was the 
primary fund for the payment of the debts and lega- 
cies. Choat v. Yeats, 1 Jac. & W. 102. Aumon. 
OF Assf/is. 

Bequest to wife of real and personal estate for life, 
and, after her decease, a gift of various h;gacies, ami 
a devise of all the rest, residue, and rcmaimlcr of real 
and personal estate, to testator's r^cpiiews. ilehl, le- 
gacies. are a charge on rciil estate. Jianch v. Biles, 
4 Alad. 187. Ciiauck on Rea 1. Kstate. 

Charge on specific beciuest rfi debts and legacies. 
Brown v. Crowibrtdse, 4 Mad. 495. Legacy Spe- 
cific, V I , 

^ Kxnressions in will aflCr. payment of debts bircct 
“ in tlic next place,” certain legacies, and that trus- 
tees should afterwards raise other legacies ; held, not 
to give first legatee any piiorityin payment; but in 
wse of ilefidency all should abate in. propprtion, 
. Bieston V. Booth, 4 Alad. 161. Lfoacies, Ordeb 
Payment; Abatement of Legacies. 

^ Unless clear contrary intent appear in will, pre- 


sumpdon is, that testator intendS'.all legacies-’ to be. 
equally paid. Id. 16B- Legacy, Oroeii of Bay- 

AIENT. 

Words, ** In the first place T give to A, then to 13, 
then to C,” not evidence of such intent.” Id. ib, 

Nor words, ** t& A, payable at one month, to B, at 
six months, to C, at twelve.” hi. ib. 

Nor, “In the first place I direct, &c. to A, then to 
B, then to C nor, “ 1 direct that my executors shall, 
in the first place, t^c. to A, in tlie next place to 13, 
then to C.” Id. 169. 

Covenant in settlement to leave by will, satisfied 
by legacy to amount ; tliough followed by general 
direction for payment of debts. IValhen v. Smith, 

4 Alad. 236. 325. Settlt., Satisfaction of ; 
Trust to pay J^kets. 

Where will directs dividends to be paid to tenant 
for life at r.ady-day and Alichaeimas day, the money 
was ordered to be invested in the 3 per cents, re- 
duced ; the dividends on that stock being payable at 
that peiiod. Caldecott v. Caldecott, 4 Alad. 189. 
Investment. 

Unconditional legacy given by a third instnimcnt 
which is nearly similar to tlie first : held to be merely 
a substitution for a conditional legacy given by the 
first. Att. den, v. Hurley, 4 Alad. 263. Legacy, 

SuHSlTTUTION 01'. 

Words of will after giving legacy were, ** And in 
case of lcgatGe*s death,” legacy to chihlrcn : held, 
that words rcfcrrcil to legatee's death before testator, 
and that legatee surviving testator, took absolutely. 
Sladr V. Milner, 4 Alad. 144. Inti- rest vesi-kd. 

Who is tu f:xecute power of sale of raal estate, is 
implied tu be in him through whose hands the fund 
is to pass. Bnitliam lVitfslthe,AMti(i. A4. Rowkb 
*’>F Sai.k. 

Testaincntaiy cxpences dot s not include costs of 
suit occasioned by will. Browne v. (Jroomb ridge, 
4.Mad. 4?)5. Tk.vi amistahn Kxpknceh, what. 

Where literal force of exju-ohsious differs in a will, 
rule is to seek the intent of testator in a consistent 
and rational pur]M>se, rather than in a purpose irrational 
and iucMinsistent. Jenkins v. /Jerries, 4 Alad. 67. 

ih.M|uest to tiustccs for feme covert to her sole anil 
separate use and benefit ; and also bequest to her of 
residue for her own use and benefit : held, residue 
not separate estate of wife. Wills v. Sayers, 4 Mad. 
409. llusii. & Wife, Sep. Kstatk. 

Cndcr a will directing the transfer of stock among 
all the cliililrcii of the testatrix's daughter, except an 
ehli^st son ; a second son having become the eldest 
living by the death of his elder brother, who survived 
the testatrix, is not entitled to a share, although an 
estate liiiiili'd to his elder brother did not descend to 
him. iMutthaws v. runl, 3 Swan. 328. Yuungeu 

(JlllLDREN. 

BerpiUht to A for life, and then to lie equally di- 
vided between her three chililrun, or such as shall bo 
living Ht A’s death: children take vested inteiests 
tiansmissible to their representatives. Sturges v. 
Pearson, 4 Alad. 411. .sec 6 Alad. 250. Vested 

In'I EREST. 

Beiiuest of a legacy to A to be paid at twenty-five, 
or .between twenty-one and twenly-five, if the ex- 
cemtors should think proper ; and maintcnaDcc in the 
mean time, with a limitation over, in case A should 
not receive or dispose of it by will or otherwise, in 
his life-time : the limitation over held void. Boss v. 
Boss, 1 Jac. &L W. 164. Limitation of Persona i^. 

Bequest to a natural child en ventre sa mere, held 
good, if there is not affixed to gift, by construction of 
the will, a condition precedent, that it must be ascer- 
tained to the child of the testator. Evans v. 
Massey, 8 Price, 22; . B.tSTARD, in ventre sa 
AIeRE. ‘ 

VVoids of survivorship are to be rcfof’jcd to the pc- 
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nod of division aiid enjoyment, unless the contrary 
intent lie s{)^ally shown. Criprs v, Wmicott, 4 
Mad. 11. SuRvivonsiiip. 

Lei^acics to infants payable at twenty-one, with 
benefit of survivorship in the event o| death under that 
lige, and a power to the executors to apply any part 
of the legacies towards the maintenance of the legatees, 
bear interest from the death ofthe testatrix, the infants 
being her cousins and destitute of other provisions. 
Veil V. Fel lines, 1 Swan. 5G1. Interest on Lega- 
cies ; Infant. 

I'lie rule as to interest on legacies given to infants 
by persons standing in loco /Hirenlis, does not extend 
to an adult, though she had during the life of testator 
received a voluntary annuity from him. Haven v. 
IVaite, 1 Swan. 553. Interest on Legacies ; Pa- 
rent & ClIll.D. 

A testator having directed legacies to be paid at 
the expiration of six months after his decease without | 
deduction, the legatees are entitled to tlic full amount, 
and the legacy duty must be paid by the executors. 
Biicksflale v. Gilliat, 1 Swan. 562. Legacy Duty. 

A testator having bequeathed annuities issuing out 
of a leasehold estate to some annuitants for life, to 
some during the continuance of the fund, and to others 
indefinitely, with a general provision for an increase 
or diminution of, the annuities, in \iv *or’‘:on to the 
increased or diminished iucdk.ie of ii.t v.-state. ; and a 
particular provision* that, on ■ i d'-aih of iioine ofthe 
annuitants for life, their portions should be paid to the 
survivors j the annuities given indefinitely arc paya- 
ble during the continuance of the fund ; and the 
amount ot annuities ceasing by the death of annui- 
tants for life not named in the particular provision, 
belongs not to the survivors, but forms part of the 
residue. Hack v, Turk, 3 Swan. 270. Jlrsiitui-:. 

The will (attested by three witnesses) of a person 
having a power to dispose of a fund consisting partly 
of houseliold furniture, linen, and plate, containing a 
gift of all my estates and effects, of whatever de- 
uoiiiination,** and of my household furniture, with 
linen and plate,*' is not an execution of the power. 
Jones V. Citrreif, 1 Swiu. 6(i. Power, Kxecution of. 

A testator having by his will directed his cxecutois 
to transfer 5001. part of his residuary estate to 11 N, 
and made a specific disposition of the other parts, and 
liaving afterwards drawn a jicn through the name of 
11 N, and by a codicil declared that he ra/* d i:«‘r 
name out of his w'ill with his own hand; the 5*. 
belongs as undisposed of to his next of kin. 'i in; 
costs of ascertaining the right to that uin paid then, 
out in exemption o^ the general residue. Skrymsher 
V. Northcote, 1 Swan. 566. Lf.c.acy, Aoemction ; 
Hestuue. 

K being in iiosscssion of mines and iron woiks un- 
der leases of unequal duration, by will hequeuthed 
**25,000/. to B, as a capital for him to become part- 
ner with roy executors of out: fouilh share in trade of 
all those works sC long as the lease endures,” with a 
devise to 11 and his wife of residue of his estates real 
and personal. By codicil testator gave to W three- 
eighths of concern .at iron works, ** so the partnership 
will stand at my death \V three- eighths, U three- 
eighths, B two-eighths.” After IPs death, W, 11 & B 
carried on works for two years, selling iron manufac- I 
tured not only from the produce of the mines but from 
other sources. Held, that codicil revoked residuary 
claim in favour of H*s wife as to the trade, and that 
the concern was a partnership in trade. Crawshay v. 
Maule, I Swan. 495. Partneusuu*; Will, Re- 
vocation OF. 

A testator having by his will, devised bis freehold 
and copyhold estates in trust for his son In strict set- 
ilement, with remainder to his nephew-; and having 
given by his first codkii a special power of sale over 
a part of bis estates, to be exercised at the request of 


his son, in favour of his nephew ; and by his second 
codicil a general power of'sale over '* all or any part 
of his estates,**- to be exercised at the discretion of 
his trustees; the conveyance, by the trustees must 
contain both the particular and the general power of 
sale.' Green v. Wigglesw^J^ki 18j!W»234. Power 
OF Sale; Conveyance, r Wt,. , ■ - , • 

For the purpose of eoU^n^ intention, every 
part of the wilt must be consud^r^ GUtiris v. Steele, 

I Swan. 28. . v - 

lender a beque^Wf atock in trust (o pay the divi- 
dends to M H H the. ueice of the testator, '* for and 
towards the maintenance, education, and bringing up, 
of all nud every the chUd and children of the said iVI 

II 11 until he, sffp, orjbp^ shall attain twenty-one,*’ 

then to transfer tUetp^Qcipal equally among the chil- 
dren, with a bequestt O^r of principal in default of 
such issue to the nepheWk and nieces of the testator 
living at the death of M H : The dividends are pay- 
able to M H 11 although she has no child, /xiam- 
mond V. Neame, I Swan. 35? ■* 

Question on construction of intricate will as to for- 
feiture by children, through non-compliance on part 
of father, witli ^condition of assumption of name of 
devisot. Hawkins v. Luscombe, 2 Swan. 375. Fou- 
iiij ure; Parent & Child ; Condition, Breach 

OF. 

Legacies charged on a reversion directed to be raised 
by sale or mortgage, and declared to carry interest 
from the ilcath of the testator, it not appearing from 
the will tiiat the estate charged was a reversion. Ba- 
rks V. Dailies, Dan. 84. Legacies, now raised. 

Testator directing by will, his trade to be carried on 
with the capital then employed therein ; and executors 
fail in the husincias ; held, the capital only and not 
the general assets of testator were liable to creditors. 
Juji, Uicharilson, 3 Mad. 138. Buck, 202. S. C. 
Hankcy, Assignment. 

Legacy to A of 600/. to be paid at end of one year 
after testator's death, or to her respective heir ; held 
lapsed by death of A in lifetime of testator. Tidwell 
V. Ariel, 3 JVIad. 403. J.egacy lapsed. 

Testator exempts ])ersonal estate from payment of 
mortgages on real estate, which he devises to (\ sub- 
ject to the iiicuiiibraiices: Held, that descended es- 
’ tates arc liabh*. to mortgages. Barnewell v. Ld. Caw- 
dor , 3iMad. 453. Charge on Real Estates. 

Directions in will that executors shall pay annuity, 

** unless circumstances render it unnecessary, iinprac- 
tii*able and inexpedient,” means unless in the opi- 
nion of cxecutoi s it shall become so, and court has no 
eontroul over such discretion, unless they ecitnalajide» 
French v. Daridwn , 3 Mad. 396. Trustees, His- 

CU I-TIOX .\ R Y Pow Fll . 

Bequest to A for life, and afterwards to B, but if 
he should be then dead, to C & D in equal shares, or 
the whole to the survivor of them. B died in lifetirne 
of tenant for life, as did also C & D ; Held that gift 
to (; D was a vested interest as tenants in conpaon, 
subject to be divested if one only had been living at 
death of tenant For life. Broum v, Ld-Kenyon, 3 Mad- 
410. Vested iMEgEST. 

Semble, the same rule will apply to annuiti^ out 
of residue, unless tlie contrary is directed by will. 
J^lorer v. Preslage, 3 Mad. 167. Annuities, wiiBN 

TO COMMENCE ; AdMON. OF AsSBTS* 

I'enunt for life of residue ipider<will has no claim to 
interevi till from one year after testator’s/ death. .Stott 
v. Hollingsworlh, id. 161. ' Interest, from w'iien ; 
Admon. or Assets ; Ten. for Life. 

Gift to two executors and survivor of 1000/. stock, 
in trust for A & B, to pay them the dividends thereof 
from time to time, and from and after the decease of 
the executors the lOOOL to A & B, dieir executors, 
&c. equally : Held, that they took absolute c(|uitable 
interests in the stock as tenants iis common during life 
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f' of oxecutorSf and on their death absolute legal interests. 
Gardiner V. Butt , 3 Mad. 425. iNieiiEST, vestkd. 

Lej^acy of 3000/. to testator’s wife, A for life, and 
after her death, one-third to each of bis daughters M 
and II, with proviso, that if either dliitl'ghtor should die 
unmarried or with$^^sue, the surviving daughter to 
take both shares, die unnai|^^ without 

issue, then to hislMiip^',m childretf.'^'^And lie gave 
two-thirds of the iewltih.^ually ainonghis daughters, 
subject to such conm||lejbcies in fovpLtir/ of their issue, 
and with like benefit of suraiorshij^dls were before de- 
clared as to the 3000/. stoek:. $ dSed^'in life of tes- 
tator: Held on her death, t^j^ M and 1 1 took vested 
interests in shares of 30Q0f«rSocK» ^ and of residue. 
La far v. Edwards, 3 Mad. .SjllO^^iBSTKU Jnteiiist. 

Construction of will as . interest, accu- 

mulation and maitttenauc^^P/iTV&a/l v. Holioway, 
2 Swan. 432. Vestko Accumulation ; 

Maintenance. 

Construction of charitalde licquests with reference 
to a local act of parliantontj concerning charitable be- 
quests. to the parish, ' dcO. Alt. Gen. v. Freeman, 
6 Pri. 425. CiiAnxTY j St at. C. of. 

Power to a|>poitit sum of money to children in such 
shares as appointor should tliiokproiier, with direction 
as to time they should take such apiiointed shares. 
Two children die before appointor : 1 leld not to have 
vested interests. M'C/iic v. M*Ghie, 2 Mad. 36*8. 
Vested iNTEnasT. 

When a legacy is to vest or be paid at a particular 
age, and there is a clause of forfeiture on marriage 
svithout consent, the court will construe it as having j 
relation to a marriage under the specified age. But I 
svhere no age is specified, tjtiwre, if the court can limit 
the condition to a marri<ige with^t consent under 
twenty-one t clearly not, where the party so marrying 
was above twenty- one at the date of the"^ will. Lhyd 
V. Bninton , 3 Mcr. 116. Inteufst, vi!eirEO. 

A subsequent condition of forfeiture on marriage 
without consent, where there is no devise over, will not ' 
lie enforced. The reason of thi.s rule is differently as- 
signed, cither because tlie bc(]uest over affords a ma- 
nifestation of intention that the condition is not meie- 
]y in trrrorem, or on account of the interest of the 
legatee over. Id* 117. Condi jto.v in TEiiuourM, 

Testator gives 24,000/. upon trust, a^ to 6000/. to 
pay the interest to S B (his niece), during her life, 
and after her decease, the principal among her cliil- 
dren ; if she should die without issue, over. il£ de- 
clares similar trusts as to three other sums of 6000/. 
(making the remainder of the 24,000/.) for his three 
other nieces and their children. Proviso, that in case 
any of his said nieces should marry without such con- 
sent as therein prescribed, each, 6cc. so marrying 
should forfeit tlic interest of her 6000/., and all other 
sums to which she may be entitled under his will, and 
the respective sums of 6000/., and all such other sums. 
&c. should fall into his residue ; and he gives the re- 
sidue in trust for his two nephews and their children ; 
in case of the death of either, without issue, his moiety 
to go over to, and Ik*, divided among his said nieces. 
Afterwards by codicil, he gives to each of his nieces 
2000/. in addition, ** subject to flic same powers, pro- 
visoes, directioos, and limitations, as are contained in 
the will respecting the sums .of 6000/.” S B, who 
was of age at the date of the will, marries without the 
consent required : ilJeld^ a foifciture, extending not 
only to the future interest of her 6000/., but to <he ca- 
pital, and also to the 2000/. given by the codicil, and 
to a fund set apart to answer an.annuify to which S B 
would otlieiwise have been entitled on~ the death of 
the annuitant. Whether tlie forfeiture would also ex- 
tend' to hei share of the, residue, in the event of the 
contingency upon which it is given over to the testa- 
tor • niece » Q"- ? id. 108. Conutuon, Breach. 
Bequest of residue ** to the widows and children of 
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seamen belonging to the town of Lirer{ioo1, held a 
valid charitable bequest, to be applied in aid of a sub- 
sisting charity for such poor sailors' widows and 
children as should in the judgment of the persons ap- 
pointed, to administer, be deserving of it. PoweU 
Att. Gen* 3Mer.'48. Ciiauity. 

Bequest in trust for such benevolent” purposes as 
the trustees in their integrity and disci-etion may 
unanimously agree on, not to be supported as a cha- 
ritable legacy, the word "benevolent” not being to 
be restricted by the sense of " charitable,” so as to 
authorize the court to say that the application of the 
property must be confined to such oUects as are strictly 
speaking, objects of charity ; therefore void for uncer- 
tainty, and distributable amongst the next of kin. 
James v. Allen, 3 Mcr. 17. Will, UNCEnTAiNTY ; 
Charity. 

Devise to It subject to the payment of legacies of 
200/. each, to the testator’s three nephews, to be paid 
as soon as the legatees should arrive in England, or 
claim the same, provided they should anive or claim 
within three years : Held, the condition not peiformed 
by one of the legatees arriving in England and mak- 
ing his claim after the time sjKicificd, although ignor- 
ant till then of the will and of the testator’s death, and 
no advertisement for legatees. Burgess v. liobinsou, 
3Mer. 7. CoNonioN, 1 ’eiif. of. 

Testator gives 4000/. to trustees upon trust for his 
two daughters at twenty-one, and directed that the 
legacy duty due in respect thereof, shall be psud by 
his executors out of the residue ; by codicil reciting 
tliis bef|uest. and that he is desirous of increasing the 
same to 5000/., he revokes the gift of 4000/., and 
gives 5000/. upon the same trusts, &c. By a second 
codicil reciting the foriue.r, and tliat be is desirous of 
further inci-i'dsing to 6000/., he revokes the gift of 
5000/., and gives in lieu tliereof 6000/. upon the 
same trusts. Ihis is not a revocation but substitution 
in each instance, and the 6000/. is therefore exempt 
from tlie legacy duty. Cooper v. Day, 3 Vern. 154. 
L£f;At;v Duty i W ill, Uevoc. of; Legacy, Sub- 

STITCTION. 

Testatrix gives to the minister, &c. of A, 51. {ler 
annum bank lung annuities ; to the minister, &c. of 
B, 5/. per annum like bank annuities ; to tbe treasurer 
of C and D 100/. long annuities, stock each ; to the 
governors of E 100/. long annuities, stock, and " 30/. 
per annum farther part of my bank long annuities 
upon trust to apply the interest and dividends to and 
fur the Use of L J) till she attains twenty-one,” and 
then to transfer " the said 30/. per annum bank lonv 
annuities,” to the said L D. She. then gives to W C 
150/. bank lung annuities stock; and 10/. per an- 
num ** further part of my long annuities,” m trust 
fur JIG. J5y a codicil reciting, " Whereas I may 
have, made a wrong calculation of the value of my 
fortune in the funds at the time of my decease,” she 
directs in case of deficiency, it may be deducted out 
of the residue, as she would have all her legacies paid 
to the full. The testatrix at the time of her death 
possessed of only 385/. long annuities, and her per- 
sonal estate was insufficient to pay her debts. ^ Upon 
a question whetiier the treasurer of C was entitled to 
a legacy of 100/. long annuities, stock, or only to 
100/. to be raised by the sale of stock to that amount ; 
Held that it w'us a specific legacy of so much stock, 
and decreed accordingly. Ait* Gen* v. Orate, 3 Mer. 
316. J^i-.GAciEs Specivic. 

300/. to A. to be paid to him, his executors, &c. 
within twelve months after the death of B, in caso 
B shall happen to survive my wife. The latter words 
construed with reference only to the time of payment, 
and not to make void the legacy, B having died in 
the lifetime of tbe testator’s wife. Massey v. Hudson, 
2 Mer. 130. Interest, vested* 

Devise of an estate chaiged with two several lega- 
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Construction f 

cies to A* and'B ; and in case A or R die without 
lawful issue, men the whole of the said two legades 
to' go the survivor, his executors, dec. A ^es without 
issue in the testator’s lifetime. Held, the legacy lapsed, 
the contingency on which it was^given over being 
too remote. Id, Legacies i«apseo ; Limit, too 

REMOTE. 

M gives to fhe defendant all her freehold and copy- 
hold estates upon trust to permit £ to receivd^ the 
rents, dtc. during her life, and after her death to sell, . 
and out of the produce to pay 100/. to such person as 
she should by will appoint : K by will, without re- 
ference to the power, gives 100/., and the whole of 
her household furniture to the plaintiff: it was charged 
by the bill and not denied that the testatrix had no 
personal property at the lime of her death, besides 
some household furniture to very small amount in 
value, but no evidence was gone into, and an enquiry 
was asked as to the state of the property at the time 
of making the will with the view of ascertaining tliat 
the testatrix must have intended the gift of the 100/. 
as in execution of her power. Rut the enquiry was 
refused and the bill dismissed. Juries v. Tucker, 
2 Mer. 533. Power, Execution* of ; Pa. Enquiry j 
AS TO Testator’s Persona I. Estate. I 

No enquiry as to the <]uaiitum of personal properly 
to determine whether gift is is n. t i». = x.cution of 
a power, as to an enquiry wlwther Iho. .. •«(. .•ay thing 
but copyhold, to answer a d(.\..^c ui land ; the ques- 
tion there being whether liicre was any thing for the 
will to operate upon at the time when it was made ; 
whereas a will of personalty speaks at the death. 
Id, ih. 

Where there are not, nor ever were, nor can by 
possibility be, any persons strictly aiisweiing the de- 
scription of chilclrcn, it is necessary to resoit to evi- 
dence dehors the will, lor the purpose ol tirulirig whe- 
ther there were any who had aapdred the reputation 
of children ; and it is possible for illegitimate chil- 
dren to acquire that reputation. Ld. Woudhoudee v. 
Dalrifmple, 2 Mer. 419. Rastards ; Pn. h'.vio. 

Testator by will cliarges all his estates with pay- 
ment of debts, and makes his son residuary devisee ; 
afterwards purchases copyholds which are duly sur- 
rendered to the use of his will, and by codicil devises 
those copyholds to his son in fee. The codicil held a 
republication of the will so as to subject those copy- 
holds to the payment of debts. Iltmlep v, F.pUm, 
2 Mer. 128. Charge on Lands; Wile, IIeim m* 

UCATION OP. 

On construction of will, legacy with prohibition to 
executor not to advance it unless ** i;. (.use of an 
establishment or acquisition which may to executors 
seem advantageous Held a condition.al legacy. 
Pink V. De 'lliuisetf, 2 Mad. 157. Lecacy, con- 
ditional. * 

Testator, after making a provision for the mainte- 
nance of his children, gives “all the rest, residue 
and remainder of his real and personal estate,” to his 
son T, to bo a vested interest on his attaining the 
age of twenty-one,’*' and ** if he shall happen to die 
before,” then to his daughter E, with remainders 
over. The rents and profits are to accumulate until 
T attains the age of twenty-one, or dies under that 
age. Clanvill v. Qianvill, 2 Mer. 38. 

The testator bequeathed to A, should she sur- 
vive, and continue unmarried ; all his goods, chattels, 
estate and effects at time of his death, to use. oc- 
cupy and possess the same during tlie term of her 
natural life, and from and immediately after her 
death,” he disposed of the same. A married. The 
conditions held to. be only tra terrorm» Marples v. 
BairUnidg€, 1 Mad. 590. MARRiAGif'; Condition 
IN terrorbm. ' ^ ' 

Request of 120/. per annum, (that is to say) the 
interest of 4000/. of three per cent, consols” to A, and 


direction that interest, as it becomes due, be added to 
principal, till’ A aUains twenty- one, except 2p/. per 
annum for blothes, gives'a vested* interest. Stretch v. 
Watkins, 1 Madi 263. ' " Vested Intermt: 

Construction of wilL whether issue'liake'by way of 
purchase pr limitation. SfiVc^e//, 1 Mad. 

467. . '• ' 

Revise of real estate ahd out of 

money to pay debts, &c. aha iiijmthe ftiirphis to main- 
tain and educate^ the daughtdrof testatrix until 
twenty -one, ot^. ihaTr^age^* Rut if sbe'^shouid die un- 
married under tvrenty-one, all such'money as should 
remain in the hands of the trustees, or such parts of 
the real estates m should remain unsold, (if aiprO to 
be to the use .The daughter lived to attain 

twenty-one. 3[liiir^j£0conversiQp out abd out, and 
the real estate unsold at her death goes to 

her personal representbm^^. Adtby v. Palmer, 1 Mer. 
296. Conversion ; Admon. of Assets. 

Legacy to A of 12,000/^,' and to R 4000/., the latter 
sum directed to be paid ou^ of money in the haiids pf 
the testator’s agent. At the time of testator*s deathj^ 
there was a sufficient fund in the agent's hands to 
answer this legacy ; hut the general assets did not ex- 
t> the payment of both. Legatee of tlic 4000/., 
held entitled to be paid by priority. Acton v. Acton, 

1 Mer. 178. Priority of Payment. 

Testatrix bequeaths all her personal estate to trus-. 
tecs in trust to sell, and out of tho pioducc to pay all 
debts ; ** and in the next place to pay to A 300/. due 
on bond.” The testatrix owed only 120/. to A upon 
bond ; but the court decreed payment of the whole 
300/. Whiljicld v. Clemment, 1 Mer. 402. Admon. 
OF Assets. 

Devise upon trust by mortgage, on out of the rents 
and profits, to pay debts, and afterwards to raise por- 
tions for ^ testator’s daughters, such portions to 
become due, and be considered as vested at the expi- 
ration of two years next after my decease, if my debts 
shall be then paid.” Tliis is a condition precedent 
to the portions becoming vested ; and one of the dapgh- 
tei^ having died while her poitiou. remained unpaid, 
upon a question between her representative, and the 
persons who wouhl be entitled in the event of the por- 
tion not having become vested in her life-time, au in- 
quiiy was directed as to the time when the debts were, 
or might have been paid. Bernard v. Moiintague, 

1 Mer. 422. See 1 1 Ves. 508 a. note. Interest 

WHEN IT VESTS ; (Condition rnECEDENT. 

1 cstator contracts for the purchase of a house, and 
afterwards by a codicil to bis will, gives to A, ' his exe- 
cutor, " the house which he had given a memoran- 
dum of agreement to purchase, and which was to be 
paid for out of timber which he had ordered to be cut 
down.” I'his amounts to a direction that tho pur- 
chase money for the house shall be so proidded for : 
and evidence was admitted to shew what was the or- 
der given by the testator, with reference to the cutting 
of timber. Samifordw, Raikes, 1 Mer. 646* AbaiON* 
OF Assets. 

Testator gives his^ personal estate to trustees upon 
trust to pay tho. interest to his daughter £ Diprlier 
life, and after her decease to pay and divide the prin- 
cipal among the children of his said daughter, and the 
issue of a deceased child as she should appoint,, and 
in default of appointment to, go to, and be equally di- 
vide<Waniong them, and if but one, then to such only 
child, the portions of sons to be paid at their respective 
a^es of twenty-one, and of daughters at their respec- 
tive ages of twenty-oue, or marnage. If no issue, or 
all die before tiieir respective portions become payable, 
then over. The shares are so given as to vest imme- 
diately iti the children of £ D, though liable to be 
I divested by all dying under twenty-one without issue. 
The share of a child so dying, therefore held to 
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pass to its representative. Shiy v. Barnes, 3 IVTcr. 
335. ^NTEIIKST, VE-STED. . 

A Revise over upon a contingency* dc^s not of itself 
prevent the -shares from vesting in. the meantime, pro- 
vided the words of bw^uest be in ottteir respects suffi- 
cient to pass a pr^»ei4,inteiesti although suoh a devise 
over, the entirety id^ilicaUed in circum- 
stances to shew, intdhkt %ai''iotendpd 

to pass. Id, 340.' VESTto. 

('onstnirtiop of^'^t devisin^sjl&iflc parts of 
the estate to certain pers6u|0di»tt^%yes, the residue 
after the ileath of tliosc ^'rsom^'to' ^hers, sonic of 
whom where the heirs at law ; tmt the words ** after 
the death,'" ^cc. meant only UttbjiBCt to the life estates, 
re|xdHng the implication for life in the 

residue, if it could arise ; ap^;,ymi&eE^ could, where 
some of the devisees were. ntOnSrs, tftisere ? Di/er v. 
i^vcc. WVes. 612. S.:^ SiSieT. 414. 

Testator gave all his li^ltodf personal estate to his 
executors, in trust to pa^;||jegacics, and after a par- 
ticulai disposition gave t^. residue of his property 
ill trust for his next of Idn* directing his executors to 
pay any debts upon aiky evidence they think pro- 
per, except the claims tncntionc<l in tl^ mar;;>iti: a ge- 
neral conversion into a mixed fund, applicable to all 
debts, none lieing mentioned in the margin, on evi- 
dence satisfactoiy to the executors, although not strictly 
legal. Mildred v. iioliinsou, 19 \‘es. 380. (.'onvi.ii- 

SION. 

Legacy without any interest to A, if claimed within 
hfteen years from the testator's death ; if not the same 
sum without interest as aforesaid to B : no claim being 
made by A, decreed to B with interest from the end 
of five years at four jier cent. Careless v. Careless, 19 
V'es. 601. S.C. 1 Mer. 384. leiTEiiEsi ox Lk- 

OACY. 

Testator directs the residue of iiis efTccts to be di- 
vided for certain charitable purposes iKimftil by him, 

and other charitable purposes i do intend to name 
hcreartcr, after all my vvordly pro[)ci1y is disposed of 
to the best advantage.” Codicil naming no other pur- 
poses. A bequest to charity to be executed by the 
court, having regard particularly to the objects speci- 
fied. Mills V, Farmer, 19 Ves. 483. ('ii.inn v, cv 

PRES. 

Trust by will to permit testa toi's wife to receive 
interest anti rents for life, for the maintenance of her- 
self and children, and in case of licr mairiage that the 
interest, Ac. shall not ht; paid to her any longer, hut 
lie applied by his executors and trustees (she being nu 
executrix with them) for maintenance of the chihlren, 
revoked on her marriage, and not lestored by a geiieial 
icsiduary disposition to her. Duncan v. Duncan, 19 
Ves. 396. Legacy, conditio n a i.. 

Under a bequest over, after an interest for life by 
words importing both a joint inleresi and a tenancy 
in common as to three, '* or the survivor, share and 
share alike,” the period to whicli the survivorshi]i re- 
lates, depends not on any technical words, hut on the 
apparent intention collected from the particular ilis{Mi- 
Kition, or the general context. Newton v. Ji/sruogA, 
19 Ves. 534. , 

Devise to trustees for ninety-nine years upon the 
trusts hereinafter expressed, and fiorri and after the 
expiration or other sooner detormiriation of the said 
term in strict settlement. The term on trust being de- 
clarcu, decreed to attend (he inheritance, according to 
the limitations of the will, and no resulting triist for 
the heir upiin apparent intention to devise iinmcdicite 
estates, subject to the term, not future estates expect- 
ant on its determination. Sidney v. Shelley » 19 Ves.. 
352. S. C. Coop. 206, Term to aitend; Heiu at 
Law f 1 nvsT resui.tino. 

Where a devise is made subject to be leduced to 
a certain extent on the happening of a given event, 
that is the conditionjpr grouud of reduction, and if the 


event never happens, the ground of rcdaetjbn is gone, 
and the devise remains entire and absolute. Tregot^ 
Kell V. Sydenham, 3 Dow, 210. 

Under words in will '* to pay to each of my younger, 
children (three daqighters,) as and for their respective 
portions, a sum equal to ouc-fourtb of what shall re- 
main to my (eldest) son William, payable to each of 
my Mid daughters respectively, at her or their respec- 
tive ages of twenty -one, or marriage, &c. held that 
all daughters were only entitled, to a sum equal to a 
fourth of what remained to the eldest son, or each of 
them to one seventh, (such aptearing to Ire testator's 
intent,) and that the time of testator's death was 
that at w'hich the amount of his property and propor- 
tions of the shares were to be computed. Colclough 
v. Craven, 3 Dow, 267. 

Wherever lands, Ac. which would descend to heir 
at law arc devised for the purposes which law will 
not suffer to take elfect, the heir at law shall have the 
lienefit of tlie interest so devised as undisposed of, 
whether the testator intended he should have it or not. 
Tregonivell v. Sydenham, 3 Dow, 196. Kesulting 
Trust; linn at Law. 

Testator limiting remainder to his right heirs, shews 
his intention, that failing the devise, the liciiu should 
take. ]fl. 208. Bk.si i/iirr. Trust; Heir at I, aw. 

Portion by w'ill on marriage with consent of the 
executors, or the major p.ii t of them, their heirs or ex- 
ecutors, &c. One of the survivors consenting, and 
the other declining to interfere, inquiry directed whe- 
ther the intended marriage was suitable, and if so, a 
proposal fur a settlement to he received. Cnddsmul v. 
(ioldsmid, 19 Ves. 368. S, C. Coop. 225. Con- 
dition or Consent; Setii.mt. by Court. 

A l)ei;uest hy the obligee to one of joint obligors of 
debt due on bond, in these terms : ** I remit and for- 
give to A, the sum of 500/., which he stands indebted 
to me on his huiid, and L diicct said bond to bo de- 
livered up to him anil cancelled iJehl merely a 
personal bequest to A, and lapses by his death in life- 
time of testator. I'hcreforc surviving obligors and 
representives of A are not leleased from bond. Izon 
v. halter, 2 Price, 34. Larsed Legacy: Dehtok 
iS: ('red. 

Bequest over in case of ilcath of devisee generally, 
and not expressly referable to any certain event or lime, 
within or before which such dying must occur, to give 
eH’cel to llie rcinaiudcr ; Held not necessarily to lefcr 
to a dying in the lifetime of the tcslaiur, hut will he 
coiistrmd so as to give eirecl to such intention on part 
of testator as may he presumed from the language of 
tlic will to liavt been his object. Jferrey v. M*Laugh- 
Un, 1 ibice, 264. 

Bankruptcy licdd not a forfeiture under a clause in 
a w'ill agairiNt alienation. Wilkinstni v. Wilkinwn, 

(.’oop.*2ri.9. Fold I rii Rr. ; BANKiiurJcv. 

Direction to trustees to cut trees in aid of testator's 
real and ])ersonal estate : held not a trust, but a mere 
power, upon the whole of the will. Cower v. Fyre, 
Coop. Tiirsr ; Power. 

IVlaititcnance ordered, upon the fair inference of in- 
tention, where legacy is given to children “ when’* 
and as” they altain twenty- one, with survivorship 
in case of any dying under that age ; and if all die, 
the legacy to cease. JMmhert v. Parker, ( 'oop. 143. 
Maintenance. ' . 

Devise in trust to sell in such manner, and at such 
time as the trustees shall think proper., l^he period of 
conversion, ns between those entitled for life and in 
remainder, depends not upCri an arbitrary discretion, 
nor even a sound direi:tion in each case, but upon 
some fixed rule^ ascertaining a given period ; as upon a 
trust to sell with all convenient speed ; controlled in 
that instance by consent. . Walker v. Share, 19 Ves. 
387* Trustees, Duties of. 

Devise in trust for a sou of the testator's nephew 
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A, at tlic nge -of twenty^our ; if he have no son, to 
a son of the*,. testator's great nc.jihcvv li ; but if neither 
heVo a son, then to a son of the lestattfr*s great 
niece’s daughter, taking his name ; whoever should 
take, not to be put in possession of any of the testa- 
tor’s efTccts until twenty-four; nor* the executors to. 
give up their trust “ till a proper intail be made to 
the male heir by him ;** is an executory trust in tail 
for an only son of A, in venVrB at the testator’s 46ath» 
and not void for uncertainty, nor too remote. fi'hicA;- 
hnrn v. Siubbs^ 2 V. & B. 367. Will, Unc^ee- 
TAiNTv ; Limit, too hemotk ; Tnusx execuiohy. 

** Heir,” or *• heir male of the body,” in the 
singular number, words of limitation, not of pur- 
chase, unless words of limitation superadded, or the 
ronte5ct shews that those words arc not used in their 
technical sense, as the woni ** issue,” or ** without 
im])cachment of wahte a limitation to trustees to 
preserve contingent remainders ; or a direction so to 
frame the limitation, tliat tlic first taker shall not 
have the power of barring the iiitail. Id. 37 1 . 

Appointment of a sum of money by will, the ap- 
pointee to pay an annuity and give bond for the pay- 
ment. Tlie appointment lapsing by the death of the 
appointee in the life of tlie testator, the annuity is a 
trust by way of legacy, and not a condition. Taylor 
V. (rciirge, 2 V. Sc JL 33 1 . 1’iiu^i. 

Annuities bequeathed to tcsi.itor's br<‘‘:irrs and nc- 

f diews during their respcctivt ‘ ves, uayalilc out of 
ands held for a term of ycai>:, “ provided my interest 
therein shall so long continue,” and in case they should 
dii*. before the expiration of the saiil kaj-cs of the said 
lands, to go to the plaintiff; held to be ehaiL'cs on the 
lands, and on the tease subsisting at testaUu's death, 
and on any future renewals obtained by the executors. 
Stafibs V. noth, 2 Bull ^ B. 548. ('hahol on Lanji. 

A devise of real estate to A, and the heirs of his 
body lawfully begotten, ami in r:ase of his dealli with- 
out leaving issue of his body, to go over, the testator 
then lie(|ucathcd the residue of his personal estate to 
A, and in case he should hapiien to die without issue 
of his body lawfully begotten, then, in such case, the 
residue should also go over. ’I'he bequest over of the 
residue not too remote, hut a good executory bequest, 
as depending on the same event on which the real es- 
tate had been limited over. Fohy v. Jru in, 2 Ball 
B. 435. Kxecutory Dki^ofst ; J..imitat. uk Peu- 

SONALS. 

I'estator expressing bis will and desire that on*'- 
third of the principal of his cstutc and effects he left 
entirely to tlie disposal of his wife amoi:^ such of her 
relations us she may think proper, after ! . death of 
his sisters : a trust for her next of kin at the time of 
her death, having made no disposition. BircM v. 
Wade, 3 V. & B. 198* Tuost, imitiko. 

Construction of a will, wiicreby specific legaric'i 
are given out of a specific debt. Smiia v. Fitzgerald, 
3 V. & B. 2. Legactfs, srtciFic. 

Construction of will passing an estate originally on 
mortgage, but foreclosed, the testator’s intent iK'ing 
to dispose of all his interest, tlujugh inaeciirately men- 
tioned both as land mortgaged, and ns money due on 
mortgage, liilverschitdt v. Schiolt, 3 V. & IL 45. 
Mohtgagf.. 

Will of mortgagee, disposing of the innncy, carries 
his interest in the land. Id. ib. 

Clear words in the opci alive part of a clause, not 
controlled by Ihrbigiious words in the introduction. 
Kl. Orfoed v% Churchill, 3 V. & B. 67. 

Where there is a total want of persons properly 
answering the description; others, who do not so 
completely answer it, may be let in ; grandchildren, 
for instance, under a liberal construction of the word 
** children,** if there are none ; but no siich instance, 
if there are children. Id* ih. 

Interest, from testator's death, upon. legacies to bis 


grandcliildrcn, by implication ; the object being a pio- 
vision ahd maintenance foi^ the legatees, described as 
infant orphans^ and some of them illegitimate. '*', Jiiil 
V. Hill, 3 V. & !B.'i83. iNTEREsf ON Legacies. 

Construction E tlevise in fee,' subject to, and 
chargeable with, ahiiilities, upoj^i; te intention, col- 
lected from ^li^'.wUple wilier 4nvise, and 

not a tftt^^suuiiig to to ]die jurplus be- 

yond the.''aA|[iuities. Kif i ^ ^fSS di&ion, It^V* B. 

260. llESt7LTjNo,TRtmT?^t^|».' ■ ' ^ '■ \\ 

Distinction a dev^ chEfgira with debts, 

and on trust The former a beneficial 

devise, subjcc.Ptd'. the particular purpose ; the latter 
limited to the partleular purpose ; and therefor^ the 
intcreid not exhanat^ rosuiting trust for tiie heir. 
Id. ‘272. Ri suLTi^brATliiosT ; Trust to pay Df.dts. 

Devise, after ‘a d^^ou that all the debts shall be 
paid, amounts to a cEttii;e. . id. 274. Chargk on 
Heal Kstatf.. 

Legacy, reciting the ptobebility that the legatee was 
not living, upon express ccihdition that he shall return 
to Kngland, and personally- claim of the executrix, or 
in the church porch : if he 'shall not so claim within- 
seven years, to he presumed dead, and the legacy to 
full into the residue. The legsitee not having returned, 
and aying abroad within seven years, the legacy was 
iicld not dbc ; the existence of the legatee, though ap- 
pearing otherwise, being to be proved by the particular 
. means prescribed, and therefore not within the cases 
from the civil law, where, the end being obtained, 
the iTicans were not essentia). Tulk v. Jioulditeh, 

1 V. & B. 248. Legacy, conditional. 

Devise of real estate, though in form residuary, is 
specific. Uill v. Cook, 1 V. & B. 175. Heal Es- 
tate. 

Devise, after pSyment of debts, legacies, &c., of 
specific freehold and leasehold estates to A, subject to 
incumbrano^s, and of all other his freehold and lease- 
hold estates'; together with all his |)ersonal estate, to 
trustees, to sell, and out of the money, in the first 
place, to pay their expenses in execution of the will 
or trust, and, without further disposition, appointing 
the trustees executors : a resulting trust as to the'pro- 
tlucc of the real estate for the heir at law. Id. 173. 
UFsi'i.-riNO Trust. 

Wlirrc a testator means to convert real estate into 
personal foi a particular purpose, if that purpose can- 
not be sen'od, ihe court will not infer any other pur- 
pose# Id. ib. Land devised for Sale. 

Devise of freehold estate, in trust to sell and apply 
the money towards payment of the legacies ; the resi- 
tluc of the personal estate, after payment of debts, le- 
gacies, vYir., upon trust to convert all the said residue 
of his personal estate into ready money to be laid out 
in fieeliold property, to be settled, 'riie personal es- 
i.ito leaving a residue* beyond the charges, the real es- 
tate a resulting trust for the heir at law, and charged 
witli the legacies, not primarily, but only as an auxi- 
liaiy fund to the personal estate. Maugham v. Mason, 

I V. 1^’ B. 410. Resulting Trust; Craroe on 
Rfm. Ej^tatf. ; Trust to pay Debts. 

Bequest to a son of the testator on his accomplish- 
ing bis apprenticosliip, with the dividends in the mean 
tiiiic for maintenance ; and in case he shall die, be- 
fore he accomplishes his ap))rcnticeship, then, and in 
such case, to the othcl* children. The legacy lapsed 
by the death of the. legatee, having accomplished hi^ 
apprenticeship in the testator’s Iffe. Ilumberstoua v« 
Stautfui, 1 V. &B. 385. Legacy lapsed. 

Bequest over, in case of the death of a legatee be- 
fore a certain jteriod, takes effect on his death within 
that period during the testator’s life. Id. 388. ' Li- 
mitation OVER. 

Where the vendor of an estate would have absorbe d 
the personal assets in' payment of his purchase-money, 
a rateable contribution was decreed, as between the 
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deviB66 of the estate, and the le^tees and annuitant 
under .the purchaser’s will, ff^adhu v. Readheadt 
Coop;'- 60. CONTUIBUTION Awos*: OF AssKTs ; 
h!lAnsiiALi.iNG Assets. ; a. 

After a general direction tlnit. aehts. funeral, and 
testamentary chai]^ shall be paidi n'qd a bequest of 
the personal estate;.;^aubject to tha: Omwt of those 
charges, the te|tatef>id.pW.bU pe^nal m should 
not be sufBcient'to thefdme.^charged his 

freehold estates with4iamem f* thamf/^^antl ** subject 
thereto.” gave alt his freehold aiv tjopyhold estates, 
which he bad surrendered' or.idqj&d^ to surrender, 
to the use of his will. Th^ropyhm estates charged. 
Koel V. irVstrtii, 2 V.& B. 269*^ ‘£ha|^g£ox Copy- 
hold Estates. . - .i * ' -i- 

Construction of a iesiduacMjktti^>After n bequest 
to the testatrix's younffer^i|^ M Mten;-''^t but in case 1 
shall have but one child . livjl^Pdt the* time of my de- 
cease,” or all but one twenty-one and un* 

mariied, to another.iami^.^; not a condition. Besi- 
dnary bluest is therefore' established in the event of 
the testatrix’s death, hayipg never had a child. Murray 
V. Jonet ; Fawcett v. /ones. 2 V. St U. 313. 

Construction of devise, as applying to the body of 
the estate, or iqerely a reversiou from uhe combination 
of it with other estates, and the general inaptitude of 
the expressions, Ac. Welbif v. Welhut 2 V. A B. 
192. 

Where discretionary power is given by will to trus- 
tees. to invest fund in real or personal estate, and it 
is to be collected from the whole will, that il shall be 
invested in real estate, though never invested, it shall 
be regarded as real estate. Cowley v. llaristonge, 
1 Dow, 361. TrUS'IKLS, mSCltETlONAKY PowEit ; 
Admon. of Assets. 

If testator’s intention is dearly mhuifested on will to 
give an unlimited discretion to trustees, the court will 
not controul it ; but in general, discretion must lie 
held to reter to the limitations in the will. id. 378. 

TiIUSTEES, DlSORtTlONAllY PoWEU. 

Testator, by will, gives anuuity to wife and legacies 
to children : knowing that his p<;rsona1 estate was in- 
sufficient to answer these purposes, he says nothing 
about his real estate, but appoints certain persons 
trustees of inheritance for the exf;cution of his will. 
Scinble. The trustees took an interest in leal estates 
for the purposes of this wdl. Trent v, Trent, 1 Dow, 
102. Charge on Heal Estatl. 

Under the desciiptiun of ** children" in a wilhfjjle- 
gitimate children existing at the date of thf: will, not 
entitled, unless proved by the will itself to he intend- 
ed ; and evidence can be received only for tlie juiifKisc 
of collecting who had aetjuired tlie reputation of chil- 
dren. An only legitimate son thendure held entitled 
as devisee. Swaines, Kennersley, 1 V. A B. 469. 
Bastard. 

Devise in trust for payment of debts, does not revive 
a debt, upon which the statute of limitation had takim 
effect by the expiration of the time before the tostator’s 
death. Burke v. Jones, 2 V. A B. 276. Limita- 
tion, STAtV'OP; Trust to pay Dkuts. 

Ademption of a legacy from a father to his then un- 
married daughter, by a portion oi«equal amount, after- 
wards advanced by him on her marriage, as equity 
will not, where there is a contradictory evidence, re- 
j^t the presumption aiising frSm the will and mar- 
riage settlement, and decide against the legal effect 
and operation that i^to be attributed to tliciii. Dwyer 
V. 2 Ball A B. 166. Leoacv, Satisfac- 

tion OF. 

Devise in trust to sell, but not for less than 10,000L, 
ana to pay several sums, amounting to 7800/., and the 
t^erplus monies arising from the sale to A. ' A spe- 
^ 10,0001. and the sale producing 
Jam, A and the others to abate. 1 facies to charily 
the stat, 9 Geo. 2. c. 36. fell into the general 


residue. v. Leapingwetl, 18 Ves* 463. Lboa* 
or. Abatement of. 

, A boqMt of an annuity charged upon the testator’s 
leasehold interest during the term of the said lease, 
extends to, and is a charge upon every renewal ob^ 
tained by the de/isce of the leasehold interest ; the 
annuitant must contribute to renewal fines in propor- 
tion to his interest. Winslow v. Tighe, 2 Ball A B. 
195. Charge on Lands ; Contribution ; Lease 
RF.NXWAL, Fines on. • 

Under a bequest to such child or children, if more 
than one, as A may happen to be encieot of by me ; a 
natural child of which she was then pregnant cannot 
take, though a bequest to the natural child of which 
a woman was encient, witiiout reference to any person 
as the father, would probably be good, having no un- 
certainty. Earle v. Wilson, 17 Ves. 628. Bastard 
EN ventre ; Legacy. 

A legacy to the heir not sufficient to defeat his 
claim to the undisposed real estate. KelUtt v. Kellettf 
i Ball A B. 543. Affd. 3 Dow, P. C. 248. Heiil 
AT Law. 

Whether the case of resulting trust arises between 
the heir and next or kin, or heir and residuary legatee, 
the question is, what is the residue ? Id, ih. 

Devise when tlie devisee attains twenty-one, a re- 
sulting tnist for the heir until that period, and by the 
previous death of the devisi^c, the remainder accele- 
rated. Cluunhers v. Itrailsford, 18 Ves. 368. Heir 
AT Law ; Tnu.sr hesumino. 

No devise by implicalion from the mere recital of an 
erroneous conception of right. Dashwood v. i'eyton, 
IB Ves. 27. Ksi ateuy Implication. 

Directions to tnisteis to correct any defect, or in- 
correct expression in the will, and to .form the .settle- 
ment from what appears to them to be the testator’s 
real meaning, does not authorise them to change tlie 
limitations, btunley v. Stanley , 16 Ves. 491. Taus- 

TEI a , INllVEU OF. 

Direction for sale or transfer of stock, without at- 
tention to rise or fall, the party niiUst take it as it hap- 
jieiis at the time of approptiation. Exp, Pye, 18 Ves. 
141. Stock. 

Conversion directed by will, of real estate into per- 
sonal, not to all intents, but for tlie purpose only of 
answering legacies and annuities, subject to that as to 
the real estate, a resulting trust for -the heir, which 
cannot be affected by an unattesteef codicil, bequeath- 
ing a lapsed share of the residue. Iltwjier v. Good^ 
trill, 18 Ves. 156. Thust, uesultino ; Heir at 
Law ; (Jonvkhsion of Heat. Lstatk. 

'1 he presumption of intention to satisfy a legacy, by 
a portion to a child, from a parent, or a person placing 
tiiniself in loco parentis, not raised upon a legacy, not 
dcsciihed as a portion ; the legatee reported to be the 
testator’s natural child, dcscribeiL not so, but as the 
daughter of another man. Exp, Dnbast, 18 Ves. 140. 
Li.fi AC Y, Presump. of Satisfaction ; Par. & Child. 

Copyhold conveyed in trust to sell, tlie money to be 
deemed part of his personal estate, and in trust for 
such uses as he should, by deed or will, appoint, and 
in default for his right heir. A will, executed on the 
same day, but not referring to deed, directing a 
sale of particular property, and disposing of the per- 
.sonal estate in general terms, held not applicable Ur 
the estate conveyed by the de^, which went to the 
heir, no use being, by the subsequent instrument, de- 
clared, if the estate was converted, tsowes v. Jlack- 
word, 18 Ves. 168. Power. . 

Where in a will the inteation of the testator being 
to provide an auxiliary fund for legacies, and not a 
complete conversion out and out, the residue of tho 
real estate, after making good the deficiency of the 
personal in payment of legacies, is a resulting trust 
for the heir, notwithstanding a legacy given him, and 
the testator appointed and devised residuaiy legatees. 



ConstTHciton^ WILL, generally j^c, 1381 


KdUtt V. Ktjiett, I Ball & B. 533. AfTd. 3^ Bow, 
P.C. 248. Rcsuliin'g Trust ; Hktr at Law. 

■ Devise of real and personal estate in triAt for debts 
and legacies, void under the stat. 9 Geo. 2. c.^6. 
^las a charge of charity legacies upon the real and 
leasehold estates, and money on mortgage ; bht on a 
deficiency of assets, the other legatees preferred to 
the heir. Currie v. Fife, 17 Ves. 462. Mortmain j 
Admon. of Assets. 

Devise in trust to pay several persons 10001. ^ch, 
on the death of any, in case of a defici^nc^, the others 
abate ; but if to pay debts and legacies, and one le- 
gatee dies, the trust is for the other legatees, if neces- 
sary, id. 466. Legacies, Abatement of. 

Testatrix gave all her estate, real and personal, to 
her daughter and 'her heirs, and half the navigation 
money for her- natural life, and in case she dies 
without issue, all to he divided between four nephews 
and nieces named ; the part of one only for life, and 
then to be divided between the survivors. The limi- 
tation over too remote, there being no expression or 
circumstance to limit the generality of the words to a 
failure of issue at the time of the death : as to what 
property it extends to, qtu ? Uarhw v. Saltet\ 17 Ves. 
479. Limit, too bemote. 

Devise for life, and in default of issue, to another 
for life, and in default of his issue, oni over ; 
the limitation over void, as lo tiic pLr«:< ]i>'opert 3 % 
either as too remote, or an esi. fail by iinplication. 
Jf/.484. Ih. 

Devise in strict settlement, with a clause of forfei- 
ture, by cutting any trees. Upon a hill by the in- 
fant remainder-man in tail, an inquiry was directed, 
whether any trees, in the park, not oiua mental, or af- 
foiding shelter to the mansion-house, are proper to l)c 
felled ; and whether it would be for the benefit of all 
parties interested, that they should be fellod, and sold, 
and the money laid out in otlier estates to be settled 
to the same unct. Delapole v. Delapolp, 17 Ves. 150. 
Pr. Inquiry bepoke Master ; Timber. 

Devise to A and his heirs, with a direction, that 
yearly he and his heirs shall for ever divide and dis- 
tribute according to his and their discretion, amongst 
the testator’s poor kinsmen and kinswomen, and 
amongst their offspring and issue, dwelling within the 
county of li, 20/. by the year. This is in the nature 
of a charitable bequest, aD<l the will being made in 
1581, was sustains, and inquiries directed as to the 
poor relations dwelling within the county of B. Alt. 
Gvn. V. Price, 17 Ves. 371. (.’iiAniTv. 

Legacies to the same persons by tiistirut instru- 
ments accumulative, subject to be re|)tdlx oy inter- 
nal evidence ; as where the same sum is given for the 
same cause ; whether by the mere equality of amount, 
qu,? Benjfon y, Benyoti, 17 Ves. 34. Legacies, 
Accumulative. . 

Construction of a will, giving to the testator’s 
daughter by the description of heir under his will, 
the legacy of a legatee, who died during the testa- 
tor’s life, by way of special substitution, not merely 
by lapse to her, as the residuary legatee. Pose v. 
Rote, 17 Ves. 347. 

Conversion of real estate into personal, by will for 
particular purpose, which failed; held a resulting 
trust for heir. Williams v. Code, 11 Ves. 500. Con- 
version OF Property ; Ueir at Law ; Trust, 

RFSULTINO. ■ ■ ^ 

General residuaiy disposition of real and personal 
estate not herein-before sp^ifically disposed of, held 
to comprehend specific legacies lapsra, the word ** spe- 
cifically’* being construed particularly.” Roberta v. 
Cook, 16. Ves. 451. Residue; Legacies lapsed. 

RMul^g trust for the heir ; the only express de- 
vise being to convey to the devisor’s son, from and 
after his age of thir^, which he did not attain; and no 
devise bj^plication, from adodaratioDi that he shall 


have no power over the estote, until his age of thirty. 
Nash V. Smith, 17 Ves* 29* Heir at Law , Trust, 
resulting. ;■■■ 

Trust by wilK eb^^f^l to an intefest for life, to pay 
and transfer to jme ^testatoPevoepheyv-. ai^ nieces, 
equally at twenty-onoi' with snn^i^hip, in case any 
should die. before ''bis or: theig,.'mrea..;^4;^ld become 
payable^ ahd'si Ifi^tetion >OV«^h die» 
&c. Vested interest at tie m^nWedtr^ne, before 
the death 6f the t^nt v.: Wiisoti, 

16 Ves. 168. wn^ VESTsh. 

Legacy at a person entitled^ to the 

fund out of whic^t is'givi^, vested' immediately, and 
payment only ' ^stponed. Bluniire v. Geldatt, 
16 Ves. 314. lN^ThRKST» when vested. 

Residuary d^SO^Ipd beiiuest for such of the tes- 
tetor’s relationd^ahd' wtod, in such proportions, &c* 
as his executor ahoup^ink proper, recommending 
and advising his said^toSi^oes and executors to give 
the greatest share to sucli ptoson and persons, who.in 
their opinion and judgment should ap^ar to them to 
be his nearest relations, and most deserving, declar- 
ing his intention not to confiroul their discretion^ but 
thet eveiy thing relative to that disposition, who were 
his relatives, arJl the proportions, should be entirely in' 
the distTetioL of the said trustees and executors, and 
the heirs, executors, administraloi's, of the survivor of 
them ; held, a trust and a power, the ground of the .. 
power being personal confidence, it is primA facie 
limited to the original trustees, not without expresa 
words passing to others, to whom by legal transmis- 
sion the same character may hap})cn to belong ; and 
cannot be executed by the devisees and executors, for 
that specific purpose only, of the surviving trustee ; a 
trust, therefore, executed by the court for the next of 
kin at the ileath of the tes^tator, according to the sta- 
tute of distributions. Cole v. Wade, 16 Ves. 27. 
'I'he real es|ate, except what was converted in execu- 
tion of the power taken by the next of kin as real ; 
the will not operating a conversion out and out ; 
the representatives, therefore, the trust being duap- 
pointed, taking the respective estates as they' find 
them, having no equity against each other. The costs 
apportioned according to the value of the real and 
personal estates. Waller v. Maiinde, 19 Ves. 424- 
Trust EXhr.i'TED by Court; Trustees, discre- 
tionary P«)wer. 

A l)e(iuest of a sum of mooey **for building ft 
house for twelve decayed gentlewomen,” is valid and 
not against the mortmain acts in Ireland. Whether 
a bequest of a sum of money to bo applied in clothing 
such poor children as should be educated in tbe 
school of the nunnery of W, be legal, fiicere? An 
impiiry directed to ascertain the character and de- 
scription of the school. AtU Gen. v. Power, 1 Ball 
& B. 145. Mortmain. 

Construction of a residuaiy claim, as comprehend- 
ing a legacy given upon a contingency, which did 
not happen. Bird v. Le Fevre, 15 Ves. 589. Resi-, 

DUE, WHAT. i -.- 

^ Trust to pay dividends of stock to tbe •testatrix’s' 
niece for life, and after her death to divide the 
capital among the bifithers and sisters of the testalrix^ 
and in like manner to the survivors or survivor of 
them, the shai-es of thqp who died in the life of tbe 
niece, passed to their representatives. Halljfax 
iri/xoR, 16 Ves. 171. Interest, vested.' 

Residue bequeathed in trust to M laid out in real 
estatffi, to be settled to the same uses as estalps .do- 
vised to the trustee for life, successively without im- 
peachmeht of waste with various limitations in strict 
settlement, all the estates for life being without im- 
TCoebment of, waste, and the .ultimate remainder in 
fee, the trustees having laid out part of the fund in 
an estate with a considerable quantity of timber ujpon 
it; taking^^that to be a sound exercise of discretion, 
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the first tenant for life cannot cut the whole. 
Burgei V. Lamb^ 16 I'cs. 174. ITenant joh Life ; 
WAS-rti. , . 

Charec by will oh i^al estatie., pf gimplc contract 
debts of another perjipn. con^det^ as a legacy car* 
rying interest fi^Qr: ue death testator at four 

per cent. S^hirt T.;^cseley. 16 yek^^^.^jrsTEnEST, 

WHEN PAYABMiij Cdk^ROE TO PAyH&BT^.OE ANOTIIFH. 

Bequest of the pTQ|h^ b( the aale a copyhold 
estate , to^ A, the wifCW Bj' for'^fe, ihd after her 
death, td divide the principal ad^l^.tlie children of B 
and C, equally ; and of tM testhtqv^ reversionary in- 
terest ill bank stock, on tb'| death ofJD, if in his name 
af his decease, and if not, aiD's dj^hth, equally aiiiung 
the same children vested ihte&te in all the chil- 
dren, comprising those whO;-'di^» ; and those who 
came into existence after tt^,-death ,of the testator^ 
and during the lives of the fojaiBte for Hfe. II ether v*. 
Shore, 16 \'es. 122. vested. 

A direction for:-^tha!i]a^ance, in general terms, 
comprehending all children not restrained by the be- 
quest of the capital in terms limited to those living at 
the date of the Will, zJf‘Teeman lie v. 2'aiilor, 15 Ves. 
363. J\lATNr£NA^XB. 

. Bequest of residue in trust, in castc-A shall, within 
six calendar moths after the testator’s decease, give 
security not to marry J3 ; then, and not otherwise, to 
pay to the children of A, with a proviso to go over, 
if she shall refuse or neglect to give such security. 
A condition precedent. The six mouths arc exclusive 
of the day of the testator’s death ; therefore, as he 
died on the l‘2th January, between eight and nine in 
the evening, a security given on the I2th July, about 
nine in the evening, was held sufficient. I^sler v. 
Garland, 15 Ves. 248. CoairurATioN of Time j 
Condon. Piiecehent. * 

Bequest of 3000/. on trust to apply the dividends 
to the maintenace of A, until twenty-one, and after- 
wards to pay the whole dividends to him for life, 
with power to the trustees before his age of tucuty- 
six, to raise and pay not exceeding 600/. towards 
or io order to his preferment or advauceiiiunt in life, 
or his other occasions as they should think proper. 
Upon a claim of the whole at the age of twenty-one, 
as absolute property, inquiry din:cted us to liis cir- 
cumstances, and whether they required the advance- 
ment of any and what pait, before lie should attain 
twenty-six. v. /.euM, cited 16 \'cs. 627. Ad- 

vancement. 

Devise to A for life of an estate pur autre vie, with 
power to will it to B, and his lawful is>ue, in such 
manner as A shall think pioper, and in case A shall 
die intestate, then to B and his lawful isMie, with 
remainder over to plaintiffs. This is a vested estate 
tail in B, liable to l>e divested by the exceutiuii oS the 
power in A. A and B can, by deed conveying their 
estates, bar the remainder over. Oshrey v. Bury, 
1 Ball Sc D, 53. Interest, vesied. 

7'cstator diiected that all his plate, fm iiiture, ^.c. 
at his mansion-house should remain tiiere as heir 
looms, and devised the same to trustees, upon tiust to 
permit the same to go, together with the mansiun- 
Itouse, to such persons as should, from time to time, 
be entitled to it for so long time as the rules of law 
and equity would permit ; and dc\ised ins real estates 
to trustees to the use of severui persons and their fiibt 
and other sons, &c. successively in strict settlement. 
The absolute intci^st in the personal chattels vested 
in the first tenants in tail, and upon Iris deaths under 
age passed to his representative. Carr v. Ld. Lrroll, 
14 Ves. 478. Interest, vested. 

.Bcfjiiest to the child or children of the testator’s two 
dsughteis in terms creating a tenancy in common, viz. 
.equally to be divided, ^c;' to be paid at twenty-one 
ifit m^riage nl daughters, with survivorship u|jun the 
'^esiii of any before his or their shares Ije^me pay- 


I abler ; the accrued share to be equally divided) and to 
be puyah^, &c. as the original shares ; the issue of 
any dyii^ln the lifetime of tire two daughters to stand 
in the place of the parent, and a limitation over in 
case his daugMers die without issue, or having had is- 
sue, stich iwue should die in the lifetime of his dnngh- 
ters. l*hc event of a death of a child above twenty- 
one not being witliin the survivorship expressed, his 
interest vesM in his. representative subject to the ul- 
timate^ contingent limitation. Bamrd v. Smith, 1 4 V'es. 
470; Id. . 

Legacy to children of A, to be equally divided 
among them, and if cither of them die before twenty- 
one, their share to go to the survivors, a vested interest 
in the children living at the testator’s death subject 
to be divested in the event pointed out ; after-tmrii 
childicii, tlicreforc, excluded. Davidson \... Dallas, 

14 Ves. 576. Postiicsious Ciiir.D. 

Legacy in trust to pay the interest to the separate 
use of A for life; and after her deceiise, as to the 
capital, for her children ; if no child, to pay* the in- 
terest Li) her husband during his life ; and from and 
after his dccea^, in case he shall become cntitlctl to 
such interest, tlum to pay the principal to other ]ier- 
sons. Though the hiisimnd, having died during liis 
wife’s life, never became cntiileil to the interest, the 
limitation over was cstablislied, as distinguished from 
the case of express condition. Pearsall v. Simpson, 

15 V^cs. 29. Limit, of I’khsonat.s. 

l-pon appeal, tlm Ld. ('hancellor’s opinion being 
that the reversion of tlu‘ copyhold estate passed iinder 
the general devise, ** as to all such worldly estate and 
effects us it may please God to bless me withal, or 1 
may leave, or 1 may be enlithid to at the time of niy 
decease, wliether real or perMiiial, not before given or 
disposed of,” especially if tliere was no freehold es- 
tate : imptiries were directed to ascertain that fact, and 
also whether (here was any custom of surrendering a 
vested inleit‘sl in j eversion or remainder ox))ectant 
upon ail estate tail. Church v. Mundy, id. 396. Pu. 

lN<il IHV liKrOHK MasIEU. 

Legacy of “ 5l)()()/. sterling, or 50,000 current ru- 
pees,” afterwards described as ** now vested in” the 
K. I. Company’s bonds, and sometimes mentioned as 
*' the said sum of 5000/. sterling,” held not specific, 
but general, as a demonstrative legacy, with a fund 
pointed out : a construction to be fhvoiired for a na- 
tural child, as giving a provision in 'all events : the 
will also giving one legacy, clearly specific, viz. the 
sum of .3348/., ** which said sum is In two bills,” de- 
scribed as tlien lying for acceptance. (iUlaume\, 
Adderlcu, 10 Ves. 348. LrxiAcv, specific. 

Dcvi>e of real estate to be sold, and the produce, 
with the |>cis(>nal estate upon trust,, .to Ire laid out in 
lands, or the fiiiuls subject to the debts and legacies 
for tlie maintenance of a cliaiity ln Scotland, void as 
to the piuiliice of I he real esUite, valid as to the per- 
sonal pro|M^rly, by the effect of the option. Curtis v. 
Iluitov, 14 \ cs. 537. Moktmmn. 

ilesiduaiy clause to Ire *' divideil amongst my next 
of kill as if 1 had died intestate,” a bequest to the next 
of kin, as they would take under an intestacy and the 
willow is not one of the next of kin m the ordinary 
sense in which tlie testa tor used tho words. Garlic v. 
I aI. Camden, \3 Ves. 312. Next OF Kin. 

Primu facie bequest by a husband to his next of 
kin, does not include his wife, nor does a similar Ire- 
(juest by a wife under a power include her husband. 
Id, 382. 

Legacy to A, to be paid to her as soon as she shall 
atlaiu twenty-one, and in case she siiall live to that 
age, and not otherwise, or upon her marriage with 
consent of the executors and not otherwise, but in 
case she shall die before she shall have attained 
tw'cnty-ooe, or lie iii.'irried with such consent, over '; 
held a condition precedent, aud by her marriage 
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uiiilcr ago without consent, one exc^'uiof bcinjif dead 
and the (rthOr resident abroad, reduced ^;the sin^ 
contingency of her attaining twenty-one. Atiiehi v. 
Cameron, l4Ves.389. Condition Precedent. 

A paymentTor mourning rings, timugh not directed 
by tljc will, allowed under the discretion pvon to the 
executoiE. V,icc v. /Irchbp, Canterbury, 14 Vcs. 
Jb-1. hit OHS. Power of. 

Hequest to the testator's two natural sons» with 
survivorship upon the death of either before twenty^ 
one, and without issue ; but in the evept of both dy^ 
ing without issue, over; the interest beyond mainte- 
nance to be added yearly to the principal for their 
neiiefit, to lie paid when they attain twenty-one. The 
limitation over upon the death of both established. As 
to the accumulation, held a vested interest, and die 
payment only postponctl. Kirkpatrick v. Kilkpatrick, 
13 Ves. 476. Limit. ovF.fi of Personal. 

Tnist of a term by will to pay “ the scvc.ral legacies 
thereby given,” ami al.so ” the several other legacies 
thereinafter bequeathed.” I’he subsequent part of 
the will reciting that the legacies given by the will to 
the testator's daughters were not an adequate pro- 
vision, gave each of them a further legacy “ in addi- 
tion to the ^ said legacies” given them respectively by 
the will. The Icgacie.s by the codicil are not cliarged 
upon the itial estate. Assc;!* mai.N^inli . Bouner 
V. Bonner, 13 Ves. 379. Assets; 

Charge o.v RealKsta ie. 

Legacies to be paid out iu money due on mortgage 
wlien recovered. 'J'he right to interest at four per 
emit., the mortgage producing five, docs lu't depfuid 
upon the time when tliu nunicy is recovered, fl'mi 
V. Bmoyre, 13 Vcs. 3*i(). I .MERFSrON IjFOACIFS. 

A devise to J, W, (’, ifcc. and (heir heirs each in 
due .succession as named, witli usual limitations in 
failure of issue in, and on the decease of A 15, does not 
'iinport an indefinite failure of issue in A 15, but the 
limitation overt© J, \V, iS:c, is good hy way of exe- 
cutory devi.se, these words mcarjiiig issue living at liie 
tiifie of the decease of A 15 the first taker. Hi rat ford 
V. Pou'ell, I Ball & B. I. Kxia ittory Devise.* 
Distinction between marriage articles and wills ; 
all the parties to the funner considered pun^hasers to 
effectuate their intention ; none of the parties men- 
tioned ill the latter are so, as the testator’s intention 
is alone to be considered. UL 25. JWarriace Set- 
tled ent, (J. OF. 

J.egacie.'f to one younger child of the sum of 12,000/. 
of my funded property to be Iraiisl’erred in his iiiiinc 
or employed as it shall apitear most i)en«in*ial; lo 
another the sum of 12,000/. in every rcspeci .nesamc ; 
to a third the sura of 12,000/., to be enjoyed by him 
in every re»|)cct as the former ; the residue, real and 
persona], to the eldest son. The legacies to the 
younger children pccuniaiy, not .spi cific ; the fund, 
if deficient, to be equally divided among them. Lam- 
herl V. Lambert, 11 Vcs. ()07. Leoacv, srEciiTc. 

Distinction between a legacy given at a future limi? ; 
the latter vested, and payment only postponed, the 
time being annexed, not to the legacy, but to I he 
payment only. JUxntt v, Oiirer, 13 Ves. 113. Le- 
gacy, WHEN VESTS. 

Money under a direction to be laid out in land, 
considered as real estate under a general dis posilimi 
b^ the will of a person, eiititlcil lo it absolutely in 
either shajie, of ‘J the money and land,” in the ab- 
sence of iritcnlion, the word “ money" being an- 
swered by another fund, of stock. llUdnIph v. Bid- 
duipk, 12 Ves. 1()]. Money to be laid out is 
Land; Admov. of Assets. • 

J^evisc by very general and extensive words, re- 
strained upon the apparent intention. Devise to the 
first and other sons in tail male, and for want of such 
isame, to the daughter and daughters, her and their 
lieirs a.s tenants in common, and for want et such 

, VOL, II, 


-L. generally f j'c, 4383 

4.ssiTe to thtce nieces, and their several' and reF.pcctivc 
heirs for ever , as tenants in eopimon^ ajid for wsuit of 
such issue to tbe..-tii|^tdfV rigbt heirs. As^to the 
estate of the niebe^^^ having faded, 

and the implicate Green 

V. Stej^hent, 17 Ves. 64. 

father to ld$'.^a!^'chndteii 
rest, though the fat|^r,wi^'nbp[\4bimy Id^anaii^in 
them, the legacies the Infijrest being gifca ;pyer 
in the event of death.'ttiKifir twenty-one. Errin^m 
v. Chapman, 12 Vesi Infant Maintenance;^ 
CjnANJ)CTIiI.nRF.N, . 

A right of pre-onq^p^; given by will, wbethcr.at a 
price expressed, or to' fixed by the trustees, will he 
executed, the coiMactib|i in the latter case being af 
reasonable ]>rice/to jbdi.aacfwtained by reference to the 
master. But to paaji suet^ght to the heir or devisee, 
the intention to accept the 'oifer must appear by some 
act, or at least by will. ELBadni^ v.SImfto, 11 Ved.. 
448. Right of Pre-emption given bv VViit. 

Testator directed mainteiiaiM^ for his sons during 
minority, and for daughter till twenty-one or mar- 
riage, and gave her a legacy in case she should attain 
mertV'one payifiile at, and to carry interest from 
that time ; having married at eighteen, she was al- 
lowed maintenance for the interval until twenty-one. 
Chamber's w.Goldwin, 11 Vcs. 1. Infant Mainte- 
nance. 

Maintenance out of interest of legacy to grandchi|d« 
when youngest should attain twcnty-oiie, refused. 
Lomax V. Lomax, 11 Vcs. 48. /Maintenance ; 
Ghandciiildren. 

An express estate for life, with a power to dispose 
by will, does not give an absolute interest, so as^tp 
{irecliidc the necessity of exemitiiig the pmver. Ueid ■ 
y.Hhitrgflld, 10 Ves. 370. Power, Execution of; 
Lsr.iTK FOB Life; Power. 

'I’he words what remains” at the close of a be- 
quest of a specific fund, held a general residuary dis- 
position, the full sense not being necessarily (xmnned ; 
comprising, therefore, personal estate bequeathed upon 
a cuiitiiigency too remote ; not being to take place 
until thirty years after the testator's death. Crooke v. 
Be Vande$, 1 1 Vcs. 330. Residue, what. • 

r.e.'i'teliold estates, bequeathed in trust to pay the 
rents and profits to the persons for the time being, 
entitled under the limitations of real estate devised in 
strict*.'<ettlcmciit, with power to the trustees at any 
Mine, with consent of the persons so entitled, or if 
minors, at their own discretion to sell and invest the 

E roduce in real estate to the same uses. The lease- 
old estates vest absolutely in the tenant in tail upon 
his birth, ami the power is void. T] are v. Polhitl, 

1 1 Vcs. 257, Intfhest vested ; Power, void. 

Devise of real estate to be sold, the object being a 
provision for legacies, is not an absolute conversion, 
and is therefore a resulting trust for heir at law as to 
surplus, though a residuary executor is appointed. 
Brrry v. Usher, 11 Vcs. 87. ConvebsiO.n j^SResui/t*. 
iNo Trust; IIeih at Law ; Suiii'i.rs; ^Nds de- 
vised Foil Saif,. 

Residue bciiucathed to infants with survivorsffip 
among them in the event of death, undei the age of 
twciity>oiic ; maiiitcnai^^e not l>eing directed by the 
uill, U. 1 S not ordcii'il by the court, thcro being a limi-' 
tiilion over upon the 'leath of all under twenty one 
lo their sister, having no other in&rest in that fund 
though a d;> iinct Icgah e by the same will. Thtt 
in which llie court has given maintenance, lii\p'TOen 
where the fund bwqg given to the children, with sur- 
vivurship among them, their interests and the chance 
of taking the whole, as surviyor, were equal ; and no 
other person interested. Exp» Kebible, 11 Ves. 604. 
Infant Maintenance. 

Construetion of will confining a clause of survivor- 
u u * 
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ship, not having Usuo, to tliedeatb of the tenant for life. 
Jenour v. Jenpur, 10 Ves. 662. 

Maintenance allowed in Uh‘ case of children and 
grandchildren \ tbiAigh tbe interesti. were contingent 
with reference to ca«e of, survivorship, ind though ac- 
cumulation was directs, arid no eitpress authority for 
any applicutihu^dimog minority, tiXCept for younger 
children survivip^Ue eldest in the? event of his death 
under iwcniy-one witboiU.t ji&uu* The court however 
refused to make the order on petition, and directed a 
bill to be filed. Fatrmany* Green, 10 Vos. 45. 1 n- 

JANT MaINTRNANCF ; llij^SRBST, CoNTIXOKNT ; Pu. 

PtmioN*. 

Oncousli uction of will, held, that under a hequest 
to the younger children of A, an only surviving younger 
child was upon the whole vrill entitled ; and the second 
having become the eldest..^jl8 excluded. Lit. Lincoln 
V. Peilutin, 10 Ves. 166.;.* Youxceii Ciiii.dhcn. 

Portion by will given* over upon marriage without 
the consent of executors, a conditional consent upon 
the oflfcr of a settlement retracted upon a subsc«picut 
refusal to settle, and tile marriage taking place. Held, 
forfeiture not relievahle against. Dash v. UJiulkely, 
10 V'es. 230. Condition, liiiKAcn of j Furfci- i 
TUiir. C 

Annuity, part out of general assets, part specific, 
upon intention out of funds, some of which were per- 
petual, others temporary, to be divided equally between 
A, B, iic C, and their heirs or the survivor of them, 

in Older as they are now mentioned.” Held, that 
the annuity was limited only with reference to the 
temporary funds, with an absolute power of disposition ; 
and that A dying in life of testatrix, her share goes to 
B and C equally, the concluding words “ in order,” 
&c. being rejected as repugnant.^ Smith v. Pyhus, 9 
Ves. 566. 

G, by articles settling in strict settlement, real es- 
tate tlieu subject to a mortgage of 15001. (which had 
been borrower! to pay fines of certain leasehold inter- 
ests), and subject also to other incumbrances, cove- 
nanted to exonerate the real estite from the 1.500/., 
and to charge it ou the lea>ehoId. Afterwards G, by 
will reciting the articles, devised the leasehold to his 
eldest son “in order to exonoiate his second real 
‘ estates from the said sum of 1.300/. and to enable 
his second son to pay the same, and oilier deht'i and 
incumbrance.'; affecting the same and tin; will pro- 
ceeded : “and 1 do heicby charge and incumber the 
said leasehold interc.st to he beqniMtlied, v\idi the 
payment of the fiaid sum of 1500/,” The testator 
also by his will confirmed tlie articles with the c.xccp- 
lion of certain directions therein made as to the rents 
and profit.^ of the settled lands, whieh he thereby limit- 
eil in a manner different from the articles. Held, 1st, 
that the words “ in. order to exonerate, &c., and to 
emildc,” &c. amounted to a direction, arnl that the 
devisee was a trustee to pay out of the leaseholds not 
only the 1500/. but all other debts and ineiiiubinnces 
affecting the real; 2dly, that G, by charging such 
debts and incumbrances on the leasobold,' inear«t to 
purchase the power of disjiosingoF the rents and profits 
of the settled estate, as he did by his will diffcrenllv 
Ironi the provisions in the articles ; 3dly, the tC'ilaloi’s 
elde.stson, who was tenant in tail of the settled estates, 
not having applied the Icasc^iold property in exonera. 
tiun thcieof in pursuance of the will, and having died 
without suffering a recovery. 1 leld, tlmt the remainder 
man in tail had a right to comjicl the exoneration of 
the settled estate out of the leasehold. Careu v. 
Carsy, 2 Scho. & JL. 173. Exomration or rfal 

,, ESTATE. 

■ After a devise of freehold an^'leatehold interest 
cliarged with incumbrances that affected tlie testator’s 
estate, he bequeaths to the same devisee all the 
n^st^ot his real and personal estates, adding “and 
I do hereby order and direct my second lun to pay olT 
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my just debts.” 'riiis is an obligation on tlic son to 
pay debts ef testator in respect of the pro- 

perty giw, and discharges a chattel interest bequeath- 
ed to another. Id. 188. Charoe ON Heal Estate. 

Bequest U> testator’s wife for life, and after her 
death to be divided between Ida brothers and sisters 
in equal shares ; but in case of the death of any iu life 
time of wife, .the.Sharea of him, &c. to be divided be- 
tw^n hischildrra.JBleldi vested*. subject to bedevest- 
j^ onjiy by dent|i.lh rife pf wiefow leaving children. 
.Smither v. IVitiohh, 9* Vesig |}33. Inter F. sr vested. 

Interest dh tile arrear oflbit annuity, bequeathed to 
a married woman for her Aole and separate use, not 
given, tliough the fund was productive, and though 
there was a large residuum ; nor in such annuities 
apportionable. Secus, scmble, if' it had been given 
as a separate maititcnence. Anderson v. Dwyer, 1 
Sclio. L. 301. Inteuest, when payable; An- 
M'lTY, AkUI.AUS of. 

Bequest uf residue payable at a.futurc time carries 
interest, though the legatee docs not live to receive the 
principal. Simn v. Shaw, 9 Ves. 289. Intfrest, 

WHEN. 

'J'rust term by will of gramlfatlicr for raising portions 
provided among other events, that if the children be by 
their father In his life time advanced and preferred 
with portions ns good or grcnter.to cease ; personal pro- 
perty under the intestacy of father, held no satisfac- 
tion. Tivisden v. Twisden, 9 Ves. 413. Leoacy, Sa- 
tisfaction OF. 

Devise and bequest in trust to pay the incomo to 
A for use (luring life, with remainder in default of 
issue to U fur his use during life ; remainder in de- 
fault of is'-.uc to (> for life in same manner, with re- 
maimler over. L he remainder after the limitation to 
I A for life is void as too remote, and A being heir at law 
and residuary legatee, his title to the real estate and 
personal was estahlisbed. Boehm v. Clarke, 9 Ves. 
580. Limiiation, 'luo ui-moif. 

Gift of 500/. by father to daughter, held not a satis- 
faction in jiart of legacy of 1000/. by previous will, 
the presumption agaitist double portions in case of 
parent and child being repelled by circumstances, the 
gift not being by w'ay of portion, but after marriagi*. 
and from a parlicular motive appe iring by declarations 
of testator to wife, which she proved. Ilobinson v. 
Whitlnj, 9 Ves. 577. Dourlf. Pohtioss ;’LECiACY, 

Sa'i i.sFACTiov r>r. 

Diwise of a parliciilar estate upon trust to raise and 
pay 400/. to A, hold an exclusive charge not exonerat- 
ed hy subsequent direction fur application of personal 
estate to debts and legacies, in exoneration of real 
estat(;s bcfoie charged, which w’as referred to a prior 
charge upon estates, expressly excepting the estate 
charged with 400/. Spimray v. Glynn, 9 Ves. 483. 

UN Keal Esta'ifs. 

Devise upon trust by demise, sale, or mortgage or 
by rcMits and profiti, to raise, with all convenient 
speed after death of devisor, a sum, and subject thereto 
on other trusts. Held, interest payable at four per 
cent, from death. Id.ih, Interest. 

Where the will, going beyond a roeie charge, creates 
a particular fund fur payment of debts, thitt shall be 
first applied in exoneration of descended estates, 
whether acquired after the date of the will or not, and 
of the personal estates even in favour of the next of 
kin taking it for want of disposition. Devise upon 
several limitations for life and in strict settlement with 
a direction, that incumbrances shall remain charged 
upon the estates respectively, until discharged by the 
several tenants for Iwsy. to wj^m they are respectively 
limited ; all the rents and profits during the estate 
for life are to be applied to the i^umbrances, principal 
as well as interest, MUnet SUtter, 8 Ves. 295. 

iNCVMjBRANCES. 

B^t|SBtofthe testator’s fortune in India notex- 
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tended under Ibe ^neral words, f* temporal estate** in. 
the introductfi^ part of the will, lo the propertt^n £ng-' 
land, part remitted from India between the^ill and 
the death, and some in its passage to England at his 
death. Sadler v. Tamer, 8 Ves. Q17.' Chosejlm^ 
Action. . r ^ 

After a legacy of stock ^ four (ter cent, consol, 
bank annuities, a legacy to 8aLipae:^Kons 
additional sum of 200^ more, to Jbe jiaid out of dfef 
four per cents.” &c. was l^ld jidconlifty. Veati& r, 
Test, 9 Ves. 146. S. Ct l Smith, 112. . LugaOt; 
Spi-cific. ' . * 

_ The vesting of a legacy S not prevented by a pro- 
vision for survivorship among the legatees, in ca?o of 
the death of any under the age of twenty one. id. ih, 
Inthufst vested. 

'I'hough, to effect the execution of a power by will, 
a direct reference to the [jower is not necessary, the 
intention must distinctly point to the subject of it ; as 
if something is included which the testator had not 
otherwise than under the power, and part of the will, 
unless applied to it, would be wholly inoperative. 
Jlennett v, Aburrow, 8 Ves. 609. 1’ovveu, Exicu- 

TION OF. 

Bequest to A for her and her children *s use, a trans- 
fer decreed to A. Jloh'mstm v. TivUrll, 8 142. 

Power not executed by genera' bequ si-* icy estate 
and effects, which will pass onl^ '.:.t tic. test .lor has 
an interest iu ; not what he liac .in authority over. 
Hoach V. Haynes, 8 Vts. 588. Poni.u, J'.Ki.crTioN 

OF. 

Devise to the testator’s wife for lifi;, and as soon 
after her decease or refusal to release douor as con- 
veniently might be, upon to sell and divide the 
produce between live nephews, at such time us the 
sale should he completed, if then living ; if Luy should 
die in her life or before tlie sale sliould lx* completed. 
Ills share to his children, if none to the survivois; 
the interests not vested till the sale. Kla iu v. lUn ui, 

8 Ves. 547. Iniekfst vr..s'i i n. 

Legacy of ** 200/. 4 per cent. cons, bank aims.” 
held not specific. The general assets, therorore. arc 
liable to make up the deficiency of the fund. M'ihou 
v. JiroWNsmith, 9 Ves. 180. LF.<;Af v, Siucum;. 

Devise to testator's wife for life, and from and after 
her decease to trustees on tnisr, to sell, and amuug 
othei bequests, to lay out 500/. in an annuity for life 
of son. Held, a vested interest in son, if surviving 
the testator. Bay ley v. Bishop, .9 V'os. 6. Iniluksi I 
V KSTED. 

Bequest of money in trust, to lay it out wu go- 
vernment or other security, iu purchase of annuity 
for life : Held on eonstiuction, to he laid out in an- 
nuity for life. Id,ib. Investmi-nt. 

Testator married, but not then having children, gave 
the guardianship of all his children, born or to bo 
born, to his wire and brother, or the survivor. I'lic 
guardianship extends to all the childien, by that or a 
future marriage. Kxp. Kl. llchester, 7 Ves. 31C. 
Test AMENTA n v G u a nu i a n . 

A tenant for life, in case she should so long live, and 
continue unmarried ; in case of her marri.'ige to her in 
fee ; in case of her decease, unmarried, to her sister, 
B, in fee. A and and the liusband of B, join in 
a sale by fine ; the purchase- money was laid out in 
funds in names of trustees, without any declaration of 
trust, or agreement as to the application ; nor w;ls any 
notice of this fund taken in the wills of B and her 
husband. B, beingthe survivor, ms^ a general dispo- 
sition of all her personal estate id favour of A, al- 
though still unmarried : held absolutely entitled to the 
stock. Scawen v. Blunt, 7 Ves. 294. Admon. of 
Assets. 

Where the suit is occasioned by a difficulty arfeing 
from the will of the testator, the cosU ace to be paid 


'out of the genci-al funi}.. Pgiprstm 1r. Beatson, 1 Schn. 

&L. 12. Pb- Costal --V 

Bequest to three in ' thirds ^'lesj^cdvely. 

with a direction thaf the^imold id posses- 

sion till their respective a^piinad^of particular ages, 
and 'in case of the death 

children before. thO'^ages to be 

.equally divided bOfwecn suilnfio# children, 

ihnd in the event of the de^*oi]^wd- before the ..^pec- 
stive ages sibove-mentione'd. then- the whole to dfevolve 
to llic surviving child butj^ouldall his children die 
before they should attain tieir said respective ages, 
then the uhuln rd his estate wasgiven over. One died 
having altained Uu* age mentioned ; afterwards ano- 
ther ilicd under that age; the share of tlie latter a 
vested intemst in the child who died first, and the sur- 
vivor attainin.g tiic age sjicdified. Wibnut v. irihnid, 

8 Ves. 10. Is'lEltEST VI'.STlEf». 

J Angaries to tw'o sisters, with a direction in case of 
the death of eilher, reciprocally to devolve to tho other, 
that direction coniined to the .cose of lapse by the 
death of cither, in the life of the testator, and did not 
prevent the vc.sting absolutely. Cambridge v. Rous, 

8 Vci. 12. Jh. ^ 

clause passes all personal property that 
is not disposed of, as by lapse contended, upon the 
p.iriicular expressions, to have been separated, and not 
inicndeil to puss with the residue. Id. 13. Re- 
si i*ir i:. 

Bequest of personal property to A for life, and after 
herdcccaac, to her children, when at age of tw'enty- 
sevon respectively, and in the event of her not leaving 
anv child or children, or of the death of all under age 
ol twenty -seven, over. The limitation over too re- 
mote. Id. 24. Immitaixon of Bkrsonal, lou 
r.i 

Leasehold estate renewable, being bequeathed with 
limitation, in nature of strict settlement, the habit be- 
ing to renew annually, and to under-lct, the decree 
derlaretl that the fines upon renewal ought to be paid 
o.it of the rents and profits, that the |)crson entitled 
for life, undoTiaking to j ay those fines out of rents and 
profits. WAS cnlitlcil to the fines of renewal of iindcr- 
le<s(\ aud a renewal to such under-tenants as should 
he dcsiioiis of it, w'as diriictod. Mills v. Mills, 6 Ves. 
761. r.Nts ON TvEnew'al OF Lease; Tenant for 
Life. 

A lejairy hcqiicallicd generally, without assigning 
.mv tiiiic for paymi'.iit, bears interest only from a year 
I'.tv^’i' the death of the testator, though the fund out 
of which it is to he paid, consists of stock and other 
iiiulters yi(3lding immediate profit, Pearson v. Pear- 
sou, 1 Selio. ife L. H). Intehest on Legacy. 

Pecuniary legacies bear interest from the expira- 
tion of a year, although the fund may not become 
d.sposablc till aftcrwanls. Id, ih. 

K being on hud terms witli his eldest son, bequeaths 
him a tritling annuity, and bequeaths to IM, the uaugli- 
tcrofhis said son, ** if unmairied, and if s^e doeB.^., 
not marry without tlie consent of liis trustceSy.'l^ sum 
of 400/. one moiety t > be paid her upon her matriage. 
with such coiiKcnl, theegher moiety in one year after: 
but if said iM was tiien married, or should marry with- 
out consent, said sum to sink into his personal for- 
tune.” ]VL lieing unmarited, is not entitled imme- 
diately eilhor to principal or interest. Ellis v. Ellis, 

1 Scho. /Sc L. 1. J,fga«;y : Condone precedf.nt. 

Bequ^t of personal estate not held specific mBjrely 
from being combined with a devise of land. vffiiHfos 
v. Kl. Dartmouth, J Ves. 137. Legacy, specific. 

Bequest tp tesfetdPs three cliildren to be equally 
divided between them, share and share alike, but in 
case of the death of any without being married, and 
having children, the share of such child so dying to 
be divided between the surviving children, and so if 
one should only survive ; one Wing married, quid hav- 

V u 2 
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iiig a child, her share vested. "Reli v. 7 Vesi 

453. Inter £61 vested* 

Simple contract debts not charged upon real estate 
by wUf, 5rst directing that all his ^bts, &c might be 
paid by his executors, all the real estate being specifi- 
cally devised. Powell V. llobins, 7 Vcs. 209. 
ClIAROF. ON 11 baI«£sTATZ^; 

The produce of real sold'under a power in a 
will, passed by a residuary clause with the ptM-sonat 
estate, the object being a conversion out and out ; but. 
part remaining unsold, hlld a resulting trust for beir 
at law, Broivn v. Bigg, 7 Vcs, 279. Aumiin. of 
Asskis. 

Uevise charged with debts to twistces, and their 
heirs in trust to receive, &c. rents, &c. and tiiereuut 
to support and educate the devisor's son, till twenty- 
one, and then to him. Held, not a use executed in 
son before twenty-one. 'fiaileif v. Kkins, 7 Vcs. 322. 
Uses & Trusts. 

Testator haying directed transfer of 3 jwir cent, 
consols, three montliS'nfter his dt^cease, gave several 
other legacies of stbeV ** as aforesaid.*' 'I'luise words 
upon construction referred to ilescription of stock, not 
to the time of the transfer. Hihlcyv, Perry, 7 Ves. 
522. 

Annuitants fall under general character of legatees, 
unless distinguished by testator, 'rhercforc, eiititlod 
under a residuary bequest in favour of legatees. Id', 
ib., Annuitants. 

If general substantial intent of will is charity, the 
failure of the paiticular mode shall not defeat it, but 
the law will substitute another rntnle. Miiggeridge 
V. ThackueH. 7 Ves. 69. Aflil. 13 Ves. 416. Cha- 
rity ; Peuk. cy pres. 

Legacy to *• A, or in case of #his death," 5cc. con- 
strued to mean to A absolutely, if living. Turner 
Moor, 6 Ves. 057. 

Charge of legacies by implication upon fund arising 
fi oin aeeuniulatioij of rents and profits, dividends and 
interest. Aiuiin v. IfaUey, 6 I’cs. 47.0. 

Testator diiectod residue of his personal estate, 
subject to payment of legacies, A'c. witii all conve- 
nient speed to be laid out in real estate, to be strictly 
settled, and that interest should accnmulaic, and be 
laid out in lands to be settled in like manner. \'a- 
rious circumstances having delayed the c(.'llccti<in and 
investment of personal estate, the tenant for life was 
held entitled to interest from end of year after testa- 
tor's death. S'ltuetl v. Juiruatd, 6 Ves. 62U. In- 
ti.rest; Tf.nam for Life. 

bequest of debt which .shall be owing on a particu- 
lar day, taken as it stood at that day, and not atTccted 
by consignments from Indies, on a<’count, since de.Tth 
of testator, which happened previous to day speclfieri. 
Junes V. Mitchell, 6 \ es. 461 . Lf.c.w;y, A nt m i"i ro.v. 

bequest to A , her executors, ^ic. provided tiiat, in 
case she shall die under twenty -one, or without having 
any husband living, it sliall go over-, lield, vested at 
twenty-one, upon inleulioii, the word “or" being 
construed “ and.” Weddell v. Mnndy, 6 Vcs. 341. 
Interest, when it vesis. 

Residuary bequest to A, ^,in case she shf)uld have 
legitimate childien, in failure of wliich, to go over, 
A having only one child born alive, who died fihfore 
her, entitled absolutely. Wall v. TomUnson, 16 Vcs. 
413. 

Cents of a do^ibt upon meaning of will to be paid 
out of ihft general proixjrty. Barrivslon v. Jristnwi, 
6 Ves. 34.5. Pk. Costs. 

Devise in truHl to sell, and ^ply money to such 
persons as trustees '^liould think had a just demand, 
&c. on A, at his death, in erjual degree and proportion, 
according to principal sum, as far as the money w'ouhl 
extend ; the secui ities to be delivered up, but the money 
ebeuld be received in no other way than as a voluntary 
bounty. The fund being moic than bufiicicut, u 


yencrally, § c. 

liable to intorcst of bonds to extent of penalties. 
Austin Vw Gregmy, 6 Vcs. 151. Interest, when 
payable. 

Legacy after limitations for life, and in default of 
children, to be paid equally between two peiEons, or 
the whole to the survivor of them : Held, not vested 
611 the time of division. . Daniell v. Uaniell, 6 Ves. 
297. Interest, when it vested. 

' Devise and bequest until a certain period, from 
nature of purpose and circumstances, held, not 
transmissible to representative. Kxpm'te Davies, 

6 Vcs. 147 a. ^ 

Testatrix gave a fund over which she had a power 
to appoint, &c. to trusters, in trust for her residuary 
legatee after named, and gave the general residue to 
A. By codicil she revoked the bequest of the residue 
and gave it to A .S: IL A was held solely entitled 
to the fund under the appointment. Roach v. Haynes, 

6 Vcs. 153. Alhd. 8 Ves. 684. Power, Execu- 
tion OF, 

Residuary bequest construed to vest only as the 
property W'as received. Ooakell v. Harman, 6 V^es, 
159. Ilut see further, as to the decree in this cause, 
11 Vcs. 489. lUsiDUAitv BiuiUFST, when it vests. 

A direction for maintenance has not the same cficct 
in iavuur of vesting as giving interest, i/anw/i v. 
OruluiM, 6 Vcs. 249. Isti ri.st, vkstinc. op. 

An iilegitiniatc child not entitled under the de- 
scription of a child in a will, though the testator knew 
tlrat some in llic family were legitimate, and others 
not. Godfrey V. DaiU, G Vqh. 4H. Bastard. 

A rcMciiiary bcipicst upon the whole will, vests only 
as the properly is received; Held, therefore, that the 
repicsciitatives of a dccc.isc<l residuary legatee arc en- 
title<l only to part wliicli was got in before his death. 
GaMl V. lliirmnn, 6 Vcs. 159. Innes v. Mitchell, 
id. *161. from this decree piainlifT appealed ; and 
the l.d. r>h. rcveised that part of it which declares 
that the residuary propcjlv vested only as it was con- 
verted into money ; ins lordship holding that such an 
intention, tliougli if clearly expressed, must, notwith- 
standing its convenience, be executed, was not the 
true construction of tiie whole will ; and it is not to 
be collected unless cleaily expressed. 8. C. 11 Ves. 
489. Intfp.est, when it vesis; Residue. 

A clause of survivorship bLtvvcen two legatees, if 
either of them should die, cGiifincJ to a case of lapse, 
and did not prevent the legacies vesting. King v. 
'laylor. 5 Ves. H06. 

Construction of a very inaccurate will, that the 
words “ and all 1 am possessed of," were confined 
to a s|)ccific. lieqnest of slock immediately preceding, 
meaning all interest in that fund, and did not com- 
promise the general resiilne. which was, by a subsc- 
cpient clause, expressly disposed of in a difiereut 
iii.trmer. Wilde v. Ihuizmryer, 5 Ves. 811. 

The words “ all I arn possessed of," in a will, in 
legal construction, relate to (lie time of the death, not 
of the execution of the will, unless explained. Id. ih. 

Devise to an infant grandson at twenty-one, with 
accumulations in the mean time, with similar limita- 
tions, in case of his death under twenty-one, to his 
sisters. Their father being dead, having left all his 
projwjity, wliicli was inconsiderable, to his wife, who 
mairicd a [n^rson in low circumstances, maintenance 
was decreed, without an inquiry whether it w.ts for 
till: beneht of tin: infants, the court judging of that. 
Gieemcetl v. Oreenwell, 5 Ves. 194, Infant Main- 
tenance; GKANDClill.n. 

Bequest, in trust to pay the annual produce into 
the projHT hands of a married wroman, is a bequest to 
her separate use. Hartley v. Ilurle, 5 Ves. 545. 

Feme Covert; Separate fesTATE. 

Legacy general, notwithstanding an appropriation 
of part of the property. Legacy of a sum of money, 
Jamaica currency, decreed, with Jamaica intercut* 
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from the death of the testator. Raymond v. Brodbelt, 
a Ves, 199. Legacy; Interest. 

Residue of personal estate bequeathed to the chil- 
dren of the testator's two daughters, their executors, 
&c., with a limitation over in case bo|h his daughters 
should die without issue : a vested interest in tlie 
grandchildren, and the limitation over is too remote* 
Rawlins v. Goldfrap^ 6 Ves. 440. Interest, vested; 
Limit, too remote. 

A direction by will to apply so much interest as 
might be necessary towards the maintenance and edu- 
cation of the testator’s grandcliildren, upon tiie de- 
cease of their respective molhcrs, the resiilue to accu- 
mulate for them all, was confined to so niucli as 
should l)c actually necessary, regard being had to 
their situation at the death of their mother, the fatlicr 
having, by his will, left them a consideruble property, 
A^ith a provision for maintenance. Id, ib. Main- 
tenance OF Infants. 

The rule taken from llie ecclesiastical court that a 
direction postponing the payment of a legacy docs not 
])rcvent the vesting, prevails in courts of equity as to 
personal legacies, unless a contrary intention can be 
inferred, as where the linio of payment forms part of 
the description of the person to take : the vesting of a 
residuary Irequcst, is especially favoured to T>rcvcnt an 
intestacy ; and a direction th it ttie ■ vuud ac- 

cumulate and be paid with the r inital afsv’* deduc- 
tion for maintenance and prcfcniiont, is not sufficient 
to prevent it. As to tlie real estate, the contrary rule 
prevails, but subject to exceptions. /hWifcr v. Mitchell, 
fi Ves. .509. iNTMtEST, WJlbltF. IT VESTS. 

Legacy in trust for the testator s son for his own 
use and bcMiefit, providrd no misforlnnc in business 
shall in the meantinie Isave happened to him, so as to 
deprive him or his j'amily of iho benefit of it ; his sons 
lot tune being amply sulli^'ien' by this fued to form a 
ceitain and pennanei.t provision for him or his family ; 
but ill case be fail in bu.diuss at any time before the 
age of thirty-two, then in tins- for die support of him, 
bis wife and cliiMren, as the tius»ecs think projKir, so 
long as he shall labour under the i lfixMs of any mis- 
luitune in trade ; but as soon ns he shall be freed and 
absolutely discharged from the eftbets of any inisfor- 
turu' or failure in tia<le, tlicii (but not before) to be 
paid to him, other\\ise the interest to be coutinued to 
be paid for the support of him, bis wife and cliildicn, 
for his life ; and if at his dcatii he shall be under 
any difficulty from iiiisfortiiiie or failure in business 
in trust foi his wife and children according to his ap- 
pointment by will, and if be slnill have no widow m- 
child, according to his disposition. Tliere a con- 
siderable settlement. 'I'he sou in the Iwcnty-eightli 
year of his age being discliargi.'il under adoe<l of com- 
position, tlio lega(!y was demced to him, his trustees 
and his children not opposing it ; but the court ubse/v- 
cd that if be should not be discliaigcd, us in case it 
sliould end in a bankruptcy, the trustees would nut be 
indemnified. De Mieire v. Turner, 5 Ves. UOb. 
'J'hustees, Liauility of. ' 

Legacy for the board and education of an infant 
until be shall be fit to be put out apprentice, and then 
a farther sum with him as an apprentice fee : the in- 
fant having attained nineteen, and not having been 
put out, was held entitled to the legacies. Bur Ion v. 
Coflhe, 5 Ves. 461. •Legacy*, when payable. 

If a legacy is given for the benefit of an infant in 
one way, and it cannot be so applied, it may be ap- 
plied for bis benefit in another way, as if it was to put 
him into orders ; and he became a lunatic. Id. ib. 

Residuary bequest to the testator's nephews and 
nieces, per stirpes, equally for their lives, and after 
the deatlk of either, that share of the principal to be 
paid equally to and among the children of such of his 
said nephews and nieces as should die ; and if any 
die without leaving any child or children, that share 


t6 go to and among the suigpivors or survivor of tlieip 
in manner aforesaid. Upon th^ death of one without 
a child, that share goes^* to the sutyiVorf for their re- 
spective lives only, and will pass to their children 
respectively with the orig^l s^es : but upon the 
death of the last survivor .'w^dut a child, his shares 
both original and accrued ij^ undispoM of, Botwilh- 
standing anoUier lias left gldjljd* MHsom v* Awdry, 

5 Ves. 465. 

A contingent legacy failed ; the event which hap- 
pened not being providedilbr ; and as no necessary 
implication in favour of the legatee. Parsufisv. Par-^ 
sons, 5 Ves. .578. Lf.gac:y (Jontingfnt. 

If a testator by^will gives 2000/. a year by w'ay of 
jointure to any woman lie mi^ht marry, and after mar- 
riage, by codif:il gives his wife the same jointure, she 
cannot claim both. Osborne v. Dk. Leeds, 5 Ves. 
382. Legacils, accumulative. 

Residuary disposition of all the testator’s real and 
personal estate in trust to be remitted to England, 
was held specific and not to include a debt origin- 
ally upon bond and judgment rn' J., and afterwards 
further securctl by bond and judgment in J''.agland, 
under which it was received, and being considered 
uiidi;>/oscd of, wa#applied in the first instance to the 
debts,^ iYc. Nisbett v. Murray, 5 Ves. 149. Le- 
gacy, sPLciric. 

Request of various paiticulars, comprising all the 
testator’s personal e state, to his wife for life, then after 
spccificidly disposing of and charging with legaciea, 
certain parts after the death of his wife, he appointed 
her executrix, she paying debts and funeral expcnces. 
Held, a resulting trust as to the residue, there being 
no furtlicr disposition and no evidence. Dicks v. 
/Mfnhat, 4 Ves. 72/>. S. C. 4 Bro. C. C. 326. 
J-xLcrroiis beneficially interested; Trust «k- 

SULTINO. 

Legacy of my stock,” or “ in my stock,’' or ** part 
of my stock.” will make a legacy specific. Kirkbyv. 
Potter, 4 Ves. 750. Legacy, Specific. 

Upon a (Question as to the amount of a legacy from 
a doubt as to a figure, an issue was directed instead 
of a reference to the ma.slor. Auman v. Morrell, 4 
Ves. 769. l.ssuE .\t Law. 

A provision by will for payment of interest of debts, t 
iield not to extend to a debt by simple contract. Tait 
V. Ld. ^orthwicke, 4 Ves. 81*6. Interest; Simple 

CGNTHACr Diaiis. 

RcqAcsts to the testator's wife for life then after an 
appropriation to answer annuities to the children of 
the testator’s brothers and sisters. All the cbiidixm 
living at the death of the testator, and those born 
aftenvards before the death of the wife, had vested in- 
ti'icsts ; a codicil in favour of the same objects only 
restrained to those surviving at the time of distribution, 
hcitig held to apply only to the capital of the fund 
appropriuied to the annuities. Middleton v. Messen- 
5 Vos. 136. 1 nti.iii-.st vested. 

l«g»cy of the money due on a note, held specific 
upon the intention ; but the inclination of jy^e court 
is agaiiibt specific legacy, and to hold it a general le- 
gacy Yvith reference only to the security, as the' fund 
first to be applied to if. Chaworth v. Beech, 4 Ves. 
555. Legacy, SPECIFIC. 

'J'cstatoi gave to his sister the interest of 300/. upon 
bond for life, and, after her decease, to her daughter 
tlie interest due upon the said bond her death, with 
the principal. The legacy is specific ; ami there being 
among diher bonds one of the exact amount, 
held to refer to that, though an insolvent security, and 
die interest in arrear before the death of the testator. 
Lines y, Johnson, 4 Ves. 568. Legacy, specific. 

Residuary bequest to trustees, upon trust to pay 
the dividends, &c., equally between the testator’s two 
great nieces until their respective marriages, and from 
and immediately after their respective marriages, to 
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9sslgn,an(1 tiausfi;r thcii . jt ja'i-tivo imiu lies or shares 
thereof uiilo ihcia jt-spootively, hchl a vcstc*i ititfrcst 
before marriage. One of llie legalces iKang dead 
■wiihoul having been mniried, the rourt directed one 
moiety to brj |»aid l» l>er executors, but would not 
permit tlie other moiety to be paid, but diicctcd t^e 
interest and dividonds (if thiit moiety to be paid to the 
other legatee, witli liberty to apply, in case of her 
marriiigc, or lid death before luarriuge. Hmilh v. 
JiflOlhf 1 V c*:. 3!)9, iNTJSJlFhT, 

Jieijuest of the residuc tu A fur life ; and, after her 
death, legacies were given to !5, or to lier proper re- 
pieseiitative in ease she slionid not lie living at the 
decease of and to four other p*3rsons, or their re- 
prosenla lives or rcprcsontalivii. One of tiie four died 
ill till! life of testator, and another surviv(3«l him, but 
ilied ill the life of A. Tlie foiiner lapsed, and the 
latter vested. Corhyn' Frenrh, 4 \ es. *11 9. l.i:- 

c.u v, LAPSED ; Interest, visti p. 

liOgacy to the testator's wile of the dividends of 
stock for her life, which he directs shall be con tinned 
ill the saniM stock, and then to ho sliaietl etjually. 
share and sUaic alike, to his childien that shall he 
then living. Ho also gave to his wife a leasi-liold 
house, of which fifty years were^.inexpiii it, for her 
life, and then to be let during the liiiK* of tin* lease to 
come, and the net prnduec thereof to be e<|iially 
pliieed in the storks for the benefit of his chihlren 
that shall be then living, erpially : and as to the le- 
sidue of his estate whatsoever and wlo resuever, the 
product he gave, &c., the same to bo eolli^cted yc^arly, 
to bis wife and ehildrea ccjually, share and shaie 
alike, that arc then living: in other dispositions, the 
words “then” and “then living” \v»re used with 
reference to some period expijjssed, vi/. the ai,e of 
twenty-one, or the death of the ])Cisoii to take for life : 
the stock and house, vested at the wile's death in tho«e 
chihlroM who snivived her; the Kisidiie vested, at the 
testator^s deatli, in his wife ami all tin* children 
equally. v. iii'iinwr, 4 A'e.**. HO'd. Lnu kisi, 

VESTED. i 

Portion i>y will fitna a sMisfactioti of a por- 

tion by seiUoriieiit. VIi/smj/ v. ( a/fias, 4 \'es. 491. 
Seiti/i’. Satisim’hon di , I’okiion. 

Specific »iispo>jtion i>y will, in trust to sell, and in 
the first place to pay lUbis, )<-■,, leics, ami cIiaigi'Mif 
jmibatc and e\» eiilinn ol the trust, and in the next 
place, that l* c rfsiilue i»l the mouev he uppiopriate<l 
to the impruvcimnl of Jhe « i?y of I'.atli, is foul, hy 
slat. 9 ii. 2. c- lit*. As to a ri.olgaiion slrire, which 
b( ^ at cslati', to Inc In ir, .i i ! to iiiuricv »m 

real securities, a- MuuhMgcs, tu. upline. Immis, 'ami 
commissioners’ bonds for tlie impiovt uicut of the citv 
of Hath, which go to the ueM of kin, the general re- 
sidue undisposed of was fiist applicil to the debts and 
other cliargcs, and the dciieiency w.i'^ borne by the 
trust property that pav-ed to tlie city of llaili, ami 
that of wliicli the di-spositiun failed by the st.iliiic pro 
rata, Jhnvtv Cluij 4 \’es. .'34J. AIokiaimn. 

Hcqyest for the juipioveinent of the city of Ij.ith 
construed to iiK.'an improveiiK.’iits earrying on under 
an net of paiTianicnt, nut by private |)ei.suns. U, tu, 

iJy settlement l(»,(K)0/.. pifividod for one daughter, 
or younger son : l.>,000f., if more. 'I'liere Wing but 
one daughier. the fallicr^by will, under a power 
reserved to him, iip])oiiits the time of ji.iynicnt, and 
the applicatioii^if the intciest of the lO.OOtV. provided 
for her by settlement, and gives her the farther sum 
ol 5000/. Slie was held entitled to 20,00ift. Phipp 
V. J.tl. Mul"iare, d \’(s. 613. Setjj.t. P. of. 

Hequestof personal ••state, after a contingent liini- 
t.'ition which did not lake cllcct, esUblished. UL 614. 
Limit. Ol Pi.uso\.\i.b. 

Legaews to lie pai»l out of a specific security whieb 
failed, hoUl genev.d upon thw ••ireuiin^i.iiue.s. /?et‘fr' 
V. PoVtH'h, 4 \ tS. 150. Ll.OAl-Itf, SfECiFiC. 


generally, 

Hequest to A, and in case of her death to H, liC'ld 
an absolute interest in A. liinrhley v. Simmonds, 4 Ves. 
160. Interest, vested. 

Upon a devise to a charitable use, the heir has no 
right to the rents and profits accrued before the devise 
Is carried into* effect. Att, Gen. v. Hairy^r, 3 Ves. 
714 . Intermediate Profits; Ciiahity ; Hfir at 
Law. 

Legacy by will ; tlie same sum given by a codicil 
to the .same person upon a contingency, was held ad- 
ditional. lioilgCi V. Peacock, 3 Ves. 735. Legacy, 

ACCl'Ml I.ATIVE. 

'I’estatrix gave nine legacies of 1000/. each, part of 
14..5()0/. South Sea Annuities, and as to the residue 
of the said fund and all otlier her personal estate, in- 
cluding .such of said legacies as should lapse by death, 
before llicy should be transferable, upon trust to con- 
vert into money sucii part of her residuuiy personal 
estate as shall not consist of South Sea Annuities, and 
invest such money with any money belonging to her 
at her decease in said fund, South Sea Annuities, ami 
from time to time invest the dividends, &cc. of all such 
South Soa Annuities, as shall constitute her residuary 
personal estate in the same fund, till the youngest of 
the said legatees shall or would, if living, have attained 
twcn*y-n}iO, ami then to transfer the whole of such 
South Sea Aniiuitios to said nine legatees, equally 
with such snrvivorslu[),:Ls their original shares ; the nine 
legacies of 1009/. * iich only are sjiccific ; the remainder 
of tlie Soulh Soa Annuities is part of the general per- 
sonal e.stalo. Itivlvirdsim v. Proton, 4 V'es. 177. 
l.it.ACii.s, si’i.cin( . 

Devise, on condition of paying 500/. in six months, 
upon trust, to pay tlic interest to the devisor’s wife 
for Hfe. and after her death, tlie jirineipal, according 
to her appointment in writing, witli witncs.ses, whether 
sole or III, 'in il l! , provided she shall release her do ivcr 
within six iiiunths, and in case of her marriage with- 
out consent of ilu* trustee.s, one moiety to go over ; 
the wife who took other intere.sts under the will, died 
within tlie six nioiiilis, and nut having married nor 
ndcased dower, the 300/. did not ve.st in her. CnJ't 
V. Slec, 4 Ves. 60. Intkklst VFSir.D. 

Two annuities of equal amount in the s'amc will to 
sauie jierson, licld not accumulative. flolfin'd v. 
Il’iifW/, 4 \ e.S. 7(). l.I {JACII-S ACCUMULATIVE. 

l.o;^acy to .\, if he be living, and in case of his 
death hefure the decease of H, to(’, is contingent, vi/. 
if A r,urvivt:s H. Hodges v. Peacock, 3 Ves. 735. 
Li I .acy contingent. 

Devise, after payraont, of debts ; the debts arc 
cliaigcd, V. /•'im/cii, 3 Ves. 738. CiiARcr. 

ON i.AN’O. 

Heal estate devised to be sold, and the produce dis- 
posed of with the personal, with a power to direct the 
f-yid to be laid out in land, no such direction having 
been given, it was hcdil personal property. Mnberly 
V. iitiode, 3 \cs. -1.51. Aomun. or Assi/js. 

'I’lic rule, iliat legacies to the same persons by difle- 
p*ut instruniciits sliall be accumulative, repelled by 
internal evidence, and the eiicumstance that all the 
legatees by the first instrument were legatees in the 
second, except those who were dead, or had quilted 
the testator’s service. Barclay v. Wainwright, 3 Ves. 
462. Legacies iccumci.ative. 

•Slight circumstances are laid hold of to ^t rid of 
the lule that .i legacy to a creditor extinguishes the 
debt, but a little difl'ercncc between a poition and a 
legacy to a cliild, and as to the time of paymerit, will 
not prevail against the presumption of satisfaction, 
id. 466. Lioacy, Satisfaction of ; Parent and 
C'mi.D ; Dkut, Satisfaction or. 

Devise to A and her heirs, but if she dies under 
twenty-one and uumariicd, to H and her heirs. A 
dies in the life of the testator under twenty-one and 
1 without issue, but having been married, the heir is 
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entitled. IViUiam v. Chitty, 3 Ves. 546. I'rl'si the statute as undisposed of, and the widow and 
REsuLTiN'fj ; Heiji AT Law'. " daughter arc not barred. Id. 335. Custom of Lon- 

Heal estates devised, held liable to simple contract dun ; Distribuiion. 
debts under a direction in the beginning of the will, Theie licing a provision in marriage settlement to 
that debts and funeral expences should be first paid ; raise 5000/. for a cliild at twenty 'One, the father by 
that which deycended to the heir l^the failure of the will adds 5000/. more, and charges the whole speci- . 
devise to be first applied. Id. ib, AdmOn. oxuAs- fically on residuary real Jund, which he had also by 
sets; Real Estate. the same will matle liable to debts and legacies in 

lieaschold property bequeathed in remainder, in aid of his personal estate s the charged estate shall not 
trust fora child ttn ventm, if a son, for life, and after Imj exonerated by the personal estate, for the charge 
his decease, for such of his issue male as should bo his is coiisiilcred as a real dcviscj and cannot fall on 
heir at law at his death ; if no sucli then living, for the pcisonalty. Ld. ifudley and iriird v. Ward, 
such persons as should then be the legal representatives 7 Bro. I*. C. 566. Aduon. Oh Assi-rs ; Exemption 
of the testator ; a son being boin, and dying without of JVnsoxAi. Kstate. 

issue, the limitation over was established in favour of A. by will, devises bis real estate to trustees in trust 
the next of kin, according to the statute at the time of lo sell the same in order to pay off the ineinnbraiiccs, 
distribution. Lmifr v. Blacknli, 3 V'^es. 486. Liui- to apply the residue as he diicctcd with respect to re- 
TATioN ovEH. siduc of liis pcrsunul cstatcs. He devises flic residue 

Vesting of a legacy postponed to the time of pay- of his pi rsimal estates after payment of debts and 
mciit, and a liinilatioii over in nature of a cross-re- legacies, to exi'ciiLnis on trusts. Held on construe- 
inainder implied, from the general intention, reversing tion that surplus money produced by sale of real es- 
a decree that it vested at twenty-one. Mat'ki'll v, tales was charged with the payment of siinplccuii- 
Tri/iter, 3 Vcs. 536. Ini fmest, wiikn it vfsts. tract debts. Kidney v. Confmakci\ 7 Jbo. V.C-. 

Limitation over u|Kin the ilcath of a person iininar- 57.3. Ammon, of Assivis j CiiAiuii: on Ueal Es- 
ried and without issue, unman ied in its usual sense, tati.. •. . . 

meaning never having liceii luarried and' ' was con- A co' .ditiori inconsistent with flic gift is void : 
strued or*' to airunl a reasonable consliti< *ion. Ma~ iliciefore upon a beipicst to A for life, ami at his de.- 
bedy v. Stroilf, 3 Ves. 450. cease to his heirs, executors, &c. hut if he attempts 

Words of a survivorship ad '<‘d to tco-.ucy in lo dispose of the principal, over ; he takes the absolule 
cuniinon in a will, arc to he appm-d to the death of interest, and tlie condition being inconsistent with 
the testator, unless an intcuiioii to postpone the vest- it, is void. Bradley v. Peixito, 3 Ves. 3*24. Cow- 
ing is apparent. 7d. >151. niTioN. 

Testatrix gave to A tlic dividends of 500/. stock, 'rijstator by bis will gave legacies to A, and B, 
till he should attain the age of thirty-two, at wiiieii describing them as grandchildren of C, ami their re- 
time she directed her executors to transfer the prin- sideiice in A. ; by a codicil he revoked these legacies 
cipal lo him, the legacy does not vest till the age of giving as a reason^that legatees were dead ; that fact 
thirty-two. l\at$J\ivd v. Keblwll, 3 Ves. 363. lx- not being true, they were held entitled upon proof 
TEfiEST, WHEN JT VESTS. of identity. CumpbeU v. French, 3 Ves. 321. JMis- 

Legaey intrust for testator's mollier and sister for TAK^. 
life, and after the death of the survivor, for all and Upon the ground of an express maintenance and 
every the child and children of his si.-aer living at her other iiidicatioiis of the intention of testator, J<d. Ch. 
deatli, share and share alike, each receiving his or her iiieliiied lo the opinion that the rule for interest upon a 
share of the principal at twenty-one, and if but one legacy given by a parent lo a cliild till the time of 
child should be so surviving, in trust lo pay the whole, payment was not ajiplicable, but the bill of the chil- 
to such surviving child at twenty-one, the payment dieii was dismissed upon circumstances of aeqnics- 
only is ^K)sqH)iu:vi, not the vesting. Wadtey v. A’orf/i, cence, laches, and the consequent dill-lcully ot 
3 Ves. 364. Im i-.iif.st vrsi i n. taking the accounts. MUdwll v. Bourr, 3 Ves. 283. 

Testator in India gives all his estates ami clTocts to A Inif.ufstmn Li.gacy ; l*Aur.NT ik Ciiii.ii. 
in England, in trust, and directs his property to be re- (.loiitiiigcnt legacy out of real and personal estate 
mi tied to him, and alter seveial legacies, he gives A payaole two years after the event by codicil, the tes- 
800/. and requests him as soon as the prnpeiiy is re- *ator rceiting that he found his estate would not bear 
luittcd to lay out the same in llie fumU m lUte r seen- dial payment during the life of A, Iieing chargeable 
rilics which shall appear most advantageous .or thosi' with an annuity for her life, ilcclan d he revoked that 
who shall be benefited by it lieieafter, the 800/. is a part of his will, and that the said legacy ui>on the 
beneficial legacy, not in trust. Id. ib. same event was to be paid twelve months next after 

Testator gave Ids wife real and personal estate the death of A, and mil befoie ; A dying before the 
in bar, full satisfaction, &c. of all dower or thirds lontiiigcnt event, the leg.iey is not payable till the 
which she can have or claim in, or out of, any pari expiruiion of two years after it. Woidsicorlh v. 
of his real and personal e.statc, or cither of tlicin ; he Yaanf^er, 3 Ves. 73. I.k.-vcy when iMVAma:, 
gave the residue to four persons, and afterwarths by Devise in trust lo sell for payment oi* debts and 
codicil, directed them to dispose thereof in charities ; funeral exiienees with a ]iaj ticiilar disposition of the 
part of the residue being invested in real sceuriiies, surplus money, the pcisonal e:>tatc not being other- 
goes according to the statute, as undispo.scd of, and wi.se di.sp(Kseil of thar%by the appointment of an exe- 
the widow is not barred, Pickerinfr v. Ld, •Stamford, cuhir who was not one of the trustees, is first liable to 
3 Ves. 332. afifd. id. 492. liusn. Wife; Doweh ; the debts, fitc. esiiecially as the produce of the sale 
Distribution. was not su/Iicient for them. Oray v. l^Rnnethurp, 

Testator gave real and personal estate, to oue daugli- 3 \ es. 103. Ammon, of A'^.seis. 
ter, in satisfaction of her child’s part nf whatsoever 'itstu lor directed th.il his wife idiuuld have liberty 

more she might have expected from him or out of his to occupy his house for a ye<ir, provided she continues 
personal estate ; he also gave a provision to his wife so lung in 1... Then by a distinct clause he directed 
in full of her dower, thirds, or other claim at law or in his executors to pay her a guinea a week during her 
equity, or by any local custom to any other part of hit stay at L : her residence there beyond the year dees 
real or personal estate ; the residue to his other daugh- not entitle her to a continuation of the weekly pay- 
ter ; upon her death in his life, he by codicil gave it ac- ment. WaUter v. IValts, 3 Ves. 182. 
cording to the appointment of his wife ; the power not Where a charity cannot be executed as directed, but 
being duly executed, the residue goes according to the general purpo.^ appears distinct, and may he in 
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Eubftaoc'C attained by anoilier nioile, it shall be exe- 
cuted f j/ pres ; but a pcisoiwl beipiest attaclied to a 
void charity, as an endowment, must fall with its prin- 
cipal. /Ill, Oen,Y» IVhitchurchf 3 Ves. 141. Ciia- 
KiTY, Pi-.nK. CY puts. 

Annuity by will charged upon real estate for A for 
life, payable to him only upon his own receipt and no 
other, and ti» cease inimcdiatcly on alienation, ceases 
hy the bankruprey and bargain and sale of the estate 
of A. Dommeli v. He.IjWd, 3 Ves. 149. Annuity j 
ilAMvcv. .\s.si(jn.mi;n^I'. 

listator gave his sister M and his lirotber W the 
iiib'i cst of the residue oiiually ; at llie death of iM, one- 
half of the principal to her children, her husband by 
no means to Inve any part, but to l)« entirely for the 
cbildron ; if none, to W’s children, and after the death 
of \V and liis wife, the other half to his children, and 
he exchidfid his eldest brother from any henetit. jM*s 
life inteicst ls not to her separate use ; the interest of 
the other moiety duiing the lives of \V and his wife, 
would have vested in M, and therefore lapsed by his 
death in lifetime of the testator. Bruicne v. Chtrk, 

3 Vcs. lO't). Lcuacy LAPseji. 

'riiougli a general charge of debts upon a devised 
estate will nut prevent the previous ^application of an 
estate descended, yet if tlie devistwl estate i.s selcrded 
and appropriated to the delits, it is liable before tiic 
estate descended, but this airangcment docs nut hind 
the creditors. Man7iiHg v. Spooner, 8 \'<*s. 1 1 -1. A o- 
MON. OK Assets ; (Jhahgk os Uk.ai. 11»t.\tk. 

Heal and personal estate devised to tlic executor in ! 
trust to pay debts and legacies, the rest aud residue to 
himself, the only purpose of devising tlie real a])pear- 
ing to Ire to insure payment of the debts, without any 
intention to disinherit the heir : it was held only a 
charge, and that the heir was ontiHed to the surplus of 
the real estate. HaUidou v. lludstm, 3 Ves. 210. 
Cii«niC!E ON JIkit, Mstatk; IIi.iu ai Law. 

(bindition by will reipiiriug consent of trustees to 
marriage, not applicable to the second marrlige of a 
nutiirai daughter, who had married between the date 
of the will and llu: ticafli of tesiator, having approvid 
it, and was a wi<low at his dcatli, Crommelin v. 
Crommelhi, 3 Ves. 227. (’omuiio.x; (/ONskni. 

I return A his boiul," in a will, is nut a re.le.ise, 
but a legacy, and having lapsed, the boud rcniaiiis in 
force against a surviving eo-olili(;or. MaiiUiud v. 
Adair, 3 Ves. 231. IIond; IUi.i asi:.’ Lai'sko Ll- 

5ACY. 

liCgacy in trust, to jiay out of the interest GO/, a 
year to the teslatoi’s wife fur life, and leiiialnirig i'lte- 
rest during her life to II, duke of !!M, and in case of his 
death to his eldest nr only sun, and for want of issue 
male to his eldest or only daughter, fur want of .such 
issue female, to sink into the residue ; and after the 
death of his wife, the tcstatoi gave the ptincipal to the 
said duke, if then living, hut it then dead, to ins eldest 
or only Issue male then living, and for want of such 
issue nialc, to his eldest or only daughter, for want of 
such issue female, to sink into the residue. Jl, duke 
nf ]\[ died, leaving two suns and a daughter ; b<)tli the 
sons died ; the elde.st left a son, duke uf IM, who lilotl 
the bill ; the plainlilf is cntitlcd^to tlic .surplus inteiist, 
but the prineipal is conliiigv-iit till thedc-atli of the tes- 
tator’s widow. Dk. Manchester v. liouUwm, 3 Ves. Gl. 

Devise in fee and bei^uest of personal estate to 
and in case of his death under twenty -one, widiout 
leaving issue to U (’odieil mHnniug the will iu all 
respects, except bv directing that ;V sliuuld nut Jbe en- 
titled till twenty -five. A vlying between the ages of 
twenty-one and tvveiitv-tive witiiout issue, 13 has no 
tiUe. Scott V. Chamficctnnne, 3 \'es. 302. 

Under a devise of manors, lands, fkc. .u A, his exe- 
cutors, Ac. for a term of eleven years, lu trust to re- 
ceive .^e rents, issues and profits nf ij,* picmiscs that 
showfM time to time accrue and become due, and 


dispose of the same for the benofit of a cestui que trust, 

A may, by the directions of the cestui que trust, and uM' 
his benefit, assign the advowson of a rectory appendant 
to a manor to a purchaser, for the said term uf eleven 
years, to intent that purchaser may present for the 
next turn, in cade of an avoidance before the expira- 
tbn of term ; and iu case of such avoidance, the pur- 
chaser may present accordingly. Kl, Alhemarle v- 
Rogm, 7 Bro. 1*. C. 522. Advowson; Vendok & 
Poncii. 

Testator gave his wife 4001. a year, in addition to 
500/. a year under her settlement, in consideration of 
the expenec aud care she would incur in the mainte- 
nimce of their eliililien; she must maintain them when 
at hume, hut is not to be charged with education or 
maintenance at school. ColUcrM. Collier^ 3 Ves. 33. 
Li.cacy, riiNiJi 1 IONA r.. 

A b(^|uest of two bonds and a mortgage to a mar- 
ried woman, with a direction that they should be de- 
livered up to her whenever she should demand or re- 
r[uirc the same, is a beipiest to her separate ^ use'. 
J)ixoH V. OlinhiSt 2 tlox, 414. IlirsB. &- Wife; 
SnunA'iK Kstatk. 

A devised to each of the children of B 50/. to be 
paid to B for their use ; B left each of them 2G0/. if 
they attained twenty-one : Held no satisfaction. l*ii/- 
Icn V. Cross, 3 Anst. 830. S. P. FUid v, Moslyn, 
id. 831. note. Dmjts, Sa-itskaction. 

Where an estate is devised, subject to a yearly cha- 
rity, if chaiity cannot take elfect fora period, although 
vvhhoiU default of devisee, the arrears shall accumu- 
late. Ait, Oen, V. Bolton, 3 Anst. 820. Ciiaiuiy ; 
Ini eumediate Piionrs. 

’restatur gave llie residue of his personal estate to 
his wile, desiring her to proviilc for his daughter A out 
of tlie same, as (ung as she, his wife, should live, and 
at her decease to lUsposo of what shall be left among 
hiscl.'ildren, in such manner as she shall judge most 
proper. J'his is not an absolute trust for the chil- 
dren after the dealli of the wife. Pushman v. Filliler, 

3 \'es. 7. 'J’lrusT. 

A deviscil all his estates t» widow for life, remain- 
der to nephew, ho paying 2000/. to appointee of wi- 
dow, and made her execulrix and re.siduary legalct, 
riic estates weie held under church leiises, which tes- 
tator renewed after will ; quarc, if a revocation 1 
'I’lie wblow by will, " in pursuance of power,'* ap- 
pointeil plaintiffs ; and devised estates “ so given by 
her said husband ’swill, and all her interest, &c. there- 
in” to trustees for nephew’, on his paying the said 2000/. 
** nccoiding to iho true intent, &e. of husband’s will, 
but not before or oMierw ise.” Supposing the renewal 
of lenses a revocation, the widow shall be presumed to 
have designedly given effect to real intent of husband. 
Penrice y, Oiirnons, 3 A list. 821. Will, Kevoca- 
iiiiN ok; Renewal ok Leases; Power, Execu- 

IION* OK. 

Where testator, by will, devised to daughters as 
tenants in common his icsiduc, and afterwanls made 
a codicil expiessly for a particular purpose, but thereby 
also re-devbed the residue to daughters omitting tiic 
words of severance, the cmlicil was consliuedby will, 
aud they took as tenants in common. Maihetes v. 
Boinnau, 3 Anst. 727. (.'oniciL. 

P. gave hy will “ to his three daughters, 600/. 
each, to be paid them severally within five years 
after his decease, if then alive, or any issue of their 
several bodies, lo be paid by son, the residuary de- 
visee, the iulerest from his death at four per cent- for 
so many of tlie five years as his son should keep it in 
his hands, but if there should be no issue living of 
any of daughteis, at end of five years, then annuity 
for life of 20/. each, and the several sums of 500/. to 
be paid to them so dying without issue, should 1« 
equally divided between the survivors and their is- 
sue.” One of the daughters dies within five years. 
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leaving issue, and having previously assigned her 
interest. The assignee held entitled to tiie dOU/. 
Oseland V. OselaufJt 3 \niit (i28. Inti'.rest vesteh. 

Tes'ator gave his personal estate to his mother foi 
life, rem under to his children, on condition that his 
motlier should see the fines for renewal of a lease 
and the interest of a mortgage paid, and be consulted 
as to the manner of raising the fines, that she may 
give her approbation as she may think proper : she is 
only to keep down the interest. Burkei Ul«e v. 

2 Vcs. J. 651. Tenant fok Life ; iNcuatumAN'c ES, 
XEEiMNo now.v. 

Testator by will duly attested, gave an annuity to 
his daughter, charged rn his rcul estate in aid of 
his personal ; by codicil not attested, he gave his real 
and personal estate to his mother for life during her 
life ; the personal estate is discharged from t!ic an- 
nuity, but it leniains a charge on the real. id. ib. 
ChaHOEON HEAl. EsI'ATL. 

Devise of real estate to be sold, and the produce, 
with the personal estate, to testator's wife for life,with 
power to appoint a moiety by deed or will, with two 
or more witnesses : tiie estate was not sold ; the wite, 
having no other real estate, by will with thn.'C wit- 
nesses, gave specific legacies, son)e ilcscribcd to have 
lieen her husband's, and all tiie rest, residue, and re- 
mainder, of her estate and clfecis of wh"‘ n?*ure or 
kind soever, and whetiier rci! or and all 

her plate, ciiina, linen, and o(!' . utenssU which she 
should be possessed of, inter<‘stcvl in, or entitled to at 
her decease : the power ii* executed liy tlie residuary 
clause. Evidence of conversations with the person 
wiio drew the will, to shew the testati'i\ had no other 
real estate, rejected. SUmden v. Standen, 2 Ves. J. 
5b9. Ihi. Evidence. 

Testator gave real estates to he sold, and the pro- 
duce to be considered as pari of iiis personal estate, 
and tliereuut and out of his personal cbtate, gave lega- 
cies to his next of kin, heir, and others, he gave otlif;r 
estates to be sold, and the produce to bo considered 
from thenccfoith as otht.r pait of his said personal 
estate, and to be disposed ut in manucr Collowing: he 
then gave legacies, and some estates specifically, and 
other legacies out of his said trust monies and per- 
sonal estate, and gave his executor 1000/. to he dis- 
posed of according to any instructions lie might leave 
m writing, aud gave all the residue of his goods and 
chattels, personal estate and efi'ects, whatsoever, sub- 
ject to debts, legacies, 6cc. No instructions being 
found, the heir is entitled to the 1000/. Collins v. 
IVukemani 2 Vcs. J. 683. IIeiu at Lav • llisui.i- 
INO Tmost. 

'restator gave the interest of a bill of cxctiange on 
the K. 1. Comprny to his wife for life, and directed 
that after her death the bill should be sold and the 
money divided among certain persons, with survivor- 
ship in case of the death of any in her life. Tiiis*bill, 
which constituted the bulk of the testator's property, 
was paid in his life ; that was not an ademption of 
the- legacy. Coleman v.Colvnum, 2 Ves. J. 638. 
Legacy, Aoemi'tjon of ; Li-oacy Sfec. 

Where a testator having both freehold and copy- 
hold estates, charges his real estate with payment of 
his debts if he has surrendered the copyhold to the 
use of his will, the freehold and copyhold shall be ap- 
plied ratcably ; but if he has not surrendered the copy- 
hold, it shall not be applied until the freehold is ex- 
hausted. Groucock V. Umith, 2 Cox, 397. Cofv- 
IJUI.D ; CllAKGE ON KeAL EsTATE. 

This clause beginning a will, ** First, 1 will an4 
direct that all iny legal debts, legacies, and funeial 
ezpences, shall be fully paid," is not sufficient alone, 
to charge legacies on rcul estates specifically devised ; 
for which . the intent must be clear, high tty v. 
Bighilyt 2 Ves. J. 323. ('iiAnnE on Rtal Estate. 

Testator created a teim for debts and legacies, and 
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gave 1000/. to his niece to be paid immediately after 
ids decease, if she shouldTie then married, if not the 
interest of the said legacy to be paid hor for life, to he 
calculated and paid to the day of her death or mar- 
riage ; if she should die unmarried, die legacy to 
lapse for the benefit of the estate, and by codicil he ■ 
gave her 200/. in addition to w'hat he had given her 
by the will : held that the additional legacy is to be 
raised out of the same fund, and subject to the same 
conditions, and the legatee having married after the 
testator's death is entitle. Cromierv. Clowes, 2 Ves. 
J. 449. Lfoacy coNDiTiONAi. ; (.^HAHcsE ON Land. 

A legacy sulistitutcd for another, shall be raised 
out of the same funds and subject to the same con- 
ditions. Id, 4iA>. Lrr.ACY subsututed ; Li cacy 

CONDI I IONA L. 

Legacy by a grandfather in trust for five children 
by name, ami all and every the child and children of 
his son equally, the shares to be assigned at twenty- 
one or upon marriage of tiie daughters, witii power to 
advance money for putting out ail and every, or any 
of the suns to businesses. The first attaining twenty- 
one is entitled to receive his shaie then. Crescoll v« 
Low;, 2 Vcs. J. 690. Legacy, when payadi.e. 

Covenant in Tf^arriage articles hy the husband, to 
pay Ilia wife if she should survive, 200/. as jointure, 
a oil 50/. to provide herself with a house yearly for 
life ; afterwards hy will, he gave her for life, an estate 
and liouse, above the yearly value of 100/. a year, 
with the household goods, ficc. and an annuity of 100/. 
commcnciug and payable at different times, from'- 
those in the articles : held not a performance, nor in- 
tended as a satisfaction, no such intent being ex- 
pressed. liichitrdton v. IClphinstone, 2 Vcs. J. 462. 
IVlAfiniAOE Sit IT.F.MENT, Satisfaction OE. 

'J'estator devised* all his real estate to his sister for 
life, remainder to her children ns she should appoint ; 
for want of appointment to ail her (‘hildren and tiieir 
heirs as tenants in common, liis sister having two 
daughters, hy a codicil declared to he a codicil to 
his will, not then ut hand, ha gave one of them an 
aonnity, and directing his annuities to he paid out of 
his three per cent, stock, he charged them on his real 
estate in case of a deficiency ; and directing the resi- 
due of his personal estate to be invested in freehold 
lands and hereditaments, he recommended to his 
sister to settle and convey or join with her husband 
in settling and conveying all his estates and pro- 
perty* which she might derive fiom him arter his de- 
cease, to the use of her two daughters for life in such 
parts, shares, and proportions, as he should approve, 
with the remuiiidei' to their respective issue, and cross 
rcmuindcts, and the usual powers and clauses in strict 
settlement. The testator's sister died in his life and 
her tw'o daughters wxre his co-hcircscs. Some real 
estates wcie purchased between the executions of the 
will and codicil. As to the real estate tlie will is not 
revoked, but is republished hy the codicil, and the 
two nieces arc entitled to all the real estates, and to 
those directed to be ptirchased, as tenants in common 
in fee. Meggison v. Moore, 2 \'cs. J. 630. Will, 
Hevocation or ; Codicil ; Will, Hepuiiliction of. 

Devise of freehold oiid copyhold surrendered to the 
use of the will to tiiistccs and the survivor and his 
heirs, ill tiust to pay debts and legacies, an annuity 
to the testator’s son, an& fur other purposes ; 'then on 
the mariiagu or atiaining twciity-oiic of his grand- 
daughter, to convey to her for life, remainder to 
trustcub, &c. remainder to her first and other sons in 
tail male, remainder to her daughters in tail general, 
remainder to such persons for such estates, and sub- 
ject to such charges and conditions as' he should By 
any deed or instrument, with two or more witnesses, 
appoint : tlie next day by deed poll, with two witnesses, 
reciting his will, and that he bad reserved a power of 
disposing of his estate, fuither, he diicctcd his trus- 
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tees, immediately after the death of his grandaughter, 
and fail mo of her issue to convey all his real estate 
to the first and other sons of his son in tail male* 
then to his daughters in tail general, then to the right 
hein of the survivor of liis trustees, his heii-s and as< 
signs for ever, No conveyance was made. The 
grandauglitur died without issue ; then the son died 
without issue, leaving one trustee surviving. Under 
the will alone, the trustees have a mere legal estate, 
and all the equitable iuterest beyond the ex pi css dis> 
positions would result to the son as heir ; but the deed 
was considered as a codicil sufiicienlly executed to 
pass copyhold but not freehold. The last limitation is 
a contingent remainder to the heir of the surviving 
trustees, and a conveyance was diracted with an in> 
sertion of trustees to support that remainder as to the 
copyhold ; tlic rents and profits of the copyhold dur* 
ing the life of the trustee, and all the freehold to go 
to the liclr of the testator, llahprtrham v. I'incentf 
2 Ves. .r. 204. S. C. 4 llro. C. 11.353. Df.eu ( 1. 
or; Jli-MAiNDEn, coniinof.nt. 

Testatrix directed her real estate to be sold, and 
all her estate to be converted into money for the per- 
pose of her will ; the will was satisfied without touch- 
ing the real ; no equity for the n^pt of kin against 
the heir. C/iittif v. Parker, 2 Ves. .1 . 27 1 . 4 Uro. 
C. C. 411. MAnsiiALi.iNC; Assets ; Ni:xi- ok Kin. 

'I* hough a gift of a legacy may release a debt, yet 
where the bond remains uiicancelled, it must clearly 
express the intention so to do. v. ITood- 

fiouset 4 Bro. C. C. 227. J)i-:itT, Ki;i.k\S£ or. 

Money was to be laid out in land to be settled to 
the husband for life, remainder to raise portions for 
younger children, the money was afterwards invested 
by direction of the husband in S. S. annuities, after- 
wards by will, he divised generally all his manors, 
&c. to certain usus, the money in the funds must l>e 
laid out in laud. Ifickinan v. Btinm, 4 Bro. C. C. 
333. Monky Ac.nr.Kii lo itn i.aio oct in La\i>. 

In an executory trust lo be <*Hected by the ci»urt, it 
is suificicut, if il cun sati>fy itself of the testator’s in- 
tention to carry it into execution ; therefore, where 
testator gave his real ostato. to A, to devise iti strict 
settlement, and ordered other estates to 1>c sold, and 
converted into peisunalty, and the pnidu(;e, with the 
residue of his pro|H;rly to bo laid out in land in A, 
contiguous and convenient to his estate in A, and by 
strong expiessions (though witiiout direct words) 
shewed he in tended it to go to the saine uses, ^t was 
decreed so to be. JWoivn v. J)c iMel, 4 l>ro, C. C. 
527. Tuust, Kxuc jiiiiv. 

Devise of lauds made cliarge.ilile with what 1 shall 
hereafter charge ujmmi it:” a legacy not expressly 
charged shall be paid out of the land, ('dm/i/mi v. 
Oxemien, 4 Bro. C. C. 402. S. C. 2 Ves. j, 201. 
CHAllfil-: UN La.m). 

After a clear gift to a college of three jircsentations 
to a .living, their interest cannot bo extended by 
doubtful wonls. Kmanuel CulL Cum, v. />p. Sornivlt, 
4 13ro. C. C. 481. 

A residue to be divided by executors at an imlefi- 
nite term vests at the death of tlic testator, unless an 
intention is manifest to the covtraiy upon the fticc of 
the instrument. Staplctm v. Palmer, 4 Bro. C. (\ 
490. Inteufst, vfsteu. 

Tlie testator being married, *and in ill healtli, devised 
the estates in question, after failure of issue, mule of 
his own boily (and issue male would have taken under 
his marriage settlement), to the defendant, who was 
his heir at law, for life, with remainder over : Ld. 
Norihington declared, that the devise being after a 
general failure of issue male, was too remote and 
void, an3 that the defendant took as heir at law ; and 
the declaration reversed upon a bill of leview. Lyt- 
Ipm V* Z-yttmi, 4Bro. (\ (’. 141. I.miT. ro<i hkmote. 
JOevisc to A for life, with libcily to leave the same 


to wliom she thought most deserving of it, reeom« 
mending to her to have a due regard to the testatrix's 
mother’s relations, is not mandatory as to the objects 
of the appointment. Ratidal v. Hearte, 1 Anst. 124. 
Trust; Woros, recommendatory, ic. 

Bequest of read and personal estate to take a house 
for a school to educate children, and grandchildren 
of particular persons, and other children ; good as to 
the particular objects, but bad as a gcneml charity. 
lUunford v. Fackeiell, 4 Bro. C. C. 394. Charity. 

A dcvistul the residue of his property to his wife, in 
trust to divide it among their children in such man- 
ner as they should deserve. Pne of the seven child> 
ren suM her share, and covenanted to make it up a 
full seventh ; this is good: and on a specific perform- 
ance. she can make a good conveyance without the 
muilicr joining. /llus/irat v. GonUm, 1 Anst. 34. 
Vend. A: Burch. ; 'LTjt.e. 

{.egacics nearly similar given to the same persons 
by dilierenl instruments, legatees not entitled to both, 
i Mo^^rid^e v. Thackvell, I Ves. .F. 464. S. C. 3 Bro. 
C. C. 517. Affd. 13 Ves. 416. Legacy, accumu- 

EATIVK. 

Legacies to the same persons by different instru- 
mctiLs generally, presumed additional, unless con- 
trary intent apjiears, of which simple repetition, if 
exact, is sulfifMCiit proof. Jd, 472. Ib, 

A bct|ue.st of money to be laid out in land, and 
applied to a charitable use ; but until an eligible pur- 
chase can be made to be laid out at interest, and the 
interest applied in the same manner, does not give 
any ullernativu to the trustees, hut is void by the sta- 
lut(i ; anti so is a bequest made in favour of two per- 
stMis by name, if given to them by officiating in a 
charily, vt»iil hy the statute. Griaves v. CW, 2 Cox, 
301. 302. S. C. 4 Bro. C. C, 67. 1 Ves. J. 548. 

Mold MAIN ; PAnTNElISIIIP. 

Legacitis of \cw S, S. annuities, declared to be 
pt'cutnary, not S])Gcific, though liui testator had more 
of that stock than suificicut to pay them. tSimmous v. 
lalltinve, 4 Bro. C. C. 345. Legacy, specikic. 

Devise of real and pei'sonal estate to trustees, to 
pav, <^Scc. to testator’s wife for life, tlicn to jiay a Ic- 
g.icy to his daughter ; this is a vested legacy in the 
daughter, and transmissible. Molrt^icorth v. Motas- 
uorth, 4 Bro. fJ. C. 408. Beversing S. C. ante, 
3 Bro. C. (L 5. to 7. Ixterest, vested. 

Devise of lauds to be sold in aid of personal estate, 
** and after death of my wife, the estates nut sold, and 
the personal estate not applied lo be subject as after- 
mentioned ; the rents and produce to be carried on in 
accumulation of 3 per cents, as aforesaid during her 
life, and also for five ycats after her death, and to be 
laid out in land ; then if my son Al shall be living, 
and any lawful issue of lii.s body, and if my son G 
shall be living, ami any lawful issue of his body, to 
tlieiiT for life, as tenants in common, then to their 
i.ssue in moieties; if only issue of one, lo that issue ; 
if but one, to that one, with power of settlement ; 
niy wife to receive such provision as aforesaid, neat 
and clear, and the residue only to be subject to the 
devise over, to take place after her death, to her son, 
bis heirs, 5tc. ; and if she should have any other issue, 
to them, their heirs, &c., on failure of issue of his 
sous and grandson.” The devise over is attached to 
the single event of both sons being dead without issue 
at the death of the xvife, or five years after at niost ; 
and one son being alive at that time, though without 
issue, it never took cfiect : but the son is not entitled 
to the estate absolutely, on account of the contingent in- 
terest in his issue, (imres v. Bainhridge, 1 Ves. J.562. 

Devise of land to be sold, money produced by the 
sale charge with simple contract debts on the inten- 
tion, though doubtful. Kidney v. Coussmaker, 1 Ves. 
J. 436. Charge on Beal Kstate. 

** After paying debts’' amounts to a chaise for 
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debts, for which rery little is sufficient, the court lean- 
ing that way : but the leaning of the court to charge 
land with simple contract debts, must be warrants 
by the intention. Id, 440. 443. Cuaroe on Land 
Where testator coinbincs real estate with personal 
generally, the real estate is subjeef to all the burthens 
of the personal. Id, 444. Cuaroe on Real Estate. 

Testator devised to nil the cliiidron of his two sis- 
ters A and B ; A, long before the date of the will, 
changed from the .lewish to the Roman Catholic re- 
ligion, was baptised by a new name, and became a 
professe»l nun at Geneva. Bill by the children of j 
C, a third sister, living with B at Leghorn, upon | 
ground of mistake in testator, and evidence of intent 
to provide for his sisters at Leghorn, dismissed. ! 
Delmare V , liahcllo, 1 Ves. 41*2. Mistake. j 

Devise, properly att(\stcd, of land upon several 
trusts, remainder to such trusts as testator should by 
any deed appoint ; whether land would pass by the 
deed of appointment *! sent to law upon a case stating 
the devise to be to uses. IJahcrt^ham v. I’inneulf 
1 Ves, J. 410. Power to appoint, ExErurioN of. 

A devised to trustees to pay debts, and then to 
hold till his son should attain twenty-one ; then to 
the son, he paying the father of the testator 10/. per 
quarter, 'i he annuity does not cornniencc* till the 
estate of tlic son comes in csse. Tun, •• v Pvobyn, 

1 Aust. 6'6. An.mii’ia, wi:i : »jo»i ' ,sti. 

In tills case, a portion pro( c Inir from a parent held 
vested in a deceased child, M])on what was collected liy 
the court, as the inteuiioii ol the parties, against very 
strong expressions to the contrary. ll'iHidcucA: v. Dk. 
JUorself 3 Bro. C. C. 509. Interest, vi':stei». 

Testator declaring his debts should comii out of the 
real estate and the personal, gave the real to trustees 
charged with some cliaiitablo legacies, and one to each 
trustee ; hy codicil he removed one trustee, and it.- 
voked his legacy, appointing anotlier with the same 
legacy, lie revoked all the charitable legacies, and 
gave a less legacy to one of the charities inenf innod 
before, and otlier nciv (charitable legacies without sp(5- 
, cifying any fund ; all held to be charged on the real 
estate, and, therefore, void us to the ehaiitablc lega- 
cies. heacroj'l v. May nurd t 1 \ es. J. 279. S. (’. 
3 Bro. C. ('. 233. Chauge o\ Rical Estate:; 

l\Joi|-| MAIN. 

Codicil considered as part of the will, and intent 
drawn from the whole. II HI v. Chapman, I Ves. J. 
407. Conicir,. 

Plate excepted hy bequest of personal (Estate to wife, 
after her decease over, and recited t( b«‘ hercinafiei 
given to (laughter, but not iailher nut* '* 1 ; undis- 
posed of. yrcdrric.k v. Hall, 1 A es. J. 

l.egacy out of a fund in the Last Indies given over 
in case of death of legatee before he might have re- 
ceived it, vested from death of testator. Hntchean v. 
MutinhiaUni, 1 Ves. J. 3(jt>. iM tursT, vj.stlo. 

Testator, after giving life interests in slocks to each 
of his daughters, afterwards the principal among his 
grandchildren, in pursuance of a power in articles of 
partnership appointed his executors to carry on the 
trade in his room, with pow'cr to dissolve or nominate 
any other pci sun, and gave them his share of tlie 
capital, and all freehold and leasehold in trust to 
carry on the trade as long as they should think fit, and 
after expiration of partnership to sell tiie estates, and 
with the pioduce and profits of trade, and all the rest 
of his esute form a fund to accumulate twelve years, 
then among the grandchildren living. By codicil he 
substituted his partner, who w’as his son-in- la w^in 
the room of one executor removed, and desired, that 
if his executors should continue in trade, and his 
grandsons T and J should attain twenty-one, his exe- 
cutors would nominate each a partner for a quarter, 
when executors should think fit, with legacies at the 
same time, to sink into the estate, if they should dc- 


generally, j*c. 

dine the partnership or die before twenty-one ; execu- 
tors to advance any further sum they might want to 
carry on trade ; the rest of his property among all the 
grandciiildrcn, except T and J. By another codicil 
he left it entirely to executors to appoint J or not, if 
not ap{>ointc(l his legacy to be void : and J boUi 
entitle to be partners, and to their legacies at twenty- 
one ; one executor, (their father) being lor admitting 
them, the other two against it ; but if all had without 
fraud united in declaring .1 unfit,* they might have 
cxcluilod him, in which case he could have taken 
nothing under this devise. Wairntright v, IPalerman, 
1 Ves. J. 311. Bahtneusiiif. 

^^ifc entitled, under bund by the husband upon 
the inariiage,»to the sum payable throe months after 
the death, for licr life, then for the children ; if 
n(»iu*, for her absolutely* By will he gave all real 
and personal estate he then had, or might die pos- 
Massed of, upon trust to pay her the rents and interest 
for life, then the whole equally to the cliiidron ; if 
none, over; and revoked all former .settlements and 
wills ; there were no children ; the widow entitled to 
both. Torsig/Uv. Grant, 1 Ves. J. 298. S. C. .3 Bro. 
C. C. 242. Sl-.ITLEMENT, SatI.SF II.'I ION OK. 

Gift of a rc.'^luc to children not to be claimed till 
tw. pty-two, but the interest given in the meantime, 
is vested. JJodson v. Hay, dBro. C. 404. In- 
ti- ui-st, VI-yjKD. 

Devise of an annuity of 601. to be puichascd by 
executor, who, till the purchase, was to pay annuitant 
40/. a year; executor, instead of purchasing, paid 50/. 
a- year from t(>Kt:itor's rents ; annuitant held entitled to 
40/. tiio first year, and 50/. a-year afterwards. Browne 
V , Spooner, 1 Ves. J. 291. 

Interest of residue of personal estate given by will 
to a woman for bib, then the residue of her nieces ; if 
they die without issue, over ; th(t last limitatiou over is 
too ixmiotc, and on tiiii death of the aunt, the nieces 
take the whole. llirrest v. Cell, 1 Ves. J. 28b*. 

LlAIlTA’TlON lOO IlKMOTE. 

'i'c.*>tator leaves a residue in trust for four, with sur- 
vivorship ; two died ; the survived share shall survive 
as well as the oiiginal shares, being the case of an ag- 
gregate fund, IVorlidgc v. Churchill, 3 Bro. C. C. 
405. SURVIVOHSIIIK. 

Legacy to a feme covert, “ her receipt to be a .suf- 
ficient disclrarge to the executors,” is equivalent with 
.saying *• to Imr sole and separate use.” J.ca v. Prieaui-, 
3 l^ro. C. G. 381. Legacy, Keme Covt-.ut. 

Tirst, a devise to A at twenty -one, and if she die 
under twciity-onc, to her children, or if she die under 
tweuty-unc and no children, then over. A survived 
twenty-one and had children, and then died in the 
lifc-tiiiie of the testatrix ; decided at law, that A’s 
childien could nut take, the aliove being a condition 
precedent, contrary to the opinion of Lord Thurlow C. 
JJoo V. Brabant, 3 Bro. C. 393. CoxVnmoNAL 
Limitation; (Jomhiion I’liEci-.DhNT. 

J)evisc of W. acre to A for life, upon condition 
that A sudor a recovery of B. acre and settle it, and 
if he does not then after the decease of A, W. aero 
to go to B. ; A took W. acre, but did not settle B. 
acre, the heir of A ^ not bound to convey pursuant to 
the condition, nor arc A's assets liable to make good 
the breach of the condition. T'reeke v. Ld, Barrington, 
3 Bro. C. C. 274. IAmu ation, conditional ; CoN- 
fiiiiON, WHO nou.vn uv. 

A legacy given lo daughters equally to be divided 
between ttiem, w'ith a devise also thus, *' and all my 
estate at St. (). to be erjually divided between them,” 
when they anive at twenty-four years of age ,* the le- 
gacy licid to be vested immediately, and onw the time 
of payment postponed. May v. IVood, 3'Bro. C. C. 
471. Inteuesi vested. 

Testator having given to charities, legacie.<{, and 
also a residue in bduk stock, and having no bank 
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stock at his dcccase« hut having throe per cent, annui- 
ties iwhicli would satisfy the legacies in that shape, 
and leave a residue ; hut if sold woiiM not purchase 
hank stork to satisfv the Jegaoics in that form, a de- 
er^ taken hy consent, that the legacy should be paid 
in three i^r c<jnts. aoconling to the sums given ; an in- 
fant not ojiposing, his legacy, ordered to be paid in the 
same inainior ; but if the testator’s properly had been 
sufficient, the legacies should have been paftl in hank 
stock. / Vwr/j V. Hro. C. 420. Admon. 
ofAsspis; Lir.\rv now pavablv. j Infant. 

Testator hy his wdJ taking notice that he had not 
surnftulered copyhold estates which he devised, hut 
diiccting his son lo convey them, and devising to the 
son other estates, though the copyholds ftre not devise* 
able hy custom, yet the surrenders decreed to he made. 
IVanlell v. IVanlrll, 0 J3ro. C. C. 116. Coeviioi.n 
snitKKNDMirn. 

Testator hcijucathcd the residue of his personal es- 
tate in trust to pay 121. per annum U\ the sclimd- 
iiiaster of II, and to apply the surjihis, if any, in the 
clothing, and putting out apprentice two children of 
Jl, and OTIC, chihl of W, and he made no further dis- 
position of it ; the residue being more than sufficient 
fjr the spccilic purposes of tiui will„»lhe surplus is 
not considered as undisposed of, but must be applied 
in increasing tbo uuniMr of tlic objects of the cha- 
rity. yitl. Oen. V. Hunt, 2 Cox, 31)4. S. C. nom. 
yitt. (.ipii, V. Kl, Winchvlscii, 3 llro. C. C. 374. 
SvKpr.TJs Ufsidukj Chauity. 

A legacy charged on land to he purchased with the 
residue of a personal estate will lapse by tln^ death of 
the legatee before the day of payment , as if charged 
up»m lauds actually purchased. ILtniaott v. Wuihr, 

2 Cox, 24«. S. (J. 3Jbo. r. C. 108. J.koacv, 
j.APSFp; CiiAur.K ON Heal Ksi A'lj*. 

Latent aml)igtiily arises dehors the will, an«l evi- 
den<*c is admissible to explain it ; as in case of (wo 
manors of the same nan.u, or an in.idcTjiiale <!c.scrip- 
tioii of a child ; not to explain a patent ambiguity 
upon ll»e face of the will. V'au^h v. liviul, 1 Ves. 
J. 2f)<l. S. C. 3 Ibu. C, C. 192. 

lA’gacy payabh*. at twenty-one, with proviso to go 
over, if legatee sbouM at any time Iwooine seiz(-d of 
the real estate, to ivbicii be was entitled in remainder 
after an cMatc tail limited upon an estate for life, 
subsisting when be l)e'’.iiue twenty- one. I'ven sup- 
insing (here is a conliugoncy left, he must have tlic 
cgacy at twe!it.\ -one ; liul it may be disputed al’t 4 ?r- 
wards upon tlic h.i]^pening of tin: eontingenry. Unf- 
Jilhv, 1 V'es. .1.97. I.i.oac.y, Comhiionai.. 

.lewcis, ike. to for life, then to su'di giuudchil- 
draii as she should ajipoinl; in default of nppuiiit- 
inent, it shall go eipially. ITi/bs v. 

3 J5ro. C. C. 95. I'ow ek lo ^itoint. 

Interest of legacy to A for life, remainder to H and 
C, or in ease one should die, livii.g A, then to the 
survivor; 13 and (^ both die in the life of A ; the Ic- ! 
gaev was vcstefl, and went to the survivor, i^rurjiild 
V. Hou'es, 3 13ro. (^ 90. Im vivi st, vi>rn). 

Kxcculor not entitled to his legacy without proving 
the will, although the will expr»'Nsed it as a mark of 
gratitude for past favours, litml v« Ih'iunncs, .3 llro. 
C. C. 95. Kxi:ci;ii)ii ; Leoacy ; JlENouNrt.MKM” 
OF Titusr. 

Te.stator reciting that he is possessed of a certain 
•um in navy bills beipicatlis it ; this is a specific le- 
gacy, and sliall pass -only such navy bills as he pos- 
sessed at his tleath. I*itt v. L d. Camclfordf 3 Hro. 
C. C. 160. Legacy, spfciuc. 

Legatee cntitlcil, notwithstupdiug a mistake of his 
name; Campheil v, F.t mh, 3 Ves. 322. Mistakk. 

No fliflfewncc hclwccn a lapse an<l \vh: ‘ is not dks- 
posed of, except for construing inlent'on. Bmtu.lt v. 
liatcheliur, I Ves. J. 67. S. C. 3 Lio. C. C. 2B. 

KjlSIOUK. 


Testator gives the accumulation of rents till A 
should attain twenty-one, to be laid out, and to permit 
A to receive (he interest during life; after his death, 
he gives the said monies to the issue male of A, and 
in default to the plain tiffs ; A died without issue, the 
issue would have tflkcn as purchasers, and therefore 
the limitation to the plaintiffs takes ))lace. K'/itg/it v. 
KUU, 2 llro. C. C. 570. T^iImitat. over. 

The words ** if he shall happen to die .without 
issue,” may l>e so controlled by the context of a will 
as to mean children, and the remainder over will in 
that case not be too remote. Au. Cen. v. Buplcy, 

2 Hro. C. 553. Limitation^ too remote. 

'I’cstator having a debt secured on lands, gives the 
mortgnge-njoncy lo the mortgagor, and desires that 
he will give a reversionary interest therein to a third 
person ; the luortgagor selling the estate, shall bring 
the irioitga go-money into court for llie use of the de- 
visee, subjo(‘t to the life estate. I.ewis v. Khi", 

2 Hro. C. C. 600. Payment into Court ; AIout- 
GAr.OR & jMoutoaof.f.. 

(lift to testator's brother, without any restriction as 
to his children, to whom he shall leave, before or after 
his death, such part of the testator's inheritance as 
their conduct may deserve ; but if at the death of his 
brother, there should be no children, then to A ; this 
is ail executory devise, which if it took place, would 
defeat the interest of the cltildron of the brother. 

/ ienlaml v. A^asaiz, 2 Hro. C. C. 615. Devise, 
KxireTouY. 

Jh>(piest of all other unbciiueathed goods and chat- 
tels is residuary, notwithstanding a snbsctpicnt be- 
(]uest to the same person of debts due to testator. 
Beinielt v. BntclivLior, I Ves. j. 63. S. C. 3 l3ro. 
(’. (J. 28, UiMin F. 

'I’estator giv(‘s legacies in money, and dies abroad, 
where the will rvas made ; currency sliill be under- 
stood, if steiling is not expressed. Semble, that as lo 
the in((?rost on sueb legacies, an iiupiirv ought to be 
diiected to ascertain in wdnit country the fund, out of 
which the legacy is payable, has been deposited, and 
interest shall be paid according to the rate of interest , 
ill that county. A/rr/cc/m v. Martin, 3 Pro. C. C. 50. 

I.NTMIKST, AT WHAT Ha’IT, 

Testator ordered bis trustees out of certain funds 
to pay to bis wife what shuiild be to be retiinieil of 
her portion, and *o invest the residue iu funds lo pay 
her the interest for lili*, then to pay the interest to 
his niece for life, then lo pay the principal to her 
child len, if any, if not, to (be younger children of 
II \V W, if any, if not lo the defendant \V VV, and 
gave the residue of his effects to his wife. 3'he niece 
and nephew iiail neither of them children : the inter- 
mediate iiitiTest from (lie deatli of the niece to lliat 
of the nephew, shall not follow the principal but fall 
into the residue, and go to the wife's executors as 
persoual estate of the testator undisposed of. H'l/iirf- 
hiim V. Wyndhnm, 3 llio. C. C. 58. Inti RM EDI ate 

i'llOl ITS. 

Tesiaior being indebted on mortgage, and licing 
possessed of 5000/. stoek, by his will gave to A and 
H all the stock he had in the three per cents., being 
about 5000/., except 500/. which he gave to C, 
and lie devised other specific parts of his property to 
be sold, and the produce to be applied in discharge 
of the mortgage. Testator himself afterwards sold 
out 2000/., part of the 5000/., and paid off the mort- 
gage Avirh it. This adeemed the legacy pro tanto, and 
the specific legatees can have no relief from the funds 
by»the will appropriated for payment of the mort- 
gage. JtuiHjihreifs linnijthreys, 2 Cox, 185. Le- 
gacy, Ademption of. 

' A bciiucst of a debt is adeemed by the debt being 
paid to the testator in his lifetime, whether the pay- 
ment he compulsory or voluntary, or whether the sum 
be expressed in the Ijcciucst nr the debt bequeathed 
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generally. Stanhy v. Pbtte. 2 Cox, 180. Lkcacy, 
Auemi'tion of. 

When a testator expresses himself so ambiguously 
as to make it neccssaiv to conic to this court. ‘the 
costs shall be paid out of his gciiocul assets. Jotliffe 
V. Hast, 3 llro. C.C. 25. Costs. 

Le^cy to A payable at twenty-bne or marriage 
with iut^cst, is a vested legacy ; and executor hav- 
ing becovne bankrupt, might ha\e been proved umler 
the commission j his eeititieatc thercfoie a bar, and the 
residuary legatees not liable. M’altcoil v. Hall, 

2 Bro. C.C. 305. Lkoacy vtsiku; Kxuu. Liau. 
OF ; Bankcy. CriiTir^ti.'ATK. 

.1, bequeathed, in these words : “ T give to N the 
sum of 400/. which he ones me on mortgage of his 
estates in Shropshiie, and I further order luy execu- 
tor to give him up ail bonds owing from him to me, 
and which shall be found in my custody at my de- 
cease, with all interest due theicon.” N had given 
the testator a bond as a collateral security for the 
mortgage money. N died before the testator ; this is a 
lapsed legacy, and the executor of N must pay tlie mo- 
ney. Toplis V, linker, 2 (lox,l\Q. Lai'si-.ii LtciAcv. 

Devise of real estates to A and 11, and llieir heirs, 
to the use of them and the.ir heirs, in trust to permit ; 
C to receive the rents arrd puilits for life, ami alter ' 
her decease to stand seised of the »i(i ^ it orrMS itr 
tiTTSt for the second son of I' and t!:r iralc of 

Iris body, remainder in trust hu the third, tourth, and 
other sons of Din tail ninie, remainder in trust to K, 
for life, without impeachment of waste, romviiiuler to 
trustees to preserve, &c. reunrinder to the lirst arrd 
other sons of K itr tail male, 6 lC. Ihoviso that in (*ase 
there should not he a sectmd son of D at the time of 
tlie death of C, titen until such second sliould be bom, 
the said Iriistces should pay the rents and profits of 
the said estates to sucli [lerson as was next in re- 
mainder and should beentithsi to receive the same in 
case 110 such son should he boin. (J having cut 
timber, this was sold under an onler of tlic coiiit, and 
the. prtKiucc paid into the hank. At C’s death JJ 
had 110 son, and K was dead lenviiig F hi.; e)de.st 
son. The produce of the tiiuher belongs to F abso- | 
liitely, and shall not abide the event of i)’s having a * 
sou. Dare v, llophiiis^ 2 Cox, 110. Ti.viiii n. 

Where an intention appears in a testator to give 
the whole of a fuml to a charity, the ohicets whereof 
are not sufficient to exhaui>t the whole, the court will 
apply the residue as nearly to the testator’s desigrru 
tion as it can ; but such defects will not be supplied 
without some such inteiilioii appearing to '•-uide the 
court, which cannot go so far us to diNjio^. uf a fund 
merely on seeing a general intention in the testator 
to die testate as to the whole. Atl. Cm, v. Puiaier 
Hlamers' Camp., 2Cux, 51. CHAiiirY. 

Tenant devised his estates to Inisti es, upon trust as 
counsel should advise, to convey, settle, and assure 
the said premises to or for the use of, or in trust for 
his daughter .1 for her life, and after lier death, then 
on the heirs of his body, The court drrceAed the 
estates to be settled upon J for lier life, w'itlr remain- 
der to her first and other sons in tail general, uitli 
Tcmaiuder to her danghters in t lil genera), \c. 'Mm 
limitntroQS being to br.lh suns and daughters in tail 
gerierrd, there is no necessity for a snb.'.cqueirt limi- 
tation to J, and tlic heirs of her body. 2i,Lsiard v. 
Prolnf, 2 Cox, 6. SnTM Mf.N’i iiv CoeuT. 

A legacy payable out of land at a future day, al- 
though given with interest, in the ineairiiirie sl^l 
not be raised if the legatee die bcibic ^le time 'cf 
payment. Oau'ler v. tStaiulerwivk, 2 Cox, 15. Le- 
gacy Lapsed. 

Testator devised all his manors, messuages, lands, 
&c. to trustees in trust for A for his life, with re- 
mainders to his first and other sons in tail male, and 
for want of such issue, he devised all the same manors. 


^c. to his dnughfcis and grandauglitcrs respectively 
during their lives, and after their decease to the heirs 
male of their btxlies, to take as tenants in common, 
and on failure of such issue, he devisid the remainder 
of his whole i;.',tatc to his own right heirs. 'The de* 
vise will cieati: cross- rcinainders amongst the daugh- 
ters and grandauglitcrs. Staunton v. J*cck, 2 Cox, 8. 
Cl{(lSS-llj:xtA[M>l- Its. 

Where lire ti'scitor in his will and codicils has 
clearly shewn his intent to c.vcinpt his personal estate 
from his judgments and specialty debts, the court will 
charge them on the hiiiiis descended in exoneration of 
those devised. Ihriesw, Xro'eiihiim, 2 Ridgw. 1*. C. 
11. lv\oM-.it 4 'iio\ or Lands j)|-visi:|). 

I’estaior having Iry his will devised all his lands to 
A suhjot'l to an annuity fur his wife, and utterwarAs 
by a codicil devised part of those lands to B St C, 
coniirming nil his devi.ses and bcipre.sts in favour of 
Iris wife. 'l*he lords held, llrat sire ought not to Ire 
restrained from resorting to this part of the lands for 
her annuity, and revelled a decree for an injunction 
made by the court of exchequer. Id. 2 Bidgw. 
1*. ('. 11. Vein- &c Sciiv. 482. CIiiauok on Land. 

IVstator had four daughters. A, B, C, and f), and 
by liisnill gav^ 4(M)0/. to each of his daughters, A 
and r>, with a direction, that if citlhji- of tlu-iu died 
uninanied, 3500/., part of the 4000/., .shoiiUl be di- 
vided among his surviving daughters, and the child or 
clithlicn of such of them as should he then (U'.ad ; A 
dicrl unmarried ; C hud five children ; two of whom 
survived A ; but the other three died in her life-liinc. 
The five, children of C took vested interests in eipiiil 
lirdis of the fund, as well those who died before, as 
those who survived u\. Stanley v, iriic, 1 Cox, 432. 
Imkiu st, vi.sirw*^ 

'I'e-stator charged his real estate with 1000/. to bn 
applied as the residue of bis personal e.^tale was 
tlnrernafter diiLCled. lie tlicu gave the residue of 
bis personal o.'statc, after Iris debts, legacies, and fu- 
neral C‘xp(;nses were paid, to certain tiusti.es for tire 
benefit of his relations in manner Uiercin rnentroned. 
The personal estale was deficiient for pa^iiienl of his 
debts. 'Mrc 1000/. is payable to the tnrstoes for tire 
relations, without being subject to tire claims of the 
creditors. Killei v- hard, 1 (.'ox, 442. Legacy, 

A widow will not be barred of her rlowcr by ai 
provision made by will, unles.s there he a eleas indi- 
cation of lire testator’s intention, or urriess some other 
])urt of the dis])osit.ion of his property would he de- 
feated hy the widow’s taking both. The testator’s 
having given all his real and personal estate on trust, in 
tlic fi: ^t ])lacc to pay sucii provision to the wife, is nut 
of itself a suflicient indication of such intention. 
Thonqwm v. A<7 .s(Im, 1 Cox, 447. Dowku. 

'reslator appoinicd four cxemrtois, anil gave to each 
of llieni, who should prove his will, and take UMn 
ihenrselves tlic excnitinn theicof, a legacy of 1500/., 
and an annuity of 100/. All the exteutors proved 
the will, and soon afterwards a bill was filed to carry 
the trusts of it into execution. After this, iM, one of 
the ex’irutors, ran away with the infant daughter of 
the testator fioTii a Ix aruing sehuol, and went through 
a ^•elCl^•ony of iiij-iiage with her in foreign parts, 
which inariiagc w.-;; a^ieiwanlK declared null in the 
spiritual conits. Altirougli iM did prove the will, 
vet as he did ni,t a. •pear to have ij^nre it with an in- 
tention of loally aiting in the execution of it, he is 
not cnlillcd to his legacy. Harford V. Broivning, 
1 (!ox, 302. F.xeci; Kill’s Resum iayion of 'I'uust. 

A beiprcst lor preaching a sermon on Asccmiion 
day, for koepiiv- tire chimes of the church^^n repair, 
and for a payment to be made to the singers,- in the 
gallery of the church, are all bequests to charitahlo 
uses, within -13 Klix. Turner v, Ogden, 1 Cox, 316. 
CiiAitiTAbLK Uses. 
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Testator gave 1000/. to Af, aiid tlic issue of her 
body, and in dehiuli. of such issue,' he gave the said 
1000/. to be equally divided between the daughters 
then living of J and K his wife. This devise takes 
in daughters of J and E, born after tiic tesiator’s 
death, and therefore the limitation is too remote. 
Jee V. Audleu, 1 Cox, 324. Limitaiion too ue- 

MOTE. 

Testator gave the residue of his personal estate to 
trustees for the use of during his life, and to the 
lawful heirs of his body after his dcinisc ; but in case 
of his dying without issue of his body after his dc> 
cease, “ 1 give all surh residue to O.'* Tliis creates 
a contingency with a double aspect, in the event 
of J1 iiaving no child, the limitation to O is good. 
Trotter v. Oswald^ I Cox, 317. Limitation, i on- 

DinONAL. 

Legacies, when cumulative. 1. The same legacy 
given by diflerent instruments, shall be cuihiilative. 
2. Probate being granted as of a v/ill and (*odicil, is 
conclusive as to the fact of tlicir being (list inet inslrii- 
lucots. Baillie v. hiUlerJicldt 1 Cox, 392. Li.oa* 
i;iEs, cumulative. 

A larger legacy Iwing given after a less, to the same 
legatee in the same will, the legatee OJi'c'ieed to take 
both. Curni v. Pile, 2 ISio. C. C. 2*25. Luiacv, 
Accumulation. 

A, having given his real, leasehold, and personal 
property, which leasehold was bishops’ leases, renew- 
able as ii general fund, charg(‘d with atinuities to 
trustees to pay cents and profits to H for life, with re- 
cnainder to the plaintiff ; the fines for renewing the 
leases wdiich he directed should be renewed, are to b'i 
paid out of the whole fund not appropriated between 
the tenant for life and the lemainder-man. Stone v. 
Ttiecdf 2 Uro. C. (J. 243. Fims; I.eask, Uem.wai. 
of; Ai'I'cmtionmint, 

A, by will, gave lands to trusters for terms, re- 
maiiidei' to '1’ Lord Foley, and C Foley for life. Tlic 
trusts of the terms were for payment of sciiedulcd 
dei)ts, an<l to make an allowance to J.oid Foley and 
K Foley ; the debts being stated to be paid, a trust 
results to the tenants for !i;e ; a dcmuiTer by the 
trustees to a bill by cieditors for an arroiint as having 
no interest, tlierclbrc overnileil, JJai idstm v. Fe/cy, 
2 Hro. C. C. 203. 'rin sr, Uisultinu, 

Testator bv will limited ids estate in K. to several 
persons in sueeessiuii ; ho then devised liis estate in 
S. to trustees, in trust to sell, and out of llic purchase 
money to pay all his debts, legacies, and funeral ex- 
penses ; but in case the S. estate should bo deficient 
for those purposes, then the deiicionev should be 
made goorf out of the 10. estate, lie then gave se- 
veral specific and pecuniary legacies, and all Ids {icr- 
fional estate not before disposed of, to Ids uit'e ; and after 
making this will, the testator sold the estate, and re- 
ceived the purchase money. Held, that the debts, 
legacies, and funeral expenses should be laised out 
of tlie £• estate, in exoneration of the peisonal estate. 
WUUums V. lip. of Innida f 1 Cox, 254. Cuauoe 

ON RkAL FiSTA'lK. 

(\ by Ids will, devised all Ids freehold and copy- 
hold estates to his two daugiitei's* A and M, and ail 
other daughters that he iniglit thereal'ter have, as 
tenants in common in fee : lie ^ad afti rwards another 
daughter, L. He tlien gave direct ions lor another 
wdll, by widch ho jjave all his real estates to his two 
eldest daughters, and a sum of 15.000/. to his daugh- 
tefb L. The attorney took the luiiiiites of this second 
will in writing ; but, before it was prepared, the les- 
tatof died : these minutes were proved iu the spiritual 
court as si^teslamentarv paper. Held, 1st, this paper 
;^;ii|pwed in the spiritual court, is suHicient to pass I 
2d. but is so totally void as tu tlie I 
***** ** L to he»* election, and she 

*- will take her share of the freeholds under 


the first will, as well as the 15,000/. under the se- 
cond ; 3rd, the testator gave the 15,000/. to bis 
daughter, L, to be paid to her at twenty-one or mar- 
riage, without interest for the same in the mean time ; 
but if she died b^ore twenty-one or marriage, then 
the 15.000/. was not to be raised, but was to sink 
into the residue of his personal estate. And he di- 
rected that, out of the interest of the 15,000/., certain 
sums of money should be applied for the maintenance 
of L. 'file interest of this legacy, beyond the main- 
tenance, in vested in 1.<, and must be appropriated to 
accumulate for lier benefit. Careij v. Askew, 2 llro. 
(•. C. 58. 1 Cox. 241. and see 8 Ves. 492. 498. 
499. Win., what a .suiFif iENT ; Copyhold. 

Hctpiest of all testator’s estate to A, to pay the tes- 
tator's niotlier for life, and after her decease, 1 then 
give to A, &c., the residue to 11, with power to dis- 
]Kisc of it by will the legacy to A vested imme- 
diately, and was transmissible. Jieupon v. Maddison, 
2 Jlro. ( '. C. 75. In'ieiie-st, vested. 

1 )evisc to sell the residue after payment of debts, 
and the money to be part of the personal estate ; upon 
a total insolvency, held to be erpiitablc assets. iia<- 
son V. Linde^n'cn, 2 llro. C. 94. Assets. 

Giving the inU‘rcst of a legacy to the legatee, or for 
his maintenance, vo.>ts the legacy. Hoaih v. Hoath, 
2 Hro. C.C. 3. l\Ti-ui-.vr, wiii.n vested. 

Legacies to be ]):iid from a farm when A's sou at- 
tains twenty-one, the farm not being carried on, are 
not to bo paid out of the residue. Mayoit v. Mayott, 
2 Hro. (LC. 125. Lkilvciks, now payable. 

A bequest that 4000/. and a farther sum of 1500/. 
.shall pertain to .1, after the death of 11 without law- 
ful issue, is too remote, and the whole shall vest iu 
11. (Uorer v. Slrothof, 2 Hro. C. C. 33. Limitat. 

TOO ni MOI'F. 

'I'estator seired of freehold and copyhobl estates in 
the counties of II and il, devises all his lands, tene- 
ments, and messuages and liereditamonts in those 
counties, to his wife for life, remainder to his first and 
sc(!ond sons in tail, remainder to his wife in fee, hav- 
ing in the beginning of the will, deelared tlr.it as to 
all his worldly estate he disposed thereof as therein 
followed ; but not having surrendered the copyhold to 
the use of his will, the court would not supply the 
want of a surrender, there be.ing freehold estates to 
answer the word.s of the devise. Milhourne v. Mil. 
hoiinie, 1 (’ox, 247. S. C. 2 13ro. C.C. 64. Sun- 

HI-.MIEII OF Coi'VirOLI), 

W by his will, devised his real estate to trustees in 
trust to sell and to apply the purchase money, in the 
tin>l place, in payment of all the ciiarges, and all other 
Ids debts and legacies, and as to the residue of the 
purchase money, to pay one moiety to his daughter AI, 
and to liy out the other moiety in government securi- 
ties, ;y)d to pay the dividends for the maintenance of 
tlic three sous of his daughter A, until they should at- 
tain their respective ages of twcnty-fuiir years, and 
when they should have attained that age, he gave that 
moiety c()ually to he divided amongst them ; but if 
they all should die uuder twenty-four, then he dire(*.ted 
that such moiety should sink into and be deemed part 
of the residue of his per-^onal estate, and be applied 
in siieii manner ns his personal estate was thereinafter 
given and di.sposcd of. He then gave several specific 
legacies ; and all the residue of his personal estate he 
gave to his daughter A and to H, equally to be divided 
between them. The debts and legacies are payable in 
the first instance out of the purchase money of the real 
estate. Il'eh/i v. Jo/ie.s, i (Jox, 245. S. C. 2 Bro. C« 
C. 60. Admon. op Assets. 

On legacies tu a natural child of the testator, with 
directions to apply a competent part of the interest for 
maintenance, interest is payable from the testator’s 
death. A eiman v. Bateson, 3 Swan. 689. Interest 
ON Legacies. 
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Testator authorised his eiecutors, at any time before 
T L should attain the age of twenty-six years, to; 
raise by sale of a sufficient pail of certain bank annul-' 
ties, any sum of money not exceeding UOO/.^ and pay 
and apply the same towards the preft^ment or advance- 
ment in life, or other the occasions of T L as the said 
executors should think proper; and at the age of 
twenty-six, he gave the said 600/. to T L absolutely. 
The executors declining to act, the court will not give 
this 600/. to T L before twenty-six, without referring 
it to the master to inquire whether T L*s situation re- 
quires the 600/. or any pai t thereof to be advancred. 
hmh V. T.ewUt 1 Cox, 162. Advanckment ov 
Leoacy ; Pa. Ref. to jMasteu. 

Where legacies are given by different instruments 
(whether will and codicil, or two codicils), lo the 
same persons, they will in general be accunnilative. 
lojt v. fby, 1 Cox, 163. Legacy, cumulative. 

A makes a lease to B for seven years, and on the 
lease is indorsed an agreement, that if II shall within 
a limited time be minded to purchase the inheritance 
of the premises for 300/., A w'ouhl convey Ihcnt to 
him for that sum : B assigns to C tlie lease and the 
benefit of this agreement. A dies, and by will gives 
all hi.s real estate (generally) lo 1), and all liis peisunal 
estate to C and 1) equally. Within tlie liniilcii time, 
but after tlie death of A, C claims the h* •• ‘c. .it the 
agreement from D, who aeeoiUiu'dy con' ;> tlc'. pre- 
mises to C for 300/. 'I'his sum * . 300 /. when paitl, | 
is part of the personal estate of A, and K is entitled 
to one moiety of it as such. Jjtiu'es v. lienmtlt 1 Cox, 
167. Pfiisonal Bstatk; Admo.y. of Assets. 

'L'estator gave legacies to his three children, payable 
after the death of his executrix, and directed that if 
any of the children should die unmarried and without 
issue, before the death of the executrix, the legacy 
sliould go lo the surviving children. One of the 
daughters married, but died without issue in the life- 
time of the executrix. The legacy survived to the 
other children. Hepworth v. Taylor ^ 1 Cox, 112. 

Testator gave to A B C J) and K 500/. each to be 
paid to them at their respective ages of twenty-three 
years ; and if they should die before that time, then 
their respective legacies were to sink into the residue 
of his personal estate. These legacie.s do not carry 
interest, and no maintenance can be allowed to the 
legatees. Descrambes v. Tomkins, 1 Cox, 133. 
Legacy, Inierest on; Maintenance. 

Two legacies of equal sums being given lo the same = 
person, the one by tlie will, the other by a cotlicil, the | 
legatee shall take both in tiiis ease, the l uie in favour 
of the benefits being accumulative, as giv. ..>y dif- 
ferent instruments, was supported by particular ex- 
pressions of kindness tow'ards the legatee. lUdges v. 
Morrison, 1 Bro. C. C. 389. Legacies, < uaiu- 

EATIVE. 

Bequest to an liospital of 3400/. in the 3 per cents, 
the dividends to be divided among four widows, this is 
a pecuniary, not specific legacy. Peterborough v. 
iViurt/ock-, 1 Bro. C. C. 565. Lfgacy, sfectfic. 

Testatrix gave 500/. stock in long aunuiiies to A, 
the same to B ; 200/. long annuities to C, the inter- 
est thereof to accumulate, an enquiry admitted into 
the state of her property, to shew she meant such 
sums of money, not annuities of this amount. Ion- 
nereau v. Poyntz, 1 Bro. C. C. 472. Legacy, Spe- 
cific. 

Personal estate lieqiicatlied to F II, her executors, 
administrators, and assigns ; but in ease of thq 
death of F 11, without issue, remainder over ; this re- { 
mainder over too remote, as it must be construed a 
general dying without issue. Bigge v. BensUy, j 
1 Bro. C. C. 187. LisriT. too remotf. 

Devise of estate to second son, J, after the decease 
or maiTiage of the wife, charged with 100/. to testa- 
tor’s daughter^ M. M died, living the wife; bet 


held, the legacy vested in Mok^acnd transmissible to lier 
representative, Gaodwt/u v. Munday^_. 1 Bro. C. C. 
191. S. C. 2 Dick. 561. Interest, vest^. 

A chargo of legacies under a videlicet include only 
those which follow, and not others at a great distance ^ 
separated by other bequests. Hone v. Medcr^t, 

1 Bro. C. C.261. 

Rent charge devised to a wife, not a bar of dower 
unless so expressed or the circumstances such as to 
shew it must be intended. Pearson v. Pearson, 1 Bro. 
C.C. 292. Dowi u. 

Testator gave the use of 800/. to his wife for life, 
and after her decease made a disposition of parts of 
the principal ; he then gave several other devises, 
and afterwards to .1 100/. .J died, living the widow 
held, that his legacy was vested and transmissible. 
Monkhouse v. llohnr, I Bio. C. C. 298. Interest 

VKSTKl). 

R seised in fee of estates in C, which were mort- 
gaged to a consiilcrablc amount, and also of an es- 
tate in the 1. of W., and being seised for life with an 
iiltiinafo reimiinder or reversion in fee, after limita- 
tions in tail to himself as heir at law lo his brother, 

I of a. I c'^laie which was so devised by his brutber, and 
I p issc scfl of an OMpial interest in muiicy beipicathed 
I by liim lo lie laid out in lands, devised the luorfgag^ 
lauds to several uses, and inlrr alia lo tlie plaintiff 
for life, n mainder to her sons in tail, remainder to 
her ilaughlcrs as lenanls in common : he ileviseil the 
estate in the 1. of VV. to his cxeeuturs as liustces for 
Uvciity-onc \cars, among other uses, to pay his bond 
anil book dclits, if bis personal estate should not ]ie 
sullicieiit; and by a further clause to pay all his 
debts : the trust term, after the personal estate, shall 
exonerate the mortgaged estate. Two other questions 
were agitated; Istt VVli«5thor the reversion in the 
brother’s estate, wliich hail fallen in since H's 
dc.ith, was assets to pay his debts : 2iid, As to the 
iiitciest of the plaintiff and lier graiidaiightcr (the 
daughter of a dec.uascd daughter) in the devised es- 
tates'! whii*h were not dcteriiiiiicd. Tiveednli: v. Cwen- 
Iru, I Bro. C. C. 240. Kxonkhation of Real 
Kstatk. 

\\ 'r devised to his wife for life, remainder to trus- 
tees to preserve contingent remaimlers, remainder to 
K for lifi’, remainder to trustees wt supra, remainder 
to the heirs of body, remainder over, in a sub- 
serpiciit clause be declared his intention, that C 
slionM have only a life estate ; upon a bill filed by the 
ri'iiiaiiider-innn for a conveyance in which L should 
i.ike only a life estate, it was demurred lo, and the 
demurrer allowed, hcruusc these are legal estates. 
Thoug V. Uedjord, 1 Bro. C. C. 313. Pl. .Demur- 
Ri ii ; .Urisoiltios. 

a devised an annuity of 300/, per annum to his 
wife for life, then to acc.umulatc to make a })ortion for 
his first daughter who should marry, then in order to ■ 
raise portions for othci daughters, then to^ remain to ■ 
his eldest son, and on his decease to the heirs male of 
his boily, and in case his having no issue, rcmaiiider. 
to the next eldest son and his heirs male. The 
daughters married in the life of tlie wife ; the eldest, 
and two other sons of*tcsiator died, leaving the wife 
without issue : this is not peisonal estate vesting ab- 
solutely in the eldest son (on the principle that it 
would be an estate tail iti land), neither does it vest 
as an executory devise in tlio fourth son of testa^tor 
who survived ; but it is an annuity, and being ex- 
haustefl by the events, there being nobody to take it 
as such, sinks into the residuary estate of the testator. 

! Tamer v. Turner, 1 Bro. C. C. 317. S. C. Am|>l. 
I 776. Aj>hon. of Assets. « 

I A, by will, devises all his estates to his eldest son 
I in tail male, with remainders over ; part of the pro- 
perty consbted of an estate in J|im9uca, and, there- 
fore, the testator added the foHomg clause : ** And 
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' 1 recommend to my OT^utors, tl^t all sugars, rum, 
and other plantation pr^uce that -is sent to the port 
of - Londovi* he consigned to the house of Collet, 

^ fivans and Co. until such time as any of my sons 
shaU up in the business of a sugar factor ; then 
my dfesirc is, that the consignment may pass through 
lus lor their liands.** C, a natural son of the testa- 
tor’s, set up the business of a sugar factor, during the 
mlnorily of the devisee, and accordingly got the con- 
signments, Upon the devisee's coming of age, C 
ac(*oui]t(:d with him. but insisted on being entitled to 
bis commission, not only upon the produce which lie 
bad actually sold, but also upon the produce which 
had been consigned to him, but was not then arrived 
ill the port of Loudon : held, that flic words of the 
above clause were not imperative, or .imounted to 
words of bequest in favour of C, but were recom- 
mendatory only : held also, that (' was entitled to a 
commission only upon what he liad actually soUl. and 
not upon what was only consigned, but not delivered 
to him. Decretal order of chancery conrimicd. 
Beckford v. Ikckford, 4 lire. P. C. 33. Phixcii'ai. 
Avii Facto n ; Accouni . 

B devised his estate to trustees, to pay yearly rents 
and profits in discharge of his wiTc’iffjointuic, his sis- 
ter’s annuity, and in payment of his debts, and the 
interest thereof ; then to certain uses. 'J’lie creditors 
file a bill, praying a sale, but this c<mi-t cannot, under 
sucii a devise, decree the estate tube sold. J.higttrd 
V. Dcrhy, 1 Jlro. C. C. 311. Sale or' iir.AL Kstatk ; 
DEnroii & (Jred. 

T gave the residue to trustees, inier aliHf to lay out 
one third part in securities, the iritere.->t to accinnul ite 
for the benefiL of the childicii of his niece ; and if slic 
should survive her husband, and have issue under 
tiventy-onc years of age, tlie trustees wore to apply 
the iiiteiest for their innintename iill twcuty-uuc, and 
upon the children attaining their ages of tvventy-uiio, 
e»)ual shares of the ]>iiiicipal to bo transferrod to them ; 
the interest accrued helw(;en tlioe'diTund tlic younger 
childiiui coining of ago decreed, to be divided bc- 
twtum thorn, ifaivkuts v. CWi&c, 1 Pro. 33o. 
Lnibumiuiate Pnoms. 

Testator ordered his estate to be sold, and after 
giving a legacy to his wife, directs the remainder to 
bo vested in tbe executors for payment of debts ; the 
money arising fioin ilie. sale is erjui table assets. Lit- 
cas V. CalcroJ’t, 1 tiro. (’. 1 3.J, Assfts, i ouitahi e. 

Words of confidence, desire, or rci|uest, in <»rder to 
raise a trust, must not only attach on a precise subject 
of property, but also describe with precision, the ob- 
jects of bounty ; in this case, a hc(|uost of leaseholds 
to a brother, hoping " he will cimlinuc them in the 
family,” was held insullicient. Jlarlnud v. VV/g«r, 
1 Pro. C.C..142.^\y oiins r.i-.coM\irMjA lom , Cve, 

C provided his will a m.nntenance for liis 
se^nd son,, O^^nf the real estate; he aCtciwauls 
gave large legacies to his younger cliildren with main- 
tenances out of the interest , the second was entitled 
to both maintenances. C/irc v. Wahh, 1 Pro. C.C. 
14f). Doi’iii.E PduriONs, ^vc. 

Devise Ilf lands to be sold, :Mid oll-er la: ids to be 
I'urchaseil in aiiolhci\cou»ily ; f\ to hr tenant i.ir lif,*, 
(srtWS waste,) of llio. lamls t<i be |••.lrc!la■-..•^l : ind ibe 
rents and profits of the Ic.nds t » be sold to I c to the 
sa ! lie uses : A cannot cut deun tiinbiron t!;c lainls 
to be sold, since ho tin reby would liave tlic, bem r't 
of double waste. * Vlifiiwalh v. Arrlur. 1 P:o. C, (L 
1^. Tenant -on Life; Tnui-.i! ; \Vasie.»- 

T provided, by a codicil to his will, that bis wife, 
('whom he had made tenant for life,) miglit cut timber 
for' lier own use and benefit, . isonable times : 
. what timber the tciunt for life shall oe resi.-a'mcd from 
cutting. Chamherhyne \\ Durn„u •, J Ibc. C. C.166. 
S. Dick. 600. ^lyUrien v. Pnc/i, Ambl. 107, 
j Tenant for LiiC; Timdes. 


generally^ 

P, in his lifetime granted two annuities to T, his 
•on, and there being subsisting accounts between 
them, , by will gave him an annuity of 600/. on con- 
dition that he should, within three months, execute a 
release of all demands on his estate ; tlie release ten* 
dcred including the two annuities, granted during the 
life ; T did not forfeit his annuity of 600/. by refusing 
to execute it ; but a release settled by the master, 
omitting those annuities being tendered, and refused *, 
the court held, that he forfeited the annuity under the 
will. V. Pi)i>ham, 1 Pro. C. C. 168. Con- 

dition, Pkeacii or. 

Devise to testator’s wife, not doubting she will 
give what shall be left to my grandchildren, not suffi- 
ciently certain to raise a trust. For such puipose the 
objects must not only be defined, but the subject of 
pio]ierty precisely ascertained, so as to be incapable 
of diminution by the paily. Wffnne v. Jlawkius, 
1 Pro. C. 179. Woiins nECOMMENDATonv, &c. 

Devise of personalty to P, and the lawful heire of 
his body if he should have any ; but if he sliould die 
witliout lawful heirs lOOU/. to S, and 500/. to C : the 
contingencies ton roiiiotc. Att,Geii,y,l1irdf 1 Pro. 
C. C. i7(). JiiMfT. ‘loo nrainTE. 

Introductory words, rcfciTible to all testator’s world- 
ly estate, amounting to a charge of simple contract 
debts ; under such a charge, copyhold lands are liable, 
as well as frecliold ; in this case* there was also a 
copyhold which liad not l>een surrendered : this was 
also declared liable. Coombe v. Gilmut 1 C* C. 
273. C-iiAttGE ii\ Land ; Copyhold. 

11 by will gave an estate to his wife for life ; and 
if there .should be no issue between them, to defend- 
ant, charged with two sums to be paid to AJ and 
W ; aflei wards M being dead, by rxidicil he ordered 
the legacy lo be paid to \V and A ; W died, living 
the wife ; the charge was vested, and transmissible to 
Ids rcpie''eutatives. J)aivsi»i v. Killet, 1 Pro. C. C. 
I 19. I Nl'Elll ST, VKST) n. 

A devices lands to •her ^fistcr P for life, rcniainder 
to trustees lo pre erve, &c., remainder to the heirs of 
the body of i>, remainder to her other sister C for life, 
with icniainders to trustees to piescrvo, &c., remain- 
der to the heirs of the body of (T, remainders over, 
P ilied in testatrix’s li.'ctiine ; C sufiered a recovery, 
and tlien conti acted to sell estate. On a bill by C. 
against ))urciiascr, it was held, that P would have 
taken an estate tail in the jnendscs if she had survived 
tbe tesiatrix ; and tliat having loft an only daughter, 
C could make no title, and therefore bill was dismis- 
.scd. Ambivsc V. Ihiigson, 3 Pro. P. C. 416. F^fate 
Tail. 

Wlien the ancestor by any gift or conveyance takes 
an estate of ficehold, and in the same gift or convey- 
ance an estate is lindteil either mediately or imme- 
diatejy to his heirs in fee or in tdl ; the word ** heir” 
ill such case is always taken to be a word of limit- 
ation, not of pui'ciiase. Id, ih, 

'leslator gave scveial legacies, and ordered his real 
and ])i.rseii;d e.stato to be sold,- his debts and legacies 
paid, and the rcsiilue to certain legatees in the pro- 
pertion of their lu., -.ciis. 'I'wo of the residuary lega- 
tees dicil, living il.e tesl.itor. Tliese shares arc lapsed, 
jiinl so far as they are cun.srituled by personal estate, 
j shall go to the person ncxl of kin, and so far as they 
aie constituted ot veal estate, to the heir at law. Ack~ 
rood V. Sniitlibiui, 1 Pro. C. C. 603. S, C. shortly, 
3 P. \V. 22. note. S. P. Ambl. 582. See 7 Pri. 

258. i<)fiAt-II-:s, LAPSED. 

Testator devises the residue to his children, but if 
any of his daughters shall miirry without the consent 
of iicr mother, or guardian, her .share to go to those 
unmaiiied. This is a condition 6ubse(|uent, and a 
daughter who married without consent is entitled. 
Jones V. Suffolk, 1 Pro. C. C. 528. Condon* Siib- 
s^VENT, Phf..scii of. 
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Testator devised subjoin to this conthigcncy : “if 
eitlier of the devisees slibuld many into the familiee 
of 11 or G, and have a son, I give all my estate to him,' 
with remainders over ; if not, to U.’* The devisees 
marri^p but not into the favonred families. B files 
his bill,^ but dismissed j for the flevisees have their 
whole lives to perform th6 condition. Randat v. 
Payne, 1 Uro. C. C. 65. Condon. Pduf. or. 

Residue to executors in nature of joint tenancy ; 
will revoked by codicil as to one, other takes the 
whole. Humphreys Taylor, Dick. 16 1 . 

Question as to cross reinaindors in will. Kustland 
V. Reynolds, Dick. 317. 

Legacy to children of A, lawfully begotten, or to 
be begotten, extends only to those born in testator *s 
lifetime. Spracklinff v. Hauier, Dick. 341. 

Rea! and })crsonal, by will, to be sold ; legacies. 
&c. therewith to be paid ; residue by fiftlis to five 
persons. One dies before testator : held to be real 
estate to heir of testator. Dighu v. l.iu^^urd, I lick. 500. 

Legacy given, devised, and bequeathed : on con- 
struction of will, held chargeable on real estate. 
Jlassel. V. Jfassel, Dick. 327. 

ITcId on construction, grealc^r Icgicv not sotisfacdioii 
of lesser debt. Field v. Most in, Dick* 513. 

J^egacy on death of tenant lor life dfM.‘s not ln]»«;o by 
death <»f legatee before that pericMl. 
day, Dick. 551. 

Residuary bequest in favour e. udant grandchil- 
dren, payable at tweiity-onc ui* nianiage, oi to the 
issue of tho.se dead, with survivorsi'.i|) and a(!cuniula- 
tiou till the time of payment, and a linulntitm over, 
ulisolutely, in case of the death of all without issue 
before that time. 'I’he fuller, in oonsecjiience of bank- 
ruptcy, being wholly unalile to maintain his childicn, 
maintenance was directed by the court, tiking the 
consent of the persons to wlioin tin*, property was given 
over. Fendull v. Nash, 5 Vcs. 1117. Inf.vnt IMai.n- 
ten.xnce; Gii.\NncHit.n. 

Devise of residue to an infant, payable at twenty- 
one, remainder over ; the infant died under age ; the 
interest from the death of tlie testator to that of the 
infant shall go to her reprcs<*ntative, qot to tlic re- 
mainder-man. Chau'orfh v. Hooper, 1 llro. C. C. 82. 
Intfumeuiatf PaoriTs. 

Two equal legacies in the same will, and tits the 
same legatee, only one shall pass. Ciurlh v. Meyrick, 

1 Bro. C. C. 30. Lkoacie.?, Acc’CMur.ATivF. 

llcsidue to six grandcliihlren, the name of one re- 

? Bated, that of another omitted ; all of them shall take. 
d. ih. 

\Vherc will recites and refers ^o a volunlu.^ iieed, 
which is not found at the testator’s death, but is by 
verdict of Jury, declared to have existed at the time of 
such death; this reference and' recital in liie will 
shall establish the deed, and it sliall be considered as 
incorporated with, and constituting part of, the will. 
Healey v. Copley, 7 Bro. P. C. 496. Voluntary 
Conveyance. 

Residuary bequest to a very large amount in fa- 
vour of infant grandchildren, payable at twenty-one 
or marriage, with survivorship, the interest to accumu- 
late, and bo paid with the capital, and in case of the 
death of all wfore tlie time of payment, over to their 
mother absolutely. The father’s income, though con- 
siderable, bearing no proportion to the fortune be- 
queathed, and there being several children, the court 
directed maintenance, taking the consent of the mo- 
ther. Cavendish v. Mercer, 5 Vcs. 195. Infant 
Maintenance ; GnANociiiLD. 

given, devised, and bequeathed, held on 
construction of will to be chargeable on real estate. 
Hassel v. Hassel, Dick. 527. 

A devises lands to his eldest son for life, remainder 
to the heirs male of his body lawfully begotten ; re-', 
mainder to the youngest son in like manner; lemaS^orT 
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der to any afterbettp son of testator’s for life ; re- 
mainder to the h«rs male of the biwy o^awch after- 
born son ; and for want of such issue, to hih brother T 
for life, with remainder to the heirs male of his body* 
The testator was on his death-bed at the time cf mak-. 
ing his will, and died in about three weeks afterw^s. 
'I'he younger son, however; died before him, anu the 
ehlest en joyed tho estate, but died withou.*: issue, and 
without iiaviiig barred the entail. U»n a question, 
whether the liihitation over to tho testato.*‘*s brother 
ought not to be coiirtidcred us depending U]X)n a gene- 
ral failure of issue, and coiiso(|uent1y lo<i remote, it 
was held, lliutu remninder alter c.stutes tail was vested 
in the brotlier, giid that the testator had not the event 
of a si'cond luaniage. in his contemplation. Jynes v* 

3 liio. P. 323. Lniii ation over. 

S gives the lesiduc of his estate to his daughter. 
for life, and after her death to be crpially divide ^ 
among lier children, when the youngest should atbiirt 
tweiily-ono. But if his daiigliter should die without 
any chihl, or the youngCNt should not arrive at tweii- 
tv-oiie, and none of tiieiii slioul j have left lawful issue, 
then lie gave the residue to otlier per.sons. B hud on- 
ly Oi e daughter, who tnanied and liad four children^ ^ 
hilt. b. ;ii '!il and^ll the cliildren died in liic lifetime 
of K. Held, tliat upon tlio death of F. without any 
irliild then living, the devise took en'ect. Thicknessa 
v. Lir»r, 3 Bro. !*.('. 365. Lmrr.iTiox ovmi . 

One bti(]ue..itlis several leasehold estates held for 
years under the Duchy of Cornwall to his wife, iliiring 
so many years of tiic tcrni as she shall live, and after 
her decease, if the terms of the several leases be than ' 
in being, unto and amongst, 6cc.; the wife got an ad- 
ditional term ; and held it shall not be for her own 
benefit, but should gq to the uses of the will. Waive v. 
Vhirhester, Ambl. 715. Lease, Riafaval of; 
Tiiust; TiNAxr ion Iafk. 

A gives hy will to B 509/. and by codidj an annuity, 
and by another eixlicil in these words ** I aiUI this 
codicil to my will ; I give to B 1000/.” Held, that B 
should have both the 500/. and 1000/. Huionv, lIoo» 
/t'v, Lofll. 122. ('ODJcri. : Leoacy, ACci.'MUL.YriVE. 

1. i\[ gave 4000/. bank stork to trustees, iii trust to 
pay the dividends to his daughter Ji for life ; and after 
her death, he flirccted the principal t(L he divided 
equally between her children at their ages of twenty- 
one or marriage ; but if they should die liofurc, then to 
his sou L ; the daughter had two children who both 
uttaindll twenty-niie, but one of them ditsl in her life- 
fin.e. Held, that this legacy did not vest absolutely 
in the children of K on their attaining twcnty-onc, but 
only in such of them as should be living at the time 
of her death. llundull v. Metcalfe, 3 Bro. P. C. 
318. Vhsn.n iNTKiu yr. 

J^evise of freehold houses to A fbi/ life, remainder 
to B, ho paying thereout to (' and D legacies thri^ .. 
mouths after the death of his wife. C and D diis<(y 
living the wife. Held raiseable for their rcrpresenta- ' 
lives. Jeale v. Titchener, Ambl. 703. Tnt. vested. 

Testator enumerates iiiurtgnges, bunds, and notes 
due to him, and gives out of the interest an annuity • 
to A fur life, and after l^er death directs the securities 
to lie vested in trustees for charitable uses ; some,:^f 
the securities are paid off and new securities taken 
after the will. Held a gceeral bfxjuest of the amount 
of the value, of tlie securities to be made good out 
of the general assets. Ail.Gen. v. Pae/dn, AmbL56d'. 

Residye under particular circumstances ^ill not 
4ake in^ lapsed legacies ; the residue being given as 
small residue of about 100/., and the tapsra legacies 
amounting to 20,000/.^. In general the residue takes in 
lapsed legacies ; as to leal estates it is otherwise, but the 
legatee must be a general legatee. Att. Oen. v. John^ 
ston, Ambl. 57jf . 580. Lavsed Legacies ; Residue. 

A gives albhis -wordly substance te his daughter J, 
provided she marrii^ with the consent of his eaecu- 
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tow ;' but if she should many witlwtot such consent, 
or should die ivitfibut issue, then he gives Ins estate 
tOolher pefi^ns. 'J’he daughter married with consent, 
but died without ever Iiaving any issue. Upon a 

S uestion when this hwiutst over, took effect, it was 
eld JO take effect nijon tlio death of the daughter 
without isiiK* living at that time. Keity v. Fouler, 
S' Bro. r. C. 299. CoNOriioN. 

Ufvi.-c of all to wife, that she might give her chil- 
dren such fortunes as she should think proper or thoy 
desenc. '1 here being five children, and the eldest 
being provided for, an appointment of a guinea to him, 
and the rest among the other children, was held a good 
appointiiicnt. Burn ll v. Burrell, Amb^ b'60. Puwtkr, 
L-nkcution. 

JJcvisc of lands, ** wbicli he has licforc given to A," 
ovOT to J3 on a given event, is a devise by implication 
to A. Bihin v. M'ulher, Ambl. (iGl. JMi'T.ieA-no.v. 

Testator bcijiieatlied to liisdaughtiTS 15o0/. each to 
he paid them respectively at the lime of tlieir inariiagc, 
with consent of his executrix and executor, wI:o arc 
made guardians during tlieir minority, with a claiisie 
for maintenance n nd education till tw enty-onc. 1 leld, 
a child attaining twonty-oiie, lier legacy was vested ; 
tiie condition is to be uiideivtood aA-ontined iu mar- 
riage undei twenty one. Jviuiyp v. \oi:n, Ainbl. (i(j2. 
InTERFST VKSTM). 

Devise of lands to be sold, and part of the money 
arising by sale to go to charitable uses, and the resiilue 
of the munev is given over. So much as is given m 
nioitinain shall lapse to heir, and not go to lesiduary 
legatees, (htivnurr v.ifti/fom, Ambl.(i43. JSfoitTM ain. 

K devises all his real estates to his sou .1 fur life, 
on condition that he should, in twelve months after 
' the teil^atuT's death, suffer a rcc^iwry of his own tes- 
tate, nnd settle it to ccituin uses mentioned in his 
father’s will ; but if lie should m glect or refuse so to 
do, then the to^tat()r declared, that tlic devise of bis 
real estate to his sai«.l .'■on ,1, should eease and be void ; 
and that in that caoe, the same should go according 
to the usesliefore limited in the .same manner, as it hi.s 
said son was really ilead. J suffered a recovery of his 
own estate, but doehned the same to other uses than 
those incntiQUed ir^ his father’s will ; he nevertheless 
continued in the p6s.se.<ision of the devised estate. Hut 
it was held, that not having complied with tlie eoiiJi- 
tion, he was not entitled to any lioncfit or advantage 
under the will. l)k. of' Mnul.ijru. v. Lit, Beunlicu, 
3 Bro. i\ C. 277. See S. ( *. Ambl. rj;J3, * 

A devi.ses an c-xeiicrpicr annuity of 1000/. to tius- 
tees in trust for .1, for so many years ns he should 
live, and from and alter his decease for such persons 
as at the time of his dcaiii, should lie the heir male of 
his body, and in case thtae ^lu 1 llld be. no sueh peiwoii, 
tbnn in trust fotAhn heir male of I i,.F 'slather. J died an 
infant, and wiifidUt isMii;, and about four years after- 
brards B hacl. another j-onborn, G, who also died an 
infant without is.sue. Held that absol me property of 
annuity vested in G, ami that, upon his death it be- 
longed to B as his adiniuistralur. id. ih, Vi-sri-o 
Intkrkst. 

Devise of lands to wife forjife, and after her death 
to thc son, he payhftg out of such lands 000/. to tes- 
tator’s daughter witliin six months after dtatli of wife, 
with power of entry in ensc of nun- payment, the 
daughters died in the life of ie.stalor’s wife : Held their 
Idgacics vested, # 111(1 on his death to be raised for their 
representatives. Manimig v. Herbert, An^bl. 575. 

TLRJSST VESTED. 

A man by hi» will dves to his executor an annuity 
of 2001., and charges his real estate with the payment 
o9it. The testator by a codicil, attested by two wit- 
only, gives his excr.u'or another annuity of 
Oi. payable as mentioned in my will. Held that the 
lecutor was well rnlit led to both the annuities ; but 
S?\the annuity given by the oodfeil was payable out 

"if M 


of the personal estate. v. Ld. C^dogan, 1 Bio. 

P.C.486. Legacy accumulative. 

Bequest of personalty to A for life, and after A’s 
death to his heirs maleof,hisbo^,,&c. forever, and for 
want of such issue,,toBfer life, &e; A takes absolutely, 
and gift over to B, void. TotHil y, Pitt, 1 Alad. 488. 
Limitation over of Personals. 

Bci[ue!,t of the remainder of his effects, annuities, 
moitgages, &c. to a charity ; the devise of the mort- 
gages is void, but being part of enumerated residue, 
the con It will order them to be applied first in pay- 
ment of debts before any other part of the personal 
estate, to leave a larger fund for the charity. Alt. 
den. V. Caldwell, Ambl. 635. .Charity, marshal- 
ling Assi-ts. 

A devise to A and B, and their heirs in default of 
issue male and female of the testator’s own body, is 
at the tc.Ktator*s death, a devise in possession, and not 
an executory devise; the contingency being deter- 
iiiiiicd at the instant the will takes place, viz. at the 
death of the testator without issue. French v. Caddell, 
3 I’ro. P. G. 257. FiXi cctory Devise. 

Power contained in a will for the devisees for life, 
when in possession, to cut dow'n timber as four trus- 
l(H:s or the survivors or survivor of them should di- 
rect, &€. : all the four trustees being dead, held that 
. the court would cxeciiti^ the trust, by referring it to a 
> master to see what timber was fit to be cut down from 
time to tiin(\ Jlviveli v. [leicett, 2 Kden, 332. S. C. 
Ambl. 508. Power, Execution by Court; Pn. 

lltlT'HENCE TO JMaSI'ER. 

Betpicst of money to build and endow an hospital 
upon laud not already in mortmain, held to be void 
under the stat. 9 G. 2. Pelham v. Anderson, 2 Eden^ 
296. jMoiiimaix. 

I>('(piesl of pi'.rsonal estate to A during his life, and 
if he iiad no heirs, then over ; held the bequest over, 
was void, as being too remote. Bodens v. Ld. Gal- 
viiti, 2 Eden, 297. !;>. C. Ambl. 478. Limitation of 
rER.soNAi.s. ' *:'• 

Bequest of money to A upon condition that he 
should pay an annuity to B, and in case B should die 
without issue,, then to be equally 'tlivided amongst 
such of testatrix’s nearest relations which should at 
that time be living : held the bec[uest over, was too 
remote. Peatourhrs w. Walker, 2 Fden, 261. Limi- 

TA'JION OK PrUSONAI.S. ' 

Bequest of residue of real and personal estate to 
the children of A equally, with a bequest over thereof 
to ether persons ; if A should die without leaving 
issue, this is a vesfed interest defeasible, and the 
children as they are Respectively born, shall take the 
accruing interest equally. Shepherd v. Ingram, 
Ambl. 448. Intf.rI'SI, vested. » 

Where there is a devise of a residue with devise 
over on a contingency ; tin; devisee is entitled to the 
i-ents and profits till the contingency happens. Id. 450. 
Inter J- s’l , vested ; Interest, Contingent. 

A woman, by marriage articles, reserves a power of 
disposing of her present or any future estate, real or 
personal, by deed or will ; a devise is a good execu- 
tion of her power, the legal estate being in trustees : 
devise to first and other sons, and in default to daugh- 
ters as tenants iu common, and in default of such 
issue, over, raises cross-remainders between the daugh- 
ter's. Wright V. Fnglejietd, Atnbl. 468. S. C. 
2 Jklen, 239. Power, Execution of. 

Where there is an estate of freehold, limited to the 
ancestor, no subsequent limitation to bis heirs or to 
the heirs of his body, can them purchasers. 

Duhber v. TroUapa, Ambl. 462; Estate by -Pur- 
chase. 

J gives the residue of his estate to his daughter C, 
to dispose of as she shdl think fit ; hut if she should 
die unmarried, or intestate, then what was left to her 
’ should go to Iris brotl^s childm ; C possessed this 
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residue, and dispos^ in making purchases, and 
taking aecuritiK in her own name. Slie afterwards 
died intestate and unmarried : held, that all her per- 
sonal estate belong^ to her next of kin ; and that no 
part of it could be considered as the specific personal 
estote of her father, or go to Ids brother’s children. 
Lighthume v. Gill, 3 Bro. P. 250. Administra- 
tion OF Assets. 

Testator devises leasehold premises to Ids executors, 
afterpayment of certain sums, to pay t)ic rents to A 
for life, and then that his natural daughter should 
have the same for her life ; and in case she should 
die, having no lawful issue, he beciucathcd the pre- 
mises to his executors, to be sold for the purposes of the 
will : held, the devise over to the executors not too 
remote. Taylor v. Clarke, 2 IMeri, 202. Limita- 
tion OF Personals. 

Bequest of money to testator’s wife and the issue 
of her body, and failing such issue, to surli of her 
hmrs whom she sliould appoint by written will : held, I 
that the subsequent words did not contraul the previ- I 
ous limitation, and therefore that a bequest over of | 
the money was void, as Ijeing too remote. Howsiou \ 
V. Ives, 2 Eden, 216. Limitaiion of Personals. 

J, by will, devises his real estates to trustei's, in 
trust for several persons for life, with reniaindeis to 
their first and otner sons in tail inal su* ■ .vi.ly ; 
but directs his trustees, upon liie birth «n‘ . . i\ ‘-on^of 
each tenant for life, to revoke tliv UjIoic limited 
to their respective sons in tad male, and to limit the 
premises to such sons for their lives, with immediate 
remainders to the respective sons of su(‘h sous in tail 
male : held, that this clause of revocation ami re> 
settlement, as tending to a [tcrpetuity, and repugnant 
to the estate limited, was void, and of no effect. 1.fl, 
Si)encer v. Dk, Marlborough, 3 Bro. P. C. 232. 
Peupetutty. 

A, by will devised his colliciics, &c. to tiiislecs, 
upon trust, to dispose and convey the same in such 
manner as his daughter M, vvbetlicr sole or coveit, 
should direct or appoint ; ^iid for want of such di- 
rection or appointment, to apply the money arising 
thereby to oertain purposes in his will mentioned. 
He then declared, ** that though his meaning was to 
give his said daughter the absolute disposal of the 
said collieries, &c. to provent the expences and trou- 
ble that must attend the management of affhirs of’ 
sucli a nature, under the direction of the court of 
chancery ; he icquested his said daughter to direct 
the money arising therefrom, to be applied in such 
manner as he hari directed the same in dt.i'aulc of her 
direction and appointment.” The daughtei • .adc an 
appointment in favour of her husband absolutely ; 
but this appointment was held to be void, as being 
contrary to the testator’s intention. FA, linte v. Stu- 
art, 1 Bro. P. C. 476. Power, Execution oi^. 

A devises certain premises (subject to a mortgage 
of 3500L) to his three daughters, to l>e divided 
equally ; one dies ; mortgagee bequeaths to the two 
survivors all the money duo on the mortgage and the 
interest, so that it do not altogether exceed 4000/. 
and if it do not amount to 4000/. then to be made 
up ; the other daughter dies, leaving all her real and 
personal estate to the third : held, that the charge is 
merged' in the inheritance. Price v. Gibson, 2 Eden, 
115. Merger of Charge on Estate. 

Testator gives the residue of his personal estate to 
his three children. A, B, and C, share and share 
alike, as tenants in common, and not as joint tenants ; 
but by a codicil revokes C from being one of bis re- 
siduary legatees, and gives a pecuniary legacy in- 
stead : held, tliat this third does not belong to the 
two other residuary legatees, but shall go according to 
the statute of dutribations. Creswell v* Ckeslm, 
2 Eden^ 123. DisTaiBunoitf. 

Where tcftatiUE, by wUl, directed t siim of 
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to be laid out in ||gi(],'and wttlcd, after some previous 
liniitatioiis, on Iter own tiglU and afterwards 

made a general residuary devise of all bib real and 
{lersonal estate : Held, that upon the evident intent 
of tire testatrix to exclude the residuary^ deyis^; ,tbe 
heir . at law was entitled to a remainder ia fee in the' 
lands to be purchased. Robinson v. Knight, 2 Sden, 
155. lli'binuARY Devise. y; 

A, having agreeil to purchase a real estate, the pur- 
chase money fur which exceeded the Amount of his 
personal estate', by his will made a few days after- 
wanls, attested by tlirec witnesses, as to all' the 
worldly goods that it had pleased Coil to bless him 
with, gave and bequeathed to his wife and two sons 
all his goods, f attic, chattels, personal estate ^nd of^' 
fects whatsoever ; and in c.iso they died wilbi^t is- 
sue, 5 lC. he gave the children’s share of thb (mrsdpi^ 
estate and ctfocts over : testator dying before tne 
chase could be completed, lield, that the agreCmeiSt 
ought to be spceifieally performed ; and that the words 
of the will, being insulHoienl to eouiprehend real es- 
tate, the estiitc ought to bo. conveyed to the eldest SOii 
and his heirs, ixc. Cune v. Caiiv, 2 I'Alen, 1311. Spec. 
I’eiie. 

A ’icdigrce mglcby a testator’s direction, and fodnd 
Among bis papers, not admitted to explain a will 
eqiii\ocal, but not unintelligible. Crosletf v. CUa^'^. 

3 Swan. 32‘2. Sec S. C. y\mbl. 397. Pu. Evid. 

W here a testator devises a leasehold for ycjars to 
one for life (wlio has no cliildrcn), with remainder to 
his first and other sons in tail male ; remainder to 
another for life, and to his first and other sons iii'tail,. 
male, with several remainders over; if the second , 
tenant for life has a sou born before the first tenant 
hir life Iuls a son, the remainder in tail limited to that 
son will vest ; and all the subsequent remaindem" 
which were good, as possibilities, while tlie coiitin- 
gency of a nearer heir’s coming in esse were in sus- 
pense, an* ipso juclo from that moment delerintned ; 
and though such tenant in tail should die an infant 
(he next day after his birth, yet the ownei'sliip of the 
term must i^est, and his administrator must take it 
subject only to he defeated by tlie birth of a sun of the 
first tenant for life, which will still lie prior to such 
intestate infant in the order of limitation. Ly, Pel- 
hum V. (rregoru, 3 Bro. P. C. 204. Limit, of Es- 
tate ; Interest, vestfii, 

J S devised lands to Ids son M, and other lau^ to 
his swn J, and in case both of them should die un- 
married, and without lawful issue, then his threo,. 
daughters were to have tiie lands as tenants in coin-:> 
inon, and not as joint tenants. Ihith tlie sons diedi 
unmaiTied, and without issue ; and two of the daugh- 
ters died in the lifetime of the surviving son, leaving 
issue : Held, that the three daughteyti had such a con- 
tingent iiitei'cst vested in them b^n their father’s . 
death, as was traiisinisslhlo to their roprescntativfl^ S 
and that the surviving daughter was not entitled ■4o(ji 
the whole. ITi'/MyR v. Ruyly, 3 BrO. P. (J. 196. 

V KSTi:r> I NTLR FST. 

Where A, by will, executed before the statute of 
mortmain, directs B to settle a frc^iold estate to pay, 
a sum not exceeding PIO/. per annum, in such mn^. 
ncr, and upon such trust, on suefi a part of the pwrer 
people of a parish as he ^hould think, proper \ and 
m pursuaiure thereof, by will execute after the sta- 
tute. appoints a sum less than the 100/. per ann^ : 
Held, 1st. that the appointment ft not void by the 
statute^; and, 2ndly, that the amount to bo< appointed 
was discretionary in B. and not to be ificrcased undor 
the 43 Eliz. to the whole amount given by the will of 
: A. An, Gen, v. Bradlfiy, 1 Eden, 432. Stat. C. 

I OF ; Mortmain. 

^sidue of testator’s estate directed to be invested 
in government securities, and the interest paid to his 
[..wife; and after her death to be'i^d, aud the money 

X X 2 
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tliereby ariMi);^ to Ije rliviiled amongst liis daughters 
and grandchildren : Held;' that the share of a daugh- 
ter dying iu the lift linic of the wife was vested. Hatch 
V. M'nif, 1 Kilen, :J42. \ i sri u Lioacy. 

I'estator devises liis real estates to trustees to se- 
veral .persons for life, with remainder to their tirst and 
other sons in tail male successively ; but directs his 
tnisti'cs, upon tlie birth of every son of cai;h tenant 
for life, to revoke tire uses liefore limited to llicir re- 
spective sons in tail male, and to limit the premises 
to such sons for tlieir lives, with immediate icmnin- 
ders to the ic'spoclivc sons of siuh sons in tail male: 
Held, tliat this clause of revocation and rcscltleinent 
was void, as tending to a perpetuity, and being repug- 
nant to the estate settled. 1). MurflMmn^h v. Ill, 
Cn'tlolphiHf 1 Kden, 404. .Peht*f.ti'ity. 

Devise to his son and bis heirs, but in case he 
s!iouI(l diewitliout issue, not liaving attained iweiily- 
one, then over: he attained twenty-one. licbl, he 
took liy piireliase, and not by descent. Scott v. Sroll, 
.Ambl. 303. S. C. 1 Ddoii, 450. Kstatk r.v J’liit- 

rWASE. 

incase, of a will, the intent shall pr<vuil unli'ss 
C'ntrary to law, i.c. if the limitations are allowable 
bylaw; not that the words must bf taken in such 
signification as the law imposes on tliem. In a will, 
woids taken iu law as of limitation, shall be taken as 
words of Y>urebase if so intended. Austen v. Taifloi', 
Ambl. 377. 

J)(*vi.so to .T for life; rcmaimlcr to Ms is-me male, 
and to bis and their lieirs, share ami sbair* alike ; and 
for i^ant of such issue, to bis issue female, and her 
and their heirs ; remainder to . I K, his htiirs and as- 
signs, with a proviso that if J K or his issue, or any 
of them shall alienate, mortgage or incumber, or do 
airy act to defeat the bequests, hh oi tluy shall pay, 
and he charges the pH-mi.-<-s witli, 2()0(i/. to such |)er- 
sons who should or ou'.dit to lake next under the alx.vo 
limitations. .1 liad two dangliti'rs ami no son, ami 
ho and Ins daiijLjhti r sulK'ied a recovery. Hill to be 
paid tlio 2(100/. : Held, .1 K took an cMatc tail, and 
that the proviso was ic. mg mint to the, estate. King 
V. BurrhrU, Ambl. 3T0. S.(\ 1 Hdeii, 424, 

Devise of a sum of money to A for life ; then to 
her daiigislers and younger sons in siieli shares as slie 
aliunld a])point ; and in default, of ayipoiiitnicnt for 
the daiig'hlers and yminger sens equally, and to the 
survivors ; arid in case i:o d.auglnei or younger son, 
or that they should die hi.lore twenly-onc ur^raar- 
riagp, then over : Held, that tlie poll ions ve.'icd in A*s 
children at twenty-one, tlioiigh they dii d in her life- 
time. Salii^hnru V. I.otnho, Arnh. 3B4. S. (', I IMeii, 
405. Inu.ki-s-j-, VI SI 1 1). 

A devise of 3().0()0/. S. S. annuities to trustees iu 
trust, to pay the dividends to .1. s. until an exchange 
of certain lands shall be made, between him and W, 
and then the capital to he equally divided between 
them. \V, dies before the time limiled by the will 
for making the exchange exjhies : liehl, that .1. S. is 
absolutely entitled to the wliole legacy. J.(l. Conn- 
dish V. J.oiL'ther, 3 liro. P. (■. Hit). I.igacy, Ii^rii- 

VIVOIISIJIP AS TO. 

iie({ucst of 100/. to A, lit be improved till lie 
should attain the age of twenty-one ; and in case he 
should die before twenty-one or afterwards without 
issue, then the money to b(M'qiially divided between 
the tcstator*s sens and ilaugliler : held the limitation 
over too remotd. (Iniv v. Vuiui/c, 1 fklen. 153. 
LllIITAlION OVEK or PlKSOXAI.i TOO 1{l MOTl.:t 

' Devise to A for life, with remainder to his firat 
and other sons, remainder to his daughters, and in 
, default of such issue the prom <es t*) stand charged 
with two sums, to he paid ..fni tlie death of A with- 
out issue, and subject to tucli charge, over, with a 
power to A of joinlnring th# whole estate, w»hich he 
executed, A dying witlioui irusue : held that the sums 


generally 

only carried interest from t^dlalli of the jointress, 
who survived him. Ilcpriolth v. Ue^ich, I Eden, 
48. iNTI'.nV.ST, WHEN payabt.e. 

Bequest to the children of testator's d.aughter, to 
the number of foijr, of the sum^'^f 1000/. each, if 
more, the 4000/. to he divided between such as should 
be living at testator*^ death : but if ids daughter 
should die without issue, tlien over ; a child by 
another husband, born after testator's death, cannot 
take, and the bequest over is good, being not a limi- 
tation over, but an absolute legacy, Beiyuest of the 
residue to Ids daughter and her issue, and for want of 
such i.ssuc, over ; the limitation over too remote, and 
therefnre void. SulkeU v. Vernon, 1 Eden, 64. 
Limit XTTON over nv Pehsonai.s. 

Ap|M)intinent at the cud of will of A and B to re- 
ceive and pay tlie eonlents before mentioned, makes 
them executors, richrring v. Towers, Amb. 364. 
S. C. 1 Eden, 142. ExEccTons. 

Devise to li for Ids natural life, and no longer, 
provided he lakes the name of U, and after Ids dc- 
ee:ise, to such son as he should have lawfully begotten ; 
and fur default of sucli issue to W, and his heirs for 
ever; helJ, that upon the true construction of the 
will, and to efreeluate tlic manifest general intent of 
the ti'stator, L, must he construed to take an estate 
in tail male. Rohinson v. J licks, 3 Bro. P.-C. 180. 

E.VrA'lE TAIL. 

I)evi^e nf lands to ** the thirteen fellows of Christ's 
and the fellow.s of Cioriville and Caius, living at the 
testator's death, ” i.s a devise for the whole body cor- 
porate, not of the. particular fellows in their natural 
rapacities, and valid under tlie exception in the sta- 
tute of murlnniin. Alt, den, V , Tuncred, 1 Eden, 10. 
S. C. Ambl. 351. JMoin main. 

Where u testator, making provision for the dif- 
fcieiit branehes of his family, gives a fee simple es- 
tate to one, and a settled estate to auotlicr, imagining 
that he had power so to do ; a tacit condition is iiii- 
jdied to he annc.\ed to tlie devise of the fee simple 
estate, that the devisee thereof shall permit the settled 
e.Htatc to go aeeorditig to the will ; and if in that 
resyicet he should disappoint the will, what is devised to 
him shall go to the pci son so disappointed. It being 
presiiiiied, that if tlic te.stator had known his defect of 
power to dexise the. settled estate, he would out of 
tlie e.ctnte in his power, have provided for that branch 
of his family who was not entitled to the settled 
estate ; and have declared that no person should en- 
joy a legacy or devise, who controverted his power, 
as to any benefit given to another. Bor v. Bor, 
3 Bro. P. C. 167. Imim.ied Condition. 

Oim hy will gives annuities, and directs the residue 
of her estate to be disposed of in charity to such per- 
sons, ainl in such manner as her executors or survivor 
sliail^ think fit. On the death of them new trustees 
were appointed to sustain tlie annuities, but they could 
not dis]K)SC of the residue, it being a trust confined to 
the executors personally. Ifihbard v. Lamb, Ambl. 309. 

A }>ri)visioii by a will by a father to a child is 
adeemed by a subsequent poition given by the father 
in his lifetime. 'J'hc court leans against double por- 
tions. TPritMin V. lAncvIn, Ambl. 326. Ademption 
OF LroArv. 

Wills construed to charge real estate by implication 
for the benefit of creditors, such iijpplication, however, 
may be afterwards destroyed. Thomas v. Briinell, 
2 Ves. 313. CiiAiir.K ON Heal Estate. 

One partner by will gives to the other 2000/. which 
appears to be due to him on the last settlement, in 
trust, &c., if he did not draw it out of trade ; held 
these last words made it a specific bequest ; without 
them it would not have been specific. E//ts v. 
Walker, Ambl. 309. Legacy Specific. 

One partner by will ^ves one-ninth of one-twelfth 
of the profits reserved to him to his partners, he tfter- 
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wards, on ih/f expiratic(il^6f tlie partnership, renews it 
with the saiii^ partners, giving them a greater inter- 
est than they had under the former articles : Held 
they were entitled to onc-ninth of the testator's in- 
terest in the partnerehip at his death, and that the 
renewal of the articles was not an ademption nor 
revocation of the devise. Badcwell v. ChiU, Ambl. 
260. Wii.L, Revoc. OF ; Legacy, Aiik3ii>. of. 

One having a daughter thirty years old, settles his 
estate on himself and wife for their lives, remainder 
for 500 years, remainder over, and declares the trust 
of the term to raise after the death of him and his 
wife, 850/. for his daughter, her executors, and a<l- 
nunistrators ; the daughter died in the lifetime of 
her father : Held, the represtnitatives were entitled. 
Hinith V. Partridf^e, Ambl. 2t)(). Intkhkst vfstki*. 

^ One joint legatee, being outlawed, a codicil adeems 
his share, the other takes the whole. Aiexntuler v. 
Alexander, 2 Ves. 645, 

Devise to A for life, ami after her ileceasc to 1^ 
and her children, or such of them as shall he then 
living, the childieii lake vested interests ; and if any 
die in the lifetime of A, the whole goes to the sur- 
vivors. Dansen v. Haices, Aiiild. 276. Inji-.uest 

VKSTKI). 

Reijuest of “400/. K.I. bonds,” un-* ?v the cir- 
cumstunces not specific ; but lega<\>- s’f ,tt.iiitity to 
be made good out of the gem • '' m 'i.'^c!*;, :Ih* testatrix 
having repeatedly in this omitted llie word 

“niy,” which she had usitd in oilier bcc^ncsts clearly 
specific, and having only one Last India buml at her 
dedtii. Requests of South Sea stoiA in p itccls to a 
larger amount than testatrix was posscyed of, hold 
specific, the bcqiu'st ot the last parcel being called 
“ the reinainiug S. S. stock standing in her n nue.” 
These legatees must abate in proportion. SIreck v. 
I'horhigiony 2 Ves, 560. 1 .i:ijaoii:s Sric iiic; l.i- 

G.\|-|Kh, ABATliMKNT OF. 

(•harge by will of the whole real estate in aid of 
personal, for dchtr. and legacies not restrained by 
subsequent devise of a particular part for that pur- 
pose, without negative words. IJIhon v. Airnt, 
2 Ves. 568. Ciiaiick o\ Hi al Kstaik. 

Deviscofall real and peisonnl estate “intrust.” 
“ /n/” “ JJ, C, D,” fife, must be construed by the sub- 
sequent acts to be done by them, anil anuninted hcie 
to a devise “ to’* them. lUUlacU v. Stones, 2 Vt s. 
521. 

I'lider a devise that all testator’s debts “ .should 
be first paid and satisfied:” Held that a ei'stoni.ir\ 
estate siiiTcndcicd in linst for sovcral pc' v..<, and 
for the use of such as the testator slioulii .ippoint, 
was subject to the testator's debts, tlie fust disposi- 
tion running over all. (nulolphni V, I'eimcch, 2 Ves. 
271. C(ic\iioi.D ; Tiii'sr 'ri> way Dfiit. 

Devise of real and personal estate to the first son 
.of A when he should attain twenty-one, w'ith a di- 
rection lor his proper iiiaintenance and eduration. 
A having no son at the time of the will, the testator’s 
death, or the decree, held tiiat the ]}rolits of the per- 
sonal estate should aceniiiulate ; that as to the real 
estate it was gootl executory devise, but that the pio- 
fiu thereof descended to the heir uiiiil a ^on should 
be burn, when tliey should be applied to his main- 
tenance. Bullock V, Stones, 2 Vas. !}2l. Accuaiu- 

LATION. 

Rci]uest of two navy bills describing them and the 
money due thereon, i'estator afterwards received the 
navy bills in the course of paymeut, decreed the 
value of the bills to be answered out of his per- 
sonal estate. Bronsdon v. Winter^ Ambl. 59. Le- 
gacy, Ademf. or. 

W, by will, gives bis wife an annuity of lOOi. for 
life, and 500/. which together with the annuity, he 
declares to be in full for her dower or thirds out of 
his real or personal estate. On deficiency of assets, 


held the wife should not aintc in proportion with the 
other legatees. Vai)enhiiL.jfp Fletcher, Ambl. 244. 
Doweu ; Abatement of Legacies. 

Devise to .1 for life, remainder to his first and other 
sons in tail male, with a proviso that if the devisees 
entitled to the possession of the estate ahall be se- 
verally under the age of twenty-six, the trustee shall 
receive the rents and apply them as directed, .f died 
leaving a son under twenly-six ; an(^ held the pro- 
viso was void as against liini. Lade v. holjord, 
Ambl. 479. 

JM by will devises land to his wife for life, remain- 
dera over, with ri nmindcr to Wl anil 1* in fee ; ho 
leaves 400/. tg be laid out in tbe purchase of lands 
or on any otlie,r SLcuiity as his trustees should think 
fit and convenient, to be settled as liis lauds devised, 
the intermediate limitations being at an end, and W 
being dead, tbe estate came to I* who was an infkpt, 
and being upwards of twenty, mdile a will, and gave 
all his estate to the plainlitr, and altcrwards died t\vo 
days Ix'foio he was at the ajre of twenty-one. Tho 
400/. not being laid out, heM ir did not ])as^ by the 
will as money. 'I’lie trustees bad no election to con- 
sider it as nioncy or land. 'I'lie iiil.iiit could Rot. 
i'll ' nsliiictifln, to Ijc laid out in land and on se- 
curity till a piirebase could be Ibund. Farlinu v. 
Suaaders, Ambl. 211. :\JoM-.v lo i-.ii laid out ON 
L VXD. 

11 devises his manors, ndvowsons, i\c. to tinstecs to 
pay bis miii 1000/. for life, and the rest of the profits 
to be laid out iu land during his son's life, and. then 
settled : llidd the. son bad a rigiit to jiroM iit to li^ng 
when vaeuMl, not under the devise, but as heir at 
liivv, it being a fruit undisposed of. Shear lard v. 
/.«/. Ihnhorotteh, ^\inbl. 165. Auvowson; Heik 
Ar L \\v. 

Devise of lands to Ihn sister, paying 100/. a year to 
bis wife, for life, and sevcial Ii gacies, within twelve 
months after tlie death <jf Ids wifi* ; se.vi ial of the le- 
gatees died in the lifetinic of the wife, and held their 
representatives weie entitled, 'rnnsiall v. Bi'urlien, 
Ambl. 1(>7. S. H. ] Ibo. C. C. 124. in note. 1 n- 
iFiiisr vi.-Ti,n. 

Kstafo given to a wife during widowhood, with re- 
mainder over, it is <jood as a limitation, but if given 
over f 11 her inanying again, within a iiiniled tiiiuS, 
it operate* as a foileiture, Jordan v. IhJUiam, Ambl. 
209. 

ORe bnvinj: two sons, (J and T, and a danghtor, 
•{.•viNfS sevcial estates lo bis two sons and their issue, 
with cioss-remaimlevs, and declared, that if either of 
them should die wiilie.ut ii>siie living at iiis death, so 
that bis estate should rona: lo Ills bruliiers, the sur- 
viving brollier shoulil pay 20i)0/. lo bis daughter, 
wilbiu one year after Ids brother’s 'death, and chamed 
the estate with it. (J died, leaving two sons, aflier- 
teiwaids 'r died vvithonl is-aie. Qtf., whether tho 
2000/, should In* raised '1 Held it should. Tu//eti v. 
ToUetl, Ambl. 177. IhneiioN, if i!aise.«\i;lf.. 

.1 duvif'cd ull hi* land, Ac. to bis daughter R for 
life, reinaimler lo Iruslecs, to preserve, &c., remainder 
to the use of the lii *t sun of R, remainder to the heira 
mule of the bo>ly oi said lm;t son, with divers remaiud- 
ers over; and in viux'. of the death of R, without Issue 
of her body living at l'4;r decease, then testator de- 
vised sail’ luiuh iu ins trustees, until his cousin C 
should attain tlie age of tweiity-on^ And in caw of 
the death of (’ under twenty-onti and without issue, 
then to J) for life, remainder to the &c. son of 
D in tail, remainder to £ for life, rcroainder to his 
first, &c. son, in tail, remainders over. Ld. H. in- 
clined to confine the contingency in the will of J, of R’s 
dying without issue of her body living at her death, to 
the death Of (’ under twenty-one, and that the subse- 
quent limitations to C after attaining twenty-one, and 
to J) ami £ arc not conUngent, btit vested rcmaindei. 
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LethieiAlkr v. Travu, 3j4tk. 775. IUmaindkii 

yS9TEI> OR CONTI VGIiVT. ' 

PccunlBry Icgatvies a1)at.e in proportion, notwith- 
standinty a direction in the will that they arc to be 
paid ** in tho first placo/' or a direction as to the time 
of payment. If, however, an intention that any lega- 
cies' are to be paid in full is to be collected, or reason- 
al^ly inferred, it will be otherwise, as where a legacy 
is meant as a purchase of dower to which the party is 
entitled. Blower M or ret, 2 Yes, 420, LroAciEs, 
Abatement of. 

Devise of residue to A and B. ('odicil revokes 
every legacy, tiling, and part as to A ; B shall take 
the whole. Ilinnplnrifv, Taifleur, \36. S.C. 

1 Dick. 151. . / . * 

If an estate is limited to two jointly, the one capable 
of taking and the other not, he who is capable shall 
take the whole, /d. 138. 

Annuity out of personal estate, devised to A during 
life of his executor. A dies in tlie life of the cxecn(<ir, 
the annuity does not ceasi^ but goes to A's executor. 
Savrry v. Di/cr, Ambl. 1.39. S. C. 1 Dick. 162. 

Devise of residue of real and personal estate, which 
consisted partly of a term to a chariw, whether it be 
an old term or created de novo, is witnin the st.it.iite of 
mortmain. Alt, Gen, v. Crur*iS, Ainhi. lb«3. jMuut- 

UAIN. 

Annuity, by will, to a wife otherwise unprovided 
for, and sums for children's luaintmiaiK^e. On a de- 
ficiency of assets, held on tho intention of the testator, 
tliat4hey should not abate in piopuition viith the ge- 
neral legacies. Lewinv, Lewin, 2 Vcs. 415. Le- 
gacies, Abatement OF. 

Under a bequest of the residue of a pcrson.il estate 
to A, if he attain twenty-ono, t4io profits will accu- 
mulate. Trevattion v. T’iriuw, 2 Vcs. 430. Accumu- 
lation. 

After a bequest before the inortmjiln-net of 50/., 
charged on land to I* J, the minister of a Imptist 
meeting-house, certain other promises were devised 
away, charged with an annuity of 10/. “ to the minister 
belonging to that mectiiig-lioioe.*’ 'fliis held a valid 
charitable bequest for the ministcMS in succession, and 
not personal to 1* J, Ail.^ Gt n, v. Cook, 2 V'^cs. 273. 

Devise of Baiik-st(K?k to daughter for life, remainder 
to such child or ehildrcn of her as siiouid be living at 
her death, and if sin; should iint hsivc any child, or if 
all'6hildren should die without issue, then to 3'he 
daughter had a sun boru at the lime of making the 
will. Held, the words, without issue, wore to be 
construed without leaving issue, and that the ivuiaiudcr 
over to J was a good rcmaiiiderg^anfl not too i emote. 
Shefrpatd v. Lessiughnin, A mbl. 122. In mit. of Per- 
SONAT.S ; Limit, too remote. 

Bequest of residue of personal estate, after a life 
interest, to the use of all and every the children of 
testator’s daughter, equally to be transferred, delivered, 
and paid to them severally, when by law able to receive 
and give discharges : Held to be vested in each child 
on coming into being, and transmissible, though sub- 
ject to Ihs varied by the birth of others. Kiel v. H n/- 
iace, 2 \''cs. 118. In'ieuest v’V;5ThD. 

Devise of use of personal to A for life, and after- 
wanls to B, though B dics^rst, transmissible. Jd, 

Devise of hou§ie and appurtenances to wife during 
widowhood, but that the eldest son when twenty-one 
or rnarned might have it on notice. The wife having 
married after the death of Uie former eldest son un- 
mairied, and during the minority, &c. of the existing 
Idlest, it was deehu ed, that he would not be entitled 
to on attaining twenty-one or marriage 

notice. The intervening interest in the 
Ptoiniao;^, appurtenances being undisposed of, held 
toiali laft) JJJy tcbidue of the real andpuisonal eslatcs.'^^ 


L. generally, 4rc. 

- ■UT “V "■ » 

Dk. Bridgwater v. Lgerton, WYes. 12% 

Devise to trustee in fee, if B attains twenty-one, or 
has issue, to B and heirs of his bo^> but if B dies be- 
fore twenty-one ai|d without issiug bver. B attains 
twenty- one, and di^ without isshe. ' An estate tail 
vested in B at twenty^one, or on having issue, and 
the limitation over* it remainder which takes place on 
failure of issue of B. Browusword v. Edwards, 2 Yes. 
243. iNTEHESt VRSTET). 

A particular sum being given for maintenance, will 
not bar the party from being entitled to the surplus 
profits. El, Stafford v. Buckley, 2 Yes. 171. Main- 
tenance. 

A by will gives all his real and personal estate to 
trustees in trust for the payment of his debts and lega- 
cies, arid then to the use of his eldest son J and his 
hciis for ever ; and failing issue of his said son J, 
then to the use of his second son L and his heirs for 
ever ; and fiitling issue of that son, to his third son G 
and his heirs for ever ; and failing issue of that son, 
then to the use of ** every other son that 1 shall or may 
have and their lieirs for ever ; and failing my issue 
male then to the use of my issue female, and their 
heirs forever.*’ Held, that according to the intention 
of the testator his sons took successively an estate in 
tail male ; and that upon the death' of the eldest son, 
leaving only a daughter, the second son took in the 
Older of sucetssion. I'ilzgerald v. Leslie, 3 Bro. P.C- 
154. Kstatk, Tail. 

Devise of real and personal estates to trustees, their 
exccutoiN, &c. out of rents and profits to pay certain 
annuities and legacies : Held, a trust, not a chattel 
interest in tlic trustees. lUhson \, lingers, Ambl. 93. 
S. C. I Vcs. 485. 4 Ves. 288. (n.) Trust. 

Bequest of a moiety between two ; one of them dying 
in testator’s life-time, no survivorship, and his moiety 
is undisposed of. Beat v. Chapman, 1 Ves. 542. 
Lafseo Lj.cacv. 

Devise of 100/. to a daughter to be paid by exe- 
cutor in a month after death of the widow, to whom 
the real estate was devised for life, and afterwards to 
his son tliC executor in fee, appointing two trustees 
or overseers to see the will performed. On deficiency 
of assets th<! real estate charged with the 100/. Lypet 
V. Curler, 1 Vos, 499. Ciiaroe on real Estate. 

Devise of the residue of real and personal estate 
after provision made for payment of annuities and 
legacies to the irliUd or children of his natural daugh- 
ter, and m case she should die without issue to S 5: J • 
Held, the intermediate profits till a child born should 
go to the residuary devisees, and not to the heir at 
law, Cihsim v. lingers, Ambl. 96. S. (i. 1 Ves. 
485. 4 Vcs. 288. ( 11 .) Intermediate Profits, 

'I'crin to raise portions, and tlie trustees to hold the 
estate till the sou attain twenty-one, and then to con- 
vey to the son, there licing no direction as to the in-, 
terinediatc profits : Held, they should go to the heir 
at law as undisposed of ; that case was distinguished 
from the present by reason that the trustees were to 
convey at twenty one, and nothing given before to the 
son. IHand v. Blund, cited id. Intermediate Pro- 

Fll'S. 

Archbishop P. devised his optiohs to trustees, regard 
being had in the disposition ofthemjjfecoidingto their 
discretion to his eldest son Dr. P. the husbands of 
his daughters, his present and former chaplains, &c. 
IIcld,a personal trust, and the treaamrshipof C. being 
vacant, one of the trustees might present the other, 
he being within the description in the will. Potter v. 
Chapman, Ambl. 96. S.C. 1 Diitk. 146. pRESExr- 
Ai ION Tf> Benefice ; Trust. 

Devise* of ''rents, profits, and produce** of W. I, 
stock to be consigned to trustees, and applied by them 
in disencumbering an estate in Scotland of debts, and 
also in payment of other debts, funeral ezpcnces, and 
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legacie^;;. . It^ on rehofl^g, that such charges could 
only b^^ia^t of ihe"^ annual perception of rents 
and profits ; and that part of the former decree which 
had directed a sale was reversed. Coiiyngham v. 
Conyngham, I Ved^'6*22. Salk, Poweii of. 

Money charged on estate in Nevis, held to carry 
only English interest, the sum which was charged in 
favour of W held to be included in the bequest of a 
large sum to W ’s younger children ; the testatrix sup- 
posing that they were entitled to the charge, although 
It was not the case, and decreed that no more should 
be raised than the sum bequeathed. Stapleton v. 
Conway, 1 V'’es. 427. J-nteiifst; ('iiAncE on Lands 

ABROAD. 

On appeal, devise of land on contingency to Robert 
or •' his heirs.” Robert, Ircfore the contingency 
happens, conveys ** all bis right, title, claim, and dc- 
inand” therein by. deed to his younger sou and 
his heirs as a provision, and dies. 'I'he contin- 
gency happening, Robert’s heir cannot claim this 
against his fathers account. ** Or,” construed “ and.” 
Wright V. IVrigfit, I Yes. 409. Contincsent Lv- 

TMtlSTS, IP DBVISKAliLC. 

Heal estate directed to be sold, and together witii 
{personal, applied, inter alia, in cbaritahle purposes, 
and •' that the trustees sliould place out all the •csulue 
of testator's estate and the interest he. -n -m mi- 
Gurities, and divide it, Sic." iiclu th tliat the 
bequest as to the charity was ' : and next, that the 
whole as to otlier matters wa'^ tuino<i into personalty. 
Durour v. Motteux, 1 Ves. 3*20. Admon. of Asseis ; 
Land diiikcted i o hk sold. 

T.egacies of stock are specific or general legacies ac- 
cording to the intent of testator from the will and the 
circumstances, whether he meant to confine it to the 
slock be then bad. Ave/yn v. Ward, 1 Vcs. 425. 
Lecsaciks, specific. ' 

living without issue, held to mean witliout issue at 
her death. Chamherluin v. Jarvh, Aiiihl. 7*2. 

JJeviseofall testator’s ** real” and personal estate 
** subject to debts,” affects, copyhold lands uusiir- 
reudered, for the benefit of the la editors, there being 
no freehold lands ; if tlicro liad Uon, it would have 
Ijceii otherwise. Tthell v. Jjvanc, 1 Vcs. 215, S. C. 
Dick. 132. CjiAnoB UN ukai. Km ati. ; Coi'Viuii.D. 

Testator “desires” J *• to leave” 1) 500/. at Iut 
death, out of the money he bcqutMtIicd her : iield if> 
amount to a legacy from the oiigiir.d testator, and not 
to lapse by D’s death in J's life time, he having servi il 
the testator. Medlicot Ihnra, i Vcs. 207. VVouos 
preca'ioiiy; Inteuest VI-SIFD. 

Bequest of 400/. to R. to he [laid in a ^ < , and of 
a further sum of 100/. at tiie death of his iiioiiier ; the 
latter held also a vested legacy. Jacksvn v. JacLwn, 
1 Ves. 217. Intkufsi' vested. 

Devise to trustees from, and irarncdiatclv after de- 
termination o( precedent estates, to use ot A in fee, 
charged and chargeable with legacies, to he paid in twelve 
months ; they run over all the precedent est.ites as 
well as the fee. Carter v. Carter, 1 Vcs.lGB. Cijakue 
ON iiKAL Estate. 

Devise of 400/. to be put out on good security for 
T B, that he mav have the interest for his life and fur 
the heirs of his body ; if he dies without issue, then 
over. The whole propeily vests in the first taker, and 
the limitation too remote. Butterfield v. Butteifield, 
1 Ves. 133. Limitatiun too remoti:. 

Devise of freehold and leasehold estates to trustees 
in trust by rents and profits, or by sale or mortgage, 
to pay debts and legacies which his jiersonal estate 
should not be sufficient for, and subject thereto, in case 
J B should attain twenty-one, in trust for him, his heirs 
and executors : Hold that the rents and profits, till J B 
attained twenty-one were not undisposed of, but passed 
by the devise to the trustees y and were after payment 
of legacies, annuities, and interest of the debts, to be 


applied to sink the principal of the debts. Pop^mm v. 
Aylesbury, Ambl. 68. iNTtasiEnrATE Profits. 

Legacy to lie paid at a fmOrc day is vested, but 
not where the sum is not certain. Maddisan v. .4fi« 
drew, 1 Ves. ,59. Interest vested. 

Devise of 1500/. to a grand-daugh^K|o be at her* 
own disposal, if she married with consent of Wr fa- 
ther ami mother, or trustees, and not otherwise ; she 
dies at thirteen ,iutc.stdtc and iininarried ; it is not 
vestcti nor irausniissible. hUtoii v. FJion, 1 Ves. 4. 
S. ('. 3 Atk. 504. IxrEHrsT, if vfstfd, 

A gave scvcr.il legacies, and declared that if any of 
the ptM'.<ons slioulii die lu^fore they bec^aine due, they 
Khotild not he dctmicil lapsed li>gacics, and tht?n said 
** to B, the uiR* of U, and to her executors or admi- 
nistralois, 1 give 50/.” B <lied in'thc tesUCtor’s life- 
time, and her iiiishaml administered : Held, not a- 
lapsinl legacy, but shall go to tM hu.^band. Sibley v. 
Cook, 3 Atk. 572. Lecacv lapsed. 

If a man devi.ses a real estate to S, and bis bei|*s 
signif\ing Ids intention that if S die before bini,. it 
should not lapse ; tbo heir is not c-xcludtal unless the 
testator itoininates another devisee. Id. 573. I<e- 

(SArv I.APSED. 

A sahj diroc^^d on the words “ rents and profits* 
alone, though, generally coiitraiy to testator’s inten- 
tion in aid of a creditor, on the ground of law, that 
in a will tlioe words meant and passed tlie land 
itself. Anotli(‘r construction, however, as to legatees, 
upon the addition of the words “ as the rents and pro*' 
fils, ike. should advance the money.” /Li/n-sv. Dixon, 

I Ves. 41. Power to sell. 

Executory trust tor three, for their lives ns tenants 
in eonimon ; if any died without issue living at their 
deaths, tlicir shares to go to survivors, with contin- 
gent remainders ii^ tail, and remnindcfrs over. Two 
of thorn dying in testatrix's lifclime, held, tlieir shares 
lapsed ami went over. Sperling v. Toll, 1 \’cs. 70. 
Leo An, lapsed. 

A legacy out of real estate to be i>aid within iwclvo 
inoiiths after the diMtli of A. 'J’hc legalen survives A ■ 
blit one month ; it docs not lapse, but goes to tlie ro* 
pivsciitative. Hodgson v. llntvson, 1 V'es. 44. ■ In- 
terest, VISTKO. 

Ilcvisi*. to A in fee, w ith directions to setllo on de- 
seendtHiis of his mntlior for thoiv several lives. See, A 
may iiinit an inheritance to cllectiiate the general in- 
tent. fiodoinbin w. liodidyliin, IVes. 2J> 

IVhcie goods, laniis.and eliailels, arc given b^ will 
alujgeihev as one fund, and .1 legacy is given, subject 
to tlie exeeplion of wlial w'as given before ; it is a 
charge on the land. h'.dgrU v. Haya iHui, 3 Atk. 538. 
('iiaiuie: ov 

A, liy will, gave W^rustees 312/., and several jewels, 
in trust, to sell and apply tin*, piuducc as a composi- 
tion for liis son’s dtlils, ])rovidod the creditors sitotdd 
accept the same within four months, and disciiargC his 
son ; aiul if not, then lie gave tin; same to his son's 
children. 'I'cstator dierl on 15tli December, and on 
13th April following, the son’s creditors filed their bill 
for tlio composition, submitting to iclcasc the son, and 
preying that the time niigiit be enlarged : Held, that 
the creilitors, by fillip their bill within four calendar 
mouths, and thereby declaring their acceptaace4lf the 
legacies towards satisfaction of their debts, and offer- 
ing to release, have peftbrined the Condition annexed, " 
according to the true intent of the will ; and the court 
has so determined upon the perforfoance of a eondtlioii 
in several cases, thougli the cxcetitors have suffered the 
time to elapse. Franco v. Aloairs, 3 Atk . 342. Con- 
ditional Perp. 

In this case, an absolute term oP*ninety-nioe, li- 
mited to C, amongst other limUations of a real estate 
under a will, was with refercncie to the true construc- 
tion of the several parts of the will, considorcd not as 
an absolute term, but tis$;delcriniaable on the death of C, 
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C&^^jfiny. Bilyar, 2 Cox, 340. cited Burr. 923. (63). 

C. Of. 

Legft^y 'payiiblc at Twenty-one, with a certain al- 
ioWancl!}, in the meantime ; the legatee dies before 
tw^ty-onc : hjs administrator not entitled to the lega- 
cy till suc(i tfthe U.S he would have attained twenty- 
CQe. TloM V. Smith, Ambl. 588. L£G.\cy| Time of 

PAYMENT* 

* U’ here a condition is annexed by a will to a devise, 

either of real or personal estate, and no notice is re> 
quired to be given, nor any person obliged to give no- 
tice, there thi' legatees must perform tlie condition, or 
cannot be entitled ; and where they do not, if there is 
a devise over, a forfeiture inciii-s. Suppose an estate 
limited to A for life, and to R on cetTidn conditions, 
and to C in forma jjrailirlti, it will take in every con- 
dition in the preceding limitations to R. Chauncrif 
v. Cr/'cn/don, 2 Atk. 616. S. C. 2 Ves. 264. No- 
th F. ; Condition. 

\Vhcrc cither real or personal estate is given upon 
a contingency, and that contingency does not take 
effect in the life of the devisee over ; yet if real, 
his heir, if personal, his executor, will be entitled, 
id. 621. I\Tjiiii sr vKSTi'D. 

A provision out of a real estate /or an executrix 
will not bar her, neither will specitic legacies given to 
one, bar either of the residue of the pei.suual e.state, 
but are put in only to give one a preiercnce to the 
other. IVallier V, Jackson, 2Atk. 626. FiM ruTons. 

Where a testator ex prcssc^s himself in tlie piWiit 
tense, it relates to whut is in being al llic lime of 
making the will, Abnetf v. Milhr, 2 Atk. 597. 

A direction to trustees to pay a prinidpal sum after 
the death of a father and mother to their issue equally, 
to sons al twenty-one, and to daughtcis at twenty- 
one or marriage, is only a circun. stance or <(unliliea- 
tion in the pei*son receiving, and not intended to ac- 
celerate the payment, or vest it in the children, for 
the diiection of the ]<aymcnt is the gift, and will not 
vest till the time of payiin'iit ciuncs. Scamcr v. /j/i.'g- 
Aa/n. ij Atk. 37. Imfui.si-, vi>')i:n. 

T(!.stator beqiicatlu il residuaiy |)eisonal estate to his 
daughter h', (an iniant) to bo ])aid to her at twenty- 
one or marriage; and if she should d,i<; befon* twenty- 
one or marriiigCi he beqiu'athod the sumo to such .stni 
of K as should iir.-!>t .itt.iin twenty-oiu; ; and if no son 
attain twcnly-ono. th.-n to I’. F died under twenly- 
ono, and unmarriird. Held, that the int<Me.>t of the 
residue, from the dejlh of F to the lime it will vy.st in 
the son of K, who i.^ an infant, must accumulate, and 
is part of the residue, till the bequest to the sfui ve:>ts. 
Crrwn V, Ekins, 2 Atk. 476. ..AriTiMri.AiiON. 

Testator deviNed lands to wlte for life, lem.iinder to 
S, till grandson attained twenly-tlnce, and when lie 
attaiueil twenty-three, testator devised to him, in fee, 
on condition that he paid 11 60/. within two yevrs 
after he attained twcnty-thice ; and testator gave 11 
powers of attorney. 1 1 lived till tlie grandson ailuinetl 
twenty-three, but died within two yt’ars after lie at- 
tained that age. Held, tliat the 60/. should be rai.sed, 
and paid to the representatives of 11. F.incs v. Hand- 
cock, 2 Atk. 507. Intfufst, vtsii-.i). 

'I'cstatuT devised to trustees, i.i tiiist for N and the 
hciis of his body, and to pay such sums out of rents 
for maintenaucc as R should appoint : by codicil, lie 
directs trustees, during N’s iiiinority, to pay rents to 
plaintiff', so much as she pleases for his maintenance, 
and the residue to her own use : by another codicil, 
he directs trustees shall not settle the estate on N and 
the lieirs of his body, till twenty-six, and till then, 
sQch maintenance as trustees and plainlifT shall think 
lit. Held, that lenU vested in N at twenty-one, and 
the time of rw-civing only piolongcd till twenty-six; 
and trustees decreed to account for rents, &c., from 
age of twenty-one to twenty-six. Smith v. Ncic- 
port, ST Atk. 344. Id, 


There is no difference biSwSn a 
tees to pay, and a gift; the testato?Si ^tilally the 
donor in both cases. Nicholis v. Judson, 2 Atk. 301. 

^ Testator says, I make D myjple heir and execu- 
trix, and if she di^s without issu^^en to go to plain- 
lifT.** Held, that the limitation over of tlie personal 
estate wu void, and cannot be confined to l/s dying 
without issue living at the time of her decease. Beau* 
clerk V. Donner,^ 2 Atk. 308, Personal Estate, 

OF. -f 

** Then,’' in the ^mmatical sense, is an adverb of 
time, but, in limitations, a word of reference, and re- 
lates to the determination of the first limitation iu the 
estate. S. Id, 

A limitation over of personal estate, after the death 
of the firsUakcrwithoutissiic generally, is void. S.C. Id. 

(Courts of Gipiity will carry the limitation of a per- 
sonal chattel or trust of it no further than the judges 
have done in the case of legal limitations of terms for 
years. S. (J. Id, 

According to Lord II ardwicke’s note of forth and 
Chapman, Lord Macclesfield held, that the words, 
“ leave no issue,” must relate to the time of the 
deaths of the testator's two nephews, William and 
Waller, and could not be extenaed to a dying with- 
out issue generally. S. C. Jd. 

No authority can be produced where it has been 
held that a limitation of personal estate shall lie con- 
fined to a dying without issue living at the death of 
the fiiht taker. S. (j. Id, 

If the couit should admit of a distinction between 
chattels real and personal, it would introduce confu- 
sion. S. (1. Id, 

Tlie wife is not barred of licr paraphernalia, by a 
bctpiest of the use ot all liousehuld goods, furniture, 
plate, jewels, linen, ikv.., for life. AtarshuU v. Blew, 
2 Atk. 217, P VllAlMIl ll.NAI.TA. 

»Sucli a b<M|ucst entitles her to uso the goods any 
wh(‘re, or c\cn to let them ont to hire. S, L. Jd. 

Heir male lakes by purchase, though he is not heir 
geiieral fiom the inanil'cst intention m will. Aeuco- 
man V, Jklldcm Jlospilal, Ambl. 8. Title; Ehtaie 
I’.v PeiiriiAsi . 

^Vllerc lestutnr devised four parts of his personal 
estate to R, and the childien born of her body, and 
R had no child al the. date of the will, but had one 
chilli born afterwards, and R died in testator's life- 
time ; held, that the legacy was not lapsed, for R did 
iioi t.ike an estate tail but as a joint tenant with the 
ciiild, and that tin; child took tlie whole by survivor- 
- hip. Bujfacwhradford, 2Atk.220. LeCiACY, lapsed. 

Children are uoids of purchase, and not of limita- 
tion, except it is to coiiqdy with a testator's intention, 
and it can take effect no other way. Jd, 

Where thcie are two oxeculofs, and a legacy is left 
to one for mourning fur himself, his wife, and chil- 
diTii, lie shall have a moiety of the residue notwith- 
standing. Id. K\01i>. UEV. INTERESTED. 

Diiection to raise and secure annuity of 50/. per 
annum for charily, by purchase of lands of inherit- 
Hiice, or otherwise," held, not within statute of mort- 
inuin. Sorreslfp v. Hollins, 9 Mod, 221. Moiitmafn. 

Case where, from the general tenor of will, legacies 
which were charged on certain funds not existing at 
time of tieath, were held not adeemed. Wingfield v. 
Newton, 9 Mod. 428. Adkmp. of Legacies. 

Request of 3000/. to trustees, upon trust to invest 
same either in a purchase or at interest, and pay in- 
terest to testator’s wife during her life, and alter her 
decease to divide the whole, principal and interest, 
** amoD^ bis four children, share and share alike, and 
the survivors of them, but not Wore they should have 
respectively attained the age of twenty one yeais, or 
days of marriage.” C* the plaintiff’s wife, who 
was one of the four children, attained twenty-one, 
but died in the lifelime of her mother. Trustees 
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IMkMiASSl^ part of |he money in the purchase of 
fieeholdFnhdP^opyholds, and lent another part on 
bond. Held, that C had a vested interest; and 
that survivors ineMt such as should ho living at 
the death of the Snld before twenty-one, and not 
such as tvere living at the death of the mother, and 
that tlie representative of (3 was entitled to a 
fourth of the bond, and a fourth on the whole in go- 
vernment securities, and which had not been invested 
in land. Weedon v. Pell, 2 Atk. 1^. Vestkd 1n- 

TEItEST. 

A, by will, devised all her real and personal estate 
to 13, to pay her legacies thereout, and then she gave 
to C 2000/., in trust for his daughter D, to he paid 
within eighteen months after her decease, which she 
should place out at interest, and pay the same, with 
the produce thereof, to his daugirtcr, for her own use. 
at eighteen or marriage. C died in the lifetime of 
tmUtrix, and his daughter died six months after. 
This legacy is a charge on both funds ; and as the 
court always goes as far as possible to hinder the 
raising of portions out of land for the benefit of rt;pre- 
scutatives, it was decreed that this portion shall nut 
be raised ; though, if D had survived tlic eighteen 
months, his representative would have been entitled, 
notwithstanding C was dead ; so if she h^d dictl 
under eighteen, or uninarriejl, iir-ivided sin. .>uiJived 
the eighteen months. If a legacy payanh*. or ^iven 
at a certain time out of personal e>rHte, with interest 
in the mean time, it is a vested legacy ; hut if out of 
d real estate, and the party dies before the time, it 
sinks into tlie inheritance ; and the constiuclioii is 
the same, if charged on a mixed fund, wheio it is 
given or payable at a certain time. Iom v. Clark, 
1 Atk. 610. Intkukst, vrsniu. 

Where residue was directed by testator to he divided 
among six persons at the death of Ids wife, and two 
died l)ofore her; held, that tlic interest of tlie two was 
vested and transmissible, and depended nut on sur- 
viving wife. S. C. 1 Atk. .611. 

Where testator gave 300/. to trustee, in trust to he 
paid, within three years after his decease, to W, for 
licr separate use. and afim' tier decease. 200/. tliercuf 
to her son T, and the other 100/. to her son and 
W and T die within the tliice years ; <lecreed, that 
the money should he paid, thougli charged on stuck 
funds. S. C. Id, 

A piovisu in the will of K, that if his personal 
estate and houses and lands at W should not be sulfi- 
cient to pay his debts, then his executors to ral'^e the 
same out of liis copyhold premises, enables tl'o trus- 
tees, if the rents arc not sutiicient, to sell tliccupyhold 
lands, to satisfy llie testat()i'.s intention of paying his 
debts. Bateman v. Bateman, 1 Atk. 421. I’uwer 
OF Sale. 

A, by will, gives to the Latin school of Vcovil 6/. to 
be paid yearly for teaching three buys. This shall be 
construed a perpetuity for teaching three hoys in suc- 
cession. Cheeseman v. Partridge, 1 Atk. 436. (’ha- 

RITY. 

A wife during covertuic appoints by deed poll 300/. 
to he paid to her husband, to be employed by him to 
^Cb charitable uses, or otlier purposes and intents as 
he'^Si^ld think fit. Held, that the husband had the 
complhe ownership of the 300/. and notwithstanding 
other directions in his will, it might be applied to sa- 
tisfy his debts. Hinton v. Tayes, 1 Atk. 465. Ih, 

Where lands are dpvised to trustees, to be sold for 
payment of debts, ana fha heir is an infant, he has no 
day to shew cause, wh^ he comes of age ; but if the 
lands are not devised to a particular person, it is other- 
wise. Blatchy, Wilder, 1 Atk. 421. Infant, Pa- 
rol Demur. 

Testator devised lands to his wife for life, remainder 
to his son, K, in fire, and nve to A a legacy of 150/. 
to be paid in a twclvemonui’s time, aflei his son, Ro- 


bert, should come to enjoy the tireraises. R,ohert 
died in the lifetime of the w)l)% anu left a son. Held 
that this was a condition annexed to the esttjte, and 
the legacy, with interest at 4 per cent, from the death 
of testator's wife, decreed against lU#er^s son and 
heir. Miles v. Leigh, L Atk. 573. isHMim on 
Land. 

A gives an annuity of 20/. to his daughter, and the 
heirs of iier body,' quarterly, without auy Abatement. 
13, the surviving exeedtor of A, gives to the daughter 
of A and her triligliter, an annuity of 20/. by- bis will, 
to he paid quarterly, withqut any abatement, out ofhis 
freehold houses in llolborn, and if they die without 
issue, then tq r^urti to the plaintilf, his heir ; and by 
an indorsemdut upon the will, in pencil, DOt(;fXecuted 
according to tiic statute of frauds ; he says *'* T hojie 
this 20/. will not l)C taken for another 20/. annuity 
her father left her ;iiid lier daughter." This indorse- 
ment held invalid, bccauKC iiolliing can enlarge or, 
diminish what aflccts real estate, unless it be executed 
acconling to statute of frauds. Heather v. llid^g 
1 Atk. 426. Stat. OF t’uAuiis. 

Where a person gives a debt by will to a corpora- 
tion, it vests in them in law, and they may recover it 
in fhcM(.\;li.^iustic^l court. Alt, Gen. v, Pyle, lAtk. 
435. (^>ui*oitAriuN. 

A devises his real and personal estate for payment 
of debts. Tlic personal estate not being sulficient, die 
executors may sell the real estate, altliuugh no direc- ' 
tions are given in tiie will, as to who shall sell, and 
the money arising from tlic sale is legal assets in the 
hands of tlic executors. lUatch v. IViUier, 1 Atk. 
420. Power of Sale ; Assets, Legal. 

One diwises the sum of 2,000/. S. S. stock ; at the 
time of making his* will he had just 2,000/. S. 8. 
stock ; ho aftiTvvards sold 1,500/. of it, and three- 
fourths of the. lesiduc was turned into annuities, by act 
of parliament. Held, the bcspiest was not spocirir, 
nor ndeeiticd. Bivnsdon v. IK/n/cr, Ambl. 57. Lk- 
GA«:\, Ai>i<mf. of ; Ligacy, Sew. 

A bc(picst of certain rpiantityof stork will not he 
held sjicciric from tlieciicumstniic;e of the testator hav- 
ing that exact qiiantiiy at the time of the bequest. 
Id. 59. Li-oacy, Sri-c, • 

When one beiiuest is mode in satisfaction for that 
to which the legatee is previously entitled, the thing 
given ill satisfactiori must be of the same nature, 
and a4tcndcfl willi tlie same certainty as the tliingln 
lieu of which it is given, as land for land, money for 
iraiiiey. Jf }H;rsonul estate he given for personal es- 
tate, one shall not be with a contingency, and the 
Ollier without, for here the same reituinty is wanting. 

V. UlluratL, 1 Atk. 42U. Lkoagy, Satis- 

FACTIOX. 

W 11, by will, gave 550/. to his danglitci-s, and 
then devises his land in tiust for a term of ninety -nine 
years, with a power to raise a less term, upon trust 
that if liis wife siiould, within four years, pay ofl’ the 
550/., then the lands to go to her for life, and after her 
death to W H, his son and his heirs, male and fe- 
male, and for want of such issue, to him and his heirs 
forever. Declared that this is a conditional limita- 
tion in the wile, taking place as an executory devise : 
that the freehold descended to the son, as heir at laUi 
to the testator, till the foifr years elapsed, or his wife 
had performed the condition, as part of the inheritance 
undisposed of ; and that, by this demise, the son had 
a good estate tail of inheritance ex[)cctant on the ter- 
minatioh of the term of ninety-nine years. Hayward 
y. Stilling fleet, 1 Atk. 422. Kxecutory Devise. 

Where a particular chattel is specifically described, 
and distinguished from all other things of the same 
kind, and is not found among the testator's effects, it 
fails. If given first to A, and ihea to B, tlicy must 
divide it ; and if disposed of, in the testator’s lifetime. 
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it is in ademption of such legacy* Vans v. Stutplin, 
1 Atk. 417. Legacy, Spec. 

The mortgagee for a term of years being in posses- 
moHi devises the premises as an estate of inhentancOf 
to three sever^ persons for life successively, with re- 
mainder to their lirst and other sons, remainders over ; 
the remainders over are void as tending to a perpetui^. 
iirett V. Hawtf ridge, 3 Bro. P. C. 141. Perpetuity, 
Remaindem over. 

Devise of personal estate to A fof life ; several le- 
gacies after A's death ; residue at Her decease, to be 
divided between 13, C, D, and E. B and C die in 
life of A. Held vested legacies in them. Corbett v. 
Palmer, 2 Eq. Ab. 54H. Interest^ vested. 

Where legacy is left by will smaller than debt, ac- 
companied with annuity, they are never consider^ as 
a satisfaction of debt, unless so expressed in will. 
Stanwaif v.&Yy/es, 2 lixp Ab. 355. Satisfaction of 
Derfs. 

A devised lands to his son B, but if he should die 
without issue male of his body then living, or which 
might be afterwards Imrn ; that then his daughter M 
should receive, at her age of twenty-one. or day of 
marriage, which should first happen, 3500/. over and 
above 2500/. before given her ; aiiV^ in case the con- 
tingency of his said son's dying without issue male, 
should not happen before his daiigiiter's said age or 
day of marriage, that then she should receive Uie said 
3500/. whenever such contingency might happen ; and 
the testator charged this legacy or portion on his real 
estate. M having attained twenty-one, married, and 
died in the lifetime of her brother B, wlio afterwards 
died without issue male. Held that tlie husband 
and. administrator of M was entitled to this Icgiicy, 
and that it was a subsisting charge on tlie testator’s 
real estate. Wither v. i/iwg,' 3 Bro. P. C. 135. 
Charge on IIeai. Estate. 

The testator devisees, as to all his worldly estate, 
that his debts be paid within a year after his (iccciisc ; 
and tiicn devises bis teal estate to trustees for a term 
in trust for his wife fi>r life, remainder to his sou suc- 
cessively in tail male ; and gives several legacies. 
The real estate is chargeable with the debts, in case 
the personal do not suffice. Ilaltoti v. \ichol, Forres. 
110. lb, • 

A devises his freehold, copyhold, and leasehold, 
and all his real and |KMSonul estate not before de- 
vi^, to three trustees, tlirir heirs, ^cc. in trust, to pay 
his son B an annuity 3 and if he should liavt any 
child or children, the residue of the rents, during 
B’s life, for the education and liencfit. of such cliihl 
or children; and after B’s decease, a moiety of the 
trust estate to such child and children as he shall 
leave, their heirs, Ac. ; the other moiety to the child 
and children of his grandson C, and every other child 
and children of his daughter S, their heirs, Ac. ; and 
if B die without issue, the first moiety to C, anti other 
child and children of S, and their heirs, Ac. and di- 
rects an annual payment to such wife as B shall 
marry. The testator died ; B married, and had issue 
a son and daughter, and died : the limitation to the 
daughter of C is well supported by the estate in the 
trustees ; or if not, is good al an executory devise ; 
and the profits, Ac. shall go to the children of B. 
Chapman v. Blissett, Forrc% 145. Executory De- 
vise. 

A devises (as (ouebing his worldly estate after pay- 
ment of bis debts, which he wills to be first paid,) his 
lands, in mortgage, to B, his wife, for life, abd after 
her death to C, and directs Ihe residue of his personal 
estate to be placed out al interest ; B to have the in- 
terest during her life, and after her death to C, and 
gives B 1500/. provided she accept the devises and 
bequests in lieu of dower. 'I'here is not sutfictent per- 
sonal estate to pay ihc debts and legacies ; if the mort- 
gagee take pariot the [icrsonal estate, Ihc legatee shall 
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for so much stand in his‘f|ace. Lntlmjv* tsigh, 
Forres. 53. Mabsi^llino Assets. ‘ ^ 

Devise of land to husband and wife for their lives, 
and after the death of the wife, ^n to their children, 
upon the death o( the wife, the'Asband's estate de- 
termines. Cowper v. Cowper, 2 P. VV. 739- Estate 
pur autre vie. 

If one owes debts by bond, and devises his lands to 
J in fee, and lesm a specific legacy, and dies, and 
the bond creditnfli come upon the specific legacy for 
payment of his debts, the specific legatee shall not 
stand in the place of the bond creditor, to charge the 
land, and why. Ilaslewood v. Pope, 3 P. W. 324. 
Admon. of Assets. 

One devises all his personal estate to liis daugh- 
ter, and all liis real estate to trustees in trust, to pay 
debts, Ac. remainder to his daughter in tail, remain- 
der over; the personal estate shall, in the first place, 
be all applied to pay the debts. Id. ib. 

A devises all liis real and personal estate to trustees 
their hciis and executors, in trust to pay 15/. per an- 
num to the plaintiffs, his two sisters, for their lives, and 
after several legacies, the suipliis in, trust for the dis- 
senting ministers, at Beading, Ac., and gives 300/. 
legacies to his trustees ; afterwards the testator, by 
two deeds of a subsequent date, conv^'s all his real 
estate, and makes a gift of his personal estate to the 
use of the same trustees and their heirs, Ac. ; proviso, 
Imth deeds to be void on his tender of 10 s. to them. 
'J'hcre was also a proviso in the will,, that if the sisters 
disputed the will, they should forfeit their annuities. 
I'cstator after he had executed the deeds, still kept the 
same in his own custody. The trustees refuse paying 
the sisters their annuities, who thereupon bring their 
bill insisting that the deed had revokecl the will, and 
that there was a resulting trust for them as heirs at 
law, or at least that they (the sisters) were entitled to 
their 15/. per annum !innuities. The defendant in- 
sisted on the plaiutilfs’ having forfeited their annuities; 
dccTced that the annuities should be paid to the two 
sisters the plaintiffs, but the surplus to go to the dis- 
senting ministers. Ltopd v. Spillel, 3 P. W. 344. 

One devises a rent charge to be sold to pay legacies 
amounting to tiOO/., and if the toQl’^hnrge should sell 
for 1000 /. the testator gives a further legacy of 200 /. 
'flic rcnt-chargc sells for above 800/., and less than 
1000 /. ; what exceeds the 800/. shall belong to the heir 
as a resulting trust. Slonehousey, Evc/yn, 3 P. VV. 
252. Heir at Law ; Resulting Trust. 

The words ** imprimis, 1 will that all the debts 
that I shall owe at the time of my decease, lie dis- 
charged and paid," arc sufficient to make the real 
estate liable, in ease of a deficiency of personal assets. 
Leghv. h'A. Warringlon, 1 Bro.P. C.511. Charge 
ON REAL Estate. 

O/ie by his will devises that all his debts and lega- 
cies shall be paid by his executor out of his personal 
estate, if that shall be sufficient, but if not, then that 
his executor within twelve months after his death, 
shall sell or mortga^ so much of bis real estate as 
shall be sufficient for that pur^se, and (inter a/ia) 
gives a legacy of 1000 /. to J S, who dies within a 
a year, and the personal estate is not sufficient ; this 
is a vested legacy, and shall be paid to the executor of 
the legatee, though charged upon land ; for the words 
within twelve months, denote the ultimate time, but 
the executor may pay the legacy Mner. Wilson v. 
Spencer, 3 P. VV. 172. Interest., vested. 

Devise to A until B shall gtlfdn forty years ; B dies 
before forty A’s estate ceases secus, if the devise to 
A be made a fund to pay debts or portions, which 
cannot be raised .until B shall have attained his age of 
forty, in which case the word •• shall*' is taken for 
" should.’* Lomax v. Hoimendon, 3 P. W. 17b‘. 

CONTINOENT LrOACY } CONDITION SUBSEQUENT. 

Devise of lands to trustees in tee in trust, within 


WILL. 
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yean after tcstatei^s death, to raise and pay 
1500/. to his daughter A ; A dies within the sii years ; 
the 1500/. shall go to her administrator, here being 
no certain time lintiM when, but only the ultimate 
time, within whicoMt shall be raised. Coieper v. 
Seott, 3 P^W. 119. Interest, tested. 

Where estate is devised on condition that if first 
device should refuse or neglect to comply with the 
condition, (viz. a release of all deuMtods within six 
months), a limitation over : Held, ^%nditional limi- 
tation and not relievable against. Weedon v, Oien- 
ham, 2 Eq. Ab. 546. cited 1 ISIad. Ch. 42. note (u), 
as MS, Conditional Limitation ; Condition 
Breach, when reueved. 

A will begins As to all my worldly estate, my 
debts being first paid, 1 give, Ac.” the real estate is 
liable to the debts; nothing being devised till the 
debts are paid. Harris v. Ingledeie, 3 P. W. 91. 
Charge on Lands. 

Legacy at twenty-one, or marriage with consent, 
but not otherwise: Held, that condition of consent 
applied only to marriage under age. Dobbins v. Bland, 
2 Eq. Ab. 645. 

Iveal estate is ezpressly charged with payment of 
debts, and personal estate is given to executor : ff»lfl, 
that executor was not beneficially entitled but that 
therefore personal estate shall be . pplied. in Mischarge 
real estate in favour of heir at law. T.iicu v. Bromley, 
Fitzafihboo, 41. Admon. of A^si.ts; Exoneration 
OP Real Estate. 

One by will gives a legacy to a daughter to be paid 
to her when she should attain twenty- one, or be mar- 
ried with the consent of his executors ; ])roviso, that if 
the daughter marries without the consent of tiic exe- 
cutors the legacy to go over ; tliis condition, though 
geneial, must yet be intended if she marries under 
twenty-one, sans consent of the executors, and on 
the daughter's coming to twenty-one, the court will 
decree' the legacy to her. Deshody v. Boyville, 2 P. 
W. 547. Legacy, Condiiional. 

Where lands arc devised to maintain an infant till 
twenty-three, and then to aci:ount, he shall not have 
an account, until he attains tweuty-three, unless the 
trustee be insolvent. JtUey v. Himpson, ]\los. 244. 
Account. 

Devise of a personal estate ro A for life, and after- 
wards for her children, and the yearly interest and 
produce to be for their maintenance, till the sons at- 
tain twenty-one, and the daughters eighteen, at which 
a^s their respective portions to be paid ; ard fo" want 
of such issue, ' to U ; A dies without iss<.» and 
the devise over to il was held to be good, the words 
for want of siich issue, being the same as for want of 
such children. Staines v. Maddock, 3 liro. P. C. 108. 
Limit, over. 

Lands are devised to tnistees and their heirs, in 
trust to pay several legacies and annuities, and then 
to pay tne surplus of the rents and profits to A during 
her life, for her separate use, or as she should direct ; 
and after her death, the trustees were to stand seised to 
the use of the heirs of her body, with other remainders 
over . Held, that this was a use executed in the trus- 
tees and their heirs during the life of A, and that she 
had only a trust in the surplus rents and profits dur- 
ing her life ; and that the subsequent limitation to the 
trustees, to the use of the heirs of her body, was a use 
executed in the persons entitled to take by virtue 
thereof; and tliermore, there being only a trust estate 
in the ancestor, and a use executed in the heirs of her 
body, tlieir different interests could not unite so as to 
cteate an estate tail by operation of law in the ances- 
tor. Ld. Say and Sale v. Ly. Jwes, 3 Bro. F. C. 
1 13. Uses & Trusts. 

A devised his real estate to his, son V during his 
life, remainder after his deofikse to his eldest son that 
should be then living, leraainder over. F suffered a 


recovery, and declared the use to htoi^lf in fee : Held, 
that F took only an estate for and that the reco- 
very was bad. For where a particular estate is ex- 
pressly given, it shall not be altered by any implication 
from subseiiuent w'ords ; especially wbire such impli- 
cation, if admitted, defeats the general intent of the 
will. Foord v. Foord, 3 Bro. P. C. J24, Estate 
FOR Life. * 

A, by will, devises 500/. to his infant grandimn with- 
out appointing any time for payment, with proviso, 
that if the grandson dies before twenty-one, then.the 
legacy to go over to H ; the grandson shall have the 
interest of the legacy during his infancy. Taylar y« 
Jobnson, 2 P.«W. 504. Stos. 98. Legacy, Tit*' 
terfst of. ■'>- 

if I devise a legacy of 100/. to A, payable at his 
age of twenty-one, and A dies licfore twenty-one, A’s 
executors or admiiiistritors shall not have^he legacy 
till such time as A (had lie Uvctl) should have attained . 
twenty-one ; and my executors shall have the interest, 
in the meantime ; but if 1 give a legacy to A of 100^* 
payable at his age of twenty-one, and if he dies before, 
then to B, and A dies before twenty-one, B shall have 
the legacy presently, and not stay till such time os A 
should have confe to twenty-one. Lnundy v. Wil* 
Haws, 2 F. W, 478. Legacy, when fayaule. 

Devise of a personal estate to A for life, and after- 
wards fur her children, the yearly interest and produce 
to be for their maintenance until the sons should be 
twenty-one, and the daughters eighteen, at which re- 
spective ages their respective portions to be paid them, 
and for want of such issue to B ; A dies without issue ; 
the devise over to B good ; the words "for want of 
such issue," being the same as " for want of such chil- 
dren." Maddox v. Splines, 2 F. W. 421. Limitation 

OVER. 

Where trustees were directed to sell the whole real 
estate to pay dtdits, and to pay surplus to A and B ; 
if only part of estates are sold, and fully pay the debts, 
the remainder unsold shall go to A and B, as if actu- 
ally sold. Ctdlingimnl v. Il’a/Z/x, 1 Kq. Ab. 395. 
S. V. Davers v. Fotkes, id. 396. Land.s directed to 

HE SOLD. 

Will cannot be set aside in equity for fraud and 
imposition, because, if of personal estate, it may be 
set aside in the ecclesiastical court, and if of real es- 
tate, at law by issue devisavit vel non. Kerrick v. 
BraniJiy, 7 Bro. P. C. 437. Fraud ; J.uRisoiCTidN* 

A devise of lands to B and C, and the survivor of 
I'icm and their lieirs, equally to be divided between 
them, share and share alike ; B and C arc joint 
tenants for life, with several inheritances. Barter v* 
Cyles, 3 Bro, P. C. 107, Joint-Tenancy. 

J devised his real estate to his son IM for life, and 
after his death if he leaves any issue male, to other 
persons ; and to one of those other pr^ns he gave 
legacy of 500/. at twenty-one. M died without issue ; 
legatee also died : held, that legacy was not contin- 
gent, on his becoming entitled to real estate, Baynts 
V. Bertie, 5 Bro. P. C. 62. Legacy, contingent. 

A, by will, gave all his personal estate to trustees, 
until AV should atiaiif twenty-four years, and from 
thenceforth in trust for him, liis executors, adminis- . 
trators and assigns. \V Hved to twenty-^one, but died 
before twenty-ihur : held, a vested interest in W, at 
death of testator, and that age of twenty-four urns 
only directoiy as to time of payiaeSt. .Love v. VJSi* 
trange, 5 Bro. F. C. 59. Vested Interfax^ , ^ 

A, seised in fee, has a son B, and a sister C, &c. 
and devises his lands to his son in' tail general ; and 
if his son B should die without Usue, and bis wife 
should survive him, then the wife to have the pre- 
mises for life, remainder to C in fiee ; B, the sun, dies 
witliout issue, but testator's wtfe dies before him : 
C is not entitled to the remainder in fcO| because the 
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Contingency is annexed to all the devise over* Davh 
V* Nivrton, 2 P. W. 390. Hem. Coni ingknt. 

Devise of 100/., and of 501. jicr annum to A and 
his heirs, and if A die without heirs, then to a charity; 
A dies without issue, living the testator: the will 
void as to the whole, and the chanty cannot take. Att. 
Ge»».v.6\//, 2P.\V.309. 

Where there is a proviso in a will, that in case 
what is left to one daughter shall exceed in value what 
is given to another, the former shall refund pro tanto ; 
what is given to cither of the daughters' children is to 
be looked upon as given to the daugliter. Tlwmas v. 
JicHtiel, 2 P. W. 343. 

A legacy given to J S, shall not taken to be a 
satisfaction of a subsequent debt. Jd. Dkui', Satis* 

VACTION OF ; DkuTOH & C'uKDlTOH. 

.T by his will gives a legacy of 1000/. to his niei'C 
K, at eighteen, or marriage ; and by a codicil directs 
that this legacy shall be made 6000/. payable at 
twenty>one or marriage ; the niece was eighteen, and 
under twenty-one, at the time of the testator’s making 
his codicil : held, that she was entitled to interest for 
* the whole 6000/. from the death of the testator, though 
she had not then attained twenty-one. Acheiiey v. 
Vernon, 3 Bro. P. C. 89. Int. avi.'Iv imyaalk. 

J devises 100/. to A, at Ins age of twenty-one; 
A dies before twenty-one ; his executors shall not 
have the legacy until such time as A should have 
come to twenty* one if he had lived. Chester v. Pain- 
ter, 2 P> W. 836. Lkoacy, wiikn vayaui.v. 

A devises 500/. legacy to tlic second son of I S, 
and devises other legacies to the other sons of 1 S, 
and declares, that if any of tlie younger sous of 1 S 
should die before (hey arc capalih; of receiving their 
share; the shaie or legacy of l|iin so dying shall go 
to the survivor ; llie second son dies in the testator’s 
lifetime ; this 500/. given to the second son shall not 
survive. Rider v. (I'o^e.r, 2 P. \V. 330. Lkoacy, 

f.A I'NKI). 

One devises to his wife six messuages, and ihc rest 
of his real estate ecpially to his two daughters in fee, 
and afierwanls on the nia triage of his eldest daughter, 
lie covenants to settle one moiety on her and hei hus- 
band : the devise of the six houses sliall he good, and 
subsist out of the remaining moiety, id. 332. J^i;- 
gacy, Saiisfaction or. 

A has two daughters, U and and devises one 
moiety of his real and pcisuiial estate to B, the other 
moiety of his real and personal estate to (’ ; audVter- 
wards. A, in consideration of marriage, covenants to 
settle a moiety of his real estate ujton the husband 
that marries B : the husband shall have one moioty 
by the settlement, and the wife tlie moiety of the 
other moiety by the will. id. ih. 

One devises lands to trustees in fee in tiust, to 
apply the profits until sale for the benefit of all his four 
chilufen, and the suivivois and survivor of them 
equally ; and on further trust, that as soon as the 
trustees shall see necessary for the benclit of the child- 
ren, they should sell the premises and apply the mo- 
ney for the benefit of his four childicn equally, to be 
paid at twenty-one or marriage ; A , the eldest of the 
four children, attained twenty-oue, and marrieJ, and 
died without issue, intestate, leaving a wife : d(*crecd, 
the land being in all eveqts dl^viscd to be sold, though 
the time for sale was left to the executors, was per- 
sonal estate. and^A’s widow must have a moiety of 
A's share ; and the profits of the land, until sal^ must 
go as the money arising upon sale would. iJoughty 
V. Hall, 2 P. W. 320. Land oiiiecteo to be sold'; 
Admon. ok^ssets. 

One devises that his executors eliaU sell his lands, 
and invest the money in purchasing s^d annuity for J ; 
the testator dies, and the annuitaiit dies thiee months 
niTtor the testator, yet the adminisbator , the annui- 
tant slmll compel a sale, and shall have the money 


aiising therefrom, aj^also the rents profits till the ' 
sale. Yates v. Cmjito:i, 2 P. W. 309. Interest, 

VESTED. 

A, by will, gives all his pcrswl estate to his wife 
for life, and t'leif gives to his godchildren T and F, 
100/. each, if they attain twenty-one or marriage r 
held, these legacies were not payable till after the 
wife’s death ; but the legatees were entitled to have 
security for<pay^nt at that time. Young v. Jiurdelt, 
5 Bro. P. C. 541 Legacy, Time run Paymext ; 
SEciTiirry. 

A will says in the beginning, after testator’s debts 
and legacies paid,” and then the will gives several 
legacies and portions to the testator's daughters, and 
then says that " after legacies paid, tlie surplus of the 
personal estate shall go to the son after which fol- 
lows a devise of land to the sou, but if he dies without 
issue in the life of any of the daughters, then to the 
daughters : there is out of the personal estate, a suf- 
ficiency to ])ay great part, though not all of the lega- 
cies ; in such case, the deficiency is not chargeable 
upon the land. Davis v. Gai'diner, 2P. W. 189. 
Charge ON Land. 

A, amongst other legacies, leaves 1000/. to his 
niece B, at eighteen or marriage, and gives the resi- . 
due of his personal estate to be laid out in land, and 
settled in strict settlement on C, for ninety-nine years, 
rcniainder to his firkt son, Ac. in tail ; afterwards A. 
by codicil, devises that the 1000/. given by his will 
to his said niece should be made up 6000/. payable at 
twenty-one or marriage. The niece was eighteen at 
the time of the testator's making his codicil, and under 
twenty-one : dccieed, she should have the interest of 
the 6000/. from tlie dealh of tiie testator ; and that (' 
was only entilliMl to the residue, exclusive of the 6000/. 
Aeherhtf v. Il'/jcr/cr, I P. W. 783. 9 Mod. 68. 

10 Mwl. 518. Fort. 183. Com. Hep. 381. 613. 
See note (s), id. ib. Parent Sc Ciiit.u ; Interest 

ON J.igacy. 

Legac'y when apprenticeship served, held, on cori- 
stnictiou of will, to be only directory as to time of 
taking, and not a condition. Sidney v. Vuughnn, 

2 Bro. ]*.(’. 251. Intf.ukst, vested. 

A, having issue tliree daughters, B, C, and D, 
devises 100?)/. to B, to be paid her at the age of 
twenty-one or marriage, upon condition that she mar- 
ried with the consent of his executors, and likewise 
devises to her several messuages, &c. ; and after se- 
veral other legacies, he devises the residue of his es- 
tate to the executors for the benefit of his children ; 
though B married a |K>rsun who made his addresses 
to her in her father's lifetime, which thd father knew, 
and was dissatisfied at, and had notice by the exeeu- 
tui-s of her father's will, yet there being no limitation 
over, this w ill not amount to a forfeiture, being only 
in tenrorem, Semphill v. Jlayty, Prcc. Cliao. 562. 
FijHFEri u H K ; Con don. Breach of. 

A directs that his estate should be sold after his 
tlc.ith, for several purposes, and amongst others, that 
200/. should be disposed of as he by a note should 
appoint, and dies intestate, having given no directions. 
This 200/. shall be a resulting trust for the heir at 
law. Ewhlyu V. Freeman, Prec. Chan. 641* He- 
8UI.T1NG Thust : Heir at Law. 

After a decree of foreclosure has been made abso- 
lute, and the mortgagee for many years in possession, 
he made his will, and thereby disposed ot the mort- 
gage deb's in these words : “And if Mr. S’a debt lie 
paid, as 1 doubt not but it will, 1 order my executor 
to pay the sum of 4800/. ('which was the exact 
amount of the debt) amongst the children of my 
oephew held, that this devise did not open the 
foreclosure, and that the testator's chilling it a debt 
did not alter the nature of his estate in the premises. 
Tooke V. Fly, 5 Bro. P. C. 181. Mortgage Fore- 

CLOSL-REt IIOW' OrENED. 
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' Legary at twenty-one with interest in meantime is 
a vested legaryS Harrison v. t^klc, 1 Stia. 23^. 

LkOACV, VESTKn. 

One having two s^s and a daughter, by will gives 
to esKsli 2000/. payWc at twenty-yne ; provided, if 
assets fall short, to pay the legacies, the abatement 
shall bo borne out of the legacies ; testator leaves 
assets to pay, which the executrix wastes ; the daugh- 
ter’s legacy shall have • the prcferepcc. Marsh v. 
jf 'ivfiis, 1 P. W. 6C8. Admon. of AilisFrs; Legacv, 
Auatkmknt op ; Dkvastavit. 

.Devise to A for life, remainder to 11 in fee, pro- 
vided that if C, within three months after A’s death, 
pays 13 500/. then C to have the land in foe : 0 dies 
in life of A ; A dies : the heir of C, though not 
named, is entitled to the benefit of devise. Marks v. 
Marks, 1 Stra. 129. S. C. 10 Mod. 419. Phi> 

EMPTIUN, RIGHT UP. 

One devises a house to his cousin, directing that an 
annuity of 1200/. per annum shall lie paid her, and 
that she shall maintain her sou there ; the sun rhiises 
to go from her, still the cousin shall have her annuity 
in the same manner us if the son had died. Blark- 
born v. Edgley, 1 P. W. (i04. (’oNuninN. 

Legacy of 1500/. to be laid out in land shall be 
•taken as land ; but if a de/iciency of assets, thru not 
specific, but shall contribute in Tirupoit". *fi l iiic; 
legacy is what vests by assent of <>xeni:u’. H-t.ion 
V. Pinke, 1 P. VV.539. IMonry t>. vi.'.i.u to m-. i.aio 
OI TInLaNO; AdMOX. op Sl’P-C. J.KG.ICV ; 

Lkg.\ciis, a 11 at km ENT op; 

One by will gives all his lands, money, to his 
wife, provided, if wife dies without issue, dion 80/. 
shall remain to his brother after hi.s wife’s (h^ith ; the 
brother dies in the lifetime of the wife : it was tie- 
creed the legacy good. Pinbuni v. KlLin, 2 Vein. 
758. 766. S. C. Prcc. Chan. 483. 1 P. \V. 563. 
Interest, visted. 

One seised in fee of the manors of A and 13. mort- 
gages A for 4000/. and by will charge.** all his real 
estate, with payment of hi.s debts anti devises, Ac. to 
C, and 15 to D, and iics : the devisee of A shall 
compel the tlcvisee of 13 to contribute to pay the mort- 
gage on A ; hut if the will prove void, (hen no con- 
tribution. Curler v. B»'nadision, 1 J*. ^V. 505. 

CONTltlliniTON ; I’aYINO off T-SCUMUHANt p.s. 

One devises to her gnindeliild a debt of 4000/. 
owing to the testatrix by J S ; provided, if any pait 
of the debt should be paid in before the testatrix's 
death, then so much as should be paid in to be made 
good to the grandchild out of the surplus of her es- 
tate : afterwards the testatrix released 2000/. oi the 
said debt to J S without having reserved any of the 
money : decreed, that this was no ademption of the 
legacy, pro tanto, but that the legatee or her rcpiic- 
sentativo was entitled to the wliole 40001. ns much as 
if same had been paid in to the testatrix. Tliomonde 

Suffolk, 1 P, W, 461. Lkgacy, Ademi'tio.v op. 

Real estate is, by will, charped with the payment 
of the legacies above mentioned, this will not extend 
to the legacies in the codicil ; sccus, if the land v/ere 
charged with the payment of the legacies generally. 
Masters v. Masters, 1 I*. W. 423. S. P. Amid. 556. 
Charge on Land, 

One devises lands to his wife for life, and after her 
death to his sou in fee/uixm condition to pay his 
daughter 1000/. within a year after the death of J S, 
witli a proviso, that if the money be not paid, the 
daughter may enter and receive the profits till pay- 
ment : J S dies, living the wife ; the daughter shall 
have the 1000/. during the life of the mother, and in 
default of payment, equity will decree a sale of the 
reversion. Aaeon v. Clerk, \ P. \V. 478. Pre. Ch. 
600. Legacy, when Fat able. 

One devises his lands for pavmeiit of bis debts; 
bonds, and simple contract debts shall be paid 


equally ; but if he only charges his lands with tlic 
payment of his debts, so that thOaids descend sub- 
ject to the debts, the lionds shall oe preferred before 
the simple contract debts ; but -if the heir sell the 
land liefore the action brought, then both to be paid 
c(|ually. FreenwuU v. Hedire, 1 P. W. 430, 431. 
Admon. of Abseis ; Trust to pay Debt.'*. 

A had issue three sons ; 13, his eldest,' who died in 
his lifetime, leaving a daughter, and C 5c D : A de- 
vises lands to his wife for life, and after her. death to 
D and his heirs ; ptuvided, that if C do, within three 
months after the. death of the wife, pay to D the sum 
of 600/., then the hind to remain to C and his heirs ; 
C died in the ILfciime of the wife ; iiic heir of C 
sliuU take .ulvainagc of this condition, and not the 
light heir.'* of tlie testator. Marks v. Marks, Pre.Ch. 
486. CoNonioN, who mav i'p.rporm. 

On construction of a devise : licid, that the words 
heirs male of the body of his grcat-grandfatliur are 
good words of pun-hase txi pass the estate to him who 
i.s heir male, though not heir geiiuial. Brown v« 
Barkham, 1 Stia. 35. Ivvi a-jt-: by L’uuciiask. 

A, by his will, oidcied all his personal e.statc to be 
I sold. f*>r the payment of his debts ami legacies ; and 
in case it ^llou^d j^ove insidlicicnt, lie devisiMl his real 
estate In his excciitois, for the purpose of making 
goml the ileiiniency. He tiien devised his real estate, 
after such lime as his debts and legacies should be 
paid by the rents and profits thereof to K for life ; 
and ill rnse K sliuuld have any issue male, then to 
such issue male and his heirs for ever. And after 
the decease of K, in case he left no issue male, then 
after such time as the testator's debts and legacies 
were fully paid, ho devised pait of his said real estate 
to J in fee, and the |csiduc to N in fee. E entered 
into posses.sion, and kept down the interest of the 
debts ; but afterwards sutlerod a common recovery of 
the whole estate, and declared the uses thereof to 
himself in fee : held, that an estate for life was vested 
in K at the time of the recovery, notwithstanding the 
debts were not paid, and that ho could make a good 
tenant to the yracipe : held also, that the reinhindeiH' 
limited to .1 & N were contingent remainders, and 
well barred by this recovery. BarnardhUm v. Carter, 

3 IJio. P. (J. 64. S. C. i r.W.609. Recovery ; 
Tp;nant pou Lipp\ 

A, seised in fee, demises to 13, his executors &c* 
for nlqcty-ninc years, in trust for himself and his wife 
for their lives, and the life of the survivor, and after 
li'C death of the survivor in trust, for the heirs of thcir 
two bodies, and in default of such issue, then in trust 
for the heirs of the body of the husband, and in de- 
fault of such issue, in tru.st for the heirs of the sur- 
vivor of the husband and wife; husband and wife 
have issue a son, and the husband dies, and then the 
son dic.s in the lifetime of the mother without issue ; 
the mother ail ministers to her husband and son, and 
assigns the term to the defendant : decreed, her as- 
signee well entitled, and that the term should not 
to the heir of the husband as attendant on the rever- 
sion. Hayier v. Hod, 1 P. W. 360. Assignment 
OF Term. • 

A man makes his will in the following manner. 
As to the disposal of my worldly estate, 1 ^ve and 
devise, &r. ; and then j^ves Ids lands to his eldest 
son in tail, remainder to his three other sons in tail, 
and devises copper mines and other estates to his eldest 
son, to J)e sold for payment of his debts, and gives hia 
daughter 1500/ ; there being personal estate suificient 
to pay this legacy, whether real estate by the words of 
this will shall be charged thcreudth 1 Paiolet v« 
Parry, Free. Chan. 449. Charge on Lands. 

Devise of lands to A, and the heirs male of his 
body. A dies in the life of the testator leaving issue* 
The devise is void, and the issue cannot take. Hatton 
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T, Simpson, 2 Vern. 722. Pre. Ch, 439. Gilb. Eq. 
Hep. 115. 120. «Jl£visF. LAi'SEii. 

A, devises lands iii trust, to convey to B for life, 
xemainder to his first &c. sons, for their lives succes- 
sively, and so to their issue mde for their lives, re- 
mainder over. Thoiig^h this be a vain attempt of a 
perpetuity, yet the trustees shall make a strict settle- 
ment as may be, making all the persons in being but 
tenants for life ; but the limitation to the son unborn 
must be In tail. Humhenton v. Humberston, 2 Vern. 
738. Pre. Ch. 455. Gilb. £q. Hep. 128. S. C. 
1 P. W. 332. Settlement; Peupetuitv. 

If a man, by will, impowers his wife to dispose of 
his personal estate with the consent of the trustees, the 
wife, without such consent, cannot her will devise 
it, and therefore, the husband as to that part, is dead 
intestate. Sjfmpsm v. Hornby, Prec. Chan. 1452. 
Power, Execution of. 

One devises 1200f. to A, B, C, and D, the four 
children of J, to be divided amongst them according 
to the discretion of J, whom he makes executor, and 
wills that ho shall not be compelled to pay any of the 
, legacies within a year after the testator's death. A 
dies before the testator. B dies within six months 
after the testator ; and before any allotment or distri- 
bution, J pays to C 900/. and takes a receipt from C 
in full of bis share of the 1200/., and by will gives 
400/. ' to D in full of his share. Held, first, that A 
dying in the life of the testatrix, a fourth part of the 
1200/. was not a lapsed legacy ; secondly, the admi- 
nistrator of B was not entitled to any part of the 1200/. ; 
thirdly, C having received 900/. and given a receipt in 
full of his share, his representative could claim no part 
of the 1200/. ; fourthly, the father ought to pay inte- 
rest for the 1200/. from a year after the testator's death. 
liird v. J^key, 2 Vern, 743. Jntehest vested. 

A, by will, devises particular estate to B, his second 
son, on condition that if by death of C, his first son, 
B should come into possession of C\s estate, then B 
should relinejuish the devised estate to I). C dies. 
B becomes entitled to C's estate, but it is much iu- 
Gumbered. Held, that incumbrances must be satis- 
fied. Newbvrgh v. Newburgh, 2 13ro. P. C. 247. 
Paying off Incumuuances. 

A devises 500/. a piece to his three daughters, at 
their ages of twenty-one or marriage, to be paid out 
of bis stock, and devises the rents of Ins real estate to 
bis wife for life in lieu of dower, and for the mainte- 
nance of his children, and towards making up their 
portions ; and after bis debts and legacies paid, de- 
vises the landsT to his son, who togetlier with his wife 
he madd executors. The stock was but of 1 00/. value ; 
the wife being dead and tlie two eldest daughters hav- 
ing had their portions paid them : Held, the lands 
were liable in toe hands of the son to the youngest 
daughter’s portions. Tompkins v. Tompkins, Piec. 
Chan. 397. S. C. Gilb. lixj. Hep. 90. Ciiauge on 
Lands; Portions. 

A man devises bis personal estate to the use of his 
relations without specifying any in particular ; it shall 
be distributed according to the statute of distributions. 
Hooch V. Hammond, Prec. Chan. 401. S. ('. 1 P. W. 
327. Distribution. • 

One, by will, devises that his debts and legacies 
should be jtaid in the first place, and then devises his 
lands to his sister for life, i Anainder to her issue, re- 
mainder over, and made the sister executi ix . Decreed, 
the labds to be charged with the debts. TroU v. Pvr- 
non, 2 Vern. 708. Charge on real Estate# 

One devises portions to his children. A, B, and C, 
and if any die before twenty-one or marriage, the por • 
tioh of the child so dying to go to the survivor ; one of 
^e children dies in the lifetime of the tMtator, This 
IS not a lapsed legacy, but shall go over, to th^suMv- 
ing children. Perkins v. MiokUthmite, I P. Wjr274. 


\A debtor without taking nolice^f the debt, devises 
a sum as gioat or gmter than thedebrto his creditors. 
This shall be a satisfaction. Seens, if it were devised 
on a contingency, or if it were less than the debt. Talbot^ 
V. Shrewsbury, i^rec. Chan, S. C. Gilb. Eq. 

Rep. 89. Debts, Satisfaction of. 

A clear implication is necessary to diiiiirherit heir 
at law. Boutell v. Mohun, Prec. Chan. 381. Heir 
AT Law.. 

J devised a lease for lives (after payment of his 
debts) to his two grandchildren, H and W, but if 
either of them died without heirs of their own bodies, 
then the share of him so dying, should go tp the testa- 
tator’s other grandchild. W died without issue ; and 
on a bill filed by a mortgagee to foreclore, it was held, 
that H and C were entided to redeem in equal moie- 
ties. Wastneys v. Chappell, 3 Bro. P. C. 50. Mort- 
gage, Hedemption of. 

]3y a marriage settlement a term was limited to 
trustees for raising on failure of issue male, 3000/. 
for daughters’ portions, payable at eighteen or mar- 
riage. The father and mother die leaving issue two 
daughtci-s only, who at the death of the father (who 
survived the mother) were fifteen or sixteen years of 
age, and who had by the father’s will 500/. a piece, 
devised to them, payable at the same time with their* 
original portions, hut the estate was devised to J S, 
one of the daughters being married and being of the 
age of twenty ; held on her bill that she must have 
mi'ilntcniince from the time of her father's death till 
the portion became due, and from thence interest at 
five i>cr cent, till paid. Greenhill v. Waldoe, Prec. 
Chan. 3(>7. S.C. Gilb. Eq. Hep. 31. Mainte- 
nanc’e; Settlement, C. op. 

A devises his real estate to his son charged with 
his debts and legacies, and devises 2500/. to his 
daughter at the age of twenty-one or marriage, pro- 
vided that if she should many in the lifetinie of her 
mother, without her consenting in writing, then 500/. 
to cease and be applied towards payment of the debts. 
'J’hc daugliter attains twenty-one and marries without 
her mother’s consent, the whole portion shall be raised 
for it was vested in her at the time of the marriage. 
Kingv. Withers, Prec. Chan. 348. S.C. Gilb. Eq. 
Hep. 26. 3 P.W. 414. Ca. Temp. Talb. 117. 

3 Bro. P. C. 131. Interest vested. 

Legacy given upon a roan’s dying without issue, 
the man dies leaving issue, which issue within six 
months after died without issue, the legacy not due, 
it not licing intended to rise upon any remoter con- 
tingency than the man’s dying without issue living at 
his death. Nichols v. Hooper, 1 P.W. 198. 2 Vern. 
6B6. Lecsacy Lapsed. 

A devised to his wife a rent-charge of 200/. for 
thirteen years, in trust nevertheless, for the payment 
of his debts and legacies ; he also devised to her ver- 
tainlands in augmenting of her jointure. The sur- 
plus of this rent-eharge, after debts and legacies 
paid, is not a beneficial bust for the wife, but a re- 
sulting trust for the heir. Wych v. Packington, 

3 Bro. P.C. 44. Hksidue: Resulting Trust. 

A devised a term for years to his wife for life, and 
after her death to the child she was then enceintwith, 
but if such child died before twenty-one, then he de- 
vised one-tidrd part of the said term to his wife, 
whom he made executrix. The wife not being enceint 
at the time of the devise, held 1st, That the devise to 
her was good, though thecontingeot^ never happened. 
2odly, That she have the undispt^ surplus of the 
personal estate, and to go in a course of adminis- 
tration. Jmtes V. WMco^, Prec. Chau. 316. 

A legacy devised to J, when of the age of sixteen, 
and interest in the meantime ; J dies before sixteen. 
The legacy vested and shall go to the executor of J* 
StapleUm v. Cheele; 2 Vern. 673. Prec. Chan. 317. 
S. C. Interest vested. 
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A devises a Ifal^/or i^wenty y^n, to wife fir life« 
remainder to hfs edb, paying. 10^ annum to 
his son during her life ; the son dies in the lifetime of 
his.mothefr the rent continues during the life of the 
wife, and shall go to’^e executor of^the son, and the 
wife is compellable to pay her proportion for a re- 
newal of ^6 lease. Lock v. iMck, 2 Vera. 666. In- 
terest VESTED. 

Devise of 501. per annum, to the wife of AV during 
the life of B, for her separate use. .-The wife of A 
dies, the 50/. per annum shall be paid to the execu- 
tor of the wife of A during the life of B. Bou'/in- 
son V. Montague, 2 Vera. 667. Interest vested. 

A devised his estate to trustees, in trust for and 
£ his wife for tlieir lives, and the life of the long 
liver of them ; reinainder to the first son of £ for 
ninety*nine years, if he should so long live ; remain- 
der to the heirs male of tlie body of such first son, 
remainder to all and every the sons of the said K for 
ninety-nine years, if every such son respectively should 
so long live, remainder to the heirs male of every of 
them, to take, not jointly, but successively one after the 
other, according to the births of eacli of them, the sons 
to take the term of ninety-nine years, with immediate 
I'emainder to his said heirs male. On a bill brought 
for a conveyance of this estate, ncconling tlu^ tes- 
tator's will, it was decreed, that 'n such co.* Adv ance 
where any part of the estate was I* .'itod in u-ii.* to the 
plaintiff for ninety-nine years, if ho should so long live, 
there should be a limitation over to trustees and their 
heirs during his life, to preseive the contingent uses 
ill remainder, and then to the first and other sons of 
the plaintiff successively. Kl. Stamford v. Hobart, I 
3 Bro. 1*. C. 31. Conveyance. 

Who take under words ** poor relations.** Anon* 
2 £(|. Ab. 191. DiSTiunuTioN. 

Legacy of 1000/. which devisor had on mortgage 
OQ college lease, to be paid when devisee came of age, 
held first that it was vested, but secondly, it should 
not cariy interest from testator’s death, and thirdly, 
that it was a specific legacy and chargeable only on 
mortgage. Chambers v. Jeoffery, 2 JOq. Ab, 541. 
Interest, vested ; Interest, wiiiiN payable'; Le- 
gacy Speciftc. 

B made his wife executrix, and devised to her the 
use of his table-plate for life, and after to C his 
grandson, but made no disposition of the surplus of 
his personal estate. Parol evidence was admitted, 
that the testator intended his wife should liave the 
surplus to her own use ; it being only to reliut the 
construction of a court of equity, which wouh^ create 
a resulting trust, and make the executrix a mere tnis- 
tee for the next of kin. JJs. Beaufort v. Li/. Or«n- 
ville, 3 Bro. P. C. 37. Residve. 

Lands devised in fee in trust to raise 300/. as por- 
tion to be paid at twenty-one or marriage, lapsys by 
death of legatee before those times. Langley v. 
Oates, 2 Kq. Ab. 541. Legacy lapsed. 

legacies of 100/. each to three children at twenty- 
one or marriage, and if any should die before that, 
his legacy to survive to others. One, died before 
testator, held his legacy survived, jfiveksman v. 
Strand, 2 £q. Ab. 541. Legacies lapsed oh sur- 
vived. 

Lands are devised to three persons and their heirs, 
to the use of them and their heirs, upon the trusts 
after mentioned, and then the testator directs them 
to convey part to A for life,' and other part to B in 
tail, but gives no direction as to the remainder in fee. 
Though two of the trustees were lalated to the tes- 
tator, yet the remainder in fee will not belong to 
them, but hb a resulting trust for the testator's heir. 
Htdiart v. Cs. Suffolk, 2 Vern. 644. Resultino 
Trust ; Heir at Law. ' 

Heel estate made liable to a Icgai^, the personal 
estate proving deficient, and it being the testator's in- 


tention that it should be raised at all events. Jones v. - 
Selby, Piec. Chan. 288. Charge on Real Kstate. 

XJegacies are given to A, £, and C, to be paid at 
dicir respective marriages, and^if any of thein die, 
their legacies to go to the survivors. One of them 
dies unmarried ; the survivors shall not receive^ her 
legacy before tlieir respective marriages. Moore Ve 
Godfrey, 2 Vern. 620. Legacies, when payable. 

A devises lands to B, his son and his heirs, and 
declares that out of the lands, he shall pa^llOOIr to 
his daughter at her age of twenty-one. She iharries 
and dies under age. legacy not vested, darter v. 
BUtsoe, 2 Vern. 617. Pro. Ch. 267. S. C. Ciilb. 
£q. Rep. 11. Interest, Vested. 

J devised 30bOl. a-piece to his three daughterSj, 
A, B, and C, at twenty-one, or marriage. 
died before, to go to the survivors : B died in the life 
of the testator ; her legacy shall go to the surviving 
daughters. Ledsome v. Hickman, 2 Vern. ‘61 
Lapsed Lkcacv. 

Where a time is annexed to legacy, and not tb the 
payment, and legatee dies licfure that time, it is 
lapsed. Smell v. Dee, 2 Salk. 41.0. Legacy lapsed.^ 

J S, being entitled to a debt of 20,000/. due from 
the cnevn, devise^ the same to six of his relations, 
equally to be divided between them, share and share 
alike ; and if either of them die, to the survivor or sur-. 
vivors of them. All the legatees survived the tes- 
tator, but before the debt was recuveriMl, one ot them 
died : held that the legatees were joint tenants, and 
that the representative of the legatee dying, was not 
entitled to any part of this legacy. rlL Bindon v« 
KL Suffolk, 4 IJro. P. C. 574. Joint Tenancy. 

One devises in these words : ** As to my temporal 
estate wherewith (iod hath blessed me, 1 give and 
dispose thereof as foUoweth : first, 1 will that all my 
debts be justly paid, which 1 shall at my deatli owe or 
stand indebted in, to any person or persons, whatso- 
ever ; also 1 devise all my estate in G, to A B," and 
Uiis was all the real estate the testator had : held per 
lA)rd Kcciier, this will creates a charge on tiic real 
estate for the payment of debts. Bawdier Smithf 
Prec. Chan. 264. Cbarck on Real Estate. 

A devise of two farms to the father and mother, for 
their lives, remainder to trustees till A and B, respec- 
tively came of age, and then to convey one farm to 
A, and the other to B. A died before the time came 
for tlie conveyance ; A being to have had an estate 
lA feo^ the conveyance shall be made to bis heir. 
fJork V. Taylor, 2 Vern. 561. 

A, by will, gives his grandaughter 200/. on condir 
dition she continue with his executors till she was- 
twenty-one, but if she was taken from them by the 
father, who was a papist, before twenty-one, or mar- 
ried against the consent of his executors, then he gave 
li( r but 10/ ; tiic daughter was placed by the executors 
with a clergyman, who, before she was twenty-one, 
witli consent of one of the executors, permitted her to 
make a visit to her father, and he took that opportunity 
to marry her to a papist; decreed she should only 
have the 10/. Creagh v. Wilson, 2 Vern. 572. 
Legacy conditional. 

A, by will, devises Ifis lands to trustees to sell, and 
to dispose of the money as he by writing should ap- 
point, and for want of appointment to his fear 
nephews ; -X, by writing, appoints his trustees tp pay 
several sums to several persons, but not near thairalue 
of lands : decreed the surplus to the heir,;^)llM not 
to the •nephews, as an interest resulting, and not dis- 
posed of. City of LMdon v. Oarraway, 2 Vern: ^1. 
Heir at Law ; Resulting ThV8T ; LaIids 
VISED to be sold ; Power. 

A is entitled to dOOOL in the cbfenber pf London, 
and whilst a stop was put to payment there, he made 
ids will, andileclaiea feat wnni the eiecotovs should 
leoeive the 8000/. he gives 20001. to time topitafe» 
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afterwards an act passed for settling a fund for pay- 
ing a particular interest for the 6rpban*a‘ d^^bt, and the 
8000^. is then worth, to be sold, but 6300/., yet de- 
creed the whole 200Q/. to be paid. Colwall v. Bont/- 
thoti, 2 A'ein. 547. Legacy Spec. ; Legacy, Adate- 

WEJiT or. ^ ^ 

A disinherits his son, and bv will gives the greatest 
part of his estate to B, and tells B, if his son behaved 
well, lie might pay him 2Q/. a quarter, and if he used 
that weH, he might make it up 40/. a quarter : dc- 
, creed 40/. a quarter to the son. Kingsman v. Kings- 
man, 2 Vern. 559. Titusr. 

A man having mortgages, one of which was a mort- 
gage in fee of lands in I), on which he Ir.id entered, 
devises those lands to his two danghte/^^ and their heirs, 
and the other mortgages to them, their executors, &c. 
One of the daughters dies, her share of the land in D 
shall go to her heir, and not to licr administrator. 
Aoi/eiv. Mordanvt, 2 Vern. 582. And sec /‘bi-m/cr 
v. CoUen, Ambl. 388. S. C. 1 Kden, 532. But 
see I Swan. 408. in note. Aomon. or yXs^i'Ts ; Xn- 

YJ-llEST, VKS'l'Kl). 

. A, living in Antigua, and having a plant.'ition there, 
devises 60,000 lb. weight of sugar to the children of 
B, to be paid by his executoi-s in ten years after his 
death. The executors not deliveiing the sugars within 
tlie time, on a hill brought by one of the chihlicn ; de- 
creed the value of the ]>Iairititrs legacy to he com- 
puted according to the medium rate of siignis in An- 
tigua, at the end of ten years, urul ])ald with interest 
from the time it became due. iS»/w/p.s v. lemon, 
2 Vern. 553, Li-oacuss, how cinii'i'THj, 

A devises 4000/. to his son, to be paid at his age of 
twenty-five, and interest in the inoaritime, and he to 
have a maintenance thereout, an<l tlireets the 4000/. 
to Ijp raised out of a trust eslatw: llie son dies under 
twenty- five. This is a vested legacy, and shall go to 
bis executors. Cave v. Cave, 2 V'ein. 508. In'jk- 

KEST, VESTED. 

A by will, computing the surplus of his personal 
estate after delXs and legacies paid, would amount to 
5,800/., gives the 5,800/. to some of iiis grandchildren 
in several propoi lions; and wills if the surplur. fell 
short they should abate in proportion *, if it ainounied 
to more, it should be divided between them in the 
same proportions. Decieed, that a mortgage on an 
estate devist.'d to two of her graiidchildieii should be 
paid out of ihn personal estate, although by this means 
the personal estate would fall short of tlie 5 800/. 
liatces v. Warner, 2 V'ern. 477. 3 Ch. Uep. 20G. 
S. C. AbMON. or Assets; Baying orr 1 nc:um- 
BRANCE8. 

Legacies are given by a will to four grandchildren, 
upon condition that as they (ramc of age they should 
release all claims to the testator's estate. 'I'his condi- 
tion must be taken distributively, am! such only as rc- 
fusc4 to release shall forfeit tlieir legacies. Jr/. 478. 
Legacies, conuitionai.. 

A, by will gives portions to his daughters, but men- 
tions no time when to be paid, but adds a proviso, that 
his daughters should marry with consent of his wife, 
and if any married without such consent, her portion 
to go over. On a bill brough* by the daughters for 
their portions, the court decreed the portions to ho paid, 
but On security to refund if the condition should be 
broken. Aston Aston, 2^^ern. 452. IClu Kep. 
164. .;Prcc. Ch. 226. S. C. IfoitTrows, whin i»ay* 

able; CoNDlTTOW SUBSEQUENT; SeCUKITY. 

A, by will, devised a chattel estate to his execoto>, 
that out of the profits^ his daughter should receive the 
interest of 2000/., and thattne principal should be 
raised out of the surplus profits, ^'ht^executor ihoit- 
.gages this estate for 18wL : IIM, that the 2000/. 
q^nd interest should be first raiseiL , Semge X'* Jiwm- 
'ihXS2_3 Bro. P.C. 6. Admon. of Assi^. *. » 

lands to A, charged with » portion of | 


5p0/.'f part & the lands are^/BBtaUsd by an ancient 
deed: Ileld, that Unentailed laSn are not liable to 
this portion. Ferirdfid v. Jachsoti, 3 Bro. P. C. 2. 
Estate in tail ; Charge on Lands. , 

A directs 1000^/. to be laid out in the purchase of 
lands, that the rents and profits thereof might come to 
his nephew W for his life : but the tostatiV'inade no 
disposition of these lands after the death of W. Held, 
that the lands belonged to the testator’s heir at law. 
Fletcher X, Chapman, 3Bro. P. C. 1. Reversion; 
Heir at Law. 

A makes two of his daughters Ida executrixes, and 
directs them to distribute a sum of 400/., and also the 
residue of his personal estate among themselves and 
their brothels and sisters, according to their needs and 
necessities, as they in their discretion should think fit. 
The court restrained the exercise of this power, by dc- 
cicciiig a double share to the eldest sou and heir, look- 
ing upon him as a necessitous person. ' Warbiirton v. 
Ilm/mr/o}/, 4 Bro. P. C. 1. Double Portion; 

IhsCRliTlONAllY JuRTSniCTXON. 

A, by will, gives 500/. to his daughter, to be paid 
by his executors at her age of twenty-one, out of his 
personal estate, and ronts of his leal, and if not raised 
Ity that time, the executors to stand seised and take 
the rents till the 500/. was raised, and after payment 
gives the land to his son. The daughter marries at 
eighteen, and dies u mler- twenty-one ; the husband 
tak(‘s udininistration : Decreed, the portion to be 
raised, and that by a sale, though the land by reason 
of the incumbrances, would produce Utile more than 
the 500/. Jackson v. Furrand, 2 Vern. 424. I*rec. 
Ch. 109. S. (’. Inteju-st, vested; Porhon, how 

R IISKD. 

Devise of lands to a man’s wife who was entitled 
to dower, without saying in rccompcnce or satisfac- 
tion of her dower r held to be a voluntary gift, and 
no bar of dower. Jliichin v. Hitchin, Prec. Chan. 
133. Dow'eu, Satiseaction of. 

Divers legacies given by a will, and the will is, that 
if any legatee died l>(;fore his legacy was payable, it 
should go to his brothers and sisters ; a legatee died 
in the testator’s life-time, no lapsed legacy, but sliall 
go to his sister. Darrel v. MoUsmorth, 2 Vern. 378. 
Legacy, laesed. 

One devises several parcels of land to bis several 
children in tail, and if any of them die before twenty- 
one or unmarried, such chilu’a part to go to the sur- 
viving children ; if any of the children die unmarried, 
though al>ove the age of twenty-one, his share shall 
go to the surviving child, but such survivor shall have 
such share for life only ; what goes over on one child's 
death, shall nut go over again a second time. Wood- 
worth V. Clashrook, 2 Vern. 388. 

A, having entailed his land on his son, subject to a 
mortgage by will, devises his leasehold and personal 
estate to pay his debts and legacies, and directs, if his 
personal estate is applied to pay the mortgage, it 
should be kept on foot to make good his daughter’s 
portion, and gives her 3000/. to be paid at twenty- 
one or marriage, if married with consent, if not, bat 
1000/., she died at six years of age ; the portion shall 
not be raised for the benefit of her administrators. 
Yates V. J*helHplace, 2 Vcm. 416. Prec. Ch. 140. 
S. "C. , Portion, Lapse of. 

Devise of a legacy to a daughter, but if she many 
vrithout her mother’s consent,- then 500/. of the 
daughter’s legacy to go to the son. The daughter 
marries without the mother’s consent ; the son shatl 
have the 500/. Stratton v. Grymes, 2 Vern. 357. 
Condon., Breach otT 

Devise of express leracies to the executors and also 
to the next of kin, ana no disposition of the surplus : ' 
how ihe surplus shall go. Bayiey v. Powell, 2 
Vern. Sl^l. S. C. GUb. £q. Rep. 225. Prec. Oh. 
92. S. C. Surplus; Distribution. 
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One devises ^ his son by his second wife, ini One bjr will, havi^ two daughters, gives 20,000/. 

tail male, remaindn to his eldeijmn by his 61*51 wife, to each, fiayable at twenty-five or marriage, so as 
provided that if the land sliould come to his eldest such marriage be with the consent of the mother and 
son, that then he or his heirs should pay 1000/. to the trustees, and after the age ofeiatcen ; if either of 
this testator’s daughters within four* months after the the daughters marry before sixteen, of without the 
estate shpuld come to them, and in default of pay- consent, such daughters to have only 10,000/. portion, 
merit, th^^stecs to enter and raise the money. The Testator afterwards treats with the plaintiA' for a mar- 
son by the f rst wife dies, leaving a son. The son by riage with his eldest daughter, and he^ dying before 
the second w ifo suffers a recovery of a moiety of the the marriage had, she afterwards marriea plmnr 
lands, and dies without issue ; so that the moiety only tiff with consent of her mother and the trainees, out 
of the premises comes to the son of the son by the before the age of sixteen, yet she shall have the wUolo 
first wife ; though no part of thfe premises ever came 20,000/. Snlisburit v. Benmt, 2 Vern. 223. 3 Ch. 
to the eldest son, yet the moiety of the lands shall be Ca. 135. cited. (h^vDiiinN, lljisArii of. ^ 
liable to the payment of the whole 1000/. without any J S, by will, Revises his lands to his brother, who 
apportionment, i/oo/sy v.Boo/h, 2 Vern.d59. CnAitci: was the heir at law, in fee ; gives legacies, and mak^ 
onLan’d; ApvonTiovMENT. his brother executor, de.Niring him to see his will jfer- 

A devises household goods to his wife for life, and formed. The real estate is chaiged with the legacies, 
afterwards to his son ; the court allowed this a good Alatck v,Sparhauk, 2 Vern. 223. Cuahof. on Real 
devise over, and to be the same as if the devise had Kstatk. 

been only of the use of the goods to the wife fur life. One charges his lands with 3000/. for the .child 
JJyiU V. Parrot, 1 P. W. 1. S. C. 2 Vern. 331. of which his wife was envehit, if it proved a daugh- 
L-imitation or Personals. ter. with a clause of entry for non-payment. A 

A. devised his lands after debts paid, and then daughter is born and dies. Tite 6000/. shall go to 
says, My debts am only those contained in the sclie- her aiiministrator. AW/o/fc (tijl'ord, 2 Vein. 208. 
dule. A, afterwards contracted new debts ; the pay- I-ap.si P.ntnov® 

ment of the first debts is all that is io<iiiir I be the A, by will, devises his land to R in fee, P'ljdng 
will. Loddington v. Kimt, 3 l.c<^ 433. (’>< iM.t. to 400/.. whoicof 200/. to be at the dispo.sa1 of his wife 

PAY Deuie. by her will, to whom she should tliiuk tit. The wife 

One devises 3000/. to his datighler at twenty-one dies iutcstatc. her iulininistrator shall have this 200/., 
or mariiage. provided she marry wiili the consent of die pro}M?ity tliereof Iniing absolutely vested iii llio 
A H, and if she married without such consent, then wife. Kohinsimv. Dusgale, i \crn. Intehest, 
she was to ha^re but 500/., and the 300<J/. legacy to vi-stko. 

cease. The daughter marries without consent ; yet Real estate decreed to be e.hargcd with an annuity 
she shall have her whole 3000/. because it is not do- given by the will ; thongli no express words to charge 
vised over, but only to fall into the surplus. Carrel the himbtlicexecutor being devisee of tiie land. A7//o/ v. 
V. Prilty, 2 Vern. 293. Conumtom, Rrfai ii of. llaucock, 2 Vern. Mi?. (!iiah(ik on Ri al Krtate. 

One,'on the marriage of his daughter^, * gives a bond A devisets lands to R iu tail, remainder to C ; and 
to the husband for the daughter’s purtiun, and after- gives his executor power to raise out of his estate 500/. 
wards by will, devises land of mue!h greater value to for his next heir, and desires him to see his debts 
the husband and the wife, and their heirs, 'i'iie de- paid. I'iiis givr>s the executor a power to sell the 
vise no satisfaction of the bond, though there he a dc- lands to pay his debts. IVareham v. Brou n, 2 Vern’. 
feet of assets to pay the testator’s debts. Coodfellotv 154. PnwMt or Si^alb. 

V. Burchett, 2 Vern. 298. RoNni'SATisrAc’TioN of. A, by will, devised to B 400/. in full satisfaction 
Legacy of 300/. to be paid to A, at his age of of all the monies which he owed 15, and subjects his 
twenty-three ; if he die berore, to go over to B ; A real estate to the payment of his debts. The debt 
dies before twenty-three. 13 shall have it jircseiitly. I'hicli A owed R was in all 300/., but was barred by 
Pa]iworth Moore, 2 Vem. 283. Lecacy, when the statute of limitations, ('uurt will suppose the tes- 
Payable. tator inislaken in his computation, and the whole debt 

One settles a house on his daughter for life, with of BOfW. shall be paid. Cofton v. Mi//, 2 Vern. 141. 

remainders over, and then by will, devises the goods C. Prcc. Chan. 0. I)i-r.i, Satisfaction of, 
and furniture of the house to such pei'sons as v- re to One mortgages his lamis, and by will appoints them 
have the house after his death. Ry tlic setin incnt, to be sold fur payment of tiiu mortgage monny; and 
the goods and furniture shall go according to the dc- afterwards, in another puitof his will, devises a nioiety 
vise, and shall not be under the power of the. first of the mortgaged premises to A R. 'I'he pei^nnl es- 
taker to dispose of, nor subject to her or her husband’s tate shall ho applied to jiay oH‘ the mortgage in favour 
debt. Ojffley V. Offley, Frex:. Chan. 26. Limit^ of of devisee. ./o/i«.si»u v. Mi7/«t»p/i, 2 Vein. 112. Pay- 
personals. INO Ol-F iNCUMmiANf'ES. 

.A. devise to trustees for payment of debts and Icga- One makes his nephew executor, and devises to . 
cies, and the trustees are made executors ; the estate him and his Iieii-s all ids lands, in trust to sell and 
falls short ; the debti must be paid first, because the to pay all his debts and fiis children’s portions,^ and. 
trustees being made executors, the inolidy is ]cg*.d gave to his cidldrcn 100/. a piece. The money arising 
assets. Greaves Vm Powell, 2 Vern. 248. iScmble, by this sale is not lugal assets, and the debts and chiU 
S. C. id. 405. Assets ; Admon. of A^ets. ’ dren’s portions are to be paid in equal proportions. 
Devise of lands to A for life, rcmaindlfer to su^ Auou . 2 Vern. 133. Assets. 

An, estate by iinplicayon cannot be against me 
plain itftunt of the party expressied in his will. §inith 
V. Clever, 2 Vert; 60. Title by Implication./5><1:‘ 

A devises lands in trust to pay one-thir(|^f ^he 
retHa to»his wife in satisfaction of dower, untiHiu^ 
then two years old, attains twenty-one. The 
recleiv^ a third of the rent from the trustees, and dij^ ; 
and efterwards the son dies during' bis infancy. 'Ae 
admlnistifator of the wife shall baviS' her third of tltd 
rents till'* such time as the son might have attained 
tffeent^-one. Ctmxuy* ISeedham, 2 Vern. 65^ 

One devises fOOf. to his daughter for hef jportum^ 

VOL. n. 


child or children as should be living at his death, and 
to their heirs ; A paying 40/. to B. 3'his is a clia^ 
not only on A*s estate for life, but also ou the remain- 
der. Sadd V. Carter, J^xAm Chan. 27. CuAnoE on 
Lands. 

Devise of lands to his consia A and his heirs, in 
trust to be sold for payment of hfs debts and legacies, 
and makes A executor, the surplus after debts and 
legacies no resulting trust for the heir, astt'u^uld 
have been in a like, case on a cppviqrunoe* 
Connlngham v. MdLUh, Free, tlhan. 31. 

2 Vern. 246. Heir at Law ; Trust, Resultino. 
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charged upon a roal estate, and payable at twenty- 
one. Daughter dies before twenty-one. The ])oi tiou 
shall sink in the land ; otherwise if no time hatl been 
limited for the payment «)f the portion, for in that case 
it goes to the executor of the daughter. No differ- 
ence where the poition is secured by a settlement or a 
will, if sc(Miied nut of a real estate, and the parly dies 
before it i'l payable. In either case it sinks into the 
land^ Smith v. Smith, 2 Veru. 92. I-’oktxon, 
Lapse of, ike. 

Devise of a portion to a child with interest, hut not 
to be paid to the child till twciity-onc. Cliild dies 
under twenty-one. Portion shall go to the adtninis- 
trator of the child. Collins v. Mctca^^e, 1 Verii. 4(>2. 
Inter i;si-, vfstei). 

A devises to 11 rent out of a lease for yeai-s, del(?r- 
ininahle on lives, to be ])aid half-yearly if the ceslni 
ipie vies livt'd so long. 11 dies during tlieir lifefimo. 
Decieed, the rent was not deterinincd, but sliould be 
paid to the execuUors of B during the term, iiiffml 
V. L’e/ii.'cy, 2 Vern. 3o. 

“ 1 will all my debts shall be paid bcfoic any of 
my legacies or gifts heieinafter mentioned.*' Tlicn 
Ihe testator gave several p«‘cuniary Ugaeies, and after 
devised lands to A on condition to ) 'ty C>l. ]ier aummi 
to D. I'er cur. Testator’s lands aie iu)t subjected to 
the payment of his ilebts. The gencial clause at the 
lieginhing of the will shall be intended only <tf the 

S crsonal estate, and the |MTuniary legacies tlicremit 
evised. Etfles V. Ciiry, 1 Vein. 457. C’icarokox 
Beal Estate. 

One devises Lis land for payment of bis just tlcbts ; 
testator, while a student at (!ambridg«>, had been, by 
surprise; prevailed unoii to give a covenant for pay- 
ment of a portion to liis sister, but afterwards the tes- 
tator all along contested this debt, yet decreed this to 
be a debt, to be paid witln'n the general provision. 
Uollis V. CaiT, 1 \'crn. 431. Chaiigu to pay 
Debts. 

Debts arising by a misfeazanoe, as for an escape or 
breaeii of trust, or contracted nntld Jiiio, not wit bin a 
general provision for payment of debts. Id, ih. 

One devises nil his lands to A and the heirs of his 
hotly, remaiuder over, and in another part of the will, 
devises to A all his p.ersonal estate, and makes him 
executor, willing liiin hi pay his debts. This is a 
charge upon the lands, as well as on the personal es- 
tate to pay the debts. Clou dsUti^ v. Velhmn, 2 X'^eiii. 
411. CllAROE ON La MIS. 

A directs his lands shall descend to bis thiec daugh- 
ters in such shares and proportions as Ins wife, bv 
deed; shall appoint. She makes a very iiiietpiai dis- 
tribution. vVhctlier eipiity will relieve against it. 
Wallv.Thurhornv, 1 A'ern. 355. Pow i-.n, li.Lt'soiiv 
Appointment. 

Devise of a personal estate to a trustee in trust for 
testator’s only son, and the heirs of his body, and if 
his son die during his minority, and without issue, thou 
to A, and makes his son e^ebutur, and B executor in 
trust for his son during the son’s minority. The son 
lives to eighteen,, and then dies without issue ; the 
personal estate shall go to the executor of the son, 
and not to A. WhUnun'e^w. Weld, 1 Vern. 320*. 
2 Cli. Hep. 383. 2 Ch. Ca. 107. S. C. Admon. 
OF Assfts. 

A, on his marriage^ sctllen a rent-charge on his wife 
for her jointure, and afterwards ddyjscs to the wife 
part of the land chaiged 'tvith the rent-charge. Bill 
IS that the rent-charge mxghl be apportiouw. Bill 
dismissed. Knight v. Catthof^e, 1 Veru. 347< Kent- 
CuAncjE, Appouttonsient of; Settlmt. C. of. 

Devise of lands to trustees in is trust to pay 
debts and legacies, and after these paid, then to sell, 
and if any of the testator’s name would buy it, such 
person to have it for 20U/. less than.ttie value;- One 
of tlie tbstatoi'^i name brings a bill fur this pre-emp- 


tioo, but delays bringing it untirtigeiaty-five years af- 
ter testator’s death/?: 'Bill dismissed. Iluefytep v. 
Matthews, I Vern. 3^. Length of Time ; Pre- 
emption. 

Black acre is dj^viseii to J, with a proviso that if he 
Im evicted, he shall have White acre. J is evicted 
of a moiety of Black acre ; he shall only hftyc a sa- 
tisfaction pro tanto out of White acre. Ti/te v. Tyte, 
1 Vern. 270. 

Lands dewised to he sob! for payment of portions ; 
one of the children dies after the portion becomes due, 
and before the land sold ; the administrator is entitled 
to the money. Bartholomew y. Meredith, \ Vern. 276. 

lM-EB¥bT, VrSTEO. 

A devise to a man and tho heirs of his body, and If he 
shall go about to alien, his estate shall cease, and the 
lands go over to a cliaiity ; the devise over is void, it 
tending to create a |X‘rpetuity. Comp, of Pewterers 
V. lioi'. of Christ's Hosp.,\ Vern. 161. Limit. ovf.u 
Void ; Pi upetcity. 

Whore mortgagee devises mortgage to A for life, 
remainder in fee to B, and mortgage is redeemed. 
Tenant for life lakes one-third, and remainder man 
two- thirds of moilgagc money. Brenlv. Best, 1 Veru. 
70. MoutgagKi 

Whein land is devised to pay debts and legacies 
out of rents and profits, the land may be sold; other- 
wise. if out of annual rents add prolits ; hut if such 
tiusl is by deed, the laud cannot be sold in either case. 
ylnon. 1 \'crn. 104. Sai.k where directed. 

Devise of 400/. to be laid out in finishing a bouse ; 
testator lives to lay out as much himsslf. but leaves 
the house unfinished ; the 400/. shall not be laid out. 
Ilashand V. llnshnnd, I Vcrn. 95. 2 Cll. Ca. 127. 
S. C. Leg \i:y, Ademp. of. 

My debts ami legacies being first deducted, I devise 
all my estate, real and personal, to .T.” This amounts 
to a devise to sell for payment of debts. JNewman v. 
Jidinson, 1 Vein. 45. liEvisE to pay Debts. 

A freeman of London settles a jointure on marriage 
ill lieu of his wife’s cu'^toinary share of his personal 
estate, and then ty will gives two-thirds of his per- 
sonal estate to his daughters, and one third to his suns, 

and decreed according. Love v. , 1 Vern. 6. 

Custom of J. ox don. 

Goods devised to A forlifol and after the death of 
A to the heir of 15. B.dies in the life of A. Decreed 
the goods sliould go to him that was heir of B at Ids 
death, and nut to him who was his heir at the death 
of A. Ihinrs v. Clarendon, 1 Veru. 35. Interest 

VISITID. 

J^egaclcs W'crc given to infants, to be paid at 
twenty-one. They shall have maintenance during 
tlicir minorities. Hennesey v. Parrot, 1 Ch. Ca. 60. 
Infant Mainifnaxce. 

Where a man vests his estate in trustees for per- 
formance of his will, and for payment of debts and 
legacies, and tiicn makes his will, directing the trus- 
tees to pay several legacies, and the surplus to his 
heir, ami makes his wife cxecQtiiz, but does not ex- 
pressly give the personal estate to her, the personal 
estate, in this case, shall be applied in ease of the 
rdal. Grey, 1 Clu Ca. 296. Exoneration 

Oir Real ]S4Ta.T£. 

. Legacy to a child, at twen^-one. It shall have 
interest m meantimte, espedalfy where no xnaiiHe- 
I nance is provided for it. 2 Vent. 346. Infant 
* Maintenance. 

If a man devises his lands io S, and desires that 
the said S should pay his debts, or if it be, the said S 
paying his debts, or if, immediately after the devise of 
liis lands, he appoints or desires that his debts should 
; be paid, or if hsi use any expression in his will where- 
I by It appears that he nad any intent to charge his 
lands with his debts, in such case his land will stand 
charged : but in the case at bar, where the testator 
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had. in the begimuiig'of his will. said, that he desited 
that all.his just drots should be||aid, and aftcnvarcHs, 
in the said will, he gave several legacies and devised 
lands ; it was held, that his devisee was not charged 
i^th the payment of the debts* Ati^n, 2 Frecin. 192. 
Charge on Real Estate. 


3* IVhat Estate is given, 

(a) Generallii, 

(b) Fee Simple, 

(c) KstaleTaiL 

(d) Far Life. 

(s) Joint "tenancy. 

Tenancy in Common, 

(a) Generally, 

Devise, subject, as to part, to a devise to trustees 
and their heirs for debts in aid of the personal estate, 
and. as to part, to mortgages in foe. to sons and a 
daughter, and their respective issue male, in strict 
settlement, &o*, with power to the sons respectively, 
when in possession, to convey or appoint all or any 
part to trustees on trust, by the rents anti to 

raise a rent charge, as and for c /ruitii'*e lo* .«ny w'itc 
or wives, for each such wife's tu* • ai Ido oti'y. and 
also to charge portions by deed an<! to lease for twenty- 
one years. Execution of the power, by conveyance to 
trustees and their heirs on tiust, by the rents and pro- 
fits to raise and pay a jointure during the wife's na- 
tural life only, and charging portions, with covenant 
for title, and for quiet enjoyment by the trustees dur- 
ing the natural life only of tlie wife. As to the estate 
of the trustees at law, qnwre 7 the court of K. H. cer- 
tifying that they took an estate in fee, and the court of 
C* J*. that they took no estate, w'hatsuever. Wykliam 
V. Wyklumi, IB Ves. 396. I’ower. 

A money legacy to two, not executors, jointly and 
between them, is not a joint icnancy, but is a tenancy 
in common, the words meaning the same as ** to be 
equally divided between them." Verkins v. Baynton, 
1 13ro. C- C. 118. Tenancy in Commqs ; Joint 
Tenancy. 

A man. having daughters by his first mairiagc, 
died, leaving his second wife enceinte^ having first de- 
vised part of a tiust estate to his wife for life ; and if 
the child en ventre proved a daughter, then the trus- 
tees to convey to his daughter, and to pay tlu'ai the 
profits in the mean time. The child proved ; ligh- 
ter. What estate shall the wife take by the devise 1 
Ball V. Smith, 2 Vern. 633. 

A devise to A for life, and after his decease, to the 
heirs male of the body of A. and the heirs male of tiie 
body of every such heir male, severally and succes- 
sively. as they should be in priority of birth. &.C., re- 
mainder over. Whether this be a tenancy in tail, or 
for life only! Legate v. Sewell, I P.W. 87- 2 Vern. 
551. Estate Tail; Estate for Life. , 


(6) Fee Simple, , . 

A- * I 

Testator gave to his heir one shilling.'hnd devised 
to W all bis lands, and in the next sentence, gave to 
him all bis goods, chattels, personal and testamentary 
estate. Held, that the fee simple of the lauds passed 
to W. Bradford v. Beljield, 2 Sim. 265. 

A testator, after giving his wife an annuity for her 
life to be issuing out of ** all his real estate, lands, 
and heieditaments in P," devised “ the said estate, 
lai^s, and heieditaments*' to bis ^ughfor and her 
heirs ; but in case his daughter died under^ twenty--' 
one and without issue, he devised ** the said estate^^ 
lands, and hereditaments" to his wife for her life, and 
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after his decease to the children of A, share and sham 
alike. Held, that shbjoct to the previous iritorcsts 
given to the daughter, and to the wife, the children of 
A living at the lostdtor’s death, took an estate in fee. 
in the lands in P. Wilkinson Russ. 1*15. 

Gift of a mortgage security for money will pass^he 
fee, if the estate be mortgaged in fee. Renvoize v. 
Cooper, 6 Mad. 371. 

Devise to testator's wife, she paying his debts, and 
15/. to A B if so much can he shared, and wii|t of the 
estate to go to A 11 after her death, gives her the fee 
and power of sale. Dolum v. llewen, G Mad. 9. 
Pou tn OF S \Lr.. j,. 

Devise to the testator's wife, and aftcMier decease 
to the heirs of t%r body, share and shanS> alike ; add 
in default of issue to he lawfully begotten by him; to 
be at her own disposal. A dies, and leaves six child- 
ren by his said wife : Held, that the wife took an es- 
tate for life only, and that each of the six children took 
aiec-simplo in rebtaindci, expectant on the deterinin- 
ation of the mother's life estate in one sixth part, as 
tenant in common, d return v. //aimed, 1 Mcr. 448. 
Ivvi ArK Foit Ln K. 

(ic.u ral di^po^ilion of .ill the testator's estates, real 
or pci- mi*', to his wife and two children, to lie equal- 
ly divided among flicin, subjcc't to annuities ; on death 
to devolve to his (diildren equally ; liiu portion of the 
w'ife, upon her death, to his children equally ; .upon 
their death before her, their portion to her during life, 
with a limitalioii over ; upon the death of all without 
issue of the children, wlietlier an estate for life or 
absolute to the wife ; quwre ? Chalmers v. Storil, 2 

V. .V D. 222. 

Testator devised real estate to A in tail male, re- 
mainder over, and gave a sum of money in trust to be 
laid out in land tobetettleil to the same uses ; by co- 
dicil he devised tlie same real estate to 11 and his 
heirs,' and gave every thing that he had given by his 
will to A, in as ample a manner to 11 ; 11 is tenant 
ill fee of the real estate, and is entitled to Imve the 
money paid to him. Younge v. Combe, d \'es. 101. 

(’oustruction of a will and several very inacciirafo 
cmlicils upon a disposition on the personal estate ; as to 
the interest, whether absolute or for life ; as to the extent, 
wlmther general or sjiecifie and exempt from debts. 
Ctne V. ISussetC, 3 Vcs. 1.55. 

Whether the word “ hercdilamcnt’* alone will carry 
a fee ; tjun re'f IJenn v. Moore, 3 Aust. 701. Es- 

,■ \ I K F ••.F>5IMI'LE. 

Whellicr a devise of lands to A " afterpayment of 
luy just debts and fiiueial cxpences," will C^rry the 
lee ; qua- re ? Id. ib, 

A devise of all " my lands, tenements, and heredi- 
lameiits to A," will carry the fee if that appears to be 
the general intent of the tesbitor. Id, ib. 

IJevisu to G for ever, that is, if he have a son or sons 
who shall attain twenty-one : but if G should chance 
to die without son or sons to inherit, my will is, that 
the sou of my son W shall inherit. 'I'his is a fee-, 
simple to G with an execuloiy devise to the sun of 

W. Heath V. Heath, 1 llro. C.C. 147. Execu- 
tory Devise. 

Devise of all my estate at C H to A for life, re-' 
maiiuler to .11 and C, is a devise in fee to 11 and C. 
Price y, Cih 80 H ,2 YAen, 115. 

I Devise of all that ** eiAate" testator bought of M, 
held to pass the fee ; so held also as to another ch||use 
which was a devise pf '*thc reversfon" of th^i tene- 
ment hj^ sister lived in after her death. Held, contra 
as to o&er devisep, being, first, ** all those houses .he 
bought ofTW, containing three dwellings with all 
their appurtcimncei;" and next as to a devise of ** the 
tenement In the possession of M B presently after his 
death. . BailU v. Gale, 2 Ves. 4d. 

The words *' I devise all my temporal estate" the 
same as *■ 1 devise all my worldly estate" a fee, 
V Y 2 
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and this the plainpr, where it is afterwards said “ all 
the rest of my real estate ; the won! rest being a term 
of relation. Tanner v. H i.se, 3 P. \V. 296. Ca. 
temp. Talb. 284. | 

.Devise to dhugliters to augment portions, construed | 
a devi<%e of fcc-simplc. Carpenter v. Chapman, 9 
Mod. 92. 

A devises all the rest and residue of his real and 
personal c.’ktate whatsoever. This will pass a fee. 
Murry v, ll'i/ar, 2 Vern. 664. 

A messuage was settled upon A for life, remainder 
to T1 in tail, remainder to A in fee. A devises all his 
right, title, and interest in this house to 11 who was 
bis .son, but without adding any wor^s of inheiitance. 
Jlehl, that hy this devise the fee passes. Cole v. 
Rau linsoHf 3 ilro. P. C. 7. 

Devise of land to A, paying out of the rents or out 
of the land a certain sum, is no fce>simple, otheiwise 
if the devise was paying a certain sum generally, with- 
out saying, out of the land. Jtau'ker v. iinckland, 2 
Verii. 106. 

A, being seised of lands of 10/. per annum in po.s- 
scssioD, and 34/. pcranninn in reversion, gave certain 
legacies to be paid at certaiu diOerent limes, and 
then devised all his lands to his yoitMgost son II, who 
did not pay the legacies within the titne : Held, that 
a fee passed to 11. because it appeared tliat tlie sums to 
be paid weie more than the profit of tlie hinds in pos- 
session would amount to in that time. Reake v. Ley, 
1 Precm.479. Condon., Hr. of, Ufi.ief against. 


(c) Tlstatp- Tail, 

Devise to A, 11, C, &c. share and share alike for 
their lives, remainder to their pjspectivc ciiildrcn for 
their lives, and so to be continued from issue to issue 
for life •, but if any of them die leaving no issue, their 
shares to go to tiic survivors for their lives, and the. 
issue of .such of thoni as shall be dead, and for default 
of any issue, then over : held that A, Jl, (", ^<c. take 
estates tail witli cross remainders. Mortimer v. HV.st, 
2 Sim. 274. 

Devise to A for life, and to her heirs, the issue of 
her body for ever for their lives, and in rase A has no 
son, then to her eldest daughter, followed by a pro- I 
vise coiitAining a devise over if A left no issue, or < 
they should heroine extinct, creates an estate tail in 
A. Reece v. ^bteel, 2 ISim. 233. • 

Devise of freehold and leasehold to A for life, and 
after his death to the heirs of his body, their lieirs, 
executors, &c. : held this gives A an estate tail in 
the freehold and .absolute interest in the leasehold. ' 
Khuh V. Ward, 2 S. & S. 40.9. j 

Devise in trust to permit A 11 to enjoy estate daring 
his life, and after his decease, his hist and other sons 
and daughters now living, suciressively for life, as they 
wem in juiority of birth, hut tlie sons to be preferred 
in sucression to the daughters, and the heirs of the 
body or bodies of such sons and daughters res|>ec- 
tively hssuing, and for default of such issue in trust to 
testator's own right heirs for ever : liclil on death of 
A 11, his eldest son entitled t6 estate ns tenant in tail, 
and not a mcro life estate, and then to next child of 
A B in succession. Creen v. Staples, 6 Mad. 86. 

Devise to A, and -.after Ais death to his first and 
other sons, and default of male issue, then unto hit 
ckM and othef daughters, and to their heirs male 
for ever. An estate in tail, male in A. Wight y. 

15 Ves. 664. ^ 

The dev Ac to J W, &c.and their heirs in due sne- 
ce&sion, atf named, with usual limitations, gives an 
estate ta^ to the firet taker, who having a son bom 
alive, and since dead, is as his peisonal representative, 
entitled the personal estate absolutely. Steal fhnl v. 
PouieHf ]^11& 11. 1. ^ •' 


Devise and beqnesjt to A, and the.hcir.s of his Ixuly, 
with limitation over, in case of no such heirs';, held, 
an estate tail in real estate, and an absolute interest in 
personal, the limitation over being void ; but if 'ejE- 
pressed " if he leaves no such heirs,*’ it would be 
good, as confined to the time of the deafli*. and not 
after an indefinite failure of issue. CroSie v. De 
Vandes, 8 Ves. 197. 

A limitation that will create an entail at law, will 
have the same effect upon an equitable estate ; there- 
fore, a devise in fee to pay debts, and then to the use 
of A in trust for B for life, remainder to the heirs 
male of his body, is an entail in B. Brydges v. 
Brydges, 3 Ves. 120. 

Where the issue cannot take but through the father, 
there, though the father has only an estate for life, 
given him by express words, yet he must, by neces- 
sary implication, to effectuate the intention of the de- 
visor, take an estate tail to convey that estate to his 
issue. Manderille v. Carrick, 3 Kidgw. P. C. 365. 

Devi.se to trustees to pay debts, then to stand seised 
to the use of A for life, without impeachment of waste, 
after his decease to the use of the heirs of his body 
Kcverully, rc.spoctive]y, and in remainder, is an estate 
tail in A. Jones v. Morgan, 1 Bro. C. C. 206. 

Dcvi.*:c to trustees to pay out of rents and profits^ 
after deducting rates, taxes, and repairs, the residue 
to C. S, and his assigns for life, and after his decease 
to the use of the heirs male of the body of C S, and in 
default of su(‘h issue, remainder over, not an estate 
tail ill C S, the uses not being executed in him. 
Jtenpland v. Smith, 1 Bro. C. C. 76. See observa- 
tions on this rase, 11 Ves. 465. 

Devi.«e of lands to A for ninety-nine years, if he 
should so long live, and after the determination of tho 
tel in, to the heirs of the body of A, and in default of 
such heirs, over ; held an estate tail in tho heir of tho 
liody of A, as an executory devise. Harris v. Barnes, 
Amhl. 661). Dxvisc Kxkcutory. 

Devise of land to W for life, remainder to his first 
son for life, reinaiader to the right heirs male of his 
body, remainder to the second, &c. sons of W, and 
the heirs male of their bodies, remainder to T for life, 
and i^fter to his firet heir m^c of his body, and for 
want of such, over : held T took an estate in tail male. 
Duhher v. Trollope, Arobl. 463. 

A devise to a man for life, and if he die without 
heir male, remainder oyar, makes an estate tail. The 
words ** fur want oF such issili” make an estate tail 
by implication. Id, 463. 

Devise of premises to A, and the issue of his body 
living at his death, and for want of such issue over ; 
is an estate tail in A. UiiiversUy of Oj^ord y.Clif* 
ton, 1 Kden, 473. S.C. Ambl.386. 

Devise to S for life, remainder to his eldest son 
and Jiis issue male, and for want of issue of S, to, &c. 
S died without issue, and, held he took an estate tail 
in remainder, like in Stanley v. Lennnrd. Langley 
y. Baldxoiii, Ambl.355. S."C. 1 Kden, 87. 

Devise to T for life, remainder to trustees to pre- 
serve, ^ic. remainder to the heirs male of T and 
their heirs ; provided if T should die without issue 
male living at his death, then over : Held T took an 
estate tail. . Wright v. Peamn, Ambl. 366. S. C. 
1 Eden, 119. 

One having several children devises land to one of 
them and his heirs, and for want of such to the 
heirs of his otlier children : Held, the first devise 
was an estate tail. Pickering v. Tovfers, Ambl. 
363. 

Devise to G and hehs of his body, the males hav- 
ing the preference, and succeeding accorqing to their 
birth, and the trustees to preserve coDtingent remain- 
ders during the life of G : Held O lodK estate tail. 
Sayer v. Maiterman, Ambl. 344. 

Feme covert will pursuant to power, loaves to 



estate tail. 


1419 


Construction^ what estate, WILL. 


her hu^nd *' the profits ajp.d revenues of my es- 
tates of A and 15 for life, and after his death my said 
estates U) my children if 1 should leave any to sur- 
vive me. but if 1 leave no such child or children, nor 
the issue of such, the said estates tf) J II, making him 
sole heir 'in default of issue, and after the death of 
my husbiand.*’ I'he children take an estate tail, not 
fee simple, and the rctnaiudor to J 11 is good, not a 
contingent executory limitation on her dying without 
children living at her death, but a general dying 
without issue* Sotithbif v, Stonehonte, 2 Ves. Gll. 

A devise of testator's "estate at A,” without 
more, will comprehend his whole interest in the lands 
rather than be rcfenible to the mere locality. If, 
liowever, words of limitation be added, they will de- 
termine the extent of the benefit, hi. ib, 

(j devised to A for life, and no longer, and after 
his decease to such son as he shall have, lawfully to 
lie begotten, taking the name of 11, aiul for default 
of such issue, then to 15 and his heirs for ever : Hold 
that A must, by necessary implication, to cliccfuatc 
the manifest intention of the testator, l)c construed to 
take an estate in tail male, notwithstanding the ex- 
press devise to A for his life, and no loiigci. Ilohhi- 
»on V. llobinstm, 3 Atk. 736. 1 llurr. . 2 V'es. 

225. 

So in a cause between the w^’ -v of testator 
and his heir at law, .Ickyll, M. h. declared that A, 
the devisee (above-mentioned ) was entitled only tf> 
an estate for life, with remainder to his ehlest son, 
and if but one son, for his life, and that the remain- 
<Icr would go over to \V II testator’s heir at law. hh 
738. 

ilevise to A for life with power to trustees to settle 
a jointure on his wife, and subsci^uent tlicrcio, in 
strict settlement on tlie issue of such marriage ; Imt if 
A should die witiiout any issue of his body, then over. 
The latter words give him an estate tail* by iuiplica- 
tioii. Atlanson v. CiUhemi\ 1 Vos. 24. 

A devised to H and bis heirs, and said afterw'ards, 
" if he shall die without heirs of liis boily this 
contrriuls the devise to an estate tail, l^ampleq v. 
Blower, 3 Aik. 368. Vide Lee v. Pneiiii.T,3 Jlro. 

381, where this case is stated fiom the register 

book. 

A devise to A for life, and to the iicirs of his body 
so unites tlic two estates as to make the first taker 
tenant in toil. Shfj)pard v. Gilhoos, 2 Aik. 444. 

A devised all his lands, &c. to liis ai.d if it 
should happen that sho should have no son m - • ,ugh- 
•tcr by him begotten upon her body, and for want of 
such issue, then the said premises to return to his 
brother 15, if he should be then living, and to liis 
heirs for ever, paying to two oilier brotliefS 150/. 
w'ithin a year after the wife’s death. Decrrecd io be 
au estate tail in the wife, and not an estate for life 
.only ; that by " no son nor daughter,” imisl Ik; under- 
stood " no issue ; * and that she ouglit not to be re- 
strained from committing waste. U'yh/ v. Leu in, 

1 Atk. 432. Waste. 

To one for life, and to the heirs of his boily, has 
always been held to be an estate tail ; but where it is 
to one for life, and a^'ter his death to Reissue of his 
body, there is no instance where it has been so con- 
stiued. Meure v. Meure, 2 Atk. 265. 

A devises lands to J, Jiis wife for life* dien to his 
son II for life, then 40 his son G, end his heirs for 
ever ; if he died without heirs, then to his two daugh- 
ters K and L. This is an estate tail in G. Tyie v. 

Forres. 1. 

A, having the reversion in fee of lands, setded upon 
the marriage of H, his son, in the usual manner, de-^j 
vises all lands in that settlement on failure of issue of 
the body of 15, and for want of heirs male of his own 
body to his daughter F, and the heirs of her body. ! 


This will does not give an estate tail by implication 
to 15. The devise to F is executory, and is void, as 
being on too. remote a contingency, hi/, JAtnesbo- 
roiip^h v. i'Vr, Forres. 262. Limitation too iie- 
MOTE ; Estate bv Isipmcation j £xi-.ruTOiiv De- 
vise. 

Where there is a devise to the heirs male of the 
b^y of any person, he shall take an estate tail. 
htnocoman v. Bethlvm Iloitp,, Ambl. 793. ■ 

A devised 10,000/. to trustees in trust, to be laid out 
in lands, and to be settled on 15 for life, witiiout waste, 
remainder to trustees and their heirs for the life of B, 
to support contingent remainders, with a power to B 
to make a jointgre ; rcmaiiider to tlie heifsof the body 
of 15, remainders over ; and by the same will devises 
lands to 15, to the same uses, and dies, leaving C 
executor ; 15 sues C, the executor, for the deeds re- 
lating to the laiuls that are in his hands, and to have 
the money laid out in lands ami settled : decreed, 
that 15 had hut an estate for life in tlie lands, and so 
not entitled to the deeds; hut that they were to be 
brought into court, and that tlic lands to be liought 
with the money were to bo seitloil on I! for his life 
0 '*!y, reiirdiruler to his lirst, Cvc. son. But on appeal, 
1‘ was decreed t'#have an cslale tail in the lands de- 
vised, and coiisei|ucntly tc he entitled to the deeds 
relating thereto, though .as lo tlie lands to be pur- 
chascil, that being executory, and in the iiower ot the 
court, 15 was to be but tenant fur life, witli reinaindur 
to his first, &:c. son. Popillon v. Foil*®, 2P. W.471. 
2KcI. 27. Dki-ps, Possession or. 

.1 being si:isi‘il of some lands in fee, and eexiui que 
tru^l of Ollier lands, devises them lo A for life ; re- 
maiiiiler to his first and second son in tail male, 
(going no ferlhcr) ; and afler A’s dcalli, without 
issue male, then lo axharity : held, that A was tenant 
in tail until issue burn, saving as to the trust estate. 
Att. Gen. v. Stilton, 3 lire. P.'C, 75. S.C. 1 P,W. 
754. 

In a devise of land to A for life, and if A die with- 
out issue, then to B ; though here is an express estate 
for life to A , yet the suhsenuent words will turn It 
into an estate tail ; hut where lands arc devised to A for 
life, remainder to tnislecs, &r. rcniaiuiler lo his first, 
^c. son ill tail male, Aic., and if A dies without 
issue, then, Ac., this will not give an estate tail to A ; 
hut the words without issue,” ninsl be intended 
** without such issue.” Jilnckboniv. F//g/ri/, 1 P. W. 

Devise of land to the testator’s serond son for life, 
he or liis heirs, paying a rent thereout to the eldest 
soil for life, and after the death of the .second aon and 
his wife, remainder to the first, son of the second 
son ; the wife of the second son had an estate for life 
by implication, by the opinion of Ld. CIi. Parker. 
iViltis V. fnivas, I 1\ W. 472, 10 Mod. 416. S. C. 

One devises liis lands for payment of his debts, 
and tlien to A for life, with power to make 'cases, &c. 
renialmler to the heirs male of the body of A ; though 
this be but the devise of a trust, and executory, and 
expressed to he to A for life, yet it is an estate tail in 
A, harrable by a fine and recovery ; .scciis, in case of 
marriage artudes to settfh .in c.statc on A for life, re- 
mainder to tlie heirs male of hi.s boily, this beiiig^an 
agreement to do a future ^act, and in which the issue 
are particiilaily considered, and looked upon as pur- 
chasers. Bale V. Coleman, 1 P. W . 142. ■ 

Devise to A and his posterity. Lrt. Keepet tl^ght 
this wdhld create an estate tail only ; but the M. K. 
being of opinion' that such a devise would amount to 
a fee, Ld. Keeper ordered precedents to be searehed. 
Att. Gen. v. Bamjicld, 2 Fiecin. 268. 

A, by deed on his marriagp, settimi bis estate upon 
the issue of the Carriage, remainder to his own right 
heirs ; and if lie should die without issue 
leave one daughter, then the lands to be clia^'ed with 
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3000L for her at twenty-one. ami 150i. yearly main- 
tenance. in the moantnue ; A having llien no issue, 
by his will devised thus : “and whereas by the set- 
tlement made on my wife. 1 have reserved the inherit- 
ance of my lands' in myself, after the estate tail 
therein is spent : now in case 1 die without issue, or 
that such issue shall die without issue of his or their 
body, or that tlie estate tail limited by that settlement 
shall determine, 1 give :jtl my said manors to my 
kinsman B, and to his first and other sons in tail 
male, remainder to (y in fee.” A had afterwards a 
daughter : held, that this daughter was entitled under 
the will to the whole estate as tenant in tail, and that 
Btook nothing. Cornwall v. WilUatMi, Colics' 1*. C. 
117. Will, C. of, who takh. 

A devise by a father to a si^cond son and his heirs 
for ever, and fur want of such heim, then to the right 
heirs of llie testator, is an estate tail : but had the 
devise over been to a stranger, the second son would 
have taken a fee simple, and con.scqncntly the devise 
over had been void. Notlimrham v. 1 P. 

W.23. I*AnF.NT & Cut 1.0. 

A, having a son and two daughters, devised the 
estate in question to his son and his heirs ; provided 
that if the son should die before twijnt\-one, or with- 
out issue of his body, then it should go to testator's 
two daugliters. A died, and the son lived to twenty- 
one. and made his will, and devised the estate to 
plaintifT. The court inclined, that tlie son had but an 
estate tail, and so the devise to the daughters took 
effect, the son having died willimit issue. Halier v. 
Jennings, 1 Freem. 609. 1 Ld. Bayiu. 505. S. C, 
nom. Helliard v. Oun.Ol. 1 F«;cni. 610. 

12 Mod. 270. Carth. 614. 

A house, together with thee furniture thereof, is 
limited to a feme, and such heir of her body as should 
be living at her death, and in default of such, remain- 
der over. The female has an estate tail in the house, 
and the absolute property in the furniture. Itiahnrd^ 
son V. Ahn ' frarenn^f 2 Vern. 324. Limita'Iion of 
X^fRKONAI.S. 

Devise to A for life, remainder to iho heir of his 
body, (though in the singular number,) i.s an e.statc 
tail. id. ih. 

A devised his land to his wife if slic did not marry, 
and if she did, then his eldest son should ( liter pre- 
sently, and hold the land to him and the heirs male 
of his Imdy. remainder to his other sons in tai^niale. 
1'hewife did not marry ; yet decreed that the son took 
an estate tail by the will, Ihuugii he sliuuld not enter 
till the marriage or decease of the wife. Jou ford v. 
Cheek, 3 Lev. 126. Pnir. oi . 

Where A devised to B for life, and to his heirs, 
and for want of heirs to (^ in like manner, and for 
want of heirs of him, to D, and his heirs for ever. 
B and C were brothers, and 1) was their cousin and 
heir : held, that B and (' took but an estate tail, and 
that the rcniaindcr over to- D was good. Parker v. 
77irtc/(er, 3 Lev. 70. 

A devised land to B his son, and if C his daughter 
.survived B and his heirs, then she should have the 
land. Adjudged, that B had' but an estate tail ; but 
if the will had said that S, a stranger, should have 
the land if he survived B, B woiiki have taken an 
estate in fee. Webb v. llerling, Cro. Jac. 415*'' 


(//) For Life. « 

Devise to A for ninety- nine years, if he -should so 
long ; mmainder to his first son, - then unborn, for 
tiinety-iiiue years, if lie should so long live ; and so 
on in tail male to such first son lawfully issuing for 
ever ; and for want, and in default of such issue of 
such first son, to the second and other sons succcs- 
sivelj^ (ar nincty-nino years only, in case he. should so 


for life. 

iQng live ; and that such elder son, or the issue of such 
elder son should have no greater estate than for ninety- 
nine years, determinable at his decease ; and if there 
should be no issue male of A, at the time of his (A’O 
death, or in case l9icre should be such issue male at 
that time, and they should all die Ircfore. twenty-one 
without issue male, then to B for ninety-bine years, 
if he should so long live, &c. : Held, that A took un- 
der the will an estate for ninety-nine years in the 
freehold estates, determinable with his life, and the 
same estate in the leasehold, if they should so long 
continue: and that, upon his death, his first son 
would take an estate for ninety-nine years in the 
freehold, determinable with his life, and the remainder 
of the term in the leaseholds : but that the limitations 
to the second and other unborn sons of A were void 
as tending to piupetuity ; and the limitations over to 
B, iScr. after these void limitations were not accele- 
rated, hut were void also. Beard v. IFe.steott, 1 Turn. 
& B. 26. Limit, too remote. 

JJevise to M J, and to all and every the child and 
cliilrlnm, wlietlier male or female of licr body law- 
fully issuing, and unto his, her and their heirs as te- 
nants in common : Held, M J took estate for life, 
with remainder to her (children as tenants in common. 

! Jejrarii v. Uoniitcootl, 4 Mad. 398. 

J’roduco of estat(} devised for sale directed to be 
paid between J and A, the wife of B, in equal pro- 
portions, share alike ; and in case either should die 
leaving children, trustees to stand possessed of moiety 
so given to J and A to and for the use and benefit of 
.such child or children at twenty-one, etjually tobc 
divided if more than one ; and until twenty-one mo- 
ney to 1x3 invested in funds. Interest for children's 
in.iintcnancc. II' cither J or A should di^ without 
childien, survivor to take share : Held, J and A only^ 
tenants for life. Farthing y, Allen, 2 Mad. 310. 
j Devise of “ all my said manors, lands, tenements 
and cflccts, real and personal,” to one for life ; and 
after his decease to his issue male and the heirs male 
of such sons succressivcly one after another ; with re- 
mainder to A, “ and in default of his issue male as 
before j” then over to B, “ and in default of his issue 
I male as before then to the plaintiff. A held en- 
titled for life, with remainder to his first and other 
sons in tail male ; B to take in remainder in the 
same manner, and that the plaintiff was entitled to 
th(3 ultimate remainder in M*Namara v. LtL 
Wenlworih, Coop. 241. 

In a devise of real estate, words of limitation are 
rc(|i]ircd to give more than an estate for life ; as are 
words of (pialificalion to restrain the extent and du- 
ration of the interest in personal property. Adam^ 
son V. Armilage, 19 Ves. 418. Real Kstate. 

Devise and betiuest of real and leasehold estates to 
the devisor’s widow and her heirs, *' in the fullest con- 
fidence that after her decease she will devise the pro- 
perty to my family Held, an estate for life only, 
with remainder in trust for the devisor’s heir as per* 
souA designatd. Wright v. Atkyns, 19 Ves. 299. 

Devise to trustees and tlieir heirs, in trust to re- 
ceive the rents, 5cc. until A shall attain twenty-one ; 
and immediately after he shall attain twenty-one, to 
convey to the use of A for life ; and from and after 
the determination of that estate by forfeiture or other- 
wise in his lifetime, to trustees and their heirs during 
his life, upon trust to pxef^rve the contingent uses ; 
and after his decease to the use of his first and other 
^ns in tail male ; and for default of such issue, or 
in case of the death of A, takes a vested remainder 
for life after an estate in the trustees for so many 
years as his minority may last. Stanley v. Stanley^ 
i6Ves.491. 

Devise to B after the death of A. B being the 
iieir at law, a necessary implication for A for life* 
Dashwood v. Peyton, 18 Ves. 40. 
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Testator appointed his daughter in law his nde 
i xcoiitnx, to have and enjoy all his real and personal 
estate, all the goods, cattle, chattels, emnncratiiig se- 
veral other articles ot personal property during her 
life, but not to diminish nor con|Tiiit waste on the 
lands ; and his nighest heir at law to enjoy the same 
alter her death. An estate for life only in the whole, 
both real and personal estate, with lemainder to the 
heir at law. Gwyniie v. MutUloch, 14 Yes. 488. 

Devise in these terms ; “ 1 give to A iny farm and 
lands at H to him, his heirs and assigns, for ever ; 
and I also give to A ray farm and mnnor of K.’* An 
estate for life only in tlio latter. Vaicc v. Ahp. Can- 
terl/Mri/, J4Ves. 364. 

Devise of “ my copyhold estate at P, consisting of 
three tenements, and now under lease,” Ike, hut not 
specifying for what interest, an estate Ibr life only 
passes. Pettiivard v. Preseott, 7 \ cs. ,'}41. 

Devise after the death of the dovisor*s wife, if the 
devisee is lieir, the wife takes for life hv iiiipl teat ion, 
otlierwisc not. Cplon v. Ld, Prircrs, 5’ \ cs. 806- 

■Devise to trustees and their heirs in trust to receive 
and pay over rents and profits lo A, a feme coverl, for 
life for her separate use ; and after her dticease. lo con- 
vey to her daughters as tenants in coniinoii in tail ; 
remainder over. A takes an cipiitahle est:/i* f**r life, 
and may, by leasts and ndcas(! nakc n i. oi :o the 
p/vff/yw for an equitable rcc()\f » ; ti inghter 
lakes a vested estate when she coimss in essr, subject 
to he devested as the number increases ; the convey- 
ance ill execution of tlic trust need not wait the. rlcatli 
of \. Personal estate not exempted from the debts, 
ivc. by a charge upon the real. Cross- rcm.iinders im- 
plied. Bumuhif V- Onfliiit 3 X'es. 26(>. 

Devise t<) K during liis life only, and after tln! dc- 
^lorminatioii of that estate to the sai<l K’s lawful Issue 
male, and the lawful issue male of such holts, the 
oldest always of such sons of tlie said E to lie pre- 
fened before tlic youngest a<*cor<ling to seniority in 
.age, and for want of such issue in E, leimiiiiilcr over. 
This gives E an estate for life only. Ma'ndtrUle v. 
Cairtck, 3 Ridg. P. (3. 352. 

Devise of .ill the rest, lesidiie,- and remainder of 
estate, both real and peisoiial, unto A, (o he placed 
at intemst until her age of twenty-one or <lay of inar- 
riage, and then the whole thereof, together with the 
interest accumulated thereon, to he paid to her, to and 
for her use during her natural life, and from and im- 
mediately after her decease, unto the heirs of her boily 
lawfully begotten, equally to he divided hetwoen them, 
^tlare and sham alike ; and in default of such -sMie, or 
of the death of A before her age of twenty -on, or day 
of marriajje, then unto her the testatrix’s brother, Ts 
an estate for life in A. Jacobs v. Aipitt, 4 IJro. (3. C. 
642. 

Estate for life in real estates and in personalty by 
implication. Hamsden v. Uusmrd, 3 J tro. ( !. C. 236.‘ 

Testator gave legacy to his son, an estate in fee to a 
iicjihcw ; then several parts of his freehold estates, 
.ind a future piitehase of freehold to be imidc with part 
of liis]iGrsondl pro^ierty/and all his leasehold to his 
wife for life, then to his son and his issue lawfully be- 
gotten or to l)c begotten, to be divided among tliem 
as he should think fit ; if he die witliout issue, all, as 
well present freehold and leasehold, as the estates to 
he purchased, to be sold, the produce to go over; no 
part of his present freehold, or the estates to be pur- 
chased, to be sold during life of wife and son ; all the 
rest, residue, and remainder of his property and elTects, 
whatsoever and wheresoever, after paying debts, &c., 
tt) tlic wife. The son is tenant for life, and the de- 
vise is good ; but estates not mentioned do not pas.s by 
it. Ifockletf V, Mawbey, 1 Yes. J. 143. S. C. 3 Bro. 

82. DxVJSF. OVER. 

Testator gave 500/. ** to ibe sole uses of N, or of 
her children fur ever.” N took an interest for life in 


the 5001,, and it lielongcfl to her ciiildicn after her 
death. li'ewinan v. Mightingale, ICox, 341. 

Bequest of 1000/. to testutor’.H sister, and in case of 
her demise, 800/. to A, and the remaining 200/. to 
B the sister entitled for life, thoh to go in the propor- 
tions. Uillinutv.Sindom, 3 Bro- C,f3. 203. 

I’oslaior gives freehold and Icaschnld estates to his 
heir at law for life, remainder to K fur life, and to his 
first and other sons ; I’einainder to S and W for their 
joint lives, and totlm survivor of them, the survivor is 
only to take an estate for life in the tieehohl, though 
he takes the whole interest in the leaseholds. Awse v. 
Melhnishf 1 Bro. C. C.519. 

Bequest to A, and his heirs male, equally to be di- 
vitleil .niiong ihfm, share and share alike, construed 
lo A for life, remainder to his ehildren equally. IPi/- 
miv, VansiUiirtf Ambl. .'>62. 

Devise to Iru'itoes of money to he laid out in land, 
and to he settled .‘is eounsel should advise,, in trust 
fur A, and the heirs male of his boily, to take in suc- 
cession and |irh)iily, and the interest of the money till 
laid out to he [>aid lo A, his sons, and issue. A 
slial' have 1ml an estate for life, with nmiaiiider to the 
first .Hid tilher sons in tail, iVc. U'liilc v. Carter, 
ykiiiid 670; allirming 2 Kfleii, 31)6. 

r>rqiiesL of moffey in the funds to A, in trust for B 
an infant, and for such yomigiTson oi sons as B shall 
have, o<{ii:diy to he divided b(!t\veeii them ; and in 
C.1SC there shall he hut one younger son, then the whole 
te him. Held, that B took only a life interest, sub- 
ject to whii^li his younger ciiildrun took the wliole. 
iutrdenx, PnHenny, 2 Eden. 323. S. Ambl. 499- 

B devised llius, ” all my freehold estate of any na- 
ture or kind whatsoever, which at piesent is in iny 
jmwer to dispose of, 1 give to my wife,” The ques- 
tion, whether the. wife look an estate for life or in fee, 
was sent to B. li. Snelmm. v. Corbett, 3 Aik. 369. 

Tcstiilor dcviseil his estate to A in ease his daughter 
should die leaving no heiis of her boily : Hold, a gift 
to (he daughter for life, with contingent remainder to 
sucii heir of her body as should he living at the time 
of her death, iiemi v. iSW//, 2 Atk. (M6. Imci.ica.- 

'* Leaving” is a participle of the present tense, and 
relates to the time of the ihiughler’s dying. S. C. Jb. 

JVo weight has been laid on the want of tlie words ** for 
life/'* w'hen the intention of the testator has othcnirisc 
appeared, esjiecially in the case of a tiiist executory, 
i'oi l|jcn a court of equity is honiul in see a setUe- 
.'lumt made agreeable to the intention of tlie testator. 
0.(3. 2 Aik. 618. 

A gave B all his lauds, tenements, and messuages 
whatsiHiver, after debts, legacies, and funerals paid. 
'J'he debts being cliaigcd only coiiliiigenlly on the 
real, if the personal e>>tatc should he delicicnt : Hold, 
ll.ul ]>lainlifl' took only a life c'stiitu. Merson v. liUfck* 
/mi/c, 2 Aik. 341. 

Ill devise to (3 for life ; remainder to tinstccs dur- 
ing Jiis life to preserve contingent lemairidors ; re- 
mainder to the heirs of the body of (3 : Held, that C 
took only an estate for life, and llial heirs of the body 
were to be eorislrued wonls of piireliase. Colson v. 
Colson, 2 Aik. 246. iSue 2 Eq. Ab. 318. 

A bequest of an annual sum, to be raised for the 
support of the ehildren of H, to be paid them from 
time. to time as tlicir ncc«s,siiics require without regard 
to tlicir' father or mother, cannot be confined to the 
minority of the children. AtcxaiMer v. W^ksiloch. 
1 Cox. 391. Annuity. ” 

A uevises lands to his sister B and C, and their 
heirs and assigns, upon trust; that until his giran- 
daughter D should marry or die, to receive the profits, 
and thereout to pay her 100/. a year for her mainte- 
nance ; the residue to pay debts and legacies. After 
payment iheicof, in trust for the said D, and upon 
fuiihcr trust, that if she lived lo many a piotestaiit 
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of the church of Kogland, and at the time of such 
marriage l>e of the age of twenty- one or upwards, or 
if under tliat age, such marriage he with the consent 
of the said 15, i hen to convoy, witli all convenient 
speed, after such mairiage, to tho use of the said D 
for life, sans waste, voluntary waste in houses ex- 
cepted ; remainder to her husband for life ; remainder 
to the issue of her body, with remainders over ; and 
upon further trust, that if the said D die unmarried, 
then to the uses of 1) for life ; remainder to the son of 
liis other grandaugiiter E in tail ; remainder to the 
defendant C, remainder to his first and other sons ; 
remainder to A's riglit heirs ; and upon further trust, 
that if J) marry not according to the will, thou upon 
such marriage to convey to trustees, *as to one moiety 
to tho use of for life, then to trustees to preserve 
t:ontingent remainders ; remainder to her first and 
every other son, being a protestant, with remainders 
over ; and as to the other moiety, to the son of his 
daughter E in like manner. A dies, D attains her 
full age ; and upon a treaty of marriage with K, ap- 
plies to 11 and C for a conveyance to hci'sclf lor life ; 
remainder to her intended husband for life ; remainder 
to the issue of her body : 11 executes such conveyance, 
but C refuses ; D suffers a recuver^v of the whole to 
the use of herself in fee, and then inafrics F, who made 
a considerable settlement upon her : she covenants to 
settle her estate upon husband and wife ; remainder to 
first, &c. sons in tail j remaindc?r to survivor of hus- 
band and wife in fee. They bring a bill to compel (' 
to convey, &c. : decreed notan estate tall to D, but an 
estate for life sans waste, ut supra, as being the in- 
tent of A u|M)n the will, willi remainders over in strict 
settlement. Ld, Glenorchp v. hosriUe, For. 4, 

Devi^ to A for life, without impeachment of waste, 
remainders to trustees to preserve, &e., remainder 
to heirs of tho body of A. Held, that A is only 
tenant for life. Pupilion v. I'uvn*, Tit/gibhon, 38. 

One devises a third of all his estate whatsoever to his 
wife, and two thirds of all Ills real and pc'rsonal estate 
to his sun J and his heirs ; the wile has but an estate 
for life in the third part of the real estate. Chester v. 
Painter, 2 P. VV. 335. 

One having a wife and four daughters, devises lands 
to one of his daughters after the death of his wife ; 
this is a devise to the wife for life by implication, 
though the daughter was only one of the co-heirs. 
Hutton V. Simpstw, 2 Vern. 723. l*rc. Ch. 438. 
Oilb. Eq. Hep. 1 16. 120. 

Devise to A the testator's wife for life, and then to 
be at her disposal, provided it be to any of his chil- 
dren, gives an estate for life with a power to dispose 
of the fee. And where such devisee, with an after- 
taken husband, did by lease and release and fine, con- 
vey the promises to a trustee, and his iicir to the use 
of the wife for life, witliout impcaciinient of waste, 
remainder to her daughter by her first husband, and 
the heirs of her body j rtimainder to the son by the 
first husband and his heirs: this adjudged a good 
execution of the power. Tiimiinsnn v. Dig/iton, 1 P. 
W. 149. S. C. Salk. 239. JO Mod. 31. Com. 
Rep. 194. Power, Execvtiont of. 

A devise of lands to the heir after the death of the 
wife, by necessary implication, gives an estate for life 
to tlic wife. Otherwise, where the devise is to a 
stranger. . Cil u of London vV Garraway, 2 A'qeiu-^71. 
Heir at Law. 

A dtJvise to J tind his children, if he have childrcn, 
they take with their father; but if he have none, it is an 
estate tail. A devise to a man and bis children of his 
personal estate ; a child born after the death of the 
testator, shall not take. A devise to two and their 
heirs of their bodies, it U a joint estate for life, and 
several inheritances ; and so it is if there is a devise 
oyer ; but if there is a devise over, and one of tlieni 
4i^ without issue, a moiety shall go over to the rc- 


mainderrinan. A devise to the use of A, and for 
Want of such issue to B. A has a son and a daughter, 
they shall take as persons described, but shall take 
only an estate for their lives. Cook v. Cook, 2 Vern. 
545. (. 

A devises lands to trustees to pay debts and legacies, 
and then to settle remainder on her son B and tlie 
heirs of his body, with remainders over, and directs 
that special care should be taken in the settlement, 
that it should never be in the power of her son to dock 
the entail. Decreed the son should be only tenant 
for life, without impeachment of waste, and should 
notjiave an estate tail couveyed to him. Leonard v. 
Sussex, 2 Vern. 626. 

A devise to trustees and their heirs in trust for A 
for life, and to his first, &c. sons in tail, but if A dies 
without an heir male of his body begotten, then to go 
over. A is only tenant for life, and the words ** if 
he dies without an heir male,’* &c. do nut nve him 
an estate tail by implication. Bampjield v. ropham, 
2 Vern. 427. S. C. 1 P. W. 64. Salk. 236. 

Jf lands are devised to one generally, he takes but 
an estate for life, unless it appear plainly the testator 
intended him a greater, or that he is like to be a loser, 
or his person chargeable. Fairfax v. Heron, Prec. 
Chan. 68. 

Devise of lands to the heirs at law for twenty years 
after the death of the wife ; this is an estate for life in 
the wife by iinplicatiou, otherwise if the devise is to a 
stranger. Faulkner v, -Faulkner, 1 Vern. 22. Es- 
tate nV IMPUCATION. 


(e) Joint Tenancy* 

Devise and bequest of leasehold, freehold and copy- 
hold estates, to trustees, their heirs, executors, &e., 
upon trust to sell, and pay debts, &c. ; and after pay- 
ment thereof, to pay and apply the rents, dtc. to A 
for life, and after his dcccoso, devising and bec(ueath- 
ing to the heir or heirs at law of B, and the heirs, 
executors, Sec. of such heir or heirs, to whom the 
trustees were directed to convey and assign accord- 
ingly. Co- heiresses of B being also the co-liciresses 
of the devisor, take, not as co-parceners by descent, 
blit as joint tenants by purchase ; and therefore sub- 
ject to survivorship. Siraine v. Burton, 15 Ves. 365. 

F.SI ATK nv I'uacnASB. 

Joint-tenancy under a bequest of personal property 
to more than one, without words of severance. Id* 
371. 

ITeir, Ixsing also devisee, takes by purchase, not by 
descent, if the devised estate is not of the same nature. 
Id, ih* Heir at Law ; Estate by Purchase. 

Residue berpicathed to two, they take a joint in- 
terest. Agreement for severance as to the whole may 
be inferred from their conduct; dividing as the pro- 
perty was received. Crooke v. Be Vaudes, 11 Ves. 
330. 

Construction of will giving a vested interest, though 
subject to contingent charge, and creating a tenancy 
in common as to part of the pro^ierty, and as to the 
residue a joint- tenancy, there being nothing to con- 
troul the legal ellect of the words. Jackson v. Jackson, 
7 Ves. 535. : but on appeal it was held that though 
by residuary disposition to - testator’s two sons ** and 
tlie survivor, their or bis heirs, executora,” &c., they 
took as joint-tenants the leaseh^d and personed estate 
embark^ in trade, upon ail the circumstances, the 
tiansactions for twdve years, as kietweeu themselves a 
severance was to be inmlied both as to the profits and 
the capital. S. C. 9 \9&* 691. 

Legacy and residne bequeathed to two without 
words of severance, is a joint interest, and cannot be 
taken in common, under eflcct of previous disposition 
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of the interest with words of severance, viz. to be 
equally divided. Cvtifdee v. De Tandet, 9 Ves. 197. 

Notwithstanding the leaning of late to a tenancy in 
common, an interest given to two or more either by 
way of legacy or otherwise, is jot At, unless there are 
words of severance, as ** equally among," &c., or an in- 
ference of that sort arises in equity, from the nature of 
the transaction, as in partnerships, a joint mortgage, 
&c. MovU}t V. /i/rd, 3 Ves. 628. 

lif^uest to two, without words of severance, tliey 
take jointly. Jd, th, 

A legacy given two or more persons witiiout words 
of severance, makes a joint-tenancy, therefore his 
Honour determined, that where, in a will as to a residue, 
two thirds were given to and amongst the (‘hihlrcn of 
A and B ; they took as tenants in common, but the 
remaining third being given to the children of C, 
they took as joint-tenants. CampheU v. Campbell, 
3Bro.C.C. 16. 

Hevise of the residue of personal estate to the 
wife for life ; if she die without issue living at her death, 
to testator’s two brothers, or if one of them shall be 
dead, to the survivors ; they both died in the life of 
the wife; the legacy was vested in both as joint- tenants, 
and therefore goes to the representative of the survivor. 
Barnes v. Allen, 1 Bro. C. 181 > -ii UEsr, 

VnSTED. 

“ I give to my two sisters A ..ad ii the residue of 
my personal estate :-** Held, joint- tenancy. Keys v. 
Luffkin, Dick. 392. 

Devise to trustees, as soon ashisthrex! daughters at- 
tained their respective ages of twenty-ono, to rutivey to 
them and the heirs of their bodies ;is joint-tonants ; this 
not a joint estate, but to be constru^, as it may so 
that the conveyance must be at twenty-one respectively, 
with cross remainders. Mairuat v. Townhi, 1 Ves. 
102 . 

Tt lias been held, where there has been a devise of 
an estate to A at the beginning, and to B at the end 
of a will, they shall take as joint- tenants. U trick v. 
Lichfield, 2 Atk. 373. 

Devise of a residue of a personal estate to three, is 
a joint devise, and shall not survive. Webster v. 
Webster, 2 P. W. 347. 

A devise of land to A & B, and the survivor of 
them and their heirs, equally to lie divided betwixt 
them shaie and sliaiu alike ; A & B are joint tenants 
for their lives, and have several inheritances. Barker 
v. Giles, 21».\V.280. 

Devise to two, equally to 1)e divided, and to the 
survivor of them ; they are joint tenants. tMrk v. 
Clerk, 2 Vern. 323. 


(/) Tenancy in common. 

Bequest of an annuity to the children of *A, in 
equal shares and proportions, to continue during their 
lives, and the life of the survivor of them ; the chil- 
dren take as tenants in common, and there is no sur- 
vivorship between them by implication ; therefore the 
share of one dying goes to its representative. Jones 
V. Bandall, 1 Jac. & W. 100. 

Devise to A & B between them." These words 
constitute a tenancy in common. Laskbrook v. Cock, 
2 Mer. 70. 

A devise, after the death of the survivor of testator’s 
dauditer, to all and every (he child and children of 
his daughter, S S, who should be living at the time 
of her death, and to the heirs of such child or chii- 
ren for ever, equally, share and share alike ; afterward 
revoked by a codicil reciting tlie devise, and in lieu 
of it, directing the trustees, upon the death of the 
survivor of his daughters, to convey the lands char^ 
with 1000/. for a grandaughter, to the two sons of his 
daughter, S S, and their heirs ; the 1000/. to be paid 


by the grandsons so soon as they became entitled to 
the possession of the estate ; the grandsons take as 
tenants in common. Sytigo v. Hales, 2 Ball & B. 
499. 

Bequest in the form of a letter to the testotor’s* 
mother and sisters, expressed thus : *Mo be divided 
among you a tenancy in common among those 
living at that time, and the shares of tliore wno died 
in the testator’s lifetime lapsed. Ackerman v. Bur- 
rotes, 3 V. dc B. 54. 

Bequest to A & B, with direction that B shall be 
maintained. &c. during minority out of fund, and 
power to place B out apprentice : held, to create a 
tenancy in common. Gant v. luiwrence, Wightw. 
395. 

Devise to testator's wife for life, and after her de- 
cease, unto and among all and every their children in 
such manner, &'c. as she should in her life or by will 
appoint ; empowering iirr to sell and receive the in- 
terests for life, uikI appointing, after her decease, both 
principal and interest to and among tiieir children in 
such proportions as afures.\i(l. All the children having 
dicil in life of mother, who died without appointment, 
were held entitled as tenants in common to several 
estatos of inhejatance. Casierton v. Hiitfurland, 
9 Ves. 445. 

Bequest to A for life, and after her decease to B & 
C in c^ual moieties, and in case of tiie decease of 
either in the life of A, the whole to the survivor of 
them living at her decease : B & C have vested in- 
tcresU as tenants in common, subject to be devested 
only u]Km the contingency expressed. Harrison v. 
Foreman, 5 Ves. 207. Intkiiesi, vksieo. 

Bequests to be equally divided, share and share 
alike; they take in common and no survivorship. 
Bolger v. kfackell, $ Ves. 510. 

Words of survivorship in a will shall not defeat 
the effect o( ivords importing a tenancy in common, 
hut shall be referred to some time, as the death of the 
tenant for life, or even to the death of tliu testator, 
though a coustruclion not to be adopted if there can 
be any otiier. Russell v. Long, 4 Ves. 551. 

Legacy to A for life, and after her decease to her 
children ; if she should have none, to B & (', share 
and share alike, or to the survivor ; a vested interest in 
B & C, upon the death of the testator, as tenants in 
common ; although she survived them, dying without 
cliildreii. Perry v. Woiyds, 3 Ves. 204. Inteukst, 

VESW.D. 

Gift of a sliare over to the children of my late 
cousins, W U, and J U, share and share alike, at 
their respective ages of twenty-one ; that is a tenancy 
in common among those then living, and one of them 
dying in the life time of the testator, that share is 
laps^. Martin v. Wilson, 3 Bro. C. C. 324. Lapsep 
Legacy. 

Legacy of 10,000/. to two sisters to lie equally di- 
vided when they should arrive at twenty-one, is a 
tenancy in common ; and one dying under twenty -one, 
her share shall go to her representative. Jolliffe ▼. 
East, 3 Bro. C. C. 25. 

Gift of a particular fund for life, then to residuary 
legatees as such, theit the residue given to them as 
tenants in common ; the particular fund is part of the 
residue, and vests accordingly in them as tenants in 
cominion. Pitt v. Benylhi, 1 Bro. C.C. 589. 

Devise of the profits of land in trust ^hfe^is six 
younger children, to be distributeef in joint «V equal 
propostions : held, a tenancy in common. EUrUhe 
v. Ettrieke, Ambl. 656. 

Devise of lands to younger children equally, as 
tenants in common, with ben^t of survivorship: 
held, to refer to a survivorship spblfeBi of in the former 
part of the will, and theretore to be a tenancy in 
common, with a limitation to the survivors after tJie 
death of any before twenty-one without issue. Hanes 
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V. /faioM, 3 Atk. 624. 1 Ves. 13. 1 Wils. C. B. 
166. 

The court inclines against joint>tcnancy. as an in* 
convenient estate ; and so do courts oif law, now, 
though formerly they favoured it. S. C. ^ 

In deeds, which receive their operation from the 
statute of uses, the words ** etjually to be divided** 
make a tenancy in common. Sm secus, in common 
law conveyances. In Jiigden v. Vdllier, 3 Atk. 731. 
2 Ves. 252. Ld. Hardwicke said, that though deeds 
to uses must be construed likje common law convey- 
ances as to words of limitation, yet he saw no harm 
in construing them otherwise as to words of regula- 
tion and modification of an estate, as the words 
“ equally to be divided,*’ are. * 

Devise to trustees by sale or mortgage to pay debts, 
the remainder to go and be equally tlivided among 
three children, and the survivor of them and their 
heirs for ever, a tenancy in common. Stones v. 
Ueanly^ 1 Ves. 166. 

Where testator devised to trustees in fee, in trust 
for his three sisters and their assigns, and as his said 
sisters should severally die, he gave the jirciniscs to 
their several heirs: Held, that the sisters should take 
:is tenants in common, and not asjojnt-teiiants. Shep- 
jmrd V. Oibitons, 2 Atk. 441. 

'riie woids ** share and share like,” have Iwen held 
for 200 years to be a tenancy in common. Heath v. 
Heath, 2 Aik. 122. 

Will can never relate to a child who was not in rsse 
till some years after testator's death, id. IVistiiu- 
MOUS Cziii.1). 

The word *' respectively*’ will separate an estate, 
and make it a tenancy in common, id. 

Testator devised to A and B generally, and added, 

my meaning is, that the rcnts*of my houses should 
be CH|ual1y shared between A and B :** I leld, that they 
lake as tenants in common, and not as j^int- tenants. 
Prince v. Jfeylin, I Atk. 493. 

A devise of a leasehold interest to A and her three 
sous, cfiually amongst them, rreates a tenancy in com- 
nioD, lliougli there is no mention of any division to be 
made. IVnrner v. Hone, Prec. Chan. 491. 55. C. 

Gilb. Bq. Kcp. 146. 

The words “ equally divided lictvvcen them,” make 
a tenancy in common in a will, but not in a deed. 
Thnislout V. reak, 8 Viii. Ab. tit. Devise, pi. 11. 

Devise of a debt to two, share and share alike, 
C(|uaHy to be divided between then, and if any of them 
die, tlien to the survivor, they are tenants in common, 
and not joint •tenants. Ld, Bindon v. Li, SnJi'olh, 

1 P. W. 96. 

A, by will, devises lands to trustees and their heirs 
in trust, that the profits should be enually divided bc> 
twccQ his wife aud daughter during the wife's life, and 
aftiT her death, he devised the same to the use of his 
daughter in tail, with remainder ; the daughter died 
during tlie raotiier’s life. Decreed this to Ik? a tenan* 
cy in common between the mother and daughter, and 
that during the mother's life, the daughter’s moiety 
ilid not descend or result to the heir, but was an iiite- 
icst undisposed of, and in nature of a tenancy pur 
autre vie, and should go to the adininistiator of the 
daughter. Phillips v. Phillips, 2 Verii. 430. Prcc. 
Ch. 167. 1P.W.34. S.C. 

One assigns a term to trustees, in trust to Mrmit 
h'lmscllf. to receive the profits during liis life, and after 
his death, in trus'l to permit his two daughters B and 
C, the executors and administrators to receive the pro- 
fits during the residue of tlie term, equally to be di- 
vided between them, they paying so much within tw'o 
years to his other two daughters ; U dies, C mort- 
^gages to 13 : Hdd, that B and C were tenants in 
/common, and not joint- tenants by the intentiod'of the 
father, which was to make distinct piuvisioos for them. 
Jlamll V. Hunt, I’rcc. Ch. 164. 


A devise of a term to A, and B paying 26/. a year 
out of the rents to^ one during his life, via. 12/- 10s. 
by each of them, is a tenancy in common. Kew v. 
Rouse, 1 Vern. 363. 

Devise to A fo' life, the reversion to B and C, to 
be equally divided betwixt them ; B and C tenants in 
common for life only. Peiltni v. Banks, 1 Vero. 66. 

A devise to two persons to be equally divided be- 
tween them, makes it a tenancy in common. Thick* 
ness v. Vernon, 1 Vern. 32. 


4. What passes by, 

(a) Real and Copyhold, 

(b) Personal. 

(c) Property acquired after the Will, 

(a) Real and Copyhold, 

A testator who died in 1818, after devising a freehold 
house to his wife and her heirs, devised the residue of 
his freehold estates, situate in four specified parishes, 
nr eisewhcrc in the county of Cambridge to two trus- 
tees and their lieirs, upon the trusts thereinafter de- 
clared concerning the same, that is to say, upon trust, 
that they sliould sell his several copyholds in the pa- 
rishes aforcKaid, and after satisfying the costs of the 
sale out of the monies thence arising, should pay the 
residue to his executor, for tlie purpose of satisfying 
ill the fii-st place certain legacies ; and he then de- 
vised all the residue of his real and personal estate to 
A B. ’riie testator, besides freeholds and copyholds, 
situate in the four parishes, had freeholds not situate 
in the county of C'ainbridge, and copyholds not situ- 
ate within the four parishes, and all the copyliolds 
had been surrendered to the use of his will : Held, 
that the beneficial interest in all the freeholds, whether 
situate in the county of (Cambridge or elsewhere, passeii 
to tlic residuary devisee; that the legacies were a 
charge only on the copyliolds situate in the four pa- 
rishes ; that no estate in those copyholds passed to the 
trustees, but only a power to sell ; that any surplus of 
the monies arising from the sale which might remain 
after satisfying the legacies, passed by the residuary 
clause ; that the copyhold not situate within the four 
parishes passed to residuary devisees. White v. I'ltty, 
2 Buss. 484. See this case further, 4 Uuss. 684. 

A testator devised ** all my manors, messuages, 
lands, tenements and hereditaments, whether freehold, 
Icascliold or copyhold, situate in the several parishes 
of M, C, L aud W, and also in the city of B, 
or elsewhere in tlie kingdom of England ;** he had 
no lands in England, except in the places specified in 
the will, but lie had a large estate in Wales, in the 
county of ('armarthen ; qiuere, whether the devise 
passed Carmarthen estate! Okedenw. Clifden, 2 Russ. 
309. 

J3cviscof*' all my freehold messuages, &c., the copy- 
hold parts thereof having been duly surrendered to the 
uses, of this tny will,** passes unsuncndcred, as well 
as Burtcndcred copyliolds. Oxenforlh v. Cawhcell, 
2S. &S. 668. COVYIIOLD, SuRUKNTlKIl OF. 

By the custom of the manor of Shap, the legal 
interest in lands of customary tenure, parcel of the 
manor, is not devisable, but is transferi^ by a deed of 
bargain and sale, having the effect of a surrender, in 
which the operating words are ” bargain, sell, and 
surrender,” and on the presentment or production of 
which, admittance is granted to tbe alienee; but an 
ecjuitable interest iu such customaiy lands is capable 
of being passed by devise, without regard to the cus- 
tom. A tenant of this manor who was seised of 
customary lands, conveyed them by deed of bargiiin, 
salc» and surrender to a trustee upon trust for such 
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person as the tenant by any deed, instraiii'cnt in 
writing, or by his last will or any rodicil thereto, or 
any instrument in the nature of a last will or codicil, 
to be by him legally executed, should appoint or de- 
vise the same ; and under the con^yance the trustee 
was admitted : held, that the equitable interest in the 
lands would not pass by an unattested codicil of the 
tenant. Willan v, Lancaster , 3 lluss. 108. Custom 
OF Manor. 

A testator makes a general devise of all his lands 
in nine parishes ; in five of them he had only lands 
in fee ; in three others he had only lands over which 
he had a power of appointment , in the other he had 
lands in lee, and also lands over which his power ex- 
tended. All the lands pass by his will, except the 
lands in the latter parish, which were subject to his 
power. Napier v. Napier, 1 Sim. 28. Tower, Kx- 

l-’UTION OF. 

Neither the words " I give and bequeath all my 
effects (after paying of every due demand),” though 
immediately preceded by directions touching the rents 
of a copyhold estate, nor the words “ what title 1 
have left to call my own,” will include the equity of 
redemption of that copyhold. Henderson v. i'or- 
hridge, 1 Iluss. 479. 

Testator having, surrendered some or’/ in ’v. copy- 
hold to use of will, devised all luscopjiiol :.»cs>’iage, 
&c. whatsoever and wheresoevd umI u liicii he had 
surrendered to use of his will : held, that surrendered 
;uid UQSurrendered passed equally. Strait v. Finch, 
2 iS. ^ S. 229. Copyhold. 

Under a general devise of all the rest, residue, and 
remainder of and in all and singular the property, es- 
tate and effects, which the testator should be pos- 
sessed of or enti||ed to, or over which he should have 
a disposing power at his decease, of whatsoiwcr kitid, 
Cxc. the same might be : held, that the legal estate in 
mortgaged premises did not pass, but descended to 
the testator's heir at law. Inmre. Horsfall, I M‘Clel. 
& V. 292. MouTOAOiE. 

The words worldly estate,” held to pass real and 
personal estate. Muddle v. Fry, 6 Alad. 270. 

A devise of “all iny real estate” will carry copyhold 
siiTrciideied. and if no freehold, will for favoured ob- 
jects carry copyhold not surrendered. iVeni worth v. 
(\i.r, 6 Mad. 363. Copyholo. 

On construction of devise, held that although words 
of devise would, standing alone, have been sufficient 
to have carried the legal estate in the mortgaged 
premises which may be so devised ; yet jcin^ tiunli- 
lied by the subjection to the payment of del , a pur- 
pose to which the money secured was alone applica- 
ble, and not the premises, it must In^ taken not to have 
been the intention of the testator that the legal estate 
therein should pass ; and that therefore heir at law is 
a necessary party to reconveyance on payit^ off 
mortgage. Silrester v. Jarman, 10 J’rice, 78. Monx- 
r.AGE ; Party ; Mortgage, Hkdemp. or ; ITeiu at 
Law. 

An estate which the testator had contracted to sell, 
lield to pass by a devise of all his real and personal 
estate to trustees, in trust to sell. Hall v. 

1 .lac. &c W. 494. Kbtate contracted to us sold. 

Direction that all testator’s children shall share 
equally in all his property, gives them the real estate 
in fee. Patton v. Randall, 1 Jac. & W. 189. 

Devise of all lands do not pass land held in 
mortgage, as it continues personal estate, till final 
order of foreclosure ; and devise of lands held in 
mortgage at time of will do not pass that land, if tes- 
tator obtains final order of foreclosure before death. 
Thompson v. Grants 4 Mad. 438. Mortgage. 

J \V, being seised and possessed of considerable 
freehold, copyhold, and leasehold estates in the county 
of f I ; and in possession, as mortgagee of certain Icasc- 
iiold houses at K, in the county of M ; but having 
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no other property in the said county of M, and hav- 
ing other estates vested in him as mortgagee, besides 
those at K, makes his will, devising ” all his free- 
hold, copyhold, and leasehold manages, occ. in the 
county of H, and in the town of K,” to 'AW for 
life, and after her death, ” all and singular other his 
freehold, copyhold, and leasehold messuages,” ac. in 
the counties of II and M, or elsewhere,^ to E W and 
A T for their joint lives, and after their several de- 
ceases, “ all the said freehold, leasehold, and cow- 
hold messuages,” &c. unto and equally among theif 
children ; and gives to A W “ all the residue of hie 
real estate not lieforc disposed of, and all other hit 
estates and intgfcsts whatsoever, vested in him as 
mortgagee or trustee,” &c. '* and all the residue of 
his personal estate, ready money, and securities for 
money,” &c. subjecEt to the payment of debts and le- 
gacies : held, that tlic mortgaged premises at K 
passed under the devise of all the freehold, copyhold, 
and leasehold messuages, &c. In the county of H, and 
in the town of K. IVoini/iouse v. Meredith, 1 Mer. 
450. Mortgagf. 

Jic-qucst of “ the whole of my property of what- 
o*\‘r •h'soriplion, freehold, leasehold, «c. of which I 
muy l>c possessed^it death held to pass real pstato 
agreed to be purchased. Holmes v. Iktker, 2 Mad. 
462. Lands ACiUEED to re vcucfiASED. 

Devise of copyhold estate by the description of copy- 
hold ground-rent good. Walker v, Shtwe, 19 V'ei. 
387. UOI'YHOM). 

Construction of a residuary devise as including 
under the general words, “ estate and clfects,” a 
copyhold, not surrendered in favour of a younger son, 
subject to debts, the will reciting that the eldest 
son was provided fi>r, and no freehold estate. P<?m- 
nington v. Venning^n, 1 V. &1L406. IIksidub j 
Copyiior.D. 

Devise of profits will pass land. Allan v. Back- 
house, 2 V. & U. 74. alia. 1 Jac. 631. Kents & 

PlIOFiTS. 

Under a devise of “ all iny real proi>erty,” copyhold 
estate passcil to the devisee and his heirs. Nicholls 
v. Butcher t 18 \'cs. 193. Copyhold. 

Devise i>y general words, viz. messuages, lands, 
tenements, and hereditaments, for payment of debts, 
will include copyholds, if required j and the want of 
a surrender will Ikj supplied. Kidney v. Coussmaker, 
12 Vcs. 136. Trust TO pay Deuts; Copyhold. 

Ci9pyho1c1s not intended to be comprehended in a 
devise to the wife in general terms, real and per- 
sonal estate, so as to entitle her to have the surren- 
der supplied. Church v. Munday, 12 Ves. 426. 
CopvHor.D. 

Decree upon the answer admitting a contract, and 
a letter offering to sell at a valuation ; for a convey- 
ance on payment of the purchase money into the 
bank by the plaintiff on a certain d.iy in default of 
payment, the bill to be dismissed with costs. No 
binding contract until payment, the estate, therefore, 
did not pass by a previous devise, but descended to the 
heir, (inscarth v, Lowlher, 12 Vcs. 107. Pn. Dr- 
cuke; Condition pkecjedest; Contractt for Pur- 
chase. • 

13y general devise, an estate in which devisor has 
acquired an equitable title passes. Broome v. Moneh, 
10 Ves. ()05. • 

Devise of copyhold estates in general term unre- 
strained, to a child, passes all cop^olds surmdered 
and not surrendered to use of will. Blunt v. CH- 
therow,' 10 Ves. 589. Copyhold. 

Estate contracted for after general devise will pass 
by republicatiun, and must be paid out of personal 
estate.* Broome *v. Mojuk, 10 Vesi;!^5. Contract j 
Rrpurlication. 

Where a written agreement for the purchase of an 
estate has been- executed, the purchaser has the estate 
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jn equity and it will pass by his will which will not 
be revoked by the subsequent conveyance. v. 

Cunyngham, 11 Ves. 554. 

Estate coQti-acted for will pa» by a subsequent 
devise of all lands, the devisor being equitable owner 
under the contract. Capel v. Girdler, 9 Ves. 510. 
Lands aorekd jo be ruHCHASED. 

Buie that trust estate will pass by a general de- 
vise is confined by objects appearing on will incon- 
sistent with that intention. Etp. Morgan, 10 Ves. 
101. I'rust. 

L'nder eeiieral word ** estate*’ in will, real estate 
passes unkss restrained by apparent contrary intent. 
IWwUam V. Ktmoorthif, 9 Ves. 137^ 

The word estate” in a wdll, unless qualified, 
passes both real and personal estate. Barnes v. Patch, 
8 Ves. 604. 

Copyhold estates purchased and surrendered to 
uses declared or to be declared by will concerning 
tlie same, passed according to a will previous to the 
purchase, devising all copyholds generally, and there- 
fore containing a description applicable to them. All. 
Ceil. V. Vigor, 8 Ves. 256. 

A remote reversion in real estates and lands to be 
purchased and settled, will pass by general words in 
n will as ** all and every other my lands, tenements, 
and hereditaments,” though the uses are immediate. 
But the purchase being postponed to the death of the 
devisor, the reversion in the estates to lie purchased 
and settled to the same uses subscipient to his death, 
not being an interest vested to him, did not pass ; and 
thought upon the settlement, a power of appointment 
was implied, the will particularly executing express 
{lowers, did nut amount to an execution of that im- 
plied power. ItL ih. ^ 

Lands originally held npder old mortgages passed 
by a general disposition by will as the testator’s es- 
tate tliough no release of the etiiiity of rcdcniptiou ap- 
peared. Id, ib. 

Every gift of land, even a general residuary devise, 
is specific, and that only to which the party is enti* 
tied at the time can pass j in the case of jiersonal 
property, what he has at his death will pass, and if the 
description is specific, it may operate as a diiection to 
purchase. Kaiinock v. llorlon, 7 Ves. 399. 

Estate held by copy of court roll, according to cus- 
tom of manor, but in case of intestacy distributable 
as personal estate, and in other respects dififeringfroin 
«!opyhold ; held to pass under a residuary bequest of 
personal estate, and not with copyhold messuages, &c. 
with limitations in strict settlement, ujion whole will 
and circumstances. IVatkins v. Lea, 6 Ves. 633. 
CusTouAUY Estate. 

Lands originally held under old mortgages, pass by 
general devise; tliough no lelease of opiity of re- 
demption appears. Att, Cen. v. Bowjter, 3 A cs. 714. 
See S. C. further, 5 Ves. 300. Aumon. of Assets ; 
Mortoage. 

The legal estate in mortgaged premises did not 
pass by a general residuary devise by the mortgagee. 
JJk, Leeds v. Muiiday, 3 Ves. 34|^. Mor igagk. 

Devise of lands not in settieincnt will pass tlie re- 
version of the settled lands. Glover v. Spendlove, 
4 Bro. C. C. 337. 

Personal estate to be laid*out in land, but lent on 
mortgage instead, considered as land, having been al- 
ways out in trustees, and the uses never united with 

pos.sessioa, and passed by such general words in 
Awijlas would pass land, as** all my estates, &c. what- 
WVer and wheresoever.” Rashleigh v. Master, 1 Ves. 
J. 201. S. C. 3 Bro. C» C. 99. Money niBficrxo 
TO BE laid out ;• Admon. oj Assets. 

Testator gave to his executors ** all his 'goods, 
v^stetes, bonds, debts, to be sold,” &c. The word 
« c^tes** will pass a copyhold, which was surren- 


dered to the use of the will. Jongsma v. Jongsma, 
T Cox, 362. COFYBOLD. 

Devise of “ all I am woilh ” will pass real estate, 
j IJudstep v. Breoman, 1 Bro. C. C. 437. 

An equity of li^demption in copyholds passes by 
will without surrender. Macnarnara v. Jones, 1 Bro. 
C.C. 481. Equity of Redemption ; Copyhold, 
SURUKNDEU TO UsE OF WiLL. 

A, seised in fee, and in possession of several real 
estates, and of the reversion in fee of the manor of S, 
subject to the estate tail of three persons who were 
living, devises all his estates generally to trustees in 
trust to be sold, and to invest the money for benefit 
of younger children. This reversion falls in after the 
I deatli of A ; held that reversion passed by will, and 
was well vested in trustees, for the benefit of the tes- 
tator’s younger children. Atkyns v. Atkyns, 3 Bro. 
P. C. 408. Reversion. 

Devise of the residue of real and personal estate to 
executors for A, till he attain twenty-one, and then 
the trust to cease, passes the whole beneficial estate 
to A. Peat V. Powell, Ambl. 387. S.C. 1 Eden, 
479. 

AVhether by words *' all the rest of my estate and 
fortune” in a will, copyhold estate as well as freehold 
passed; qu,l Dod v. Dod, Ambl. 275. 

By a devise of land mort^ged in fee, the equity of 
redemption alone piisscs; if for years, the reversion 
and equity of reversion passes. Forrester v. Leigh, 
Ambl. 174. Murtoaof. 

One devises to J all his freehold, leasehold, and 
copyhold estates in E, and gave the rest of his estates, 
both freehold and leasehold, to M. lie had freehold 
and leasehold in M, but no copyhold out of E. Held 
J took the fee in the freehold andxopyhold. and the 
absolute property in the Icaseholdln E. Macree v. 
Tati, Ambl. 182. 

The word * 'estate” in a will, without words to restrain 
the generality of tho sense, will carry a fee. Id. ih. 

J.ands agreed to be purchased pass by general words 
in a will, such as " or elsewhere-” Kcpublication 
by a codicil. Potter v. Potter, 1 Ves. 437. S.C. 
3 Atk. 719. and Ambl. 98. upon other points. 
Lands agreed to be purchased. 

It has been held that, where estate is mentioned 
generally, accompanied with personal things, it should 
be restrained to personal, but never where real estate 
is mentioned ; for then tlie personal things mentioned 
shall be considered only as an enumeration of Uiose 
specific things. Builis v. Calf, 2 Ves. 51. 

Devise of " all lands, messuages, &c.” will pass 
copyholds, where the introrluctory words shew testa- 
tor's intent to dispose of all hisastate. Goodwyn v. 
Gootiwyn, 1 Ves. 226. Copyhold. 

Devise of profits is a devise of land. Johnson v. 
Arnold, 1 Ves. 171. 

C pve all his messuages, lands, tenements, and 
hereditaments in A. and elsewhere, and all other his 
real estates to trustees for 500 years, and after the 
determination of the term he gave all the premises to 
his wife for life sans waste. All the estates having 
con^e originally from the wife, testator could not mean 
to sever the copyhold from the freehold ; therefore, by 
the general words of the will, the copyhold passeci. 
Carr v. KUison, 3 Atk. 73. Vide Smith v. Baker, 
I Atk. 386. Copyhold. 

By a devise of all lands and tenements, only free- 
holds will pass ; yet, if he had nothing but copyholds, 
they shall pass ; and leaseholds, if there are no other, 
will pass by these words. Fxp. Caswell, I Atk. 560. 

Whatever words there may be in a will relative to 
copyhold lands, they can have no efiect if there were 
no snrrender ; for notliing can pass a legal estate, but 
what will pan it in law. Trodd v. Downs, 2 Atk. 
304. S. C. 9 Mod. 292. Copyhold. 

Copyhold siurrenderad to use of a will, will pass by a 
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^neral devira of lands, notwithstanding tifne ait 
freeholds. Tendril y. Smith, 2 Atk. 85. ConYiioi.DS, 

SURRFNDFR TO UsE OF WlLL. 

Trust of copyhold estite. and c^yliold surrender 
to use of will, will pass by will unsKtested. Tuffnell 
V. Fafre, Dick. 76. 

** All my freehold lands in tenure of L, and the resi- 
due of my estate, consisting of ready money, plate, 
jewels, leases, judgments, mortgages, &c., or in any 
other thing whatsoever and wheresoever, 1 give to A , 
or her assigns for ever.*' Tlio court will intend an in- 
testacy in favour of the heir at law, unless there is a 
clear intention to pass the real estate. Tfinewell v. 
Perkiiu, 1 Atk. 102. 

Devise of plate, jewels, linen, household goods, 
and coach and horses, will be confined to things of the 
same nature; and goldsmiths* notes, and bank-bills 
do not pass by those words. Id. 

Where a man devises all hiS estate, real and per- 
sonal, to a wife or child, and has no other real estate 
but the copyhold, it shall pass by those general words. 
Smith V. Faker, 3 Atk. 386. Copyiioli}. 

If a testator, after devising all ** his lands, tene- 
ments, and hereditaments,** foreclose an equity of re- 
demption of a mortgage in fee, such estate wib not 
pass by these general words, because l hm-*'. bt-aro is 
considered as a new purchase ot the laud. ('u>*arne 

V. Scarje, 1 Atk. 605. Moktoaoj , !''uui.<u.(isijjtF.. 

A testator s setting out in his will, to give and dis- 
pose of his worldly estate, is a strong priMif tiiat he 
intends to dispose of the inheritance of his lands, 
when there are suflScient words in the following parts 
of the will for that purpose ; the words, estate at such 
a place, or in such a place, may carry a fee. The 
whole complexion of a will ought to be considcrc'd. 
Jhhetaoti v. Beckwith, Forres. 157. Sed vide Deim v. 
Gaskin, C!owp. 657. 

Whom there is a surrenderor copyhold lands to the 
use of the will, they will not pass by a general devise 
of lands. Ilawkinsv. Leigh, i Aik. 337, Sccil'.W. 
60. Copyhold. 

if 1 dcvi&e all my lands and. hereditaments in Dale, 
and have a manor in Dale, the manor, as it is an 
hereditament in Dale, will pass ; but if 1 have the 
manor in Dale, and also land there, not parcel of the 
manor, it is a question whether the manor will pass 
by devise of all my lands. Uaslewood v. Pope, 3 P. 

W. 322. 

If I have a freehold and copyhold lands in Dale, 
and devise all my land and hereditaments in Itale to 
pay my debts, only my freehold shall puss i ..lut be 
sufficient ; secus, if I nave surrendered the copyhold 
to the use of my will. Id, ib. 

.7, having lands in A and B, settles lands in A, to 
particular uses, remainder to his own right heirs ; 
then devises all lits lands in B, and elscwhcrq, not 
formerly settled : herel^ the reveraion of lands in A 
passes. Chester v. Chester, Fitz. 150. S. (T. 3 P. 
W. 55. 

'I'cnant in tail, with remainders in tail, the reversion 
in fee to tenant in tail, the land having been mort- 
gaged for a ienn of years by donor, previous to ftose 
estates, and so every of them having an equity of re- 
demption incident to it. Tenant in tail by will ap« 
}M)ints the mortgage to be paid off, and then mort- 
gaged term to be assigned to nis mother, and by same 
will, (teing seised in fee of other lands,) devises all 
lands to W and his heirs, which uevetsion of mort- 
gaged premises passes, on the estate tail and remain- 
der in tail being spent : held, that the equity of re- 
demption, which was incident to the reversion in fee 
of tenant in tail did not pass to mother by the will, 
and was therefore not severed from the- reversion. 
Amhwrst v, Litton, Fitz. 99. Afid. 6 Bio. P. C« 254. 
Reversion, Severance from. 

** Idevise all my land andestatcio D to J decreed. 


a fee passes, these words char^ifg not only the lands, 
but also the testator's interest in the land. Barry v. 
Pdeewarth, 2 P. W. 523. Estate, Fee Simple. 

j S, after the devise of several parts of his real 
and personal estates to several persons, devises the 
interest and produce of the surplus of liis real and 
personal estate to his grand-children, until their age 
of twenty-one ; this will pass the absolute right and 
property of the real and personal estate to the grand- 
children after that age. Newland v. Shephard, 2 P« 
W. 194. 

By a devise of a house, cum pertinent its, only the 
garden and orchard will pass with it ; but by a devise 
of a house wit)^ the land appertaining tliereto, the 
land usually occupied therewith will pass. One 
dcviseil that his cousin A should continue to live 
at his house, and be at the charge of keeping the 
house and the servants, and coach-horses, which the 
testator employed in ploughing the ground, and spend 
the corn arising therefrom, in the house ; here Uie lend 
enjoyed with the house shall pass to the cousin A. 
Blacklwrn Kdgley, 1P.\V.603. 

A devise thus : 1 make rny niece G executrix of 

all iny ^o«.ds, lands, and chattels,** and dies, not hav- 
ing any leasehold interest, yet her lands of inheritance 
pass not by tiiese words. Piggott v. Penrice, Prec, 
Chau. 471. Estate Ufal. 

A begins his will with disposing of all his worldly 
estate, and then wills that all Ids debts be first paid, 
and gives his wife a moiety of what is left, after hio 
debts paid. The real estate is charged with the 
debts, and a fee in a moiety of the surplus of the real 
estate passes to ilio wife. Beachcrojl v. Be^chcnj't, 

2 Vern. 690. Estate, Fee Simple. 

A devises to his biother B, all his lands and here* 
ditaments, and all his personal estate desiring him to 
pay his debts and legacies. A fee passes. 'Aeklnnd v. 
Ackiand, 2 Vern. 687. Estate, Fee Simple. 

A, having settled all his estates of inheritance upon 
his wife for life as a jointure, by will says, " all the 
n!St and residue of my estate, chattels, real and per- 
sonal, 1 give to my wife, who I make sole executrix:'* 
hidd, that the reversion of the jointure lands did not 
pass by this devise, but the personal estate only. 
Markant v. Twisden, Gilb. Ki|. Hep. 30. Ld. 
Keeper said, that this case differed from Murray v. 
iri.sF, 2 Vern. 564 ; and that no resolution was ever 
carried so far as to construe tliesc words to pass a 
ue. 

A articles to purchase lands in trust for B, and lie- 
fore any conveyance made, B by will directed all his 
freehold estate to be settled on C, and his first son, 
&c. The lauds articled for will pass by the will. 
GreenhiU v. Grrenhill, 2 Vern. 679. Prec. Ch. 320. 
S. C. Lands auiieed to be Purciiased. 

A devise of lands, out of settlement, will pass as 
well those lands of which the testator was seised in 
fee at the time of making his will, as those which 
were comprised in a settlement made on his marriage, 
tile particular uses of which were determined by his 
having no male iuuc. Vise. Falkland v. Lytton, 

3 Bro. P. C. 24. • 

A, by viitue of several settlements, being tenant in 
tail after possibility of issue extinct, of some landb, 
remainder in fee, to trustees in trust for him and his 
heirs, and to some other lands bciii^ tenant life, 
remainder to his first, 6cc. sons, remainder to mstees 
in fee, an trust for the right heirs of B, whose heir he 
was, and as to other lands being tenant in tajy[, re- 
mainder to the right heirs of his tether ; and having 
no issue, by will devised to his ite)^|w all his lands, 
tenements, and hereditaments, out Wsettlement ; de- 
creed all the lands so settled to pass by this devise. 
Strode v. UusieU, 2 Vern. 621. 3 Ch. Rep. 169. 
S. C. * 
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. Lands with a power of revocation, will not pass by 
a devise of lands out of settlement. hl,&XA, 

Mortgages in fee though forfeited, wilfiftot pass by a 
general devise, of ** all my lands, tenements, and here- 
ditaments;” nor will they pass by such a general 
devise, though the equity of redemption is afterwards 
foreclosed or released, id. ib, 

A devised a firm to B, for life, and after some 
legacies, devises all other his personal estate, lands, 
tenements, and hereditaments, not before devised, to 
C. The reversion of the farm passed by the general 
devise to C. Kvigmun v. Kingman, 2 Yeru. 56Q. 
Kevlrsion,.'. 

A, seised in fee, devises blackacrc * 3 B for life, and 
devised to C, all his lands not before devised, to be 
sold. By this devise of all his lands, &c. the rever- 
sion of black acre was well devised to ('. Hooke v. 
Booke, 2 Veru. 461. Pre. Ch. 202, S. C. 1 Frceni. 
519. 

One devises all lus goods, chattels, and estate, 
whatsoever, on condition to pay his debts and lega- 
cies ; these words pass bis real estate, he having by 
will devised a considerable legacy lu his eldest son, 
and other legacies and the surplus of his estate after 
liis wife’s death, to be eipially di« ided between his. 
four children. Lumlty v. Mau, Free. Chan. 37. 


( 6 ) Verstmal, 

A testator, seised of estates in fee. and holding cer- 
tain lands and tithes in the county of II, under church 
leases for lives, devised all his lands and heredita- 
ments in the counties of 11, and (1, and all other lii& 
real estate to his daughter, and ,thc heirs of her body, 
and for default of such issue, to F, and his heirs. The 
daughter at the testator’s death, and ever afterwards, 
was of unsound mind. Her husband having taken 
out administration to the testator, with the will an- 
nexed, procured from time to time, renewals of the 
leases. She survived him as well as all the cestui 
q\ie viki named in the testator’s leases, and died with- 
out issue, and without having done any act to bar 
such interest as F had under the devise : held, that 
the leaseholds for lives passed by the will ; and that 
y was entitled to the benetit of the subsisting leases, 
which tnid been obtained by way of renewal of the old 
leases. Fitzroy v. Howard, 3 Russ. 225. 

Semble, that by a devise of a \V. I. plantation, the 
stock, implements, utensils, &c. upon it will pass. 
Lushingim v. Sewell, 1 Sim. 435. 

A policy of insurance for 3000/. on A’s life was 
assigned to trustees, and, by a deed of even date, 
trusts were declared of it by the description of ** the 
sum of 3000/. for which A’s life was insured.” and 
power was given to B, to dispose of it by will. B, 
after reciting the settlement, bequeathed 1000/., part 
of the sum of 30001. to A, and the remaining sum of 
20001. to C. At A’s death, 90001. was received 
under the policy : held that the whole fruits of the 
policy were subject to the trusts of the settlement, and 
paused by the bequests ur A*and C| in proportion to 
their legacies. Courtney v. F^en, 1 Sim. 137. 
Bonus ; Policy of Insurance. I 

A, being possessed of a Ibase of manor lands and 
hereditaments for twenty-one years, granted by the 
warden of an hospital, assigned his marriage settle- 
ment, the premises and all his ii^terest, benefit, and 
advantage of a renewal therein, &c. to trustees upon 
trust, out of the rents and profits, to pay the rents, 
perform the covenants, raise a ^mpetent sum for re- 
newing tlie leasiei^m time to time as should be cus- 
tomary, and renew the lease accordingly, and inibject 
theoBto^ to pay the rents to A, during his life, and 
after his deau to stand posse^ied of the leasehold 


jiremises, on certain trusts for the sons of the mar- 
fiage, a|^' on failure of those trusts for A absolutely. 
A, by his will devised his manor, hospital lands, and 
hereditaments, sitvidte in, Ac. held by lease from, Ac. 
to the same persons who were trustees of his marriage 
Kttlement, with directions to perform the covenants 
in the new lease, or any leases hereafter to be pro- 
cured, to collect out of the rents a competent sum for 
renewing the lease, and to renew the same from time 
to time. After the date of liis will, A surrendered 
the existing lease, and obtained a renewed lease. 
Held, that this renewed lease passed by, and was sub- 
ject to the trusts of this will. Colegrave v. Manby, 

2 Russ. 2tl8. 

A testatrix gave the interest of the residue to her 
brother during life, and after his deafti she gave the 
residue to her executors in trust for four persons by 
name, and the survivors and survivor of them, to be 
paid to them respectively when they should attain 
twcuty-one, with interest in the meantime ; two of those 
four pt'rsoiis who died during the life of the brother, 
liehl that they did not take vested interests in any part 
of the residue, but that the whole of it belonged to 
the two survivors. Huiing the lifetime of the tes- 
tatrix's brother, one of the two survivors assigned all 
her furniture, plate. Ac. and all other the estate and 
I effects, of or to which she was then possessed or en- 
titled, to trustees upon trust for her creditors; the 
assignment did not pass her contingent interest in the 
testatrix’s residuary estate. Pope v. Whitcombe, 

3 Russ. 124. Interest, vested. 

A testatrix, who was entitled to a distributive share 
of the assets of an intestate, to whom, at her death, 
no administration had lieen taken out, bequeaths **uli 
such sums of money as should be owing to her, at the 
time (»f her decease, from G B.” These words will 
not pass her beneficial inlerost in a sum of money 
which was then due from G B to the estate of the in- 
testate. Collins v. Doyle, 1 Russ. 135. 

A testator, after expressing an intention to dispose 
of his whole estate, and giving legacies of 100/. to 
each of five persons, desires all his goods and move- 
able effects to be equally divided between them, and 
tiien bequeaths 20/. to a person whom he appoints 
executor ; afterwards, by a codicil, he directs the mo- 
ney to bo paid to those five persons in twelve months, 
and his utensils and goods to bo given to them in one 
month after his decease. Held, that the words 
** goods and moveable eflects,” arc to be limited to 
utensils and articles, ejusdem generis, and that the 
testator died intestate with respect to the beneficial 
interest in the general residue of his property. Sat* 
ton v. Sharp, 1 Russ. 146. 

A bc(|uest of my furniture, plate, books, and live 
st'Kik, or what else 1 may be possessed of at the lime 
of my decease,” will pass the general residuaiy estate, 
though followed by specific bequests and devises to 
the same person, and by gifts of pccuiiiaiy legacies to 
various other persons. Fleming v. Burrow, 1 Russ. 
276. 

A testator directs that his household furniture, Ac., 
and utensils in and about his mansion house at H, 
should go witli the mansion liouse, and that for that 
purpose his trustees should make an inventoij of the 
furniture, Ac., and utensils which should 1m found in 
and about his mansion house and premises at the time 
of his decease. 'I'heso words do not pass farming 
utensils on lands at H, ocewied by the testator, along 
with the mansion house. Fitsgerald v. Field, 1 Russ. 
427. 

Testator, after bequeathing to A and B legacies of 
stock, unequal in amount, and giving several legacies 
to public charities, r^uests the said A and B to be 
his executors, and gives to them as such one hundred 
guineas each : he dien orders his books, jewels, |>late. 
and household furnituie to be sold, and after desiring 
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mournings to be provided for his servantSu. and fivq 
^ineas ei^li to be given to several persons named in" 
the will, and to his two executors for a ring as a token 
of remembrance, concludes his wUl in the following 
manner : In case there is any mVey remaining, I 

should wish it to be given in private charity.** Held, 
that the general residue of the testator’s personal es- 
tate, consisting of a leasehold estate, money in the 
funds, and a balance in cash, was not comprehended 
in the residuary clause, which was confined to the re- 
sidue of the produce of the artichis which the testator 
directed to be sold. Omwaney v. Butcherf 1 Turn. & 
11. 260. 

Testatrix, by her will, disi) 0 scs of certain long an- 
nuities, and of a sum in cash, and then uses the fol- 
lowing words) 1 believe there will be sufficient 
money left to pay my funeral expenses.” By a t'o- 
dicil to her will, the testatrix expresses herself thus : 

If there is money left uncm^yod, 1 dosite it may 
be given in charity. Held, that the general residue 
of the testatrix’s personal estate, including a sum of 
25001. trust monies, in which she had a vested rever- 
sionary interest at the time of her death, subject to Imi 
devested by the appointment of her mother, passed 
under the words ** money left unemployed,” and was 
well given to charity. Id. 2(it5. 

Bequest of household furniture and I'tli.c liuu-ehold 
effects in dwelling house and pa .ise:-, coinpriscs all 
property kept therein cither fo>- usu or ornament of the 
same. Ode v. Fitzgeratdf I S. & S. 180. 

The words ** securities for money,” in a will, pass 
stock in public funds, unless force of expression is 
controulca by context. Qu^re as to bank stock / 
Bescidiy v. Back, 1 S. fit S, 600. Stock. 

fieneral gift of income, arising from personal pro- 
perty, is etjuivalent to general gift of property itself, 
and it makes no difference whether it be given tliiough 
trustee, or to legatee direct. Hay v. Swhiey, 1 S. & 
S. 487. 

Bequest, after the death of certain annuitants, of 
a sum set apait by the court for payment of thorn, or 
of such part of it as should not, by reason of their 
deaths, have been assigned or tmiisforred. Hold, 
that a sum which had been ordered to be transferrcti 
on the death of an annuitant, but had not been ac- 
tually transferred, did not pass. Hooper v. Goodwin, 

1 Jac. 375. 

Scmhle, beciucst of " the manor and hospital lands 
which he held by lease,” passes a renewed lease. 
Colegrave v. Manby, 6 Mad. 84. 

Words of will were, ” all my other cfiTect ^ *vill to 
J, fire, to be sold for his benefit,” held all icsidue of 
testator’s property, including money, passed thereby to 
J. /fsame V. ir^gbigton, 6 Mad. 119. 

Testator possess^ of 50001. three per cent, consols, 
bequeathed 2000/. thereof to trustees in trust, as to 
1000/. for G, and as to 2000/. for B. Held that tes- 
tator m^nt to give trustees 3000/. in trust. Bequest to 
them being mentioned only once, and the legacy of the 
2000/. to B, being mentioned twice. Alfard v. Green, 
5 Mad. 92. Will C« of. Mistake. 

On construction of will, held word *' effsets” 
coupled with context, operated as a bequest of the 
whole personal estate. Mitchell v. Mitchell, 5 Mad. 
69. 

Devise of real estate to M for life, and direction 
** that timber or wood which should be on his real 
estates, should from time to time be used for repairing 
the houses thereupon, or otherwise, for tfie benefit or 
advantaM of his estate, and that the same should be 
sold, and the money arising therefrom should be ap- 
plied,” ficc. Held devise to M carried the under- 
wood, and that trustees leaving sufficieni timber for 
ropairs, might cut all fit timber, except ornamental. 
Butler V. Borton, 5 Mad. 40. Timber. 

Reasons for tlie rales on which a residuaiy bequest 


of personal estate, is extended to that which testator 
subscquently acquires*^ Bland y.; Lowib, 2 J. fic W. 
405. llESIliVK. 

Very special words, are required te confine a resi- , 
duary bequest to property belonging to testator at 
date of his will. Id. tb. 

Bequest of the balance in the handb of testator’s 
agents at the time of his death, held to inc lude a sum 
which he had by letter directed them to invest in the 
fun^i but which was not invested till after bis death, 
/fi/tv. 3 Jcuu)m, 2 Jac. & W. 248. 

Under a bequest of ** all debts due, and diving to 
the testator at tlie time of his death,” a bond condi- 
tioned for replac^ig a sum of stock sold 1^ the testator, 
after the date of his will, and lent by him to tho 
ohligitr, was held to pass ; the day stipulated for the 
reinvestment being passcil at the time of hisd^ll^* 
therefore, not comprehended in the residuary devise, 
enumerating (ainoiig other things) ** his governo^ent 
stocks and funds.” IWntgton v. Vaslion, 3 Mer. 434. 

Lctgacies of 100U/. stork, held not to pass additional 
capital, given as bonus by bank under 56 G. 3.c. 06. 
subs.xjuent to will, and before testator’s death. NorrU 
JlirriMm , 2';. Mad. 268. Bank of Knoland; 
Bonus ; Lixjacv# 

J tenant for life, remainder, to W for life remainder 
to J in fee ; during life of J, houses on estate were 
burnt down, and insurance money paid to J the in- 
surer, and placed in funds in i)is name ; J by will de- 
vised estate to 11 iu fee, and his |)ersonal estate to W. 
W applied part of insurance money in repairing 
house on estate* ; insurance money unapplied remains 
ill J’s name, W by will stated the circumstances as to 
fund so standing in his brother’s name, and bequeathed 
residue of his persounl property. Held iusurauco 
money passed to H at devisee of J. Id. ib, Insvk- 
ANCE AIoxkv, 

Money at a banker’s, held to pass under a bequest . 
of all debts due to the testator at the time of his 
death. Devuynes v. Noble, 1 Mcr. 541. 

An unlimited gift of the produce of any thing, as 
the interest of stock, gives the principal also. Stretch 
v. IVatkhis, 1 Mad. 253. 

Testator gives all his cattle, horses, '"and 

carriages” to his wifo absolutely, and gives his fann 
** and stock, and crop thereof” to his said wife during 
widowhood. Held live stock upon the farm given to 
the wjfu during widowhood, passed to her absolutely 
‘■.•uder the former clause. Randall v. Russell, 3 Mcr. 
190. And see case of Hardman v. Johnson, id. 347. 

Bequest to a woman of a fund, with the interest 
thereon, to be vested in trustees, the income arising 
therefrom to be for her sole use and benefit, vests the 
capital fur her separate use. Adamson v. Armitage, 
19 Ves. 416. S. C. Coop. 283. Feme Covbut. 

Bequest of the produce of a fund, is a gift of that 
produce in perpetuity, and consequently of the fund 
Itself, unless not the intention on tlie face of the will, 
id. 418. 

Bequest of ** all the testator’s money in the bank 
of England,” held fo. pass stock in the funds, testator 
having never had. any tash in the bank. Ga//foiv. 
Noble, 3 Aler. 691. 

Bequest of leasehold premises, and all my wtate, 
term, and interest thereiir, the interest acquired ntider 
a subsequent renewal of the lease does not . pan. 
Slatter v. Norton, 16 Ves. 197. ISeasx, ReiSewal 

Testatrix recitin|f that she was posieised of 19^900/. 
three per cent, consolidated bank annuities stdilding 
in her name* nve and bequeatls^. the same or so 
much of such bank annuities as jd^lnld be standing 
in her name at her death. At the date of her will, 
and at her death she had near 15,000/. in that fund, 
besides other stock. .^The excess b^ond the sum 
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personal* 


ineiitioaed did not pass. Hatham v. Sutton, 15 Ves. 

319. 

A residuary bequest in general terms^ ; Revocation 
by a c^icil as to plate, linen, household goods, 
and other effects, ” (money exce|]^ed.) ^ The excep- 
tion prevents the restrained construction in general, of 
the words, ** other effects,*' viz. ^utdeni generU, 
Stock, therefore, which docs not pass under the word 
** money," was included with leasehold and all per- 
sonal property, except money and bank notes, id. 

320. 

Constniction of an obscure will, 1st, That the in- 
come only, not the capital, was disposed of ; 2ndly, 
That the disposdtiou was in favour of the younger 
children, excluding the eldest. A legacy not as an 
indepen^nt bequest, with a time for payment, or 
distribution appointed afterwards, but the time an- 
nexed to the substance of tlie bequest ; the interests 
do not vest before that period. Salisbury v. Head, 
12 Ves, 75. Will, C. OF, WHO TAKK J Im'KREST 
VESTED.' 

The word effects" in a will, restrained to articles 
ejusdem genetjt with those specified, though the con- 
sequence was a residue undisposed of« Uawlings v. 
Jennings, 13 Ves. 39. ^ 

Testator Mve all his waggon ways, rails, staiths, 
and all implements, utensils, and things at his death, 
used^ or employed, together with, or in or for the 
working, management, or employment of his (M)llierics, 
and which may he deemed as of the nature of per- 
sonal estate, in trust to be held or enjoyed with die 
colleries. llecree by Ld. Ilosslyn that under this 
bequest, and upon the circumstances, money due from 
the fitters and others, and in the Tyne bank, coals at 
the pits and staiths, corn, hay, liurses, timber, oil, 
candles, fire-engines, and olhef articles of stock in 
trade, passed. The decree affirmed upon a rehearing 
by Ld. Kldon, but with considerable doubt, was re- 
versed l)y the House of Lords. Stnurt v. Maiuj, Bute, 
11 Ves. ()67. reversing id. 3 Ves. 212. 

'* Giwds and chattels" will pass all personal es- 
tate, but after furniture, 5cc. are restrained to articles 
ejusdem generis. Id, 666. 

A ulversmith bequeathing all his furniture, books, 
goods, and chattels, liis slock in trade would not pass, 
though the plate in his house, as household furniture, 
would. Id. ib. 

Contract for purchase generally; by a devise of 
real estate before the purchase is complete, the itiouey 
will pass. Broome v. Monck, 10 \'es. 615. Con- 
1’Hact for Furchase. 

Request of leaseholds for years determinable upon 
lives, for life, with remainder over, for all the residue 
of the testator's tenn and interest to come therein at 
his decease : the term expired in the life uf the testa- 
tor, who continued to hold, and paid half a year’s 
rent before his death as tenant by the year ; ujxm the 
general words unrestrained, comprising the interest 
from year to year, and the intention upon the wliole 
will, a subsequent lease obtained by the executrix, 
the widow and tenant for life under the will, w'as 
held subject to the uses of the irill, as the residue 
of the term at his death, if aiiy, hotyever siioit, would 
have been. James v. Dean, ll Ves. 383. affd. 
15 Ves. 236. 

A renewed lease doeh ndl pass by a previous will 
mucathing the lease or the premises held on lease. 
Id, 387. • 


Request of the debts that shall be due at the deatl 
of the testaftilV, by mortgages, bondB, or open accounts 
from certain persons, extended from the explanation 
of a similar bequest, by another danse to debts ol 
eveiy description]!; therefore, indiiding' judgments. 
Sunhouse v. Mitchell, 11 Ves. 352. ® ® 

r ®y property in A exc^’’ a par- 

ticolaF fe^oie m actioa described in the^ : 


chosM in.action of testator found in A, do not pass, 
notwitbstaduling the exception. Fleming v. Brock, 
1 Scho. U L. 318* Chose in Action. 

By a devise in Ireneral terms, a trast estate will 
pass, unless an intention, to the contrary can be 
collected from expressions ia the will or purposes or 
objects of the testator. Ld* Braybroke v. Inskiv, 
8 yes. 417. Trust. 

Devise of all freehold lands would include leases 
for lives, though the limitations are inapplicable. Wat^ 
kins V. Lea, 6 Ves. ^2. Lease for Lives. 

.Under residuary disposition by will to natural son, 
his heirs, executors, administrators and assigns for 
ever, to and for his and their own use and behoof, a 
trust estate did not pass. Exp. Brettellj, 6 Ves. 576. 
Bastard; Trust. 

General devise of all manors, me^ages, lands, 
tenements and hereditaments in the county of Y. or 
elsewhere, witli long HUiitations in strict settlement, 
and a residuary disposition of the personal estate 
also by very general words. The Ld. Ch. was clearly 
of ojiinion that two leasehold houses passed with the 
personal estate, and not under the devise of the land ; 
but granted a case. Thompson v. Lawleu, 5 Ves. 
476. 

A general devise by a trustee did not pass the 
trust estate. Alt. Gen, v. Buller, 5 Ves. 339. 
Trust. 

Testator gave, devised and bequeathed all his mes- 
suages, lands, tenements, and hereditaments whatso- 
ever and wheresoever, and all monies in the funds to 
trustees, their heirs, executors, administrators and as- 
signs, according to the several and respective estate.^ 
and interests therein, and declared the trust of the 
rents, issues, and profits, dividends, interest, and pro- 
ceeds, subject to ground rents and other outgoings in 
respect of his said messuages, lands, &c. ; the lease- 
hold estates pass with the freehold upon the subse- 
quent words. Hartley v, Hurle, 5 Ves. 540. 

_ Stock included in a will under tho word '* secu- 
rities,” legacies being charged for which the securities 
; properly so called were not sufficient. Dicks v. Lam- 
bert, 4 Ves. 725. 

On construction of will, held that the capital of the 
residue passed by implication though the interest and 
dividends only were expressly given. Fhillips v. 
Chamber I nine, 4 Vcs. 51. 

I'estator gave all the residue of his personal estate 
to his wife, except such parts as should be in and 
alwut his house ; which parts he gave to his son, and 
directed the household furniture to go as heir looms, 
and gave all arrears of rent which should be due to 
him at his death to his son ; a. bond to secure an old 
arrear of rent, and cash, both found in an iron chest, 
in which the steward kept the cash arising from tlie 
rents, belong to residuary legatee. Jones v. Ld, 
Sejtan, 4 Ves. 166. 

Under a bequest of the use of a house with all the 
furniture and stock, of carriages and horses, and other 
live and ilcad stock for life ; plate passed ; wine and 
books did not. Boner v. Tournay, 3 Ves. 311. 

Testator gave lOOOL stock to a married woman for 
her separate use, and whenever she should die, to be 
abrolutely in her own power to dispose of by will or 
writing purporting to be her will, to any person or 
persons, purpose or puiposes she should then think 
proper; but incase of failure of any such disposition 
or appointqtent, to go over. This is not a power but 
an absolutle gift, qualified only to exclude the husband 
upon the death of his wife, therefore it passed by ge- 
neral words in her will. Hales v. Margerum, 3 Ves. 
299* Power. 

Testator devised all his manors, messuages, lands, 
tenements, tithes,, and hereditaments, and all his real 
estate whatsoever, ** except what is hereinafter men- 
tioned and devised,” to the use ef all his children sue- 
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GC&Blvet{,m strict settlement ; and {^ve two of tliom 
annuities which he charged upon a rectory lield by hmi 
under a lease for lives, which be directed to be renew- 
ed, if those two children or eithcikliould be living at 
his death, and that their lives or\hat of the survivor 
should be inserted in the new lease, and the fine paid 
out of his personal: ilMtate. He gave part of his per- 
sonal estate speciteally, and dire(;ted the residue to 
lie laid out in land to be settled to the same uses as his 
real estate ; but afterwards by a testamentary paper 
liiiattcstcd, hedispoKs of his personal estate othrrvviee. 
The heir contracted to sell the jease of the rectory, 
and upon a case directed to the court of K. B. on his 
bill for si)ecific performance, tire (xrtificatc was, that 
the lease did not pass by the will, but devolved on 
the heir as special occupant; but the U. Ch. con* 
sidcred that title too doubtful to lie forced on a pur- 
cliaser. An act of parliament was thcreibin obtained. 
Sheflield v. Ld. Mulgrave, 2 Ves. J. 525. '• 

& P. j Title. 

Testator devised freehold estate to Ills brother and 
his wife for their lives, remainder to A, liis nepliuw, 
and the heirs male of his body ; and for ciei'ault of 
such issue to B in the same muimcr, remainder over ; 
he gave so much of the same estate as was Icaschiild 
to his brother and his wife for so many years of the 
term as they or the survivor should live ; and directed 
that afler the decease of the survivor, th* h ...>eliiilJ 
premises should, from time to *'mc bo 'a a'*d en- 
joyed, and belong to tlie several jicrsoiis m succession, 
who should for the time being, he entitled to the 
fiochold as far as the rales of law would admit, and 
gave tljie same directions as to the furniture of the 
niansioh-housc. By codicil icciting that he had de- 
vised the freehold part after failure of issue male of A, 
to B in tail male, £tc., he revoked those limitations, 
and after failure of issue male of A, devised to otheis, 
and repeated the disposition he had made of the lease- 
hold and furmitore. A takes the leasehold absolutely. 
Fordyce v. Fwd, 2 Ves. J . 53G. 

Devise oflands,teuenSents, and hereditaments, sub- 
ject to a term of eleven years, in trust, to receive llic 
rents, issues, and profits, of the premises that from 
time to time should acnie and become due, and dis- 
pose, &c. An advowson in gross passes, ami a sale 
of the next presentation within the term by direction, 
and for the benefit of the cestui tjue trust, was establish- 
ed. Kl, Albemarle Rogers, 2 Ves. J. 477. Ai>- 

VOWSON. 

Testatrix mortgagee of an estate, of which her 
brother was tenant fip^Ufe, niid having his bond for 
some arrears, of i)(it 9 ei^^be<iueatbcd to iiiin tlie arrear. 
of her mortgage ei^bt^lKlate ; likewise abu..t trum him 
in her posscssioa^; of the mortgage money was 
paid before the will ;, tlie principal mortgage money 
docs not pass. Hamiton v. Lloyd, 2 Ves. 

Testator gave all his plate and linen in hI8'hull^c 
in S to his wife ; he had but one set of plate and linen, 
which was usually removed with the family from house 
to house. The plate happened to be at B, the country 
house, at his death ; yet it passed to the wile. Laud 
V. Veuaynes, 4 Bro. C. C. 537. Legacy, Ademf-~ 

TION OF. 

Goods lemoyod for a necessary purpose, the legacy 
of them is not adeemed, as from fire ; or sent to be re- 
paired, &c. Id. ib. 

Bequest of all my clothes |nd linea%hatroever, 
passes body linen only. Hant V. Hort, 3 Bro. C.C. 
31L , 

Testatrix directed all her estate to be tunicd into 
cash ; if amounting to 20,000i* to go thus ; if leu, in 
similar proportions, then subject to^me legacies, debts, 
ficc. ; the residue of her estate in sixteenths : Two 
to her mother for life, the others to different Jiersons 
absolutely. She then made three residuary legatees. 


Legacy docroed to feme covert : settleinenl directed. 
(ireea v. S(^lt, 1 Vcs\ J. 28 ^ i ^ ' 

CopyholcSeshite shall not'' pass by ^neral descrip- 
tion, where there is freehold to Satisfy the words, 
though it had been supposed to, be freehold'; and the 
first devise was for payment of debts, nud^hen given 
to a younger child, otherwise provide for.' .Lindopy 
V. FMimUl, 3 Bro. C*C.*188. CoFYiicii n. ' 

**A11 my estatesin law and equity’* in awill, pass per- 
sonal property to lie laid out in land. Rashleigh v. 
Master, 1 Ves. .T. 204. S. C. 3 Bro. C.' d9. 
AIonev in BE T.ATo'ouT IN Land. 

Testator gave to his son ** all sum ,and sums of 
money due to nne, from him, on bond or bonds, Qt 
any other security.'* The sou was indebted to -testa- 
tor by bond at the date of tlic will, and afterwards be- 
came imiebteil to him by another bond. l*lie bequest 
docs not include the subscipient bund, ^mailman v. 
Gooldru, 1 Cox, 320. DintToii H CnEnt-rou.. * 

1 csttitor gives a debt due from J on bond, 300/. 
and upwards'* to A, II, and C. The debt is 350/., 
viz. 200/. by bond and 100/. by covenant, and 50/. 
i Held, that the throe sums pass to A, B, and C. WiL 
Uamsv. \VUruOns,2 Bro. (\ C. 87. 


D, being possiiised of 4000/. 4 percent, bank an- 
mritif's, by his will gave parts of it to a number of 
persviiL. , he then made a codicil in which he said, 
“ I find willed away only 5000/. 4 per cent, bank an- 
nuities, and 1 have there at pnisent 6000/. 1 give the 
interest of the remaining 400/. to >’.’* Tt appeared 
l^iit he had disposed of only 3200/. of the stocK hy his 
will, y shall take the whole residue of the stock un- 
der the betiuest in the codicil. Danrers v. Manningf 
1 Cox, 203. S.C.2 Bro. C.C. 18. 

Ornaments of thejicrson do not pass by a licqiicst 
of a cabinet of curiosities, <fvcn thougli occasionally 
shewn with it. Cureiulishy. Cavendish, 1 Bro. C.C. 
467. 


Diamonds and pearls made up for wear, will not 
pass by a devise of a cabinet or collection of curiosities, 
consisting of coins, medals, getris, and oricnlaJ stones, 
and other valuable tilings ; valuable tilings must mean 
things ejusilem genei’i^^ S. 1 Cox, 7'7. 

Devise of a IcnschoTd estate, held under a college ; 
after the will made, the Iciisc is renewed ; this new 
lease does not pass by the will. ifone v. Meileraft, 
1 Bro. C. C. 261. Lease, Hknewai. or. 

A will in these words, “ I give all in S» to R,*’ 
dues bot pass a bond wliicli happened to be at testa- 
tor’s house in S. hUore v. AJoure, I Bro. (*. C. 127. 

Tc^talor having titlies in fee, and likewise tithes by 
leases perpetually renewable, devised all his lands, 
tcueincnts, and tithes to defendant; the leasehold 
tithes pa.ss as well as the ficchold. Turner v. Hustler, 
I Bro. C.C. 7«. 


Bequest of leasehold ground-rcnks passes not the 
reserved rent only, but the reversionary leasehold in- 
terest. Knyev. Lawn, 1 Bro. C.C. 76. 

Devise of real estate and personal, to be laid out 
and settled, with directions to the trustees, out of the 
rents of residue of bis ])crsonal estate to rdise and pay 
any money they should^think proper anil convenient, 
not exceeding 3000/. for the aavancement of the plain- 
tiff in any business, art, ot profession, or in any civil 
or military employment^ H^ld to bo a gift the 
money. Metcalfe v. Wilmot, Ambl. 704. 

Bequest of all his pictures, &c. they being a good 
collect'.on ; after-purchased pictures *shall pass. A be- 
quest ef any specif^ of personal estate is considered as 
fluctuating till the deatn of testator, and tbe w^de of 
that species he has at his death, pa^. Dean and 
Chapter of ChrisuMfuh v. Barr^^imbl. 641. 

Dndef a bequest of ‘household fiiimtare, plate in the 
house at testator's death, whether in common use or 
not, if suitable to the yank of the* testator ; pribtares 
hung up, liimn, and both useful and ornameu- 
z z 
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tal iQ the house, viill pass ; books in a libi'niy will not 
pass, Kellv v. Foiclet, Ambl. €05. S. C. 1 Dick. 
659. 

By devise ofiill testator's goods and chattels in and 
about his dwcllingiiouse and outhouses at A, at his 
death : Held that running horses passed. Cs. Gower 
V. EL Cunrn, 2 Kdcn, 201. S. C. Amb. 612. 

Household furniture comprises every thing that con- 
tributes to the use or cotivenictice of the householder, 
or ornament of the house. Kelly v. PowUt, Ambl. 
610. S.C. Dick. 559. 

Jlcvise of freehold and copyhold estate ; part con- 
sisted of a brewhouse and malthouse, whicn was in 
lease, together with the plant and tftensils. Held 
that the plant passed. IFtW v. (Jay non t Ambl. 395. 

Devise of all testator's real estiites wheresoever si- 
tuate, lying, and being ; held not to include lease- 
lioids as well as fremolds. IVhitaker v. Ambler, 

1 Kden, 151. 

One having freehold and leasehold estate in C, 
devises all his manors, lands, tenements, mines of 
coal and lead, to, &c. Held the leasehold as well as 
freehold passed. Ijouthtr v. Cucemlish, Ambl. 356. 
S.C. 1 Kden,99. 

Trust estate will pass by a gcncralrdcvisc. Ifanhins 
V. Ohten, % Ves. 559. Thust. 

Devi^ of surplus rents and profits carries a light of 
presentation. 6hearmrd v. llaiborouffh, Ambl. 167. 
Aovowson. 

A rrears of annuity held to pass under a bequest of 

all arrears of rent and interest due." Hele v. GiU 
hert, 2 \’es. 430. 

China held to pass under a bequest of furniture. 
Id.ib. 

Testator intending to disposi^ of all his personal 
estate, gives the residue hr iiftii shares, hut appoiuts 
his brother ** heir to wiiatevcr part of his estate 
should be unappioprintcd hy his will onu of the 
five shares lapsed in testator’s lifctiine: held, that 
the above was an ultimate general residuary clause, 
and comprized this as including not ini'iely what was 
not mentioned, but every thing not cflcetually given. 
Jachah v. A'c//y, 2 \'es. 285. 

Plate passes under a bequest of household 
goods.” Stapleum v. Cu/miv/v, 1 Yes. 427. 

Devise of all lands and teniMtients in or near F, 
by a will attesud hy two witnesses, onl}' where the 
^tator had freehold, will not pass leaseliold ; contra, 
if he hud only had leasehold. Cluijman v. ilart, 

1 Vcs. 271. UiM., F.mcution of. 

Bequest of goods on hoard a ship, is good, though 
they may have been aflei wards removed, and wcie 
not on boanl at the testator’s death. UL ib, Svuc, I 
LEOitrv, Adf;mption of. I 

Neither choscs in action or securities for money 
pass under a bequest of ** goods and chattels.*' 
id. ih. 

What passes hy devise of all gomls and chattels in 
a house, not a bond or chose in action. Id. ib. 

Bank notes pass as cash by bequest of ** all that 
should be in his house at testator's death. Pophain 
V. Ly. Aylesfmryt Ambl. 68. BiiwK Notfs. 

Devise by an E. 1. captain*' of all household fiirni- 
turCi linen, plate, and apparel whatsoever, includes 
only what is for domestic u^, not what for trade or 
merchandize. U E'amnt v. Spencer, 1 Ves. 97. 

Dpori a bill fijed to have an assignment of rents 
and profits of a lea^hold estate vested in defendant, 
in trust for plaintiff, the court, ,]undor the dircum- 
stances, held, liiat a will in 1735, was sufficient to 
pass the trust of a lease in being, and the subsequent 
renewals in 17M. Carte v. Carte, Ridgw. 210. 
^ Amb, 28. LeasI^., Renbw.i]. ,ok. 

- The word ** advantages” is sufficient to take in all 
?lbo .benefits belonging to ilie trust of an estate for 
Jtm, not the profits only, the renewals, which 


are consequential. Id. 3 Atk. 178. Lsase, Be- 

NF.WA1. OK. 

A library of btmks will not pass as furniture. 
Ihidfrman v. Dove,K Atk. 202. 

Where current ^;oia is., curious, and kept with 
medals it will pass as such. S. C. 

A devise of a lease, and of the right of renewal, 
carries both the lease and the right. Ahneu v. Miller, 

2 Atk. 598. 

Where testator says, " I give all my estate, right, 
and interest I shall have to come in a college lease* 
at the lime of my death,” though renewed after the 
will, it passes notwithstanding. S. C. Id, 599. 

W devised all his household goods, cattle, com, 
hay, and implements of husbandry, and stock belong- 
ing to his house, messuage, farm, and premises, held 
by him on lease, to his wife for life : held, that a 
malt-house being included in the lease, the stock of 
that as weU as the stock in husbandry, will pass by 
this bequest. BnwkBlnink v. Wentwerth, 3 Atk. 64* 

A testatrix says, ** I give to B, &c. all my goods, 
wearing apparel, of what nature and kind soever, ex- 
cept my gold watch held that all her wearing ap- 
parel and ornaments of her person passed to the 
legatee, and any otlier honsehold goods and furniture, 
but no other part of her estate. ^ if a mao gives a 
legacy and then says, ** 1 give all my goods,” it will 
pass the residue, though the word •* goods,” in com- 
mon parlance, means ‘'goods only,” and not the 
whole })ersonal estate. The wordE ** all my goods, 
wearing apparel,” shall not he confined to wearing 
ap]^rcl only, hut shall be construed " goods and 
wearing apparel.” Crichton v. Symes, 3 Atk> 61. 

A devised all his estates to B, and had only lease- 
holds ; held, they shall pass. So, where a man 
having lands in fee, and for years, devised all his 
lands, the fee-simple only shall pass ; but where he* 
had a lease for years, and no fee-Bimple)| the lease for 
years shall pass', for otherwise the wilk^ould he void, 
and the court directed a trial at law Upon this issue r 
Whether the testator had botb freehold and leasehold, 
and in the same parish? Knoteford v. Gardiner, 
2 Atk. 451. 

'i estator says, as to the rest and residue of his lands, 
&c, his will, is, that the annual profits should be 
equally divided hetween A & C, and said nothing 
about the personal estate. By all the rules of gram- 
mar as well as law, the words ''rest and residue” must 
relate to something that went before ; and, where tes- 
tator calls it hy the name of real estate, can never be 
said to aHect his personal... Beauclerk v. Mead, 
2 Atk. 160. ^ ^ - 

Money will not pass by a devise jpf all goods and 
things of every kind when the devisee has a money 
legacy at the outset of tire will. Roberts v. Jisiffin, 
2 Atk. 112. Wir.L, what Interest. 

I'hough a debt devised amounts to a less sum than 
is staled in the will, yet the wrong description and 
falling short will not defeat the legacy, but shall bo 
applied as far as it goes in the same manner as if there 
harl been the whole sum mentioned in the will. Att, 
Gjen.v. Pyle, 1 Atk. 435. 

An advowson does not pass by the word ** tene- 
ment.” Kenney v. Langham, Forres. 145* note (c). 
Aovowson. 

One devises tire sum of 60001. S. S. stock to J S, 
and the testator has but 5360/. No more than the 
5360/. sht^ pass, and the rest of the testator's Mr- 
sonal estate not be obliged to make it up 6000/* But 
it might be otherwise if the testator had no stock at 
all. Ashton v. Ajfctoii, 3 P. W. 384. Ca temp. I’al. 
152. 

One has no land in A, but has tithes there, and 
devises all his land in A j the tithes as they are issuing 
out of thq land, and part of the land, and part of the 
pro^ Aereof, shall pass. Id. 386. 
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Whew a guardian by his will reniits to his ward 
whatever is due to him for his inaintonnice, it will 
include all demands for his ciVication. Ati^th v. 
Gandif, 4 Bro. P. (\ 313. 1 

One, by will, gives all his hc»sciio1d goods and 
implements of hriusehold. The malt, hops, beer, ale 
and other victuals in the house do not pass ; but the 
clock, if not fixed to the house, shall pass, but not the 
guns or pistols, if used as arms in riding or shooting 
game. Slunnin^ v.Siyhf 3P. \V. 334. 

Testator gave the residue of his estate to the poor of 
the parish of K in L, but that parish was in N. It 
was set up by the next of kin. that testator did not 
imagine his reMmim would exceed 10/., and had so 
declared, whereas it amounted to near 1000/. 'I'he 
court thought parol evidence should bo admitted to 
help out the uescription of the parish, but not as to 
the quantity of the thing given. Bnmn v. Lniigley, 
2 Barn. 1818. Pk. Kvid. Pauot. 

Devise of all my hou.sehold goods and other goods, 

? late, &c. to A ; the residue of iny personal estate to 
i. The ready money and bonds do not pass by die 
words ** goods,’* for then the beiiucst of the lesidiie 
woul be void, IVualcomb v. W'oolcomb, 3 P. W. 
112 . 

"Where arrears of a debt are bef|uoalhed, ihry arc 
confined to those duo at lime of rnaki-f \. ^1. I/'. 

Geu.v. Biirtf, 1 Kq.Ab.201. 

Where testator devised all s Luattels, 

household furniture, stuff, an I other things wliieli 
should bo in his house at time of liis death : I leld, a 
sum of money there did not pass. Trafihni v. licr- 
figfi, Ab. 201. 

One keised in fee, and possessed by lease for twenty- 
one years of lands in D, devises all his lands in 1), 
whereof he is seised, possessed, or any ways intciestcd 
in, to A for life ; remainder to B in tail ; remainder 
to C, with power to make a jointure ; remainder to 
trustees to preserve contingent remainders, ike. : De- 
creed, the leasehold should pass as uoil as the frei*- 
hold. Addis v. Clement, 2 P. W. •loii. 

Plate in common use. passes liy ihe devise of house- 
hold goods, notwithstanding any parol proof that it 
was not intended to pass. A icfu /As v. Oshorn, 2 1'. \V. 
421. 

A devised to her daughter K, *'my strong box, ami 
whatsoever is in it, ami all my chests, and eabinels, 
and whatsoever is in thcin.’* This strung box was 
fixed upon a frame containing several drawers, ami in 
these drawers were found Bank notes, and other 
things of value. Held, that the frame 4nd drawers 
did not pass by tho devise of the strong Liu' jut on 
an appeal, this decree was levci-sed. lA. Cugel v. 
.Dk, midgewaler, 3 Bro. P.C. 79. 

One makes his will and says, as to such estate as 
Ood hath blessed me with, 1 devise in manner follow- 
ing after which be gives part to .1 S, and his heirs, 
&c., and devises the rest of his estate to his wife in fee ; 
this passes a trust estate. iMurlow v. Smiih, 2P. W. 
198. 

Bequest of household goods c.vt(Mids to all hou.se- 
liold goods purchased aftcrward.s, and that are in \ho 
house at the testator’s death. Masters v. Mastets, 

1 P. W. 424. 

One devises lands to his younger sons at twenty- 
four, and in the mean time ihe rents and profits of the 
premises to his eldest son, and dies ; and the eldest son 
devises all those rents and profits of the prfamises to his 
younger brothers, but not to be paid to them until 
twenty-four, and dies, leaving his youn^r brothers 
under twenty-four ; only the rents and profits accruing 
from the death of the older brother, the testator, shall 
pass. Tissen v. Tissen, 1 P. W, 500. 

One possessed of a term for years, devises all the 
profits thereof to S ; only the profits accruing from tlie 
death of the testator shall pass. id. 503. 
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Plate in common user in a family shall pass as 
houschohl goods. Masters v. Masters, 1 J*. W . 425. 

Whole the' will is wiit Mindly and ha^ly legible, 
and the legacies in figures ; court referred it to a mas- 
ter to examine what those legacies wore, aud the 
master to be assisted with siicli as understood the art 
of writing. Id.ih, Pn. Bkf. to Mastkii. 

A, by will, taking notice that his natural son J 
had disobliged him, declared thus : “ J do hereby re- 
solve not to givt? him tiioiothaii20/. per ann. for life.*' 
And he gave his estate to iii.s legitimate son. P^r 
cur., the words do not nmoiint to a devise,' dnd tho 
bastard shall take ucthing. Holder v. Holder, Vin. 
tit. Devise. (Ill B.) pi. 8. 

One devises to his son the furniture of his house at 
D., and oidcrs goods to be carried from London to his 
house at D., and agrees with carriers for that pur- 
pose, but dies before the goods are removed to P. 
'I'liesc goods sliall not pass by the will as part of tho 
furniiurc of the house at J). Beitafort v. DumUnialdp 
2 Vcm. 739. 

J, devises all his household goods and furnitura 
which should ho in his house at H. at his death to his 
wife, and afterward.s going beyond sea, his steward 
gi‘ts the hmllorileor the house to accept a surrender of 
the liDusr, and rcmove.s tlie goods to another house, 
and \vritc.s an account of this to J, who approves of 
it. 'I'iie goods will not pass by the will to the wife ; 
otlierwise if they had been removed by fraud to defeat 
tlie legacy, or by any fortuitous a(‘t without tlic privity 
of the testator. tHiafl^urif v. Ulutlhluiry, 2 V'^ern. 
747. 

One being on ship board, and entitled to part of a 
considerable leasehold estate by the death of his lather, 
wiiicli he did not ki^)vv he had a right to, makes his 
will at sea, and devised to his mother (if living) bis 
I rings, and makes A Ids executor, and devises to A 
' his red box, and all things not before hcqucaihed. 
This shall not pjiss rlui Icnsehold interest, or what tho 
testator did not know he was entitled to, but shall be 
restrained to things ejusdem generis* Cotik v. Oakley, 

1 P. \V. 502. 

W here 300/. or 400/. jier ann. is directed to l)e pur- 
chased, the court will take it in the largest sense, and 
construe it to be 400/. per ann. Sea lev. Seale, 1 J*. W. 
290. Pie. ( :han. 42 1 . CJ ill). Hep. 10.5. 

One devises all his frcchuld houses in and hath 
none but leasehold houses there ; tiic leasehold shall 
pass. iSecus, in a grant. Day v. 7V/g, 1 P. W. 280. 

\VjI 1,, Al IsTAKI-. IN. 

Devise of all one*s goods, passes a bond. Anon, 

1 P. W. 207. Bond.' 

One devises to his wife all his pcreonal estate at 
'I'liis is a specific legacy, and to he preferred to pecu- 
niary legacies ill case of ileficiency of assets. All the 
testator’s personal estate that was at W. at Ids death 
shall pass, thoiigli not there at the making of the will* 
Saifcr V. Saner, 2 \'crn.G88. Pree. (3i. 392. Gilb. 
Mtj. Hep. 87. S.(k J.tgacy, si'fcific. 
t Wlrit passes under word.s, “all his household 
I goods.” I'he words added thereto. “ and whatever 
ekso legatee .'ihouldthirik fit to accept of,” were rejected 
in the construction ot the will. Anon, 2 Kqi Ab. 
322. 

Plate shall pass hy ^ devise of household goods. 

I T.illcott V. Compton, 2 Vern. 638. 

I A devises, that the furniture %nd pictures of hi^ 
I three liouses in B., (J., and D. should go along witli^ 
I the Ifbuses : adjudged tho plate then at his three 
I houses passed by this devise. Frankly n v. Bur- 
lington, 2 Vern. 512. Prec. Ch. 251. S.C. 

By a devise of all rings and htt^hold goods, plate 
used in the house dues not pass^^Wesson v. Essi-agton, 
Pitjc. Chan. 207. 

A held a church lease, .of which nine montns had 
remained unezpiied* >Ue made his will in sickness, 
zz2 
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and devised all liis interest in such lease to Tl. A, re- 
covering, renewed his lease, and republLslied his will. 
Resolved, the renewed lease passed by the republi- 
Cation. Awom. 2 Freem. 116. Will, Rffuiu-ica- 

TION OF. 

A devises 100/. to 1 1, and by will released to B all 
debts and demands, and afterwards A lends B 100/. ; 
whether this 100/, is released by llic will 1 Hentham. 
V. Alston, 2 A’ern. 1,'16. Release. 

A devises 1200/. to Ikis wife, and gives her all the 
goods and idiattels, plate, jewels, household stiifT. and 
stock belonging to his house at N. ; 400/. which the 
testator has in the house will not pass by these woids. 
Atwn. Prcc, Chan. 8, S. C. noiii. Stfunders v, Earl* 
2 Chan. Rep. IBB. 

Wliethcr a release by will, of all debts, accounts, 
and demands, will tratisfer the pro|H‘rty of gomls 
, which defendant then had in Ins hands, bidongiiii; 
to p].iintiif*s tcstalor. Ei>h v. ./c.vvn;i, 2 Veni. 111. 
Release. 

t^ne seised in fee of laud, limits a lerni to friistc(‘s 
for one hundred years, upon siicli trust as he l>y dccti 
or will should appoint, and for want of siicli apiKiint- 
ment to attend the iidicritrnico ; and afu-rwaids, by 
a nuncupative will, gives all to .1 S/aiid hi-m^ a bas- 
tard, dies without issue : this will iiot ]>a^s the trust 
of the term. Thni^luu v. J/t. dr//., I \ cm. BIO. 
Nuncupative Wii.i,. 

A mail seised in foe of divois lan«ls. and having also 
lands mortgaged to him, di'vises all his lauds to A. 
and his heirs ; the mortgaged lauds did not pa-is. 
tVinff V. Littleton, 1 Vein. 32. Vent. 351. 2 ( ha. 
f:a./il. S. C. 

A bequeathed 1200/. to S, and bv goncral wools 
all his gfKxIs, chattels, and hoiisO'StutV, in and ahout 
his house. {Money in the hoiisowill imt pass to S, 
he having a money Ic'/ary. Sitiiilcrs v. Larle, 2 ( 'It. 
Rep. 190. 

(c") ErojU'riti oo/i/on/ the IVill* 

A B be(|nonthed di\ii‘u,nds of pru(uitv in funds to 
C T.) for life, and diMcted, Ih.it alli r (' I )’s decease, 
principal shouhl bo divided aiuojr/st liis eliildien, in 
manner after mentioned; slm tlu-n gaM- ehildien cer- 
tain sums of money uliieh wotdd liave exiiausted 
whole of funded jirc.p.Mti at date of will , bcte.een 
that time and A H 'j tli'atli, that pi«ijuMty gre.itPy in- 
creased : held, t:xe«ui.)is eiililli'<l \v surplu.-. as undis- 
posed of, liinim < V. / itfieh-.n , I S. is S. d}Ui, 

Testator gave to uih* re.nly n.’ua’y, wliieli In: 
should have in house, at liiiic ol di alh : ho -aM- s]>e 
cilically to otiici's his ewiieiiuei bills, Nto'*k, ^Sc. 
Becoming iimniie, 3000/. p.dd into ins hiuiMi was 
laid out in stock and c.velie(|Ui;r bills : speeilif* legati-i'^ 
of exche<]ucr bills, \c. entitled. Ihotnt v, dnunn- 
hriilge, 4 Mad. 4ft8, 

Testator by his will devises all his fn eholil and 
copyhold manors, ^c., and rc.-al esiatf: v.-liaieviir, upon 
certain trusts ; and gives to the sair.e. truslfe>, a sum 
of 35,000/. to lay out in the nurcliase ol lainls, to be 
settled upon tlie same trusts, lie aflt:r\vaiil.s c*oiit.raets 
for the puiciiase of several estate.s ; and by :i codicil, 
specifying some of the estates which lie had so con- 
tracted to puichase, devises them to the same trustees, 
upon the trusts of ^he will ; and directs that the pur- 
cnase monies shall Ik! taken as part of the 35,000/., 
coiiBiming his will in all other respects. I’hc Codicil 
amounts to a rcpublication of tlie will, so as to pass 
not only the, estates therein specified, but all the es- 
tates contracted to be purchased lietwcen the dates of 
t^will and codicil, liulmc v. ilcifgate, I Mor. 2B6. 

REPVBl.lC.VnON OP, 

!!Chdicil, with three witnesses, though relating only 
to ^Bfponal cstatCi expressing no intention as *.o repub- 


I llcation of will, is a rcpublication ; and therefore will 
containing a general devise, lands purchased in the 
interval, pass. Pigytt v. Waller, 7 Vcs. 08. 

The rule, that afi^r-puichascd lands do not pass by 
a devise, does not /arise from the vi-ord “ having** in 
the statute of wills, but from the dilferenee between 
the Roman testament or wills of personal estate, and a 
devise by the law of England, wliicli is an appoint- 
ment of the iierson to take the spi^cific estate in nature 
of a conveyance, though fluctuating till death. Jin/dges 
V. Ds^Chandos, 2 Ves. .1. 427. 

Lands piin-hnscd after a general devise, pass under 
it, repiiblicalion being implied from a codicil concern- 
ing personalty, lefcrring to the will, directed to be 
taken as part of it, and ultestcil by three witnesses. 
Hunies V. Crowe, 1 Vi's. .1. 4B(). 4 Bro. C. C. 2. 

l>cvise of personal i;st:it('. and of rents and profits 
of real, in trust to aceumiiiatc, and to be laid out in 
land, and to be conveyed witli the real to the young- 
est, or only .son of the trustee at iwonly-onc! ; hold, 
a vi-stcd interest, by cxi.’culory ilcvi.se in an only siir- 
\iviiig sen, and imi to wait till the death of tlie father, 
but liable, to be devested by birth of aniithei son. 
The trustee sinviierl his son several years, and re- 
eeived the ren'-. and ])iotii.s till his death, hut never 
iaid them out in i.ind as directed ; those accrued after 
the son made his will, held to lie an equitable interest 
m lantl, aiul thcn lbie to pass by it. Perrif v. JV/c- 
lips, 1 \‘es. J. 251, I .\ i kuiisr, ve-sti d. 

One. by will, leciting he was seised of a copy hoh I, 
ilcvisivs all his rc<il estate ; not being seised of any 
co]>yhoi(!s, but being .Mii.sed of freehold instates at the 
time, he aflerw-ards l^ought a co]>yhc)ld : held, it diil 
not p.is.s. n‘i//ih' V. II arde, y\mbl. 299. 

One articles b» buy certain lands; be thereby be- 
eoiries seisorl thiirord* in isjuity ; but where A devised 
all Ills real nml pr jsmral estate, and aftenvards ar- 
ticled to ])ui chase lands and then died, the heir at 
law was held to he entith‘d to this (‘State, as not pass- 
ing by the will; seens, had the articles for the pur- 
ciia.se. been before the will; for then tlie estate wouhl 
haw passed. I.angjord v. VUl, 2 I*. \V. 629. Jjani* 

ACItri l) lO UK IlOl (.MT. 

A (!evis(‘s hi.s library of books, now in the custody 
of li, to a college, and aftcrviard.> buys more books, 
whieli lic places in lire same library, and gives 4UUI)/- 
nmio tt) iueieasc tluur library, aflcr-bbught bouk.s 
shall p:is,s. dll. Sotds' Coll. V. Coddringlon, 1 I*. VV, 
597. 

A codicil, conceriis only personal legacies, 

will not an.ount to a. rcpublication of the will, so as 
to pass lands purcba.sed after the making of the will. 
Sinule V. li asset, 2 Vcni. 625. 3 Ch. Rep. 16.9, 

S, IJ, Wii.r, III ecnLicATioN or- 

B devised to his wife in these words: — “ T do 
her cby give, ili.vise. and iMMiucath unto my wcll-be- 
IovcmI wd'e !■’ ranees, all Mich sum and suiiLs of mo- 
ney as lunv is, or hereaft(3r shall grow du(i to me from 
their majesties, for my own and servant’s service, 
eiti cr by sea or land ; as also, all such sum and sniiis 
of money, lands, tenements, goods, chattels, and es- 
tate w'hatevcr, wbercvi'itli, at the time of my decease, 
I shall be jrossessed or invested, or which sicall then, 
or of light doth appertain unto me. And 1 do hereby 
nominate and appoint her, the said Frances, to be 
the whole and sole executrix of this my last will and 
testament.’* The testator, had no real estate at the 
time of making this will j but having alwmt nine years 
afterwards received part of his wife’s fortune, he 
thoiowith purchased lands of about 2901. per annum. 
Them having been no republication of the will after 
this purchase, held, that the lands did not pas.s, but 
descend to the testator’s brother as heir at law. Bifu- 
ker V. Cook, 3 Bro. P. C. 19- 

A devises to B, all his goods and furniture In his 
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liouse, cxf!ept his pictures, which he gives to C ; pic* 
tures in boxes, us well as what were hung up in the 
house, will pass to C ; and so viill pictures bought 
iUtei making the will. Gaiire v. tVii/rfi, 2 Vern. 638. 

If A articles to purchase lands, ^ut before the con- 
veyance devises all his laud to be sold to pay debts 
and legacies, the lands will pass, though he was not 
seised at the making of his will, neither did he re- 
publish it. So, if A devises all Ins lauds for payment 
of his debts, and then purchasi^s land, (>quity will 
decree a sale of that land, tbuugli there were no 
precotUrut articles. PrUleanx v, (Uhhtui, 2 Ch. (>j. 
144. So, if A buys copyhold lands, and dies Indore 
adiiiillarice, having first devised all bis copyholds 
to 'r S, the copyhold lands coutrac'tcd for wdl pass 
by the will, or in any case if therci arc articles for 
a purchase, atid the purchaser niakes his will and 
<lies lu'.foie conve^ance, tlic lands shall pass in cijuily. 
Dacie V. hcaihhniii , 1 CMi. Ca. 


6 . IVtuil Quantitif and Qnniitii of' lnlorr\l. 

r*e(|iicst of 40/. per annuiii to A lin lile, :iiid alh r 
hci decease to IS, nr his heirs ; Held, tiiat or" nm4 
he construed ilistiiictivcly, and ih-il thejeline dul 
nut take an absolute interest in the anii< 'fy. / /^ • 

stotm V. Doe, 2 Sirii. 225. 

A feme covert having power «. «!i'j»ose. hv will of 
personal projxjrty, and of a r-. .il estate at N , by her 
will, after reciting the powi'r, gave sovcMal pocuiiiary 
(egai'ics, and then gave to hc.r linshatui her liidds and 
liou. 0 at N., likewise the reniaindc'r of her |)cisonaltN, 
and all she might die possesst'd <if, alter ji.iynu ut of 
her ilebts, h'gaems, and funeral and tcNtaiuonlary ov- 
|ienses : lleld, that the husband look a life estate only 
111 the realty, iiotwillislanding the gilt to him of all the 
testatrix might die possessed «»r. iMonk v. l/<iny/s'.'»/, 
1 Sim. 28()\ 

A testator gave all his real an<l (HTMinai estate to 
trustees in trust, as to one moiety h‘r A for life, rc- 
niaindci to her children, and .is to tlic oilier moiety 
fill' II and her children, in like iii.iiiiier. ISy a codii'il, 
he declared that his est ites slsonhl not ho divideil 
cMpially between A and !>, hut in propoition to the 
iiiimhiu' of their children, ami he left A and 11 jointly 
his rcsiduaiY legatees. I5y another <-odieil, in ordci 
to prevent disputes, he \me of his estates to A 
and her heirs, and the other to !• and her heirs ; tiio 
iiuiidier of their children nearly equalizing the value 
of the two estates. In a siihseipieut codi. d, i.e men- 
tioned that he had hcrpient lied tlic lirstestati A and 
her children, and the second to !• and lu-r children : 
Meld, that A and H were entitled to these estates for 
their lives only, with romainders to their ehildien, and 
that they were not entitled to the |K‘i>oiial estirtc al»- 
soliitely, hill for their lives only, with reindinder.s to 
their children, and iu shares proportioned to the niiin- 
her of their children. Lusliint^Um v. tSetrell, i Sim. 
436. 

liy a marriage settlement, a sum of 4080/. was to 
go alter the dee.casc of the hush-and ami the wife, and 
the husband's father, and siihjis't to the father's pow'er 
of npjMiintiiieiit to tlie children of the marriage ec[ual- 
ly, and the real estates of the wife were eliarged w'itli 
a sum of 8000/., which was to lie divided among the ! 
children in such shares and manners as she should ap- 
point. The wife, hy hcjr will, ap(N)intcd 100/. to the 
eldest son of the marriage, and the remaining 7900/. 
to the other children of the marriage, directing the 
shares to vest in sons on their attaining twenty-one, 
and ill daughters on their attaining that a^ or mar- 
riage with their father's consent ; she likewise created 
a hiillier charge, in order that such younger child's 
share of the 8000/. might be aiigmeiited. to 5000/., 
and hy the saine instrument, she iiicxeiciseof a power 
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I of appointment, which she had under the will of C, 
ap^Hiinted C’s residuary property to lli© first and other 
sons of the marriage successively who should attain 
twenty-one, and if there wero no such sons, to the 
•laughters of the, marriage wlio should attain twenty- 
one. Afteiwards by a codicil, sho directed that the 
same foi tum; should be given to any child or children 
of whom she might be delivered, as was given by her 
will to each of her daughters, and that if no son of the 
marriage should live to attain tvveiity-oiic, or be mar- 
ried, each of her daughters should be ciititleil to have 
for fortune 10,{Ht0/.. to he paid in the manner and at 
the times iiic.iitioued in her marriage settlement or will 
respecting the tfiirluiios of licr daughters. The wifo 
died ill the liusliamrs lifciiine, leaving a son and three 
daughters her surviving ; and in the events which hap- 
pened. two d.iiigliters, lh(^ only surviving cliildrcii of 
the niariiage, heeaine entitled under the settlement to 
tho loot)/, and under their mother's appointinent to 
the residuary pro|>ei!y of (’ : Held, that they wereoii- 
lifleil to ifceivc 10,000/. exclusive of, and in addition 
to ihoir shares of the 4000/. and of the residuary pro- 
pi.Mtyoft',. 117/1;/'' V. hrarnrii, 3 Russ. 208. 

A ‘'•stator hcgiiiiiing his will hy expressing an in- 
' 111 •^ivr tio! hulk of his properly to two of his 
si- ;::ive IIi'mii only a life mtinest in the greater 
put of it, .iiid after giving li*'.;acies to others of his sis- 
ters : he t:\pre.ssrd his wish that A, and the testator's 
servant 11 should hi: liisevecutors ; and lliat II should 
live with liis two sisters, and take eare of them anil 
flieir pioperty ; and hy a codicil, lie directed dial the 
iiiloiesl of 300/. should he paid to 11 half yearly, as 
w.iges for taking care of his two sisters, and that after 
the death tif R and his two sisters, the 500/. should 
Ik; paid to P : Ileld.^tliat the legacy given to II by the 
codicil was not a legacy given for her care and trou- 
ble, so as to convert her into a trustee of the residue 
I Dor (he next of kin, hut that A and 11, in their cha- 
racter of exccuU»rs, took tho residue heiielicially : that 
' after the death of the two sisters, though the services 
fur which the legacy was given as wages, would no 
longer he performed . 11 would still he entitled to the 
interest of the .300/. dining her lilc.. Dnirson v. Thortie., 
3 Huss. 235. Ksni;-;. i'.i-.M'.i ii'i ai.i.v in 

Devise of a IVeirhold c:st.tli: to the ti*slalor's illogiti- 
inaie son \V, to have and to hold during the term of 
his natural life, and in c.ise he have issue, then it is 
my will ll-.ey should jointly iiiheTit the same alter his 
•K‘ci:asi». In a suliM>i|ueiii p.iit of the will, the Icsla- 
*or devised and i)C(|U(:.ilhed the ii-sland residue of Ids 
: Ifecls ical and personal, not llifreiiihi-roie disposed of, 
Ui hi;; said sou, hut iu caM: my son W dies without 
issue, then il is my will that the w'hole of my proper- 
ly he. asceit..il lied, and aflor herpieathing e.ertaiu lega- 
cic:; and annuities, the ichtaiid residue of my piopmty, 
ti'gether with the before mentioned aiiiiuitic.s as they 
drop off, 1 give ill eipial proportions to A and U : 
Held, that the iliegitiiuate son took an estate tail in 
the real eslam. and .in ahsolutc interest iu the iierso- 
iially. ir#//ty v. /t.'Ti/, I Y. ik J. 512. 

A lestatiu- heipieaths a sum of stock to each of five 
nephews and nieces, or to their respective c.hild or 
children ; should any (fic without child, such share to 
revert to the residiiaiy legatee ; Ctich of the nephews 
and nieces who survive^ the testator takes his or her 
legacy of stoc!k ahsoUilcly. Montagti v. A5ic«//a» 

1 lluss. 1<)5. ^ 

The same testator ap[miiils as a residuary legatee 
KP ill, his child or children; in case of his death 
without any .such, the li'sidnary interest to vest in the 
other five nephews and nieces then alive, share and 
share alike, and as before to each of their respective 
child or children, and in case of ^her of their deaths 
without any such issue, then his or her share to be di- 
vided amongst the survivors ; K P M, having sur- 
vived, the testator takies the residue absolutely, id. ib» 


WILL. 
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A testatrix devises leaseholds to A, subject to the 
yearly sum of 12^. for the sole use of Mrs. B, to be 
paid her half yearly ; and this annuity was payable on 
the 27th of .laiiuary and 27th of July ; many years 
afterwards, A devices Id U all Ills lands, (in which 
these leaseholds w(;re inclnded) paying Mrs. B 12/. 
per atiimm, by half yearly payments, to be made on 
the 27th of Jiiniiary and the 27th of July ; Mrs. B is 
eniiilcd under A ’s \\ ill to a second annuity, distinct 
from, and in addition to the annuitv given her by the 
will of the testatrix. BarOett v. OiUurdt 3 Buss. 149. 

Bequest of persond estate in trust to invest it in 
slock to Hccutnulate, and to transfer the fund to A at 
twenty -one. l’ov\er for the trustees lend 10,000/. 
to B, so long as he carried on the business of banker 
at 11 ; I.I is not entitled to retain thx'i 10,000/. after 
A attains Iweiily-oue, though he coiilinne banker at 
11. Hroum V. xS'in.s(mjp, 1 ]M*(’lel. & Y. 427. 

'lestator gave son one-fourth of jiorsonal estate ab- 
solutely, but by codicil directed that son’s share 
should be only for life of hiinsclf and wife, proviilcd 
they had no issue, and that at their death it shoulil 
fall into residue : held, stm di<l not take absolutely, 
but subjeet to executory hoquc.st over in cas.i theie 
was no issue of liimsclf and wife If/ing at death of 
survivor. Packstraw v. l’iU\ 1 S. /k S. 604. Kxe- 

COTOUY Di-.VISK*, J.l^^TATl(1^ Ol'. 

Testator directed intciesl of sum of iiioiiey I'J 
paid to his sisters, iluriiig their lives, iii equal j)ropi»r- 
tions, and at their ileaih, gave to llicir ehiltlu-ii the 
inheritiiiice their mothers deiived fr<im his estate, and 
desired that his sisteis should be residua: y le ratees in 
proportions already mentioned : held, that siste-s wei'c 
entitled absolutely to residue, and that their ehildn*n 
took no interest, drusaivk v. l^ruumwnJ, 1 S. ix: S. 
517. 

A testator directs, lliat AV V shall, with a cqdt.il 
taken out of his assets, e(»ntimio liis the testator’s 
business ; that he shall bind 1.) (i ajqircntice to liiiu- 
self ; that be shall take !)(■' into jku incrship at (he 
end of bis appK'iit!C(5shi|), or so soon after as he shall 
tliink him capalile ; ami tluit T) G shall have one- 
third. of the pnitits of the bu-^incss j 1) G is not en- 
titled to claim any sliaie of tiij prolits which arc 
made before be is adiniltcd into pailnership. (wrden 
V. Pulheifurd, 1 'rurn, K. 373. 

Gift by will to A, t*i be paid to him at t^v'cnly-on^^, 
with a beques*. over, in the ovent of dying undcf that 
age, or afteiwards without heirs, and intostnlo ; 
held an absolute interest, in A, on his aitaiiiing 
twoiity-onc. ('ul.hbnL v. I^iirrirr, 1 Jac. 415. 

Direction for payment of n-sidjie to K to Ik*, applied 
by her at her discretion, for or towards tlic education 
of her son, and that she should not he liable to ac- 
count to him or any other peison for tiic di.^posal or 
application of it ; the residue being considerable, 
held, that K was entitled lo it, subject to the applica- 
tion of fib much as the court might think lit to the 
education of the son during his minority. JIamiey 
V. Gilhert, 1 Jac. 364. 

Bequest of household goods, fee. after p-.iyment of 
debts, Ac. to testator's wiie fjjr her life or widowhood 
with power to her to s(dl same as she should think 
proper for her Wn benefit, and the maintenance of 
llie testator's nephew, Ac. dtring their minority, with 
a bequest over, upon the death or second marriage of 
the wife, of the same or so much as should then re- 
main to such nephew, &c. : held, that widow was 
entitled lo residue for her life or widuwhooif, with 
wer to apply any part of the capital for her own 
nent,^ proper niiunlcnance of nephew, flee, during 
minoriiies, and that on death or marriage of widow, 
remainder ol capital unapplied was well limited over. 
Snrman v. Sumutii, 6 Mad. 123 

Legacies to A, and “ to the heirs of his body 
to B, ** to be secured to her and the lieirs of lior 

A 


body ;** to T, and " lo her issue,’* arc absolute le- 
gacies ; but legacies to T, and ‘'to her heirs, (say 
children,**) give S only a life interest. Crawfm'd v. 
Trotter, 4 Mad. 3 m. 

Bequest of pcr|nnnl estate being in trust, to pay 
the interest to AT, tlie testator’s widow, during her 
life, and on her death " to pay and divide the trust- 
monies unto and equally between his daughters 11 and 
A, for their own use and benefit absolutely, and in 
case of the death of them, II and A, or cither of 
them, leaving a child or children living,” to apply the* 
interest for the maintenance of the children till 
twenty-one, then to divide the trust-money among 
them, expressing that the testator's intention was, 
that the cfiiUlren of his daughters should be entitled 
to the same shares to which their inotlier would be 
entitled if tljcn living, witli an ultimate trust in case 
of the death of Tl and A, without leaving issue living 
at their rcspr*.ciive death, or of all their children dying 
minors; on surviving the tenant for life, 11 and A 
become* entitled to the absolute interest. Oallami v. 

1 emnnd, I Swan, 161. 

A testator having brothers and sisters, and several 
ni‘| Iicms and nieces, and having given a legacy to 
one of Ins brotiiers, directed his residuary estate to bo 
investctl in go\ornmcnt security, llic interest lo be 
l^aitl for the maiiiU'nanci; of JNI, as long as she lived 
single and without a child ; and at the death the mo- 
ney to conic to his brother’s and sister's children ; M, 
although muriiod, and having a child, is entitled to 
liie iuteu- t for life, luit lo the prineipal. Bird v, 
Ifni.sdoii, 2 Swan. 342. 

Beqiiesi of interest of residue of personal estate, 
after payment of debts, Ac. to A for life, and after her 
d.ecease to C *, ]>asses an absolute interest to C, sub- 
ject bi prior life inteicsl of A. Clough v. Wynne, 

2 Mad. 138. 

'reslator directs 20,000/, which he has in the three 
per cents, to he lirinly h::ed there, lo remain during 
the life, of his wife for her to receive the interest, ana 
after her il. ath, to be in the same manner iirmly fixed 
on the infant W C, ** to bo so secured that he may 
only receive the interest during his life, and after his 
der’case, iu the heir male of his body, and so on in 
sui.'cession to the heir at law, male or female ; ” with 
a direction tiiat the prineip.'il sum is never to be broken 
into, but tlio interest only to be received *, '* his intent 
bring tisat tlierc slioiikl always be the interest to sup- 
poit the name of Cohb as a private gentleman.” 
I'liough the intention he manifest to give only a life 
in{eie>t to \V (!, yet there being nothing lo shew that 
the wold ** heir male ” was not used in a strict tech- 
nical sense: Hold, that AV C took the absolute in- 
terest, the wolds bring such as would create an estate 
tail of fn eliold prc'perty ; secus, if the words “ for 
life”*ha»l been added to the words ** heir male,” in 
which case the latter words might have been construed 
to be a more designation {icrsonal : Held, the declara- 
tion that the principal stock should not be broken into, ■ 
not Miiliciont lo inrn the heir' into a tenant for life, 
bring like an attemjit at perpetual restraint of alien- 
ation, which iu the rase of land would not prevent the 
creation of an estate tail. Britton v. Tuiuiiig, 3 Mcr. 
176. 

Bequest of personal property in trust for A, (a mar- 
ried woman), for her separate use ; with a power of 
disposing by will, (except to 'particular persons). 
** And iu case she dies without a will. 1 gWe all that 
may remain at her decease to H,” followed by a gift 
of '* all the rest and residue ” to A, who is appointed 
executrix. A takes the absolute interest in the pro- 
perty, not a power of disposing merely. .And the gift 
lo B, of “ all that may remain at her decease,” is 
void for uDcertadnty. Bull v. KmgUan, 1 Mer. 314. 
Will, Uncertainty. 

Devise to devisor’s wife of all his real and personal 
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estates for her life, after her ” to A and his male 
issue : '* for want of male issue after him,** to B and 
his male issue : ** for want of male issue,** to two 
others and their male issue. An^bsolute interest in 
A as to the |)ersonal estate. Dim\v. Peitnif, 19 Ves. 
545. S. C. 1 Mer. 20. \ 

Bequest of personal property to a man and his issue 
is an absolute interest, but a limitation over for want 
of issue living at his death is ^od. Id, CAT. 

Devise to A for life, remainder to trustees to pre- 
serve contingent remainders ; remainder to the heirs 
of his body, with remainders over for life, and in tail 
male, declaring that the respective devises to A, &c., 
** and to their resi)ectivc heirs male,** are on condition 
of taking the testator’s name ; the residue of the per- 
sonal property liequeathed to A, on attaining the age 
of twenty- four, to go over if he died under twenty- four, 
without leaving any child or children living at or horn 
in due time after his death. Coilicil giving an after 
purchased leasehold fur years, for sucli estate and 
estates, and in such manner and form as tlic real es- 
tates are devised by the will, and with, under, and sub- 
ject to the like liruitations, trusts, conditions, ^c. A 
lakes an estate tail in the freehoM, and the absolute 
interest in the leasehold estates, lirmincJicr v. Ihtgot, 
19 V'^cs. 574. S. C. 1 Mer. 271. Kstatk Taft.. 

Legacy in trust to be laid out in stock th di' idends 
as they come due to A for life, ..nd alu r b. i dfccase, 
to pay the principal according ( her appointment by 
will or otherwise, wit^..powcr tti her to purchase with it 
an annuity, with the approbation of the trustees, but 
not to sell iu A has an absolute power uf disposition, 
and her bill was held a suflicient indication of her in- 
tention to take the whole, making a htrinal appoint- 
ment or writing unnecessary. Irwin v. rurrar, 
19 Ves. 86 . PowKR, Kxkcution of. 

Devise to the use of the devisor's second son A for 
life, without impcaclimeiit of waste, and from and 
after his decease, to the heirs of his hotly, to take as 
tenants in common, and not as joint-tenants ; and in 
case of his decease williout issue, to the devisor's 
eldest son B, his heirs, 6 cc. ; and in case both sons 
should die Wore twenly-onc, over ; Held, an estate 
tail iu the laud, and ab.solutc interest in personalty 
bequeathed with it. iimmtt v. L7. Tankerville, 
19 Ves. 170. Lstatk Iail. 

Residuary trust by will to apply the rents and pro- 
tits for and during bis life, and afterwards for the heirs 
of his body if any, and in default of such issue, over, 
is an estate tail in the real estate, and the absolute in- 
terest in the personal. Ellon v. Eason, 19 Ves. 7:i. 
Esta'ik Tail. 

Indetiiiite beijncst of the dividends, gives the abso- 
lute property of stock. Paee v. Leaping well, 18 Ves. 
463. 

I'estator gave legacies with maintenance tojiis two 
illegitimate children, naming them, by C B, and to all 
the other children he might have by her, 6000/. each, 
and after other bequests, the residue among his said 
children. By codicil he directed maintenance of 
another child born since, also interlining his name 
with those of tlie other diildrcn, in the first part of the 
will only. That child entitled only to niaintenant^e 
and a share of the residue, not tlic legacy of 6000/. 
Arnolti V. Preston, 18 Ves. 288. Bastahu. 

Residuary bequest in trust for the use and benefit of 
A, and in case of bet death, to be criually divided 
betweeq the children of B. Payment decreed to the 
executor of A as having taken the absolute interest. 
Oaimanneyv, Sevan, 18 Ves. 291. 

Under a devise of the entire residue, real and per- 
sonal to A B and C, (children of the testator), and 
all their younger children, their heirs, executors, &c. 
for ever ; A B and C to receive the yearly interest for 
their respective lives, of such part thereof as were in- 
tended for their respective younger childreu 3 and in 


case of the death of A B and C, the share of any of 
them so dying, to m to his or her younger children, 
and in case .of the death .of A B and *0, or any of them, 
without leaving younger children, the share of such 
child so dying, to go to the survivors and their younger 
children, witli powers of apimintment amongst their 
respective younger children, and in case of the death 
of any of the younger grand children before twenty- 
one, or days of marriage, the shares of such to go to 
the brethren of the cliild so dying. At the time of the 
will, and of the testator’s death, A had one younger 
child, B several, C none ; eacli ha<l several sfoce : ou 
bill by after-born grandchildren, held : First, that l;he 
residue was divisible into three parts, the yearly in- 
terest of each to go to A B and C, for their respective 
lives. Second, that after-born grandchildren were 
intitlcd, subject to the power of appointment in their 
parents. Tliinl, that the share of a younger child 
under twenty-one, and unmarried, goes over to the 
brothers and sisters of such child. Fourth, that the 
share of A B or (J, dying without leaving younger 
chililreii, goes over to the survivoi-s for the same estate 
as their own original shares. Crone w, Odellj 1 Bali 
ikB. 449. 450. 3 Dow. 61. Will, Constiiuctiom 

OF, W'JiO TAKK ^ ImEUKST, VKSTKI). 

I Di v'^l and licipiest of real and personal estate in 
trust, to pay the rents, dividends, &c. to tlie separate 
use of a married woman for life, and after her decease 
to convey, Ac., acetording to her appointment by deed 
or will, with a limitation over in case of her death ; 
in the life of a testatrix or in default of appointment. 
Absolute property, notwithstanding the. said indication 
of an intention, tliat the estate should reniaiii in tho 
trustee for her life, with powers inconsistent in a 
tlegrec willi the sup^xisition of her having or being 
able to acquire tia: absolute interest, llurford v. 
Street, 16 Ves. 135. 

Devise in strict settlement, with power to the ten- 
ants for life to jointure, on condition that two thirds 
of the portion should, upon such marriage, be settled ; 
one third upon tlie eldest son of the marriagts and ono 
other third upon the younger children. Upon the in- 
tention that tlio settlement should be confonnalilc to 
the limitations of the real estate, a trust fur the father 
for life was established, and tlie interest of tiie eldest 
sun was not to be devested, except by his death under 
twenty-one, without issue male. Bandl v. Crutchley, 
15 V'^es. 544. 

Trust by will as to the residue of real and personal 
estate, fur a nephew and his heirs, to pay him the in- 
terest for life, with power to the trustees, iu case they 
should sec it would lie for his benefit, to aiivancehim, 
when it may be iu their power, any part of the prin- 
cipal for his advancement in life, that they will not 
withhold such assistance as they may deem necessary ; 
but, iu case no part should be advanced, the residue 
to be divided among the nepliew's issue j with a limi- 
tation over, if he should leave no issue. The nephew 
is entitled, not to the absolute property, blit for life 
only ; and no advancement having been made, ai^ in- 
quiry was directed, whether his circumstances re- 
quiri^ advancement, liobinsmi v. Cteutor, 15v' Ves. 
526. Aovancf.men'A 

Legacy to A, but if theexecutofoj^fter-uam^, shall 
think it more for iii.< advantage to'have it pla^ out, 
aud to pay him the infbrcst for life as they, in their 
discretion, shall think fit, empowering them accord- 
ingly, and directing that, after hlS decease, the said 
sumi should be divided among his children, aud for 
default of children, over. One of the executora^b^ing 
dead, and the other having renounced, the logqicy was 
held to be absolute in the legatee, who had taken the 
benefit of an insolvent act. Xeafo v. Burton, 14 Ves. 
434. 

Devise after limitation in strict settlement in de 
fault of such issue, then to the devisoe's next heir a 
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law, is ^ limitation of the reversion, not a contingent 
remainder to the licir at the time of failure of issue, as 
a purchaser. O’hVf/if 13 Ves. 412. Heir 

AT hAW. *'■ 

Bequest of all money, stork, S^c. and all other per- 
sonal estate to the sole use of the testator*s wife for 
life, to be at lior full, fice, and absolute disposal dur- 
ing her life, without Iwing liable to any account, and 
after her decease certain articles specified, and 600/. 
according to her appointment b]| will, in default of ap- 
pointiueiil to fell into the residue which was disposed of. 
An interest fo rlife only, with a limited power of dis- 
jj. position. Bradl^ v. Westcott, 13 Ves. 445. Kstate 

FOR liIFK. 

Bequest to A for such purposes af he shall think 
ht is for his own benefit. Vaice v. Archbp. of Canter- 
burp, 14 Ves. 370. 

Bequest t(j the testator’s wife of 60/. a year for life, 
and the sum of 300/. to be disposed of as she tliiiiks 
pioper, to l>c paid after her death, and a leasehold 
house and furniture for life ; an absolute inicrcst in 
the 300/. transmissible to the administrator ; nut a 
mere power of appointment. Will not construed by 
reference to a seltleincut, the provisions diftering in 
some respect, though a substilutiuii was intended. 
ilhon V. Oliver, 13 Ves. 108. ^ 

Bequest to the testator’s wife of 200/. per year, be- 
ing part of the monies I now have in bank security, 
entirely for her own use and disposal, together with all 
his household furniture and effects, intcuests for life 
being expressly given to other persons, an absolute in- 
terest to the wife in bank stuck sutlicicnt to produce 
200/. a year, not a mere annuity for her life. Raw- 
linf's V. Jennings, 13 Ves. 39. 

IjCgacy to A for life, then to her children for main- 
tenance, and to be cr|ually divided among them on 
their arriving at twenty-ouo, followed by a legjicy to 
11, on the same conditions on his attaining the age 
of twenty- one.” The legocy to 15 construed in the 
same manner as the other, viz. fur life only, \c. 
lAfiigdon V. SinisoH, 12 Yes. 205. Kstate for 
Life, 

Testator devised a copyhold rslale ro his wife upon 
trust to sell and invest the nionev in the funds ; and 
gave and bequeathed the intcre>t ami dividends to her 
use. , lie also gave and bequeathed to her all his ef- 
fects whatsoever and wheresoever for hoi inainton- 
aiice, upon full trust and contidence in her justice and 
equity, that at her <leceasc she would make a proper 
distribution of what effects might lie left in money. 
giKMls, or otherwise, to his children, accounting what 
they had alicady received in money or efioets part 
of their siiares. The widow’s esccutiix held eutitlcfl 
to the proilucc cf the copyhold estate fur life only, 
with a resulting trust as to the <*upital for the heir. 
The widow entitled to the absolute interest in the per- 
sonal estate. fKi/ttm V. Jl/q/or, 1 1 Ves. 205. Trust, 

JIE.SVT.TlNO AT L-WV. 

Legacy'jpf stock in trust for the use, exclusive right, 
and property of A, but should she hapjam to die, then 
in that case, among her childiuii ; aiiotlicr legacy of 
slock lo A, to l)e paid her as soon as possible, or in 
the event of her de^t^ among feer children ; another 
legacy of sto<-k to>^jJ^nd in rase of her death, among 
her children ; alK^ese legacies held absolute in the 
respective mothci-s. Weltster r. Hall, 8 Ves. 4 10. 

Devise to A, an infant, for life, and his first and 
other sQn.s in strict s<9ttlemcnt, with remainders for si- 
milar estates ; the will farther directed, “ diiring^tlin 
minorUy of tl»p A family,” an accuimilation of the 
rentS.to.]l)e laid «»ul in a piirclrdsc, until the minor ar- 
nvt^ %i llie full ago of twenty-five years,” and then 
“ the heir to take lull possession of this estate.” A 
being residuary hv/atce, ik entitled absolutely to the 
accumulation. v. IWoud' fad, 8 Ves. -ilS. 

S Bequest lo two |icr:,on,- or then thildicu, iield to 


give children an interest by way of substitution only t 
not concurrent. Ci'ooke v. l)e I'antles, 9 Ves, 197. 

Investment of stock directed in trust to pay the di- 
vidends to testator’s Jfen for life, and after his death to 
transfer part of the iapital accoiding to his appoint- 
ment, gives an io^rest for life only, with a power- 
Namioclii/. Horton, 7 V'^es. 391. 

General residuary bequest, iucluding a leasehold 
farm, with the stock, to be converted mp money, a.s 
soon as conveniently, may be upon trust to pay the 
interest, &c. for life, and as to the capital for the chil- 
dren. The stock cousidenably incre.T.sed between the 
death in April and the sale at Michaelmas, it was de- 
creed tliat the conversion was in a reasonable time, 
and the party entitled for life should have interest from 
the conversion, and as to the premises, that from a 
defect of title could not be sold, that Ijcing for the in- 
terest of all that they should not lie sold, a value 
should be set upon them, to carry interest at 4 per 
cent, from the death. Cibson v. Bott, 7 Ves. 89# 
Ai'fiiiiTiuN ofI'vnu ; Interest when payable. 

Bequest of annuity of 200/. for use of A and her 
children, to be paid out of general effects, until it is 
ronv^'iiient to executors to invest 5000/. in funds, in 
lieu tlioieof, for her and their use, and to longest liver, 
subject to rn equal division of the intcicst while more 
than one alive : held an annuity, and not an absolute 
legacy. Inncs v. Mitchell, 6 Ves. 464. AfiU. 9 Ves. 
212 . 

'L’estator gave to bis wife tlte third part of all his 
property, that should become diie to him after his de- 
cease ; then, after giving some legacies, he gave all 
I the lesidue of his estate, in general words, subject to 
the payment of all his debts, funeral expcnces, and 
legacies, upon trust to collect the same. Tim wifeen- 
titUsl to a third of the personal estate, subject to the 
debts, but not to the legacies. Heed v. Addington, 
4 \'os. 575. 576. 

'J’estator gave certain leasehold houses in trust for A, 

! alKsuliitely fur hci' separate use, and other leasehold 
I houses in trust fur 15 for licr separate use, for her life, 

I and after lier decease for tier children ; if none, to fall 
into the residue, and he gavc^ the residue in trust for 
A and B, to be divided between them, share andshare 
alike, and to lie paid and a[)plied in like manner, for 
their use and bciiclit, as the rents and profits of the 
leasehold premises hercin-hefore settled upon them, 
and their receipts to be a suilifde&t disebarj^ ; the re- 
ference in the residuary clause is not to the interests of 
A und B ill the houses, but to the provision that they 
shall take for their .separate use • therefore, they take 
the residue absolutely. Hhanley y. Baker, A Ves. 732. 
Resioue. 

Testator gave the interest and produce of the resi- 
due to his two sisters, for their lives, and after their 
drccusi'^ the principal to be paid to their children, 
share and share alike, but whichever died before the 
other, then the share to be paid to her to be paid to 
her children in crpial proportions ; but if she should 
leave no children, then the interest and produce to be 
paid to the survivor for her life, as. aforesaid ; one sis- 
ter died without leaving children, the survivor is rn- 
fith‘d to the interiist for life, and the principal is vested 
in all her children. Taplor v. Langford, 3 Ves. 117. 

iNTl-.ni'ST VESTED. 

A devised to his wife the dividends of 4000Z. bank 
stof!k for life, and on her decease to be transferr^, 
and tim produce thereof, 600/. he- gave to the plain- 
tifi*, the other to be divided among the defeiiaants ; 
the pluiriti/r is entitled only to 500/. not to' 500/. 
stock. T.ongdale v. Hovep, 2 Anst. 570. 

Testator devised a freehold estate to his wife for her 
life, and then directed that she should dispose of the 
smie amongst the testator’s children, by her at her 
decease a.s she should think piopcr. The wife made 
no disijosition of the estate. '1 he children took no in- 
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tei-GSt in tlie estate under the will. Crossling v. Cros- Testator gave his whole property to his wife, mak- 
sUiig,2 Cox. 396. J’owKR, Kxkcution of. ing no express provision for his daughter; **butin 

Testator gave the interest of the four per cent, case of death .happening to his wife, desired his cxc- 
btink annuities then standing in his name, together cutors to taktf''care of the whole for his daughter.” 
with the interest of a sum of mo.|ey, then at his The wife shall have the whole for life only, with re- 
banker's, which he directed to be invested in the mainder absolutely to his daughter. Wallv. Bushhy, 
same stock, to his wife, with a power of disposing of 1 i)ro. C. C. 489. 

onc'third thereof, after her decease, ** And as to the Testator made his will, and gave to his daughter 
rest and residi^of his estate,” after payment of the iOO/. a year, long annuities ; he then gave to tho 
said bequest to his wife, viz. two>thirds of the pro- plaintiff 50/., long annuities, and to J 50/., long an- 
pertylie should die possessed of, he gave the same nuities. These legacies shall be 50/. a> year annuities, 
as follows : First, to the children of A 60/. pf the Stajford v. HorUm, 1 Bro. C. C. 482. 
four per cent, consols, also to the eldest of such S gave 5000/. to pui'chasc stock, the interest to M - 
cliildren 30/. per annum for life, and to his lawful for life ; then to W tor life ; at his (leccasc to testator'^ 
heir payable out of the interest. ITe then made a godson S ; and a^his death to be divided among hia 
similar bequest in favour of the children of D, and brothers equally. S was dead at the time of the 
he appointed his second wife ftud C to l)c executors will made. A son of \V born after testator’s deaih, who 
of his will, and declared his intention ** if the residue would have been a brother of S had he lived, shall 
of his said property after payment of the children take a share in the 5000/. 'Ihc testator also by co- 
of B was not sufficient to pay the specified annuities diitil gave 4000/. to L for life, and in case he had no 
of 30/. the residue should be equally divided as a- chihlicn to revert to W’s children. A daughter of 
1)ove specified.” The money at iiis banker's having W who was alive at the time of the cotlicil liciiig made, 
Ixien invested in the four per cents., tho whole of that but died before VV w'as held to have a vested interest, 
sum was 5306/. Held, first, that the children of transmissible to her representative. Devisine v. Melo, 

A and B respectively were entitled only to 60/. 1 Bro. i'. C. 537. I\TKnF.$T vestku. 

stock, and thi.t tiic residue of the fund after satisfy- ‘ A gif* o^‘ ^>cison:Aty to trustees to pay the interest 
ing the two sums of 60/. and the two aiiit'- •tn*'-' of to A, with a |K>wcr to dispose of the fund hy will as 
30/. was undisposed of ; 2dly, tlial '.he tc.'^tatrr idling he pleased, and without any other words of limitations 
by liis will prafessed to dispose stf ■ e w'hdlv, of tlie are absolute gift of the principal. Kllon v. Shepiumif 
property, altbmgh (according to the aforesaid con- 1 Bro. C. 532. 

slruction ho lad not in fact done so), yet this was Bequest of 3000/. to A to disclose of hy will. TfcKl 
not sulficicnt to exclude the executors from taking an absolute interest in A. Maskelpnc v. Maskclyne, 
bcnefieially iU such ; and tliii-dly, that the interest Aitibl. 750. 

given to the vlfc in one- third, or the residue, did not Legacy to trustees to put out upon security, the 
prevent her tskiiig her slr.uc of tho rcuiaiiring two- infercsts li> be paid to A , and in case slie marry or 
thirds under 'he statute of distrihutioiis. Oldham v. die, the interest to be qiaid to JL in trust for iier till 
CurieUm, 2 C)x, 899. ^ she come to the age of twenty -oiio years: ibdd that 

Bequest to the use and behoof of A, and in ca.se B was absolutely entitled to the legacy. ILUe v. 
of her dcccasi. to the use and behoof of her children, Ikck, 2 Kden, 229. 

share and shae alike: Held, a life interest only in Bequest of {personal to one for life, and if he has 
A. The captal to her children after her decease, no heirs, over. Ilcdd, he took an absolute interest. 
Ld, Douglas Chalmei', 2 Vos. .1.500. Umlenw, Watson, Ambl. 398. Limitation of I'i:n- 

Bond to py an annuity till a legacy recited to sonal. 
have been b€]ueathcd by the last will of obligor to Testator having by bis will made his daugliter ten- 
obligee, shoud be paid. By a previous will he had aut for life of his general real estates, and of lands to - 
given a legacr ; but that was revoked by a substiqueiit be piirc’hascd, both with his personal estates, and with 
will, and a Ics legacy given, payable six months after llic profit;: arising from sale of timber, devi.ses his col- 
testator’s deali, ** over and above the annuity which lierics, 6cc. upon trust to dispo.se and convey the same 
1 have securd to him for his life.” The annuity and in sucb manner as she, whether sole or cuvcmI should 
bond w'cre asigned by tiie ()bli;;ce as some provision diiect or appoint, and in default of appointment to ' 
for his mothei '* to be received by her duririg thr* life ap;>ly the money produced by the collieries, after puy- 
of the obligoLis fully and beneficially, as iteniri < ' ave ing {he expcnccs, to the same u.ses as the residue of 
been by thobligec.” The bond and assignment his personal estate; the testator then after declaring 
were put intOvlie possession of the testator, and con- that, though his meaaing w;is to give his daughter the 
tinned so till is death. 'Die legatee is entitled to absolute disposal of the said collieries, iVc. to prevent 
the legacy wii interest, if not paid at the time ; and the cxjicnce and trouble that must attend tliemanage- 
also to the anility for his life in trust for his ntotlicr. inoiit of afiTairs of such a nature, under the direction of 
Ciflshie V. niufnif, 1 Ves. .T.555. the court of chancery, requested her to direct the 

AVhere niocy is given to be laid out in land for money arising therefrom, to he applied iu such man- 
a place of retiiment for testator's sister, to be for ever ner as he hail dinicted the same in default of appoints - . 
entailed on luissue, the husband of one of the (laugh- ment : Held, that from the general framo and intent 
ter’s of the siitr entitled aa tenant by the curtesy to of the will, the daugliter liad not the absolute disposal 
one-third. Vi^ou v. Huy, 3 Bro. C. C. 404. Uusr. of this properly, but that»licr interest jyas confine£'to 
He Wife ; Teant by curtesey. a disposilioii by sale. L7. Bute 2 £den; 

Testator dencd, that in case of failure of issue des- 88. 
cendiiig from knself and his wife, a trustee and his Devise of real and ]ic?Bonal estate in trust for A,- 
heirs should stid seised of freehold lands, for the use for life, aftci wards for B for life, and afterwards for 
and benefit of W and his children, share and share the heirs of his body, afterwards fornhe other sons of 
alike, at his dposal. B.W died in testator’s life- A, successively in tail, taking testator’s name then |o 
time : Held, ]pt the children of B VV took the entire the daughters in tail, for want of such issue to coni^jfiy 
interest in tho£ands as tenants in common. Hayes to C in fee; B is entitled to a conveyance in tail of 
V. Ward, 2 Riqw. P. C. 85. the real, and to the absolute property of the personal ; 

Interest of a hn given to A for life at his death, to the intent being at bast doubtful, ,uie legal operation 
devolve to thenir of bis body with remainder over, of the words cannot be taken away, and as to the per- 
vesis llic prineiji sum ab.solutely in A. liohinson v. sorial, if. vested absolutely by such limitation, whether 
Jr'iis.lui'bcrt, 2 ](). C. C. 127. Xntkuest vlsild. so intended or not. Garth v. Baldwin, 2 Ves. 616. 
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B by the fourth clause of his will, says, ** that my 
eldest son and his- issue, &c. shall, after my death, 
have all my whole estate, real and phonal, except 
still what I have given to my wife, and shall give % 
ether disiwsilions to her,” &c. ; Held that tlie excep- 
tion Ukes out of this residuary devise, only the inte- 
rest given to the wife, and not the things themselves. 
The (liiecting the trustees to dispose of all his real 
and personal estate, does not import to sell, but to 
muThrn: it to the best advantage for tlie family. Shef 
Mil V. LL Orrerff, 3 Atk. 237. 

T, by will, appointed the interest that should be 
made of ins personal estate, to be paid to his father 
for life, then to his mother for life : and he gave the 
residue of his personal estate to his mother and sisters, 
and to A and B, sisters of his late wife, share and 
share alike ; and then said, in case of the death of 
any of them liefore me, or the survivor of ray father 
auil mother, then the share of the deceased to go 
among the survivors.” The brother died in testator’s 
lifc-tinie ; but after the will was made, the sisters (in 
tlie life-liine of testator’s mother, who survivinl her 
husband, and then died) and A and II claimed the 
residue of the personal estate : Held that they were 
entitled, as the only surviving legatees, not only to 
Ihcir own original shares, but to^ all aceuinulations. 
Pnin V. Jleiixo/i, 3 Atk. 78* See It'urlii/ge v. 
Churchill t 3 Hro. C. C. 465. 

A gave 10001. among four persons, as tenants in 
coramon, and directed if one of them die before twenty- 
one or marriage, it shall survive to the other ; if one 
dies, and three are living, the share of that one so 
dying vvill survive to the other three ; but if a second 
dies, nothing will survive hut his original share, for 
the accruing share was a new legacy, and there is no 
survivorship, id. CO. *■ 

A devise to A, and to such uses as he should ap- 
point, was good before the statute of uses, for when 
be apjioitits, the cciilui <ine irusl. is in by the fcollbr, 
aiul not by the apijoiritor. Couk v. Duckciijield, 3 Atk. 
568. 

Testator devising an estate to |Jcrsons whom he 
names trustees for such purposes, as they or the major 
part of them shall tliiiik fit, gives no licnefit to them j 
but is au authority only hy appointing a quorum out 
of them. Id. ih. Tri:sti-f.s. 

Where testator bequeathed to liis wife, all his 
household goods, furniture, plate, linen, and china in 
bis house at K., or to the said house belonging, and 
also the said house, gardens, (ield, and land thereto 
belonging, so long as she continued his widow and 
no longer *, and he likewise gave her his jewels, &c. 
Held that the household, goods, furniture-, pUle, linen, 
and china, were put under the same restriction as the 
house itself; but that the jewels, &c. were the wife’s 
absolute property. Richards v. JloAer, 2 Atk. 321. 
S.C. 9.Mo(l.326. 

The putting limiting words in the first or last 
part of a sentence, makes no ditTercucc as to the con- 
struction. S. C. Id* 

A testator may give one thing to a jierson for life, 
togetlier witli an absolute property in anutlip, unless 
the latter shqakLbe appuitanant to the thing before 
given. 

If estate Wpven to father for die benefit of his 
children at tw'cnty-one, and he has no children, the 
father takes absolutely. Halt y* ChamberSf 9 Mod. 
260. 

A devise of 200/. on a mortgage passes tlie^princi- 
pal only. Ilohertsy, Ruffin, 2 Atk. 112. 

^ A* gift of 300/. uiwn a bond, does not carry the in- 
yrest incurred in the testator’s lifetime, lb, Intkr- 
UBOi.vii' Phomts. 

A devise, in express woiils is not extended by sub- 
, '^iBcqucnt general ones. Ih. ti, 

-Money will not pass by a devise of all goods, and 


things of every kind where the devisee has a money 
legacy at tlie outset of the will. Ib* W'ill, C. of, 

WUAT I'ASSKS. 

F by will gav& to B legacy of 1000/. to be put out 
at interest till twenty-one, and in case of death be- 
fore then to gojm M his daughter, but if R lived to 
attain the age of twenty-one, then 500/. part of 1000/. 
to go to M, and be paid her when 11 should arrive at 
tliat age. M died l^fore that time j^eld M took a 
vested interest. Wingjield v. Newton, 9 Mod. 428. 
ViSTJil) iNTERESr* 

If legacy be given to B payable two years after 
death of testator. B takes a vested interest though 
he dio before that time. Sheldon v. Sheldon, 9 
211. InTEIIEST, VKSTKl). 

N devises to his wife all bis estate, leases and in- 
terest in his house in .A, and all the goods and furni- 
ture therein at the time of liis death, and also all his 
plate, jewels, Ac. hut desired her at or before her 
death to give such leases, &c. unto such of his own 
relations as she should think most (icserving. The 
ivife did not give at or before her death the goods in 
the said house, or her husband’s jewels to his rela- 
tions. Held that the wife only took beneficially dur- 
ing her life, and that so much of the household 
gtxKls in A. not <Iisposed of by her according to the 
jKiwcr given her hy the will of in case llie same 
remains in S[)ecie, or the value thercuf, ought to ho 
divided equally among such of the rcUtions as wore 
his next of kin at the time of his death. Harding v. 
Ohm, 1 Atk. 469. 

A gives hy a codicil to B during her natural life, 
his house in G with all the househoU goods ruiinil 
therein at the lime of his decease* The word ** witli” 
so conjoins the house and goods that tie devisee can 
have no larger interest in the one thai in the other. 
lA'elte V. Renneil, 1 Atk. 470. 

A devises several leasehold estates b two trustees 
in trust if his grandaugliter married witlout their con- 
sent to convey the premises to two otier trustees in 
trust for her separate use during her ife, and after 
her dcutli fur the usu and benefit of her ssue. Thougli 
she has no children hy the first hiishaid whom she 
in<arricd without the consent of tlio firs trustees, she 
has only a l ight for her life, for the issue of any 
husband are provided for hy this seltleacnt. Cham- 
jwn V. Picluix, 1 Atk. 472. Condiion of Con- 
sent. 

A devise of the rents and profits o an estate to 
the husband for life, without impeachrent of waste, 
shall not only lie considered as annul profits, hut 
will empower him to cut lirabei'. Pan'idge v. Paw- 
/et, 1 Atk. 467. Waste. 

1 devise 100/. |)er annum to my sn A and his 
wife for their respective lives, 60/. wercof is to ho 
paid* to the wife for the suppoitof herstf and daugh- 
ter, the remaining 40/. to my son. Tk sou dies, the 
wife shall have the whole 100/. per anum. Cotopsr 
v,Scolt, 3P.W. 121. 

A devise that if cestui gue vie of . church lease 
wliicli the testator had should dio, thecstator’s exe- 
cutors should purchase the premises ft the life of J , 
the testator’s kinsman; but if such urchase could 
not bo made, theu the surplus of his personal estate, 
to go to another : whether J takes ny interest by 
the will ; quarc? Stephens v. Stephen 2 P. W, 323. 

If testator devise lands in trust fo his nephew A 
and iieice B, and the childl^ of tlisaid 'B by her 
husband, to receive the prafiiki wlien ley come of age, 
and also bequeaths them money at tm* age of twenty- 
one ; B having but one child at tim and afterwards 
makes a codicil confirming thoserauests, all lire 
children of B take as tenant in conmn, and have au 
immediate vested right in the mo(y> Bateman v» 
Roach, 9 Mod, 104. ^ 
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A, seised of 'an estate of 600/. per annum, devises 
300/. per annum to an infant, whose father was his 
heir at law, and the other 300/. per annum he devises 
to the^ father for his care in looking^after the son’s cs- 
totc till he should come to the ag’A of twenty-one. 
The father dies* leaving the son six jlsais of age, hav- 
ing* by his will, devised this 300/, to liis wife, and 
desired her to Mye what she could out of it for a por- 
tion for his daa|hter, and appointed her guardian of 
his son. This 300/. per annum does not determine by 
the father’s death, but the wife shall have it till the 
son arrives to the age of twenty-one. Anoiu Prec. 
Chan. 597. 

One, having a wife and three daughters, devises 
900/. to his three daughters equally, payable at their 
respective ages of twenty -one or marriage, and if all 
die before their legacies were payable, then the whole 
to the mother. If two of the daughters die before 
their shares become due, the surviving daughter is en- 
titled to the whole. Scoll v. har^vmaii, 2 P. W. 68. 

One devises personal estate to his sun, and if his 
son died within age and without isMiic, then ihi.' piir- 
sonal estate to go to the testator’s brother. 'J'hc son 
shall have the produce of tlie personal estate, and only 
the capital, in case of the infant’s death, ^c., shall 
go to the brother. Timm v. Tisseiu 1 1*. SV. 50('*. 

F, having an estate which came to Ik • im.. #•> .no 
terna, on her marriage convc 3 ’ed the san::.‘ ’ t>:if.»ces 
to such uses as she .should direct, >vitii icinaintler to 
her own right heirs, lly will, site directed the estate 
to be sold, tlic money to be laid out in the funds, and 
the trustees to permit the husband to receive the inte- 
rest for life ; then, after the deduction of 3500/. to 
uses which vested in the plaiulifT A, and after pay- 
ment of 1000/. to G to pay the residue of the purchase 
money to the three defendants, Tl ; by (Codicil, he 
gave the fdaintiiF, her husband, a power of a])pointing 
the 3500/. in case A should marry without liis con- 
sent. G died, living the testatrix before the codicil 
made, but F, in the codicil, took no notice tlicrcof. 
1st, The 1000/. is real, not personal, and shall not go to 
the executors of G, (though given to lier executors), 
nor to the personal reprosciilative of the testatrix, nor 
yet to the residunr}^ legatee of the purchase money, 
but to the hcii at law ca parte mater mi ( the side from 
which the estate came) ; 2d, tlie 3500/. is vested in 
A, and the trustees having laid out a larger sum hy 
17/., with intent to appn pnatc, it is well appro- 
piiated ; and A having married once with her father’s 
consent, his power is gone, and he consenting to give 
up his life interest, it was decreed to b»- pait’. to the 
trustees on her marriage settlement. Ua. ' »m v. 
Hammomi, 3 Pro. C. C. 128. Wit.l, C. of, w'iio 

'laKE. 

A makes a lease to 11 (his wife’s nephew) for 
twenty-one years, for payment of his debts and lega- 
cies, and at the same time by will, taking notice of 
the said lease, devises the lands, after the expiration 
of the said lease, to C, his nephew and heir, and 
makes li executor. A lives twelve years, and pays 
all his debts himself, and the personal estate w'as suf- 
ficient for the legacies. C brings bis bill to have the 
lease delivered up, the trusts being performed ; but 
dismissed, the reversion only after the expiration of 
the tenn being devised to him. Jiushnell v. Parsons, 
Free. Chan. 21 8. 

A devised his estate to his wife, she maintaining 
his four younger children *, but if she married, she 
was to enjoy but one half, and the younger children 
were to have the remainder. The wife did maintain 
the children, and did not marry. Held, that she was 
entitled to the whole estate so devised. Seugrave v. 
Kustace, 3 Bro. P. C. 11. 

A devises to his nephew 51. per annum, (without 
saying to his executors or administrators) to be paid 
him during his, the testator’s, wife's life, whom he 


made executrix, on condition that he demeaned him- 
self civilly to her. By his death, the 5/. per annum 
is determined. Neal v. Hanhurp, Prec. Chan. 173. 

G devised several legacies, anil charge<l them upon 
his lands, which he also charged with the payment of 
his debts, and made L executrix, but did not give her 
his personal estate in e.xprcss words, though it was in 

! )roof he declared she should have it. Per cur. as the 
ands aiu expressly charged with the payment of the 
debts and legacies, L shall have the personal estate 
exempt, and if she should be sued for any debts, she 
may bo reimbursed out of the lands. Lu. Cainsbo^ 
rough* s case. 2 Ficem. 188. 

Devise of 10^^/. to A and B, viz., 50/. to A, and 
50/. to B. payable at such a time, and if either die 
befoi-c the time, then tl;c 100/. to the survivor. The 
whole 100/. decreed to the survivor, notwithstanding 
the severing clause, which holds only in case both 
live to the time of payment. Scooliiing v. Green, 
Prcc. Chati. 37. 

One devises lands to tmstccs :ii:d their heirs, in 
tiust to receive the rents until his sun shall come to 
twenty-one, and to pay r.ne-third thereof to the tes- 
tator’s wife in litm of dower, ami out of the other 
two- till ids lo rai'ip portions for his daughters, and 
dcxiscs all to his son W illiam, when twenty-one, in 
tail, remainder to B and The wife dies. The 
sou dies before tuenty-ono, and without issue, lie- 
solved, the wife's interest determined by her death, 
and her third shall not go to tlic executors until her 
son would have attained twenty-one : ie>olve(l, the 
remainder over lo A, B, and i', are gocil, though the 
son died before twenty-one . resolved, the daughter’s 
])ortiori being raised, the residue of the term sliall go 
to the heir as an interest undisposed of by tlie will ; 
hilt it will vest in thc*heir as a chattel, ami, on his 
death, go to his executor until testator’s son should 
have come to Iweiity-ouc. Jxvct v . Nmlham, 2 V crn. 
138. 

One devises to two of his sisters 400/. a-piecc, and 
to his third sister what his executors should think fit. 
I’lie court decreed the third sister should iiavc 400/. 
also, and be made ccpial to her two oilier sisters, if the 
estate would hold out. Wareham v. JSrown, 2 Vern. 
153. 

Devise of land to A for sixty years, if ho so long 
live* and, from and after the death of A, to his eldest 
son B in tail. Whether this be a vested oi contingent 
remainder t Br.verleif v. Bevcrleiit 2 Vcni. 131. 

f egucies given to A, B, and C, and the wife of C, 
r.pially to be divided amongst tbcin. C and his wife 
shall have but one-third. Bricker y, Whatley, 1 Vern. 
233. 

A, having debts due to him by bond, and being 
]X)sscsscd of a term for yc^.rs, gave one moiety of his 
personal estate to his wife, and several legacies to 
oil.er persons, and the residue to S. The wife shall 
have one complete moiety, if the other is su^cient to 
pay the debts, and she shall have a moie^ of the 
lease, l.ce v. Hale, 1 Ch. Ca. 16. 2 Frccni. 157* 

6. 117m take, and are ctipa^^ taking. ' . 



See also GRANUCiiiLDitii.v. — PosTiivaiuus Chil- 

1>REN. 

Sec also, as to this subdivision, T34 and 35 lien. 8. 
c. 5.«s. 4. Chiu. Stat. 1122. and note (h) there. 

Testator gave a copyhold estate to trustees for bis 
wife, until the leases to which it was subject expired, 
and directed that then it should be sold, and tlie pro- 
ceeds invested for the benefit of his children, but if 
his wife should die before the leases expired, that it 
should be immediately sold, and the proceeds dis- 
posed of as before. 1 he wife survived the children. 
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WILL. 


wlu) tajie, %e. 


but died before the leasscs expired* Ihe surviving 
trustee, who claimed the estate for his own beneiitf 
was decreed to sunender it to tlie administrator-*: of 
the children, but without prejudice to the rights of 
the customary heirs of cither the testator or the chil- 
dren, if any such heirs were in existence. Burton v. 
Htulsall, 2 Sim. 24. 

My Mr. and iMm. P’s marriage settlement, estates 
in K, iiiul other counties, the lady’s property, were 
settled oil her fur litc, remainder to Mr. P for life, if 
lie should so appoint, remainder to their cliildren, 
lemainder as ivlrs. P, by deed, under her hand 
and seal attested, cStc. or by her will signed and pub- 
lUhed, in the presence of three witnesses should ap- 
point ; remainder to Mrs. P in fee, with a power of 
sale, and directions for reinvesting the proceeds in 
other ONtutes, and in the usual security in the interim, 
and that upon the reinvestment, the uses of the settle- 
ment should cease as to the sold estates. Mrs. P, by 
deed, not attested as to her signature (at the foot of 
which she liad written without date, directions for 
her burial,) apiiointed the estates after her decease, to 
her husband for life, and in default of <‘liildrcn, to 
him ill fee, and she revoked a prior dt'cd of appoint- 
ment. 'J'he estates were afterwards sold and the pio- 
cct^ds invested in securities, but wcic never leiiivcsted 
in hinds, although their liability to Ik: so was recog- 
nized by the parties. 'I'hcrc was no issue of the 
marriage. Mrs. P survived her liusliand, and applied 
part of the proceeds to her own use. At her death 
she was seised (exclusive of the scttleil property,) of 
a mansion house, buildings, ^c. opiuisilc to it, let to 
tenants, and was possessed of some personal estate, no 
part of which was in the name of a trustee. She de- 
vised the mansion house, with its appuitennnces, 
all other her real estates to C, 9nd b<!(]ueut!uMl ail her i 
jicrsonal estate, whether in the name of heisetfor of 
any trustee, subject expressly to her ilelits and legacies 
to otlier persons. Alter her death, the deed of ap- 
pointment was found in her house, with tlie title deeds 
uf the mansion house, hut the icvokrd deeds could 
not Ik; found. Her debts an<l legacies greatly ex- 
ceeded her assets : held, that tho foiiiier deed was 
not a testameulary iustruincnt, and that Mrs. l’*s 
receiving part of the proceeds of tho settled estate was 
not an entry or claim within tlie Ti-I Ci. 3. c. KiB, but 
that the stalule remedied tho delects of attestation ; 
that the remaining pwceods romaiiicil .is real estate, 
but did not pass either to the devisee, oi ther resi- 
duary legatees in the will; that .Mr. T’s co-Iu*ii.s in 
gavelkind were not entitled to any part, hut that the 
whole licloiiged to his licir at law, under the ajipuiiit- 
ment. Uoii^ham v. Saiiiitfn, 2 Sim. 95, Si.rn.K- 

MBNT C. OF. 

A testator directs the residue of his proiicrty to lie 
divided into eight er^iial shares, and disposed of as 
follows among the children of 11 he tlien gives two 
shares to each of the two daughters, and one shuie to 
each oftlie three sons of A 15, making together only 
seven shares : held, that tlic whole residue is dcvi.s- 
ahle amongst tlic children of A Ji, in seven parts, 
each daughter taking two uf those seventh parts, and 
each son one. v. fk^/Zing, 1 Russ. 49t). 

A testator be^aths to ** liis only son, 60/. a year 
for ever, also^h'l^ provide for the two daughters of 
II Fi, and tlie remainder of <hia ' propeity to the two 
children of S A : iicld that under these words the 
two daughters of II K, do not lake any benefit. 
.Ibraliain v. Alman, 1 Russ. 509. r 

I'ndcr a lieiiuest of a residuary fund to the testator’s 
fiist and second cousins, and the children of his kins- 
man, George Charge, whicli children were first cousins 
of the testator, twice removed, all persons related to 
'liic testator in the (Icgrcc of second cousins are en- 
titled. C/wrge V. Gii!idt/<T, 3 Uus.s. 140. 

Bet|ucst to the children of A, described spinster^ 


aidl notliing m the face of the will, shewing that 
illcgitiniate children were intended. Inquiry whether 
she left illegitimate children refused. Osmond v* 
Tindall, 5 Ves. .^4, llASTAnu ; iNQViftv. 

lAigacy of GlMl, to F, and at her death to two 
daughters in-eqmi shares, and at their .death to their 
children ; one daughter having died without issue : 
held, that children of other, did not take iier share. 
Tnuiere v. Bearkes, 2 S. fc S, 383. 

Request to testatrix’s daughter fur life, and after her 
deatli as she should appoint, and in default of ap- 
pointment to testatrix’s next of kin, to be considered as 
a vested interest from testatrix’s death, except as to any 
after-born child of daughter. ’L'he daughter having 
died without any child, and without executing any ap- 
pointment ; held that the persons who would be next 
of kin at testatrix’s death, if her daughter hail then 
liccn without children, were entitled. Bird v. I-Food, 
2S.&S. 400. 

Testator iKicpieathcd to iiis wife the use of his furni- 
ture iSlc. which lie desired might be distributed 
anionght his children, when the youngest attained 
twenty- one, at her and his exorutor's discretion, such 
part tu be rcsiu vod for her use as might be deemed 
reasonable, ami at her dcatli to lie distributed as above 
directetl : held that those children who dictl bclbre the 
youngest attained the age of twenty-one, did nut 
take vested interest. Ford v. UawUna, 1 S. & S. 
328. \' iiSTI-.l> 1 NTKH ESTS. 

A testator lK‘(]ucaths the residue of his pro[)erty to 
his nephews and nieces on their respectively attaining 
twenty-five, with a directon that his trustees shall, in 
the mean time, ap])ly the profits to their luairiteiiance ; 
but in case of the dcatli of them unmanieil, and with- 
out issue, he gives the shares of those so dying unto 
the survivors equally, to lie paid at the same time 
with tiicir original sliarcs ; first a nephew, and tlicn u 
iiiccc die, under twenty- five, unmarried, and without 
issue; the whole residue is devisable among tho sur- 
vivors who attain the spisciiied age, and the niece 
does not, upon the death of the nephmv, acquire, 
under the (dause of survivorship, a vested interest in 
her piopuilional part uf his share. Barker v. t.eu, 

1 Turn. & R. 413. 

Testatrix bi't^ucallied out; moiety of the residue 
uf her personal estate to her daughter ii for her se- 
parate use during the joint lives of her and her hus- 
band, and if she survived, to her absolutely; if not, 
toiler children who sliould attain twenty-one; and 
she beqm;alljcd the other moiety for the benefit uf her 
daughter M and her children, with be(|ucsl over if she 
died without children, to II and her childn;n in like 
niaimer as the fii’st moiety, iiy cmlicil she be(|ueath- 
ed the wliole residue, if both her daughters died with- 
out leaving a rliihl who should attain twenty-one, to 
A. Jloth the daughters died without Issue, but li 
smvived her hiisbatiil : Held, neveitheless, that A 
was entitled to the residue. Hopkins v. Towle, 1 S. 

S. 377. 

A testator gives a sum of stock to trustees, which 
they are to stand possessed of upon trust for I) G un- 
til he shall attain the age of twenty-live years, and 
arc to transfer to him when tliey, in their discretion, 
shall think proper; he likewise directs that,' if 1) G 
dies without lawful issue before receiving the bequest, 
the stock shall sink into the residue of his the testa* 
tor’s estate ; and he beqaeaths the residue to W F : 
while J) G is under twenty-five years of age, and has 
not had the stock transferred to him, neither he nor 
VV F is entitled to receive the accniing dividends ; 
but these dividends .must aocumulato to accompany 
the capital in its final destination. Gordon v. Blither- 
ford, 1 Turn. &c R. 373. iNTKiiMKoiaTK I'hofit. 

liegacy in trust for tho children of A to be equally 
divide bcUveeii them with lienefit of survivorship, 
and a provision for maintenance out of the iutciest : 
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A having no children at the death of the testator, 
held, that afterborn children would take, and that the 
interest, till the birth of a child, fell into the residue. 
Harris v. Lhyd, 1 Turn. & It. 3lfe. Posthumous 
Chit.d ; Inteiimediate Profits. ' 

^ Illegitimate children not entitled uimer the descrip- 
tion of children in a will, the intention not being 
sufficiently apparent upon the face of the will. id. ! 
Pasta Ru. 

Testator directed interest of sum of money to be 
paid to his sisters during their lives in ectual propor- 
tions ; and at their death gave to tlieir children the 
inheritance their mothers derive from his estate, and 
desired that his sisters should be residuary legatees 
in pnrportions already mentioned : Held, that sisters 
were entitled absolutely to residue, and that their 
children took no interest. Orassick v. Dmmmond, 

I S. & S. 517. 

I'estator after giving some legacies, directs payment 
to be made to his devisees as under, and then mentions 
certain persons and the sums to bo paid them, and 
gives rfisidue to all his devisees above montioned in 
projiortion to their legacies. Kvery one of legatees is 
entitled to share of residue. Cwpe v. Bnnnhi^, ^ S. 
& S. 534. 

(lift to such of the ohilJitm of A, 11, and C as should 
bo living at tlie testatrix's death, or the io .lo * ‘ '...fh 
of them as should be married, in emuil sli.in .. 
wonl “ or” construed to mean “ aim, ’ and the chil- 
dren and grandchildren held to be e<|ually entitled. 
Jlorritlfftt V. Fertruson, 1 .lac. 583. 

Under an executory devise of a residue of real and 
personal estate, the intenncdialo rents and profits 
of the real estates pass as well as tlio interest of the 
personalty, (tencrii v. FUzgeruhlt 1 Jac. 468. Exe- 
cutory Devise ; Inteumedia'if. I’uoftts. 

After an annuity for life to father ot part of divi- 
dends, and rcinaindur as to wholo dividends subjoi't 

father's annuity ; gift to children when they at- 
tained twenty-one, is gift to all living when eldest at- 
tains twenty-one. Curtis V. CnrliSt 6 Mad. 14. 

Pcquestlo A for life, and after doatli to divide it in 
portions for children as she should please. And in 
case of A’s death before testator, to be divided ojiially. 
Held, children living at A's death were only objects 
of power, and as such entitled to share lapsed by 
death of a child to whom it had been appointed. Acn- 
wedi/ V. Kingstmit 2 J. & W. 431. Lai*sei> Legacy, 

An illegitimate child may take by particular de- 
scription i^fore its birth. JJauson v. Duu'soii, 6 Mad. 
292. Bastard. 

'lestator gives the residue, to be divided .. o. his 
sister’s death, amongst liis nephews and ncices, and 
by a codicil gives to a great-niece, whom he calls his 
niece, 500/. over and above her share after the de- 
cease of his sister, in the body of his will treaUM of 
more at large : Held, that none of the great-nephews 
or nieces were cntitleil to share in the residue. Shelley 
V. Hryer, 1 Jac. 206. 

Bequest to A for life, remainder to his children ; 
but it he shall die without children living at his 
death, to B for life ; remainder to her children ; and 
if she shall die without children living at her death, 
then to her executors, administrators and assigns. By 
a codicil, the same is given over “ after the decease 
of the before-mentioned persons in my will, A and his 
heirs for ever, and B and her heirs for ever.'’ The 
meaning of the wonl ** heirs" in the codicil not to be 
confined to children from comparison with the will, 
and the bequest over, therefore, too remote. Griffiths 
V. Grieve, 1 Jac. & W. 31. Limit, ovea too re- 
mote. 

Gift of real and personal estate, after a life interest 
to the testator's widow, to trustees, to be converted 
into money, and divided among several persons 
named, add the survivor or survivors of them. Those 


only are entitled who survive the widow. ITaghtan v. 
B*A.itgrc«rF, 1 Jac, W. 146. 

Devise of real estate, to be sold after the death of 
tenant for life, and be(|uest of specific sums out of the 
produce to several gratidciiildrcii and a child, and of 
the residue to otlier children, to be respectively paid 
at twenty-one or marriage. " But if any of my said 
childrt'U or grandchildren should happen to die before 
the time of such legacy bt:cuming due and payable, 
then I give and bcipiealh the share or part of such 
child or children or grandirluldrcn so dying, unto and 
among those that shall lie then living, share and share 
alike. Two of the children died licforc the testator ; 
their shares are Jb be divided among the other chil- 
dren and grandchildren equally. Another child and 
a grandchild having surx'ived the testator and attained 
twenty-one, died before the tenant for life ; tlieir shares 
transmissible to their nqiresentativcs : no implication 
that the survivorship was to take place amongst the 
children and grandchildren distinctly from the in- 
equality of legacies, or trom the bccpicst to each class 
lieiiig made hy distiintt clauses. ira//a'r v. Main, 

1 .lac. iv W. 1. Si iivivoRsiin*. 

The ’Aonl “rt lations,” construed by lefcreiicc to 
the f.l.iti'ic of di.'Aibulion. Jh'tnnhui v. liritiulon, 

3 Swan. 3 if). D'suiiiiution. 

r>e(}uest of 300/. stock to W, the testator's son by 
a first marriage (his second wife and a son by her 
being living), the interest to 1 h) appropriated to his 
maititi:ii:in(‘c, under the tUrcclioii of trustees, till he 
attained twenty-four, and of the residue of the tes- 
tiitoi’s personal estate ^fhe inteiest being given to his 
wife during her widowhood), after her decease or mar- 
riage, “ unto any cliild or ehihlren I may have hy iny 
wife, to he erjually divided hclweeii them that attain 
the age of twenty-one years, tlic survivor of my chil- 
dren to possess what is here liciiueathod to the otiicr, 
hut should not cither of my children attain the age 
of twenty -one years, or live to possess what is here 
bequeathed to them, 1 then bcipntatli to the chil- 
dren of the testator’s sister the 3000/. stixjk the 
sun by the second inaniage ilying in the life of the 
testator, and there being no other issue of that mar- 
riage, W is entitled to the slock and to the residue. 
Hill V. Smith, 1 Swan. 195. 

Devise of estate to A, subject to payment of 500Z. 
to M, witli interest on her marriage or attaining 
twenty-one ; but if she dies before twenty -one or 
niTiriagc, and there be no children born of B, tlien 
file 5(M)/. to revert to A : l\l died before twenty-one, 
lU'iiiarried : held, that childieii borne of B, after 
death of M, entitled. Hutchinson v. Jones, 2 Mud. 
124. 

l-A^gacy *' to the children of the late C K who shall 
be living ;(t the testator’s decease ; (’ K being dead 
•It the date of the will, leaving illegitimate children 
(of whom three were living at the death of the tes- 
tator), and not having, at the date of the will, nor 
having ever had, any legitimate children, the three 
illegitimate cliildren were held to be entitled. 
WtMdhouseltie v. iJtilnittiple, 2 Rler. 419. BAsEAnns. 

Children, by iiripliealion from will and cmlicil, the 
latter saying, tliat in case tenant for$j^' had no chil- 
dren, gift over, held entitled to legai^^. , iurp. Rogei's, 

2 Mad. 449. , 

Bcftucst to executors of 4000/. in trust to pay one 
half of the interest to A, and tlie^other half to B, 
during their lives *, ** and as their lives drop aud ex- 
pire, 1 Miregt that the principal and interest be le- 
seived and efjually divided among their children, 
when they shall severally attain twenty-one,.’* A 
died without issue ; the entire principal vests 3n the 
children of B, on their severally attaining twenty- 
one. Smith V. Streaijield, 1 Mer. 358. 

Under a bequest by unmarried man to my chil- 
dren, /kc. eachj" parol evidence allowed to ^ow 



1444 


Construction, 


WILL. toko fake, cj-c. 


who testator considciwl in cluirncler of children, and' 
they having obtained a name l)y imputation admi||jed 
to take as a class, thougit illcgitiinatc and not named 
in will. Bmi'hcroft v. lieachaoft, 1 Mad. 430. 
BxsTAno ; Kvin. 

Betpicst ** to each and every the child and chil- 
dren of my brotlier and sisteis which shall he living 
at the time of my death ; but, if any child or chil- 
dren of iny snirl lirothcr and sisters sholl happen to 
die in niy lifetime, an<l leave issue, then the legacy or 
legacies hereby intended for such child or children 
dying, shall be fur his, her, or their issue."' The 
issue take only by substitution ; thercfuie, only the 
issue of such children as were iivir^g at the date of 
the will, are entitled in tlie event of the death of their 
respective parents during the testator's lifetime. 
Chrhtoplierso^ v. Xaifloi't 1 Mcr. 320. 

Gift of residue ** to lie divided among legatees in 
proportion to the legacies licqueathcd by this tny 
will restricted, upon construction of the whole 
will, t6 general pecuniary legatees, in exclusion of 
legacies payable out of a specific fund in fulnro, and 
of legacies given by codicil. Heuwood v. Overeml, 
I Mer. 23. 

The word “ relations or near rQ’ations,’* from their 
indefinite extent confined to the next of kin under the 
statute of distributions. Umith v. Campbell, 19 Ves. 
403. 

Testator devised freehold fcc-simplo estates in pos- 
session to all and evoiy tlie child ami children of his 
daughter, S J\1 , for life : ami alter the decease of such 
child and children, to the lawi'ul issue of such child 
and children to hold to such issue, his, her, and their 
heits, as tenants in common ; and in default of such 
issue, over to other persons ; S M had nine children, 
four born in the testator's life,^ and fi\e after his de- 
cease : held, that all the nine took iiii.lcr this devise 
as tenants in common in t.iil, with cross remainders. 
Mosjr V. iliogg, 1 Mer. (in 1, 

'iVstator desised freehold fcc-simplo estates to trus- 
tees during the life of his son, .1, upon certain tru&ts, 
remainder to liis son's cliilcIrcMi and their issue, in 
the same words as in the aliovc devise to his daugh- 
ter’s children, and in default < f soeli issues, to all and 
every the child and cliildicn of hi.s daughter S, fccc. 
(in the same v/oids as befoie) : Held that only six of 
the nine children of S, took under this devise; 
namely, live who wore born, and one who was e,i 
venire at the death of J, id. Go5. Im axt i.'n v ex- 
ire sa Mi-.ni-.. 

Testator devised freehold fce-..imph' C'la'.cs to his 
widow for life, and after lier de« ciimi, to the same 
uses as in the devise last stated: Held that all the 
nine children of S took under this devise, uil being 
bom in the widow's life. id. ih. 

Legacy to my namesake Thomas, the;;iecon*l son 
of my brother John," there being no son named, 
Thomas, established in the favour of the second son 
AVilliam, as au erroneous description, not a condition. 
Sloektlalev, Bushbif, 19 Ves. 3B1. S. C. Coop. 229. 
Mtstaxk. 

Under a devise in trust to settle on the devisor's 
children in, *44^1 shares ifnd propoitions undivided 
for and dupog^icir respective lives, with remainder 
to their issu^e, Severally a^^-i^ltfi^tively in tail gene- 
ral, with ci£ss remainders by^|*^tneTe being two daugh- 
ters, cross remainders, not only among the several 
children of each, but also as between the two fami- 
lies.* J/orms V. liurlon, 19 Ves. 398. S. O. Coop, 
237. . ^ 

•' cross-remainders under a direction 

in denult of such issue to go over. Id. ib» 

* . construction of a will, the gift of the re- 

sidue after a life interest to the testator's next of kin, 
.>hcla to mean next of kin at the death of the wife, 
and notthose living at the lesuior’s death, they Iwiv- 


ing express bequests under tbc will. Miller v. Ea^ 
ton. Coop. 272. 

Bequest by a testator in India “to my nearest 
surviving relatioi^ in my native country, Ireland," 
confined to brokers and sisters living iii Ireland or 
elsewhere: the ^addition of a mistaken description, 
viz. of the place of residence, not vitiating a gift 
to persons otherwise sufliciently described. iVephews 
and nieces included. Smith v. Campbell, 19 V'^cs. 
400. 

llcsiduary disposition to the children of the testa- 
tor's brothers and sisters as aforesaid, (named pre- 
viously as legatees) who shall be living at his de- 
cease, at twenty-five, equally ; but in case of the 
decease of any of the aforcsaiil brothers and sisters 
having issue, then the child or children to have the 
same share as if the parent had been living at his 
decease, with maintenance and survivorship in case 
of the death of any unmarried and without issue. 
The first clear designation of nephews and nieces, 
living at his death, as the sole objects of his bounty, 
not altered or coiitroulcd by the subsequent dcsig- 
natiou of the hrotliers and sisters, admitting ques- 
tiuuH of doubtful construction, as to after-born chil- 
dren. Barker v. Lea, 3 V. & B. 1 13. 

Devh^j of estate to A. for life, then to testator's ne- 
phews, &c. and to the children of them that should 
be then dead. Issue of nephews who died in testa- 
tor's lifetime, nut entitled. ThomhiU v. Thornhill, 
4 Mad. 377. 

Where a testator interlined his will to except the 
plaintift^ who was naincd a legatee under it with 
otlii rs, and also made a codicil expressly excluding 
him, but afterwards obliterated the codicil without 
doing the same with the interlineation of the will, 
the court admitted the plaintiff to an equal interest 
with the other parties taking under the will, cousidcr- 
ing the infei'em^e as certain that the testator so in- 
tended. UlterHon v. UlUrson. Coop, 60. S. C. 
3 Ves. & B. 12*2. VVii.l, Rkvoc. of. 

Construction of a will and settlement, as not enm- 
preliciidini* great grandchildren under the description 
of children and grandchildren. Kl, Orfard v.CVmr- 
3 V. 11. 59. 

Uinler a devise by a married man, having no legi- 
timate cliildnm, “ to the children which 1 may have 
by A, and living at my decease natural childien, 
who had acquiied the reputation of being his children 
by her bcl’orc the date of the will, tmtitlcd, as upon 
till! whole will iiiteiuled, and sufliciently described ; 
rcjocling as a ilebcription cf tlie devisees, passages in 
a writti.n book, unatte.sled, of which probate was ad- 
mitted under a reference in the will to “ the observ- 
ations and directions," which “ 1 shall leave in a 
written hook whether, if there were also legitimate 
chiklrcti by tlic same mother, they coulil take togetiier 
under the same description, and wlielher future ille- 
gitimate children can take under any description in a 
will, qa.t W ilkinson v. Adam, 1 V. & B. 422. 
AflU. 12 l*ri. 47(1. Bastard. 

llk'gitiinatu child cannot take by tbc description of 
child of his reputed father, until he has acquiieil the 
leputation of being such child. Id. 452. Jf>. 

“ Child," Ail'. pnmA facie, means legitimate. Id* 
462. 

y\J though the operation of a bequest of a residue 
by a father to his two children, to be eijually divided 
I belweeq tiiem, and if they should die without issue, 

I or hefM twcnty-onc, to go over, would bo to give 
vested ^gacies to be devested only on the deaths of 
both chil^en under twenty -one, and witkput issue ; 

I and the n.‘presentative of one of the children dying 
under twenty-one, and without issue, would be on- 
I titled, till the happening of that event ; yet the inten- 
tion that the surviving child should take the whole, 
I sufficiently appearing on the will, controls the effect 
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of tlic bequest to the deceased child, and the sarvitl^r 
held to be entitled to the residue, subject to the event 
on wliieh the whole was given over. Bmuman v. 
SUtfli ; Blahe v* Fnstir, 2 Rail & BMOd* 

Legacy to the three children of A, the sum 0f 6001. 
each ; four children, all Imfh beforelthe datie'^the 
will, entitled to 6001, 'Oarvey v. Hihhert, l^es. 
125. / 

Under a devise of the entire residue, real and per- 
sonal to A, R, and C, (children of the testator,) and 
all their younger oliildten, their heirs, executor, &c. 
for ever ; A, li, and C to receive th(^yeai'ly interest 
for their respective lives of such part ttiereox as were 
intended for their respective younger children ; and in 
case of the death of A, R, and C, the share of any of 
them so dying, to go to his or her yoinnger ciiildren ; 
and in case of the death of A, fi. and‘C, or any of 
them, without leaving younger children, the share of 
such child so dying, to go to the survivor and their 
younger children, with power of appointment amonni 
their respective younger children ; and in case of t|i6 
death of any oi' the younger grand-cltildrcn bcfui'c 
twenty-one or days of marriage, the shares uf such to 
go to the brethren of the child so dying. At tlie time 
of tlic will, and of the testator's death, A had one 
younger .child.; B, several ; C, none ; each had 
veral since : on bill by after-born gran ’-rl. ’'’r j, 
held, 1st. That the residue was divisible in * tlirec 
pasts, the yearly interest of eacli lu U) A. B, and 
C, for their respective lives ; 2fUy. That afler-born 
grand-children were entitled subject to the power of 
appointment In their patents ; 3dly. That the share 
of a younger child dying under Iwenly-one and un- 
married, goes over to the brothers and sisters of such 
child ; 4tlily. That the share of A, B, and C, dying 
witliout leaving younger children, goes over to the sur- 
vivors for the same estate as their own original shar^ ; 
5thly. That a younger grand-child dying in the life- 
time of its parent, under twenty-one and unmarried, 
had not a vested inteiest in its share, transmissible to 
its representatives. Croiie v. Oddi, I Ball A: B. 449, 
45p. AflU. 3 Bow, 61. Wili., C. or, what 1n- 
TEllFST ; Intkbest vrstfo. 

Proviso that if any of the tenants for life, in a de- 
vise and executory trust to convey in strict settlement, 
shall become possessed of the family estate, tlic devise 
or limitation diretited, shall thereupon cease and lie- 
comc void and not take effect : and the persons next 
in remaiqdcr under the said limitations or directions, 
thereupon become entitled to the possession. Stanley 
V. Stanley, 16 Ves. 491. 

Devise in remainder to the said T B for li' . and 
after his decease to the said T B, tlie son of iny ne- 
phew S, and his heirs ; a nephew of the same name 
T B, not being before mentioned, and in every other 
instance the devisee being pointed out by reference 
and paiticular description of the degree of relationship, 
the great nephew held to be intended in both limit- 
ations. Chambers V, Brailsford, IBA^cs. 368. AfFJ. 
19 Vcs. 652. 

Bequest of accumulated fund from real and personal 
estate, when the legatee attmns Iweuty-onc, upon 
his death, under that age a resulting trust for the 
respective representatives. Id, ib. 

Rents and profits under a trust to accumulate, being 
in the event not disposed, of, belong to the heir at law. 
Stantey Stanley, 16 Ves* 491. Intermediate Pro- 
tits ; Hei^ at Law. 

Residuary bequest cancelled by atriking'ifljirbii'gh 
with a pencil alt tlic general description, w^h notes 
in pencil in the margin, indicating alteratipn, and a 
di&rent disposition of certain articles, a resultinj^ 
trust for the next of kin. Mence v. Mence, 18 Ves; 
348.. Next OF Kin ; Trust resultino. .. vA* 

Word ** relations*’ in a will, means ** next of xith 
Bequest of residue to testator’s wife for life, with a 
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direction to dispd^ of the residue nmongst his rela- 
tione, ie such manner as she*sh<iuld think fit; ap- 
polntoent to relations, not being next of kin, void, 
and the residue ilccreed to bo distribuleu amongst 
those who were next of kin to the testator at the time 
^^jhis death..:, Pope v. JVhiteombe, 3 Mer. 669. Re- 
tkiioNs. ... 

A be(|ueSt to Roman Catholic bishops and their 
successors, is void, no such characters being Jtno>vii 
to tlie laws of Ireland ; but where they are particu- 
larly named, tliough so described, the bequest is good, 
for their joint lives, subject to the contniul of Uic court 
of chancery. /Itt, Gen. v. Pow&r, 1 Ball 6c B., 146# 
Roman Catholics Bishop. ^ 

Trust Iw will to pay the* income to the tester s 
wife for life, enjoining her to co'opcrate with his trus- 
tees in carrying his wishes into execution, ai^ di^ 
recting her, with the advice and assistance of, hi# 
trustees, to Iny out one moiety in piomotiiig charitable 
purposes, as well of a public as a private nature, and 
more esjiecially in relieving such distressed 
either the widow or children of poor clergymen Of 
otlierwise, as his wife shall judge most worthy and 
(Icscrviiq*- objects, giving a preference always to poor 
relations, the objpet is, charity in general with a 
prefneiiee, but not confioed to poor relations ; the 
distribution to be at the discretion of the wife, with 
the advice, and assistance, not subject to the contrhul 
of, the trustees. Waldo v. Caley, 16 Vcs. 206* 

TcsUitor gave all his estate and cflecls to two 
persons, their heirs, executors, &:c. upon trust in 
the first place to pay, and charged and cliargeablB 
with, all his debts and funeral expences, and the 
legacies after given. Those persons, whether they 
could claim in their individual chanicters or not, 
being afterwards appdinted executors held entitled 
to tlicresictne undisposed of, (including a legacy to 
a charity, void by the. sMt. 9 Ci. 2. c. 36.), tor their 
own benefit, against the claim of the next of kin ; 
the whole property being peiEonal. Daioson v. Clarh, 

15 Ves. 409. Affd. 18 Vcs. 247. Rksidue; Ex<irs. 

BsNEFICI ALEV 1 NTKUl: 8TK)). 

Devise to the devisor’s sister A then unmarried, for 
life, with remainder l<» licr first and other sons in tail 
inale ; to her daughters in tail, as tenants in com- 
mon ; to his sister B then married, for liftj, and to her 
first and other sons in tail ; remainder to the first and 
nearest of bis kindred, being male and of his name and 
blood, that sliall be living at the determinotion of the 
estates before devised, and to the heirs of Ids body* 

A j crsoii claiming under the last limitation must be of 
tlic name, as well as the blood ; and the qualification 
as to the name, is not satisfied by having the name, 
taken by Uie King’s licence, previous fo the deternil- 
nation of the preceding estates. Leigh V. Leigh, 
15 Ves. 96,.,. . , 

'trust of real and personal estate by will, to apply 
rents and dividends for maintenance of all and every 
the children of the testator’s daughters (cxc^t the' 
eldest son), share and share alike ; until the 
of bis said grandchildren should attain twenty-68e ^ 
and in ease of the death of aev of his said grandchil- 
dren, before the youngestHhaU be tw|ti|yrODe, having 
a child or children,, such child, receive tire 

parent’s share ; and^b^ tiio yonng^.of h» and 
grandchildreo livin^Attli have attained we, 
one equal sliare of tKe capital, real and ipttsdnal, tO' 
the use of such of his said grandchiluren as.shall.,^W 
be living, and the childreu of his said grandcradren 
in case of the death of any, leaving such is8ue„>tp 
have the share the parent would have been en^j^.td, 
if living af the time of distribution ; and to taphinrs, 
executors, &c. of such his said grandchildren end 
great grandchildren, the division is to be among all tlie 
grandchildren living, when the youngest i||tains twenty- 
one, including th^. born since the Utstator's death. 
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And the ohildien of those deceased ; but the loi^rescn-' 
.tatives of grandchildren dead, not leaving childcten. 
are not entitled. Huf^hei v. //lig/ies, 14 Ves. ‘1266. 
S. C. 3 ilfo. C. C. 352. 434. 

Bequest to the children of A who should lie living 
at the testator's decease* ^ually with tgirvivorship in 
case of death without leaving issue ; if leaving issvL^ } 
the issue to have the parent's share, llic survivor- 
ship cannot bo restrained to tiie period of the testator's 
death, as upon the construction the clause would be 
repugnant. Shergold v. Bmnie, 13 Ves. 370. Svh- 

VfVOKSIIIl*. 

Becpiest of the dividends of stock, in tmt for the 
(estiitor's nephew, son of his youngest brother B for 
life ; unless under will he should b^ome entitled to 
the testator’s real estate in America, devised to B and 
his first ahd other sons in strict settlement, in re- 
mainder after similar estates to the testator's next bro- 
ther A, and his issue male; and in that event, and 
so from time to time afterwards, or if any future fxis- 
s6ssor "Should bar the intail by recovery or other 
means, as to the capital for such person as shall be 
heir apparent, or ex|)ectant next to the poison then in 
possession, or if he should have joined in barring the 
intail, for the person next in succc^ion to him. After 
the death of A, the title of his eldest son to the estate, 
being in consMpicnce of the American revolution con- 
fiscated in 1779, upon the death of the son- of B, the 
second son of A, his eldest son having no inue, was 
held entitled to the dividends of the stock, while his 
elder brother should Iiuyc no issue male. Penn v. 
iiarcliiii, 14 \'es. 122. 

Under a general bequest to s<>rvants. a coachman 
(provided with the carriage and horses by a job-mas- 
ter. according to the usual course of that business.) 
not entitled. Chilcol w. liromie^, 12 Ves. 114. 

Under a residuary bequest to the next of kin in ccpial 
degree, brothers entitled, excluding nephews and 
nieces. Wimhlet v. i’i7<7ier, 12 V^cs. 433. 

Construction of n will, giving the real and personal 
estate to the testator’s son, his heirs, executors, &c.. 
when he shall attain twenty-one, or many before tliat 
age with consent ; in case of his marriage under that 
without consent, tlie real estate to be conveyed to 
him and liis children in strict settlement ; remainder 
to the liaughtera. and a subsequent limitation of the 
personal estate to the daugiiters, in case the sou should 
not .attain twenty -one, or many before that age with 
consent: Held, that the son havinp; married' under 
twenty-one without consent, attaining that age be- 
came absolutely eiitillod to the personal estate. Aus^ 
ten V. tialseify 1 Ves. 125. 

Construction of an obscure will ; first, that the in- 
come only, not the capital, was disposed of ; secondly, 
tlut the uisposition was in favour of the younger chil- 
dren, excluding the eldest. A legacy > not fas an in- 
dependent bequest, with a time for paymeiil or distri- 
bution,. appointed, afterwards, but the time annexed to 
the substance of the ij^uust, the interests do not vest 
liefotq that period. Sanabury v. Bead, 12 Ves. 75. 

\Vl£tl, C. OP, WIiAT PASfpS ; InTI-UKST, VP.STKO. 

The word ** issue” iineonfined by indication of inten- 
tion, includes 'all descqndahits. intention necc.ssaiy 
to restrain it to children* git^dcliildren therefore en- 
titled with children, per Legh v. Kurburu, 

I3Vcs.34()& , 

Legacy id A, ** and foiliidg Inm by decease before 
me, to his heirs.^ ’ A dies before the testaior, having 
madd a will containing a residuaiy bequest :«ihe le- 
gacy belongs to tire next of kin of A living at the time 
^ ^^ l^tator’s death. Vatix v. Henderson^ 1 Jac.6c 

' default of iss^e male of A, to .firtt 

dal^hter living at the death of. the testator who should ^ 
iat^wn twenty-five for life, with remainder to her first 
and^her sons in tail male ; remainders; otrerj' subject j 
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to a hiist for debts and accumulation of the surplus 
rents and profits, until a son or daughter should first 
come to the actual possession of the estates, or receipt 
of the'jtonts aftov that period, such person to takc^ the 
surplus, rents, and the surplus of the accumulation, 
after phyment y^f the debtf« |to be paid to such person 
or pCj^ns who by the fiim^lion should first come to 
thei^ilmal possession of thcl^'cstates or receipt of the 
renmnd profits. A danger living at tlio death of* 
the testator; and having attained twenty-five, entitled 
to possduion of -the estate and to the accumulated 
fund. Barher^f. Barker, 12 Ves. 409. 

Portions by Itettlemeiits, for the children living at 
the death of the survivor of the parents, with a proyiso 
that advancements should be in satisfaction, unless the 
contrary is decluCd ; tlio father by will, desiring the 
settlement nmy be punctually complied with, m^c a 
residuary disposition of real and personal estates among 
tlie younger children, directing, that what they may 
have received in his life shall be brought into the ac- 
count, so as to ihake them all equal. Construction 
upon tlic whole, that advancement in marriage' or 
otherwise, tiiongli not the grammatical construction, 
is within the proviso ; and equality being the object, 
an arrangement was made upon that principle. One 
of the y 3unger cliildren having become ^ eldest, and 
therefore owner of the estate bclweeir the death of 
parents, after advances received in satisfaction of the 
the portion in the former character, is to be considered 
a younger chihl in the account. I^ake v. I^ake, 
10 Ves. 477« Youx'.Fii * 

Trust by will as to a'n^tyof the share of the 
testator’s married daughter A, for l^er separate use, 
to the end, and that it may not be subject to tbe con- 
troul, &c. of B, her present husband, or any other 
husband, remainder to iier husband B for life, remain- 
der for all the children of A, and in case there shall 
not be any children of A, or all shall die before 
twenty-one. fur the survivor of B and A his'wifc, his 
or her executors, iSic* and as ‘ to a moiety of each of 
the shares of each of his two unmarried daughters, upon 
tho^ like trusts, and under the like restrictions as ^o- 
scribed concerning the share of A so, and in such 
manner as that the same may be secured for the be- 
nefit of his said daughters and their children, and not 
to be subject or liable to the controul of any husbaiul 
they may happen to marry ; one of the unmarried 
daughters having married, and died without issue, her 
husband snrviviug is not entitled to any interest in the 
moiety, of the suhjeri of the trust created by the will. 
Judd V. Wyull, 1 1 Ves. 483. 

lle.’iuluo bequeathed to A and all the other cliildren 
hereafter to be born of B, at their respective ages of 
twenty-one ; those Imrn after one attains that age are, 
excluded. GUbert v. Boorman, 11 Ves. 238. 

i^equest of stock, &c. and interest and dividends . 
to acciue to testator’s two great nieces, equally to be 
divided and to be assigned, transferred, &c. to them,^ 
when and as they should respectively attain twenty- 
one, with limitations of their respective shares on tRek 
event of death under twenty-one. to their respective 
children ; survivorship, in case of no children, and a 
direction that the executors should, during the respec- 
tive minorities of the, legatees, receive the dividends, 
iutcrest, &c. and that so much as should be necessary 
should be applied for maintenance, &c. and the resi- 
due accumulate for their benefits respectively, until 
tliey.filiqnld respectively becotoe entitled to their , re* 
spa^^narts. The surplus interest peld to go with 
the pritmal upon the death of one under twenty-one 
without children. Sitaon v. Shaw, 9 Ves. 285. 

!;• Testatrix bequeathed to her sister B for life, de* 
faring that it was her absolute desire that B be- 
queathed to those of her own family what she has 
Mlltor to dispose of, provided they behave well to her; 
B, by her will, declared Ae meant to make ho dispch' 
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sition of her sister’s property ; it was held a trust for 
next of kin of H. (Vwidi/s v. Caiman, 9 Ves. 319. 

Bequest to *' relations,’* confined fo next of kin 
according to statute of distribation^^ Id. 323. Re- 

1.ATIONS. 

Though upon bequests to “ relations,’* with a 
power of selection, the party may go beyond those in« 
eluded in statute of distributious ; the contrary is 
adhered to whenever the execution devolves on the 
court. Id. 324. Relations. 

^ Bluest to testator’s relations, with power of selec- 
tion is, if that power is not exercised, a tiiist for next 
of kin at death of party who had the power. Id. 325. 

Bequest of one-fourth to the children of A, and one 
other fourth among children of B : held distributable 
per capita. Ly, JAncoln v. Pelham^ 10 Vcs. 167. 

HiSTllIBUTlON.* 

Bequest to children of A, born or to be bom, as 
many as there might be, at twenty-one or marriage, 
with survivorship, and a limitation over on death of 
all, &c. : held vested in those living when one is enti- 
tled to the exclusion of those born aferwards. H7iit- 
bread v. Ld. St. John, 10 Ves. 152. iNi-EiiEsr 

VESTED. 

Construction of will, that under bequest to the 
children of A, a second son of three at the <lcath ''f 
testator and ,the tenant for life, who boenn o the* 
eldest before the age of Iwenty-onr, till w'ikI'. tt was 
subject to survivoi-ship, was upon w 'e vill, itut en- 
titled. Vtni'lpsM. Howies, 10 Yea. 177, 

Under a disposition by will to A’s and B*.<j fami- 
lies, the children are entitled, exclusive of tlieir pa- 
rents, and per capita. Barites v. Patch, 8 \ cs. 604. 

Legacy to executor to be distributed amongst the 
poor relations of testator. A relation who was poor 
at the time of testator's death, but became rich before 
distribution, not entitled. Poor relation d^ing before 
distribution, bis claim not transmissible to his perso- 
nal representative. AVhere a pci son bus a p<twcr of 
distribution among poor relations, be may distiibuto 
amongst all poiu relations, however remote. ; but 
where the court is called on to distiibuto, in failure of 
the jierson so empowered, it will confine itself to re- 
lations within the statute of distiibulions. AJuhan v. 
Savage, 1 Scho. & L. 111. I’ooii IIu.atives. 

Bequest to such of the children of A, as B shall 
by will direct, and in default of such direction, among 
the children, share and share alike ; B's disposition 
by will in favour of the children living at her death, 
established against the claim of one born afterwards 
under the general words.. Paul v. Compton. B Ves. 
375. Power, Execution of. 

Bequest to the children of A, vested at the ago of 
tweniy-one, therefore those born after one has at- 
tained that age are excluded. Id, 380. . 

Bequest to A for liis second daughter, that he shall 
have born, fur her education, till she shall attain tlio 
age of twenty-one, and after she shall attain the age 
of twenty- one to her and her lieirs, she being christ- 
ened 2 ; and in default of such issue over, another Ije- 
quest to A till the said second daughter shall attain 
twenty-onc, and afscr she shall attain twenty-one to ; 
her heirs. Both held vested in second daughter j 
the third child, christened Z, though she died under 
twenty-one. Lane v. Goudge, 9 Ves. 225. Inter- ’ 

XST VESTED. . ^ 

Bequest to testator’s wife, living at bis decease, 
provided she continued his widow ; but if she ^ould 
die before his decease, or afterward marry, 
in either case to his father, ** if he shall be li^ j:lt i 
the time of my decease, or of such marriage as'afore- 
said, and in case he shall not be then living, 1 give 
end bequeath the same to my brother.” The father 
survived the testator, but died before marriage of 
widow; upon marriage the brother was entitled. 
PyU v. Price, 6 Ves. 779. Lvoact, coniiitional. 


Residuaiy bequest to .the testator’s daughter for 
life, and to her children at their ages^^of twenty-one, 
and- after the decease of his daughter and of her chil- 
dren under that age, to gn and be disliibutcd among 
bis relalioDS in due course of administration. Gieau 
nephews and great- nieces, the next of kin’of the tes- 
tator, at the death of the daughter, entitled .again.^t 
the claim of the personal representatives of the daugh- 
ter the sole next of kin, at the death of the tustator, 
and of the representatives of nepluwvs. and "nieces, 
who died in her life, insisting that she wa^ CxcIuded 
by the will, Jones v. Colehcck, 8 \'es. 38. 

Though the word “issue" will comprehe^ all 
descendants, upcm construction of this will it was 
confined to “children.” Sihleii v. Perry, 7 Vcs. 
522. 

. Under residuary bequest to legatees, ill pmpoiiipn 
to their legacies, all legatees, |H‘i.uniary and specific, 
even of things, &lC. not expressly or by i m plica tion' ex.* 
eluded, were held entitled ; so aunititanls, il they KaiA 
not been excluded, on constiuciion of whole Wjll. 
Nannock v. Ilortou, 7 Vcs. 391. Lj:cjai ir.s, SPE- 
ciiic. 

Bequisl to cxcf‘ulois in trust, that they shall pay, 
See. unto and amorist the testator's two bi others and 
bis sistcr.s, (.1 their children, in such sbai-cs, iSic. as 
the trustees or the major part of them, or tlie siiivivor, 
his exocutoi-s, ^c. shall think fit. All the. children, 
living at the deatii of the testator held entitled w'ith 
llie patents, per capita, the court not having a dis- 
ciction. J.ongmo>-c v, Hromn, 7 X’es. 124. 

Bequest to parti(‘iilar description of pin sons at a 
particular tiino, vests in jktsous answ'ciing tlic dcs- 
eriptnm at that time exclusively. Cudjrci/ v. Davis, 
a Ves. 43. 

A htjqnesl to all and fiveiy the child and nhiUlren 
of A, iu(‘ludcs every child horn before the period of 
distribution ; which in tliis case was the attainment 
of twenty-one by the eldest, the marriage of daugiitcr. 
or death of child under twenty-one, leaving issue. 
Upon the general rule, a child by suhscriuent marring 
w’aa included, nutwiihstaiidirig strong impliiNilion in 
favour of children of prior marriage. Hurri/t^lon v. 
Tristram, 6 Ves. 345. 

Bevisc in trust to dispose of the premises unto and 
amongst the devisee’s four children in such manner, 
shares, &cc. as he shall by deed or will appoint ; one 
dying in the life of his father before appoiutiiient, was 
held cnritled to a fourth, the father utter that child’s 
death having appointed three- fourths to his ihicc sur- 
vivi' g ciiUdren respeclivcdy. lieade v. iieade, 5 Ves. 
744. This decision, as far as it leaves onc-lburlh to 
the deceased child, is questioned by Lord Kldon. 
Batcher v. Butcher, 1 Ves. ik B. 192. I’ow-er. 

The testator having given his wife the option tooc*'. 
cupy his hbose at a certain rei.t, and if she should- 
chouse to oO so, declared she should liavc the use of 
tiic furniture ; by codicil levokiqg the bequest of an 
annuity tu her, gave her a legacy to provide furniture 
ill case she should not r hoose to occupy his house, 
for any other purpose she should think proper. Sfie. 
occup ed the house and furniture till her death, and 
her executor was held entided^ her le^y. liher- 
wood V. Payne, 5 Ves. 677* * 

llcvise of real estate ^df'Ahe residfih thepei^ . 
sonal estate upon lougljiibitjtions in strict 
including persons unborn, a subse<(ucn^diTec|fibn that 
none of the devisees shall take or come intb |!b88esfjpn.> / 
before the»age of twenty* five, was heldconfiaedto-'tte^i' 
actual possession, and not to operate bjf'way 6f revo^'- 
cadon ; and therefore upon the death of the first . 
for life under twenty- five, the accumulation belo^dtl . 
to his personal representative. Montgomerie v. Wood* 
ley, 5 Ves. 522. Intermediate BR'oriTs.' 

I'he testator bequeathed a legacy to bis, daughter to 
be paid within - twelve months after hia debease ; but 
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if shoshoulil marry A, llum lio rcvokinl llie legary. 
She rcmaincrl iimnanicjl, fill nhoiit fourteen months 
after the testator's iloalht and then married A. lliey 
obtained a decree for llio legacy. 0»/wn. v. lirown, 
5 Ves. 5/J7. CoxnoN., IJueacii of. 


liCgucyfora mourning ring to each of the testator's 
relations, by blooil or marriage, ronfined to the statute 
of flistrihutions, and those who liavc married persons 
entitled under it. Dvvisme v. Mellish, 5 Ves. 529. 

An illegitiinaUt child not entitled to share under 
a devise to children generally, nutvvithstiindiiig a 
strong implication upon the will in favour of that 
child. Cartivright v. I'au'dri/, 5 Ves. 530. Bas- 
tard. • 


Under a disposition by will to the children of A 5: 
B, payable at twenty-one or marriage, with a limita- 
tion over ; upon failure of issue in the lives of A & 
B, it was held, that all the children without restiic- 
tion were entitled ; and an appointment being din ct- 
ed and the interest ordered to be paid to those who 
had attained twenty-one ; children born aftci wards, 
though eutitled to a share of the capital, were not al- 
lowed to claim the by-gone interest. Mills v. Xor- 
rh, 5 Ves. 335. 

Testator liequeathed 5000/. in ftust for liis daugh- 
ter A for life, and after her decease for such child or 
children as she shall leave at her decease, in sncli 
shares as she should think proper ; and in case she 
shall die leaving no child, wlticli w'as the event, then 
ns to 1000/. foi her executors, admiiiistrators, or as- 
signs ; and as to the reinaiiiing 4^)00/. in trust for 
such person or persons as sir.ill be iny lieir or iiciis 
at law.” The 4000/. veslwl in A, ami tlie other 
two daughters of the testator, being his co-lieiresses 
at law, and next of kin at hw deatii. If liiat union 
of cliarai'.ters lead not occured ; (/i/utc. Whether ttie 
next of kin could not claitn ; and suppoMiig the heirs 
intended, what desrTiptioii of heirs ? Jfollouait v. 
Ilollou’atf, 5 Ves. 399. 

Devise of real estates to trustees and tlicir heirs, upon 
trust to convey upon certain f.i lists, and subject thereto 
to several nalural sons sueccs'-.iv<-.ly in strict settle- 
ment. Tlif! testator aiso gav(‘ llu* rc’^iduc of his per- 
sonal estate upon trust to Ikj laid out in laud to he 
settled to tise same u.vs, &c. A codicil, revi king so 
much of the will as directed the setllenicut <1’ his said 
estate upon his .' yns, and varying the order v'i li; u*a- 
tious to liis heirs, w'.is consiilored as coiiliut d to that ! 
object, operating hy way of sld)^litlltion only, net. as a 
revocation of the devise, and Llicreforc cxi ending to 
tlic estates to be purchased with the personal estate. 
Ijd. Carrington v. Pauiui, 5 V cs. 404. 

Umler a residuary disposition to the tcstat -i’s right 
heirs, on the part of his mother, his si.sler, and a ne- 
phew by a deceased sister, where held culitled 
against remoter relations, claiming on the grouiid of 
an express provisioni. by an annuity for the separate 
use of llie sister. Forster v. Sierra, 4 Ves. 7(iU. 
Besidce. 

Testator bequeathed a leasehold estate after an es- 
tate for life to his nephew^ A, and the heirs male of 
his body, lawfully begotten, and in default of such 
heirs to ohjS of the sons of his nephew, B, as A shall 
direct by ja conveyance ii^hu life, or by his last will. 
Another leasehold estate he bequeathed to A upon 
trust, subject to certain charge.s, to employ the remain- 
der of the rent to such children of B as A shall think 
most deserving, and that will make the best'use of it ; 
or to the children of Ids nephew C, if any such there 
are or shall be. A dying in the testator's life, the 
bequest of the latter estate was established in favour 
of all the children ; tjua:re as to the former ? Brown v, 
Higgf, 4 Ves. 708. Affd. 5 Ves. 496. 

• 'J'estator by a will unattested, after, among others, 
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cliaritahic legacies to lie distributed by bis executor, 
gave the remainder and residue of hi.s estate, if any, 
and clfccts of what iiatuic soever and wheresoever, 
which he should hp seised or possessed of, ivc. to next 
of kin or heir at law, whom 1 appoint my axccutor, 
after debts, &c. naid. He left one brother, and by 
deceased brothere a niece and several nephews, one of 
whom was heir at law ; distribution decreed accord- 
ing to the statute. Lowndes v. Stone, 4 Ves. 049. 

I);.STI111U”110N. 


'I’lust by will for all the children of A, when and 
as they shall severally attain sixteen, witii a diicclion 
for a inainieiiaticcuf tiiose who. after the eldest attain 
sixteen, were excluded; maintenance was directed 
without regard to the father's ability. Uoste v. Frail, 
3 Ves. 730. Maimenancii' ; Bosi humous Child. 

Under devise pf pcisonul residue to relations in such 
proportion as testator hud given oti.cr part of his for- 
tune, pccuni.ary legatees only are entitled, and not a 
devisee of real estate. Adair v. Maitland, 7 lire. 
P.C. 537. S.C. 3 Ves. 231. 

Bequest to rc-lations does not include lliose by mar- 
riage. Jd. ih. 


Bequest to the youngest child of A, if she should 
have any child or children within a certain [leriod ; if 
no cliiai or children within that period, over ; her 
eldest child being the only one within that period, is 
eiiiitlcd. I'lmerq v. Al/iit/a/id, 3 Ves. 232. 

Money hc([ui;‘atlicd to be laid out in land to be set- 
tled upon the testator’s nephew A, for life, remainder 
to tlic wife of A foi life, with remainders in tail to the 
sons au<l thiughtcis of A, by such wife. A was not 
iiiaiiicd till after tlic death of the testator ; held to 
extend to a second wife. Pevpin v. Bechjord, 3 Ves. 
570. 


Testatrix by codicil gave to A, the legacy given b;^ 
lier will to the children of B*, “as 1 know not whether 
any of them aie alive, and if they are well iirovidcd 
for, tiiongli they arc Kving.'’ l*)is 07itilled ; the con- 
stnu tiori being that if they arc living, they arc well 
provlilcd lor. All, tien. v. PVard, 3 Ves. 327. 

DcvibC to .V and l.is wife for life, and after the 
ileatli ofli.e survivor, upon trust to sell and ajjply the 
pualiK e to and among all and every the same child 
or eiiiiiiren of A by his said witc, and their represen- 
lalives eijually ; the fund belongs to the children sur- 
viving tiio testator, but the issiue of a daugliter who 
died HI the life of A arc entitled as representatives 
agiiiubt the claim of their father as administrator, 
liorsepool v. Wolson, 3 Ves. 383. 

Upon a le gacy to the issue of A, all descendants 
arc entitled, and take per capita as joint tenants. 
Drrcnpnrt v, Hunbury, 3 Ves. 257. DrsTiiiMurjoN. 

A testator gave a legacy to *' every of tlie sons and 
dvijiglitcrs of his late cousin." liis cousin left one 
legitimate duughtur, and one son and one daugliter il- 
legitimate ; the latter are not eutitled under the will, 
nor is evidence admissible of the intention of the tes- 
tator. Jlart V. IJnrand, 3 Anst.684. Bastahu. 

Legacy to A for life, and to her children at her 
decease, vests in all the children as they come in esse ; 
hut upon the circumstances of this ease it vested in 
tliosc living at the death of the mother only. Spencer 
V. Bullock, 2 Ves. .1. 687. 

I'hrce annuities for a term of years bequeathed in 
trust for three children, A, B, and C, respectively 
for life ; in case of the death of either leaving any 
ClH|Kl;jQr children, his or her annuity to be equally di- 
vided between such child or children, share and share 
alike ; in case of the death of cither without issue, his 
or iicr annuity to go to the survivor or survivoi-s of them 
etjually, share and share alike, with a limitation over 
in case of the deaths of all without issue as aforesaid ; 
A died witfiout issue A's annuity went to B and C, 
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subject to the contineent liniitation over ; and upon tu a share of tlic residue into which the fund under 
ll’s death, leaving children, belongs in moieties abso- the codicil falls, after the purpose answered. UiU v. 
lutely to his administrator and C. Vamlergucht v. Chapman, I Ves. .T. 405. Restduk. 

Blake, "2 Vcs. ,1.533. t Testator bcquc.ithcd to his wife the lease of his 

Devise to the heir at law and his issue male in house and all the furniture, &c.‘ therein for life, the 


strict sctilemcnt, remainder in trust to Resold, and the 
money to be distributed among certnin persons, or the 
survivors or survivor of them, and that the share of one 
should, previous to her marriage, bo settled upon her 
for life, and after her death, upon her issue, in de- 
fault of issue upon her right heirs ; the produce of the 
sale is to be considered as personal estate, and vests 
in the survivors at the death of the tenant for life, 
without issue male. A settlement in trust for the 
husband for life, then for the wife for life, then for the 
children as they should appoint ; in default of ap- 
I pointnient equally ; if no children according to their 
joint appointment ; in default thereof, to the husband, 
his executors, &c. is a sufficient execution of the di- 
rection in the will. Brograoc v. Winder, 2 Ves. J. 
634. ^Lands DEVISED TO UK SOLD. 

Devise subject to a term of 100 years to A, in strict 
settlement, remainder to B in strict settlement, 
and after other limitations in tail, remainder up 
on trust to be sold, the tmst of the term was to 
raise 4000/. to be applied, first, to debts, legacies, 

'i'he rents, profits, and emoluments arising, grt.\ 
or received, from the estate, real ana person;*^ u* iV 
applied to debts and legacies, and alic. .vards to be an 
aggregate fund, and attend the iiiiicritance; the in- 
terest of the 4000/. to be paid out of the rents and pro- 
fits of the estates in the term ; the rents and profits to 
accumulate till one of the devisees should attain twen- 
ty-one, then to be paid to him. By codicil, the tes- 
tator reciting the trust to sell, bcciueathed part of the 
produce, and gave all the residue, and all the residue 
of his personal estate not disposed of by his will, toliis 
legatees ; the residue of the money raised under the 
term, and of the personal estate, is to attend the inheri- 
tance, and the interest is payable to the tenant for 
life, the principal to the first tenant in tail. Sheldon 
V. linmcsy 2 Ves. 444. 

Lands devised to be sold, tlic pioducc to be applied 
as after-mentioned; if no <lisposii.ion is made, the 
heir shall take. Jd. 447. Resulting Tuust ; IIeir 
AT L\w ; Land di'.vised von Sat.e. 

K compounded with his creditors; his widow, by 
her will, left a fund to pay the residue of the debts to 
the compounding creditors, “ or their personal repre- 
sentatives the administratrix of a deceased creditor 
is entitled beneficially to his bequest, and out ihc 
next of kin, nor residuary legatee of the cn. i;oi. 
JEvansv. Charles, 1 Anst. 128. Admon.of Assets. 

Legacy to A and- B, the children of C equally ; 
they take per capita ; legacy to the descendants of 
A and R equally ; all descendants (children qpd 
grandchildren) take per capita. Butler v. Stratton, 
3 Bro. C. C. 367. Dtstridv-iion. 

Testator gave his estate to trustees, to apply the 
profits for the use of the child with which his wife was 
then pregnant, during infancy, and at twenty-five to 
the child in fee ; but in case tho child should die be- 
fore twenty-five, without issue, remainder over ; the 
child was stillborn. ^ Afterwards testator made a co- 
dicil affirming his will, and died without issue. For- 
ty-three weeks after his death, his widow was brought 
to bed of a son ; this son cannot take tho estate, 
though found to be legitimate, but it shall go to the 
devisees over. Foster y.Cooh, 3 Bro. C.C. ' 

Leg^acics in trust for grandchildren then in'^xistonce 
by name, to sons at twenty-throe, daughters at twen- 
ty-one ; mesne intm'est for education ; surplus to ac- 
cumulate with survivorship ; residue for all the grand- 
children generally for their benefit ** as afor^id.*’ 
By codicil a fund set apart to p^ life annuities: 
grandchildren born after testator’s death, not entitled 


interest of all money he should die possessed of, then 
half of the debts due to him at his death, one exempted, 
whifdi lie directed debtor to retiiiri .ts long as ho 
pleased, paying the interest to her, to be disposed of as 
she thought fit ; in caso the interest of the money he 
should die worth, should not be sufficient' for hor 
maintenance, executors to allow part of principal out' 
of the debts, except that licfore excepted, to make her 
life easy and comfortable ; after her death, the interest 
of all money remaining to his sister ; after ^er deatli to 
her daughter, all sums remaining for over ; if they die 
before his wife, one half of all sums reimning to be 
disposed of as his wife should think fit, the other to A* 
Upon bill by testator’s niece against executors of the 
wife, the niece held entitled to all beyond the debts, 
and a moiety of all debts but that excepted ; the otiier 
moiety to wifo’s executors, who being also executors of 
testator, were decreed to take out of wife’s share, .a 
sum (idvanced under their power. Collett v. Lawrence, 
i Vcs- J . 26 * 8 . i 

Some ettect must do given to every part of the will. 
Id. ib. 

A legacy of a sum to be divided among children. 
All those born before the time of division take. Pu/s- 
ford V. Hunter, 3 Bro. C. C. 416. 

Annuity bequeathed to testator’s brother for life, 
remainder to his children by his present wife ; at tlie 
date of the will E and his wife were dead, and their 
children had other legacies under it, and testator had 
only one brother having a wife and children, whom he 
I hatf been in the habit oi calling his children. Held, 

I to he entitled upon these circumstances. Parmons v. 

Parsons, 1 V'es. J . 266. Mistake. 

I Bequest of a residue to all tho children of A, the 
daughter’s shares to be paid at twenty-one, or mar- 
riage ; the sons at twenty-ono, or to be sooner ad- 
vanced for their benefit, with survivorship and interest 
for maintenance. 'I'hc fund shall be devisable, when 
the eldest attains twenty-one, and the division shall 
lie among those then in esse. Andrews v, Parlinglun, 

3 Bro. C. C. 401. 

Testator gave a residue to trustees to pay the in- 
terest to four persons for life, and after decease of tho 
survivoiv then to divide tlie principal among their 
children ; twp died ; the interest shall Ik: paid to the 
otlic. two. Though the words ** share and share 
alike ” in a will, generally create a tenancy in com- 
mon ; they cannot do so where there is an express 
joint-tenancy. Armstrong y.Lldridge, 3 Llro.C. C.215. 

'I'hu testator gave the residue to his relations named 
in the will. He made a codicil wliich he directed to 
be taken as part of his will, and a second, by which 
he gave legacies, but gave no such direction in this 
crNlicil ; there were legacies given to two of his relations, 
they shall take shares of the residue. Sherer v. Bishop, 

4 Bro. C. C. 55. 

Beejuest of residue to certain persons, and if 
should die in the lifetime of the testatrix-to their legal 
representatives. One died ; liis next of kin shall take 
the share of the residue ;suot his executor beneficially, 
or his residuary legated. Bridge v. Ab6M, 3 Bto« 
C. C. 224. ^ ^ 

Gift of a residue to be divided amhng persons re- 
lated to the testator ; confined to relations withiis the 
statute of distributions, llayner v. Monday, 3 Bro. 
C.C.234. 

Testator ordered the interest of the residni^ be 
paid to his sisters for life, and in case any orthem 
should die leaving issue, then to transfer the principal 
of tho residuum to the children of the sister so dying 
at twenty-one ; one of the sisters died in the life of the 
3 A 2 
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tpstator ; hor <?hLl(Iron slmll take her share. Rheeder v. {iropriate ; it is well appropriated, and A having mar* 
04 cer ,.3 l5ro. C. C. 24(>. ried once with her fatlicr's consent, his poucr is gone. 

Testator ordered real estate to be sold, and the itesi- and he consenting to give up his life interest, it was 
due to Im! laid out in the funds, to remain for ten decreed to be p^id to the trustees in her marriage ' 
years, and at the end thereof, gave the same to his settlement. Hutcheson v. Hammond, 3 Hro. C. C\ 
next of kin. Although the expression next of kin ** 128. Win., of what inthukst. . 

means generally those who are so at a testator's death, Testator bequeathed the residue of his personal 
yet here, upon the intention, the period of vesting was estate as follows : "As to the residue of my fortune,, 
held to be ut the expiration of the ten years. The 1 will and desire that the descendants or representa- 
testutor therefore, having' but one brother who was tives of each of my first cousins deceased, partake in 
next of kin, (at his death) but who died within the equal shares and proportions with my first cousins 
ten years ; so much as was produced by the real estate, now alive : the residue is devisable per sth-pes amongst 
WHS hjgUrto belong to the lieir at law of the testator, the first cousins who were living at tJie testator's. 
siO much as was personal going to the representatives death, and such of the descendants of his first cou- 
of the brotbgr. Spinli v. Leuis, 3 iVio. ('• C. 355. sins who died before him, as where next of kin of the 
Request of stock to trustees in trust after the deatii deceased first cousins, and living at the time of tlie 
of A, to transfer the same to aiu^ amongst all and death of the testator. Humphreys v. Humphreys, 
every the nephews and nieces that should be then 2 Cox, 187. 

living ; to wit^ the s.iid J nr her childrtm, and the A devised to 11 for life, remainder to his first and 

said II or bis children, and I) L or his children, other sons in tail male, remainder over, in trust to 
and 1* L oi his children ; under tliis bequest a nephew convey the premises, or any part thereof, to such child 
not expr(‘ssly named, is not entitled to any share ; or children of testator's daughter, and her then hus- 
and the fund is equally divisible, amongst such ne*- band, other than and except tltcir eldest son for the 
pliGws and nieces, and their children, as were living at tiiuc being, and the issue male or female of such child 
the time of the death of A. Eceurd v. lirooKe, 2 Cox, or i hiltlrcn (except as before excepted), for such es- 
213. ^ tatrs, and in such shares, and subject to such limL- 

'Clift to .\ nod his issue, to be divhled among them tatiuus as slie, by deed, or will, should appoint; and 

as he tiiiiik', fit ; the issue have an interest in all for want of appointment by her, or for so much as 
events, ami A has no authoiity but as to the propor- shall not have been appointed by her, then, as her 
tinitt. If no appuinlim-nt, equally. Where lobe di- husband should, by deed or will appoint; and for 
vkled among isAUC, the prop.(trii(ins must not be illusory, want of sneh appointment, or for so much, &c. then 
hsne.wUi c.vteud to any icrnole degice, a.s adoscrip- as ihcir eldest son for the time being shall appoint, 
tion of objects of the pnwu' (»f A, to di.striljutc among The husband by bis will (bis wife having died witli- 
ti.ern as he thinks fit ; but they must all bo in exist- out appointing) appointed to his younger sons, by 
enre diiiiog her life. Ihrkley v. Mauhu, I Ves. .1. name in tail,, with cross remainders in tail ; and if all 
150. l^jwFit OF Api'ointmibm , h^NKCi'iio.N OF. his suld younger sons should die without issue, then ^ 
l.egaey to the seventh or youngo-^i child of A. A to his daughters, lie died, leaving his sons the ap> 
bad six children at tiic testakir's deaili, and had an- poiu tecs, still younger sons; afterwards one of them 
other w'lio tiled at the age of two months ; afterwards became the only surviving son, the rest being dead 
the plaintiff was born, and was the seventh child liv- without issue; and then the trust estate vested in 
ing, hut the eighth in oider of bitth ; other childieii pos.sessioD by the death of 13, without issue male. The 
wtuo born afterwards. Thder tlic.<e circumstances the daughters of the aiqxiintor claimed the estate, consi- 
yourgesl cluld i.s entitled to tlio legacy, and not the dciing the appointment to their surviving brother as 
plaintiff. IfVst V. hd, Rfimate. of [retavd, 2 Cox, defeated, by his being, as they said, an eldest son for 
258. S. C. 3 J’lo. C. C. I IH. the time being, and so excluded by the will of A, 

(lift by w'ill to the children of a deceased sister, is a and the other brothers, the appointees, being dead 

gift to those who were living at the death of the testa- without issue. i3ut it was decreed by Lifford, C. 

tor. Viuer v. Francif, 2 Cox, 190. S. C. 2 13ro. that tlie ap|>ointment to him continued undisturbed, 

(\ ('. 6'58. V that "time being" meant the time of the appointment 

Gift of residue to be divided amongst next of kin Iwing made ; that the appointees were as if named in 
share and .shaic alike, shall be divided among suiviv- the will of A, and that tW daughters could only claim 
ing bpolliers nephews and nieces, (rt pi csentiiig dc- under the appointment of their father, who limited it 
ceased broth.cis and sisters) per capita, not per stirpes, to them in the event of all his sons, the appointees, 
ied qu» riiillips v. Garth, 3 llro. C. C. 6’4. J)is- dying without issue, which did apt happen. Jones v. 
TBiL'VTioN. Cope, Vein. & Scriv. 29. PowKii, Lxlcution of. 

F having an estate which came to her eipurle K by deed conveyed several sums of money secured 
tnaternd, on her marriage conveved, the same to tins- by* mortgages amounting to 60,000f. to trustees in ^ 
lees to such uses as she should direct, vvilh rcnniindcr trust to be laid out in the purchase of lands to the 
to her own right heirs by will ; slic directed the estate use of himself for life, remainder as to sums to the 
to be sold, the money to be laid out in the funds, and amount of 28,000/. to his wife for life, remainder to 
the trustees to permit the husband to’ receive the in- his son U for life, with several remainders over, re- 
tercftfor life, then after the deduction of 3500/. to mainder to .J in fee; and as to sums amounting to 
usesV 'which vested .in 1he« plaintiifyV, and after pay- 23,000/. to 11 for life, with several intermediate re- 
ment of 1000/. to G, to pay tlieiesiduc of the purchase inainders, remainder to J in fee ; and as to one par- 
money to the (^fondant ii ; by codicil, she gave the ticular mortgage of 8500/. and some leasehold estates 
plainti/T, her husband, a powerof appointing the 3500/. insecure annuities, the surplus to R with ppwer of 
in case A should marry' without Ins consent; G died, revocation. By his will he gave these leasehold es- 
living the testatrix, before the codicil made, but F in tales and the mortgage for 8600/. together vrith ano« 
the codicil took no notice thereof. First, t^e 1000/. ther inortgage of 6700/. in trust to secure theannui- 
urcal.not peisoual, andshallnotgotothcexecOtorsof ties/tli% surplus, interest or rents of the lands pur- 
. G,(tliough given to her executors); nor to the pci-sonal chased to be paid to R fur life, and to be settled in 
repiesentaiive of tlio testatrix, nor yet to the residuary the same manner as his other estates : 1st, These 
legatee of the purchase money, but to the heir at law^ mortgages are to be considered as real ^tate : 2iidiy,, 
espnrie .unterna, the side from which the estate came. It being uncertain whicl^ of ,..tfae limitatioQS they wena 
teoud, the o500/. is vested in A, and the trustees to follow, they are ^sjposed' of and pasted to R as 
i having laid cut a birre sum by 17/. with intent to ap* heir at law, and from him ^ his ^neral devisee, K, 
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^0 having died intestate as to the real estate, they 
go to the heir at law, D, Leslie v. Dk* Dtvonshiret 
2 Bro. C.C. 169. 

Testator directed the residue of his estate to he 
parted to his next relations as sLters, nephews, and 
nieces.** Testator left his three sistefe, A, B, and C, 
and D the only child of a deceased sister, and L, 
the only child of a deceased brother, his next of kin ; 
but at the time of his death his sister A Imd two 
children living. The residue must go accoiding to 
the statute of distribution. Stamp v. Cooke, 1 Cox, 
234. 

A beciuest of a residue to be divided e(]ualiy 
** amongst all the children of my late cousin E, and 
my cousin V and their lawful repicsentatives," is a 
bequest to the children of E and to P hiitascif, and 
not to the childien of P. Lugar v. Harman, 1 Cox, 
250. S,C. 2 Bro. C.C. 85. 

A, by will gave to the two ilaughters of S the sum 
of 10/« each. B by will gave 82/. short annuities, in 
trust to pay the same to and between the two daugh- 
ters of S in equal shares and proportions ; and if ei- 
ther of them should die before tlie cx|)Iration of the 
term for which the annuities were to run, then to pay 
the whole to the survivor ; but if both should die be- 
fore that time, Uien the same was to fall into t!ie re- 
sidue of the personal estate. At the tir' js .« hr : both 
these wills were made, S had three daughn •<. t.'nder 
the first will the three daughters . ' ill tiike iOt. each, 
and under the second the tliri-c shall take the short 
annuities equally, with survivorship amongst tliem 
all. Stebbiiig v. Walkey, 1 Cox, *250. S. C. 2 Bm. 
C. C. 85. 

The description of children of A does not extend to 
a child hi ventre m mere* Pierson v. Carnet, 2 Bro. 
C. C. 38. S. C. Prec. Chau. 201. S. C. id. 226. In- 
fant IN VKNTUF. SA MKRK. 

T^egacies to first and second cousin includes first 
cousins once removed, and a grand-niece being more 
distant. Mayott v. AJauott, 2 Bro. C.C. 125. 

Infant en rentre shall not take under a bequest to 
the children of A living at the death of testator. 
Cooper V. Forbes, 2 Bro. C. (3. 63. sed quaere. In- 
fant Ventrk. 

Testator gave 10001. to J) ; but if I) should not be 
alive, and there be certain intelligence thereof, the 
testator willed that the same should be divided be- 
tween A and 13. D appeared to have Ixjen alive at 
the time of the will, but died in the lifetime of the 
testator. A and B arc entitled to tho 10001. Perry 
V. Jiootile, 1 Cox, 183. Lapsed Legacv. 

Testator bequeathed 500(. to each of tho ' i ^ghters 
of C, if l)oth or either of them should survive 11. At the 
date of the will, and the death of the testator, C had 
three daughters, all of whom survived 1), the three 
daughters are entitled to 5001. each. ScoU v. Fenaul- 
belt, 1 Cox, 79. 

Devise to trustees to invest in stock and pay divi- 
dends to testator’s son for life ; and after his decease, 
to his eldest son and his heirs for ever ; and in case 
of their death without issue, to his (testator’s) nearest 
relation, and the nearest relations of such nearest re- 
lation for ever : 1st, This is a double contingency, 
and the event of the son dyina without issue is good ; 
2nd, it goes to the person wno.was nearest relation 
at the time, the half-sister : though there was living 
representatives of a person as near, viz. a half-brother. 
Marsh v« Marsh, 1 Bro. C. C. 293. Limitation.- ' 

Inter alia, five 'sixteenth parts of residue vrere'be- 

3 ueathed to trustees to pay the same to testator’s 
au^bter li at twenty-eight, or marriage with consent ; 
and m case any of the children should die before their 
shares became due, the share to go to the rest of the 
testator's children and their issue per stirpes. The 
testator left five children. R married without con- 
scnii had one child, since dead, find another who was 
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before the court, and died under twenty-eight ; Held, 
the portion never vested in her, that four parts of it 
belonged to the testator’s surviving children, and that 
one moiety of the rrinaining part belonged to the sur- 
viving child of K, the other belonging to the father of ^ 
the deceased child of II as its representative, //em- 
mhigs V. MunvUcy, 1 Bro. C. C. 304. 

A devised the whole of his fortune eijually to Im 
divided lietwcen any second or younger sons of his 
brother S, and liis sister T. Xhe sister has wi«s 
younger son, but the brother has none : Held, that 
the younger son of the sister was entitled to the whole. 
iricAer v. Milford. 3 Bro. P. C. 442. 

Beiiuesl to two^Iaughtcrs ; if one sliould die without 
issue, to the survivor and her issue ; the married 
daughter died leaving issue ; then the unniatricd 
daughter died ; it shall go to the issue of the mariied 
daughters. Ilarman v. Dickenson, 1 Bro, C. C. 91. 

Where a testator manifests a clear intention to givo 
a benefit to certain objects iii an event which happens, 
the legatees shall not be deprived of it, all bough a 
circumstance inadvertently coupled with it in the lln- 
gudge used does not literally take place. 'I'lierefore, 
under a bequest of equal sums for the benefit of each 
of two grand-daugifiers, A and B, for life, and their 
children respectively ; but if either died without issue, 
her share to go to the childreu of the surviving gran- 
daughter. A marries and dies leaving cliildrcn in the 
lifetime of B. Then B dies unmarried: Held, Unit 
As children took each of their shares, ihougli tlieir 
mother did not iicludlly survive R. Id, ih. 

Bequest of stock to executors for the use of E and 
A, or the longer liver, the dividends to be paid to 
their order during the lives of either of them, and then 
to llie issue of A, if any,; if not, the stock to be trans- 
ferred in trust for .1 till lie comes of age. J attained 
twenty-one, and died ; then E; and last A, without 
issue: tho representative of J held entitled to the 
fund, and tliat the trust, during minority, was only a 
mode of convenience. Atkinson v. Parr, I l^ro. C. C. 
92. 

A legacy of personal estate to testator’s wife for 
life, and after her decease to the testator’s relations 
who shall be then alive, confined to relations williin 
the statute of distribution. Green v. Howard, 1 Bro. 
C.C. 31. 

Bequest of residue to a brother in Inist to dispose 
of ainopg such of testator's relations, and in such 
manner, &.c, as lie shall think fit, without regard to 
the legacies liefore given : Held, the powisr extended 
.o the relations at large, and not confined to next of 
kin. Supple v. Loirson, Anibl. 729. 

A bequeathed to four nieces, C, U, E, and F ; and 
on death of any, the whole bequest should go to sur- 
vivor or survivors ; but if any died having child, then 
Jier share should go to such child ; if all died without 
issue, then to B. C married, and had issue G aud 
H, who died in life of mother, 11 having issue L 
and IM ; C, D, E and F die in succession. F being 
last surviving ; ’Held, that L and M we:c entitled to 
Uie whole becpicst. Pitt v. Harbin, Lol!\. 15. • 

Where a man gives, iiis estate to his wife so tong 
as slie shall remain unmarried, but if she marries, 
then to his daughter ; and in case the daughter should 
die without leaving issue, then to J. Tne danghtet' 
died, without issue in the molticr’s lifetime, who still., 
remained a widow : Held, that the fiive^nary in- 
terest belonged to J upon the di-ath of 'm dflughtes 
without issue then living. Oordoti v. Adolphus, 3 Bro. 
P. C. 306. 

One gave legacies to each of his younger children, 
payable at twenty- one, and the residue of bis personal 
estate to his eldest son at twenty-one ; and if he die 
before twenty-one, then to bis younger children in 
succession ; and if auy of his younger children should 
die before twenty-one, their respective legacies to go 
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equally to all the survivors ; and if all bis children I 
should die before twenty-one, then the whole to go to | 
a charity. One of the younger sons died under I 
twenty-ouc ; the other children attained twenty-one : 
Held, the eldest son should take his legacy equally 
with the other younger children, lliem v. Leu, 
Amhl. 66\0, 

A gives all his ^rsonal estate to trustees in trust, 
to pay interest to wife during widowhood, but ou her 
second marriage to pay her an annuity of 110/. for 
life, and in that case he gave residue to P, but made 
no dis]H)siti()n of it in case wife remained a widow ; 
wife remained widow. Kepresentatives of son who 
died after twenty-one, in mother^s life-time: held 
entitled to residue. J^rejjs v. Ueyntnis, 6 Bro. P.C. j 
398. AfTiraiing 2 Kden,' 365. Ki-sidue. 

Becpiest to his mother’s ** poor relations,” con- 
strued relations who are poor and objects of charity. 
Jirnufden v. Woolredge, Ambl. 507. S. C. Dick. 
380. 

Bequest to the most necessitous of my relations 
shall go according to the statute of distributions. 
Widmore v, Woodruffe, Ambl. 636. S. C. 1 Bro. 
C. C. 13. 

A, by his will, gives the residue of his estate to 
three of his children, share and share alike, as te- 
nants in common, and not as joint- tenants. But by 
a codicil, he revoked his daiiglitcr M from being one 
of bis msiduary legatees, and in lieu thereof, gave her 
a pecuniary legacy. This third shall go to tlie testa- 
tor’s next of kin. and does not belong to the two 
other residuary legatees, as such. Chedyn v. Cress- 
well, 3 Bro, P. C. 246. Residue; Admimstua- 
TiON of Assets. 

Legacy to children of A, ^lawfully begotten, or to 

begotten, extends only to those born in testator's 
life-time. Sin'ackliug v. Uaiuer, Dick. 344 

Under a devise to the doscenilants of !•’ T, in a cer- 
tain district, grandchildren and giont grandchildren 
take per rapt t a, Crosleif v. Clare, 3 Swan. 320. 

DlSTBir.UTlON. 

'flic word ** heirs,” in a will, constnicd ” chil- 
dren” to take a legacy. Loiedaif v. lIo]}khis, Ambl. 
273. 

AVhcrc tlic woni ” relations” is used, the court has 
no other rule to go by but the statute of distributious. 
Crossleif v. Clare, Ambl. 397. 

AVhere devise is to the stock or family, the court 
confines it to the head of the family, id. ib^ 

One devises to liis son, .1, in tail, remainder to his 
daughter, P, in tail, remainder to bis daughter, E, in 
tail, remainder to her son, >1 , and his heirs, on con- 
dition that ho pay 100/. to the eldest sister, the plain- 
tiif’s mother, at or soon after his being in possession ; 
and for non-uayment, the estate should lie to the 
plaintitf’s mother : J . P, and K are dead ; the plain- 
tiff’s mother died, and afterwards tlie remainder in 
fee came to N : h<dd, the representative of the mother 
was entitled to the 100/. lUnbrey v. Marlin, Ambl. 
230. S. C. 1 Ken. 77. 

Bequest to the two servants that should live with 
testatrix at her death ; sjie had three at that time, 
and all of them weic held entitled. Sleeeh v. The- 
rington, 2 Ves. 560. 

Bequest to. ** near rc^jilions.” means those within 
the statute of d^Uibutions. Whithorne v. Harris, 
2Ves.527|5<; 

Bequest to his wife for life, and after her death to 
his and her poorest relations: held only those who 
were nearest of kin were entitled. Isaac v. Beftiez, 
Ambl. 595. 

J, sei^d in fee of land, devised the same to his 
wife for life, and after her decease, to R and Uie heirs 
of his body, and for want of such issue, to be sold, 
and divided among his relations according to the sta- 
*tuto of distributions : held, that the wile being no re- 


who tdke^ 

lation, the next of kin shall lake the whole in exclu- 
sion of her, both by the words of the will, and the 
intent of flie testator. So where A ^vc tlie residue 
of bis personal cAate to trustees to permit his wile to 
receive; the produce for her life, and after her decease, 
to such of his /-relations as would have been entitled 
under the statute of distributions in case lio had died 
intestate, the wife is not to be considered as a re- 
lation. IVorsleif V. Johnstm, 3 Atk. 768. Jlusu. A 
Wife. 

Relation, in dictionaries, signifies cuMsuifgi/mctis and 
aftinis, but a wife is no relation either by blood or by 
affinity ; and of a wife, Calvin, in bis Lexicon, says, 
turn affinis esl, sed causa affivilatis; affinis esl nh eatlem 
siilfite. The statute of distribulioiis means kindred 
by blood Only ; but the stat. 21 H. 8. c. 5. s. 3. dis- 
tinguishes more clearly between a wife and the next 
of kin than the statute of distributions ; the word 
•• xny** relations, means exactly the same as ” my 
own” relations, /r/. 761. 

I'cstator reciting his intention to dispose of all his 
pro]ierty, and that his daughter was likely to die (of 
a violent distemper), left his wife, if she died, the re- 
venue and dividends of such property ; but if bis 
daughter lived, directed that his wife should only 
have her dower, giving the residue and dividends to 
that daughter : if she died without children, testator 
gave his brother all that should lie left;” the 
daughter survived the testator, hut died of the same 
illness without issue : held, that the mother was still 
entitled for life, and that the words " what should he 
left,” constituted a gootl residuary bequest to the 
brother. Dnhamelw. Ardtmn, 2 Ves. 162. 

Testatrix gives, by her will, legacies to all her ne- 
phews and nieces, except those thereinafter named ; 
she desires her executors to look upon all memoran- 
dums, &c. in her own hand as parts oi a codicil to 
luT will, and bequeaths by will her residue to the 
children of her sistcis, E, .1, Ac. By a mlicil she 
gives legacies to some other nephews and nieces : 
held, that the ciiildrcm of E .T, Ac., the residuary 
legatees under the will, were excluded from the lega- 
cies, hut that the legatees under the codicil were not, 
and were entitled to both. Fuller v. IJtmjter, 2 Ves. 
242. 

A bc(|ucaths 1000/. to such children as his daugh- 
ter should lettcVe at her death ; B, her husband, re- 
ceives it, and by his will reciting that A had pro- 
mised to give it rather differently, but that he, B, 
was, nevertheless, desirous to make good A’s intent 
and will, bequeaths it equally between his sous, C A 
D ; 1) alone survives his mother : held, that C’s re- 
presentatives were not entitled, and that A’s will 
would have prevailed even if B had intended to make 
a variation. Fast v. Coak, 2 Ves. 30. 

•(Question as to whether a bastard could take under 
the denuiiiinaliuu in a will of ** eldest son” by way 
descripfionis persona, the testatrix knowing of his 
existence, and believing that there was no law ful 
issue. Baker V, Baker, 2 Yes, 161, Bastard. 

Bef|uest to younger children of testator’s son, to he 
paid at twenty-one : Held vested in those horn at the 
time the testator’s death. Ilorseley v. Chaloner', 2 Ves. 
83. Interest vested. 

Devise on condition that the land should go over 
to another if he did not give a release in thiee 
months after testator’s death, dying in tlic testator’s 
lifetime, the deyim over shall take instead of heir at 
law.; this being a conditional limitation, and not a 
strict condition. Avelyts v. Ward, I Ves. 420. Li- 

ni ITATION CON OITION A L. 

“ Such of my nearest relations as my executors shall 
think the greatest objects of charity Held to extend 
only to su^ as would take under the statute of distri- 
butions. Edge V, Satisburif, AmhUlO, S. C*lVcs. 
230. 
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Devise of real anil personal estate in trust for the I 
nearest relation “ of the Pyots,” the latter held to be 

iiomen coUeclivwn” and descriptive of that particu* 
lar stock, and that this mixed fund should not go to 
the heir at law ol that name* A change of the name 
of Pyot by marriage, held not to exclude/ Pyot v. 
Pyot, 1 Vt’S. 335. 

Request to such of nearest relatious as A should 
think poor and objects of charity, confined to those 
within the statute of distributions under A’s advice. 
Ooodinire v. (iomlingp., 2 Vcs. 231. 

l^evisG to Ills nearest poor relations ; parol evidence 
admitted to shew that testator knew he had such in S, 
but no farther ; not to prove declarations or instruc- 
tions whom he meant by written words of the will. 
Id. ib, Pii. Evidence, Pauol. 

Grandchildren and great grandchildren included 
by the term “issue,” and the words “children” 
tbllowing it, explained as meaning issue, likewise. 
IVyih V. IWichnun , 1 Ves. 106. 

Furniture, &c. at H, liequeathed for the use of those 
who should enjoy the estate, to be taken care of, and 
delivered by executors, and to remain at il as if in his 
own possession, vests in the first tenant for life. Id, 
197. Limit, of PiatsoNAi.. 

Devise that the household stuff at Tf should remain 
there for use of those who should enjov th. by 

a settlement, to be taken care of und hy ex- 

ecutor, &c. ; tliey go to the rq., idaiu ! ui "he first 
taker who was tenant for life, ui;d were not to be 
sold as heir looms with the house, allliviugli no lunantcy 
in tail vested, /d. 202. Limit, of Pkksonals. 

Jicquest of 30001. to .fane, the wife of C, for the 
use of her younger idiildren, to be distributed as she 
should appoint; in default equally. All Jane’s chil- 
dren by (I being born at the time of the will and death 
of the testator, it was held vestwl as a present legacy 
to them, subject to variation as between them, but not 
to extend to her children by a future marriage, 'fhe 
])criod of vesting being as above ; one who was a younger 
child at the testator's death, and became an elder af- 
terwards, was held entitled. Colemun v. SeymoHr, 
1 V'es. 209. Jntkiiebt ve-sted ; Vol'ngeu Chil- 
dren. 

liCgacy of 3001. to Elizabeth, to be paid at twenty- 
one or marriage ; but if she died before, then to the 
younger children of Francis ; i<; having died unmar- 
ried, under twenty-one : Held to vest in such of the 
younger children as were living at that time. KUismt 
V. Alley, I Ves. 111. 

Where in a will a wife not included in the word re- 
lations, according to the statute ofUistributimv Du- 
ties v. Baity, 1 Ves. 84. . 

llequesl of 50001. out of an estate, eitunlly to tes- 
tator’s children, with remainder in the same estate to 
his first and other sons : the eldest son shall haye a 
share. Iticledon v. Northcote, 3 Atk. 438. 

11, by a French will, as to the rest of his goods 
whether in France or in England, named for bis only 
and universal lieircsses, S, bis sister, for one-third ; 
and J\l, hi: ^iSter, for another third ; and as to the re- 
maining third, be willed S sliould enjoy tlie interest 
thereof for her life, and after death, the capital shoulil 
be inherited by the children qf I, his brother; and 
that his testament may be well executed, he appointed 
L, of London, merchant, his executor, giving him, in 
that quality, as full power as could be given to a tes- 
tamentary executor. S dying in the testator’s lifetime, 
his surviving sisters and next of kin brought .Iheir bill 
to have what was devised to her, distributed. L C. 
quasi executor insisted he was entitled to it, (S being 
dead in the testator’s lifetime) as a lapsed legacy : 
Held, that the executor being a trustee only, it must 
be divided according to the statute of disUibutions, viz. 
^wd-thirds to testator’s two sistei'St and the remaining 
third of this third to S, the only child of testator's bro- 


ther. Atidrovin v. Ptnlbane, 3 Atk. 299. Legacy 

r.AFSSD. 

W, devised liis lands to his wife for lifCi and after 
her decease to D, his wife's niece, and then said 
“ Item, I give the use of 5001- stock for her natural 
life, but after her decease I give the 6001. among my 
wife’s brothers and sisters held flic wife and not 
the niece is entitled to the 5001* stock for life, for it is 
not necessary the word lim should be construed as. 
independent of the preceding, clause, and the wife is 
the person the testator naturally meant by the word 
“ her,” and is also the person the testator was prin- 
cipally taking care of. CastUdon v. Turner, 3 Atk. 
257. Tmnkinsv.ff'omkius, cited 2 V'es. 564. Sleech v. 
niormngion,2 Ves. 564. Stebbing v. W.alkev, 2 Bro- 
C.C. 35. 

A gave B his brother, the interest of 15001. for life, 
and the principal, after his decease, among the 

J fOunger sons aud daughters of B, hut if he should 
eave daughters only, then to he paid to them at 
twenty-one. B, had two daughters, one of whom 
married, and died in B’s lifetime: held, that. her 
hiisbaud is not entitled to her sliare as her adminis- 
trator. BiHingsley v. Wills, .3 Atk. 219. 

I tidisposed res|<|luo shall go to exenilnrs, though 
they .uc I ;gaieos, where testatrix has always declaied 
next of kin shall have nothing. Bnishriilge v. II'W- 
nij/i', 2 Atk. (if). ExECLToas heneuci xi.ly in- 
ter ested. 

11 L, devises to H M, eldest son of his nephew, 
H ]\i, and the first heirs male of his liody, and the 
heirs male of his body, ami in default of such issue 
to the second sou of the said 11 JM , and the heirs 
ni.do of his body and their issues, remainder over, &c. 
'I’hese wimls, “ the second son of the said II IM,” do 
nut mean the Ki'cond srfb of the devisee, hut John, the 
second son of the testator’s nephew 11 M. MinshuUv* 
Minshutl, } Atk. 411. 

A devises to his grandchildren, B, C, and D, 
10001. each, the interest to their use, and if any dies, 
to the survivors or survivor, share and share alike, 
the interest to be paid to their father, to their use. 
B dies an infant ; then C dies. The slmre which (' 
took by the death of B shall not survive to I), hut go 
to the father, administrator of C. lindge v. Barker, 
Forres. 124. 

J S gave “ all his real and personal estate” to 
trustees on certain trusts, remainder “ to such of his 
relations on his mother’s side who wcie most deserv- 
ing, and ip such manner as they should think lit,” 
and for such charitahle uses and purposes as they 
should also thiuk must proper and convenient : held, 
jwr M 11, that the limitation over of tlie personal 
estate was good, and his honour (deciding by the 
known rule of equity) directed that one half of the 
said estates should go to the testator’s relations on 
Iris mother’s side, and the other half to charitable 
uses ; his honour could not judge of the merits of 
the testator’s relations, nor prefer the one to the 
other, hut he should exclude those hq^ond the third 
degree : held also, that the representHtives of those 
relations who died in testator's life-time, coul^have 
no claim. Doyleyy* AU,eClen. 4 Vin. 485, pi. l6. 

H 11, devises three fourths of his ^jersonal estate to 
his three sons, equally to be divided' between them , 
and the other fouiih to flhem, in trust for liis'tWU 
daughters ; the inteiest to he paid respectively, 
during their natural lives, and aft^rv^lifs to. their, or 
either of their child, or children ; and for ^ default of 
such issue, to his three sons, equally to be divided 
between them ; one of his daughters leaves a son, 
under whom the plaintiff claims, and the other dies 
without issue. Tne moiety of ^e sister who died 
without issne, shall not go to the three brothers, but 
to the representative .pjf the nephew, Stephens v. 
Hide, Forres. 27. 
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A devise to relations is to be confined to such ^ 
would take by tlie statute of distributions, but their 
shares may not be the same as under that statute. 
Thomas v. Flale, Forres. 251. 

A, by will, d.H-larcs his intention to dispose of his 
bousoliniii gooils by his codicih &c. and devises 
the residue of his personal estate not disposed of nor 
reserved to be dispo^d of, by his codicil to his wife. 
Aftorivanls the testator makes a codicil, and does not 
dispose of his household goods thereby ; the hoiisehold 
goods shall not go to the residuary legatee, but accord- 
ing' to the statute of distributions. Davers v. DeweSy 
3 r. W. 40. 

I'estator having real estates in A and B, and a 
mortgage in C, and a statute exteribod iu D, devises 
all his credits and mortgages to his executors, and then 
devises all his real estate whatsoever, in A D C and 
T), to S for life, and after his decease to his heirs and 
their heirs for ever : held, that mortgage iu C, and 
extent in D, went to executors. Davis v. Oihbs, 
Fitzgih. 116. S. C. 3 P. W. 26. Alos. 269. 

Lands were devised in trust, to maintain aii infant 
till twenty-three, and then to convey them to him, ami 
if he die Insfore, to convey them to another. The in- 
fant is not eniitlcd till twenty-three, and as the estate 
is not devised over, if he dies hiider, the surplus 
profits will go to testator’s heir. 77//;/ v. SimpsuH, 
iVIos. 241. Intkiimeoi^xtk Phoi-it. 

One has two sons A and B. and tlircc daughters, 
ami devises his lands to he sold, to pay his debts, 
atitl as to the monies arising by sale after d<>bts paid, 
he gives 200/. thereout, to liis eldest sou A, at twenty- 
one, the residue to his four younger oliihlreii titpially. 
A, the eldest dies before twenty-one, this 200/. .shall 
go to the heir of the testator. Crust: v. lUrlcu, 3 I'. 
W. 19. . 

One having h.vl five children A, 1», C, I), and 1. ; 
B is dead, leaving several chiidien, and by will the 
testator devise.s the residue of his ptirsonal estate to 
his son A, and to I Vs children, and to his daughter 
C\ and D's chiidien, and to liis daughter K ; .!> is 
living and ha.s eliihiren. Occrecd, the children of B, 
and the cliildi'cn of J), shall take /»cr cupila, and not 
pevKlirp/’s, as if all named. JUadUir v. Wehh, 2P. \V. 
383. J)isTiMni’nov. 

One seised in fee, as heir of the mother's mother, 
devises tliG land to trustees in tec, in trust to pay se- 
veral annuities, and the lesidue to go to the testator's 
right heii-s on his mother's side for ever ; the 1/cirs of 
the Tnoth.ei's nu>tlier’s side, entitled to the estate and 
surplus of the profits, after the annuities paid. Harris 
V. lip, f.incoln, 2 W W. 135. 

Two schooKs in the .same, town, one a free school, 
and the other a charity school for boys and girls ; A 
devises 500/. to the charity school j though botli 1>o 
charity schools, yet ordy the charity school for boys 
and girls slidll take. Att.Oeiuv, Ihitlson, IP, W. 674. 

One devises bis freehold estate to trustees and tiieir 
heirs, in trust to convey the pivniisi’s to A lor life, 
remaindei to his first, 6ic. sou in tail male succes- 
sively, remainder to his daughters in tail general ; and 
if A should die ivitliout issue, ^ jthen the pn;mises to be 
settled on B, C, 13, and 10, to each onc-fnurtii in fee ; 
and ill case any of the four remaining |jersons die with- 
out issue, the trustees to convey si^ch fourth part in 
fee to the respeq^e heirs of the persons so dying ; oiie 
of the persotisj&i without issue, hei fourth iu eciuity 
belongs to h|l»'r^4fter as her heir. BlackburHe v. 
Pdiltei/. 1 P.^i'406. 

Devise of a tfbsPib all his daughters or thSir chil- 
dren, living at the testator's son's death; some of the 
daughters were living at the son's death, and had 
children, and oihei^of the daughters wercd.ead, Icav- 
childre.ii. Decreed, all tlie children as well of the 
living daughters as of tht* should take. Iticlianl- 
son V. Spratig, { P, \\, 4:5.1, 


who takcy ^c. 

One devises 30001. to all the natuipl children of his 
son by .f S ; the bastards born after making the 
will shall not take ; nay the child in ventre sa 
mere shall hot tak^i; and, though in the principal case 
the money was paid by the executors, as the testator 
by deed -'fhould appoint, and the testator afterwards 
made the deed c/f appointment ; the deed of appoint- 
ment referring to the will, was held as pint of the 
will. Mrihinn v. J)evon, 1 P. W. 529. See 8 Price, 
22. Bast.xuu IN Vfniiif. s.v AIkue. 

Legatee’s name very falsely spelt, referred to a mas- 
ter to see who was intended. Masters v. Masters, 

1 P. W. 425. Pn. Rkfekenck to AIastkr. 

Devise to A and his issue, remainder to B and his 

issue, remainder to the heirs of A ; A dies without 
issue in the life of the testator ; B dies in the life of 
the testator, leaving issue, who is also the heir of A • 
The issue shall not take an estate tail as issue of B, 
nor the remainder in fee as heir of A. Goodrighl v. 
U'V/gAf, 1 P. W. 397. Lai'ski) Dkvisf. 

Devise to A for life, remainder to B for life, re- 
mainder to the right heirs of A, and A dies in tho tes- 
tator's lilc-tiinc, his right heirs shall never take. Id. ih, 

A devises lands, in trust, after debts paid, to convey 
the premises to the heirs male of the body of B ; tho 
testatoi’s great-grandfalhor C, is the heir male of the 
biHly tf B ; but not heir general, there beimr a ilaugh- 
Im- of an f:ldcr brother who is heir general ; decreed 
tnistees to convey to C. Neimmitn v. Bnrhhnm, 

2 Vein. 729. Prec. (Jhan. 442. 461. S. C. (iilb. Eq. 
Bcp. 116. 

One ilevi-ses the surplus of his estate to his children 
ami gran.lcliildren ; a grandchild in ventre sit mere, at 
the testator’s death shall not take ; socus, had it been 
to the cliililien and grandrbildren living at liis death. 
Korthe}! v. Stnwgc, 1 P. W. 342, Pre. Clia. 470. 
(.lill), En. Bcp. 136. S. (,’. Infant in Vr.NTnF, 

One devises the surnlus of his personal estate to 
the children, of A and B ; neither of them has a child 
at the making of the will, or the death of testator; 
the devise is executory, and shall extend to any chil- 
dren that A and B shall afterwards have ; and the 
j childicn of each shall take per rapiUt, and not per 
! .s/#; 7 ;i?.s. Weld. V. Btatiburtf, 2 Verii, 7U5. Post- 
iiumoos (’’iiii.i) ; Disi nimmox. 

J3cvise to the heirs male of S begotten ; S having a 
son, and the testator taking notice lint S was then 
living, a siiilhdllnt description of the testator’s mean- 
ing, and such son shall take, though strictly speaking 
he be not heir, Darbison v, Beaumont, 1 P. \V. 229. 
Fortesc. 18. 

A devises in trust for his daughter for life, remain- 
der to tho second .son of her body in tail male, and so 
to every younger son, with remainders over, '{'here 
w'ere two sons, B and C ; B died, and, after his death, 
(' was horn. (L though an only S4m. shall take, ho 
being the second son in order of birth, and, as the 
will is xvorded, not to be excluded. Trafford v. Ash- 
ton, 2 Vein. 660. 

A devise of a year's wages to such of his servants 
as shall be living with him at his death, does not 
include stewards of courts, or such as are not obliged 
to spend their whole time witli their master ; but it 
shall not be restrained to such servants only as lived 
in the testator's house, or had diet from him. Towns- 
hend V. Windham, 2 Vern. 646. 

Parol evidence admitted to ascertain the person the 
testator intended should take a legacy. UiKlgson v. 
/fitcA, Free. Chan, 229, Pr. Eviu. Paroi.. 

A».by will, gives 300/. to B, and declares her will 
and desire that he give the 300/. to his daughter at 
his death, or sooner if there lie occasion for her ad- 
vancement. 15 dies eight days Itefore A ; and the 
daughter dies at sixteen, unmarried. The 300/, de- 
creed to the administrator of the daughter. BeUs v. 
Kngland, 2 Vcrn. 466. Pre. Ch. 200. S. C. 
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A devises to B and C, liis wife’s children, as he 
called them, (not owning them to be his) ten shil- 
lings a-piere, and no more, and gave the' children 
that he owned considerable ic^aci#s. B and C shall 
come in for a share of the undisposed surplu#,. for .tlie 
words of exclusion must be taken strijptly. Vachell v. 
Jefferyt, Pre. Ch. 170. Disthibcttov. 

A, by deed on his marriage, settled his estate upon 
the issue of the marriage, remainder to his own right 
heirs, and if he should die without issue male, and 
leave one daughter, then the lands to be chargetl with 
3000/. for her at twenty-one, and 150/. yearly main- 
tenance in tlie mean time. A, having then no issue, 
by his will devised thus : ** And whereas, by the set- 
tlement made on my wife, I have reserved the inhe- 
ritance of my lands in myself after the estate tail 
therein is spent, now in case I die without issue, or 
that such issue shall die without issue of his, her, or 
their body, or that the estate tail limited by that set- 
tlement shall determine, I give all my said manors to 
my kinsman B, and to his first and other sons in tail 
male ; remainder to C in fee.” A had afterwards a 
daughter. Held, that this daughter was entitl^l 
under the will to the whole estate as tenant in tail, 
and that B took nothing. CarnivuU v. WHVuims, 
Colics* P. C. 117. Will, C. of, what fstate. 

One devises, if his son die before twei»*v-one, or 
without issue, that the land sl'all go <o oic s(»n 
dies before twenty-one, but h ■ issn-. J shall 
have the land. Bp, of Oiwi v. Leiffliton, 2 Vern. 
377. 

One devises to A 500/., to H 500/., and so to five 
others the like sum ; “and if any to whom 1 have 
given any money legacy happen to die, then his or 
her legacy, and also the residue of my personal estate, 
to go to such of them as shall bo then living.*’ J3c- 
crectl, it should be taken to be living at the de»ath of 
the testator, and not at any time aftor, so that the 
death of any of the legatees after would not carry it 
to the survivors. Trutier v. lt’i//<Vi7ws, Pre. Cha, 7tt. 

Where a person may lake by the name of heir, 
though not heir-general, v. Ettrickf Pre. 

Ch. 54. Wonns of Pi kciiask , Hkiii. 

A devised an estate to 'P and his heirs, upon trust 
that he should convey it to such of the relations ol the 
testator as he should think best, and most reputable 
for his family. A died without issue,, and the heir at 
law, testator’s brother, preferred a bill against de- 
fendant, praying to have the estate conveyed to him. 
Evidence was admitted of testator’s dislike to plaiiiti/f; 
but if the trustee would give him the plaintilf 

was not disabled to take it. Elarke Turuet, 

2 i'reem. 198. 

A, by will, gives his daug)iter 400/., and devises 
lands to her until his son B should pay her this 400/. 
She marries C, whose father covenants to settle jands 
of 100/. per annum, and B, her brother, covenants to 
pay the 400/. to the husband ; and uiwn payment, 
the lands devised to the daughter were to be dis- 
charged of this 400/. The husband dies. Decreeil, 
the 400/. belongs to the wife, and not to the executor 
of the husband. Ilmrman v. Cork, 2 \"ern. 190. 
Husi). & Wife ; Chose in Action. 

Devise of a legacy of 1500/. to A, payable at his 
age of twenty - one, and if A die before, then to B. A 
dies in the lifetime of the testator, yet B shall have 
the legacy. MiUer v. Warren, 2 Vern. 207. Sed 
auare note there, ui. 

A devises 20/. a-piece to all the chil^n of his 
sister B. A child born after making of will, and be- 
fore testator’s death, shall take. Garbrand v. Mayot, 
2 Vern. 105. 2 Freem. 105. S.C. ,. . . 

Money bequeathed to A for life, and if she died in 
the life of her husband, to go to the children of her 
sister B, in such shares as A should advise. Some of 
the children of B died, leaving issue, and then A dies 
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in the life of her btnband, making no appointnmU 
Dccieed, the money to be distributed among the chil- 
ilren of B, and their representatives per itipf. 
not per capita. Crook v. Bfonkifig, 2 \ern. 60. 

DlSTltXRUTION. 'i . - 

l^ands are limited to the. Second son in fee, pro- 
vided that, if the eldest son die with^t Issue, the se- • 
cond son should, within six monk's after sucq deatn 
of the eldest son, pay 1500/. . to "the sister, or in de- 
fault thereof, the lands should -Ro to the sister and her 
heirs. The eldest son dies without issue : the sister 
dies within the six months ; her heir, and not her ex- 
ecutor, shall have the benefit of this devise over* 
Wiuchelmi v, Vjpniworth, 1 Vern. 402, 

A devises the surplus of his estate to bis two fie- 
pbews, equally to be divided between them, .and ap- 
points his executors to lay out for their benefit. Ono 
of them died in the testator’s lifetime. The whole 
decreed to the survivor, not to the executors,^ the tes- 
tator not intending them any benefit. Cock v. B«r- 
rish, 1 Vern, 425. Suiivivonsiiii*. 

A gives 800/. to his executors, on trust to pay an- 
nuities to B and C for their lives, exceeding the in- 
terest of the 800/., and gives the surplus of his estate 
to 1) and E. The annuitants being dead, the 800/. 
shall ;^o t'» the residuary legatees, and not to the exe- 
cutors. Id, ih, 

A, a copyholder, devised his lands to S,^ (a stran- 
ger) for twenty years alter the death of hisilife,^to 
raise portions for his younger childicii. Per Ed. Ui. 
where such a devi-’^e is made to the heir, there an es- 
tate shall arise to the wife by iinpli«*ation ; hut where 
it is devised to a stranger, (as in this rase, there in 
the meantime it shall descend to the heir. Pairlkener 
V. Fnirlhnicr, 1 Vern. 22. A stranger is hut >/«| 
rommistkinus, quoud tl/fc profits ot that ]jart of the real 
estate which are devised from him. Gilb. Ch. Jvep. 
270. Ix'IKU MEDIATE PnOFlTS. 

A mail makes his brother executor, and gives him 
all his real and personal estate, and afterwards mar- 
rying, liy a codicil makes his wife executrix : she 
shall haie the personal estate, and not the brother. 
Wilkinson v. Wilkinson, 1 Vern. 23. 

A, by will, directs 1000/. to be laid out in her 
funeral, and raised out of her plain and jewels, and 
then gives the rest of her goods and chattels to her 
executors ; and in another clause, gives her executors 
1000/. a-piece for their trouble ; and after debts and 
legaiAis paid, gives all the rest of her jicrsoiial estate ■¥ 

totliecliildicnofB; decreed, the whole surplus to the ? 

(’Iiildren. Fane v. Fane, 1 Vern. 30. Exohs. Be- 

NF.FICIA1.LY INTER tS’lKD. ^ 

].if*gaf:y to A at twenty-one, and^ if he die bctorc 
twenty -one, to B ; B dies, then A dies before twTinty- 
one. The administrator of B lakes. Anon, 2 \ cnt. 
347. Interest vested. * u • 

An infant in veatre m mere, under a devise to neus 
of the body of the devisor, begotten, and to w begot- 
ten, cannot take by purehase the legal fee, the laitim 
of description not amounting to a legal designation oi 
him ; but is entitled in equity, by virtue of the appa- 
rent intention, to die trust of a term attendant oi^ne 
inlicritance, though meigcd at law. Nurse v. Yer^ 
worth, 3 Swan, 608. Mebceiu of Term ; Iiifant 
IN Venthk SA Mere. - 

If A gives 40/. to hi^cousin 1^, disposed ot 
as testator should by a private. ajjigttAliaint him, and 
dies without making any appbml^iS^ti to is a good 
bequeat to S. Jjimbert v. 15iii»/oii,]T .Ch. Ca. 108. 

A devised 1 00/. a-piece to his two daughters, and 
the residue of his perwnal estate to bis son, and u 
cither of his children ' died duiing their minority, die 
survivors to be heirs to the deceased by equal portions ; 
the son died, and one sister brought a bill against the 
executors and the other sister, to have her own ^0«- 
and one half of her brother s personal estate, winch 
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was decreed, upon her giving security- to pay back lidt 
own 600/. in case she died during her mioonty. CPfOe 
V. Hatum, 1 Ch. Ca.* 199.' Legacy, coMTiKCiEUT ; 
SEcrnny. ' , 

It' A gives 40/. to , tc(l'be disused of as A, by 
private note should acquaint him, 'and A dies without 
making any ajppointmentj this is a good bequest to S. 
Martiti V. Cierk, 2 C;h. Ca. 199. 

ir money is'beqd|jiithj^ to younger children, where 
there arc severer daiugliters, and a son, who by birth 
is the youngest, but heir to a fair inheritance, he shall 
not- be considered as a younger child to take the Ic- 
gaw. ISr^ttdn V. Bretlou, 3 C !h. Rep. 1 . S. P. Mead 
V. C«rc, I Ch. Rep. 224. YouNcip. CiiiumKN. 


7. llords Vreeatcry, 

A lesjtator having given 'an annuity to one of his 
next of kin, and expressed a reason for giving nothing 
to the otiicrs, gave tlie residue of his pmperty to his 
wife, recommending to her, and not doubting that she 
would consider his near relations, as ho would have 
done if he had survived her : held, that there was no 
trust for the next of kin, but that the wife took the 
residue absolutely. Sale y* Moure, PSim.534. Tuusr. 

Testator, after giving his real and personal estates 
to his wife in fee, said, that he had so given the same 
to her^infcttcred and unlimited, in full confidence that 
in her future disposition thereof, she would distinguish 
the heirs of his late father, by devising the whole of 
his estate, together and entire, to suoli of his father’s 
heirs as she might think best deserved her preference : 
held, that no trust was created. Meredith v. lleueage, 
lSiui.54'J. Tuust. 

Testator gave to his wife iril his personal estate, 
relying, that if she should marry again, she would 
secure whatever she should possess under his will, for 
her separate use and ho recommendcil her to give 
by her will, what he should 'die possessed of under his 
will, to certain persons named : held, that wife's 
exetmtor was trustee for whole property poaccsscd by 
her under the will for those persons named. lUmvood 
V. West, 1 S. fic S. 387. Tiivst. 

^ A recommendation by a testator to his son, to con* 
tinue his nephews in the occupation of tlieir farms, as 
heretofore, and so long as they continue to manage 
the same in a gooil and liusband-like manner, and to 
duly pay their rents, is imperative. Tibhits vi Tih- 
biU, 1 .Tac. 317. 'I'iiust. 

A testator leaving to his son and heir his real es- 
tates, and the residue of his personalty, with a iccuin* 
mendation to continue his nephews as tenants on an 
estate settled on the son ; the latter decreed to elect, 
either to continue them as tenants or to make them a 
compensation for the value of the tenancy out of the 
property given him 1^ the testator. / Id* ib* Elkc:- 

TlON. 

Bluest to k B. ** trusting she would use it,” to 
indefinite purposes, creates no tlostfor purposes. 
Vuriis V. Rijyfmi, 5 Mad. 434. * Tausv^ 

Bequest in will, will raise a tmst, if the objects and 
property arc described witlwsup|i qeitainty that the 
couit can execute it ; but fxlhenv^ the devisee takes 
absolutely. Fade v. Bade", 6 Maa. lid. 'Iriist. 

Gift of residiMA^tat^ personal estate, to trus- 
tees for perpyt)p|^jB4l^^ ancL^maintenalice of 
school, would testalor goes on to-** re* 

commend” trustiSin^i^edt^ resi^ and purchase 

freehold lands, within the stat. 9 

C. 36. Kirkbankwt Jfudsoni ^Vrice, 212. ChaHt- 
TAiiLK uses; Mortmain. • 

« 1 gLve to A 600/., and it is tnywill and desire, 
that A may dispose of the saitt amongst her relations, 
as she by will may think proper.” lleld, a trust for 
the relations of A, and the 500/. well bequeathed by 


words precatory i 

9i9^will' of A tocher sister and her bister’s children, 
though made without reference to the will of the first 
testator, ^' For/ics y. Boll, 3 Mer. 437. Trust, Per- 

FORMANCE OpT' '* 

pevis^ to a son, recommending him to continue his 
cousins, A and B, in the occupa&n of their respective 
farms in the county of W. as heretofore, aqd so long 
as they continue to manage the same in a '^od and 
husbaiid-like manner, and to duly pay their ■ rents. 
A tiust for the cousins, who had been tenants at will, 
and the son being the heir was put to his election. 
As to the effect of election against the will, whether 
com|)cnsation or forfeiture ; Qu. ? ‘ TUdnls v. Tibbits, 
19 Ves. 656. Trust ; Klection ; Heir at I^aw. 

Recommendation in a will, where the ohjecl and 
subject aie certain, amounts to trust. fd. 664, 
Trust. 

No trust under words of recommendation and con- 
fidence applied to an uncertain subject ; as what shall 
be left after the death of a person to whom the property 
is given in the first instance. ih. 

Words of entreaty in will, held to raise a trust on 
construction. iVuiwt v.C/m-fce, 2 Mad.458. Trust. 

Codicil rcipiiiing and entreating the executor, who 
was also the residuary legatee, by will or deed, to settle 
and secure 500/., to he paid at liis decease. ; the tes- 
tator declaring, that he had omitted to express it in 
his will, not doubting that the executor will readily 
com]>]y witli the bequest ; a trust, by way of legacy 
<»ut of ihe assets ; not a eonditioii imposed imlepemJent 
of them. Taylor v. George, 2 V. & B. 378. 

Devise to A, jind her licirs for ever, ** in the fullest 
confidence that after her decease she will devise the 
properly to my family,” being restrained to an estate 
for life i>y decree at the Rolls, the devisee was enjoined 
from cuttihg timber pending an appeal. llV/g/it v. 
Aikym, 1 V. & B. 313. See tilso 19 \es. 299. 
17 Ves. 255. Cooper, 111. 1 Turn. iSl. R. 143. 

Injunc. against Waste ; Tenant for Lu k. 

Devise to a nephew in foe, not doubting, in case he 
should have no child, but that he will dispose and give 
my said real estate to the female descendants of my 
sister, in such part or parts and manner as lie shall 
think fit, in preference to, any descendant on his own 
female line. A trust in the event descrilied for the 
sister's children. Varsons v. Barker, 18 Ves. 476. 
Trust. 

Precatory words held imperative where the object 
and subject arc certain. Dasitumd v. Peyton, 18 Ves. 
41. Trust. 

Devise and bequest of real and leasebohl estates to 
the devisor’s widow and her heirs for over, in fullest 
confidence that after her decease she will devise the 
property to my family. Held, an estate for life only, 
with remainder in trust for the devisor’s heir, as per* 
.suna desifrnata. Wright v. Atkym, 17 Ves. 255 j 
affirmed, 19 Ves. 299. SeO alsoCoop. 111. 1 Ves.& 
B. 313. 1 Turn. 8c R. 143. Trust. 

No trust arises on words of bequest or lecommeuda* 
tion, unless the objects and subjects are certain. 
Moricev, Bp, Durham, 10. Ves. 536. Trust. 

When a testator expresaiiK^ desire as to the dispo- 
sition of property, and the objects to which he refers 
are certain, the desire so expressed amousts to a 
command. Cary v. Cary, 2 Seno. & L. 189. Trust. 

Wprds of recommendation or precatory, or express- 
ing hope, &c. if the objects and subject are certain, 
are imj^iative and emte a trust. Paul v. Comptm, 
8 Ves. 380. Trust. 

Bequest to A for life, with power on lier marriage 
to appoint the interest to her husband for life, and a . 
recommondatioDf to dispose of die principal after, he^ 
own death, and the determination of the preceding 
trusts, among the children of A j tlio recommendation 
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bein^ held ani;.absolate trust, a vest^' inter- 
est in all tlie children; subj^l to be' divested by 
appointment, and there being no appoinlteent, chil- 
dren bom_ after the 'death of thes testator and those 
who died in the life of A, are entitled, witl^^ inter- 
est. Malim V. Bather, 3 Tes. 150. Twsuj In- 
terest Vested. * 

Trust raised under a recommendation by will to" a' 
legatee to dispose of her legacy among certain persona 
after her deam. Malim v. Keighley, 2 Ves. J. 529. 
Trust. 

Testator shewing his desire, creates a trust, unless 
plain words or necessaiy implication that there is to 
l>e a discretion to defeat it. Id. 335. Trust. 

Trust raised under a ^commendation by will to a 
legatee to dispose of her legacy among certain peiaons 
after her death. Id. 333. Trust. 

Wonts of desire wilf raise a trust where the pro- 

n and object are certain. Piersoti v. Garnet, 
ro. C. C. 38. S. C. Prec. Chan. 201, &c. 
See S. C. id. 226. Trust. 

V having two sons, and being engaged in the sugar 
trade, devised his sugar houses, &c. to his eUHast sou ; 
nevertheless in case his eldest son should die without 
a son or sons of his body, then to he recommended 
to him to give and devise the sugar hou«'!s, A(c. to 
his brother, the testator's second son. I'tu oiaest sou 
died without issue male, leaving daughscr, jnii with- 
out devising to his brother : Hehl not a trust for the 
brother, but a mere recommendation. Cunliffe v. 
CnnUffc, Ambl. 586. Trust. 

Wlicthcr a testator uses terms expressive of his de- 
sire, hope, request. &c. or words of command, di- 
i-eetion, &c. it is the same thing ; in either case lie 
intimates or expresses what his will is, and that ought 
to he observed, and to prevail. Bt, Bute v. Stuart, 

1 llro. P.C. 485. 

Devise to L in consideration of her promise to 
give, iSic. is a trust. CtifUm v. Lombe, Ambl. 519. 
Trust. 

Devise not doubting, but she will give, &c. is a 
trust. Massey v. Shearman, Ambl. 520. 'riiusT. 

A devise of lands for et'cr, conveys an estate in 
fee, and is not affected by subsc(|ueiit words rcijnest- 
ing the devisee, ** in case of failure of issue of his 
said budv,” to give the estate to anotlici. Bland v. 
Bland, 9 Alod. 478. 

It seems that any words of a testator intimating a 
request, wish, desire, recommendation. 3ie. arc suffi- 
cient to create a trust ; provided there Im ' taintv of 
the gift and of tlie object to ))e benetited ther^y. 
If aiding v. Glyn, 1 Atk. 469. n. 1. 

If A devise all her personal estate to D, to be dis- 
posed of as B shall think At, and add by parol, * * you 
may if you please, g^ve 1001. to my niece •/* B, on a 
bill, in the answer to which the parol declaration is 
admitted, shall be decreed to pay the 100/, to the 
niece. A a6 v. JVaft, 10 Mod. 404. Trust. ; ' 

The words “ I desir e ** or I will,” in a will, 
amount to an express dmjk* If a devise is to A for 
life, directing him atr^Bs death to give * it to B, 
that amounts to a devise of the use of it only to A for 
life, remainder to B. EeUt v. England, 2 Vem..467. 
Pre. Ch. 200. S. C. .3 . , 

Devise to wife ** in confidence^ that ,w¥li|'%ve, 
&c. to his son, not lelievable. ^ Caiy, 22. / 

It seems that any words of a 'lestator intimai^g a 
** rec]^uest, wish, desire, recommendation, ficc/* are 
sufiiment to create a trust, provided there be certainty 
of the gift and of the object to be benefited thereby. 
Brest V. Offleu, .1 Ch. Rep. 246. Parry v. Juiong: 
3 Ch. Rep. 3fri:' Trust. 


» . XVI. Codicil. 

dbe itei VIlI. 3. 

? - 

^ Testator deviM his S and. to trustees 

' in trust, if tlici^ should^lwi' only one son of D, who 
should attain twenty-one, .for tna|K-lK^ and in case 
there should be two or morersuch ms]^ interest for the 
r second of them, and gave ^ t^/residue of bis es- 
i tales to.,truste«s in ttoit to wlL ne Afterwards era^, 
and codicil decla^ thaf he iptended^-fh erase jthe 
direction to sell only. He then gave alt hia.estatae to 
the son of D, who should first attain twenly-dhe,.dnd 
change his na^e to D, at death of f^tator had 
a son, who was still anTufant, and aftetWids 'liad 
another son : held, that codicil revoked 'Rie devise of 
the S and H estates, and also the devise of ibe residue 
of the estates to the trustees, and that D^s eldest son 
took under this codicil an immediate vcsted jnterest, 
both in the estates of which the testator was seised at- 
the date of his will, and those he afterwards pur- 
chased, and consequently was entitled to the rents 
during his infancy. Duffield v. Khces, 2S & S. 544. 
Will, Revocation of; Will, Construction of; 
Ves I E D Interest. 

Codicil ratiiyAg die will, does not set up an 
adeemed legacy. Monck v. Ld. Monck, 1 dlall &c B. 
298. Legacy, Ademption OF. 

All codicils arc part of the will ; therefore a bodi- 
cil merely for a particular purpose, as to change an 
executor, and confirming the will in all other respects, 
does not revive a part of the will revoked by a former 
codicil. Crosbie v. Aiacdonal, 4 Ves. 610. Will. 

Two inconsistent wills ; a codicil referring to the 
first by date as the last will, cancels the intermediate 
will, and evidence ef mistake cannot be admitted. 
Id.ib. 

Testator devised all his real estate to his sister for 
life, luniainder to her children, as she should a]>|)oiiit, 
for waut of appointment to all her <^Uclreii, and their 
heirs as tenants in common. Ui^Sistcr li«iviiig two 
daiighteis, by codicil, declared to be a codicil to his 
will not then at hand, ho gave one of them an an- 
nuity ; and directing his annuities to be paid out of 
his three per cent, stock, he charged them 011 his ra^l 
estate, in case of a deficiency, and directing the rcsiT* 
due of his persooul estate to be invested in fi^eeliold 
lands and hereditaments, he rcconHncndcd to his 
siste* to settle and convey, or join with her husband 
in settling and conveying all his estates and property 
which she might derive from him after his decash, to 
the use of her two daughters for life in such parts, 
shares, and proportions as she sliould approve, witli 
remainder to their respective, issue, and cross ro- 
maindeis, and the usual powers and clauses in strict 
settlement. The testator's sister died in his life; 
and her two daughters were his co-hciresses. Some 
real estates weie purebas^. between the ezecuting of 
the will and codicil. As to the real estate the wiU U 
not revok^r Ifut is r^ubbshed, by the codicil } and 
the two nieces, eie- entitled to all the roal estates and 
to those direct to bb purcha8e49. u tenants in com- 
mon in fee. idegfisos^ v; 31ww, 2 Ves. J. 630, 
Will, C. or;. Rrvoc. of: Will, l^pys- 

LICATION OF. ^ ^ 

Where testator vniUf to daughters 

as tenants in cotemon^i^mflififM a codi^ 

'for an express imrpSse, trot Ml M My the residne'to 
daugVers, omitting dg^AMpnoe, the codicil 

^as construed by will/i^ in 

common. Mathews w. Btkfman, ^Aiis& 727. Will, 

C. OF. • i’'’, 

Codicil considered «s ntrt'of and intent 

drawn from the wholej; f; ilill v. Chapman, 1 Ves. J. 
407. Will, C. OF. ^ , 

A gives by will' to B, 500/. and by codicil* an sn- 
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iiuty» and by aaotber codicil tb^ Avoids. •* I pdd 
this c^icil to v^y will, I give.UK]P^' lOOO/. 
was entitled to both suinll* v. 1^. 

.rl32. -Wai 4 Cv<>^:i 

Codicil doet apt bptflMe i^a rapUblication'of a Will 
it is anoCxfid to it, of the* t^tonts shaw the 
intention. Au^^n.v, Doming, ApM. 67d» Will, 
Bjkpvhlicatiov (li, ^ \ 

Bequest of psHo^fjiy W dated prior to 9 G. 2. 

c.]36, to be laid eii w lan^riJbr a charity. It is 
afterwards ^nfirmad by'^a ci^icil dated Sf|ir the 
statute I the codicil operates as a new will and the 
devise IS voiib AtU Ceiu v. Ueartivellt Ambl. 45l. 
MoKTMAm. 

Kvery codicil properly a#ited, if a republicalion 
of the viB. Gibson v. isofi^x, Ambl. 97. S. C. 
1 Ves. 485. 4 Ves. 288. \VitL, Rkpublication of. 

A dev-ta# of Irinds to trustees, who are afterwards 
changed by a codicil, is not revoked by the codicil ; 
but the new trustees shall stand seised u|)on the 
trusts of the will, althoj^h the word ** heirs” is made 
use of in the codiciW Acherlii v, Vernon, 3 Bio. 
P. C. 85. S. C. 9 Mod. 68. 1 V. W. 783. Comyn, 
381. 2 Eq. Ab. 2f)9. Will. Revocation op. 

A opd^l attested by three witnesses, and ratifying 
a will, amounts to a repablicatibn bf that will, and 
both ought to bo considered together as one will. 
W. 91. WlLL| PuEUCATlON OF. 


WIINESS. 

BaNfCT., VU* 2. (tf).-"pL. Parties, 19,— Pn. 
Evri). 27.— S’lAT. C, of, II. 45. 


WIIJESS ATTOTIN^G. 
iite Pn. Evio. 27. (e).— Witt, XV. 7. 

Words precatory. 

Se$ Will, XV. 7, 


W0RD|,,C0NSTRUCTIQN of. 

See alio AtcBBEMtftiTA IIJ^BonujU.— Covin ant, , 

IX. — ^DeGu|^.|4£hsTniBuri^4 1 V,— Genekal 
. (^DBBs.— D ecaef., 2.—” 

SEitijmiENT, I. — Tno?r, IX. — 

Will, XI. " , 

The term ** rent,” used tn a decree u|i)fejf^^ H. 8. 
c. l2i relating to tithes in London, ac- 

tually and bonajide remved without fraud, or covin, 
and not the annual value of the premises let. Fines, 
to whatever amount, paid on the renewal of leases of 
dwelling houses, are not to be considered as increase 
of rent, or ‘ to be taken intp^^lculation. in estimating 
the amount of tithes due, ^vided the rent reserved 
is equal to that at which the houses have been at 
any time before let. Minor (^nojis of 5'r. FauVs v. 
CiTclcstt, 5 Price, 14. RENr ; Decbke. 

Interpretation of the term •* execution,” as appHerl 
to a commission of bankruptcy, that it “is a process 
for all creditors, legil and equitable* Fi/i. Storks, 
3V.^.107. Banrcy. 

Tdlpment,” includes a will, codicils, &c. '* In- 
stinmeht, ' siguifies the will alone. Fuller v. Hooper ^ 

2 Ves. 242. 

The words *'in case of the death,” construed to 
refer to death in the life of the tenant for life. Gal- 
land v. Leonard, 1 Swan. 161* 

Words importing contingency applied to an in- 
evitable event, construed to refer to the occurrence 
of the event under particular circumstances. Jd. 
164. 

A rent is a tenement ; and therefore cannot pass by 
will without three witnesses, if out of freehold ; the 
word ''tet^ment” being in the statute of frauds. 
UabergharH v, Vincent, 2 Ves. J. 231. 4 Bro. C, C. 
353. Stat. ofFiiauds. 

The word/* heire,” is not necessary to give an in- 
heritance to^trustecs if a less estate would not answer 
the purposes of the trust. Gibson v. Jiogers, Ambl* 
95. 1 Ves. 485. 4 Ves. 288. n. Tbubt. 

WRIT. 

See Pa. Writ. 


YORK. V 
See Custom, IIL 


%: ■ 

YOUNOEH 

A son who, whmtrjie attained tw^lone, 
younger child, 

elder brother, in thi^lw^ of 
an eldest son befo^ibgWh^ i^ 


the younger 

of pornooi v 

sons at Cwen^' 
death of the 
tlemenu by V««« «Mi 
that the chameter 
taioed by r^nee<U^„.« 
vested* and not to rt»e timii; 

.. sblOf Windham v. Crahnwi'^ 
siENr/f^.bF. ' 


was a 
It death of lus 
Its, becomes 
, „.j payment of 

J^atiiled to his share 
r test in the youbgor, 
P|»yable rill after 2ibi 
Mough in tjm set* 
jre provided, tajheiF 
^tnild was to be iKer- 
whett the portions 
they .Itecame pay- 


A, being possossed of freehold and copyhold estate, 
the latter of which could not be devised, but by con- 
vcyaiKx* to a trustee and declaring uses, by will de- 
vised to his younger son, all his messuages, lands, 
and tenements at A, and also all that his messuage 
and tenement at S, in the occupation and tenure of J , 
as farmer thereof, &c. Held that tlie copyhold lands 
did not pass by the itevisejj^e testator not having 
observed the formalities ijllllisaiy for the passing 
thereof, tod that the coui^tohid not supply a sur- 
render or put the heir to election, though the devise 
was tp a younger child. Hodgm v. Aferaif, 9 Price, 
56o. C. OF ; Copyhold, defective surben- 
D£r*kI»V Heir AT Law ; Election.. 

I will directi to the transfer of stock among all 
thecuidren of the telww's daughter, except an eldest 
BOO, younger son hiving become the eldest living by the 
death of his elder brother, who wnftved the testatrix, 
is not cntidedjto a.share, although to estate limited 
to his elder brother did not descend to him. Hot- 
incite V. Paul, a Syvan; 328. or. 
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Every one but the heir is a younger child in equity. 
Younger children are/, those vho do not take the 
estate. The character ofypunger child must continue 
until the time of payment. Sav§gi^ Cmroll,. 1 Ball 
tic 13. 278. 

Surrender supplied for younger children i ^e heir* 
having a provision' under tne will,* without regaid to 
the ao^ount. Gam v. Gam, 16 Ves. 268. Copy- 
parwivE Surreudke OF. . 

Portions by settlements for younger childn^lWtng 
at the death of the survivor of the pai-ents, ufi^ a pro- 
viso that advancements should be iu satisfaction, unless 
the contrary is declared. The father by will desiring die 
settlement may be punctuf^W complied with, made a- 
residuary dispepition of . real and personal estates, 
among the younger children, directing that what they 
may have received in his life* shall be brought into the 
account so as to make them all equal ; construction 
upon the dhole* thaft advancement in marriage or 
otherwise, though not the grammatical construction, 
is within the proviso ; and ecjuality being the object, 
ail arrangement was inade upon that principle ; one 
of the younger children having become the eloi^t, and 
therefore owner of the estate, between the djU^ of the 
parents, after advances received in satisfacuon of the 
portion in the former character, is to be considered a 
younger child in the account. Leake v. Leake ^ 10 Ves. 
477. Will, C. OP. 

On construction of will, held that un-!. • a bsquest 
to the younger children of A, an only surviving 
younger child was upon the whole will entitled ; and 
the second having become the eldest, was excluded. 
Ly^Lincflln v. Velhamt 10 Ves. 106. Will, C. up. 

A daughter, tlumgii eldest, held a younger child to 
take a legacy hy description. Pierson v. Garnet, 
2Bro. C.C. 38, S. C. Tree, Chan.fi,201. See 
S. C. id.226. , 

Under a power to appuint a sum of money among 
children, but that the eldest son, or the sou possessing 
the estate, shall have no part of the money, a younger 
son becoming an oldest, is excluded, though mention- 
ed by name in the execution of the power whilst he 
was a younger son. Bruadmead v. U'ood, 1 Bro. C. C. 
77, Sj;rjLr. C. op. 

Younger child is never considered as an eldest, 
but between parent and children, or one in loco pa- 
rentis, not in the case of a provision by a stranger. 
Halt V. Hewer, Ambl. 203. 

Grandmother, under a power, creates by deed a 
term, to commence after her death, for raising money 
for younger children, as their father should appoint ; 
if no appointment, equall;^ ; if but oue besides the 
eldest, then to that one ; if none, exeem !«c eldest, 
then to him } if no eldest son, then to her own exe- 
cutors. At the date of the deed there was one grand- 
son and one grand-daughter. The father afterwards 
had another son, and died without appointment ; the 
eldest son having died under age : held, that the 
wlicle sum belonged to the daughter, and that the 
younger son having thus become an eldest son, was 
excluded } -eldest son unprovided for, considered as a 
younger. Ld» Teynham v. Webb, 2 Ves. 198. Dexiie, 
fc. OF i Interest, vkst^^ . 

Younger son becogq^^ ail'' eldest, enti^id to take 
eo nomine* liridgwam^Egerton, 2 Vei/1^. 

Second born son may take under a limitduonj* to 
the first son,” he being so at the time. Lot^y. 
Holmden, 1 Ves. 290. K 

Bequest of 3000/. to Jane, the wi^of Cji ifp/. the 
use. of her younger children, distribuHMM'sbe 
should appoint, in default, All JaneV^ild^ 

mo by C, being born at '.of -the wi]l,.afld 


death of the testator, it held* vested as a present 
1^1^ W them; subjemtiEir«|iatimrhs between them, 
notAextend t»yj a fixture marriage. 

The perio#orvestftg.£pig ^ 

younger child a# the itad became an 

eldest afterwards, was lield'endtl^* i^timan v. Sey- 
mour, 1 Ves.2(». i Viiti, W Iwr. • 

.VESTED. ' " 

An elder dangh ter, wher^tlME^ i$ aoqtmnted 

a younger child in a;^tepi^mpiqutt)% v* 

A voluntary deeil el^utedv ia fale'hr 'oC pkildren, 
vfithout a power of revocation ;-ia' mvbked W a 

iuhseciuent will. v. Bolton, 9^aa. 414, 

Voluntary ] 7 ef.d. Revocation 6 f. 

A voluntary deed in favour of younj^lf; children, 
though retained in the ’possession Of iNeg^tor, amt 
afterwanls destroyed by him, establinM against 
legatees. Sear v. Ash well, HSwnu. 411, 14* ' 

Where there is a sum of money provided for younger 
children, one of the younger becomes eldest, he shall 
have no part of this money ; but where the Bioiiey 
was, by a private act of parliament, to be appointed 
among A, B, and C, (naming them,) and A after- 
war Js becomes eldest, he is capable of an appointment 
in h*s favour, w^rmi/n v. Fellows, .Forres. 931 

Wheie, by mistake, term to .raise portions lor ^ 
younger children; was created in deed after limitation 
in tail to first son, court recufied it in . favour of the 
younger children. Halfpenny v* UdbU, 9 Mod. 56. 
Mistake ; SKrjr.KAiENr, 

The eldest daughter, where there is a son, or where 
thecstatc by a settlement goes all to a remainder-mao* 
is a younger child in equity. Beale v. lieale, 1 P.V^* 


A made a voluntaiqr settlement of lands, (subject to 
an an annuity of 100/. to his youngest son) in trust 
for his eldest sou and his heiis, which settlement did 
not contain any power of revocation ; the eldest son 
being dead, Uie fatlier made another voluntary ^et- 
tlement of the same lands lo the use of hiinself for 
life, remainder to his youngest son for life, remainder 
to trust^s to pieserve, &c. remainder to first and 
other i^s of youngest son in tail. 1'hc first deed 
caiiiie into the hands of the eldest son’s heir, and the 
other to the second son, who brought a., bill to set aside 
the first. Both sons having been otherwise provided 
for, it was held, that though both deeds were volun- 
tary,, yet the consideration of being a younger child, 
was not sufficient to set aside the first deed. Claver- 
iiig V. Clavering, 1 Bro. P. C. 410. Voluntary 
CoNVLYANCK. 

A B, a widower, settles lands to raiie'lOOf. a year 
for his eldest son, and 100/. a pim fb^-^ younger 
children, and afterwards he marries again and has 
children by his ^ond wife : decreed, the childcen by 
the second wife,'aaere enually entitled with thejother 
younger children : thougn the portions of the younjjpir 
children were by the settlement^ to be paid according 
to their s^niMy^ yiC in case of ' a deficien^y^they 
shall be pmtk kimbgo* The portions of the younger 
..LIU — r- jjfg Qf fatlier,,not to 


children, wi 


be raised in mvdur' of the administrators ; otherwise. 

IP A.t i-y.-' t. L-.A iiivai 


if any of the jili 
theit father am 
loaito, 1 Vern. 

If money is bgqii 
aie several oa _ 
hf-the jounges^but iTqj 
not be.cqnsidAud 

Y.Ca 


; v. Bn 


ip the.lifetime of 
v. Brath^ 
lWMtako. . 

(j^dmuf where 
; who 1% birili 
itance,1teah|ai 
to like the !e- 
1. S.X\ Head 


Y.CasY, I'c^^ep. ■' WIIO TAKE. 
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ADDENDA, 


77 m ' in htripnl Tillcs in this part enrrespaud u'iik those in the main hody id' the v'i»‘h ; oioin^ lo the hfevitif 
n!‘ most of them, the saffdicitioHS are ainilted, e.urpt in tits, rkadingf Pnu'lleif and Will, 


ACCIDKNI. 

Tf, after a eoiitrai^t for sale of an estate, before the 
tide is acee|)lc<l, tlie title deeds ]>o destroyed by fire, 
lids rourt will not compel the specific performance of 
the contract, unless the vendor can furnish the pur- 
f'liascr with the means of showing what WQj[^ the con- 
tents of the destroyed deeds, and of proyij^that such 
deeds were duly executed and dclivcro^iV Bryant v. 
/bo-j/f, 1 lluss. J. Vkni). & Puiicii., Tm.E. 


ACCOINT. 

If letters of jidministralion arc jrranlctl to au infant, 
under which he receives and dispos(!S of die assets of 
the intestate, an account cannot be directed in respect 
of bis receipts during infancy, llindmursh v. South’- 
gale, 3 lluss. 324. Infant; Kxor. 

When, in consequence of a mistaken ('onstructinn 
of a doubtful instrument, the rents of a charily estate 
have been for a series of years applied by a corpora- 
tion to public purposes not warranted liy nature 
of .the charity, the corporation will not he e;iarged for 
such misapplication. The court will not compel a 
corporation to produce their tide deeds, and will not 
diicct an inquiry as to the property which they possess 
applicable to general corporate purposes, in oftlcr to 
ascertain whether there is any fund which can be ap- 
plied in making good a breach of trust committed by 
tliem iu the management of pjiarity funds. Att, Oen. 
V. Corp, of Exeter, 3 Russ. 395. Corporation; 
CllARlTV. 

A had long employed B as his steward, profes- 
sional adviser, and ||eoerdl confidential agent : dis- 
putes haying arisen Mtween them, an agreement was 
entered into between B and a clergyman aifttn^ on 
behalf of A, by which a gross sum was to be paid to 
B in lieu of all his claims, but no accounto b^vouch- 
ers were rendered or produced by A. nof aujr'bill of 
costs delivered. That agreement will not protect B 
from rendering an account tc Jiis principal. Jenhifu 
V. GmUl, 3 Russ. 385. . , 

Disputes existing between A and his solicitor, re- 
ceiver, and confidential agent, B, which involved long 
and intricate matters of account; an authority was 
given by A to a. third person to settle any accQunt in 


which he (A) had an interest, and to compromise any 
claims which Im might have. Such an authority will 
not enqKiwer tiiat thiid person to make an agreement, 
without the production or examination of any account, 
that a gross sum shall be paid to 11 in lieu of all his 
dcmiinds on it. Id, ib, 

A, a second incum1|[raacGr oii an estate in Jamaica, 
filed a bill to have the produce of the estate applied in 
satisfaction of the incumbrance. A receiver was ap« 
pointed, who was ordered to pay to B, the first in- 
cumbrancer, the interest on her charge out of the first 
proceeds, and to consign the produce to Jl for Sale. 
On making a consignment, the uill of lading was sent 
to be delivered to II, on his paying IVs interest. Af- * 
levwardsy by order of 11, the consignments were made . 
to other iherchants, who paid B her interest fur several 
year's, but then ceased to flo so. Upon a bill by her 
for an account of the consignments, and payment of 
her interest, eliarging collusion between the receiver 
and consignees, a demurrer for want of equity was 
overruled. Fitzgerald- v. Stewart, 2 Sim. 333.' 

A plaintiff who complains of a piracy of his work, 
has no remedy iu equity, uol^s he establish a title to 
an injunction, ancl then tile account will follow, 
Baily V. Taylor, 1 Russ. & M. .73« ■ Covyiiioiit ; 
Pii. Injunc. 

A decree op. a bill for an account was made in 1720. 
The account Mote the master was referred to ariritra- 
tion, 1734. In 1738, 5,369/. 16»‘. Id. wsa awarded 
to A, the plaiir% apd the award made a <]teree,of 
the couitj^rWh^ Waa;. affirmed upon appeal in 1739. 
In 1741, a bill in the nature of a bill of amend- 
ment and r^yor^'.against the representative of the de- 
fendant in iSe former suit; and in 1747, he filed an 
amended biU^^^1ig, .u|^tfault of p^nal estate, 
a forcclosuiwIipf^a^molMW^^ be in exist- 
ence, and and interest 

due thereon itt In 1771 
(after various amljtimSMp™ 
representatives of Aj||j|K|iU retfte^ta- 

tivc of the original pauses mr Ae de- 
lay in the aii dlbt^nt 

of the rents of the mof^um^^iees : the detfemdaht 
put in two. ariawera,’ \fn^‘wem teportedrinsuffieient, 
refusing l^e'dlscobei^.,^ i^tl^l785, i biU^Of iievivor and 
and amended' bill. vrtgsmSi,' stating; that, a deed had 
I been made by cellnsm between 4be, representative of 
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the mortgagee and J Mi the heir, of the mortnjgort 
charging that the deed was a fraud upon the plfl^tiffi, 
and a devastavit of the assets : and praying thift the, 
estates of the first representative^f the mortgam de>^ 
vised by him for thejpayinent of^ faig^debts might be 
sold ; and praying' also an account of the reai'and per- 
sonal estate. , The deiendanta|hdini'{iLed.,,the fraud 
charged as to the deed, And contend^ thaf the plaiii- 
tiir must first have recourse to, the 
Nine bills were, filed^tweeii 1795 and l604* lit 
1808 a decree was enounced, directing accounts of 
the real and per»}nu assets of the ^^ginal defendant 
and his first -representative. .In 1810, tlie suifi of 
28,657/. was reported due to the plaintiffs,' and 'thaj^ 
the personal estate consisted partly of a mortgage, 
which came into the hands of ^e representative, v^io , 
had received of i^o reiita asid jprofits sufficient to'an- 
swer the demapd. To tfils'jrq^ e^peptions were filed. 
In 1811, the'eause came on to bd%eard upon the re* 
port, exceptions, and merits ; when it was referred to 
the master to enquire .ll^er what title the repiesenta- 
tive of the original deljmlant entered into the lands in 
question ; and he repomd that he entered as mortga- 
gee. Exceptions were filed to this repoit, principally 
on the ground that the deeds of supposed mortgage 
were in fact deeds of trust, executed lu secure the lands 
against the claims of adverse creditors; and also that 
tlierc were unsatisfied judgments prior to the plaintiff’s 
claim. By a decree upon further directions the excep- 
tions were allowed, and the account dii^cted to be 
taken excluding the alleged mortgage ; and as against 
J B, the bill ^as dismissed. D])on appeal, this judg- 
ment was affirmed. Qimre, whether .f 1$, against 
whom the bill was dismissed, ought not to have been 
brought before the house as a party to the api)eul 1 
ICa//y V. Bateman, I Bligh, N. 237. 

By statute 59 (ico. 3. c. 3. navy agents arc entitled 
to make the usual charge for passing accounts before 
that act; and to charge (commission on the full amount 
of pay, without Ireing limited to the money passing 
through their hands : tlic defendants having received a 
sum-;is returned premiums, without bringing it to ac- 
count for many years, alleging, that they, waited the 
final adjustment of average ; it was referrtiu mas- 
ter to enquire whether they were entitled to retain it, 
accordihe to the custom cii merchants. Drury v. At^ 
kins, 1 Tam. 75. Piiiwl & A(;i'nt. 


The court sitting in bankruptcy, has no jurisdiction 
to order the personal representative of a deceased as- 
signee' to account tor the personal estate of the bank- 
rupt in liis hands. Exp, Cwue, 1 INlonl. & M. 281. 
The Ld. Ch. thought, tbht an admission of assets on 
the part of therepre^ntative would make no difference. 
Exoha. ADM]^ioir.,f>F Assets. 

Demurrer to « bill for a general aq^tint, and for 
an injunction to restrain the defewiaiit from taking 
out execution on a judgment recovered by him :in an 
action at: law, was allowed, beminse the bill did not 

^ _!• __ ■* - I 


establish a case of account on 'j 
it-#as too late for the plaintiff 
W the' court, sifter having 
.fifed at nisi .prius. ^ 

' A. Demurbeh.' 

. Where an^ltate 
since died ^ 
of the 



shall have, a 
sonal estate 
stantine, 1 1^1, 
Accounts may be 
fiveyears* ifeire 
"hm^ijKxwerad. 

of a 


lilt, and 
iferonce 
.^Tion to be 
'rice^.5<)2, 

i, who has 
to be taken 
the vendor 
aitliegpre->^ 
Topham v..'Gon- 
Fusck; 
acqoifisqence'of 
j^w' friiud are 

whale 


behalf of th^^ners, that each of j 


the crew ahall have, a specified share of the, profits of 
the vjpyagei' Before the^otortt' of the visel, the 
bwtiefs sell a quarter of the cargo. The custom of 
the trade is fot thtf cooper to eiHmate the quantity of 
oU ; this was done, and the plaintiff settled accord- 
ingly : Held that the owners bad no right to sell part 
of tne cargo; but the plaintiff having settled could 
not then come for relief to equity. Coojfc/s v. Whiting, 
I Teml. 55. Acquiescence. .j 

having been settled, and a ihmse exe- 
cuted, in order to avoid the latter, and obtain an ac- 
count in this court, the plaintiff must establish either 
fraud or surprise. In order to induce the court to 
give a decree to surcharge and falsify,.; some one mis- 
take iriust be shewn. If an error .is (fetected, and set- 
. iled before the institution of a edit, it is not a founda- 
tion for a decree tp surcharge and falsify. Davies v. 
S^trliug, d Taml, 199 S. C. 1 Russ. & M. 64. 

An &cutor or trustee, is not to be allowed, without 
question, the amount of bills of costs .y^ich he has 
paid h&nd fide to the solicitor to the trust ; and the 
master, without* regularly toxingthe bills, will mode- 
rate their amount. Johmtm v* Telford^ 3 Russ. 477. 
Vii, Costs ; ExecOtor, Ltabilitv ok. 

A mortgagee is entitled to' be allowed, in account 
against the mortgagor, all expences properly incurred 
for the recovery of the moitgage money. Ellison v. 
Wright, 3 lluss. 458. Mortgagor am> Mort- 
gagee. 

An agent named executor, is not entitled to charge 
commission on business d6ne subsequently to ,jdic 
testator’s death. Sherip’ v. Axe, 4 linss. 33. Prin- 
ciRAi. AND Agent ; Executor, At.lowakce to. 

The make it a rule not to take an account 

of a partp^^ip, unless s^iccially directed, although 
thcAirder fipbEr take all accounts. Woolly v. Cordon, 
1 Taml. 11; Paktkershiiu 


ACQUIESCENCE. 

Consent of counsel is to be .gjveu upon their own 
conception of the authenticity bf tiieir instructions,, 
and if given is binding on the clients. Mole v. Smith, 
IJ. &W.673. Barrister- - 
F C tenant for life, with a power of leasing for 
fbiity-one years, demises, in 1749, for three lives to 
his attorney ; Al C, his son tenant in tail, four years 
afterwards, in consideration of 20/. executes an agree- 
ment, which was endorsed on the part of the lease in 
the attorney’s hands, tq confirm tne demise, and re- 
new for a further term ,pf three lives. . Eleven years 
after tins, M C dies, and the aiticlcs are then regis- 
tered. 'i'he last of the three lives died in 1817, and 
Uic representative of the attorney, files a hill for the 
specific performance of the son’s agreement. Held 
tiiat the case was too suspicious to come within the 
principle of specific performance, and the length of 
time elapsed under cucuinstances which did not im- 
ply acquiesceDce. Blakeney ^Baggoil, 1 ])ow» 
N. S. 405.' Length or Tiiiix;^OREBMENT, Spec. 
PeRP. /; , 

MfiSm of ifiBssel in Stmth Sea whale fishere, agrees 
on befi^ qf owners, that ehch of crew shall have a 
apeci^ii^- share of profits of voyage, before return of 
vessel f fliers sell a . quarter of cargo. The custom 
of tr4de is for Goop^ to. estimate qoantity of oil; 
thii-wasdoiie, and!j^^tyri|dled accordingly: Held 
that ownhrs had no njnt to sell part of cargo ; but the 
plaintiff having eettled, could not then come for relief 
to equity* Coektt v. Whitifig, 1 Taml. 55. Account* 
A agreed to lend B 600/* navy^stoi^ : he sold Mm 
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stock for $22/. which was, paid to'B ; ^^^hohd-wa# 
drawn to «pay ** tEle iftmt' of 522?., (bcjrijf thisii>rp-. 
duco of 600/. navy five, per cents., w such other ^um 
aa^ would replace the siKk) with lawful intciest.’* Ik, 
oh dischai|^ng the bond, refused to replace stock ; ^ 
received the money and gave up the bend : Held that 
after having received the money, he could not come 
into equity for.,ielief. Tiamham v> Munn, I Taml. 86* 
Bond. 

A part^ is b6und by the consent of his coudSel' 
given in court, though, they had no instructions, to^ 
consent, if they were at the time apprised of all those 
facts of which the knowledge was es^ntial to the pro-' 
per exercise of their discretion ; but he will be' rel^scd 
from an order made by consent, if (hey g^ive that 
consent in ignorance ofllthterial circumstaiic^. f'ur- 
niral v. BogU, 4 lluss. 142/ BAnnia 9 *EU ; Solicitoa 
AND Client. ' ^ ' a. 

How far a party will be afiectod by the remmness 
of his solicitQn;in not imtnediutcly o^ecting to an 
' order made l^Bie consent of counsel in court, when 
neither the party nor solicitor was present, and 
structions to consent had ndt beeii given by either. 
Jd.ib. 


ACTION AT J./vW. 

To an action of debt or covenant, heir may plead 
riem per descent, 1 W. 4. c. 47. s. 7. 

Action of debt or covenuot may lie against heir, in 
respect' of land descended, though he sells estate be- 
fore action brought. Jd. s. 6. And it may be main- 
tained against devisee, where no Jteir. s. 4. 
Ujiin AT Law ; Dlvisxe. - ... 


ADMINISTUATION PENDPJNTE LTTE. 

Decree of foreclosure ^inst an administrator pcii- 
dente /ite, plaintiff knowing limited chaiactei' in which 
administrator repri'scnted tnortgagor, and that there 
were persons clainiing the beneficial title to estate, not 
parties to suit, merely 'io^loses a<lministrator pen- 
dente Lite, Sale directed '% decree of foreclosure to 
be made in a month, on the consent of administrator 
pendente Hie, not binding on persons beneficially enti- 
tled to the estate, not parties in the suit. Eliie v. 

. Deane, I Beat. 5. Pn. Decbee. 

Sec as to administrator pendente Hie generally. 
Id. ibm 


ASMISSIOfi^. .. 

A plaintiff is not ■ entitled to the production of a 
letter admitt^ by the defendant to' be in his posses- 
sion, but which the defendant States was written by 
him to his solicitor, and direct^ the. solicitor to take 
the opinion of counsel upon the question in dispute 
between the parties. Vent v. Paeey, 4 Russ. 193. 
PhOFESSIONAI. CoNFlDU||pE J Fit. PnODtrCTlON .. pT 
Deeds. ■ ■ 


AGREEMENT. 

Agreements may be made by guardian of ihlSuts, 
or committees of lunatic^ with^ s^probutipp of : courts 
signified on the petition. ' F;W.. 4. 65. -a. 26.' 

Guard. & Ward; Lunatic. *• ’ 

Where a feme covert, having separate property, 
joins in a security for money advanced to her husband 
the coon acts upon it, as an agreement to charge 


dier separate property, but as an equitable appointment 
, under*; the settlement, be satS/ied fronr tlie rente 

id profits of thalnroficrty, and not by lale or moit- 

XE- 


irofits 01 thalimimcrty, and not by lale or me 
^PwVEn, Es 

cuTiON oki '^ - ‘ ''I ■:* /'•; 

The court will notapterfer^to' aside an agreer 
ment, merefy on tbe^ound'or inade«{u'acy of consi- 
deWitioD, n^QB^ount of tTve distress of the plain- 
tiff, where no advantage had ijfen tnketh of his .Situa- 

tion. purdfe.v. MiZ/rtr, I Taml. $L ' ' 

If ’an agreemcnt'bc in'part unp^fonneil,^tihe'pi;feci- 
pie of a court of equity, is in eoinpensutioU, not forfei- 
Page V. Prrviin^ 4 Russ. ^ 

'VP C, tenant forelife, with a power of leasing for 
thirty-one years, demises in 1749, fiir tlirec lives to 
dis attorney. C, Iusvbob fenant in tail, four years 
afterwards, in consideration of 21)/. executes* an agree- 
ment, which '^iis cn^rsed'on the part of the lease in* 
the attorney’s hands', to confirm the dcinise, and ra- 
new for a further term of three. lives. Eleven years 
after this 1*' C dies, and the arti^^ure then registered. 
'J'hc fast of the three lives died m'lB17, anffthe repre*. 
seiitativc of the attorney files a ‘bill for a specific per- ' 
formanre of tlic son’s agreement. Held, that thecase 
was ton suspicious |p come within the principle of 
specific perform r nee, and the length of tunc elapsed 
under circumstances which rM not imply acquicsctace. 
hlaheney v. Baggott, \ Dow, N. S. 405. Acqui- 

SSCENCE ; liENOTIf OF I'lME. 

A person who had entered into an agreement for 
the purchase of laud, which was formerlynpart of the ‘ 
glelie of a rectory, and had been tieforc sold for the 
redemption of the land-tax, is not bound to complete 
the purclinse, when it appears that, u])on the prior 
.sale for the redemption of the land tax, the rector was 
hiniKelf the ac;tual purchifkcr iatho name of his curate. 
Grover v. Jlagetl, 3 Russ. 428. Vendoii dc PvnCu* ; 
Land Tax, Rfdkmp. OF. ■ ' 

An infant cannot sustain a suit for the specific per- 
formance of a contract, because the remedy is net . 
mutual. ‘ Flighty, Jhlland, 4 Hiiss. 298. Infant* 

Where'an agreement expressly refers to a plan, as 
an existin|^j^nment forming a term in the contract, 
parol evidew is admissible fur the purpose of identi-' 
fying the plan ; but unless the evidence of identity is 
clear and satisfactory, specific petfonnance of such jan' 
agreement will be cnturccd. Ifw/ges v. UorMl,.' 
1 Russ. & M. 116. ?•' 

FcHoifes v. Ldi Cwydir, 1 Sim. 63. affd. I Ri^s. '. 
& M. 83. 

A court of equity will not cnfeHain a bill for the 
specific performance of an agr^kibent, to pay in a cer* 
tain event, which hys happened,^ ani^iinnu^ sum.bj 
.quarterly instalitfeqte. Brough v. Owafy, 1 Russ/ 6c* 
Al, 55.' ' 

If A, for valyam^'^nsideration, undertakes to si^ 
render acopy^ldto'B. and B, on borrowing qmiley 
from C, - ' • ' - - . 

he, B, wi 
of mortgage 
to surrender 
ceived d<^c fi 
and B. The 
but promotes 
4 Russ. 372. 

Wheie A 
leaseholdi^ and' 
afjiiBirwiMm' , called for 
cific ptf fottency, 'or 



R w^cn agreement with^C,^that 
ciipyliold to C, by way 
^•^^Jis not justified in refusii^ 
to B, bwause he. A, has re- • 
nt between him 


lent. : Rairv. 

A,h( _ 
've5tigatmii-,of' - . 
whose ^vicetbe^L 
trustee to invest her 



e ^tie.fdMthe iii. ' 
'iip,upo|i 
^ _ ^,was ‘a* 

the. tbnykywie." A 
died, and his devisee yld the jpioperty to D« tOn a 
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]nll foi specific pcrfonnanco by tl«» vendor, it was held as might judg^ proper. He tlien gave his daugh- 

that a solicitor wiio has been employed to advtw on'a .tors pow^ to dispose of the principal by will to 
title, could not, on purchasing the prppcrty, himself^' their children or grandchildren re.s])cctive 1 y, jexcept 
set up an objection wblrli he did i)*t think iftipoilant that proportion df the principal given to K, and from 
when advising his piineipaV. - Beevor/y. Simpson, which the interest is to arise to my grandson, viz. 
1 'I'aml. Vi.NooB & I^'nrrtV; Soi./fe Ci.iENT. “4000/., which sum shall he my grandson's pro- 
A hnyband having been foulSd guilty for an assault perty and in case either of the daughters died with- 
upon his uitb, the court reconim^nded'a^QL accomnio- out issue, he limited her share of the fund over to 
da lion: the counsel of the partics^'lhe'reii^ori signed a the other daughter, her children or grandchildren, 
memorandum of an agieeroent that the husband would A having attained twenty-one and died ih his mo- 
allow tlie wife 00 /. a year, and the court, referring to ther*s lifc-tiine: Held that the annuity ceased upon 
the agreement, imposed mciely a nominal fine. Upon his death, and that the 4000/. never vested in him. 
a bill fora specific^ performance, it was decided that Liveseji v. L/t*?sei/, 3 Russ. 287. S. C. in part rc- 
t he defendant must disprove that ^us counsel had au- versed, /d. 542. Wjet.. C. or; Intkkf.st vfstkd. 
thority to sign the agreement, and that in the absence It was not necessary under the 17 Geo. 3. c. 36. 
of evidence to the cohuaiy, the court will presume tliut the memorial of an annuity should contain the 
that he had sdeh authority, and, theicforc decreed a Christian names of the attesting witnc.sses at full 
perfonnance. Elu:ortlitt.y^ Bird, 1 Taml. 40. Bar- length ; and the memorial is sufficient if it states 


nisTER ; Piii^c. &c AattjsT.' 


thcraras they appear signed to the attestation of the 


1'he agent of the Albion insurance company had deed. Philipps Vt'Const, 3 Russ. 267, 
an office in GIiisg»s|b at wliicli J. 1*. and others the Where an annuity is granted for a term of years* 


ownei-s o'^ stcani-^/ei5c.l effected an insurance, lecciv- to be paid half-yearly, and at the same time promis- 


ing from The company's agent a contract, importing sofy notes are given by the grantee fur the payment 
generally that a policy ccrrespondiiig with the inenior- of each half-year’s annuity when it becomes due, and 
andum would be prepared at the oflii'e in I.ondon, it appears tfiat the several half-yearly payments will 
and delivered to the assured of ' their order on the repay tlic purchase money with interest, exceeding 
third IMoiiday in the ensuing mouth or on any stibse- the rate of hvi; per cent., the transaction is usurious, 
quent day.** The policy that was .sent down, and v. l\ it;hlictck,\ Russ. Usury. 

which was never shewn to or demanded by the as- Annuity for years originating in an agreement for 
sured, contained a clause that it “ ^liould be suspend- a loan, and producing more than a return of the 
ed and remain out of force during the time tlie steam- principal and five per cent, interest, is usurious, 
boat might be at sea.** At the end of the year, the Faeduy y,\\ i;!^iitii'U'k, 1 Taml. 250. Usury. 

policy was renewed through the agent at Glasgow, 

who delivered to the assured a meiriorandum, signed - » 

by the company's secretarv in London, signifying ^ 

that the above policy hatir been reneweil. but no * , ' ARBITRATOR, kc, 

notice of the exception was ever cmmminlculcd to » » » i « r • i i 

the Msmed. The Icssol was shortly aftoiwai.ls des- J.' ® pocumary demand 

troved by fire on her passage from I,ii4rpool to Dublin. f ‘estator, an ^or 

HJM, that the niomilrandL was the Ltract of the 

IKirty. which had not been fuKilled by the company, 

Ivhowcm themfiirc liable foi damages; Umt the ait »"'l he arbitratom made an awaril ordering the execu- 
6 Cco. 1. C.18. (repealed, seeStico. d. c.91.) so tore to pay a m ain sum to the conmlimants, m full 
far as it declares all policies executed by iSx ,«ie:.ns. «' a" thcr demands on him and Ins teta- 

oUiertban tl.c Lomloi. insunnee and Ho^l Kichange ‘ha ^rtain other defendants, who 

assttninccs, to l« absolutely void, does not extend to ' >« »t»'a «r s wall took mtcr^t .n Lis real estate, 

Scotland ; that a contract soentered into was a Scotch " '» ‘'>“t '‘f ”*1 

and not aA English contract. v. MUU, 2 Bli. “'® ’J “ 'f ■>» of 

N,S. 519. J NSui,a.vcF.; ScorcaNO. . relc.ei.ee had b^n made ; ho award was held not to be 

Two pa. tie, treating for a lease, agreed that the and was therefore set as.de. lur^y. lurner, 

amount of rent shonhl be fixed by two arbituiiors, . . uj t r 

■with tmwor to call in an umpire, wl.'oseaecisum.wiU. , award is invalid if one of the parties to the re- 
that of one of the aibitra.ore, should determine the fc^J'^Wore'tismado.nnle.® horep^ 
rent. The na#iro being chosen, he and the arbitra- r ") 

' tor for the Ics^ fixed the rent, fhe fonner staling de„t«.d the OivkuH hoard y. t mi Ifeeneu. 

a» the eiound of his decision, that the lessee bad * ,« *• I . r i i .1 . .1 

agreed with the arbitrators to lay oUt a.Jaw^^Mm wijou * P.. ? lease, agreed that the 

iffo premises, but which' agweiiait ihe^j^r ha.l no »»'<»•'> >'• ‘7 arbitratore, wuli 
r r,.,_ JL- i.* , power to call in an umpire, whose decision, with that 


' ARBITRATOR, kc. 

In a stilt instituted to enforce a pecuniary demand 
against the real and personal estate of testator, an order 


ence lictween' the parties in the cause to arbitration, 
and the arbitrators made an award ordering the execu- 
totv to pay a certain sum to the complainants, in full 
satisfarlioii of all their demands on him and his testa- 


ui ruiib &11U111U in: iiacu iiy i»ii ai wiuriiunt, . i * • r ..i x* 

himwor to cull in an umpire, wl.'oseaccisum.wiU. , aw**^ >* >nra|M >f one of the parties to the re- 

t of one of the aibitfa.ore, should determine the fc^J'^Wore'tismado.nnle.® horepre 
t. The ..ill#iro being chosen, he and the arbitra- r ") «*“ 

for the Ics^ fixed the rent, fhe fonner staling Oirha,, hoard r, »«» Heeneu. 

the giound of his decision, that the lessee had - , ... 


power to enforce. I'he limta 
iuation at the instigation 
reversing a. deciuon of .tK4 
land, that under th^ GircuQ|j|il 
formance ought, 

Chester ff 


A testator gavaj^n 
wife to trustees fii tQ 


fits to his two K to their sepa'iate 

jQse, with a directw»:to ]^ ,tb ;'and apply for the 
benpiit of A, the sbiii'of aoj^uali^^ when be 

at^jnad the age of twei%*biie' jealrs/ and before 
that period such part of the 200 /. bequeathed to him 


iinent tbfTm ffi ir hail no should be fixed by two arbitrators, with 

his va- umpire, whose decision, with that 

ilchl tlie arbitrators, should determine the rent. 

* i_ T__* The umpire being chosen, he and the arbitrator for the 

P snecific per- former stating as the ground 

mhur Chi’ decision, that the lessee hail agreed with the 

AwAiin.' arbitrators to lay out a laiag sum upon the premises, 
* but which agreement the Ksor had no power to en- 
force. The arbitrator too. made his valuation at the 
inf^atioh of the lessee’s wife. Held, reversing a 
of the court of chancery in Ireland, that 
these circumstances, a specific pciformance 
y after the drath of hi, Oii«*Mter v. M‘lntyre, 

ay the interest and pro- • 1^* ...AomtpjiENT, Spec. Pebf. 

• r wa ■'' 


ATTAlNDEll. 

In the policies affected ly the Amicable Society, 
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there w no exception as to death by the hands of ]as wax not thereby avoidc I Bolland v Ihsmyt 3 Buss, 
tic person insuring his life in that office, sflefar^rds 361. Drpns C oi , PoRFXttURB ^ Policy oi I\- 
sufibred dcith for a crimiudl offence the polity sor^nif 


•if 


f 


BMJlh. 

Wiiehousemen b»‘ing piivitc igcnls, ind not 
holding goods as the posstssurs of a puhiu bonded 
warehouse, cannot maintim n bill ot intciplcidei , 
but whcie goods are deposited in a publu bonded 
w iicliousei a bill of interplcadu may be uiaint uned 
^ga^lst contending claimants. Cooj ei v. l)c fa^tet, 
1 J mil. 177. Pit lltliRllL \DLR. 


BA]\K OF I<NGLA\D 

"Where transfers directed to be mule, who lo Ik. 
named M\ 4 c 60. s. d2 Sioti, Iuanmiu 
Ufr , Pit. OltDLll. 


BVNKia PH ^ 

A commission issued unde 1 thesti! 60 4 t 16, 
was ordered to bo supeiscded < n tht giound tint no 
tiading, subsequently to the Jst of Scptciiibn 1825 
on which diy th it act t imt into opeia ion, h id bun 
proved, ftp haten 1 Mont A M. 287 

1 axed cost» upon i judgment as in case of i non 
suit unde I a rule of couit, do not constitute i ,ood 
pt titioning crcditoi *s debt sue h costs not being re 
t overablc by iclioii at hw, but only by attachment, 
in the nature of an execution / i n. Slewfiion, 1 Mont. 
&1V1.262 

VV here a (oininission hid issue 1 against tliKc per 
sous, and it was afterwuds di^c nuid tint one ot 
Uicm was an nnceitificated bankiujil, the toinims ion 
w IS onlcred to be wholly suiieiseded Qt w hethei 
a joiul commission, in\ did in its t inro< ti in < m b< 
letidiie 1 valid is lo the lemamiiig piitiiers, iflei i 
suixisedeis as to the pirtnei i^iiiist wlioni it is i 
valid f I ip ly, 1 Mont. A M. 195. 

Where bankiupts were described u ^atc of U 
Kent Bold, 111 th( county of ^uirey, co rehants, 
dealeis and chapmen , ’ ind it ippeared that they h id 
withdrawn from that business some time pieviously, 
and had subsequently engaged in farming, upon dis- 
tinct fauns, indeKli on his senate atcoun^ the 
desciiption was conside-ed insufficient, and the com 
mission superseded 7 ip. Day, 1 IMont is. ^1 208 

A commission sealed, but not opined, was su])oi- 
seded it the instance of the petitioning citdil ii with- 
out semn^, the bankiupt, or shewin^ that In lould 
not bo found all his rights whetliei by aiiiuii oi 
petition bun,r re erved ui theoideu Lip Pub o. 
IMont AM 211 

Ihe J d Ch said he thought it proper to vary 
the lule laid down in Lip. I orth, 1 Mont Oc, IVL io 

W here alter a commission had been opened, the 
cleik of thr soliiitor, supposing the name^w the 
bankiupt to hive been spelt wrong, *«ltered^it, the 
Ld. Ch refused to allow the commission to be attend- 
ed. but duected it to be supeneded. Lip. &tatameii, 

1 Mont A M. 290. 

W heie a commission issued on the petition of four 
ptitncrs, and one of them died licfore the date of the I 
Aut and ot the commission, it wis supersidtd, with 
libert) to tlie surviving partncis to lodge new docket 


pi])cis, and issue another coinmissioii. Fnp H akf^ 
fitUi, 1 Mont A M. 291 

A commission wis issued against two paitneis, 
subsequently i i^mmission w is issued intmst one of 
them, ind three other utrsoiis , this 1 Utci eoiniiiis* 
Sion WIS then superseded as to the parinei who was 
included lu the hist con mission without preiuduc as 
to the olhei three binkrupts the assignees under 
the SI i ( nd i ommission sold an c^taip belonj^ing to 
one of the thiee partners, the puicliiser objected, 
that the tec ond eonimissiou jtdiB iltogether voul , but 
tht eouit held otlieiwise, ancF mtde a decree foi spe* 
cihc jioifoinuncc But It n v CUtl I 1 iml. Ill 

\ f icditir is not i competont witnis to support a 
nnmissioii of bmkiupt, but whin the witness has 
1 h 1 uki I vhetliei he was i tit htoi, and replied 
th it he w is not, itid d d not intend to pielci any 
(him, it WIS held, thit the subsequent diseovuyot 
his iHin in f u t, I noditor, was not sufficient ground 
foi 1 supersede Is *semble, thit ill objeit ons to tlie 
coiujietency ot i witness must be taken bitore the 
conumssiotK is 1 ip. HiHs, 1 Mont. A M 272. 

1 lu ( ) lit will nut issumc thit commissioners aie 
likf ly to ( \( ced tht ii luthority, or fail in the discharge 
f ti r lit\ Wlieiea inoitgagei tf tin bankrupt's 
p poty who was suftimont I to itlend and pioduce 
t) the c iminissioncis the mott ige iUel petitioned 
tint tl ey mi lit be rcstnimd fiom retjuiiing tlie pio 
due turn of the secuiit^ the petition was dismissed 
with costs, is being pumiture i ip Bic ton, I Mont. 
AM 244 


All documents leqiiircd to be produced, should be 
desciibed in the body of the suniinuns, previously to 
its licing signed by the c omniissioiiers J rp 1 turnip 
1 IMont A M 270 

A solicitor summoned is a witness undri the stat. 
6G 4 < 16 s 23, 34 to produce a moitgigc deed 
of the bankiupt a propeity deposited with him b} liis 
dun* the mortgagor refused to piodun the deed, 
Tid w 1 cinimitted by them for not answeiing satis- 
ti loiily held, tint the warrant wis defective in 
f rm as it appeared thit the summons was to pro* 
dure ^nd not to answer Id. 269. 

\ bankiupt, under eximination* being asked wlie<< 
ther the statemento contained in a pqicr pioduced 
and shewn to him were true stitements, demurred to 
the question, on the ^round tint an answer to it 
might, smeot him to a cnminal proseci tion, end wau. 
cominitMtftiH|H]l answering held, that in absence 
of authoiily to shl^ that commissioner n may dispense 
with the gencial rule of law, that co person can be 
rompalled to crljoeiinate himsdf, the bankiffpt was en- 
tith d to den»ir|^iid aoeo^iingly clischaiged. 


A banknM.tanxiolt 
final dividend* ti ' ' 
1 Moiiu & M. 28i 
Where an equii 
bid abthe sale of 
bee 18 for him to 
I ip Bobmson, 1 



ince liefore a 
6 ur» idge. 


Mies foi kave to 
premisea, the prac- 
&ta of the applicatmii 
261. MoniooH* A 


MoRTObjb. , Leh trails MohToaoes , Pa Cosis. 

lo a bill by the ^signe8 IX a bankrupt, against a 
removed for w account, a plea that tlie suit 

was nut insfiUited withlBlC consent ol iho cfrditors, at 
a meeting puisiuot to Che If A 12 Geo. 3. e 8 s 58. 

3 b 2 
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was allowed. Stohes v. Decy, I Heat. 152. Pl. 1 ties, and an injunction was {fitted. fWeroft v« 
Plka. I irrt<irf/4 HuAi. 487. Lien Pbincipal &. Agent. 


There may be a distinction between an assignee 
erjTiincncing ' an original suit, and continuing one 
coitiinenced by the bankrupt, fd. 156. 

Where at the election of assignees, the major part 
of the creditors, in value, were estcludod from voting 
by a vast crowd in the room, and without any blame 
being imputable to any one, a new choice was directed 
to be made. Dechnpeaurouge, 1 Mont. & M. 

174. 

The assignees, after the trial of an action brought 
by them, in which they failed to prove a sufficient 
trading to support the commission, lyid after various 
other acts by them, presented a petition, praying that 
the commission might be 'superseded, and that the 
costs and expcnccs incurred might be paid by the pe- 
titioning creditors : I Icld, that the petitioning creditors 
could not then be held responsible. rl.ip. Paid, 
1 Mont. &M. 185. 

The rejection by the .'commissioners of an assignee 
is not final : «n appeaVlies from their decision to the 
chancellor. Krp. Candu, 1 Mont. & M. KQ7. 

A, the proprietor of several slmrcs in a mine, having 
been declared a bankrupt, B, (a solicitor) and C were 
chosen assignees, and immediately Telincjuished all 
interest of the bankrupt. A new company was sub- 
sequently formed, and B became a sharcholdor. The 
lord cha'nccllor held, that assignees may be justified in 
declining to continue works in a rninu which do not 
appear likely to prove immediately beneficial to the 
bankrupt*s estates, but that, however pure their motives, 
they cannot he permitted, cither directly or indirectly, 
to become the purchasers of any part of the property j 
and that an assignee is not cnt'itled to act ns solicitor 
to the commission, it Ixiing ctfnirary to rcnsnri and 
principle that the same person should fill two offices, 
one of which is in its nutiire respunsildc to the other, 
lie directed a rcnewcil commission to issue ; the dis- 
charge of B & C ; a choice of new assignees, at which 
B & (y should be restrained from voting ; and that B 
should be considei-ed as a trustee for the benefit of the 
creditors. Lap. Jhidcvc!:, I IMont. & M. 231. 

That an assignee may, under some circumstances, 
be permitted to bid at the sale of the bankrupt’s estate. 
See Exp. MorUmdt 1 Mont. 6c M. 76. 

Under the stat. 6 Geo 4. c. 16. s. 79. estates of 
which a bankrupt is seised as a mere trustee, do not 
become wstetl in his assignees. A petition to compel 
them to join in a conveyance of part of llic trust pro- 
|ierty was dismissed with costs. Ex}). Cennys, 1 Mont. 

Crc<litors are noi entitled to apply in the first in- 
stance to the court for a copy of the assignees’ accounts. 
They arc entitled under 6 Geo. 4. c.' 16. s. lOl. to 
inspect the accounts, and for that purpose, application 
should be made to < the commissionci-s. : Gxatt- 

g€r, 1 MoQt.& M. 289. ".jv'/o • 

A demurrer to a bill by the a8smMinfS*ilS^ 
because it did not stall! that it‘bajp||iw filed with con- 
sent of tbe creditor ill ireijuireSby^pe stat. 6 Geo. 4. 
c. 16, was dvanmJed ; iffiBitlq^tended to make 

assignees respniililajl the'credi- 

tors, if they jnstit^ilNttyy consent 

directed by ^e y." J. 373. 

A businessV.^ m^q|^^;;]jilQMi%anried on with 
his capital, and for hit' his agent, in the 

name of the latter^ at. a ftoSjwtarv. A having be- 
come bankrupt, B filed hifrtpbta ting that by reason 
of the use of his naine^ become liable to a 

heavy amount for the which was insolvent ; 

notwithstanding Uie bai^niptcy of A, and praying for ! 
an injupedoD to restnun the assignoim from in any 
way ^i^rmeddline with the t^ncern : Held, that B j 
had a lien on the biisiness,'to the.extentpf his liabili- | 


A bankrupt, after the issuing of the commisttoii 
and appointment of Sssignees, traitiferred F rench stock, 
his pro^icrty, to his wife, who afterwards transferred 
it to her three sis^rs. Under a settlement, the wife 
had a power of appointment over a sum of money in 
the funds in England, which she exercised by will 
in favour of one of the sisters, and died ia^her hus- 
band’s lifetime. The sister, who resided in France, 
took out administration with the will annexed. An 
injunction was granted to restrain the trustees, in 
whom this fund was vested, from transferring it, on 
the ground that if the French stock should be proved 
to have been the property of the bankrupt, the assig- 
nees would have a claim upon the assets of the wife. 
Stead v. CUiy, 4 lluss. 550. Husii. &Wife; Br. 

TnJUNC. against TnANSVEK OV SECUniTIES. 

A man, whose wife was cntitleil to a sum of money 
after the death of A, becomes bankrupt and obtains 
his certificate. A dies, and soon afterwaMs his wife, 
to whom th(i husband takes out adminisUation : Held 
that the husband had, by the marriage, an incipient 
right to the chose in action, which would become 
vested in the wife, if she survived A. This she did, 
and the husband had therefore a lig^ht at the time of 
his bankruptcy, and his assignees wore entitled. Rip- 
ley V. Tl VW.f, 2 Sim. 165. 

The husband of a woman having a vested interest 
in possession in a legacy, becomes bankrupt, a bill is 
filed by his assignees for payment of the legacy : the 
bankrupt soon afler dies, and that fart is pleaded. 
Held that the widow was entitled to the legacy, the 
assignment of the husband lieing subject to the w'jfb’s 
right of survivorahip* 'Iho fact of the bill having 
licen filed j^fore the husband’s death, did not nllei't 
the question. Pierce v. Thondey, 2 Sim. 167. llesit. 
6t Wife ; Ciionx in ActioN. 

Husband and wife made a post-nuptial settlement 
of monies due to the wife, wliirli, when paid, were 
invested in the names of ti'ustecs. The husband, 
having committed an act of bankruptcy prior to the 
settlement, was afterw'ards declared a bankrupt, and 
the bargain and sale was executed previously to the 
new bankrupt act, 6 G. 4. c. 16. corning into opera- 
tiou. Held, that the 73d section of that act (which, 
to enable the voluntary deed of a bankrupt to be set 
aside, requires, that at the time of his conveying ho 
should have been insolvent) had no retrospect to this 
case ; but that the law in force, at the time of the 
bargain and sale should regulate its operations ; and, 
therefore, that the assignees were entitled to the fund. 
Womhuell v. L«var, 2 Sim. 360. Scat. C. of. 

The wife of a bankrupt was entitled, under the 
will of her grandmother, to a moiety of certain public 
funds^on the death of her mother, fler husband be- 
came bankrupt, then the wife died, then the mother 
died. On a bill filed by the assignees of the bank- 
nipt against the executrix of the grandmother, and 
the administrator of the wife of the bankrupt : Held> 

I that the bankrupt having survived his wife, the as- 
signees became beneficially entitled. Harper v. 
Raveuhillf 1 Taml. 144^ Uusb. & Wife ; Chose 
IN Action. 4b 

The assignment of a policy of insurance upon a 
life dof^ not take it out of the controul of the assignor 
if the i^urers have no notice of tlie assignment. IFif- 
liams irirThorpe, 2 Sim. 257. ' 

A assigned a leasehold messuage and furniture to 
B uptm tnisl for his own use during life, and after 
his decease for the USO of C, his wife for life, and 
after the death of the survivor for the use of D, their 
daughter. After the death of A, C married £, who 
took possession of the property and held it until his 
bankruptcy j some %ne previous to which, he had 
procuied B to assiga to him tha house and furniture. 
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by a deed containing Sblie recitals, and which .proved 
to be ^ breach of trust, K during his possession, had 
sold part of the funrilure, and replaced it by purchas- 
' ing new, and at the time of his bankruptcy aboijit one 
moiety of the original furniture of A, remained in the 
houim : Held, upon the petition of C aud D. that the 
furniture was not in the disposition of the bankrupt 
£. and that his assignees must be restrained from 
selling the same, reserving the question, whether the 
right of the petitioners extended to the furniture pur- 
chased since the original settlement. Exp. Hmtoood, 
1 Mont. & M. 169. 

By the terms of an agreement between F and Co. 
and S and Co., their bankers, the latter were at li- 
berty to discount so many of the indorsed bills of ex- 
change remaining ini their hands as should be neces- 
sary to meet such acceptances of F and Co. as were 
in the course of immediate payment at the house of 
S and Co. To cover some such, F and Co. remitted 
an indorsed bill of exchange ; the acceptances were 
however dishonoured by S and Co., who soon after- 
wards stopped payment. I'hcy then procured the bill 
to be accepted, and made an entry in their books of 
having discounted it. A commission of bankrupt 
having issued against S and ('o. : I fold, that by the 
terms of the agreement, the permission 'o <U<(‘ouiit 
being limited to the purpose roruMcii tn*' hill was 
remitted, S and Co. ought to have rcoived or 
discounted the bill without executing the trust re- 
posed in them ; and it must, therefore, be delivered 
up to F and Co. by the a.ssignees. Kip. b'rere, 
1 Mont. 6c M. 263. 

A person engaged upon an annual salary, as tra- 
veller, is within the meaning of the statute 6 G. 4. 
c. 16. s. 48. wliich authorizes the comm^sioneis to 
award to *' any servant or clerk,*' six months' wages, 
if due to him fi om the bankrupt. , Exp. Neah I Mont. 

M. 194. 

A employed B and C as his stock-brokers, and, 
for the purpose of more convenient transfer, allowed 
certain stock belonging to him to stand in the name 
of B alone ; B sold it without the consent of A, and 
mid the produce into the partnership funds of B and 

who afterwards became b.mkrupts. 'L'lic commis- 
sioners refused to allow proof to be made against the 
separate estate of B, but the Vice Chancellor held, 
chat A was entitled to prove against the joint or sepa- 
rate estate as he might think fit. Kxp. Tunwr, 

1 Mout.&M. 255. 

A covenanted in 1772, by his inarringc sf>ttlemenl. 
for the payment of 2000b in case his v or any 
issue of the niar^age survived him. In 1b03, a com- 
mission of bankrupt issued against A, under which 
dividends had been paid, and under a renewed com- 
tnission, which issued in 1828, a final dividend was 
advertised : Held by the Ld. Ch« reversing th*e de- 
cision of the Vice Ch. that the 6 G. 4. c. 16. s. 56. 
is retrospective in its operation ; and that, althnugli 
the contingency upon which the debt attached, hap- 
pened befoifi the ist of September, 1825, when the 
act came into operation, yet the 56th section applies 
to commissions then in existence, as well as to those 
which have issued sgjhseaucntly ; and therefore tiic 
2000b was proveable under the. commission. Exp. 
Grundp, 1 Mont. & M; 293. 

A surety under an annuity deed, redeeqgj^ the 
annuity subsequent to the legacy of the gran^^of the 
annuity, is entitled to the benefit of the '|f^tee*s 
proof under the grantor's commission, and to pfbceed 
by action against the grantor, who bad obtained his 
certificate, for the arrears of the annuity, subsequent 
to the commission. IVatkirts v. Flannagan, 3 Kuss. 
421. Prin. & Agknt. 

Where a party has presented a petition seeking re- 
lief and benefit under a commfaion, in respect of a 
particular transactioh, he will be restrained from. 


putting in issue the validity of the commission in an 
action brought against him by the assignees, in re- 
UTCct of the same transaction. Exp* Anderton, 
\ Mont.& M. 177. , 

A proved a debt ot 424b against the separate estate 
of B, and died before B had obtained his certificate, 
having b^ueathed to him 200/. A's executor aOer- 
wards revived a dividend unifer the commission upon 
the whole sum pioved. Ordered,'that the proof or A 
be reduced to 224/. and that his f^ccutor refund the 
excess of dividend. Exp. Man, 1 Monb & M. 210. 

Under a commission a dividend Was declared, and 
repeatedly advertised to be paid to the creditors. The 
payments were'^madc by checks 'drawn upon the 
bankers duly appointed under the commission. Sub- 
sccjuently to the appointed day, the bankers, in whose 
hands a sum retiiainod applicable to the payment 'of 
the dividends of creditors who hail ncglectinl to apply, 
stopped payment, and afterwards became bankrupt : 
Held, that an order of dividend is a separation from 
the bulk of the estate of th&auin to be divided, and 
that the unpaid dividends were lying at the bankers, 
at the risk of the creditors entitled to divide it. Exp. 
Poivdl, I Mont. & M. 283. Lacuks; Investment. 

.V ccitificate oi^conformity obtained under a com- 
mission of bankrupt in England, is a bai to an action 
by a creditor at Calcutta, for a rlebt contracted by the 
bankrupt there, licfore his banknipicy, altlioiigh the 
creditor had no notice of the eoniinissioii in Kng- 
Inad, and was resident at Calcutta. Edwards v. 
lioiutlds, 1 Knapp. 259. Foki lon Mattmis, &c. 

'i'Ue right to refer a petition for impertinence is not 
waived, by the circumstance of the respondent having 
on a former occasion taken and succeeded in a formal 
objection. Exp. Ciini^inghnm, 1 MoiibiSc M. 193. 

Under the statute 6 G.4. c. 16. s. 14., a creditor 
who has pioved to the amount of 20/., if dissatisfied 
with the taxation of the commissioner, ** may have 
the costs and bills settled by a master in chancery 
held, that a petition to the court for an order of re- 
ference is necessary, and that without it the masters 
have no authority to retax. Kxp. Uiehnan, 1 jMoiit. 
&. M 2fi2. 

A petition to compel the payment of costs previ- 
ously ordered, which stated at considerable length the 
original petition, and various additional allegations, 
and was supported by three afiidavits in the same 
words, was held irrelevant. Exp. Ilmton, 1 Mont. 
& M. 207. 

A joint petition by three creditors for an order to 
prove three distinct debts, was held to be multifarious. 
The claims of the different persons cannot be united in 
one petition. Exp, Sapers, 1 Mont. 6c M. 280. 

A jpetitioii printed by the bankrupt in person, and 
which he appters in person to support, is not within 
th^ August, 1809. in mre, Bruce, 

4 General •Okueii, C. of. 

bankruptcy, has uo jurisdiction 
to order the' peiSm represents^vc of a diseased as- 
signee to account for the person^V estate of the bank- 
rupt in his Crai^, 1 A^pnt. & M. 281. 

The Vice admission of 

assets on the make 

no difleieDt^f^^rXORs; AkMrs Ac- 
count. - - ■ ■ 

Personal estate by by 

the confidential couusd/iXmm tSMButqri, without 
informing tbe ^tatorbf.^e^ml ef^ olahe will ; 
held to be a trm% fw the Aeil Oikin. ? Ss^rvSf v. A'ir- 
wan, 1 Beat. 157« . ii^efjci ally inter- 
ested; Fraud, CoKjlgu^ENT; '& Agent. 

Consent of counsel*' W to be given updo their own 
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conception of the nuthenticity of then instructions, 
and, if given, is binding on the client. Mole v. Smith, 
IJac. £w. 671. AcciiiisdNCf 

1 wo counsel apppsiiug lor the samepTrt^ by dif 
ferent ittorncvs, pLlition to st ind ovti to \ iify the 
retiinei of the dttoincy by affidavit Butietuotth v 
Clap! am, nUd 1 T ic. & W. 673 (n) Soi. & 

C llLM. 

I he probiblc ibscncc of counsel is i sufficient 
ground for postponing the tinl of in issue haat 
hod \ lylii, 1 Jac ^ W. 225. Pr. Posiiomng 
Iriai 

A p u ty Is liound by the c onseiit of his counsi 1 given 
111 cuuit thunji they h id no instidfitions to const nt, 
it they were it the time appiised of ill those futs of 
■which the kiioivledgc was essentiil to t)u piopet exf i- 
f ise of then discretion but he will lie relic veil fiom in 
oidu mule by such consent, if they t,i\c lint consent 
in igiionnce of matciiil emumstanres How fir a 
put} will be affected by the, h niissmss of Ins solicitor, 
in not immediately obi^ing to an ordei niitlc b} ion 
sent of c ounsel in court, when iieitiitr the puly noi 
his solicitor wis present, ind instruc tioii-* 1 1 ci nsc nt 
had not been given b} eitliri. Imitilv B 
4 Rush 142 , Consim Sot U *tiim 

A husband hiving been found guillv for in assiult 
upon his wife, the con it iccommendcd in accommo- 
dation the counsel of the p irties thcicupon signed a 
memorandum of an igrccment tint the husbind 
would allow the wife 50 /, i yen , ind the couit ic 
iciiin^ to the agieemrnt, imposed niticly i iiomioii 
line. Pponabill for a sjiecific ]ieiformincc it w\s 
<lc*cided tint the chfenclint must dispiovc tint hi« 
counsel hid lufhoiity to sign the igiccment, indtlnf 
in the ibscnce of evidence to,.lhc cuntiiiy flu ccuit 
will presume tint he h id sue h lufhontv ind thru 
fort dec Teed iperfoin ince. J /ucif/it/ v hi </, 1 1 uul. 
40. pRiNc AiAciM, SpK It HI 

( ontiict foj sile of in cxistin,^ iiid i rcvcisiouii 
Itise not specific ill> pciformcd without i prcxluction 
of the titles of the Icsnois, Ihe objection not waived 
by i ppf niiture conditionil approb ilion of the title, by 
the purchisei s fOiinsH but tiieevpencc incuiied in 
miking out the title bcfoic this ob|ection wis tiken, 
repiid. Ddiiellv / d 6 item, 18 \ cs 505. Sue. 
Pi 111 ., W in in 

Appiobitiou (i counsel nut i wiiver of ill reason- 
iblc objec tions to the title Id 514 W iivi i . 

V cross bill will be taken oft Ihe file, if filcil with 
out a certified ti bj counsel. If the certihriie of 
counsel has liecn subjoined, but the phmlifl Ins not 
hied the necessity affidavit, no subpocn i to inswer 
can issue 1 he same engrossment may lie lepl iced 
on the file, when the certificate of counsel his been 
suborned r//io/t v. l/i//cr, 1 Hog. 125 Pn. Cross 
Bill, J^r hioN. or Colnsei. 

* 



ilARB. 

together 
D dine at 
ijnecMptfis aftei wards, 
1) haa two other childieu 
^ before the date of 
111 as the foui prcViously 
^fae children horn after 
l^ntitled to any share of the 
tPisit, 3 Kuss 370. Will, 

C. VnO LNTITIFD , PobrHUMOlTS CliTTOR^N. 

, A testator devised ceihin property to his wife fot 
life, and after her death to A L who then lived with 
him, for life, provided she m> long continued single 


A testator M 
to trustees, utwli 
whom he dfixenh*"' 
with eveiy other 
mydeicise, or* 

share and share ^ 

born after the date of _ 
*1 codicil to It, and these 
boin were all illegitimal 
j^he date of the will ate 
p'opeity. Mortimer v. 


and unmarned. 1 hen he devised part of Ins esiafe 
(except winl he had given to his wife and A L) to 
tiustecs foi thirty one }cirs, upon certain busts, and 
iftei the expiration of such term, to the c hildien which 
he mi^ht have by A J , and living at his clearli, or 
boin SIX montlis after, and lo default of such children, 
to Ins neplu vv. ihe wife died, and the testatoi pub- 
lished his will iftci her death Held, by the judges 
ind house of lends, that Ihe ehildien of A L who had 
pirviously acquiicd the character of reputed children 
of ihc testator by A I , took an estate in the lands de- 
mised. 11 lU insvi V. ](/ ims, 12 Piicc, 478. W ilt , 
( . o) , w HO nil. 


RILL OF 7 \riIAN(/E. 

Semble whcie the pii ties intended that a promissoiy 
note should lie joint and scvctal, but through ignor- 
ance, It IS expressed to be joint only, a court of equity 
will iclicvc IS well against the surety as the pnnciinl. 
Rut when a joint promissoiy note, signed '* 1 A II. 
I P, suret\ was given to a ci editor of the fiiro of 
f I , and T P died 7 and J 72 being both alivo, 
one of whom iftirwaids bocamo bankiupt, ind the 
other in olve iit Held, that the piomissurv note could 
not he cotisiilcred as several against f P, the suiety. 
Riitisfm v Vau, 3 RUdS.424 Rut aveised id. 

53*) MisriKi 

A becpicst of i ribinetwith whatever it contains, 
c xc ept money, * will not pass a promis-.or} note pay- 
ihlc to the testatiix, of a date anteiioi to the will, and 
which, at her death, w is found in the c ibinet Head 
V Stt u If I, 4 Russ. 69. it i , ( . oi^ w iixr i assls 


ROND. 

A agreed to lend R 600/ navy stock , he sold the 
stoc k foi 522/ which he paid to R , a bond w is 
diiwn to repay* the sum of 522/ (bein^ the piodiice 
of 600/ n iw 5 j)( r c c nts , or such other sum as would 
icpliec the stock; with lawful intciist B, on dis- 
chiigiii.., the build refused to rcplice the stock, A 
Tcccivcd the money, ind give up the bond Held, 
that iftei hiving received the money, he could not 
come to equity fur relief. Baniham v Muna, 1 Laml. 
86 

J n a couit of equity a debt secured by bond may be 
curried beyond the penally of the bond, if the debtor 
has, liy injunction, nstiained the creditor from pio- 
cee^ng at law, and there has been no miseondiiet on 
the pait of the creditor. Oiant v (riant, 3 Jiuss. 
598 1 mi HrST ill lOND Pi M lY, 7 QLIlADIl!. Rl- 

IIJI 1 RIVXNTID BY ACI OI ( 01 III. 

A 1 Olid was given by the f ither of an illegitimate 
i lid to hei intended husband, in contempl ition of 
their intcndi d m image, in the penal sum of 2000/. 
ind interest It was recited in the eonddion, that, in 
consider itiun of the intended manidgc, the obligor had 
piopnsed to the obligee to surrender ceitain copyhold 
pio]K rt} , then let on lease at a rent of 50/ pei annum, 
to tlic uses thereinafter mentioned and if such sur- 
render should not be so made within eighteen montlis 
after the mairiagc, the husband and wife, oi the sui- 
vivor, should receive, after the death of the obligor, 
7000/ ; and he was, in the meantime, to pay the 
husband and wife, 50/. a ycai for the interest thereof, 
until the said principal sum should be fully dischaiged, 
Ihe condition was to the effect of the recital, and that 
if the estate should be so settled in substance, to the 
use of the husband and wife foi life, remainder to the 
survivor, remainder to then issue , and if the 1000/. 
and interest sliould be paid, or if the obhgoi should 
iuakesuclisui render in his lifetime, and pay tlio arrears 



BOND- CHARITY. 


14GU 


oi interest up to the tune of the wirtndtr, tlie obliga- 
tion to be void 1 he obli^^or died withoi t mikiug the 
^urnndfijiivin^ itffuhily paid tb 60/ pei annum. 
aimI by his will, he devised tin rop/hold estite to his 
daughter, the wife of the obligee. Held, tint thoboml 
was not toiieitcd by iiison of the breieh of the condi 
tion , thitit, was mirely an ogrctniint tosittlc the 
land, and as sueh sitisbed by the devise, although ab- 


solute, to the wife , and t!i it it was in a^rtemen* of 
whuh equity would enforce the spccibe perfonname, 
the pen lit) being only nicai t to see me the settlemiiit 
leciteliii till condition lime for the pcifoiimiKe 
of tlu (oiidiiion IS not of the essence ot the con ti ait. 
Iheobligoi hi Id to have no power to diet eithei to 
pay tlic nioiK y, oi sc ttle the land. Ifcp«» v. Batlho^ 
tomeu, 12 Vine, 7lb. 


CIIAllUi. 

Alt, 1 \V. 4. o 60 as to transfn of estites, S.r 
evUnds to petitions in chanty. 1 V\ . 4. c. 60 s 21 

^ewr trustees, when to be ippointed in cists or 
I h intics I W. 4 c 60. s 22 1 ri sii i s 

A Siolchm in, by a will m tlu F ivhsh fc ini, made 
in Fiijind. give lesiduo of his piisonil estati to 
trusties of whom somi, but not all, wtie lesidint in 
^)cotllnd, upon tiiist to lu out the siine in the pin 
tlnsc of lauds oi re its ot inluiiHnce ii f inplt 
for the indent i \jnessed in an in tiuii t i i date 
with his will, ind hythitiiistr icnt 1 i d the 
tiiistees of his will to piy tlu m s arn inlly to ter 
tun othci liustccs wrlio tt ill times won lohepirsons 
jcsidiiig within twenty ni les of "Montiose, toht by 
tluin applied to the relief of iniliw,* ut lidiis in Mon 
tiosc, OI within twenty miles of that town held tint 
the bi quest w IS void, uiidei the niortmiin ict III 
( nc. V. Mill, 3 Kuss 328. iouiicv Mviiiiis, 

Non SM). 

A schoolhi use , huilt piior to the 9 G 2 t . 50. on 
w i U of a miTior, j^ivin by the lord foi that puijiosi, 
mil paid liu by sub iriptiuns, fiom the lord of the 
111 nil I and otliei piiishioniis, and nevei subsequently 
used other til 111 is i publii sehoi Ihouse, is so ihdi- 
* iti d to ch inty md lU mi itiii nil, f h it i Inquest foi the 
puipospof npuiiii^ ind cnlaigiii^ it, mil if [lovil- 
in^ i s ill! V foi 1 siloulmisUi is i v did hi-ny. 

J) I on, } Ituss 342. 

IHiiee i,.iimt i cuipontiuii to gi uit i m w kw 
ucoi iii^ tj i luieiiint fo! pcrpv.tiul unew il, though 
till whole of the rtseived lent hid him fm in my 
yi iis appliid iinitoimly to one rlniitibk purpost 
(ju na V IliL llUeunni of (jiantham, 3 T{us6«261 

( 11 \RI1\. 

I’lDvision for givintr instruction in w ung ind 
anthmctie, intiudund into i scheme for the adminis- 
tiation ind mini enient of a hec graminii school. 
Itt. Cun \ . JIah uln'>hpi> ( omji , 3 iluss. j 30 b. P 
lit (tn v,Dittc,ul 531. note. • 

MIkii i tistitui dm its a sum to bo hid out in 
building 1 rhuieh, the bequest is void, tin iiih it 
cousUurtion being thit a dnection to build, iniiu Its 
a direction te purchise liuil foi the puipusi of biiil I 
mg, unless the testitoi distinctly lefeisto 1 md alieidy 
111 mortmain. Pulchatd v, Aibvutm, 3 Kuss. 166 
\VlLl,C. OI. 

Upon an mfoimition to set aside a lease for ninety- 
nine ycais ot a chanty linds, the defendants the 
lessees set up a title idvcTse to the Ic isc , upon the 
inc'its. It w IS held there wa*- no ground for the de- 
fence , but the (ouit was of opinion, that if themeiits 
had been otheiwisc, the defendants were estopped, 
and could not dispute the title while they retained the 
possession . A husbandly lease of chanty lands for 
ninety-nine yc iis at an uniform lent, cannot be sup- : 
pofted. 4U, v Jlotham, 3 Russ. 415. 

M hen, in consetjuenie of a mistaken construction 
of a doubtful instrummt the lents of a chanty e«»- 
tate have bun foi a seiie> of yeais appl ed by a (oi- 


])Oiatioii to piibiie puijioscs, iiit warrantcl by the 
uatuie o| tie ihinty the corpoi ition will not be 
chaiged loi suih misipplicaboii. ihi couit will nut 
con pci a loipuratiou to prudim thin titlo ihcds, uid 
will not ill fit an inqmiy is to the pi jiity which 

I ly I o s s, applioable to nanl c oij oi ite piiij osi s, 
111 oidei to isceitiin whether tin e is my lunil which 
e ill hi ipplied in m iking f ood i hn iili 1 1 trust ooni- 
initt d h\ Ihtin in tin man igc mi ut oi iliuity funds. 

/' V Caip i u/ei, 3 llu s l‘)5 (oiiioRi- 

I I >N Veei i M. 

fii the reign ot lien. 7 Imds wi e ^^ivui to the 
coiiMU itiou ot I \etir and tlim •'lines ois, foi tin ml 
and iclict of the pom i itircns an I inh ihit inf'i oi I se- 
ll i, * who aie hi ivily bmthinid hv fee liiin lints 
of tint city, mil other impositions md tiliii^is ’ 
till lints oii^ht to be applud loi tl e it In I ot the poor 
iniiih tints of Lxctci not uieivm^ pm h icliel It 
1 no 1 tiiii idinimsti ition ot suih iihiiitv to ipply 
ti it nts to tlu pivimpt ot In turn lints due tioni 
till iity II pilling tlu 11 ) 1 , nniiit uiimL, thi piisoieis, 

III tiui mill II public put poses. Jt6 Gi/i. v. Cor/i. 
it I uii 3 Kuss 395. 

W hcic 1 tl st itoi, who Ins ^iveii his pcisoii il esiite 
tochiiitible uses, luatiai^ lo sell icil isliUs, hut 
Uic sile IS not completed in his lili tunc his lien upon 
thee<ktito for the anuunt ot tlu puichist money is 
an iiiliiesl iti luid within the stiluU ul iiioitni iiii, 
mil the pinch ise money will not pis^ by Ins will to a 
chanty Hainstnv Jlunisw,! Kuss fe iM. 71. 

A, by del I in lbl6, cimvijcl to ctilim jiisons 
cert’iiii pteinises, whuh win thin let foi 150/ pei 
mnum By mothu drill ol tin sinie diU.nciMng 
i (It visi lo relit ve the mysteiy of nu ii 1 it w is iK - 
c I lit 1, th it the gr lilt ot the pii iinses, tiirl the ic nt of 
150/ w IS m ide a*' to the pitnnses, md llit nnt re» 
sciveil, and ill futuie icnts iml piohts Ih it the grm- 
tces should icceive and pay ihc rnonits iiisin, theie- 
lioin to the waideii ot tlu luystciy of ineietis lud 
till ,1 siieeessois, who shonltl ilisposi ol the monies to 
the U|es tlieiein nicutioue I I lie st hediilc innexed, 
eniiniMted various clAi^tihle domlion , auiounting 
to 1(49/. Itr. fhe estaUt suhsLcpii i tly produced 
1000/. per annum* of winch ^ company applied 
521/. aicoidiDg to the trusts, luid the lemainder to 
their pwn uso held by the below, iiid upon 
appeal, tint tbo 

mtl augmaqtod toBts,. a»tI«f|K,yiplus was appli- 
cable to thd^aalbe puWm^ diwgl by Hie dwd, 
without piejnd^^to 

cnbtled to shaiViHtlMlMSl|lpn^» w reference 
to their shaie of the 150/. Ihc Mi/s- 

tno Jt Menus % BHgh, N« S. 165. 

henever a whatever 

cdu«(, the crown has al^Pito ipMlfere, ai)d signify 
to wh It ( hai liable purpois the lund shall be applicif. 
Simon V. BaiUr, 1 FamU 14.S.P. Danger y. Diuce, 
id. 32. 

1 he ( ouri will not admimstei tho funds of a forei^i 
rhai ty. Chai liable funds lu Ireteind aie adininis- 
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tered by certain commissioners, appointed by the Irish 
' act, 40 G. 3. c. 75. CoUyer v. Buntelt, 1 Taml. 79. 

The mayor, baiUfTs, and burtresses of 13erwiek- 
npon-Tweed, in consideration of 60/. left by will, for 
the erecting; and miiintainin^ of a house of correction 
there, by feoflincnt, dated 20th May, 1653, conveyed 
the moirty of a propcMty there to the cimrch wardens 
and ovcrsei'rs for the erecting and maintaining of a 
house of correction within the borough, and for 
maintaining and ordering the }H)or tlieiein for ever, 
and itll other stiirdv and idle poisons coming and be* 
ing therein, and for the getting them and every of 
them to work, lly another feolfment of the same 
date, in consideration of 350/. owieg by them to the 
poor, the mayor, See. conveyed the other moiety and 
some other lauds, for the like purposes : held, that 
this town never having at this time raised poor rates, 
under the act of Eli/abeth ; these were gifts in aid of 
the poor-rates. As to a part of the laud, the rents of 
which had been duly applied down to the eighteenth 
ceiituiy, when their application ceased for the use of 
the poor, and was wholly carried to the corporate 
chest. 'I'he court being satisfied upon tlie eviucpce, 
it was intended to be comprised in the second feoff- 
ment ; the court declared it to be;.a fund of the cha- 
rity, and that the rents should lie accounted for from 
1833, when the same were claimed for the use of the 
poor , and the rents thert?of were also declared to be 
applicable in ahl of the poor-nites. I'lic costs of the 
relators to be taxed as 1^ tween party and paily, and 
paid by the mayor, bailifls, and burgesses. The ex- 
tra costs of the relators to come out of the fuud. Au, 
Gen. V. Corp, of Benvick-upon-Tweedt 1 Tarnl. 239. 


GOMPKNSATION. 

Compensation rloimed hy the {lerson disappointed 
by the devise, icfiisj'd by the court ; but they ordered 
a competent part of the fund in court to be retained, 
and set apart to ansvier the eventual claim of the par- 
ties. Bin‘tlio{ome,w v. Bartholomew, and Butler v, 
liurllwUnueu', 13 Price, 833. 


COXDITION. 

A testator gave to his daughter a legacy of 10,000/. 
payable, and to be paid unto her in manner follow 
ing, viz. : a sum of 5000/. upon her marriage unde 
twenty-one with the consent of his trustees, and th< 
sum of 60001. within two years aft«T wards. 'J’hi 

daughter married under twenty-one, witliout consen 
of the trustees, and her first husband dying, she mar 
ried a second liiisband at the distance of thii1y;<y|ari 
from her first mariiage. (ttit4^>oq;8uch jntoeud ^tar 
riage, she became entitl^ijid tiie 
V, Beaumont, 4 Rus^325.' 0. of. 


A merchant 
sons in this ci 
and do some 
firm here, of 

deposit the deeds 

to secure 12000/., and 
the mortgage; this 12 



in per 
claims 
wanted by ih 
their attornie 
.. surance Company 
.that he shall execuh 
also secured by tht 


-- aiau 8w»;uruu DV u 

bonds of sureties^ in sumv corresponding to the shar 
The pDw^ of attorney was not 
the m^hant, on his retui 
tofthis country, having written a letter to the IIoi 
Ccnupaiiy, requesting the loan of 6000/. “ to be w 


cured on his Essex property, which you now hold, in 
addition to the 120001. already advanced,'* and pro- 
fessing his readiness to execute the mortgage de^ ; 
held, that ^is was a confirmation of the security. 
Manniiiff ^t'Bury, 1 Taml. 147. 


CONTRIBUTION. 

Testatrix contracted with A for the sale of an es- 
tate for 1000/. She, by will, directed the executor to 
complete it, and pay plaintiff the 1000/., and devised 
other estates to A andf her executor, who compromised, 
for 500/. each, a claim set up after her death, im- 
peaching the title to her estates, the executor boom- 
ing, by the compromise, owner of the contracted es- 
tate, and A owner of the other estates. Held, that 
the plaintiff was entitled 1o the 1000/. from the exe- 
cutor without contributing to the payment of tho 600/. 
for the compromise, which must fall on the residuaiy 
estate devised to the executor, the compromise being 
a device between A and the executor to avoid the 
consequence of A becoming owner of the contracted 
estate. Mark v. Willington, 1 Beat. 128. 


COPYHOLD. 

Admittance to copyliold by infants, femes coverts, 
and lunatics, how to be taken. 1 \V. 4. c. 65. s. 3. 

A testator, being absolute owner of some copyholds 
of which he had been admitted tenant, and having the 
legal fee of other copyholds holden of the same manor 
to which he had not been admitted, but subject to 
trusts under whicji he was in equity only tenant for 
life,, with remainder to his son in tail, remainder to 
himself in fee, surrendered, to the use of his will, all 
his copyholds holden of that manor, or whicii he was 
seised of, or entitled to, in possession, revetsion, re- 
mainder, or expectancy : lie was subseiiuently admit- 
ted tenant of all the copyholds which were subject to 
the trust, except the moiety of one tenement, and af- 
terwards made a will, devising nil his hereditaments, 
freehold and copyhold, in possession, reversion, re- 
mainder, or expectancy, to trustees and their heirs, 
ut)on trust for his son for life, with remainder over. 
Held, that the surrender and tlie will passed both the 
legal and beneficial interest in all the copyholds upon 
which the surrender operated, including those of which 
ttie devisor was in equity only tenant for life, and that 
the son was bound to elect whether he would give ef- 
fect to this general devise, or would insist upon the 
benefit of the’ ertuitable estate tail, which he took 
under the old trusts to which some of the copyholds 
wcre.subject. A//c/y v. Gordun, 3 Huss. 278. Will, 

I C. OF, WHAT PASSES ; Heir at Law ; Election. 

I W’herc a customary tenement is freehold, and the 
lord, being only tenant for life of the manor, pur- 
chases the fee of the customary tenement, the seignory 
is suspended during the life of the lord, but revives at 
his death, and the customary tenement descends to 
his heir. Where the custom of a manor requires a 
bargain and sale, as well as a surrender and admit- 
tence, to pass the customaiy tenement, the freehold is 
in the tenant, and not in the lord. Bingham v. Wood- 
gate, LRoss, & M. 32. 

A lord of a customary manor for life only, purchased 
a tenement in the manor in fee, by conveyance and 
surrender ; the mode of transmission of lands in the 
manor, was conveyance and surrender. The lord 
died, leaving only a daughter. The manor, by the 
settlement under which he held it for life, was limited, 
in default of sons, in remainder to bis brother, and 
the manor went over to the brother. Held, that the 
usual mode of passing estates being by common law 
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conveyance, the freehold was in the tenant. Held, 
that on the death of the lord, the tenement descended 
to hts daughter, his heiress at law. *8. C. 1 Taml. 183. 


COPYKIGHT. 

A plaintiff who complains of a piracy of his work, 
has no remedy in equity, unless he establish a title to 
an injunction, and then the account will follow. 
Jktily w, Taylor^ 1 Russ. & M. 73. Fn. Imjunc.; 
Account. 


CORPORATION. 

When, in consc(|uence of a mistaken construction 
of a doubtful instrument, tlie rents of a charity estate i 
have been for a series of yeam applied by a corpora- ! 
tion to public purposes not warranted by the nature i 
of the charity, the corporation will not be charged for 
such misapplication. 'I’he court will not cunpel a 
corporation to produce their title deeds, jr I MrjH not 
direct an inquiry as to the prop rtv vvlii. i’ • -.♦•v possess 
applicable to general corporat'* ,>Mipos{.*s, in order to 
ascertain whether them is any fund which can be ap- 
plied in making good a breach of trust committed by 
them in the maiiageriient of charity funds. AtU Oen» 
V. Corp, of Ereter, 3 Russ. 395. Account ; Ciia- 
niTY. 

At a meeting held to appoint a successor to an of- 
fice in a charity, after a candidate has been elected, 
and a minutf; of his election has been entered hy the 
clerk, it is competent for the majority of the electors, 
before the meeting is dissolved, to reverse their vote, 
rescind the minute of election, and postpone the elec- 
tion to a subso([Ucnt day, provided, in doing, they 


aet bond fide, and with a view to the welfare of tho 
charity. Att, Oon. v. Matthew, 3 Russ. 500. 


COVENANTS. 

As to frauds committed on covenants by wills. 
1 W.4.c.47.s.‘2. 

A, lieiug tenant for life of certain premises, with a 
power of limiting a jointure to his wife, a settlement 
is executed on his marriage, by wliich he devises the 
lands, of which he was tenant for life, to trustees for a 
term of ninety-nine years, on trust to secure the pay- 
ment of a yearl^siim to his wife, as piii-money, dur- 
ing the coverture, and he limits a jointure to her after 
his death ; the same parties on the same day execute 
another instrument by which A covenants not to sell 
or incumber the lands comprised in tho term, and it 
is declared that if he shall at any time sell or incum- 
ber them, or attempt so to do, the trustees of the term 
shall receive the rents and profits, and apply them as 
they may think fit for the maintenance and support of 
A, or his wife, or children, or issue ; the covenant 
and this proviso are fraudulent, and void as against 
a siib;::'(pient inCLonbrancer of A*s life estate. Phipps 
v. Ennismore, 4 Russ. 131. Hkdtoii 6c Cred., Fraud 
ON ; Estate for Life. 

The assignee of a lease for lives, which contained 
a covenant for renewal upon the dropping of any life, 
provided application were made within six montlis. 
having omitted, upon the death of one of the mtui gue 
vif, to apply for a renewal within tho six months, 
filed his bill praying relief, upon the ground that he 
did not within the six months know tikat the person 
was dead, or that the^eccased person w.is one of the 
cestui qiio vie named in the lease. The bill was dis- 
missed with costs, because the plaintifT might have 
known tho facts if he had used reasonable diligence 
and acted with ordinary prudence. Harries v. Rry- 
ant, 4 Russ. 89. LacnEs ; Feuf. cy pres. 


DEATH. 

Where there was a decree with costs against three 
persons, and during the progress of tho taxation one 
of tliem died, it was held the master wa^ legular in 
proceeding with the taxation, and making his certifi- 
cate, notwithstanding the two survivors objected tliat 
the suit was abated. Meredith v. Hughes, 3 Y. & J. 
188. pR. Costs, Taxation. . 



DEBT. 

In taking an account of the prouniary transactions 
lietween an attorney and his client, the prcxluction 
of a bond entered into by the latter is not sufficient 
evidence of a debt to that amount, and actual pay- 
ment must be proved. Lewes y. Morgan, 3 Y. oc J. 
230. Solicitor & Client ; Pb. Evid. WHaT suf- 
ficient. . 


DEBTOR AND CREDITOR. 

See as to traders, 1 W. 4. c. 47. 

A, being tenant for life of certain premises, with a 
power of limiting a jointure to his wife, a settlement, 
IS executed on his marriage, by which he devises the 


land^ of which he was tenant for life, to trustees, for 
a term of ninety-nine years, on trust to secure the 
payment of a yearly sum to his wife as pin-money, 
during Uie coverture, and he limits a jointure to her 
after his death, the same parties, on the same day, 
execute another instrument by which A covenants not 
to sell or incumber the lands comprised in the term, 
and it is declared that if he shall at any time sell or 
iupomber them, or attempt so to do, the trustees of 
the'j|r;9jl^l leceivih^e rents and profits and apply 


_ think fit for the maintenance and 

sup'll 6f A 'or nirwife, or children or/ie|ue; the 
covenant and, this proviso are^jraadalent ; and void aa 
against a subsequent 
Phiflps V. Emimors, 

LIOITY oFv; JWitts 


Ull X WV, .jp 

Theplain^ 
which hcp*“ 



A’s life estate; 
Covenant, Va- 


in a bond, 
testator, taking 
a simple con* 
lavuls, 4 Russ. 


an assigni 
tract creditor ( 

277 

lUe rules of 
cases to institute suits ^ 

nected with his 

in making a good 
143, *■ '/ 

An application by' creditors whose debts, secured 

t! 


a cniditor in all 
pe^ni , not con* 
to concur 
/, 1 Beat. 


aivpiivoiiiuu try vreuiuirs wnose ueois, securea 
by a trust deed, had been established by decree of 
the court of chaiiceiy. in England, to appoint a re- 
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ceiver over the trust estates in possession of dcfendaint 
the debtor, refused ; it being doubtful as tlie record 
'was framed, whether at the nearing of the cause, the 
plaintiffs would be entitled to a decree. For the 
record to cany the English decree into execution, was 
so imperfectly framed, that the defendant, by joining 
issue on the original record, would be at liberty to 
impeach the securities so established, which he could 
not do on a bill filed solely and exclusively to aid the 
execution of the English decree. HouldUrh v. Ld. 
Donegal, 1 Beat. 140*. Pr. Deckek ; Pn. 

CK1VER» 


male ; the dc^ not registered for several years after- 
wardSf in the interval, judgments recovered against B. 
Held, that the nonrregistry of the deeds was immate- 
rial, and that the persona who so recovered judgments 
against B. ^id not thereby acquire a Ken or charge 
on the settled estate against the issue, deriving under 
the settlement. Burke v. O'Malley, 1 Beiit. 96* 
Lien. 


DEVISEE. 


lb 


DECISIONS OVERRULED, &c. 

'IViltis V. Emits, 2 Ball & B. 225. is not to be 
tbllowed. Fitzpatrick v. Poitcr, 1 Ilog. 24. 


DEEDS. , 


Defendant refusing to execute deed, court may do 
it for him. I W. 4. c. 36. rule 15. 

An instrument executed by foreigners' in a foreign 
country, must on a demurrer be construed according 
to the obvious imports of its terms, unless there arc 
allegations in the bill that according to the law of 
the country, in which it was executed, the true con- 
struction of it is different. The King of Spain v. 
Machado, 4 Russ. 225. Foreign MAT-rsus. 


In the policies effected by t*he Amicable Society, 
there is no exception as to death by the hands of jus- 
tice ; a person insuring his life in that odioe, ahur- 
wards suffered death for a criminal oiK-nce : the po- 
licy was not thereby avoided. Bidland v. Disney, 
3 Uuss. 351. A'lTAlNDEll j FoilFElTUltK Pol.JOY OF 

IxBUltANl'K. 

A grant of a fair or market, with an express grant 
of toll, passes reasonable toll, though no amount be 
specified. Carp, of Romford V. Paulelt, 1 Cromp. & 
J. 67. TtiLL. 

Cross remainders cannot be implied in a deed, and 
are not created as to accruing shares by a limitation 
of the entire estate, to an only surviving child anil his 
issue, or by a gift over of the entire estate in re- 
mainder after the failure of all issue, or by an express 
creation of cross remainders, as to tlie original shares. 
F.dwards v. Allislmi, 4 Russ. 78. Remain deiis, 


Cross. 

Where the answer of a defendant insists that a co- 
venant was inserted without his knowledge or consent 
in a deed executed by him, and that the de^4was 
not read over to him, and thj^ihe ceyenapj^'^lraud 
upon him, such deed eepit|dt 'tioce 

against him as an ej^bUM*, htit it may bq so proved 
as against anoth^dejiklliD t .'whoM , answer docs not 
impeach the vah^dHBHk&e., covenant , Barfield v. 
Kelly, 4 

executed by an of a 

person who had and had 

been occasionallajMlMBlcd, .by iMit^rtspecting the 
management of ® the divi- 
dends of some atbek "i^^aiing thatr there 

was no undue influence; ' ami . that the deefl was ex- 
plained to the grantot by his ^Heitor. Pratt v. Bar- 
her, 4 Russ. ^7. ' . 

A recovery by 4;^ teiiiii &r Gfe, and B, remainder- 
man in tail j affefwards, \iy deeds of lease and re- 
lease, the us^ declared to A for life, remainder to B 
forlife^ remainder to his first and other sous in tail 


To an action of debt or covenant, heir may plead 
riens per descent. 1 W'. 4. c. 47. s. 7. 

An action of debt or covenant may l)c against heir 
in respect of land, descended, though he sells estate 
before action brought, id. s. 6. And it may be main- 
tained against devisee when no heir, id. s.4. Action 
AT Law ; linn at I.aw. 

If the vendor of an estate, the contract for which 
was not cninpit'tc in the lifetime of the testator, who 
was the pnrcliaNcr, is afterwards paid the purchase 
money out of the personal assets, the simple contract 
creditors of the testator shall stand in the place of 
the vendor with respect to his lien on the estate. Qu.? 
if a pecuniary legatee would be entitled to the same 
benefit against the devisee. Sethy v. Selhy, 4 Russ. 
336. Exons. ; Assets, Marsuallino ; V'^enooh & 

PuRCir . ; L EC AI EES. 


DISCLAIMER. 

In order to get rid of the eflcct of a disclaimer, a 
distinct application supported by affidavit establishing 
a s))ccial case is necessary. Sidden v. Lediard, 
I Russ. & M. no. 


DOxVAlIO MORTIS CAUSA. 

Qatrre whellier a donatio mortis cousu is avoided by. 
the fact that a will or codicil is subsc([uently made I 
Whether a remainder may be limited in a donatio 
mortis caasd ? Whether, the donatio rnoitis caustl being 
of a moitgage debt, a gift of the same sum with the 
same remainder over in a subsequent codicil, is to he 
considered a satisfaction I JJambntoke v. Simmons, 
4 Buss. 25. 


DOWER. 

An injunction to restrain a wivlow from proceeding 
at law to enforce her dower out of lands of inheritance, 
purchased from her husband during marriage, refused ; 
the purchaser having ** through negligence, neither 
insisted on having a fine, nor used common diligence 
to ascertain and preserve evidence that a jointure 
had been settled on her ; but the widow having in her 
answer to the original bill, admitted that her husband, 
prcviotife to marriage, had executed an instrument 
settling ah annuity of 150/. on her, in case she sur- 
vived him, together wdth a bond collateral, but of 
which she knew not the contents, restrained from pre- 
ceeUing to execute her writ of dower, till after she 
had aiisw^ed the amended bill.” She is not, as a 
condition connected with the order, entitled to a re- 
ceiver, which would be an equitable execution ; 
neither is she entitled to her costs at law. Power v^ 
Shell, 1 Beat. 48* Vendor and Purcu. 
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I he cliiixi to dowel is extinct on the de ith of the 
widow M hut w, Fatnihet, 1 Knipp, 2^(>. 


I AST INDIA COMPANY. 

Secunty for costs will be required fiom in officer 
in the «-civice of the > ist Indii Coin^ iny Pn ell v 
Bermnd, lHog 144 J’uiitk Oiriciiib Pit ( osib, 
bctuniiY 


I CCLl STASTICAL PI RSO^S &.c. 

1 conveys by bu^i^in ind sile the idvowson of i 
iLCtory to J I , the incumbent beiu^ then to the 
knowlcd^i of both paities at the point ot de ith , but 
it did not ippear tlidt either paity hid any particulir 
cleik in view for the next picsentition oi that the 
cliik aftLiwiids piLsenUd knew my thin^ of the 
trinsKtiou. llela (leversing dccisuinsct the couit 
of (^leit be««Mons ot C litstti in 1 of tli( c ouit of K I ) 
tint this wxb not simony, so is ti *1011 oii/l tin bishop 
to iej((t the cluk in v. P/ f ili t t 1 Ouw, 
N S 410 


1 J]( iMlNl. 

A piity who Ind commcin cd pioceodings by eject 
incut, 1 ct jrc he got notice of tlu. qip nutment of i rc 
» fiver o\i r the lard m c I not ni ike iny ip die ition to 
the eouit until he is reidy ti execute ins htlnte 
J uHiend V, S iie iiU 1 Ho^' 99. 


ILTCIION. 

A, being tenant for lift ot a Icneliold for years, with 
renninder to 11 afu i devisin^ one t t itc to 11 in 1 1 1 
bcqucithed to him the Jeaseholid iin his Id with 
icinaindei ovei ind give him il li usiiiu of Ins 
T( il ind peisonal piopcity ,11 toik j sioii oi the 
residuary fslilc sufKred a recovery ot tiie inids ch 
Msel to him in tail, acted as the ibsolut ownci of 
tl e le isclioid c st lie and outiued the t i t n which 
the leise was granted, having pi evioiisly dcc|uifel 
new interest iii the demised piemiscs Held tint 
B elected to take under the wiil, and w s hound i > 
give eifect to the devibc of the leasehold i as our of 

the icmaindbr mm Gidc/c/^s v 3 Hues. 

241. IlCLbl 


TLICjIT. 

D having an estate for life in lands, asswned them, 
tcgctiiei with certain fuiniture to trustees foi ninety 
nine year in trust to pay to the ippell int 5000/ a 
year , and to his creditors, parties to tiie issif^nment, 
hve per cent, upon their respective debtb tlip nedi 
tors generally ezee uted the assignment, by which they 
covenanted not to sue the appellant , but P and B 
having obtained judgment, sued out a wnt of pen 
f adits under which the sheriff boiscd the goods of 
D , but refused to sell in consecnience of a claim by 
the trustees , P and B then filed a ere litor’s bill in 
cham ery in Ireland, stating these facts, and settin^ 
forth in put, the deed of tiust and assignment as it 
appeared in the registry, but alleging that jfoey where 
Ignorant of the trusts, prayed that the defendants 
anight set forth the deed, and that the cieditors might 
have power to elect, to take the benefit of the deed, or 
otherwise that it might be declared fraudulent and 


\oid as to them, and that a receiver might be ap- 
pbinted. Aftii the bill was filed, two of the tiustees 
died and new ones were appointed. D and the sur* 
vivin^ trustee put m tiieir answers. In 1824, P and 
B fiied a supplement il bill, setting forth the deed, 
and stating that under it, D wis entitled to a rert 
charge, issuing out of the lands, and that they had 
sued out an c le^it a^ iinst D for 1000/ directed to 
the sheriff ot H who letuined that D and Ins trustee 
was seised ot i ficcliold icnt, issuing out of lands in 
the county of II, one moiety of which he had deli- 
vered to P ind B to hold till they had levied the da- 
mages milked upon the wnt they chimed by this 
bill to be entitlecif either to i moiety ot the lands, or 
of the rent chirgc, or to have sitisfaction of their 
judgment out ot the amount p i\ ililr to D under the 
trasts of the deed i he loicls hel 1 (confirming the 
|udgment of the master ot the nils the lords com- 
missioniis md the loid chancellor ) that certain or- 
dels ij pcintiug a iccciier md icsti lining the surviv- 
ing tiiistce fjoin p lying the inrniitics to D, weie 
pioperly made also that the detec ts m the sheriff s 
letttin to the olegit weie imiii itc n il is no return was 
Il ''c iiy, m I that the serving out in c le^it wis suf 
f c ,^iound 4lic ccjuity ml fuitliei thit one 
el ,,it is sufiiLient iltliou li the rent he piy ible out 
oi hiids m thiec counties 1 d» Dill n v. Ha^ett^ 
2Bli^h, N S 241 liiLST 


1 QIHFABLL RET IFF PRIM Nil 1) BY ACl 
OI (OURl. 


Jn i couit of ecjuity^ 1 debt seruied by bond may 
be eiiiicl beyond the penalty of the bond if the 
dcbtoi has by injunction rcstiumcl the cieditoi from 
p occedin„ it I w, and tiieic hi been no misconduct 
on the pail oi the c lecbtor ( ml \ C nl iRiiss. 
COB Bond Pinali\, Ivrtnisi 1 1 iond Pi- 
VAI i\. 

I quity will in cises cariy a debt br\ond the 
peu ilty IS wheie a nun is kc pt out of Ins money by 
in injunction or is pi evented fiom goin,, on at law. 
Dinal V leittf Show P ( , 15 S P 2Ch Ca. 
182 I8b II lie v flntat 1 Vern. 35U and see 
notethiie Bond Pinaiin 
( rqjddor having been lestriirc fiom piocuding at 
liw on i count of dKiee obt lined, illuwed to prose- 
c itc suit wlieic jicieeding ui electee delayed for 
some scars P uelt\ M ulluoith, Z Mm\ 183 Ciiih- 
niic II s Suir , Pm J'kru 
^\ 1 ere the st itute of limit itions attaches a demand 
pci lin^ the retention of i hill in ec^uity, the validity 
of the debt being dirceted to Ixi tiie I at law, the court 
restnmed the debtor from insisting at law on the be 
mntof thfl stat. Sudeheld v Vnu, 2Y &. J. 73. 
s P.^^^;iVern 74. Inji m 
I t IS a genera) rule that when a party is picventecl 
by act of court from proceeding to establish his right 
at law. It IS the duty of to see no injury 

arise to him in eonseaiHH*^ its interference. 
O Donil V. Bfowne, 1 9^1 S. P. 6 Ves. 

Creditor poevented frej^ judginent by act 

of court of equity, put m aiinuLsitaatiou as though 
he b id PuHen^ v. Warr0s^ B 93. See also 
O D leL v Browne, 1 Bltfl 9c Maxisi . 

Juurfii-M. 


ESTATtf. 

Where a testatoi directs his just debts and funeral 
czpcnees to be fully paid and saUsfied by his czautor 
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tli«Teiiiafter named^ (it is a condition iranosed lipon 
the executor to satisfy the^ testator’s depts and fu- 
neral dxpences, as .far as afi the property which he 
derives under the testamentary disposition will extend, 
nyhether real or personal# Henwell v. Whitaker, 3 Russ. 
348. S. P. FiucHy. Hatienby, id. 345. note. 
den V. Jjunder, id. 346. note. Will, C. or ; Exons. 

VUTttS, &C. OP. . 

A demise of lands to A for paying his son 501. 
when of the age of twenty-one years, gives A the fee 
beneBcially charged with the payment of 501. Abrams 
V. Windhup, 3 lluss. 350. Will, C. of, what Es- 
tate. 

The statute of 25 Geo. 2. c. 6. does not extend to 
wills of personal estate only, and a legacy to a person 
who is an attesting witness to such a will is not void. 
Emanuel v. Constable, 3 Russ. 436. Will, C. op, 

WHO MAY MAKE ; pR. EVXD. WlTNXSS, COMPETENCY ; 

Legacy ; Stat. C. of. 

A gift of real estate to A for life, with remainder to 
her children as tenants in common ; and in case A 
should die without leaving lawful issue, then with 
remainder over, is a gift to A for life, witli remainder 
to her children for life, with remainder to A in tail. 
Parr v. Smndels, 4 Russ. 283. ^ Vill, C. of. 

A ^Ift of personal estate to the wife for life, with a 
direction that after her death one moiety thereof shall 
be at her entire disposal, either by will or otherwise, 
amounts only to an estate for life in the wife, with a 
power of appointment. The sale by the widow of a 
sum of three per cent, stock which constituted nearly 
the whole of the residue, and the investment of the 
proceeds in the purchase of long annuities in her own 
name, docs nut amount to an exercise of her power. 
Keith V, Seimoiir, 4 Russ. 268. Will, C. op, what 
Estate j Power to appoint j Power, Execution 

OF. 

A, being tenant for life of certain preiAiscs, with a 
power of limiting a jointure to his wife, a settlement 
IS executed on his marriage by wliich he demises the 
lands of which he was tenant for life to trustees for a 
term of ninety- nine years, on trast to secure the pay- 
ment of a yearly sum to bis wife as pin money during 
the coverture, and he limits a jointure to her after 
his death. 'I'he same parties on the same day exe- 
cuted another instrument, by which A covenants not 
to sell or incumber the lands comprised in the term, 
and it is declared that if he shall at any time Sell or 
incumber them, or attempt so to do, the tiustees of 
the term shall receive the rents and profits, and apply 
them as they may think fit for the maintenance and 
support of A, or his wife or children, or issue ; the 
covenant and this provision are fraudulent and void 
as against a subsequent incumbrancer of A’s estate. 
Phipps Ennismore, 4 Russ. 131. Covenant, Va- 
XxoiTY OF ; Debior & Cni^^FiiAvn o^^ 

Lessee for lives renewabl^iw e^.vriSt$i^^j)pined 
from committing waste tosmng uoAeri if w allows 
a large anear uf mtHm^.beQome^due. White v. 
Nouilan, 1 Hog. 

A tenant for lil^llHyi^ which is 

held with a tenanljHmpil^^ra^^ bound to 

renew. Capet 

NEWAI.OF. 

A testator gives- <^|^mty^n^'^»euniaiy lega- 
cies, and thea 'ijM|M Mg* ^^due and re- 
mainder ot‘ his '«£b4l|jV^yb(dd|^ leasehold es- 
tates to trustees Wr the gijfl^d banmtof his clnldren. 
The anouitji^'.and pecuntary>legacies given prior to 
the devise aiu>ielf;dtim^np^^ the freehold and 
copyhold, andMeamolC%letes« *Cole v. Turner, 
4 Russ. 376. W^C.’oF. : 

A gift to A and B, '• whom I appoint my execu- 
tors, oFall 4hat 1 possess in any way belonging to 
me, jbgg^them freely to bs possessed of or enjoyed. 


what^M nature or/mahti6r it may be,” will pass the 
fee shilple of real estate. Thomas v. Phelps, 4 Russ. 
348. Will, C. af, what Estate. 

Devise ^ the residue of realty and personnlty to 
testator’s tilPO sons as joint tenants. They for twenty 
years after the father’s death carried on the business 
of farmers with such estates, and kept the monies 
arising tlicrefrom in one common stock, and with 
part of such monies purchased other estates in the 
name of one of them, but never in any manner en- 
tered into any agreement respecting such farming bu- 
siness, or ever accounted with each other : Held, that 
as to the leasehold and personal estate, which passed 
by the will of the father, tho two sons remained joint 
tenants ; but that as to all the after-purchased es- 
tates, they wem tenants in common. Morris v. liar- 
rett, 3 V. &c J. 384. Estate, Joint Tenancy; 
Will, C. of, what Estate. 

Persons having only estate for life, enabled to con- 
vey the fee when estate ordered to be sold. 1 W. 4. 
c. 47. s. 12. Trader. 

Charge on estate in settlement must be so raised as 
not to fall unequally on tenant for life to benefit of 
remainder-man. Devise to trustees to sell forpay- 
iiicut of testator’s debts, and subject thereto to A for 
life, mns waste, remainder to his first and other sous 
in tail. 'I'hc trustees sold timber on the estates, and 
applied the proceeds in payment of the debts ; Held, 
that A was entitled to have the amount raised by sale 
of part of the estate, and paid to him. Davies v. 
Wrstcomh, 2 Sim. 425. Tenant for Life & Rem.- 
Man. 

Devise of lands, subject to 1000/. to be raised for 
the testator’s daughters, to ati annuity of 37/. 10s. to 
his widow, and to all such incumbrances as miglit 
happen to bo thereon, docs not exempt the personal 
estate from the payment of a mortgage thereon. 
Phillips V. Parker, 1 Tatnl. 136. Will, C. of. 


EXECUTORS. 

One of several executors receiving part of the per- 
sonal estate, which he hands to his co-executor, who 
wastes the estate, still remains peisonally liable ; 
but because he liappens to be executor he is not lia- 
ble for monies which he received for the purchase of 
a freehold estate of the testator, and which he receiv- 
ed as the agent of another person empowered by the 
will te sell it, to whom he had paid over the amount ; 
but is perfectly justified in so paying it over. Davies 
V. Sparling, 1 Tam. 199. 

Devise to trustees and their heirs during the life of 
A iu trust for A, and after his decease, to B in fee. 
The trustees recover, in his life-time, damages for 
breach of covenants in. a lease granted by the testatrix, 
and still subsisting. A dies. The damages belong 
to her estate. Noble v. Cass, 2 Sim. 343. 

By see. 19. where feme covert is executrix, hus- 
band shall be deemed a trustee within 1 W. 4. c. 60. 
Husn. 5: Wife; Trustee. 

Stock standing in name of lunatic executor or his 
testator, committee to transfer the same. 1 W. 4. 
c. 60. a. 4. Lunatic. 

Executor's rights not affixited where there is no 
person to take undispoaed residue. 1 W. 4. c. 40. 
s. 2. Residue. 

Exectttora to be deemed trustee for peiaons entitled 
to residue of personal estate. 1 W. 4. c. 40. s. 1. 
Rsa{DUE«> 

Personal estate not disposed of by a will drawn by 
the confidential counsel {the sole executor), without 
informing the testator of the legal efiect of the will : 
Held to be a trust for the next of kio. Segruve v. 
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Kirvan, 1 Beat. 157* Princ* & Agent; BarEIs- 
TKR ; Fraud, Concealment. ‘ 

Debt to the crown, levied out 06 lands moitgaijfM 
by debtor subsequent to becoming indeb^ to the 
crown. Held, that all the estates of wlwh he was 
seised whilst a crown officer, must, according to their 
rateable value be . contributory with the mortgaged 
premises to pay the dqbt ; excepting, however, lands 
purchased under degree of foreclosure against debtor, 
the purchaser not having notux: of the crown debt, 
and having got in an old judgment against the ances- 
tor of the aebtor. The court would itself Ire the agent 
of a fraud, if it displaced a title given by itself, where 
the proceedings were in all respects conformable to the 
rules and established law of the court, the purcliaser 
paying his money into court, and the convey- 
ance made under its sanction, and every thing trans- 
ncte<l. not only with regularity, but opiimA Jide by the 
purchaser. But although all the estates are tlms con- 
tributory, in case of the mortgagee, yet, as between 
the debtor’s eldest son deriving under settlement, and 
purchasers from the son. the contributoiy fund must 
be so marshalled, as to make the son’s remaining pro- 
perty first applicable, and if that l)e insufficient, the 
portion of the last purchaser must be applied, b.^fore 
that of any prior purchaser. JfarUy v. () 'V.-'.’rM/, 
1 Beat. 61. Extent. 

Whether fines on renewal of ie:..-.os ou dcatii of td- 
natic arc to be considered real or personal estate/ 
1 W. 4. c. 65. a. 21 . 

The court sitting in bankruptcy, has no jurisdiction 
to order the jrersonal representative of a deceased as- 
signee to account for the personal estate of the bank- 
rupt in his hands. Kxp, Crowe, 1 Mont. & M.281. 
TneL. C. thought that an admission of assets on the 
pait of the repiescntative would make no diil'crcnce. 
Account ; Jurisdiction. 

If the vendor of an estate, the contract for which 
was not completed in the lifetime of the testator, who 
, was the purchaser, is afterwards paid the purchase 
money out of the pc^rsonal assets, the simple contract 
creditors of the testator shall stand in the place of 
the vendor with respect to his lien on the estate ; 
Quare ? If a jx^^uniaiy legatee would be entitled to 
the same benefit against the devisee. Self/y v. iSeiby, 
4 Uuss.336. Vend. & Purch. ; Legatees ; Devisee. 

An executor who is employed by his co-executor 
as his agent, to sell an estate, which, under the will 
of the testator the co-executor alone had pnwer to sell, 
and who hands over the price of the estate to his co- 
executor, is not accountsmlc for the misapplication of 
that price by the executor, because he had no legal 
right to retain it, although by the will of the testator 
the price of the estate, when sold, was to be considered 
as part of his personal estate. JJames v. Spnrliitg, 
I Russ. & M. 64. 

A testatrix appointed A B to be her executor, to 
see that her will was put in foriee. The executor is a 
trustee for the next of kin. Oraddon v. Fairaiid, 4 
Russ. 87. 

An agent named executor, is not entitled to charge 
commission on business done subsequently to the tes- 
tator’s death. Sheriff v. Axe, 4 Russ. 33. Prjnc. 
& Agent ; Account, Allowances. 

By a marriage settlement, stock, the property of. the 
husband, was settled in trust for the separate use of the 
wife during her life, and after her death, for the hus- 
band if he survived her, but if he died in her lifetime, 
then for such persons as he should by deed or will ap- 
point, and in default of appointment, for his executors 
and administratoiB ; the husbaud died in the wife’s 
lifetime, having appointed an executrix, but without 
exercising his power : Held, that the executrix was not 
entitled to the stock benefictally, but diet it was to be 


administerejl by .her as part of his general personal 
estate. Collier v. S^ire, 3 Ross, 467. Will; 
C.op. • 

The husband by his will , bequeathed as follows : — 
** And unto my wife ( who I '^ake fol^Jind wholW 
executrix) 1 give my house, with ell niy. household 
furniture, as also allmy^plqte, linen, china, books, 
linen and every other article belonjittg to n^ both in 
and ont of my house, and which .-'ttiay not be herein 
mentioned, she being subject tu the payment of all mv 
just debts, funcial and testamentary expenccs : ” Held, 
that the benclicial interest in the settled stock did not 
pass to the wife. Collier v. Squire, 3 Russ. 467* 
Will, C. op. • 

An executor or trustee is not to be allowe^ without 
question, the amount of bills of costs, which he has 
paid bond ffde to the solicitor to the trust ; and the 
master, without regularly taxing tlie bills, will moderate 
their amount. Johnson v. Telford, 3 Russ* 477. Ac** 
COUNT, Allowance; Pn. Costs. 

If ail executor acting botiA jide, and under a convic- 
tion, that the assets are amply sufficient for the pay- 
meul of the testator’s debts, permits specific legateea 
to retain or jHissess themselves of the articles bequeath- 
ed to them ; he wilb be answerable for the value, of 
those articles with interest at four per cent, if there 
should ultimately be a deficiency of assets, altbough 
the deficiency should be occasioned by subsequent 
events which he had no reason to anticipate, and the 
court will direct an account to be taken of the value of 
the property, so possessed by the legatees, and interest 
to lie computed, unless it is certain that the assets 
w'lll ultimately be sufficient to pay all the creditors. 
Spode V. Smith, 3 Russ. 511. 

Where a bill was filed against the devisee of ‘the 
leitse, praying that the lease might be declared void, 
and the defenilant insisted that if tlie lease was set 
aside, the plaintiffs ought to repay the monies expend- 
ed by his devisor, in the improvement of tiic promises ; 
the executor of the devisor who had assented to the 
devise of the lease, was not a necessary party to the 
suit. Matpasy, Ackliind, 3 Russ. 273. Pl. Par- 

ITES. 

A testator gave his property after the death of his 
wife to trustees on trust to pay the interest and profits 
to his two daughters J and K to their separate use, 
with a direction to pay to and apply for the benefit of 
A, tbe*son of F., 200 l annually, when he attained the 
age of twQuty-ono years, and before that peiM, 
such p{irt of the 200f. b^ueathed to him as might 
be judged proper ; he then gave his daughters power 
to dis|K>se of the principal by will, to their children 
or grandchildren respectively, “ excrat.lhat jiropor- 
tion of principal given to £, and wm which the 
interest is to arise to my grandson, namely, 4000/* 
which saiq,ih^ be^my giiimson’s property r’ and in 
case died without issue, he 

limited m ih^ of the fun^^er to the other daugh- 
ter, her cbildfen, ,or.gTaiidc|ul^ili, V The uiecutrix 
having in mistake ma4e wlypNfeA, in respect of 
his annuity, for %yfo ywfB Sllmjw twenty- 

one, was entitled to felsu& mia Imi of the future pay- 
ments of the* aunuitn -^^Minie^jhthorizing her to 
retain them, and after the4leGree 

had 'been pa^j^end entM^t^tagular. Liveeey v- 
Livetey, 3 KusftxSi?/' SJl^j^wtjgierBed, id, $42. 
REIMBURBEMElrT ^ ; 

Pb. OltDBR. ' 

If letters of adminiatrdtum & .grauii|£;lo in infant 
under which he receives. assets of 

the intestate, an account canljfi6ttt(£iEhe^ respect 
of his leoeipU during infancy .TQfMioirih v. South- 
gate, 3 Russ. 324. JurANT ; Aidcovnt, 

Where a testator dueci|;j^is just debts %iid ftiAerel 
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expencos to be fully paid and satisfied, by his executor 
thereinafter named, it is a condition imposed ypon the 
executor to satisfy the testator’s debts and fundtal ex> 
penscs, as far as all tho property wliich he derives 
under the testamentary dUposilion will extend, whether 
real orj^rsonal. He^witlly* U'fiittiker, 2 Kuss. 343. 
S. P. Finch v. Hattcnley^ id. 345. note. Brigden y. 
Lander, id. 346* note* Will, C. of ; Estate 
Real. 


EXECUTORY DeViSE. 

Devise to A and B and their heirs, to sell and dis> 
pose at their discretion of all the testator’s ri^ht in S, 
beloDj^ng to the manor of IVI, and all his right in M, 
if an act should pass for inclosing the same within 
twenty years, to pay the proceeds to the several per- 
sons therein mentioned. An inclosure act passed 
within the twenty years, and various allotments were 
made in respect of the testator's estates ; Held, that 
the devise was in tlic nature of an executory devise to 
take efiect on the passing of the a?t. And the decree 
declared the parties claiming under the devise, to be 
entitled to one-foiirth part of ll»e monies produced from 
the sale of the allottnents in 8, in respect of the testa- 
tor’s messuage and lands in 8, and to the whole of the 
monies produced by the sale of the allotments in respect 


of the lan^ in M. Gardner v. Lifddon, 3 Y. & J« 

3^. "-WlLO, C. OF, WniAT InTEUEST. 


EXTENT. 

Debt to the crown, levied out of lands mortgaged 
by debtor subsequent to becoming indebted to the 
crown ; Held, that all the estates of which he was 
seized whilst a crown officer, must, according to their 
rateable value, be contributory with the mortgaged 
premises, to pay the debt ; excepting, liowever, lands 
purchased under decree of foreclosuiie against debtor ; 
the purchaser not having notice of the crown debt, 
and iiaving got in an old judgment against the ances- 
tor of the debtor : the court would itself be the agent 
of a fraud, if it displaced a title given by itself, where 
the proceedings were in all respects conformable to the 
rules and established law of the court : the purchaser 
paying his money into court, and the conveyance made 
under its sanction, and every thing transacted, not 
only with regularity, but optima fide by the purchaser. 
But although all the estates are thus contributory, in 
ease of the mortgagee, yet, .is between the debtor’s 
eldest son deriving under settlement, and purchasers 
from the sou, the contrihiitoiy fund must be so 
marshalled, as to make the sun’s remaining property 
first applicable, and if that l)C insufiicicut, the portion 
of the last purchaser must l>c applied, before that of 
any prior purchaser. Uarlly v. O' Flaherty, 1 Beat. 
61* Kxoiis. Assets, marshalling. 


FINE AND RECOVERY. 

What persons may appoint attorney to surrender 
lands for purpose of suffering cominoii recovery. 1 W. 

4. C.65. 8. 11. 


FOREIGN MATTERS. 

An instrument executed by foreigners in a ^foreign 
country, must, on a demurrer, be cuiistiued according 
to the obvious imports of its terms, unless thcie are 
allegations in the bill, that according to the law of the 
country in which it was executed, the true construction 
of it is different. The King of Spain v. Machado, 
4 Russ. 225. Dleiis, C. of. 

A bankrupt assigning his property to his assignees 
Under a French commission, cannot afto^aids be sued 
in a British court by a cre^fitdif fer a.debj^hehaa proved 
under it. Quelin v. JUoutoti;' 1 Kna|m. 2(5dl 

Scmble, that;fLf|ei!: th^ of a Frencii commis- 

sion of baiikrup||^]!j^||iM^ could sue in a British 
court for a debt C(Hii^iffi|£in France,, even though ho 
had not provedft^f^dH^^obmmisiubn. Id, t/i. 

A Scotchman^^ MSM^ tlie- English form made 
in England, gay#^«Bp hil jfeiBonal estate to 
trustees, of ^ho^ QOt ell, were sesident in 

Scotland, out in the pur- 

chase of lanas or rents ofiijtheritaLm in fee siinple, for 
the. intent e^ressed in an instrument of even date 
with hia willj; 'gnd by that instiument, he directed the 
trustees of hU will to pUv the rents annually to certain 
. ArtheMrustees, who at all times were to be persons re- 
siding, within twenty miles of Montrose, to be by them 
applied to the relief of indigent ladies in Montrose, or 
.ifithiit twenty miles of that town. Held, tliat the 


bequest was void under the mortmain act. Alt, (Jen, 
V. Mill, 3 Russ. 328. Ciiaritv, Mortmain ; Setn- 

LAND. 


FORFEITURE. 

Forfciiturc of copyhold not incurred by infants, 
femes covert and lunatics refusing to pay fines on re- 
newing, or to appear. 1 W. 4. c. 65. s. 9. 

In the (Kilicies affected by the Amicable Society, 
there is no exception as to dedth by the hands of jus- 
tice ; a person insuring his life in that office, after- 
wards suffered death for a criminal offence, the policy 
was not thereby avoided. Holland v. Disney, 3 Russ. 
351. Deeds, C., of } Ati ainuer ; Policy of In- 
surance. 


‘ FRAUD. 

Where land, generally reputed to be water meadow, 
aUliough there was not always the uncontrolled use of 
the water, was sold by the assignees of a bankrupt, by 
the description of uncommonly rich water meadow, 
this was held not to be such a misrepresentation as 
would avoid the sale. Scott v. Hanson, 1 Russ. & M. 
128 . Vend. & Purcii. 

A transaction cadnot be considered as a family ar- 
rangement, where the doubts existing as to the rights 
alleged to be compromised, are not presented to tlie 
mind of the party interested. Jlareey v. Cooke, 
4 Russ. 34. Settlement of Family Disputes. 

If an agent employed to purchase an estate becomes 
the purchaser for himself, he is to be considered as a 
trustee for his principal. Lees v. Hutiall, 1 Russ. 5c 
M. 53. Pain. & Agent. 

Where a feme covert having separate property joiua 
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m i secuiily for money 'idvinced to her husband, the 
luuit lets upon It, not \s m i^ietment to cImu^ hti 
sop unto piopeity, but as in C|Uitibl ip[iomtiuciit 
uii lei tl»L stttknieut, to be si A oil t om the rents 
in 1 profits of tint property, ind not by sale oi moit 
gigc If the feme covert in ists upon the exercise of 
undue influenoe by the husband sifb must prove it, 
and it IS for the pliintiA to prove i ne^atue held 
V. Soule, 4 Ru»s« 112 Hi sb & Win , Pu. I \ii> 
Om s 1 noBiNDi 

1 he holders of shires in i loiiit stock compiny pur- 
chised immediately fietii the c oinpiny , ire entitle to 
relief in equity against the fi ludulcnt conduct of the 
diibctors. Jill my rr, 2 Sim 284 loisTbiocK 

CoMPiVY PeiirsTHSiiip. 

J*ei«ondl cstite not disposed of by a will, diawn by 
the confide nil d I ounsci, (the soU exccuioi,') i^ithout 
iiifoitniu^ the testitorof the Icj^jI effect of the vc ill, 
hold, lube 1 tiust foi the next of km v. 

J\iiu in, 1 i cat 157 1 son. Hi nlj iMiubsiLO, 

PiiiM \ Ac L r 13AnuibJJ-ii. 


IRAyOULPNr CONVE\ANCES, &e, 

Limitahoiis ind devnes of portions for c hildren are 
not ificcted by 1 \\ 4 c 47 as to traders. 1 W • 1, 
c 47 s 5. PouiioNs. 

J he couit wdl not issist % paftv in f^overing an 
estate con\c)fd by him for an illegal purpose, sueb as 
to cnible the gnntee to vote at an election, or bit in 
parli imeiit Gtoiei v. Giwe^, 3 Y. dt J. 163. Fuh- 
1 le 1*01 ic s . 


iiiii NDi ^ sorii llES. 

Act IV t c 50 It fMititi^ lonve^ inecs, dec., of 
estitc \c , icsted in tiustccs ^.c , extends to peti- 
tions 111 lie of iiiendly soi leties 1 V\ • 4* c. 60. 
s. 21. 


(iVMBTiNCi 

Ihe couit viill not resti iin < imim s c lois m their 
Gximmitnn uion an allc it ion tl it t c 1 ^ rl of the 
exaniinitic n is t » piocuic cvi It n e i uu t the pii s 
ex limned istoptiuUisi luiielb} umn^ I / 

1i l It H, IG J 10 H\M<\ ( ClMMlSblOM I s 

1 XASIINATION 01 Pll 1 MO DlMURHI K 10 InIIU 

noi Aioiiibb. 


OIMHAL OUDl U, (\ OF 

Hy tholuty seventh ot the new oideis, every ip 
pbc ition for i new trial must be m ulc to the jud^ 
who directed the issue the saiui |uiis lie tion is me int 
ilthou^h the jud r mi} have rt i ned I tnti v. 
i c^cs, 2 Siin H9 1*r Nrwliiiu 

Ihc till teenth Older does not ippl\ to the rise of 
111 diiswei filed Ik tore the hisidi> cf 1 istcr lei in, 
1828. i/iifisv iitiMis It, 2 '^iin 431. Pn Hii 
Ami NbstrNT or 

\\ hen bill is hh d, i second amendnu it c nnot 1 1 c 
place, witliuui i special motion, under t General 
Ordei, Apnl 3 1H28. laiUtmy,VyL Baines y, 
)l i/soic, 1 lluss &M 1. Pi Amenduint 

Ihc sixtieth oi the new ordcia extends to the pn- 
duetion of bcoks and papers unde ordeisoi decrers 


made bofoio tl c diie of the new oidcis. Ibe master 
it to CM 1 C ISC the discretion iveii him by the sixtieth 
u dll, to dctciuiiiu ixliat bool s oi papeis hall be pro- 
dueul then h the older or du ice umlu whn li he is 
1 1 ( lin^ It (pines the parties to piuducc on oath all 
be ks ( ul pipeis In mu </ Put li if I lintii muf, 
Se 1 lluss & M 25 |*R PiioiLciiovoi Dlvds. 

I ndci the eigbtienib of the new oieltis ]mbhcation 
liny Ik cnlui^cuon ifhdavit, without notice Hioun 
\ h 1 lluss &JIVI 77 Vll 1 Vll) INLAKGINO 
Pll lie viir s 

A petition I iLsciited by the binkiupl m pe rson, ind 
which he appe us in person to support, is not witiiiii 
the order of the 12th \ugusi 18b9 In mu Biuct, 
4 Rusa. 223. llAXhes. Pitiuun, bie saiuhi op. 


GUARDIAN AND WARD 

Af locTncnt may be made b> guardian of infants, or 
committee s of lunatic, with appiobalioii of court, aig- 
iiifnd ly the petitim 1 W. 1 65 s. 26. Lu- 

MiK Ac rei 1 11 M 

W here prisoner is lunatic , 6cc , though no commis- 
sion his issued, court iiiiy ippoint a guaiditn to an- 
swer, iiid discharge defend int from bn contempt. 
I W . 4. c. 36 rule 9. Pn PitisONLR. 


IILIR AT LAW. 

lo an action of debt or covenant, heir may plead 
iunsper de^ejit 1W.4. c 47 8.7. 

Action ot debt or eoveuant may be against heir m 
respect of lands descended, though he sells estate be- 
foie K'tioa brought Id. s. 6 And it may be main- 
tained against devisee where no heir. Id. s. 4. 
AciiON srLsw, Dpvisje. 

Where heir of surviving tiustee of real estate not 
known, or refusing to act, a peibon appointed to con- 
vey. 1W.4. C60. S. 8 iRUSTEb. 

Heir of vendor or nominal purchaser, where to be 


deemed trustee eftor d&raf forM^ific performance. 
1 W. 4. c. 60. s- 16» iPfuBcii. , Trusitf. 

Wheie heiress tocoqM » fbme covert, her hus- 
band deemed a tnisteeW^^W^ 4. c. 60. •» 19. 
Hi so, & ^ ^ 

A testator being absolute owner of pome copylmlds, 
of Which lie had bten a4inittcd teimnt* ana having 
the legal feo of othei copyholds hSiaD af the same 
manoi, to which be had not been admitted, but subject 
to tiusts under which he was, m equity only, tenaut 
for life, with remainder to his ton ih tail, lemainder 
to himself in fee, surrendered to the use of his will 
all his copyholds holden of that manor, or which he 



1478 


HEIR AT LAW— HUSBAND AND WIFE. 


was anted of, or entitled to, in possession,, reversion, 
remainder, or expectancy ; he was subseqnenj|,lv ad- 
mitted tenant of all the copyhold whicii wede mj^t 
*to the trust, except the moiety of one tenement, and 
afterwards made a will devising all his hereditaments, 
freehold and ^copyhold, in possession, reversion, re- 
mainder, or exj^tancy^ to trustees and their heirs, 
upon trust for his son for life, with remainder over. 
Ireld- that the surrender and the will passed Iroth the 
legal and beneficial interest in all the copyholds upon 
which the surrender operated, including those of 
which the devisor was in equity only tenant for life, 
and that the son was bound to elect whether ho would 
give effect to this general devise, or insist upon 
the benefit of the equitable estate tail, which he took 
under the old trusts, to which some of the copyholds 
were subject. Abdy v. Gordon, 3 Russ. 278. Will, 
C. OP, w.HAT PAssRs ; Copyhold, Suuiif.nj3Lii of. 

The heir of the mortgagee to whom the legal estate 
in the mortgaged premises had descended, is a neccs- 
aaqr party to a bill of foreclosure, filed by the execu- 
tor of the mortgagee. Scott Nicoll, 3 Russ. 476. 
Mortgage, Foufclosv RE OF ; Ft.. Party; Mort- 
ooR. fic Mortgef.. 

The rule that the purchaser of^a reversion must 
prove that he gave a full price, has so long been consi- 
dered as settled that it can be altered only by the court 
of appeal. Hinchunan v. Stnilh, 3 Russ. 433. Pit. 

KvID. Owns PllOBANDl. 

If in heir at law, nllcjging insanity in a devisor, file 
his bill against the devisee, and he fail in the issue 
deoisavit vel ntm, he shall pay the costs of the issue, 
but not the costs of the suit, unless he might have 
asserted his claim by ejectment, and then his suit will 
be deemed vexatious, and he will be ordered to pay 
the costs of it. Scarje v. Scaijl, 4 Russ. 309. I’n. 
Costs; Pr, Issue di-.visavit vet. non. 

Heir at law, on being served with subpoena sri. fa, 
may show cause by luotion why doorec in original 
cause should not be revived against him, Cox v. 
Maciuimara, 1 Jlog. 12. Pii. Motion. 

Where a pecuniaiy legacy is given by a testator to 
his heir, the word is to be understood in its legal and 
ordinary sense, unless controuled by the context of the 
will, and the heir at law will take the legacy, and not 
the next of kin. ' In such a case it makes no differ- 
ence that there are three co-heirs. Mom$<*y v. Bla- 
mire , 4 Russ. 384. Will, C. of, who take ; J^ext 
OF Kin. 

A Scotch heritable bond, though containing a per- 
sonal obligation, carries with it the personal right, as 
being^MS nobilius, and descends to the heir, and will 
not pass by an English will. Jemingham v. Herbert, 
1 Taml. 103. Will, C. of, what passes. 

Auheir at law questioning the sanity of. his ances- 
tor, is entitled to an issue devwdvjt vel non, and if he 
fails, will not be compelled to payrmts, if t^e incum- 
brances justified him in ue ^iksim > }>ut costs 

will not be allowed him. Smith JDeatj/iar, 3 Y. & 

378. Fii ^ oare -pRVxSA vit vcl non. 

In a ciflm*a. ,pf the real estate, 

where there was ibe executors re- 
fused to prove that the heii- 

at law must with the 

will annexed, obtmaiS ft^M rieMo a deficiency 
ofaaaets. Fl. Party. 

If an estate be iOj^e lifetime of the 

party to whom it lielonged, "and he'dics within ^fort^ 
days from the.execution of the conveyance, his heir 
may i^ovm it ftem the purchaser, tinder such cir- 
cmnstinces he caanot have the estate restored without 
reftindihg the price paid for it. But where the price 
iNtf been paid to other persons, the purchaser caniiot 
can Ujpon the heir to repay it, but must recover it as 
from those to whom it has been given by the 


dec«i8^^ /etmar, 1 Knapp, 663. Vend. 

fit PtTRem. ** 

The infant heir and only son of an intestate, was 
joined with his infant sisters in a bill against the wi- 
dow and administratrix of the intestate ror an account 
of his real and personal estate, and for a guardian and 
maintenance : held, that the interests in the real and 

S ersonal estate were distinct from each other, and a 
emurrer for multifarinusness allowed. Dunn v. 
Dunn, 2 Sim. 329. S. P. Maud v. Arklom, 2 Sim. 
331. Pl. Bill, Multifariousness; Legatee ; Pl. 
Parties. 


HOUSEHOLD furniture. 

A bequest of household furniture and other house- 
hold effects, in a dwelling house and premises, com- 
prises all the properly placed there, either for orna- 
ment or for use, or consumption in it. Cole v. Fitz~ 
geraUl, 3 Russ. 301. Will, C. of, what passes. 


HUSBAND AND WIFE. 

By sect. 19, where feme covert is executrix, hus- 
band shall be deemed a trustee within 1 W. 4. c. 60. 
Trvsttk ; Kxfuutor. 

Wife may be admitted to copyhold by attorney, 
1 W. 4. C.66. s. 3. ; and may apply by petition on 
order to surrender and renew leases. Id, s. 12. 
Where she is trustee or mortgagee within 1 W. 4. 
c. 60. husband shall be deemed mortgagor or trustee, 
1 W.4. C.60. s. 19. 

Where heiress to convey is feme covert, her hus- 
band deemed a trustee. 1 W. 4. c. 60. $. 19. 
Trt’stee ; Hfir. 

Deeds of separation, in 1817, between husband 
and wife, who were to continue to live together, on 
condition that if dispute arose again, a separation 
should take place. Disputes continuing, a deed in 
1818 is executed, providing for an immediate separa- 
tion, the husband continuing to live in the wife’s 
house, dining and visifinff with her, but without co- 
habitation as man and wife. The husband files a bill 
in the chancery of Ireland to set aside the deeds, 
chiefly on the ground that they were against public 
policy, and the deed of 1817 is declai^ null and 
void, but without prfjjudicc to the claims of a child of 
the marriage, thereander. As to the deed of 1818, 
the bill was retained for twelve months, with liberty 
for the parties to proceed at law, of which no advan- 
tage was taken. The husband appeals against this 
decree to the house of lords. The judgment below 
was affirmed, and an order made for enlai^ging the 
time for retaining the bill, so as to enable the parties 
still to proceed at law if they thought fit. Lord El- 
don considered the question of public policy, and as 
such, resting on the same grounds both at law and in 
equity ; but that tiie opinion of a court of law ought 
to be taken in the first instance, and the case be put 
into such a shape and form that it might be brought 
before tlie house by writ of error. That the deed of 
1817 (against the decree declaring which void, there 
was no appeal) could not be for a moment sustained. 
That the circumstances under which the parties lived 
together, after the execution of the deed of 1818, put 
an end to it also ; but still that the question ought to 
be tried at law. 1’he lord chancellor was decidedly 
apinst both deeds. Mary, Westmeath v. March, 
Ivesimeaih, 1 Dow, N. S. 519. Public Policy. 

The wife of a bankrupt was entitled under the will 
of his grandmother, to a moiety of certain public funds, 
on the death of her mother. Her husbaud became 
bankrupt ; tbea the wife died ; then the mother died. 
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On a bill filed by the assignees ot the bankrupt against 
the txeiutiiYof the grindmothir, ind ihe adminis* 
tiatoi ot the wife of the bankrupt held, that the 
bankrupt having »uivived his wife, the assignees be- 
came beneficially entitled. Ilajper RaienhiU^ 
1 laml. 144. Bankcy. Assionmin] whai passas. 

\ bankrupt, aftei the issuing ot the commission 
and appointment oi the issignecs, tiansferred French 
stock, his property, to his wife, who afterwards trans 
feired it to her thiee sistcis Under a settlement, 
the wife had a power of ippointment over a sum of 
money m the funds m I ngland, which she eaercised 
by will in favour oi one oi the sisUrs, and died in her 
husband s lifetime. 1 he sister, who lesided in Fiance 
took out administration with the will annexed. An 
injunelion was gi anted to lesti iin the trustees, in 
whom this fund was vested, from tiansferiing it, on 
the giouiid, tint if the luneh stock should b( proved 
to have been the propeity of the binkrupt, the assig- 
nees would have a ehim upon the assets ot the wile. 
Stead V C /ni/, 4 Russ. 550 

A man whose wifi w is entitled to i sum of money 
jfter thr death of becomes biiikiiipt irid obti ns 
his (citiiicate A, dies, and soon ittiiwaids his 
wife, to whom the hu^band takes out administi it n 
held, that till husbmd had, by them ii \ i 
cipient iijit til till (hose in aetim \h i I t>e- 
eoim vistfdm the wife, if she i I k th she 
(lid, iiid the husbmd hid then tin i ii ht it the time 
oi in'! binkruptey ind lii assi^^necs wore entitled. 
Hill V V If i/s, 2 bim. 105 

Ihe husbmd ot a woman having a vistel interest 
in possession in a legacy, becom s liaukiupt i bill is 
tiled by his issi^nets for pavmeiit ot thi legacy tlie 
binkrupt soou attei dies, iiid thit tail is pleaded 
held, til It the widow w is entith d to the le,^ uy, the 
issi^nmiiit oi the husbmd lieiu^ ubjii t to the wife s 
ii^ht ot suivivoisbip Ihi lait ot thi bill havin^ 
been hied beioii tiie husbands il uh, did not iHiit 
ihequistiou Ruice y, Ihonil /,2suu 107 IUmiv. 

Asm( VMLNl 

A feme covcit, disci ibed as such in tin will ot tin 
testitoi, may, duiiiig the eoveiture, ( xeiiite by died i 
powpi of disposition given hri by tbi will ovir ii il 
ind jxisonal es*ate. Uou.ne\ v. iimpoon, 4 lluss. 
334. FuwAii, ] xLiuiiON os. 


Money id court Ixilonging to a married woman, if 
less than 200/ will be paid to the husband, although 
she has b4en deserted by him, and she (mposes the 
applii ation foden v. 1 inni^% 4 Ruis. 428« Pit. 
PwMiMon or Counr. 

The husband s costs of making a settleme it on a 
female ward, who had been inanied without lonaent, 
were allowed , be having no property, and there being 
no circumstani es ot aggiavalcd misconduct oughts 
part. ylntiH 4 Uiiss 473 l*u 1 1 vn ivr Count , 
Marhiaoe ui Waud Oh Coinr , Fn Cosis, what 
J*UND. 

When motion i^itnde on beh ilf of married woman, 
and no peison is mined in notiie is hei next tiiend, 
her solicitor will be resp iiisible toi costs it awaided 
against her. ( nx v >i ^amula, 1 llo^ 78. Pn. 
Cusis, boiieiion v\u Ciiivi , Pn. Phochain 
Ami. 

WliPiG a fpinc covert having ^cparalt nroperty, 
joins in i security fot inoniy ilvaiuid to net hus- 
band the (out t acts upon it, not is m i^reement to 
(hii^i 111 I sipaiate pioprrty, but as an equitable ap- 
poi t it iindii the se tlement, to he satished from 
the 11 itN lud pioii|^ oi tint piopiity, and not by sale 
or riiHt^i^p Ihe death (t the husband alter the 
filing oi the bill, and bcloic the heiiing, mikes no 
difi unie It thi feme covert insist upon the cxeirise 
of uridiip iiiflnetii i by the husband she must prove it, 
and It is not ioi the pliintitl ti piove i negative. 
I i Id V i h 4 Russ. 112. Pit Vi viimani and 
UjvIV Jl , OnI S 1 IlOBANDJ , UnDCI ImIIJNCS. 

V\ lieu the husbmd ineuis a fiiiiiture under 
10 4 ( 7t) s2) tliecouithis noibseiitioii tomiti- 
^ite thi iiiitv . but isjimnd to settli and seciiie all 
[ iop( ity piesent and iiUuie oi tlie witi , toi the benefit 
otheisili or tin issue ot thi maiiii^e 4ti Oiii. v, 
Aiu//(/i/, 4 Kuss. J29 Sm ( oi SiiiiiML\r. 

A femi loveit tenant in till in remaindei of money 
to be laid out iii liiid bj agieeinent with the tenant 
toi life, and on a piiv it> e\ iiiiin ilion undi i tlip 7 0 4. 
e 45 consented to tlip payment ot a piopoitiou of the 
money to lici husbmd, uidtheoidii wis made ac- 
(orumgly. la teSdiiil>, 1 Russ. ib'l. JMonlv tO 

lie I AID OUl IN LvnD , StAI , ( • Ub. 


lJ»<DIClMENr. 

A dcfi ndant s answer will be taken off the tile io^ 
the puiposis of an indictment for pei]ury, wliei! the 
pupiiatoiy steps have been taken, md thr time of 
tiidl IS m u at hind. Cuitih v. — , 1 Ilo^. 132 
Pll CAhINl Pt I:\U1NGS oil Fire 

An affidavit will be taken off the hie for the pur 
poses oi an indictment for pcijury when the piepii i 
tory steps have been taken, and the time ot tiiil is 
iicai at hand, ihe aHidavit to suppoit the motion 
should not enter into the ments of the indictment. 
Swift V. Quitiian, 1 Hog. 132. Pr. iaking Pi la- 
dings oil lift kiLL. 


INFANT. 

Parol shall not demur bj or against infants 1 W. 
4. c. 47. s 10. 

ilividend of stocks belonging to infants may be 
~iplied foi maintenance ot infants. 1 W, 4. e. 65. 


Money bclouging to iniiiit mortgagee to be paid 
iniobmk IW. 4 c 00 s H iNVLSTHFNr. 

Nee as to infant tiustoes and luoitgagees, 1 W* 4, 

e. 47 

It lateig of admittfstrafion be grautpil to an in- 
tint under which receives and disposes oi the 

isstts of the intestate, an account cannot be directed 

- , .1 1 . 

in lesppct of his leceij^ dig 

V Sifut/igaU, 3 RuBS.3d4r.j 
It an appeal is dwlgshAe 
of the guaroians nf afi tnfai 
the mtadt as Ci^led^o 
mmoiity. 

1 Anapp. 85. PA* 

A testator deviS^iillie i ^ ^ 

sonal estate to such of hu .children as shall attim 
twenty one, or marry undClt' that age, consent , 
all the childnn arc entitled, althougli JhWr IntAests 
are contingent, to have allowancn the xestdue 

tor tiieir m untenance during fhew MilWAties. A own 
V. Tempeiley, 3 Kiiss. 263. Will/C. of. 

An allowance out of a residue which was directed 
to be accumulated, made for the support of a legateOf 
3 c 



fmarsfi 
; JsnpDUion. 
_of tlw neglect 
^itto a decisipn, 
he attains Qis 
g. Van JUment 


Ihs x4al and''pe^• 
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in th«i interval between tlie time when , the legatee 
attained his full age, and tlie linio fixedYor::the dis- 
tribution of the accumulated fund. v. 

KMlif, 3 Kuss. Will, C. op. 

The court will make an order for appointing a 
guardian,' and allowing maintenance upon petition 
without bill, where the infant’s income docs liot exceed 
100/. a year. Eip. Lukin, 4 Russ. 307. Pr. iV> 
TiTipN ; Pr. Bill. 

Maintenance will not lie allowed without a bill 
filed, to an infant cn lit led to real estate, which is of a 
yearly value exceeding 100/. a year, h nm. Moles- 
north, 4 Russ. 308. (n), 1 *r. Pi-tition ; Pr. Rill. 1 

An infant cannot sustain a suit fit the specific per- 
formance of a contra(?t, liccaiise the remedy is not 
mutual. Flight v. lioUuml, 4 Russ. 298. Agrke- 
wiiNT ; Sfi-c. Perf. 

The husbaiurs ( osls of making a seitleincnt on a 
female ward, who had been married without consimt, 
were allowed, he having no property, and there being 
no circumstances of aggravated misconduct on his 
part. Anon. 4 Russ. 473. Pii. Vund in Cociit ; 
llusB. dt Wife ; Pii. Costs, what Fund. 

T B, entitled under one will to :in estate tail, ex- 
pectant on the death of two cldt*r brothers without 
issue or recovery suffered, and entitled under another 
will to an estate ft>r life, with :i remote remainder in 
tail, proposes to covenant that on his inarriagc with 
L C a ward of court, in case either of the limitations 
in his favour in the wills shall take effect, he will 
charge the estate to which he shall liecome entitled 
with an addition of 8000/. to the foilune of the younger 
children. The master to whom the proposal is sub- 
mitted settles the covenant in the marriage articles 
^vilh words of iiihe:itaiicc not^ occurring in the pro- 
{losal, vix. : ** that iti case he shall bernme seised of 
or entitled to all or any of the manors, hereditaments, 
or estates devised by such wills, or by either of llieni, 
or of any other lands, /kc., for any estate of inherit- 
a lire in possession or otherwise, (rnpable of being set- 
tled or bound in law or equity,” he will charge the 
estate as aforesaid ; and this is approved by the court. 
T B becomes entitled in possession to the life estate 
(^y, and on claim by a younger child that the 8000/. 
sliould be declared to be a charge on the life estate, 
and reference tp a master, he ivjjoris that the limita- 
tions under which T J3 covenanted to charge the 
estates with the 8000/. never took place. The. report 
confirmed by decretal order of the court below, and 
the judgment affirjr.ed by die lords. iVillis v. Hubert^ 
son, 1 Dow’, N. S. 4(»9. 

ITie testamentaiy guardian of an infant sold part 
of his estates for the redeinplioii of the land tax : 
the vendee paid the purchase money to the agent of 
the vendor, who was ulso agent for the vendee, and 
the conveyance was executed ; but the agent did not 
pay the money into the bani?. ^ required by the act 
38 0.3. c. GO. The purcha^r entered. and con- 
tinued in poftse.csion for many ^ars, paying tlie land- 
tax. Nbimyr Rventy years after* attaining bis age, 
the. heir4itww .brduiliiiAnyejecUn against the pur- 
chaser, lo restr^p obtain. a confirmation 

of the contra^^\iih!B^;Mi!$baser' filed his bill. The 
court dismiss^Jw^M costs. Hicks v. 

Mdrant, 3 Y. Tax, 

A contract^ to B, and by 

wiU gave tbe> puich'aSd'mw for certain 

purposes; and if the contract should not b({ com- 
\ pleted, he devised the estate to the trustees for the 
' ^ame purpose. .A died, leaving a son, who died 
leavmg an only dau^ter, an infant. Held, that she 
was a trustee within the stat. 6 G. 4. c. 74. In 
mre. J 4. Stat. C. of. 

I'he ^urijwFnot usually make a reference with 
respect to'‘|ni%aintenanceofan infant rctrospoctively. 


Simpu. v, JSio^r, I Taihl. 22. Ph. Rbfxrencb to 
MASraU, :H ■ 

The fortune of en infant ward, a married womao, 
titken out of court under an order obtained on an 
affidavit that she was adult: ordered, on summary 
application by petition, to be replaced by the person 
who made the affidavit, and also by the solicitor con- 
cerned in the application, who had in his possession 
iticeedings which showed the infancy, and might 
ave guarded the court against the surprise. Bar- 
rington v. Grogan, 1 Rent. 199. 


INVESTMENT. 

Money belonging to infant mortgagee, to be paid 
into bank. 1 W. 4. c. 60. s. 14. Infant. 

Under a roininission, a dividend was declared, and 
repeatedly advertised to Imj paid to the creditors ; the 
payments were made by checks, drawn upon the 
hankers duly appointeil under the commission. Sub- 
sccpioutly to the appointed day, the bankers, inwhose^ 
hands a .sum remained applicable to the payment ot 
the dividends of creditors who had neglected to ap- 
ply, stop})ed payment, and afterwards became bank- 
rupt: held, that an order of dividend is a separation 
from the hulk of the estate of the sum to be divided* 
and that the unpaid dividends were lying at^ the 
bankers at the risk of the creditors entitled to divide 
it. Kxp. Poivell, 1 Mont. & M. 283. Laches ; 
Dividends. 

A testator gave the residue of his personal estate 
to trustees, directing them to convert it into money, 
and invest the proceeds in government or real secu- 
rity, of which they were to stand possessed, upon 
trust for .'V during her life, and after her death for B. 
The trustees permitted a share which the testator had 
in ail Indian loan, bearing interest at 10/. percent, 
to remain for several years on that security, during 
which time they paid to A the interest at 10/. per 
cent, which it yielded annually, and the loan being 
afterwards paid off, they invested the money in the 
3 per cents, at a time when the funds were so low, 
that the amount of stock purchased was considerably 
greater than if the conveision had taken place at the 
end of a year fjoui the testator’s death : held, that 
the tenant for life was not entitled to the actual in- 
terest which the money yielded, while it remained on 
the J ndian security, but only to the dividend.s of so 
much 3 per cent, stock as would have been purchased 
with it at the end of a year from the testator's death. 
That the trustees ought to be charged with the whole 
of the stock actually purchased, and all the sums ac- 
tually received in respect of the Indian rate of inter- 
est, ^ud that they ought to be allowed, in their dis- 
charge as payments to the tenant for life, not the sums 
which they had, in fact, paid her, but only a sum 
equal to what she would have received for dividends, 
if the money had been transferred from the Indian 
siKiurity, and invested in the 5 per cent, stock, at the 
end of a year from the testator’s death. Dimes v. 
Hcolt, 4 lluss. 195. Will, C. of ; Trustees, Li- 
ability OF ; Interest, Rate op. 

A receiver, appointed by the court, is not answer- 
able for a loss of monies by the failure of a banker, 
if they are not mixed with his own monies,' and are 
btmd Jide deposited for security only, under circum- 
stances in which they could not have been properly 
paid into court. Salway v. Stdway, 4 Russ. 60* Pr. 
Recfiver, Liability of* 

The money belonging to a minor will not be allowed 
to remain out at interest on the security of a judg- 
ment. Knox V. Knox, 1 Hog* 117. 

Trustees baying contracts. to purchase land, sell 
out stock, and deposit the produce at a banker’s*. 
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when the purchase seems to be ni^r completion ; 
they are not liable to make ^nil the ' money if the 
bankers fail. France v. IfWs^ UTaml. 17*2. Thus* 
TEES, Liability. 


INSOLVENTS. * 

Costs of contempt are within provision of insolvent 
acts. 1 W. 4. c. 3ti. rule 1. Pn. Comteupt; Pr. 
Co-si's. 

An application by the plaintiff at the hearing, to 
dismiss tlie bill without costs, the defendant having 
liecome insolvent after the bill filed, refused. As the 
plaintiff, when he discovered the insolvency, instead 
of applying to dismiss the bill without costs, filed a 
supplemental bill, still seeking relief against the cle* 
fendant personally, thereby adopting and continuing 
the original suit. Such an application at the hearing 
was quite irregular : it ought to have been the sub- 
ject of special application on notice. Jhvught v. 
Mobinsotit 1 Beat. 87. Pit. Bill ; Dismissal. 

Where, on marriage, interest of a sum secured by 
mortgage is settled on husband for life, remainder to 
wife for life, and he is afterwards discliarged as an 
insolvent, it is competent for him, notwifh- ’amling his 
insolvency, to file a will with his wife l'» I’oi. lox: mort- 
gage, in order to have the trust ''jnd socincil- Jloran 
V. U'oolong/iaH, 1 Beat. 1. Pl. pAit'jii-s. ^ 

Where, after bill of foreclosure, plaintiff became 
insolvent, the costs of assignee afterwards made de- 
fendant, must he paid by plaintiff j ho cannot throw 
costs on mortgagee. Id. ib. 

The equity of redemption of a leasehold for years, | 
with a covenant for perpetual renewal, is not an in- 
terest in real estate within the meaning of the 53 G. 3. 
0 . 102. 8. 19. The trustee of an insolvent is not 
bound under that section to dispose of such an equity 
of redemption by public auction. In a suit by the 
assignee of an insolvent, to impeach a sale which a 
former assignee had made of an c<|uity of redemption; 
the insolvent is not rendered a coinptent witness for 
the plaintiff, by releasing his interest in tlie residue of 
his estate. Waldron v. Hvieeli, 3 Buss. 376. Stat., 

C. OF. 

INSniANCK. 

The agent of the Albion Insurance Company had 
an office in Glasgow, at which J P and others, the 
owners of a steam vessel, effected an msut ance, r<*- 
ceiving from the company’s agent a contr. i, import- 
ing generally that a policy, corresponding with the 
memorandum, would be prepared at the office in Twon- 
don, and delivered to the assured, or their order, 
** on the third Mondiw in the ensuing month, or on 
any subsequent day.” The policy that wA.y sent 
down, and which was never shewn to or demanded 
by the assured, contained a clause tliat it ** should 
be suspended, and remain out of force, during the 
time the steam-boat might be at sea.” At the end of 
the year the policy was renewed through the agent at 
Glasgow, who delivered to the assured a memoran- 
dum. signed by the company’s secretary in London, 
signifying that the above policy had been renewed, 
but no notice of the exception was ever communi- 
cated tp the assured. The vessel was shortly after- 
wards destroyed by fire on her passage from Liver- 
pool to DubUn : held, that the memorandum was the 
contract of the parties, which had not been fulfilled 
by the company, who were therefore liable for da- 
m^s; that the act 6 G. 1. c. 18., repealed, see 
6 Geo. 4. c. 91. so far as it declares all glides ex- 
ecuted by six persons, other thaii the London Insol- 
ence and Rt^al Exchange Assurances, to ba abso- 
lutely void, does not extend to. Scotland: that a 
contract so entered into was a Scotch, and not an 


Eaelirit Mtract. Pattiiwi t. 3 Bligh, N. 8. 
519..;Scotland ; Aorexmbmt, ^ 

la the twlicio. afleWei liy tl» Amicable t>o<a«ly. 
there Is no exception as to W the hands of 

justice ; a person insuring his life “ 
wards suffered death for a crimi^l qtotoce, ^po- 
licy was not thereby avoided.' BbWM v. Dwwv, 
3 Russ. 351. Dkeds, C. of; Forfbivuhe; At- 

rAlNDER. 


INl’ERKST, PECUNIARY. 

A claim madreiii Domcrara, for a sum of money. 
Holland currency held !o mean ll»c currency of the 
colony, which is generally called Holland currency • 
Hngcniioltz v. Waison, 1 Knapp, 170. 

No larger sum can be recovered by way pf interest 
on a mortgage in one of our colonics where the Dutch 
law is ictaiiicd (Dcnicrara) than a sum equal to the 
principal. Shand v. Brorelon, 1 Knapp, 16*2. 

A purchaser of a reversion must pay interest on his 
pur. hase-money from the lime of his purchase. Trs- 
fash- V. Ld, Clinton, 2 Sim. 359. Vend. & PuBcir. 

Interest is not aBoweil on a judgment, except under 
special cireumstanecs, and where there is no imputa- 
tion on the crwlitor; where, therefore, the propriety of tho 
conduct of the latter throughout tho transactions be- 
tween the parlies was questionable: interest was 
refused, ijcices v. Morgan, 3 \ . & J. 394. Judcwt. 

In a court of crpiity, a debt secured by bond may 
be carried beyond the penalty ot the bond, if the 
debtor has by injunction restrained the creditor from 
procet^diug at law ; and there lias been no misconilucl 
on tlie ])art of the creditor, (irant v. Grant, 31luss. 
698. Bond, 3'f.naliA ; Equitahi.e Reuep whs- 
vented iiY Alt of CouJiT. ^ 

A purchaser who has [not been in possession, is 
boumf to pay inteiest on the purchase money, and 
take the rents and profits only Irom the time when a 
good title was first shown; and not from the lime 
fixed by the agiccincul for the completion ol the pur- 
chase. Joncx V. Mndd, 4 Russ. 118. Vend. & 
Pouch. . 

A contract of purchase contained a slipulatum, 
that’ if, by reason of any unforeseen or unavoidable 
obstacles, the conveyance could nol*be perfeclcd for 
execution before the day fixed for the completion of 
the purcli'iise, the ’purchaser should, from that day, 
■>ay interest at 5 per cent, on his purchase money, 
ind Ikj entitled to the rents ami profits of thepre- 
riises ; the vendor did not show a gmid title till wng 
ifter the specified day • hchl, that he was not entitled 
0 interest, except iVorn the time when a good title 
vas first shown. ilLn/c v. Uushsmm, 4 Russ. 121. (n.) 

A testator gave the residue of his persrmal estiite to 
rustees, direciipg them to convert it into money, and 
nvest the procjeeds in* giwcrnmcnt or real security, of 
vhich they 'were, to stand, possessed, uponlrust for A, 
luring her life, andafte^.her death for BgfeiJ!he,.tm8- 
ecs permiit^ a ^are,; 

Indian loaiii/Ji^earLng 
emain for 
;ime they paio,'’to 
vhich it 


lad in an 


. M cefit.' to 
during which 
f,\0G per cent., 
' in being after- 


»nts. at a time Whin dis^nds wete so low, that the 
imouftt of stock purcUaSid was considerably grefcter 
han if the conversion had taken place aft tha: end* of a 
rear from tho testator’s deaths held^^tlhe tenwft 
br life was not entitled to' tfaft Interest which 
be money yielded, while it Indian 

iecttrily ; but only to the dividends of so much 3 per. 
»nt. stock as would have been purchased with it, at the 
snd of t year from the testator’s death. That tlie 
3 c 2 
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trustees oufflit to be charged with the whde of the 
stock actu^Iy purchased, and all the sums actually 
received in respect of tlie Indian rate of interest, and 
tint they ought to be allowed in their discharge as 
payments to the tenant for life, not the suras which 
they had in fact paid her, but only a sum equal to 
what she would have received fur dividends if the 
money had been transferred from the Indian security, 
and invested in the 5 per cent, stock at the end of a 
year from the testator’s death. Dimes v. Scoltf 
4 liuss. 195. AVili., C. of; Trusteks, Liabiuty 
OF ; Investment. 

^ Ir 

INTF.HESTS IN PROPEIITY. 

A testator gave his property, after the death of his 
wife, to trustees, on trust to pay the interests and pro- 
fits to his two daughters, J, and E, to their separete 
use, with a direction to pay to. and apply for the be- 
nefit of A, the son of El200/. annually, when he 
attained the age of twenty-one years ; and before that 
period, such part of the* 200/. bequeathed to him as 
might be judged proper ; he then ^ive his daughters 
power to((|l8pose of the principal by will to their cliilJ- 
ranorgrand-cliiUren respectively, “except that projwr- 
tion of the principal given to K, and from \\hich the 
interest is to arise to iny grand-sou on 4000/., which 
sum shall be rny grandson’s property and in case 
cither of the daiigiiters died without issue, he limited 
her shard of the fund over to the other daughter, her 


children, or grand-children. A, having' attained 
twenlv-one, and died in his mother’s lifetime, held, 
that the annuities ceased upon his death, and that the 
4000/. never vested in him. Liveseif v. J.iresejf, 
3 Iluss. 287. S. C. in part reversed, i(L 542. Will, 
C. OF ; Annuity. 

A testator gave to his wife an annuity, and 100/. a 
year for each of liis three children during their mino- 
rity, and from and after the decease or marriage of his 
wife, then the 300/. to be divided amongst his said 
children ; and subject thereto he bequeathed his lease- 
hold and personalty unto three children, and the sur- 
vivors and survit'or of them. One died under twenty- 
one : held, that he took a vested interest at the death 
of the testator, litm v, Russell, I IB. Will, 
C. OF, WHAT Interest. 


IRELAND. 

Inquisitions on commissions of lunacy executed 
in Great Britain, are to be transmitted to Ireland, 
and acted upon there, and so vice versa, 1 VV.4. 
c. C5. s. 41. Lunatic Commission and Inqui- 
sition. 

l*ower given to courts of chancery and cxche(|uer 
in Ireland, by 1 W. 4. c. 60. Powers in lunacy 
given to Ld. Ch. of Great Britain not to extend to 
Ireland. Id. J'owers given to Ld. Ch. of Ireland 
in matters of lunacy, over property in Ireland. Id, ib. 
Juris DICTION, 


.lUDGMENT. 

Judgment not dockettod, having no preference 
against heirs, executors, or administrators. Ltnulon 
v. Fergvmm, 3 Russ. 349. Piuority of Security. 

'Interest is not allowed on a judgment, except under 
special circumstances, ami wliere there is no impu- 
tation on the creditor ; where, therefore, the pro- 
priety of the conduct of the latter tliroughoiit the 
tiansaclions lietwccn the parties was qucstioilable, 
interest was refused. Leues w. Morgan, 3Y. &J. 
394. Inter F.sr, when. 

Lands are liable to judgments, notwithstanding the 
court of chancery has appointed a receiver to receive 
the rents and keep down the incumbrances, and to 
pay the surplus to the owner. J.eu'is v. Ld, Ztutche, 
2 Sim. 389. Pn. Receiver. 


JURISDICTION. 

Court of Chancery mayjajppoint persons to convey 
real estate where trusts Amt of jurisdiction, &c. 
1 W. 4. c. 60. -and, to assign and surrender 
leases where of jurisdiction, &c., id, 5 . 9 . 

When bill to be j^ifeyjpusly. filed to establish right, 
id, s. 12. TRUSTSlRSr ' ' 

Power given to Courts of chancciy and exchequer in 
Ireland by 1 W. 4. i^60. Powers in lunacy given to 
Ld. Ch. of Great witain, not to extend to Ireland, 
id. Powers given to Ld. Ch. of Ireland in matters of 
lunacy over property in Ireland. Jd. ib. Iheland. 

The Irish courts may be ancillary to thecourtof chan- 
try in England, in canning into execution its decree ; 
Mt it must be so on a bill properly constructed, so as 
to shew that the justice of tlie decree in the other juris- 


diction, has l)cen eluded by the defendants. A bill 
may be so framed, as to rerjuire that this court should 
appoint a receiver over estates, which the English 
decree charged ; but the order must be found^ on 
that decree, and very specially framed, and the ap- 
pointment must direct the leceivcr to account before the 
master in England, the original jurisdiction, iiou/- 
ditch V. Ld, Donegal, 1 iWt. 151. 

See generally, as to the jurisdiction of Master of 
Rolls in England and Ireland^ Krp. Frederick Shaw, 
1 JBeat. 24. 

As to the right of the Master of the Rolls to appoint 
a secretary. Id. ib. 

On an application to the Ld. Ch. to rehear a peti- 
tion of appeal fromtlic Vice Chancellor, which petition 
had been previously heard by Lord Eldon, and the 
onlcr ’of tlie Vice Chancellor reversed ; the Ld. Ch. 
considered such applications to be objectionable, and 
the practice to require regulation ; but held, that he 
could not, consistently with the course pursued by his 
predecessors, now refuse to rehear the case. Erp. 
Baker, 1 Mont. & M. 279. Vice Chancellor ; Ue- 
hkarinc.. 

'J'he court will not allow a person to bring an action 
at law for damage for an improper arrest under an at- 
tachment, but will refer it to tlic master to inquire 
what compensation he ought to receive. Batchelor v. 
Blake, 1 Hog. 98. Pn. Injunc. 

If court has once acquired jurisdiction over party in 
cause, be may be served ef^tually with any order, 
See, in cause, in any part of the world. Anon, 
IHog. 1. 

Service of subpeena to appear and answer, made out 
of jurisdiction is a nullity, and proceedings founded 
thereon will be set aside. Creede v. Byrne, 1 Hog. 
79. Fa. SuDFCENA, Service of. 
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The court will protect the property of a supposed liehalf. In re. Holmes, A Russ. 186. Lunatic’s 
lunatic, in the intei'val between the presenting of a Kstatk. ' 

petition for a commission of lunacy and the dndine of Where a tribunal determines in a matted not within 
the jury ; but it will at the sainclimc take care, Uiat its jurisdiction, the decision is a n^lity. Att* Cen. 
ample means for resisting the commission be furnished v. notluim, 3 Russ. 415. 
to those who act in the inquiry on the alleged lunatic’s 


LACHES. 

Under a commission a dividend was declared, and 
repeatedly advertised to be paid to the creditors. The 
payments were made by checks drawn upon the bank* 
ers duly appointed under the commission. Subse* 
quently to the appointed day, the bankers, in whose 
hands a sum remained applicable to the payment of 
the dividends of creditors who had neglected to apply, 
stopped payment, and afterwards became bankrupt. 
Held, that an order of dividend is a separation from 
the bulk of the estate of the sum to be divided, and 
that tlio unpaid dividends w'crc lying at the b inkers 
at the risk of the creditors entitled to Kiji. 

Powell, i Mont. & M. 283. Ir.vfc.- iv - i ; Divi- 

DENl), 

The assignee of a lease for lives, which contained a 
covenant for renewal upon the dropping of any life, 
provided application were made within six months, 
having omitted upon the death of one of the cesinhjue 
vie to apply for a renewal within the six months, filed 
his bill praying for relief upon the ground, that be did 
not within the six months know that the person was 
dead, or that the deceased person was one of the 
eesUiique vie named in the loiise. The bill was dis- 
missed with costs, because the plaint iff might have 
known the fiicts if he had used icasonalilc diligence, 
and acted with ordinary prudence. Jinnies v. Jiri/uni, 
4 Uiiss. 89. CovNT., iliiEACii OF, Reliei- against; 

l*£RF. CY rilES. 

LA^U) TAX. 

Testamentary guardian of infant sold part of his 
estates for redemption of land-tax. Vendee paid pur- 
cliase-moiiey to agent of vendor, who w:is also agent 
for vendee, and conveyance was executed ; but agent 
did not pay money into bank as required hv <38 (i. 3. 
c. 60. I'urcliaser entered and continued in ^ .•Asession 
for many years paying land-tax. Neaily twenty 
years after, attaining bis age, heir at law brought 
ejectment against purchaser. Rill by pun!haser to 
restiain which and obtain confirmation of contract, 
was dismissed without costs. Ificks v. Murantj 3 Y. 
& J. 286. Infant. 

A person who had entered into an agreement for the 
purchase of land, which was forme riy part of tlic glebe 
of a rectory, and had been before sold for the redemp- 
tion of the land-tax, is not bound to complete his 
purchase, where it appears that upon the 'prior sale for 
the redemption of the land-tax, the rector was himself 
the actual purchaser in the name of his curate. G rarer 
V. Huffell, 3 Russ. 428. Vend. & runcri. ; Agiiee- 
ment, Si'KG. Pebf. 


LANDLORD AND TENANT. 

Irish tenantry act, 11 Anne 3. unaltered by 1 W. 4. 
c. 65. See iu. s. 22. Lease, Renewal op. 

Equity does not connect the tenant's right under 
the statute, to redeem promises evicted for non-pay- 
ment of rent, with any extrinsic matter, so as to make 
the tenant pay compensation, as a condition connected 


with his relief ; therefore on a bill by a tenant to re- 
deem premises evicted for non-payment of rent, relief 
granted, although he had committed breachc.s of OOve- 
nant. StranUm v. Bigs^s, 1 Real. 170. 

A tenant will not be allowed to break up ancient 
meadow or pasture, though the land is mossy and 
requires tillage. ALirlin v. Ciggan, I Hog. 120. 
Waste. 

There cannot be a reletting of lands bv the master, 
until the person declared tenant at the original letting 
is attached for not taking out his lease, and the letting 
s«*t Cole v. Moncks, and Ahtneks v. Alonchs, 1 

Hog. 128. Pu. !9evoc'. lU-i-'oiiF. M aster. 

This court will not make any abatement of rent of 
tenant of minor who holds for lives rcucwable for ever. 
JJamilton v. Hamilton, 1 Hog. 71. 

If receiver or those concerned for minor, offer any 
reasonable opposition to tenant who applies for an abate- 
ment of rent, they will he roin]>en(*d in answer peti- 
tion of tenant, and coiiit will judge of abatement of 
rent. Anon, 1 Hog. 68. 

Ry an indenture a farm was demised at a yearly 
rent, with a covenant J)y the tenant, that if, during 
the last thiee years of the term, he sliould sow more 
than scv(‘nty atrres of clover in one year, he should 
pay an additional icnt of 10/. a year fur every acre 
almve seventy for the remainder of the term: Held, 
that the additional rent was in the nature of stipulated 
damages, entitling the plaintiff to a discovery in aid 
of an action at law ; and a pica that the discovery 
would subject the defendant to penalties, was over- 
ruled. Jones V. Green, 3 Y. & .1. 298. Pi.. Dl4^* 
VKiiy -j ENDING TO ( iuminate; Si jpui.atkd Damages. 

in a lease the lessor covenanted, at any time, ujion 
request of the lessee, to cause auy qiiatilily of square 
I oak weed to be set out within some part of the lands, 
iliat sliould be wanted for the benefit of the lessee, and 
to be iLsed in the buildings intended to be made on 
the dcmi.sed premi.ses. And the lessee eovenanted to 
pay and allow to the le.ssor iiitcrest for the total 
amount or value thereof, after the rale of 4/. for the 
value of every 100/. and so iu proportion for a greater 
or less quantity. On a bill by the assignc'es of tho 
lease, for an account of what was due to the defen- 
dant in respect of the breach of that covenant, and for 
an injunction to restrain proceedings in rjectment for 
the recovery of the premises, on the ground of a bceacb 
of covenant ;' a gener^ demurrer forw^t of equity 
was overruled. Pear^i v? Iloghton, 3 J • 413. 

A mortgagee has noil^wtp Jthe. rents of the mort- 
gaged premises .which havk. paid into court by 
a receiver appointed ip- a the will 

of the mertgagor, notwiyistat^j%!^k&at after the ap- 
pointment of a receiver he gavU'imtiod. to the tenants 
to pay the leats to him. He ought to have followed 
up tiijjit notice by mewing to disebarge the receiver. 
Thomas v. Brigslocke, 4 Russ. 05« Pii. llEf^EiVER ; 
Lien o.n Fund in .Court; Mortgou. & Mortoer. 

Upon an infunnatiun to set aside a Jeabe (or ninety- 
nine years of charity lands, the defendants the lessees 
set up a title adverse to the lease ; upon the merits it 
was held that there was no ground for the defence ; 
but the court was of opinion tliat if the merits had 
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been othcrwise» tlie delcnJanis were estopped and 
could not dispute the title, wliilo they retained the 
poesession. Att. Gen. v. Jhiham, 3 Kuss. 415. 

Payments agreed to be ma<lc bv the actual occupier 
of the soil, under a licence to dig earth and make 
bricks, arc in the nature of rent : and as such, ainoit- 
gagec of the premises is ciitillcd, after notice, to all 
rent in ai'icar at the time of such notice, as well as all 
that may afterwanls become due* V.ip. Hankey, 1 
Mont. Si M. 247. Moincou. & MoitioKb. 


ij:ase. 

riacs on lencw'al of leases by inf Aits, fume coveits, 
and lunatic's committees, bow to be paid and applied. 

1 \V. 4.C. (}5. s. 21. 

Ilow such fines to be raised and rclnbursed. Id. 
ss. a, 14. 

Kefosal by such persons to pay, no forfclturo of es- 
tate. Id. s. 9. 

Iiisli tenantry act, 11 Anne c. 3, unaltered by 1 
W. 4. c. 0'5. Sec id. s. 22. Jnisii Act. 

T 11 by his will devised curtain fiecliold and lease- 
hold property to a trustee upon trust to permit his sun 
T E H to receive tlie rents duriiig^iis life, subject to 
the payment of rents and porformaucc of the covenants 
reserved and contained by and in the present and 
future leases whereby the h asehold premises were 
and should be bold, and also all taxes, lines and ex* 
pences attending the same ; remainder ui»on trust for 
the sons of T E U in fee, as tenants in common. 
The tenant for life became bankrupt, and afterwaids 
died. His assignees received a sum of 2000/. subse- 
quent to the bankruptcy for rents. Held, that these 
rents were liable to the fines for renewal, ihilke^ v. 
Bartow, 1 Tanil. 204. • 

A tenant for life of a lcaseliL.]d estate, which is held 
with a tenant-right of rciiewai, is not bound to renew. 
Cupel V. Wood, 4 Jluss. 500. ; Ti.nancv 

roil Like. 

Every picsamption is to be made to suppoit a right 
of renewal, w’here from leases for twenty-one years at 
a small rent and fine, cti tain of the liilics of a parish 
bilj^CQ regularly granted by llie icspertivc bishops 
who were iinpiopviale rc-ctois of the parish, to 
tile vicars for the liuie bcimr. Att, (Jen. v, lip. Klu, 
4 Russ. 102. 

If a tenant for life of an uiulor-h ase for eighteen 
years, granted by a pirson who himseli holds the 
premises so under- let ubing with other property under 
a lease for twenty-one years, puicli-ises the interest of 
bis immediate lessor, and obtains from the superior 
lessor a renewal of tlic lease thus purchased ; the re- 
new'eil lease is subject, so far as regards the premises 
which were comprised in the under-lease, to tim same 
trust^s would have affected the under-lease if it had 
ziottim merged or had not expiied by the elHuxion 
of time. The same rule holds, though the lease at 
the time of the purchase was vested in a trustee upon 
trusts, under which he could xu>t have granted a re- 
newal of the under-lease, and though the tenant for 
life outlived by twenty-^, years the time at which 
the under-lease would Aafo expired by effluxion of 
time. Giddings v. (Jiddiiigs, 3 Kuss. 241. Tiivst ; 
MjrHOEU. 

Decree against«. corporsftion to grant a new lease 
according to a covenant for perpetual renewal, though 
the whole of the rescued rent had been for many years 
applied uniformly lo’jone charitable purpose. ^Gozna 
V. Alderman ofGremikain, 3 iluss.2b*l. Charitv. 


LEGACY. 

A testatrix, by her will, ^ve to A 50s. a mouth 
or life, ** in lieu of him giving up all tlie other notes 


and claims and, by a codicil, she gave him ** 3/. a 
month’' for life ; and directed all other things to be 
paid and done as thp will ordered. Held, that A was 
entitled to both the monthly payments for his life. 
Lard V. Sutcliffe, 2 Sim. 273. Exons. 

A testator bequeathed the lease and good-will of a 
public-house, wnh the stock therein, to J M, in con- 
sideration of his paying all the testator’s debts, and 
appointed him residuary legatee and executor. J JVI 
proved the will, and entered and earned on business 
111 the house. He ai’teiwards filed a bill, praying, as 
the debts far exceeded the value of the personal assets, 
that the deficiency might be raised rateably out of the 
diflerent freeholds devised : but lield, tliat he haying 
accepted the bci|uest, must be bound by the condition 
annexed, and pay the debts. Memenger v. Andrews, 

4 Kuss. 473. \Vii.T., C. of. 

A codicil docs nut revoke or alter a will to a greater 
extent than was intended. A testator, by his will, 
gave certain legacies, exclusively charged on real es- 
tate. By a codicil, after reciting so much of the will 
as related to those legacies, he revoked that part of 
his will, and in lieu of the legacies therein given, 
gave smaller ones. The object of the codicil beinjg 
only to ulu r the amount of the legacies, held, that it 
could nut extend to charge the personal estate, and 
nut being attested by three witnesses, could not alter 
the legacies (diarged on the real estate. Kirke v. 
Kirke, 4 Russ. 435 . Will, C. of. 

Equal sums given to the same person by a will and 
codicil, held, from the character and objects of the 
latter, to be substilutional, and not accumulative, al- 
though the legacy given by the codicil was only con- 
ditional. Fruser v. Byng, 1 Russ. & M. 90. 

The intention of a testator that his gift should not 
vest in the legatee until it should be actually remitted 
to him, will pievail when clearly expressed, provided 
the rcfnittan('.c be not delayed by negligence or inevi- 
table accident. Jmu) v . Thompmm, 4 Russ. 92. 

Whether tlie donatio tnortis causa being of a mort- 
gage debt, a ^itt of the same sum, with the same re- 
mainder over in a subsetfuent codicil, is to be consi- 
dered a satisfaction? Humhruoke v. Shnmons, 4 Russ. 
25. 

The statute of the 25th G. 2. c. 6. does not extend 
to wills of personal e&tatc only ; and a legacy to a 
person who is an attesting witness to such a will, is 
uot void. Emunnel v. Consiahle, 3 Russ. 436. 
Will, C. of, who mav take; Pn. Evio. Witness 
A rrEsiJNG ; Estate, Personal; Stat. C. of. 

(Construction of a will ; as to the uuestion whether 
the proceeds of real estate were maae the pecuniary 
fund for the jiayment of certain legacies. lUckels v. 
iMflley, 3 Russ. 418. >Vill, C. of. 

A testator gave his property, after the death of his 
wife,, to trustees, on trust to pay the interest and pro- 
fits to his two daughters, J and E, to their separate 
use, with a direction to pay to, and apply for the be- 
nefit of A, the son of E, 2001. annually, when he at- 
tained the age of twenty-one years, and before that 
period, such part of the 2001. bequeathed to him as 
might be jiwged proper : he then gave his daughters 
power to dispose of the principal by will to tlieir chil- 
dren or grandchildren respectively, except that pro- 
portion of principal given to E, and from which the 
interest is to arise, to my grandson, viz., 4000/.* which 
sum shall be my ^andson’s property and in ^se 
either of the daughters died without issue, he limited 
her share of the fund over to the other daughter, her 
children, or grandchildren. Held, that A was not 
entitled to the annuity till he attaint twenty-oue, nor 
to the 40001. till the death of his mother. Livesey v. 
Livesey, 3 Russ. 287. S. C. in part reversed, id. 
542. Will, C. OF. 

A legacy was given' to the separate use of a married 
woman during the joint lives of her and her husband. 
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and in case she survived him, to her absolutely ; but 
if she did not survive him, to such persons as she should 
by will appoint, and in default ot appointment, to her 
next of kin exclusive of her husbind. She died in the 
lifetime of her husband and the testator. Held, that 
the legacy lapsed. Baker v. llanbunj, 3 Uuss. 340. 
Will, C. or. • 


LEGACY DUTY. 

When a legacy is not paid at tlic time appointed 
by the testator, legacy duty is payable not meitily on 
the capital sum bequeathed, but on the aggregate 
amount of capital and interest which is ultimately 
received by the legatee. Thomas v. Montgomery, 
3 Uuss. 502. 

Wliere a testator gives annuities, and directs them 
to be paid without any deduction whatsoever, and 
where from the nature of the property out of which 
the annuities arc to be paid, there could be no deduc- 
tion except in respect of tlic legacy duty, there tiie 
annuities shall be paid clear of legacy duty. Smith 
V. Anderson, 4 Russ. 352. Will, C. or. 


l?:gatei:. 

The infant heir and only of an iinc-taie was 
joined with his infant sisters, in u bill against the 
wido>v and administratrix of the intestate, for an ac- 
count of his real abd personal estate, and for a guar- 
dian and maintenance: Held, that tlic interests in 
the real and personal estate were distinct from each 
other, and a demurrer for multifariousness allowed. 
Dunn V. Dunn, 2 ISiin. 320. S. P. Mmtd v. Arh- 
lom, 2 Sim. 331. Pl. liii.L, Mui.tifaiuolsnkss ; 
Pl. Pauties ; Heir at Law. 

If the vendor of an estate, the contract for which 
was nut completed in the lifetime of the testator, who 
was the purchaser, is afterwards paitl the purchase 
money out of tlie personal assets, tlie simple eoiitract 
creditors of the testator shall stand in the place of the 
vendor, with res])ect to his lien on the estate, 
if a pecuniary legatee would be eiilitled to the same 
bcuetit against the devisee? Selhy v. Selby, 4 Uuss. 
335. Exons.; Asseis, JMaksuallino ; Vemi. & 
Puncfi. ; JDevisle. 


LExNG'ni OF TIME. 

F C tenant for life, with a power ot .^.asing- for 
thirty-one years, demises, in 17411, for tlircu lives to 
his attorney. M C liU son, tenant in tail four years, 
afterwards, in consideration of20<. executes au agree- 
ment, which was endursed on the part of the lease m 
the attorney 's hands, to coufiiiu the demise, and re- 
new for a further term of three lives ; eleven yeai’s 
after this, F C dies, and the articles ar^ tlicn regis- 
tered. The last of the tlirce lives died in 1817, and 
the representative of the attorney tiles a bill tor a 
specific performance of the son’s agreement: Held 
that the case was too suspicious to come within the 
|)rinciple of specific peiformaiicc, and the length of 
time elapsed under cucumstaiices which did not im- 
ply acquiescence. Blakeway v. Ba^goU, 1 Dow, 
S. 405. Acuuiescerce ; Agreement, Spec. 
Ferf. 

AlUiough it is asettled rule that a court of equity will 
not compel a defendant to make a discovery which 
will subject him to pains and penalties, yet if between 
the filing and hearing of the plea, the time for suing 
for the penalties expires, the plea will be overruled. 
Corp, ef Trinity Hotue v. Burge, 2 Sim. 411. Pe- 
nalties; Flb Answer; Discovery tending to 

CAIUINATE. 


LIEN. 

A recovery by A, tenant for lifbiiand B, remainder- 
man in tail ; afterwards, by deeds of lease and re- 
lease, the uses declared to A for life, remainder to B 
for life, remainder to his first and other sOns in tail ' 
male ; the deeds not registered (or several years after- 
wards ; in the interval, judgments recovered against B : 
Held, that the non-registry of the deeds was imma- 
terial, and that the peisons who so recovered judg- 
iiiente against B, did not tlierchy acquire a lien or 
charge on the settled estate against the issue, deriving 
under the sctthmicnt. Jinrke v. (TMaltey, 1 Beat. 
90 . Dekos, UrtiisTUY f)r. 

Where a lcas9 of iiiiues is taken by six persons for 
the purpose of working ihdm in partnership, tlie 
inanagiug paitner becomes in the course of such nia- 
nageiiieiil, indebted to the concern, his interest in the. 
partiiejship is in tlie first place a])plieahle to satisfy 
Ills debt to the concern. Feredoy v. Wightwick, 
i Uuss. &L AJ. 45. PAurKi iisiP. 

A mortgagee has no title to the rents of the mort- 
gaged premis(is, which have been paid into court by 
a receiver appointed in a suit for establishing the will 
of the murtgagor, riotwillistanding that after the ap- 
pointment of a ix9:civcr, he gave notice to the tenants 
to pay the rents to him. lie ought to have followed 
up that notice by moving to discharge the receiver. 
Thomas v. Britrstm'Ke, 4 Uuss. ()5. AIoiitooiu & 
AIorigkk. ; J*it. Ukceivlu ; Laxoi.ohd 5: Ten.; 
A'lioiiNMr.NT pK Rent, 

A business, the properly of A , was carried on with 
his capital and for his profit, and hv B his agent in 
the name of the latter, at a fixed silary. A having 
become bankrupt, B filed his bill, stating that hy rea- 
son of the use of iiis viame, he had become liable to a 
heavy ainoiiiit fur the concern, which w:ls insolvent 
notwithstanding the bankruptcy of A, and praying 
for injunction to rest rain the assignees from in any way 
intermeddling with the concern : Held, that B had a 
lieu on the business to the extent of his liabilities, 
and an injunction wa.s grunted. Forernft v. Wood, 

4 Uuss. 487. Bankcv. Asrsio.NMENi', WHAT I'ASSES ; 
PuiN. & Agent. - 


LIAirrAITONS. 

A testator having bequeathed a yearly sum to a 
person for life, gave the annuity upon the death of the 
annuitant, to the eldest surviving son of A, and fail- 
ing the mule issue of A, to the daughters of A living 
at tlie demise of such male issue : at the death of the 
annuitant, A had no son living, but had tum^augh* 
tors : Held that the gift to tlie daughters elB(|.^was 
not too remote, and that they were outitled to the an- 
nuity. The sanie testalor gave the residue to his wi- 
dow during her life, and at her demise to the eldest 
surviving son tf A, upon his attiiinmg twenty-five, 
(the trustees being lo apply the interest to 

his use till he attained tll^ age) or failing such male 
issue, to the daughters of A living at the demise of 
the last of such male issue, the only sou of A died 
under twenty-five in thfi lifetimeiif the widow, leaving 
two daughters of A him surviving : Held that if there 
had been any sun of A Uviugj.t tlie death of the wi- 
dow^ he would have taken a^i^ted interest in the 
residue, though ho had not thi^ attained, the age of 
twenty-five, 'fhat the gift over of the residue to the 
daughters of A, was not too remote, and that in the 
events which happened, they, upon the death of the 
widow, became entitled to tne residue. Murray v. 
Addenbrook, 4 Uuss. 407. 



1486 


LIS PENDENS— JMERGER. 


4f tbe interest of an unborn child of a person in 
being, does not vest when such unborn child attains 
twenty-one, the gift is too remote and void, and the 
limitations over are void also. Palmer v. lloljhrdt 
4 Russ. 403. 

A limitation to an unborn child for life is not good, 
unless the remainder vests in interest at the same 
time. A testatii.v after expressing her desire that 
certain stock should remain in the three per cent, lor 
ever, !)('(] uca tiled the dividends to her seven children 
for their lives, with survivorship among them, and 
directed that after the decease of all of them, their 
children should succeed to the annuity of their de- 
ceased parent, and that after the decease of the seven 
children's children, the dividends or the stock should 
devolve in annuities upon *thc lawful heirs of the tes- 
tatrix: Held that all the gifts were void except the life 
interest given to tbe seven children. Ilaiies v. liaye», 
4 Russ. 311. 


LIS PENDKXS. 

Pendency of creditor's suit, in wfiich a receiver has 
been appointed, is caii>e against allowing a puisne 
judgment creditor to proceed at law afu^r death of co- 
nuzor. Anon. I Hog. 69. Pii. Cuedii oil’s Suit; 
Pr. Injunci'ion. 


LU^AT1C. 

« 

Agreements may be made by guardian of infants or 
committees of lunatic, with approbation of court, sig- 
nified by the {letitioa. I NV, 4. c. 65. s. ‘26. Agri j> 
ment; Guard«.& WAni). 

CommitlcG to transfer stock as Ld. Cli. shall direct, 
and receive and pay over dividends. 1 W,4. c. 60. 
s. 4.,.', And shall convey. Jd, s. 3. 


Committee having a limited interest, where he may 
lease land. 1 W.4. c. 65. s. 23. Committee may 
convey lands in performance of contract. Id. s.27 ; 
and may apply by ^tition on motion to surrender or 
penew leases. Id. s. 13. 

liUuatic's estates may be sold or mortgaged for pay** 
ment of debts. ( W. 4. c. 60. s. 28. 

Stock standing in name of lunatic, executor, or his 
testator, committee to transfer the same. 1 W. 4. 
C.60. s. 4. Kxons. 

lo(|uisitions on commissions of lunacy executed in 
Great Uritain, are to be transmitted to Ireland, and 
acted upon there, and so victf venia. 1 W.4. c. 65. 
S. 41. IjlKLAND. 

The court will protect the property of a supposed 
lunatic, in the interval between the presenting of a 
petition for a commission of lunacy, and the finding 
of the jury, but it will at the same time take care that 
ample means for resisting the commission be furnished 
to tiiosc who act in the inquiry in the alleged lunatic’s 
liehalf. Ill re Holmes, 4 Russ. 186. Juiusdiction, 
Lunacy. 

A degree of imbecility, below what would be sufli- 
cient to justify a finding of lunacy under a commission, 
de lunatico, &c., will 1)e suilicient to enable a court of 
equity to set aside a deed, if it appeal's that undue 
advantage has been taken of tlrat weakness, such as 
it is, to obtain the execution of the deed. Blachford 
V. Chmliini, 1 Knapp, 73. 

A committee should have the previous sanction of 
the court for not passing his accounts annually. Anon, 
1 RUSS.&JM. 113. 

A cominiltee of the ])ersnn and estate of a lunatic 
appointed without a reference, where the property was 
small. K.ip, Fan'ow, 1 Kuss. 6c IM. 112. 

Under a commission of lunacy, the jury found ** that 
the party is not a lunatic, but that partly from para- 
lysis, anil paitly from old age, his memory is so much 
impaireit, as to render him incompetent to the ma- 
nagement of his affairs, and conseipently of unsound 
mind, and that he has been so for the term of two 
years last passed.*' 1'he inquisition was quashed, and 
a new commission was ordered to issue. In re Holmes, 
4 Russ. 18*2. A 


MAIlttlAGE. 

In May, 1816, a marriage was performed between 
M and G, by a minister in Scotland, upon produc- 
tion of a certificate of a proclamation of banns, which 
roclamation, it turned out, could not have been made ; 
ut it was proved, that according to the practice in 
6cotla|^.at the time, banns were scarcely ever pro- 
claiuMifC'when such certificates were given. A book, 
kept the minister who performed the ceremony (he 
having afterwards become an incompetent witness), 
in which the marriage was entered, was proved by his 
wife and daughter, who also proved the performance 
of the ceremony. jM, who afterwards married another 
husband, upon a suit to ^sltihlish the first marriage, 
admitted the ceremony, but denied consummatiou. It 
was in evidence that she acknowledged herself mar- 
ried subseejuent to the ccremofiy. It was also proved, 
that G was in the liabk of recognizing M as the wife 
of J (the second hukb^.) Two years after the mar- 
riage of J and M, a njp heir cohabitation, G raisAi an 
action m the commmiries’ court, agalAst the decla- 
ration of manage and adherence. 'i’hc:e was is.sue 
Of the maiTiap between M and J, but neither tfie 
were made parties. Held, (reversing 
below) that if a celebration tool^ place 
id G, it was to be picsumed, under the 


circumstances stated, that there was no real consent 
to marry. Whether the second husband and childieii 
should he parlies ; Qufcre ? Assuming the niariiagc 
to be regular, previous and subsequent conduct of the 
parties is admissible evidence upon the question of 
consent. MacneUl v, MacGregor, 1 Bligh, M.S. 293. 


MSMBKRS OF PARLIAMENT. 

Bill to bo taken pro confem against persons with 
privilege of parliament, in default of answer, i VV.4 
c. 36. rule 13^ Pr. Bili. rno confrsso. 


^ MERGER. 

If a tenant for li2e of an under lease for eigbtftn 
years, granted by a person, who himself holds the pre- 
mises so underlet along with other property, under a 
lease for twenty-one years, purchases the interest of 
his immediate lessor, and obtains from the superior 
lessor, a renewal of the lease tlius purchased, the re- 
newed lease is subject, so far as regards the premises 
which weie comprised in the under-lease, to tne same 
trusts as would have affected the under-lease, if it had 
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not been merged, or had not expired by the efRuxion 
of time. The same rule holds, though the lease at 
the time of the purchase was vested in a trustee upon 
trusts, under which he could not nave granted a re- 
newal of the under-lease, and though the tenant for 
life outlived, by twenty-six years, the time at which 
the under-lease would have expired* by effluxion of 
time. Giddings v. Giddings, 3 Russ. 241. Lease, 
Renewal of Trust. 


MINES. 

Where a lease of mines is taken by six persons, for 
the purpose of working them in partnership, and the 
managing partner becomes in the course of such ma- 
nagement indebted to the concern ; his interest in the 
partnership is in the first place applicable to satisfy 
his debt to the concern. Fereday v. Wighimek, 
1 lliiss. & M. 145. 

Mines arc. for many purposes, partnership projierty ; 
they are liable to the debts of the partnership, and 
debts to the co-partnership ; and uotwithstanding the 
bankruptcy of a partner indebted to the ro-partner- 
ship, the accounts are to be taken beyond tlic tli>.e of 
the bankruptcy, and up to the time of ^!ie • de the 
debts of the partnership are first to Iki and 

out of the bankrupt's share, rep:-, v'^eiit i«. lu Ik- made 
to the co-partnersliip of what is due to it from him. 
S. C. 1 Taml. 250. Partneasiiii*. 


MISTAKE. 

Semble, where the parties intended that a promis- 
sory note should be joint and several, but tlirougli 
ignorance it is expre^d to be joint only, a court of 
C(julty will relieve as well against the surety as the 
principal ; but where a joint promissory nolo signed, 
** J and J E : .T 1* surety,” was given to a creditor 
of the firm of .1 E \ and J P, died, J and J E lieing 
both alive, one of whom afterwards became bankrupt, 
and the other insolvent : Held that the promissory 
note could not be considered as several against J P 
tlie surety, llawstone v. Farr, 3 Russ. 424 ; but re- 
versed, id. 539. Bill of Exciianof.. 

In contemplation of marriage between A and B, 
settlements were made of real estate belonging to B, 
the intended wife, and of personalty belonging to A, 
the intended husband, upon uses and tru.^ts, which 
after the solemnization of the marriage wen. . . arise 
for the benefit of the husband and wife, and their 
issue ; the marriage ceremony was performed, and the 
parties lived together as husband and wife ; hut alter 
the lap.se of mure than a year, and lieforc the parties 
had any children, tlie marriage was discovered tp be 
void, and they executed deeds purporting to revoke 
the former settlement : some time afterwards a new 
settlement in contemplation of marriage Was made, 
including the same property as the former, but dif- 
fereut from the former in the interest given to the 
issue, as well as in other provisions the parties then 
intermarried, and there was issue of the marriage. | 
Held that the first settlement being founded on mis- 
take and misapprehension, was not binding on the 
parties, and that the rights of the issue, both as to the 
real estate and the personalty wertffvegulated by the 
second settlement. Eobinsm v. Dickenson, 3 Russ. 
399. Settlement, Marriage. 


MONEY APPOINTED TO BE LAID OUT 
IN LANDS. 

A feme covert, tenant in tail in lemainder of money 
to be laid out in lands, by arrangement with the ten- 


ant for life, and on a private examination under the 
7 G. 4. c. 45. consented to the payment of a propor- 
tion of the money to hcr'^hiisband, and the order was 
mado accordingly. In re Silcocks, 3 Russ. 369. 
Hunrand and Wife, Consent to Bar;.Stat. C. of. 

Semble, an order of reference to the master on a 
petition presented under Loid Eldon’s act, ought not 
to be made, except on a hearing in court ; and on the 
appearance of counsel. Hinde v. Metcalfe/ 3 "Rnsis,, 
416. Pit. Petition ; Stat. ; C. op. 


mortgagp:. 

The course of proceedings in foreclosure causes in 
Ireland and in Knghind, is materially different in 
England, it is merely a suit between mortgagor and 
mortgagee, to bar the equity of redemption of the for- 
mer; but no sale is directed, and no provision made 
for creditors, as under similar decrees in this court. 
Steele v. Phillips, 1 Beat. 192. 

I'lic rules of court allow mortgagor in foreclosure 
suit so much time as may be occupied in procuring 
report of principal and interest, and costs, and three 
months Troin date of that rcpoit. Fllis v. Deane, 

1 Beat. 16*. • 

On a reference in a foreclosure suit to ascertain 
what is due to the plaintiff for principal, interest and 
costs, the plaintiff must ascertain his rights, and have 
his costs taxed, or the defendant may apply to have 
the proceedings in the cause staid. Creed v. Byrne, 

I Hog. 108. 

The mortgagor or his heirs only can sue the mort- 
gagees for an account and redemption, unless it is 
shewn that there is collusion between them and the 
mortgagees. White v, \laralher, 1 Knapp, 179. 

Tlie widow of a mortgagor who had joined with 
him in the mortgage for the purpose of barring her 
dower, and to whom he subsecjnently left an annuity 
in lieu of dower, not charged, however, on his real 
estate, has no equity as a hmia fide purchaser of the 
annuity, to have it paid out of the mortgaged estate, 
and her representatives cannot file a bill for the pure, 
pose of redeeming it. Id, ib. 

No larger sum can be recovered by way of iutfffljH 
on a moi igagc in one of our colonies where the Dut^ 
law is retained (Demerara) than a sum equal to the 
principal. Shand v. Brereton, 1 Knapp, 16*2. 

I’ayAicnts agreed to be made by the actual occu- 
p*('.r of the soil, under a licence to dig earth and make 
bricks, are in the nature of rent, and as such, a mort- 
gagor of the premises is entitled, after notice, to all 
rent in arrear at the time of such notice, as well .is all 
that may afterwards become due. Eip, liankey, 

1 Mont. & M. 247. Rent. 

Where an cipiitablc mortgagee applies for le^e to 
bid at the sale of the mortgaged premises, the 
is for him to pay the costs of the application. Exp, 
Robinson, 1 Mont. & IM. 261. Equitable Moiit- 
gaoes ; Br. Costs ; Bankcy, Sale. 

a covenant in a mortgage of property in the West 
Indies, on the part of the mortgagor, to consign the 
produce of the estate to the^ mortgagee, to be sold on 
commission for the mortgagor ; and to take all such 
plantation stores as may be wanted for tbp. use of 
the estate irom the mortgagee, is not usurious. A 
mortgagee is entitled to the benefit of such a cove- 
nant, and to charge a commi^ioa, on the sale of 
the proiliuce consigned to him, jjQn the assignment 
by a mor^agee, the cost of suppUb and contingeo* 
cies furnished to the plantation pievious to the as- 
signment, but paid for subsequently, by the assig- 
nee, may be added to the mortgage dfebt, and chaiged 
against the estate. Sayers v. Whitfield, 1 Knapp, 
133. Usury. 

a, being entitled to certaia lands as issue in tail, 
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coiiv6y€d them in fee in 1794 to secure 800{«, and 
levied a fine. In 1762, he borrowed 450/., and 
charged it upon "^the same lands by deed poll. He 
di^ in 1764, leaving the charge of the aggregate sum 
of 1250/. upon the lands, with an arrear of interest, 
and devised all his lands to his wife. Two years 
afterwards, the wife married B, and they, after re- 
citing the mortgage, and that B had paid the interest, 
granted and confirmed the mortga^d lands to the 
mortgagee, reserving the equity of redemption to B 
and his heirs, &c. By dera in 1789, 300/. arrear 
of interest was added to the principal, and the ag- 
gregate sum of 1550/. charged on the lands, sub- 
ject to redemption as before. Thervife died in 1794, 
leaving C, her son by A, her heir at law. In 1797, 
B Mid part of the mortgaged lands, and in consi- 
deration of 2000/. principal and interest paid to the 
mortgagee, and 600/. to B, he and the mortgagee 
conveys such part to D. The rest of the lands were 
conveyed by the mortgagee to B, who died in 1799. 
On a bill by C to redeem, the court of exchequer de- 
creed that he was entitled to redeem, on payment of 
the principal money due upon the mortgage, and in- 
terest from the death of B. On appeal to the lorvls, 
it was declared that C was entitled, notwithstanding 
the proviso of redemption reserved to B, to redeem 
the lands on payment of the principal and interest due 
at the death of the wife on the aggregate sum of 
1250/., such interest to be computed according to | 
the proviso in the indenture of release and mortgage. 
Upon reference to the master to take the accounts, it | 
appeared that B and his wife during her life paid to I 
the mor^agee 1500/. ; that the master in his report 
did not include this sum, but reported that there was 
due upon this account for principal 1250/., and for 
interest at the death of the wifo 286/. On this ground 


exceptions were taken to the report, which being in 
this r^pect confirmed, and a decree made upon fur* 
ther directions accordingly, a further appeal was pre- 
sented to the lords, who affirmed the decree, they 
considering that the former order directing an account 
of interest due on the mortgage, meant interest ac- 
tually due. Ritsetmhe v. Hare, 2 Bligh, N. S. 192. 

A first application by a mortgagor to change the 
time for the payment of mortgage money refused, 
Nanny v. Edwards, 4 Russ. 124. 

A mortgagee has no title to the rents of the mort- 
gaged premises which have been paid into court by a 
receiver appointed in a suit for establishing the will 
of the mortgagor, notwithstanding that after the ap- 
pointment of a receiver lie gave notice to the tenants 
to pay the rents to him. lie ought to have followed 
up that notice by moving to discharge the receiver. 
Thomas v. Brigstocke, 4 Russ. 65. Lien on Fund 
IN Court ; Pr. Receiver ; Lanpl. &t Tenant, At- 
tornment OF. 

A mortgagee is entitled to bo allowed in account 
against the mortgagor, all expences properly incurred 
for the recovery of the mortgage money. Ellison v. 
Wright, 3 Kuss. 458. Account, Allowances. 

Wiiere, upon a bill of redemption and foreclosurc* 
the mortgagee assigns his mortgage after a decree for 
the usual accounts, the mortgagor is not to pay the 
costs of tlic supplemental bill wnich is necessary to 
bring the assignee of the mortgagee before the court. 
Barrey v. Wrey, 3 Russ. 465. Pit. Costs. 

Tiic heir of the mortgagee to whom the leral es- 
tate in the mortgaged premises liad descended, is a 
necessary jiarty to a bdl of foreclosure filed by the 
executor of the mortgagee. Scotl v. NicoU, 3 Russ. 
476. Heir at Law; Pl. Party ; Moutoor. & 
Moutoee. 


V NEXT OF KIN. 

.^'^herc a pecuniary legacy is given by a testator 
to lifa heir, tne word is to hie understood in its legal 
and ordinary sense, unless controuled by the context 
of the will, and the heir at law will take the legacy, 
and not the next of kin. In such a case it m^es no 
diflerence that there are three co-heirs. Mouusey v. 
Blamire, 4 Russ. 384. Will, C. of, who take ; 
Heir at Law. 


NOTICE. 

Trustees not aftected by notice to their agent, which 
he did not leceive in that character. France y. Womts, 
1 Taml. 172. Frinc. & Agent. 


A made a voluntary surrender o^^opyliolds to a 
trustee, upon tiust for F during her life ; and if at her 
death she left cbildien who attained twenty-one, upon 
trust to sell and divide the money among them ; but 
if that event did not take j^ace, upon trust for A in 
fee. Afterwards, by a deed reciting that the trustee 
was seised of the premises, upon trust for F and her 
husband and A the trustee, and F and her husband 
and A concurred in demising the premises for a va- 
luable consideration to G for a long term of years: 
Held, that the lessee was to be considered as having 
notice of the trust for the benefit of the children of F, 
and,that the lease was void as against them. Maljm 
V. Aekland, 3 Russ. 273. Trust. 


OFFICER135 PUBLIC. 

The right of Appointment to the office of clerk of 
the peace is, by laut»/m the evstos rotulorunk of the 
county, and not in the crown. Harding v. Pollock, 
1 Dow, N. S. 454. 

Plaintiff who resides as judge in one of the colo- 


nies will not be compelled to give security for costs. 
Stanley v. Humei- I llog. 12. Pb. Security-., fob 
Costs. 

Security for costs will be required from an officer in 
the service of the East India Company. Powell v. 
Bernard, 1 Hog. 144. E. 1. Comp. ; Pb. Costs, 
Security. 
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^ PARENT AND CHILD— PENALTIES. 


PARENT AND CHILD. 

A son conveys an estate to his. father nominally, as 
purchaser, but really as a trustee,* and in order that 
the father, who was in better cr^it than the son, 
might raise money upon it by way of mortgage, for 
the use of the son ; the father died shortly afterwards, 
and before any money was raised, having by a will 
subsequent to the conveyance, made a general devise 
of all his real estates ; the case is within the statute 
of frauds, and parol evidence is not admissible to 
prove the trust, but the son has a lien on the estate as 
vendor, for the apparent consideration, no part of wliich 
was paid. Letnan v. Whitley, 4 Russ. 422. Tiiust; 
Pr. Evid. Parol 3 Vendor & Purcu ; Lien. 


PARTNERSHIP. 

Where a lease of mines is taken by six persons, for 
the purpose of working them in partnership, and the 
managing partner becomes in the course of such ma- 
nagement indebted to the concern ; his interest in the 
partnership is in the first place applicable to satisfy 
his debt to the concern. Fereday v. Wi^kimck, 

1 Russ. & M. 45. 

Mines are, for many purposes, partners^iiip proper- 
ty ; they are liable to the debts of Uie partnemhip and 
debts to the co-partnership ; and notwithstanding the 
bankruptcy of a partner indebted to the co-partnership, 
the accounts are to be taken beyond the time of the 
bankruptcy, and up to the time of the sale ; the debts 
of the partnership are first to be satisfied, and out of 
the bankrupt’s share repayment is to be made to the 
co-partnership of what is due to it from him. S. C. 

1 Taml. 250. Mines. 

Some members of a partnership cannot file a bill for 
a dissolution, without making all the partners, however 
numerous, parties. Long v. Yonge, 2 Sim. 369. Pl. 
Parties. 

The holders of shares in a joint stock company, pur- 
chased immediately from the company, are entitled to 
relief in equitynn^agaiust the fraudulent conduct of the 
directors. Bmn v. Agar, 2 Sim. 289. Fraud ; 
Joint Stock Company. j 

Rills drawn by one partner for a separate debt in j 
the partnership name, do not render the firm liable, | 
unless the person suing on them can either prove a i 
direct assent from the other partners to their formation | 
or circumstances from which such an assent might 
be reasonably presumed. Frankland v. lu'Omty, 
1 Knapp, 274. 

The masters make it a rule not to take an account 
of a partnership, unless sjiecially directed, although 
the, order be to take all accounts. Woolly v. Gordon, \ 
1 'Jraml. 11. Account. • 

A general dissolution of partnership does not ope- 
rate to discharge tlie memMrs of it from }ho auKe- 
quent acts of one of them in respect of the en^gements 
of the partnership, with thira persons, entered into 
prior to the dissolution. Ault v. Goodrich, 4 Russ. 
430. Partnership, Dissolution of. 

Subpartners are liable to the partners for the acts of 
each other. Thus, if a firm consisting of A and R 
engage iu a speculation with C, A is adswerable Co 
C for the acts of B. S. C. Id, 

A» person employed on blbalf 8f himself and his 
co-paitners in negociating the term of a lease, is not 
entitled to stipulate clandestinely with the lessors for 
any private advantage to himself. Where therefore, 
a sum of 12,000L was paid in pursuance of such a 
stipulation, the party receiving it was declared to hold 
it in trust for the partnership. Before the transaction 
was discove^f one of the partners withdrew, and 
stthBequently ano^er partner assigned a share in the 
m his jptpiprtion of this claim to persons 


then admitted into the concern : Held, that the re- 
tired, the continuing, and,,the new partners were pro- 
perly joined as co-plaintitt in a suit to have the trust 
declared. Fawcett v, Whitehouee, 1 Rnss« & M. 132. 
Trust; Frin. & Agent; Pl. Parties, Part- 
ners. 

A, by his will, (after declaring his intention to as- 
sign the lease of a hotel in which he carried jtlii busi- 
uess, and the effects therein and the business {hereof, 
in trust for his son and daughter, in consideration of 
an annuity to be paid to him for life), bequeathed the 
residue of his personal estate and effects to his son and 
daughter in eipial shaies. The testator died Without 
having effected thtipurpose declarod in his will. The 
daughter, being executrix, carried on the business ^n- 
til 1810, when she purchased a fieehold house, (chiefly 
by means of the assets of the testator) where she car- 
ried on the business until she married in 1819. Pre- 
vious to her marriage, the freehold house was conveyed 
to trustees for her and her husband and their children in 
the ordinary way. In the following year, the son filed 
a bill praying that the settlement might be set aside, 
the freehold house declared part of the assets, and an 
accou'it taken of the profits of the business from the 
death of the testapir until 1819, and that half the 
profits and half the assets might be paid to him as re- 
siduary legatee and partner. The V. Chancellor de- 
cided that a partnership existed from the death of 
I the testator to the marriage of the daughter, and that 
the freehold house was part of the assets. Against 
this decree the defendants appealed to the Chancellor, 
w'ho affirmed it with a slight variation. They then 
appealed to the house of lords, and insisted that an 
issue should be directed to try whether a partnership 
existed. The house affirmed the decree, on the ground 
that it was then too late^ ask for such an issue. Riir- 
nard v,Nerot, 2 Bligh, N. S. 215. S. C. 4 Russ. 
247. 

A, B, andC carrying on business in co-partnership 
for a term which would expiro on the 19th Feb. 1807, 
under articles which em^wered A, in case of his 
death during the term, to bequeath his share of the 
trade in favour of his wife or children. S, a custonaer 
of the bank and a surety, covenanted that thegr^:^;' 
one of them, would pay to A, B, and C, the survlralif' 
or survivor of them, &c. all sums which, on, befose or 
until the 19th Feb. 1807, should become due from 
the ci^tomer to A, B and C, the survivors or survivor 
of them, Ac. A died, having bequeathed his sh^ 
uf the concern to his executors, in trust for iiis chil- 
dren. The business continued to be carried on under 
the same firm as before, and his executors interfered 
in the management and shared in the profits. At tlie 
time of A’s death, the balance due from S to the bank 
was upwards of 14,000f. ; after that time S continued 
his dealings with the bank in the same manner as 
previously, paying in more tlian 14,000/. within a 
few weeks after A’s death, but drawing out during 
the same period a larger sum, and these subsequent 
dealiOgs were continued in the same account current 
with the preceding dealings. Some years afterwards 
S became insolvent, being indebted to the bank in a 
balance of 19,000/. and upwards : Held, that the 
partnership which carried on the business after the 
death of A was a new partnership ; that the surety’s 
covenant did not extend* to cover sums advanced to 
the customer by tlie bank after A’^ death ; that 
balance due at A’s death from tljg^ustomer was to be 
considdtod as discharged by the M^nts subseqnentW 
made by him 'to the bank, nniberton t« 

4 Rubs. 154. pRiMc. & Surety. 


PENALTIES. 

Although it is a settled rule that acourtof equity will 
notcompd d<^dant to make a diaopvery which will 
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subject him to pains and penalties ; yet if between the 
filing and hearing of the plea, the time for suing for 
the penalties expires, the pica w'ill be overruled. 
Corp, ofTnMty llonssv* Butge, 2 Sim. 411. Lexotii 
OF Time ; Pl- Answeii tending to criminate. 


PLEADING. 


I. Answer. 

Defendant by answer cannot decline answering, 
further, though discovery would t^nd to criminate ; 
he must plead or demur. Stanbury v. Gorthn, V. C. 
1830. 

Statements in an answer arc impertinent if they a-e 
neither called for by the bill nor material to the de- 
fcLce with reference to the order or decree whicli may 
be made on the bill. Statements in an answer to a 
bill of revivor which merely shew irregularity and 
misconduct in the former proceedings in the suit 
are impertinent. WugstaA' v. Jiryini, I Iluas. 6c 
M. 28. 

13y indenture a farm was demi".;d at yearly rent, 
with a covenant by tenant, that if during the last 
three years of the term, he should sow more than 
seventy acres of clover in one year, he should [lay an 
additional rent of 10/. a year for every acre above 
seventy, for the remainder of the term : Held, that 
the additional rent was in the nature of stipulated da> 
mages, entitling plaintiff to a discoveiy in aid of an 
action at law, and a plea that the discovery would 
subject defendant to penalties, was overruled. Jones 
v. Green, 3 Y. & J. 298. ]^^\ndlord & Tex. ; Sii- 

rULATED DaMAOI-S. 

Where a bill for discovery and relief is demurrable 
to for want of equity as to the relief, discovery can- 
not be granted. MellUk v. Richardstm, 12 Price, 
530. Pl. Demurrer. 

AUboiigli it is a settled rule tliat a court of equity 
will not compel a defendant to make a discovery 
which will subject him to pains an<l penalties ; yet, 
iC between the filing and hearing of the plea, the time 
for suing for the penalties expires, the plea will l)e 
overruled. Corju of Trinity House v. Jiurge, 2 Sim, 
411. Length of Time ; Pen alt ies. 


11. Hill. 

'fhe court will make an order for appointing -; guar- 
dian and allowing maintenance, upon petition without 
bill where the in^nt’s income docs nut cxccecd 300/. 
a year. Kxp, Tjukin, 4 Russ. 307. Infant; Main- 
ten A NCE ; Pl. Plf. a . 

Maintenance will not be allowed witliout a bill 
filed to an infant, entitled to real estate whicli is of a 
yearly value exceeding 100/. a year. In mre. Moles- 
worth, 4 Russ. 308. lb. 

The plaintifi' is entitled, under a prayer for general 
relief, to such remedy a^ the statement of his case 
entitles him to. Fopham v. Constantine, 1 Taml. 135. 

I'he infant heir and onl^^son of an intestate, was 
joined with liis infant sisters, in a bill against the 
widow and adniniislratria of the intestate for an ac- 
count of bis real and personal estate, and for |i guar- 
dian and maintenance: Held, that the interests in 
the real and personal estate were distinct from each 
other, and a demurrer for multifanousncss was al- 
lowed. Dunn V. Dunn, 2 Sim. 329. S.P. Maud v. 
AMm, 2 Sim. 331. Heir at Law: Legatee; 
.Pl. PARTip. 

The stating part of bill must contain' all necessary 


allegations to sustain plaintiff's right to relief. Mac* 
namara v. Sureetman^ 1 Hog’. 29. 

The amended b|]l is not 'pruliz if it is a complete 
record, and contains all the charges ini thb original 
bill. Fitzpatrick v. Power, 1 1 log. 24. 

A demurrer to a bill by the assignees of a bank- 
rupt, because it did not state tliat it had been filed 
with consent of the creditors as reiiaircd by the stat. 
6 G. 4. c. 16, was overruled, the act merely intended 
to make assignees responsible, as between them and 
the creditors, if they instituted any suit without 
the consent directed by the act. Jones v. Vates, 
3 V. 6c J. 373. Stat. C.or ; Pl. Parties ; Hankcv. 
Assignees. 

A joint petition by three creditors for an order to 
prove three distinct debts, was held to be multifari- 
ous. The claims of different persons cannot be united 
ill one petition. Kxp. Super, 1 Mont. 6c IVt. 280. 
Pl. pAirriES; Pl. Petition; Pl. Mui.tifaiuous- 

NESS. 

A plaintiff must establish at the hearing that he 
had a title to relief at the time of filing his bill, or 
if be relies on matter subsequent, he must file a sup- 

f lemcntal bill, harjield v. Kelly, 4 Russ. 355. 
'll. Hearing. 


III. Demurrer. 

Where a bill for discovery and relief is demurrable 
for want of equity as to the relief, discovery cannot 
be granted. Mellish v. Richardson, 12 Price, 530. 
Pl. Discovkrv. So settled by Lords Thurlow’, Al- 
vanlcy, and Kldon, in a variety of decisions. Sec 
also the 'rreatises of l^rd Redesdale, and Cooper. 

Demurrer to a bill for a general account, and for 
an injunction to restrain the defendant from taking 
out execution on a judgment recovered by him in an 
action at law, was allowed ; because the bill did not 
establish a case of account on its own statement, and 
it was loo late for the plaintiff to ask the interference 
of the court, after having suffered the action to be 
tried at nisi prius, Moses v. Leu}esi^\2 Price, 502. 
Account. 

A general demurrer for want of equity allowed, 
where it appeared on the face of the bill, that of two 
co-plaintiffs, one had not any interest in the matter 
of the suit. Cuff v. Platell, 4 Russ. 242. Pl. 
PAirriE-s. 

If of several plaintiffs, some have an interest in the 
matter of the suit, and others have no interest in it, 
but are merely the agents of their co-plaintiffs, a 
general demurrer to the whole bill is a good defence. 
King of Spain v. Machado, 4 Kuss. 225. X’l. Par- 
ties^ Pkin. 6c Agent. 


V. Parties. 

Where On marriage, interest of a sum secured by 
mortgage is settled on husband for life, remainder to 
wife tor lifc,^ and he is afterwards discharged as an 
insolvent , it is competent for him notwithstanding, to 
file bill with wife for foreclosii r. of mortgage, in order 
to have the trust fiind secured. Horan v. Wooloughan, 
1 Beat. 1. Insolvency. 

Where, after bill to foreclose, plaintiff became in- 
solvent, the costs of assignee afterwards made defend- 
ant, must be paid by plaintiff ; he cannot throw costs 
on mortgagor. Id, ih. 

On a bill by a trustee, to raise the arrears of an 
annuity, the cestui que trusts are not necessary parties; 
it appearing on the face of the contract, that it was 
the inicnlion of the parties esclode tlte.-ce^^i-^tie 
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Arties. 


trusts from the necessity of taking any part in the 
transactions relating to tne maDageincut of the trusts. 
Bijifld V. Taulnr, 1 Beat. 91. • 

A prior incumb«-anccr may insist, that be will not 
lie made a party to a suit by a puisne creditor, for 
any purpose but that of being redeemed ; if be should 
do so, the estate must be sold, subject to his prior 
incumbrance. Fisher v. iSarrjf, 1 Beat. 143. 

To a bill by a vicar against occupiers for certain 
tithes, impropriators ought to be omitted as parties, 
although the defendants allege that it is uncertain, 
whetlier these lands arc or are not within the parish ; 
and that the impninriatc rectors had always received 
or demanded the tithes occupiers only arc necessary 
parties. Cmke v. Blunt, 2 Sim. 417. iMitropitiATou 
UF Tithes. 

Some members of a partucisbip cannot file a bill 
for a dissolution, witliout making all the paitncrs, 
however numerous, parties. Long v. Yonge, 2 Sim. 
369. PAiiTMKns. 

The infant heir and only son of an intestate, was 
joined with his infant sisters, in a bill against the I 
widow and administratrix of the intestate for an ac- 
count of his real and personal estate, and a 
guardian and maintenance : hehl, that tin' int'Mi-sts 
in the real and personal estate wcid distinct ‘icni each 
other, and a demurrer fur niuli'M'ioiisni allowed. 
Viiim V. Jhtnu, 2 Sim. 329. S. J*. Alaud wAcKLom, 
2 Sim. 331. Pl. Bill, Mulitfariousnvss; Hkih 
AT I,Aw; Lfgatei-:. 

Some of the shareholders in a joint- stock company 
may file a hill to have tlicir deposits repaid, without 
making all the otlier shareholders parties, if they arc 
ignorant of their names. Blaiu v. Agar, 2 Sim. 289. 

Prior incumbrancers are not necessary parlies to a 
bill by an elegii creditor. Rtindeil v. ^larq, 

1 Hog. 122. 

Plea for want of parlies must be to the entire bill. 
Parke v. Blacky 1 Hog. 70. Pl. I’lea. 

A demurrer to a bill by the assignees of a bankrupt, 
because it did not state that it had been filed with 
consent of the creditors, as required by the statute 
G G. 4. c. 16. overruled ; the act inciely intended 
to make assignees responsible as between them and 
the creditors, if they instituted any suit without the 
consent directed by the act. Jofus v. Votes, 3 V. & 
.1.373. Stat. C. of; Pl. Bill ; Bankcy. Assig- 
nees. 

Some shareholders in a joint stock co^ pany may 
institute proceedings on behalf of themsc!.'' and 
other.s who may come in and take the benefit of the 
suit, for the purpose of compelling directors to refund 
monies fraudulently withdrawn from tlic funds of the 
company and applied to their own use. To compel 
all the shareholders to be made parties to the suit 
would be to deny justice. Hitchens v. Cmigfeve, 
4 Buss. 576. 

In a creditor’s suit for the sale of the real estate ; 
where there was no pemonalty, and the executors re- 
fused to prove the will, it was decided that the heir at 
law must be a party, and administration with the will 
annexed obtained, in order, to show a deficiency of 
assets. Fordham v. Rolf, l.Tam. 1. 

A joint petition by three creditors, for an order to 
prove three distinct debts, was held to be multifarious. 
The claims of different persons cannot be united in 
ono petition. £ap. Sayer, 1 Mont. & M. 280. Pl. 
Petiton ; Pl. MultiVariousness ; Fl. Bill. 

T G, having instituted a suit, dies, leaving two 
wills, of which the second was eventually established ; 
but not having been discovered immediately, the de- 
visees and executors under the first, revive the suit ; 
a private agreement is afterwards entered into between 
the pipiouffs iii;vthe revived suit and R G, entitled 
unfUga^ iegoi4,wi^ benefit should belong 

to whic^hever of the 


wills should be established. A decree was made for 
the plaintiffs in the revived suit, af|d an order made 
under it, from which RC, and HEl R, (daughter of 
T G,) beneficially entitled under the first^ill, appeal. . 
The lords dcirlared that R G ought to have been a 
party to the suit below, and adjourned the hearing \ 
due die, with liberty for the parties to take such steps 
below as they should be advised. A bill was then 
filed by 11 G, adding other parties, and praying to 
have the benefit of the revived suit, which wasdeer^ ; 
but the lords still refused to hear the appeal for want 
of proper parties, with liberty as before. R Q then 
files anotlicr bill to have the benefit of the revived suit, 
adding other paitifti, and setting up a new case ; the 
facts of which being denied by tlie defendants, and 
not established in evidence, the court below dismissed 
tlje bill ; whereupon the plaintiffs appealed, but the 
loids dismissed the appeal, and confirmed the decree 
dismissing the bill. Cough v. Latimehe, 1 Dow, 

N. S. 485. 

A person employed on behalf of himself and his 
co-pa>tners in negotiating tlic term of a lease, is not 
entitled to stipulate clandestinely with tlic lessors for 
any piivatc advantage to himself ; where, therefore, a 
sum of 12,000/. Weft paid in pursuance of such a sti- 
pulation, tiie party receiving it was declared to hold 
it in trust for tlic partnership. Before tlic transaction 
was discovered, one of the partners withdrew ; and 
sub.scqucntly, another partner assigned a share in the 
stock, and in Ins proportion of this claim to persona 
then admitted into the concern : held, that the retired, 
the continuing, and the new partners, were properly 
joined as co-plaintiffs in a suit, to have the trust de- 
clared. Fawcett v. Whitelwuse, 1 Buss. & M. 132. 
Partnebsiiip ; Tri.»st ^ Pbin. & Aoknt. 

A plea, showing that one of two plaintiffs had no 
interest in the matters of the suit, is a good defence to 
the whole bill. Makepeace v. Hautiunuie, 4 Russ. 
244. Pl. Plea, 

A general demurrer for want of equity allowed, 
where it apjiearcd on the face of the bill, that of two 
CO- plaintiffs, one had not any interest in the mattera 
of the suit. Cuff V. Platell, 4 Russ. 242, Pl.,]^* 

MURKER. 

If, of several plaintiffs, some have an interest in'the 
matter of the suit, and others have no interest in it, 
but are merely the agents of their co-plaintiffs, a ge- 
niToi Seniurrcr to the whole bill is a good defence, 
ivi/tg of Spain v. Machado, 4 Russ. 225. Pl. De- 
murrer, WHERE ; PaiN. & Agent. 

A defect of parties may be cured at the hearing, by 
the undertaking of the plaintiff, to give full effect to 
the utmost rights, which the absent party could have 
claimed ; those rights being such as do not affect the 
lights of defendants. Harvey v. Cooke, 4 Russ. 34. 

The heir of the mortgagee, to whom the legal estate 
in the mortgaged premises has descended, is a neces- 
sary party to a bill of foreclosure filed by the executor 
of the mortgagee. Scott v. liicoll, 3 Russ. 476* 
MoiiTCfAGE, Foreclosure of ; Heir at Law ; 
MojiTfiOR. & Mohtcee. 

Semble, where the cestui Ijue trusts convey their be- 
neficial interest in a portion of the pro^ierty to a pur- 
chaser, the purchaser ma]{ file a bill against the trus- 
tee for a conveyance of tlie legal estate, without mak- 
ing the cestui que trust, who sold t# him, parties to 
the suity Coodsou v. FlUmn, 3,^uss. 583.'- Trus- 
tee, AND Cestui quk Trust. 

Where a bill was filed against the devisee the 
lease, praying that the lease might be declared void, 
and the dEefendant insisted, that 'if the lease was set 
aside, the plaintiffs ought to repay tie monies ex- 
pend^ by his devisor in the improvemeut of the pie- 
I miscs ; the executor of the devisor, had assented 
I to the devise of the lease, was not a netessarv tmrtv to 
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tilo nit. Malpas v* Achland, 3 Rttss.273« Kxif* 

euTOR. . 

A puisne creditor, who obtained possession under 
an ecclesiastical sequaritratiop since the bill was tiled, 
and before receiver was appointed, is a necessary party 
in the cause. Itobiruon v. Grady, 1 Hog. 147. 


VI. Petition. 

A joint petition three creditors for an order to 
prove three distinct debts, was held to be multifarious. 
The claims of different persons cannot be united in 
one ntition. I'rp. Sayer, 1 Mont. & M. 280. 
Pl. Parties; Pe. Mvltipariou^ness. 

Petition of re-hearing dismissed, liecause it sug- 
gested as tba gronnijls of le-hearing facts not alleg^ 
in the pleadings. Ksvinam v. Stables, 4 Buss. 2 if). 
Pr. Re-iieauino. 

lu a suit instituted for the administration of the 
assets of a testator, who in his will described himself as 

of Halifax, in Nova Scotia/’ certain lapsed shares of 
the residue, were at the hearing, on further directions 
ordered to be distributed, accoiding to the statute of 
distribution, there being no suggestion on the record, 
that the administration ought not‘< to be according to 
the law of England ; afterwards a petition of rc-heariug 
was presented, statins that the testator died domiciled 
in Nova Scotia, and praying that the distribution 
might be according to the law of that country ; but the 
petition was dismissed, id. ib. 

VII. Plea. 

Plea for want of parries must be to the entire bill. 
Parke v. Black, 1 Hog. 70. Pi.. Pakiies. 

To a bill stating a settlement, under which certain 
hereditaments weie limited to A for life, with remain- 
der to the plaintiff, and praying a delivery of the title 
deeds ; the defendant put in a plea of purchase for 
valuable consideration without notice, averring that 
*' A, before the execution of the conveyance, alleged 
that she was seised,” and was in possession. 'J'he 
court held that such a pleA must aver that the vendor 
was seiserl, or pretended to be seised, and was in pos- 
sesion at the tune when the conveyance was executed. 
Jackson v. Howe, 4 Iluss. 514. j 

Quare, whether such a plea not averring a title 
prior to, and independent of, tlie settlement, is a good 
defence to such a bill. S. C. 

A plea showing that one of two plaintiffs had no 
interest in the matters of the suit, is a good defence to 
the whole bill. Makepeace v. Haythoi'ne, 4 Russ. 
244, Pl. Parties. 

■ To a bill by the assignee of a bankrupt, against a 
removed assignee, for an account, a plea that the suit 
was not instituted with the consent of the creditors at 
a meeting pursuant to the 1 1 & 12 Geo. 3. c. 8. s. 58. 
was allowed. Stekes v. Deey, 1 Beat. 152. Bankcy. 
Assignees. 

There may be a distinction between an assignee 
commencing an original suit, and continuing one com- | 
menced by the bankrupt. Id. 156* 


PORTIONS. 

Limitations and devises df portions for children are 
not affected by 1 W. 4. c. 47. as to traders, 1 W. 4. 
c. 47. s. 5. F RAUDLT. Conveyance. 


POSSESSION. 

Three defendants were ordered' to deliver up to a 
cciver certain promises, withiu a week, or in defeult 
^to stand committed ; but no writ of execution was 
talmn out ; they refused to deliver up. and a serjeant 
Htani . pras oi^lted to go aeainst them: TTnnn bpintr 


brought up, two of them exptess^ contrition, and 
were ordered to be dis^aro^, upon payment of costs ; 
the third still perslsiuig in nis contempt, etas commit- 
ted to the Fleet ; the co^ not being pai<l by the other 
two, they remained in ^stody of the seijcant ; the 
orders were, uprm motion, dischaiged with costs, and 
the persons libmated. Uran a motion, subsequently, 
that the defendants might m ordered to deliver up pos- 
session within a week after service of the writ of exe- 
cution of the order to be made on that application ; 
the court stated tiie course of proceeding to be, that 
there must be, first, an order to deliver possession, 
then a writ of execution of that order must be served 
on the defendants ; and until that is done, no further 
order can be made, and refused the motion with costs. 
Green v. Green, 2 Sim. 394. & 430. Pr. Receiver ; 
pR. Process. 


POSTHUMOUS CHILDREN. 

A testator devises his real and personal property to 
trustees, upon trust for four children of M D, whom 
he described by their respective names, ‘'together with 
every other children of the body of' M D, alive at my 
decease, or bom within nine months afterwards, share 
and share alike.” M D had two other children born 
after the da'c of the will, but before the date of a 
codicil to it, and these as well as the four previously 
horn, were all illegitimate. The children oom after 
the date of the will are not entitled to any share of 
the property. Mwrtimer v* West, 3 Russ. 370. 
Will, C. of, who entitled ; Bastard. 


POWER. 

Illusory execution of power shall be valid at law 
and cr|uily, 1 W. 4. c.4d. s. 1. provided that nothing 
in act shall affect any provision in deed, &c. creating 
such power, which shall declare amount of share from 
which no object of power shall bo excluded. Id. 
s. 2. 

A testator gave the interest of a fuiid to his widow 
for life, with a power of apjiointment amongst all his 
children, and in default of appointment, amongst all 
such children, with a gift over to the widow, in case 
all the children should die before their shares should 
liccomc payable ; the wijpw appointed the fund to her 
two children, one of whom diea in her lifetime : Held, 
that the survivor took the whole fund. Biele/ield v. 
Record , 2 Sim. 354. Will, C. of, who take. 

Testator gave 3000/. to trastees, for C S for life ; 
remainder to such persons as she should appoint. C 
S by her will disjioscU of all her personal estate, and 
then ^ave all sums, messuages, &c. and other interest 
to which she was entitled under the testator's will. 
Held, tliat the latter gift was a good execution of the 
power. MapUi v. Brown, 2 Sim. 327. 

A feme covert, described as such in the will of the 
testator, may, during the coverture execute by deed, 
a power of disposition given her by the will, over real 
and personal estate. Downis v. Timjteron, 4RuS8. 334. 
Husband Sc Wifb, iibr power during cover- 
ture. 

W’berc a donor recommends or directs that tlie 
donee, at her death, shall give personal property to 
such of his family, or such of his relations as he shall 
think fit, the donee has a power to select the objects 
of her bwnty amongst his relations or family, though 
not within the degree of next of kin. But if the donee 
does not exercise the power, the word relations ” or 

fho ujAwl fannSIn ** mtll kA flOTt Vin ** 
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A gift of p^nal estate tatlie wife for life, with a di- the rents and proftts of that mpeity» and not bv sale 
rectioD that,, after her deat^ one moiety thereof shall be .or mortgage, llie death of Ibe husband after the fiU 
at her egdid dispo»], either ^•will, or otherwise, 'ng of the bill, and beftsre thh hearings makes no dif- 
amounts oifty to an estate for lim in the wife, with a ference. Field v. Sowle, 4 Rltai. 112. *?Hv8band & 
power of appointment. The sale by the widow of a Wife. 
sum of three per cent, stock, which constituted nearly 
the whole of the residue, and the investment of the 


proceeds in the purchase of long annuities in her own 
name, does not amount to an exercise of her power. 
lUith V, SemouTf 4 Hass. 263. Will, C. of, what 

KsTATE ; PoWKR TO APPOINT EsTATE FOR LiFE. 

Where a feme covert having separate property, joins 
in a security for money advanced to her husband, 
the court acts upon it not as an agreement to charge 
her separate property, but as an equitable appointment 
under the settlement, to he satisfied from the rents and 

S rofits of that property, and not by sale or mortgage. 
Held V. Sowle, 4 Russ. 112. Agreement, who 

MAY CONTRACT. 

A will is deemed a good execution of a power if it 
dispose of the power, although it doM not refer to the 
power. The subject of the power will pass by the 
words of *• all other my property " if it be plain from 
other expressions in that wUl, that under these general 
words she considered the property under the oower to 
be included. Walker v. Afacfcie, 4 Russ. 7*i. 

A general devise of all lands which Oil testatrix 
had power to dispose, is not a good execution of a 
power to appoint monies which were to arise from the 
sale of lands. Adams v. Austen, 3 Russ. 461. 

A plaintiff ought never to come into a court of 
eiiuity to have an alleged defect in the execution of a 
power supplied, without admitting on the record, that 
at law the power has not been well executed. 
Cockerell v. Cholmeletf, 3 Russ. 565. 

Where under a settlement a testator had in a certain 
event the fee of an estate subject to a term, and bad 
under the same settlement a power in the particular 
event to appoint the fee subject to the term by deed or 
will, and by his will he devised the estate in fee with* 
out reference to his power, the will takes effect as a 
devise of his interest, and not as an execution of his 
power. By th&same agreement he had, in the events 
which happened, a power to appoint a sura of 1000/., 
which was to be raised after his death, by the term to 
which the fee of the same estate was subject, but his 
will took no notice whatever of this power ; tiie devise 
of the estate does uot operate as an execution of the 
power to appoint the 1000/. Fanner v. tirndjord, 
3 Russ. 354. 


^ PRACTICE. 

1. Abatement & Revivor. * 

A creditor who has proved his debt pnder a decree, 
is entitled to apply to the master for a summons on 
the receiver to account. Locke v. dske,* 1 Hog. 143. 
Ph. Bill, Dismissal of. 

No process prior to sequestration can be revived, 
after abatement by death of plaintiff. C^llinghaim v. 
O'lieiUu, I Hog. 49. Pr. Sequestration. 

Conditional decree will be revived against defend* 
ant, in case one plaintiff die ; bat not, if defendant 
dies. M*Cough v. Hannington^ 1 Hog. 23. 

If suit has abated by death of co-plaintiff, defend- 
ant may enter a side-bar rule to dismiss bill with costs, 
unless plaintiff revives suit in eight days. Cany v. 
Daoiit i Hog. 14. 

Where a feme covert, having separate property,' 
joios in a security for money advanced to her bus- 
band» .;ithp com^; acty upon U,. not as agrrament to 
fmettyil^lNit ai an equitable ap- 
to he satisfied from 


HI. Answer. 

Where answer is required by plaintifr, though bill 
is taken pro eonfesso, defendant shall remaQi in cus- 
tody. 1 W. 4. c. 36. rule 12. Fn. Prisoner ; Pn* 
Bill pro conpesso. 

As to defendan!ein contempt putting in answer to 
avoid bill being taken pro eonfesso, 1 W. 4.. c. 36. 
rule 10. Pit. CoNTOMPT ; Pr. Bill pbo confxsso. 

Answer of prisoner to be taken by warden or gaoler. 

4. c. 36. rale 20. Pn. Prisoner. 

Defendant refusing to answer, as to the proceedings 
on taking bill pro eonfesso, 1 W. 4. c. 36. rule 13. 
Pr. Answer. 

An answer taken* by commission will be taken off 
the fih. if the jurat does not state where it was sworn. 
Kcnni- V. Costello, 1 Hog. 130. 

T.eave was given^o the defendants to file a general 
demurrer, notwithstanding they had obtained an order 
for time to plead, answer, or demur, not demurring 
alone; the subpoena having been made returnable 
immediately, and no wilful delay boing imputable to 
them. Att, Gen. v. Mayor, S^c, of Carlisle, 2 Sim. 
427. Pr. Demurrer. 

A defendant who allows the exceptions taken to 
his answer, has six days to pat in his further answer, 
and no process^ can be made available against him to 
enforce it in the' mean time. Deey.Scanlan, I Hog. 101. 

A plaintiff who has joined in naming commission- 
ers to take the defendant's answer, is not thereby pre- 
vented from issuing process for want of an answer, 
before the return day of the commission. Id. ib. 

Defendant cannot before answer obtain reference to 
master, to inquire whether suit has been instituted for 
infant's benefit. St, John v. El, Besborovgh, 1 Hog. 
41. Pn. Rkf. of Suit fov Infant's benefit. 

A plaintiff may, at tlie same time, proceed to m- 
force an answer by the process of the court, and bring 
an action against the defendant and his sureties, ^bn 
the bail-bond given to the sheriff under an attach- 
ment. Beddali v. Page, 2 Sim. 224. Pn. Bail.{^ 
1*R. A^achment. 

Leave to file a supplemental answer, and set up a 
modus, after the cause has been set down for hearing, 
was ref^used, on the ground that it was impossible to put 
the plaintiff in the same situation as he would have 
been in, if this defence had been stated on the record 
is due time. Macdougal v. Purrier, 4 Russ. 486. 

In the exchequer, a plaintiff is at liberty to refer 
an answer for impertinence, at any time before repli* 
cation. Thomas y, Jones, 3 Y. & J. 184. Pn. in 
Exchequer. 

Form of exceptions for impertinence under the new 
orders. An exception fails, if any part of the pas- 
sage included in it be not impertinent. Wagstaff v. 
Bryan, I Russ. /Sc M. 30. % 


IV. Appeal. • 

Where petition does not relate to an adjudication of 
property Ixstween subjects, but to the constitutkta of 
offices of the King’s court, an appeal from the order 
made will not lie' to the house of lords, l^t rfinit be 
to the King in pmn. Esp, Fnderiek Shaw, 
lBeat.33. 

Where tLcasfi determined by the horn of lords on 
an appeal, lie dsntback to this coart wiowhM should 
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be juftti a part of the decree ba vieg be^ reverse^ 
the question of costs is ip tlie ^disdletion of the court. 
Costs of the appeal in the particular case, ordered in 
favour of the (Arty suq^dingon the aj>peu], although 
onl;^ in part. iVoe/ v. Ld, Henley, 12 Price, 100. 
Ph. Costs. 

Order ibade to stay proceedings .to enforce answer 
pending appeal to house of lords from an order, over- 
ruling demurrer. King of Spoilt v.' Machado, 4 Russ. 
560. Pq. Stayiko JProcf.edings. 

A bill was filed by A against the executors of B, 
a tenant for life, unimpeachable of waste, in order to 
charge his personal estate for the value of ornamental 
timlier, alleged tu have been cut b)Cliim. The decree 
directed an account ; but before the master had pro- 
ceeded' under it, all matters in difference were sub- 
mitted tonn arbitrator, appointed by the master, uiu’^r 
an order by consent, and arbitration bonds were exe- 
cuted by the parUes. The arbitrator having found a 
certain sum djie to the plaintiff, an application was 
made to kha-- court to enforce payment accordingly, 
when the defendant presented a petition of rcheaiiug, 
which suspended the proceedings upon the award, and 
the bill on the rehearing was dismissed without any 
order being made respecting the aq ‘inl. Upon appeal 
against this decree, the house decided that tlic apjieal 
must be withdrawn ; that the parties must go before 
the chancellor, in order tiiat the decree and award 
might be considered together : and a special order was 
made to that effect. Butler v. Kunneraleu, 1 Hligh. 
hr. S. 374. See Mary, Ormond v,Kynneisiy, 5 Madd. 
369., and 2 Simon & Stuart, 15. Pii. Ruifauing ; 
Pii. Decree. 

Dficree varied on appeal in respect of costs only. 
Burkett V, Spray, 1 Russ. & M. 113. 

A [^tition to appeal need'^not be presented to the 
King in council within a year after an appeal has been 
refused by the colonial court. President, ^c. of Or- 
phan Board v. Van Beepen, 1 Knapp. 83. 


I ft isacontempt ofeourttp insult tf suitocor hiacoun- 
I scl while attenmng in the. 'UiastePfl ofBjce. If such 
contempt is commib^^^he ^partl^ will b^'^^bed at 
once, on the production, of tiie mastePi' 'Certificate. 
French v. French, 1 138. Pn. Contempt ; 

Pr. Master, PnocEEDiNOt before. 

Attachment is irregular, if sealed and delivered out 
by sealer before, though not parted with till after, re- 
quisite aHalavit is filed. Gardner v. Rowe, 4 Russ. 
578. Pit. Seal. 

The order to renew an order for an attachment, must 
be conditional in the first instance. Creed v. Creed, 
I Hog. 91. 

Party in cause will not l)c attached for not execut- 
ing conveyance to purchaser, if his six clerk has not 
been previously served with a copy of it. Spanner y, 
Armstrong, 1 liog. 33. 

A plaintiff may, at the same time, proceed to en- 
force an answer by the process of the court, and bring 
an action against the defendant and his sureties on 
the bail-bond given to the sherifi' under an attach- 
ment. Beddnlt v. Page, 2 Sim. 224. Pn. Bail ; 
Pit. Answer. 

A a attachment, sealed after an order for time had 
been obtained, but before it is served, is regular. 
Heires v. Heu'es, 4 Russ. 508. Pu. Seal. 


VIII. Bail. 

A plaintiff may at the same time proceed to enforce 
an answer by the process of the court, and bring an 
action against the defendant and his sureties, on the 
bail bond given to the sheriff under au altachmeut. 
Beddall v. Page, 2 Sim. 224. Pit. Answeu ; Ph. 

A ITACTlMENT. 


V., Appearance. 

Defendant refusing to appear, bill to betaken pro 
cmfpsso. 1 W . 4. c. 36. rule 13. Pn. Bill pro 

CONFESSO. 

The manner of proceeding if defendant do not 
enter appearance by a time certain to be named. 
1 W. 4. c. 36. s. 3. If defendant refuse to appear, 
court may enter it for him. Id, ib. 

Appearance maybe put in for defendant, having 
privilege of parliament, on return of process of seques- 
tration. Id, s. 12. 

The entry of an appearance at the time the defend- 
ant serves notice of a motion to set aside process for 
want of an appearance on the ’ground of irregularity, 
is no waiver of the irregularity complained of, but the 
motion may be made before the appearance is entered. 
Hatpin y. Hamilton, 1 Hog. 103. Waiver. 

No new fact can lie introduced into a bill by amend- 
ment, without prejudice to priocess for want of an ap- 
pearance or answer. Moff ’ett v. Johnston, 1 Hog. 106. 
Waiver; Pit. Bill, Aaienoment of. 

A plaintiff cannot move exparte for an injunction, 
after lie has served the def^idant with subpoena, and 
the defendant has appeared. Perry v. Weller,' 3 Russ. 
519. Pn. Injl’S'c. exparte; Pr. Subpoina, Ser» 
VICE OF, Effect of. 


VI. Attacrment. 

Writ of attachment, when issu|6d for contempt in 
net ftoswering, and non est inventus icUu'ii^.serjeaiit- 
at-armir to go.; . 1 W . 4, c. 36. rule ^ 


X. Bill, Amendment. 

In what cases bill may be amended without dis- 
charging contempt. 1 W. 4 c. 36, rule 10. Pu. 
Contempt, Discharge from. 

A bill may be amended without prejudice to pro- 
cess, if it appear that the amendment would not affect 
the rights ot the parties against whom tliere is process. 
Bennett v. JMiirence, 1 Hog. 149. 

The thirteenth order does not apply to the case of 
an answer filed before, the first day of Easter term, 
1828. Harris v. Harrison, 2 Sim. 431. 

An order for liberty to amend the bill cannot be ob- 
tained without notice, if there has been a conditional 
order to dismiss the bill, or the defendant Jias filed a 
rejoinder. Molony v. Molony, 1 Hog. 117;^ 

TJie original bill must be dismissed as against those 
defendants who are not retained before the court as 
parties to the amended bill. Sheppard v. Osbourne, 1 
Hog. 126. l^R. Bill, Dismissal of. 

No new falk can be introduced into a bill 1^ amend- 
ment, without prejudice to p^ess for want of an ap- 
pearance or answer. Mcffelt v. Johnston, 1 Hog. 
106.,^ Waiver, . 

Plaintiff may make formal amendment after issue 
joined and witnesses examined. Franklin v. Beam- 
ish, 1 Ilog. 72. 

Motion for liberty to amend iniu'nction billt must 
be on notice and founded on affidavit, stating what 
new matter is, and that it came to plaintifTs know- 
ledfte after bill was filed, or else on exceptions to de- 
fendant’s answer either ruled or allowed by notice. 

1 Hog. 46. P*f'lNJVNC. 

plaintiff will be. allowed to antfM'bli WR without 
pi^ejudice to a 
adding new., parties,; 
against' theio* 'Magti 
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Bill of interpleader. 1 495 


Anorder t»«xte&d .l|ie injunction to stay trial can- 
not be obtained after an- order to amend. Brown v. 
BeiiM , 3 & J,[ 389. Pn.' I njunction to stay 

HI AT. . .',‘v - 

In general, under the thirtMnth order, a motion for 
leave to amend a bill .hfIiIcIi has been previously 
amended, must be made on motion. • Freem v. Best, 
1 Auss. & M. 79. Pr. Motion, Nones of. 

Formal amendments will be permitted to be made 
without notice, though the bill has been amended 
previously. Smith v. Evans, 1 Russ. & M. 80. Ih, 

A second order giving the plaintiff leave to amend 
made upon an exparte application. Cottingham v. 
Potts, 1 Huss. & M. 81. Ib. 

A serond order to amend obtained by petition, of 
course is irregular, though obtained before unswer. 
Tarleton V. Dyer, 1 Russ. & M. 1. Pn. Petition. 

It is irregular to obtain an order to amend, when 
more than six weeks have elapsed from the time when 
the answer of all the defendants who are stated to be 
within the jurisdiction, is to be deemed sufKcient, 
though no answer has been filed by another person 
alleged to be out of the jurisdiction, against whom 
process is prayed, when he shall come within the 
jurisdiction. Id. 7. 

The acceptance of the twenty-shillings co>' by tlie 
clerk in court of the defendant, is a wnr ci of the 
irregularity of a second oitler obruined as of course. 
Id. 1. S. P. Hair v. IVoodbridge, id. 5. (n). AV aiveii ; 
pR. Costs, Payment and Effect of. 

When bill is filed, a second amendment cannot 
take place without a special motion under 13th Gen. 
Ord. 3d April, 1828. Tarleton v. Dyer, and Barnes 
V. Wilson, 1 Russ.&c M. 1. Gen. Ord., C. of. 


XI. Bill pro conpesso. 

Bill to be taken pro confesso against persona with 
privilege of parliament, in default of answer. 1 W. 4. 
c. 36. rule 13, Members of Parliament. 

Defendant refusing to appear, bill to be taken pro 
confesso. 1 W. 4. c. 36. rule 13. Pr. Appear- 

ANCF.. 

See 1 W. 4. c. 36. as to taking bills pro confesso. 
As to taking bill pro cotifesso against prisoner for 
misdemeanour, see 1 W. 4. c. 36. Pr. Prisoner. 

Petition to rehear on cause taken pro confesstt, to 
be made within six months after copy of decree served. 
1 W. 4. c. 36* s. 6. Pr. Rehearing ; I^k, Peti- 
tion. 

Defendant refusing to answer, as to the proceedings, 
on taking bill pro confesso. 1 W. 4. c. 36. rule 13. 
Fn. Answer. 

Where plaintiff requires an answer, though •bill 
is taken pro confesso, defendant shall remain in custo- 
dy. 1 W. 4. c. 36. rule 12. Pr. Answer •, Pr. 
Prisoner. 

As to defendant in contempt puttin^^in answer to 
avoid bill being taken pro confesso. 1 W. 4. c. 36. 
rule 10. Pr. Answer ; Pr. Contempt. 


^ applylng^to dismiss f{te bill without costs, filed a 
sUpplemcnfal bill^/stillyiMking relief aeainst the de- 
fendant personally,' thereby -^opting, and continuing 
the original suit. Such an a'p{dicatioa.;at the bearing 
was quite irregular : it ought mhave b^D the subject 
of s}>ecial application on notice. Drongnt s. Robin- 
son, 1 Beat. 87. Insolvency. ^ . 

Where a receiver had been appointpi before decr^ 
in a foreclosure cause, and the m»ter reported in 
what manner he should apply the rents, the court^has 
not therein acquired such a dotpiniou over the suit, 
that it can prevent the plaintiff from dismissing the 
bill with costs ; an order obtained by a. defendant, 
who could derive benefit from the suit, discharging 
the order of dismissal, reversed on app^l. But al* 
though the defendant had not answered, yet allowed 
the costs in the cause. White v. Lord Westmeath, 
l^lcat. 174. 

^ In that class of cases in which, to avoid multipli- 
city of suits, one person is allowed to sue on behalf of 
himself and all others in the same interest, the plain- 
tiff cannot dismiss his bill after a decree, b^use such 
a decree not only provides for the rights of himself, 
but of :ill others who choose to come in and take the 
benefit of It, but the rule only applies to suits iii which 
a decree has Wn pftinounced. Id. 177. 

The original bill must be dismissed as against those 
defendants who are not retained before the court as 
arties to the amended bill. Sheppard v. Osborne, 
Hog. 126. Pr. Bill, Amendment of. 
l*crson named as defendant in prayer for process 
may appear and answer, without service of subpeena, 
and when- the time has expired, enter rule to dismiss 
bill for want of prosecution. Hume v. Bubington, 
1 Hog. 8. 

Where a defendant, dfter having given notice of a 
motion which was never made, dismissed the bill for 
want of prosecution, the court discharged an order ob- 
tained by the plaintiff to compel the defendant to pay 
costs of motion, of which notice had been given as 
being a motion abandoned. Fartiuharson v. Fiteker, 
4 Russ. 510. 

If a defendant who is in a situation to dismiss a 
bill by an order of course, for want of prosecution 
after replication filed, does not avail himself of his 
right, but permits the plaintiff to file interrogatories 
aud examine witnesses, he cannot afterwards dismiss 
the bill for want of prosecution, and an order of dis- 
missal subsequently obtained will be discharged for 
im^larity. Femes v. Hutchinson, 1 Russ. 6c M. 
22. Waiver. 

At the bearing of a cause the bill will lie dismissed, 
if there be no evidence against a defendant, although 
upon a motion for an injunction, a case was made 
against him, on which an ex parte injunction was sus- 
tained. Baifield v. Kelly, 4 Russ. 355. Pu. Hear- 
ing. -‘i 

A defendant may dismiss a bill for want of prose- 
cution, pending a notice given by him to a motion to 
dissolve an injunction, rwhich the plaintiff had* bb- 
tained. Farquharson v. Pitcher, 3 Russ. 383. Pb 4 ' 
Injunc., Motion to dissot^e. 


Xni. Bill, Dismissal of. 

A creditor who has proved his debt under a decree 
is entitled to apply to the master for a summofts on 
the receiver to accoqnt. Locke v. Asite, 1 Hog. 143,. 
Pr. Abatement fisIlEVivoR. > 

An appUcatioa by the’ j^aintiff a^ the h^nfr to 

.mSm' .U.. LZil •' liotnne. 





tbe 'defd&dant h^ng 
' j thb bllj^illed', refuted, as Ure 
) iiieolvieiicjr, instead I 


■' r' • ■ - 

XIV. Bill of Interpleader. 

' " The plaintiff iti an interpleading suit, who bas not 
applied Tor an injunction, will not be ordered to bfiog 
in the property in dispute on the application ol^ne 
of the defendants. Clindsnnin w. O'Keeffe, 1 Hog., 
118. Pr* Payment into Court; 

A testator havingjieqneathed a legacy to trustees in 
trust, to invest it on government or good security, and 
to pay the inUhpst to a woman for uj^nd a^lr'her 
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Co9nmissio7i, 


Costs, 


death, to distribute the principal among certain per- | 
sons, the executors and the trusters agreed, that aliona 
debt of equal amount, which was due to the testator, 
should he appropriated to the payment of the legacy, 
and conimunicatcd tiiis arrangement to the obligor of 
the bond, who for many 3 ’cars paid the interest to the 
tenant for life, with the privity of the trustees : after- 
wards the surviving trustee of the legacy gave notice 
to the debtor n«lf to pay the money to the executors, 
who, on the other hand, commenced an action upon 
the bund ; tlie debtor having filed a bill of interpleader 
the executors demiiiiifed, but the demurrer was over- 
ruled, IVnght V. 4 Russ. 215. 

Warehotlscinen being private agents, and not hold- 
ing goods as the possessors of a public bonded ware- 
house, cannot maintain a bill of interpleader; but 
where goods ar&dejgpsited in a public bonded ware- 
house, a bill ofi^tei^l^der may be maintained agains t 
contending claimants. Cooper v. Do Tustet, 1 'I’ainL 
177. Raxles. 

In ap 'intenileading suit the court will order the 
money which nas been brought '’in by the plainti tT to 
be paid to a person having authority from alf the de- 
fendants to receive it, though some of the defendants 
have not appeared, and for that purpose a reference 
will be directed to the master, hf inquire whether a 
sufficient authority tp receive the money has been 
given. Poivell v. Sontiet, 3 Russ. .556. 1 *k. Pay- 
ment OUT ofCot'ht ; rjiiNc.& Acjknt. 


7CX|1. Commission to ascertain Rounoaries. 

'Where a plaintiff shews a title to sonib land, and 
a confusion of boundaries, hq is entitled to a commis- 
sion or an issue ; in this .case a commission was di- 
rected. Cnxifreu v« JMtetl, 1 Taml. 221. and see 
cases in note, id. 234, 5, , 6 . 

In order to sustain a bitl for a commission to ascer- 
tain boundaries, the plaintifF must establish by the 
admission of the defendant, or by evidence, a clear 
legal title to some land in the 'possession of the de- 
fendant, and also a ground for equitable relief ; and 
where the quantity of the land of the plaintiff in the 
]josscssioii of the defendant isT doubtful upon the evi- 
dence, the coprt will direct a ctfinmission or an issue, 
as will best answer the justice of the case. S. C. I Russ. 
& M. 59. 


• CosiMissioN IN Aid. 

To obtain an order for commission in aid of an in- 
quiry in relation to a receiver’s securities, there must 
be an atiidavit, that the witnesses intended to be qx- 
ammed, were expected to give material evidence: 
any party to an enquiry who unnecessarilyi^sucs out a 
commission, must pay the costs of it in any event, 
Donovan v. Thotnpson, 1 Hog, 150. 


As to defendant in oontempl putting Sn'aaswer to 
avoid bill being tafcn^pAi 1 W. 4. c. 36, 

rule 10. Pn. Rx^n;i?#iio goNFESSO. 

When defonSantMio is very poor is 
how to be dealt with. 1 W. 4. c. 36. rule 0 . 

In what cases court .'may compulsorily dischaige 
defendants from rontemptf^.' ^Id, rule 18. 

Register of names ot persons committed for con- 
tempt by courtof equity to be kept by warden of Fleet. 
Id, ihm 

Costs of contempt are within provision of insolvent 
acts. 1 W. 4. c. 36. rule 1 . Pn. Costs; Insol- 
vents. 

The court will not entertain a motion for the dis- 
charge of a defendant from custody under an attach- 
ment for contempt in not producing deeds, papers, 
^ic. before the master, on an affidavit, that tne de- 
fendant has not, nor ever had, any such in his pos- 
session, or within his power; sucli an application 
refused with cos^ : the course is to leave an affidavit 
in the master’s dAce, when, on obtaining his certifi- 
cate. the defendant will be discharged as a mutter of 
course. It was made part of the terms of a subse- 
(pienl successful application for the defendant's dis- 
charge, that ho should pay the costs of that applica- 
tion, and of the previous irregular motion. Jiurd v. 
Partington, 12 Price, 689. 

Party in contempt will not be heard to contradict 
statements in bill, or state any new facts in his de- 
fence ; but be nmy show to court that plaintiff has 
nf>t made sufficient case upon his own documents for 
the relief he seeks, or that his proceedings arc irregu- 
lar. V. Ctjirt, 1 Hog. 77. 

Defendant who has appeared, hut is in contempt, 
is not entitled to notice of motion for receiver. Pifs- 
^nttrick V. Uatchshaw, 1 Hog. 82. Fr. R»x£Ivi:h ; 
Pii. Motion, Notice of. 

Demurrer may he filed by party in contempt, if 
commission of rebellion has not issued against him. 
Taajje v. RfidingUm, 1 Hog. 28. pR. Demurrer ; 
Pit. Commission of Rkuellion. 

A party who is in contempt for disobedience to an 
order in a cause, is not thereby precluded from making 
a motion in another cause having reference* to a dis- 
tinct subject, though between precisely the same par- 
ties. Scmhic, . Clark v. Dew, 1 Russ. & M. 1U3. 
Pit. Motion. 

It is a contempt of court to insult a suitor or his 
counsel while attending in the master’s office ; if such 
contempt is committed, the party will be attached at 
once, on the production of the master’s certificate. 
French v. French, 1 Hog. 138. Pn. Master, Puo- 
CEEDINUS SEFORE; Pr. ATTACHMENT. 


, XXIX. Copies. . 

Office copies of bill not to be taken by a poor de- 
fendant. 1 W. 4. c. 36. rule 14. 

# 


XXIV. CoMMi^iON':;OF Rebellion. 

DemxHrer may be filet^ by party in co^mpt, •. jf 
commission of rebellion has not issued ag^ixk him. 
Taaffe v, Redhigton, 1 Hog. 28. Pr. D£MURitc;k 4 
Pr. Contempt. ^ . 

^ XXVHL , * 0 " ’’J 

' In what cases hill may be amended withbut.dis- 
tiiarging contempt. 1 \V. 4 . cl 36. rule 10. Pn.' 
Amendment, Rffect OF. ... 


XXXi Costs. 

dl^ts of contempt are within provisipris of insolvent 
acts, I -W. 4. c. 36. rule 1 . Insoe vents ; Pn. Con- 
tes^. 

•j- How costs under act '1 W.4. c.65. as to property 
of lunatics &c. infants and femes CQvert are to lie 
pi^ 1 W. 4. c. 65. 8. 35. 

> Tliil that h party in po^juion of a judgment 
ll^aCinMorcoiirtj shall not, pay the costa 

H^<hb ii|nrSrsal of l^liidgttakVdiMi^noi to the 
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After an ^ac^on ' tmugfit^ the plaintiff receiving circumstanres aggravated misconduct on his 
payment of his demands, sihlty go on to a trial, if the part. Annn. 4 11u||s. 473. Pn. Fund . in Court ; 
costs their idcur^ ’'arc hot tei^redr But equity Mahriage of Ward of Co$RT. J Husb. & Wife. 
acts on a ibhre discretionary ru1e l£in a court of law ; Where a cestui que trust, hhViiig a lifos intei'cstonly, 
if the sum received by the ^intiff had satisfied the is declared entitled to his coa& out of idle trust pro- 
whole purpose of the sidt,/he ought to apprise the perty; the court will not give him a mere Jieii on it 
defendant that he would proceed for his costs, unless to be enforced by subsequent proceedings^ but will 
tliey were also paid. Under decrees for specific per- direct an immediate sale for the purpose of defraying 
fonnance, tlic vendee considered as entitled to his them. Burkett w. Sprajt, 1 Uuss. « If. 113* 
costs, up to the time when the vendor evidences a A trustee refusing to pay a legacy without the 
good title ; when that is done, the vendee is bound to direction of the court, in a case which admits of no 
declare that he is satisfied, and will accept the title if doubt, was refused his costs, but was not made to pay 
the vendor will pay his costs up to that time: if he the costs of tlie suit, because he might have .acted from 
omit to do so, the .court will fix all the subsequent ignorance, and rmt from any improptf motive* 
costs on him, Lill v. Robinsmi, 1 Beat. 84. Knight v. Martin, 1 Knss.& M. 70. S.C. 1 Tatttl* 

Where a case determined by the house of lords on 237. Trustee, 1.iabimtv. , . 

on appeal, 1 m sent back to this court to do what Semble, if a bill be dismissed at .the billing', with 
should be just ; a part of the decree having been re- cqfk, and the plaintiff be then out of the jurisdiction, 
versed, the question of costs is in the discretion of the and the plaintiff’s suit be so frivolous and vexatious, 
court. ^ Costs of the appeal in the' Macular case or- that the bill could not have been filed hondjide in 
dered in favour of the party succeem^ on the appeal, expectation of a favourable decree ; or if the solicitor 
although only in part. Kael v. Ld. Henley, 12 Price, of the plaintiff guarantee his client against thh costs of 
700. pR. Appeal. the suit, the court utor the petition of the d^ndant. 

Tlie master of the rolls, in a suit by the assignees will cn'r>pel the solicitor of the plaintiff to pay tti^ 
of a bankrupt against a trustee of a fund contingent taxed costs. Cockle v. Whiting, 1 Kuss & M. 43. 
on the event of the bankrupt surviving his • '.iiijer, Ph. Costs, Taxath^. 

which event happened after the bankruptcy, . leaving The costs of copies, of deeds or documents not actu* 
made a decree in favour of the piaintiff, would not ally read at the hearing, but furnislied by the parties 
make the trustee pay costs, he having acted in igno- to the court, are not allowed where they arc personal 
ranee. Knight y» Martin, I'Taml. 237. S. C.lHuss. costs, and do not come out of a fund. Bozon v. 

A M. 70. Trustee Liaiumtv. Williams, 3 Y. & J. 378. 

When costs are given against a party,, he must pay The acceptance of the 205. costs by the clerk in . 
the costs of his antagonist when taxed as between court of the defendant, is a waiver of the irregularity 
[Nirty and party. Kirkwood v. Lyons, 1 Ifog. 116. of a secoiSd, order obtained as of cour^ Tarleton v. 

The plaintiff's costs of obtaining an order for the Byer, 1 &c M. 1. S. P. Uair v. Woodhridge, 
investment of money are costs in the cause. Bren- id. 5 note. Waiver ; 1^. Order to amend. 

7ian T. Kolan, 1 Hog. 130. Where there is a fair and substantial question to be 

Next friend of infant plaintiff cannot be compelled argued on appeal, the decree may be varied as to costs, 
to give security for costs. St. John v. EL Besborough, though affirmed in- .every other point ; but it will not 
1 Hog. 41. Pn. pRociiAiN Ami. be varied as to costs, where the point which is pre- 

Plaintiff in cross bill will not be compelled to ^ive sented as the ground of appeal has no substance, 
security for costs, tliough residing out of jurisdiction. Alt. Gen. v. Butcher, 4 Huss. 180. 

Thomum y. JVi/stm, 1 ilog. 20. The payment of a solicitor’s bill pending a suit. 

Plaintiff who resides as judge in one of colonies, does not preclude taxation. Howell v. Edmunds, 
will not be compelled to give security for costs. 4 Russ. 67. 

Stanley v. Hume, 1 Ilog. 12. Officers public. Where, upon a bill of redemption and foreclosure. 

An heir at law questioning the sanity of his an- the mortgagee assigns his mortgage atlLcr a decree for 
cestor, is entitled to an issue deuisavit vel non, and the usual accounts, the mortgagor is not to pay the 
if he fails, will not be compelled to pay costs, if the costs of* the supplemental bill, which is necessary to 
circumstances justified him in trying the iu^iie ■, but bring the assignee of the mortgagee before the court, 
costs will not. be allowed him. Smith y. D> 'uier, Barry v. TFrey, 3 Russ. 465. MoRTCAGE,A8SiON<. 

3 Y. &J. 278. . Pr. Issue Devisavit vel non; iisr^OF. 

Heir at Law. . • ' , An executor or trustee is not to be allowed, without 

Where there was. a decree with costs aga.inst three question, the amount of bills of costs which he has 
persons, and during the progress of the taxation one of paid bona fide to the solicitor to the trust ; and the 
them died, it was held the master was regular in pro- master, without regularly taxing the bills, will modc- 
ceeding with the taxation and inakine his certificate, rate their amount. Johnson v. Telford, 3 Russ. 477. 
notwithstanding -the two survivors objected that the Account, Allowance; Kxur. Liab. uf. ; 

suit was abated. Meredyth v. Hughes, 3 Y.& J. A bill of costs was delivered by the solicitor in 

188. Deatu. 1809, and shortly afterwards paid by the client : be- 

Where an equitable mortgagee applies for leave to tween that time and March, 1817, four other billa 
bid at the sale of mortgaged premises, the practice is were delivered, and various payments were made on 
for him to pay the costs of the aj^lication. Exp* account: in November, 1817, a sixth bill was deli- 
llahinson, .1 Mont, fic M, 261. . Mortoor. and vered, when the client paid the general balance due ^ 
Mortobx. ; iBAMxcY. Sale ; Equitable Mortoa- on the biljs of costs, at the same time stating that he 
OES. v/onld insist on having thcj)ills taxed. An A^licar 

Where a defisndant, after having g[iven notice' df ar tio.u foF taxation to a judge at law in 1818, 'ahd tm ' 
motion, which was never made, dismissed the bill for -. to the court of K. B. in 1849, faile4)( from 

want of prosecution, the court discharged an order ‘^r^mst^nces not invulviug the merits of the qutetiob. 
obtained by the plaintiff to comp|l the attempts at a compromise were made from 49^ 

pay qosts of motipn«.<ff which notice had heap tune, mid the client was obliged, on three or raht 

as being' a motSi&- abandoned^ ^caaions, to leaye Englanil,' in order to attend to ur- 

ni ^sinets in foreign countries ; but. at lepgth,rrin 
' a. rl824', a motion was made to have the bills referred foir 

coaseniy, fixation, supported by evidence that some of the items 
being'' «f charge were#rproper. The couit d|^red that the 



1498 Costs* PRACTICE. *Decre€* 


bill last delivered should be taxed gpencrally* and that 
the five antecedent bills should be referred to the mas- 
ter, with a direction that the client should deliver to 
the solicitor a schedule of the items complained of, 
^nd that the master should exercise as larm a discre- 
tion as he might think fit, with respect to the' evidence 
on which be should proceed in forming his judgment 
concerning these items. Scovgall v. Campbell, 3 Russ. 
545. 

If an heir at law, allepfing insanity in a devisor, file 
his bill against the devisee, and he fail in the issue 
ilevisavit vel non, he shall pay the costs of the issue, 
but not the costs of the suit, unless he might have as- 
serted his claim by ejectment, then his suit will 
be deemed vexatious, and he wifi be ordered to pay 
the costs of it. Scai/e v. Scaife, 4 Russ. 309. Heir 
AT Law ; Pr. Issue devisavit vel non. . 

In a suit for specific performance by a vendor. Vie 
costs will be thrown upon the purchaser, though the 
master reports that a ^od title was not shewn till after 
the filing of the bill, if that finding proceeded on the 
ground thait certain evidence hid not been previously 
furnished, which the vendor had oflTcred to produce, 
%st which had not been actually produced, before the 
institution of the suit, in consequeucc of the purchaser 
insisting upon other and unsdostantial objections. 
Long V. CtiUier , 4 Russ. 269. 

Security for costs will be required from an officer in 
the service of the E. I. Comp. Pmell v. Bertutrd, 
1 Ifog. 144. K. 1. Comp. ; I^uulic Officeus. 

A purchaser under a decree has no lien for his costs 
on the funds in court, arising out of the sales of other 
property, so as to prevent any distribution of the fund, 
until the report of the title being bad has been con- 
firmed. M*Cann V. (yVan'ellt 1 Hog. 137. Vend. 
£c PuRcii. Lien; ]*r. Salih Judicial. 

The costs of opposing a motion for further time to 
answer, will not be given where the motion is granted 
on special facts verified by affidavit, showing that the 
application is necessary, and that the defendant is in 
no default. Wynne v. Ld^’Farnham^ 1 Ho^. 134. 

Where, after bill of foreclosure filed, plaiiitiir be- 
comes insolvent, costs of assignee, afterwaids made 
defendant, must be paid by plaintift'; he cannot 
throw them on mortgagor. Horan v. IVooloughan, 
1 Beat. 1. 

Plaintiff prosecuting, to a decree, a suit for the ar- 
rears of an annuity under a will, after the arrears had 
been paid, entitled to the costs ; the defendant not 
having tendered the costs up to the time of payment, 
and disputing by answer the will and making it nc- 
cessaiy for the plaintiff to establish, by decree, the 
will. Plaintiff also entitled to the costs of defendant, 
the heir of a deceased trustee, who could not be co- 
plaimifF ; but not to tbe costs of a necessaiy party, 
made a defendant by amendment, but omitted in the 
original bill. LHl v. Robimon, 1 Beat. 83. 

XXXII. Creditor’s Suit. 

A judgment creditor, not a party, will not be al- 
lowed to proceed at law, if a receiver has been ap- 
pointed in a creditor’s suit, and a prior incumbrancer is 
a paity. 7%tckaberry Chrietian, 1 Hog, 109. Pa. 
Injunction to stay Proceedings at Law ; Pr. 
Receiver. <: 

Pendency of creditor’s suit, in which a receiver has 
^n apixiinted, is cause against allowing a puisne 
judgment creditor to proceed at law after, death of 
conuzor. Anon, 1 Hog. 69. Lis Pendens^ Pr. 
Injunction. 

Where all creditora under a decree for sale, an^ for 
the master to adverti^ for all outstanding credTitors to 
go in and prove their debts, had been paid thdir de- 
mands, the surplus produce of the sale ordered to be 
paid to the dej^dant, the debtor, updA making an af- 


fidavit that he liad^ipitllOj^.flC)|jSt^ or bon on 
the surplus fand,’^^imqUt^ramp|[|idm^ment for 
creditors. Siil^iitf^v*m(idetS^, 1 Bij^ 183. 

XXXUI^CIomWl. 

A cross bill will be tukeii off the file, if filed with- 
out a certificate by counsel. If the certificate of coun- 
sel has been subjoined, but the plaintiff has not filed 
the necessary affidavit, no subpoena to answer can 
issue. The same engrossment may be replaced un 
the file, when the certificate of counsel has been sub- 
joined. Elliott V. Millet, 1 Hog. 125. Barrister ; 
Pr. Signature of Counsel. 


XXXIV. Decree. 

Decree pro ce^mo confirmed absolutely, if served, 
and no j^titioir of rehearing within six months. 
1 W. 4. c. 36. a. 6. 

If decree is made on refusal of defendant to enter 
appearance, copy to be served on him if in custody, 
or forthcoming before process taken out. 1 W. 4. 
c. 36. s. 4. 

. Copy of decree jtm confesso to be served upon per- 
sons i-eturning, within seven years, within jurisdiction 
of court. 1 W. 4. c. 36. s. 5. 

Creditors of mor^gor obtaining judgments be- 
tween first and second mortgage, who did not come in 
to take the benefit of the decree of foreclosure, are 
bound by the decree, and cannot follow the estate in 
the hands of a purchaser, taking his title under the 
decree. Steele v. Philipt, 1 Beat. 188. 

Decree of foreclosure against an administratnr, 
jtendetUe lite, plaintiff knowing limited character in 
which administrator represented mortgagor, and that 
there were persons claiming the beneficial title to es- 
tate, not parties to suit, merely forecloses adminis- 
trator pendente lite. Sale directed by de(.Tee of fore- 
closure to be made in a month, on the consent of 
administrator pendente lite ; nut binding on persons 
beneficially entitled to the estate,, not parties in the 
suit. Ellis V. Deane, 1 Beat. 5. Administrator 

PENDENTE LITE. 

Decree of foreclosure, the proceedings and sale un- 
der it set aside ax fraudulent, the res gestte of the 
parties concerned, affording conclusive evidence of a 
contrivance to use the process of the court to effect 
fraudulent sale, to obtain the estate under colour of 
pursuing the legitimate right to recover a debt. id. ib. 

A man, though no party to decree, may preclude 
himself from aid of a court of equity, if he know- 
ingly allowed parties to proceed under it, and uses 
unreasonable delay in bringing forward his complaint; 
but every case of this kind depends on its own cir- 
cumstances. Id. 21. 

An application by creditors, whose debts, secured 
by a trust-d^, had been established decree of the 
court of chano^ in England, to appoint a receiver 
over the trust estates, in possession of defendant the 
debtor, refused : it being doubtful as tbe record was 
framed, whether at the bearing of the cause, the 
plainliib would be entitled to a deciee ; for the re- 
cord to carry the English decree into execution, was 
so imperfectly framed, that the defendant, by joining 
issue on the original rteord, would be at liberty to 
impeach the securities so established ; which he could 
not do on a bill filed solely and exclusively to aid the 
execution of the English de(^^> JHouldUch v. Id* 
Dqnegd, 1 Beat. 146^ Oj^xmoa ; 

.Pn. RscBivxa. 

A conditional,. MM, be 
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Pttrcha9W;ttiid|ir .dMjee; w)lft notice of judgments 
Ordered to Im paid* 
is bound ^y^nem^^leni^pe tBf y ' ^to^hom they are 
vested are' '|>artics to cause, or come in and prove un- 
der decree. Steele v. PhUIjii, 1 Hoff. 49. Vendor 
AND PuRcn. ^ 

When a court of cqnitf is cpillcd upon to carry into 
execuUon a former decree, it is not bound to do so, if 
upon inquiry into the merits, it appears to have b^n 
erroneous. White v. Pamther, 1 Knapp. 179. 

A testator gave his property, after the death of his 
virife^ to trustees, in trust to pay the interest and profits 
to his two daughters J and E, to their separate use, 
with a direction to pay to and apply for the benefit of 
A, the son of £, 200/. annually, when he attained 
the age of t#eDty-onc years, and before that period, 
such part of the 200/. bequeathed to him, as might 
be judged proper ; he then gave his daughter power 
to dispose of the principal by will to . their children or 
grandchildren respectively, '* excepflbat proportion of 
principal given to E, and from which the interest is 
to arise to my grandson, namely, 4000/. which sum 
shall be my grandson's property,” and in case either 
of tile daughters died without issue, he limited her 
share of the fund over to the other dauii/.'»‘r, her 
children or grandchildren. The c.Kecutrix having, in 
mistake, made payments to A, in ieS|jeot of iiis annuity 
for two years teforc he attained twenty-one, was en- 
titled to retain them out of the future payments of 
the annuity. An order, authorising her to retain 
them, and made upon petition after the decree hail 
been passed, and entered as regular. Livesey, v. Li- 
vesey, 3 Russ. 287. S. C. in part reversed, id. 542. 
Exons. Right 1(1 retain j Iveibxbuiisement ; Er. 
Petition ; Pn. Order. 

Where a suit has been decreed to be dismissed, 
the decree, in the exchequer, contains the pleadings 
at full length, contrary to tlic practice in chancery, 
where only a short order for dismissal is drawn up. 
The lord chief baron intimated Ids intention of consi- 
dering the subject. Jiusou v. Williams, 3 Y. & J. 
•378. Pii. IN Exchequer. 

A bill was filed by A against the executors of B, a 
tenant for life unimpeachable of waste, in order to 
charge his personal estate for tiie value of ornamental 
timber, alleged to have been cut by him ; the decree 
directed an account ; but before the master had pro- 
ceeded under it, all matters in difference were sub- 
mitted to an arbitrator, appoint by the master, un- 
der an order consent, and arbitration bou.is were 
executed 1^ the parties ; the arbitrator having found 
a certain sum due to the plaintiff, an application was 
made to the court to enforce payment accordinp;]y, 
when the defendant presented a petition of re-hearing, 
which suspended the proceedings upon the award, 
and the bill, on tlie re-hearing, was dismissed without 
any order being made respecting the award; upon 
appeal against this decree, the house decided that the 
appeal must be withdrawn ; that the parties must go 
before the chancellor, in’ order that the decree,, and 
award might be considered together ; and a qiecial 
order was made to that effect. Butler v. Kynnersly, 
1 Bligh, N. S. 374. Pr. Appeal ; Pn. Rk-hear- 
iNO. See Marq, Ormond v. Kymieirsly, 5 Mad. 369. 
2S.&S. 15. 


. XXXVI. Demurhea. 

given'to the defendants to file a general 
tl|M .h.d oWained a* gr- 
(dw ; not dono.- 

made mtora- 

abM imN^idely, and m oglf^-delay being imputa- 


bie to them. Ail. Gen. v. Mayor, Sge. of Carlisle, 
2 Sim. 427. Pn# Answer. 

The defendant tnay demiur any time Iteforc he sues 
out a dedimus, or there is pij^ss against him to a 
commission of rebellion, or nift obtains order for time 
to answer. Kenney v. Bodhin, 1 Hog. 68. 

On argument of demurrer, plaintiff is bound by 
case stat^ in bill in relation to discovery sought; and 
will not be allowed to maintain his ri^t to discovery, 
upon suggestion ore tenus at hox not consistent with 
case made. Little v. Archer, 1 Hog. 55. 

Demurrer may be filed by party in contempt if 
commission of rebellion has not issued against him* 
Taaffe v. Bohinsottn 1 Hog. 28. Pr. Commission op 
Rebellion ; Pb. Contempt. 


^ XXXVIII. Evidence 

Bill taken pro confesso against defendant, having 
privilege of parliament, shall be read as an answer, 
admitting facts. 1 W. 4. c. 35. s. 1 4. 

Affidavits of prisoners to be taken by warden or 
gaoler. I W« 4. c. 36. rule 20. Pn. PnisoNF.K. 

An affidavit verifying a short-hand writer's notes 
of a trial at mn prfiis, which involved the same ques- 
tion as is raised on a petition in bankruptcy, is wholly 
impertinent. Exp. ralmer, 4 Russ. 188. 

The question Iteing, whether the appointment of a 
curate lielonged to the vicar of the parish or to a cor- 
poration i entries in old books of the corporation were 
not received as evidence against the vicar, to shew 
cause that tlie corporation had from time to time ap- 
pointed the curate. Att.Oen. v. Warwick, 4 Russ. 222. 

I'he statbte of the 25 Geo. 2. c. 6. does not ex- 
tend to wills of pcrsonii^ estate only, and a legacy to 
a person who is an attesting witness to such a will, is 
not void. Emanuel v. Constable, 3 Russ. 436* Will, 

C. OF, WHO MAT TAKE ; LkOACY J EsTATE, PER- 
SONAL; Statute, C. of. 

Where a feme covert, having separate property, 
joins in a security for money advanced to her husband, 
the court acted upon it not as an agreement to cliaige 
her separate property, but as an equitable appointment 
under the settlement to be satisfieil from the rents and 
profits of that property, and not hy sale nr mortgage. 
If the feme covert insists upon the exercise of undue 
influence by the husband, she must prove it, and it 
is for the plaintiff to prove a negative. Eield v. Sowle, 
4 Russ. 112. llusD. & Wir¥.\ Fraud, undue in- 
fluence. 

- The petition of a defendant prayed, that he might 
be at liberty to examine one of the plainiifFs as a wit- 
ness. The plaintiffs w'cre co- partners and had a epm- 
iiton interest adverse to the petitioner. 'I'he pe^on 
was dismissed with costs. I'ereday v. Wightwiek, 4 
Russ. 114. Pn. Party, Plaintiff. 

W here the obligor in a bond has obtained the commoii 
injunction to restrain the obligee from preceeding in 
an action, which h<TS been commenced in his name 
by an assignee of the bond, the answer of the obligee 
cannot be read in opposition to a motion to dissolve 
the injunction made oy the assignee. Montague v* 
Hill, 4 Russ. 128. Pr. In)unc. ; Dissolving. 

The rule that the purchaser of a reversion must 
prove that he gave a full grice, has so long ^eu con- 
sidered as settled, that it can lie altered only by the 
court of appeal. Hincksman v. Smith, 3 Russ. 483. 

H E1RS«EXPECT A NT. 

Where a cause cannot come on till after the follow- 
ing term, publication may be further eolarged-^ntil 
the first day of the term, on motion, without assigning 
any special reason* Vinter v. Bickley, 12 Price* 
460. 

l^vc was given to exhibit an interrogatory, after 
|; publication pffised, to prove tho antiq^^y of the hand- 



1500, Evidence. PRACTICEj^ Fundin^wrt, 


writlDff in an ancient l)ook in tlie British Mur earn. 
jA. Kea,mgim v. Pugh, 3 Y. & J. 378. ^ 

Where the answer of a defendant insists that a 
#)venant was inserted without his knowledge or con- 
sent in a deed executed by him, and that the deed 
was not read over to him, and that the covenant is a 
fraud u]H>n iiim, such deed cannot be proved vim lutve 
against him as an executor ; but it may be so proved 
as against another defendant, whose answer dues not 
impeach the validity of the covenant. Barfield v. 
Af/lp, 4 Russ. 355. Dekds, Imvkaciiment of. 

A son. Conveys an estate to his father nomiually as 
purchaser, but really as a trustee, and in order that 
the father, who was in better credit than the son, 
might raise money upon it by way of mortgage for the 
use of the son. The father died shortly afterwards, 
and before any money was raised, having by a w;u 
subserioent to the conveyance made a general devi'^ 
ot all his real estate. ^ The case is within the statute 
of frauds, and parol evidence is not admissible to prove 
the trust, but the son has a lien on the estate as ven- 
dor for the aj^arent consideration, no part of which 
was paid. Ionian v. Whitley, 4 Russ. 423. Parent 
& Chii.d; Trust; A'endur & Pi./ncii. ; Lien*. 

A person who is seived with a mihpo'iia ad te&lifiam- 
dum in London, and is at the same time resident 
there, is not protected from arrest in the interval be- 
t*.veen tlie servii^ of the subpoena and the day appoint- 
ed, for his examination. Sernblc, a witness who <^omes 
to London in order to be examined, is protected from 
arrest during the whole time that he remains in Lon- 
don Ikma jide, for the purpose of giving evidence. A 
witness is not protected in going tliree days before 
the day appoint^ by the examiner for his examina- 
tion, to the solicitor’s office to look at the interrogatories 
with a view to prepare himself to give Ids evidence 
accurately. Oihhs v. Phillljmm, 1 Husa. M. 19. 
Pii.PnivET.t,<;F. rnoM Arhest. 

If the plairitiff read a passage from the defendant’s 
answer, as evidence of a particular fact, the defendant 
has no right to read subsequent matter connected with 
it by such words as ^*but” and “and,” unless the 
subsequent matter be explanatory of the passage read 
by the plaintiff. JJavis v. Spurting, 1 Russ. 5c M. 
64. 

Under the eighteenth of the new orders, publication 
may be enlarged on affidavit without notice. Brown 
V. Brown, I Russ. & M, 77. Gkn. Oko., C. op. 

Parol evidence of collateral circumstances rdatlng 
to the ages of the devis^^s, and the situation of the 
parties and to their being married or unmarried, is 
admissible in evidence for the purpose of construing 
a will. lAnve v. Id, Hautingtawer, 4 Russ. 532. 

^ An affidavit made by a defendant in a suit in the 
Exchequer, and sworn iiefore a magistrate in Scotland 
was permitted to be read. Ellis v. Sinclair, 3 Y. 
& J.‘273. .Scotland; Pn, Evidence; Afuda- 
viT.'V , 

In taking.-t|iA account of the pecuniary transaclipns 
betwjEseD an attorney and his client, the production of 
a boh'd entered into by the latter, is not sufficient 
evidence of a debt to that amount, and actud' pay- 
ment muat be proved, fywes v, Morgan, 3 Y. & J. 
230. Sol. & Client ; Debt. 

i’artjryvho makek out a proper case for it, will be 
allowe(k<jqLexaniine witness ‘After publication. Coates 
T. Coa^s,' 1 Hog. 9. 

Wheip personal intdirifogatories are filed, the party 
has four dayfe to answer them, if he resides in tbwn or 
^ithin ten miles; or k month, if in countiy ; further 
j^time can only be had bh special application, Jor- 
I Hog. 10. . 

cannot be read pending a reference forpro- 
snWty. St,Jnhnv,lU.]iesl)orough, 1 Hog. 41. Ph. 
Jmi^TER, Ref. AS TO Pnouxnv. 

‘ ^ practice in imj>caching the credibility of a person 


who has made an affid^Uitt a ^se;, ''Cttteil v. Creed, 
1 Hog. 105. . .. 

A demuner^ iifteifogafdrieB must be verified by 
affidavit. Kirkwood v. J^pns, 1 Hog. 116. 

Evidence taken in tin court ^of Exchequer miiy 
be useil betweeq, the satelr^^iies litigant in chan- 
cery. Magrath t. Veiteh, 1 Hog. 127. 

The court will not alloiHr articles to impeach the 
credit of a person who has sworn an affidavit, un- 
less the articles of impeachment arc ready and pro- 
duced in court. Boe v. Ashford, 1 Hog. 127. 

The cross-examination of a witness should always 
commence as soon as the direct examination is finish- 
ed. Beatage v. Beatage, 1 Hog. 98. 

Plaintiff by cross-examining a defendant, as a wit- 
ness by another defendant, waives any objection to 
his competency as interested, but not to bis credit. 
FAlis V. Deane, 1 Beat. 5. Waiver. 

An answer to a bill for an injunction, which has 
been filed after the service of notice of a motion for 
an injunction, is lio bar to the motion, and can only 
lie used as an affidavit, iltkinson v. Collins, 1 Hog. 
110, Ph. Injuxc. 

It is irregular to pass publication of depositions 
in aid of one day’s notice. Noel v. Fitzgerald, 1 Hog. 
135. 

A party will not be allowed to re-examine a wit- 
ness, whose memoiy has been refreshed since his ex- 
aminafton closed, except as* to documentary evidence. 
id. ib. 


XXXIX. Exceptions. 

It is competent to the coui^ on the hearing of ex- 
ceptions, at the same time it allows an exception 
taken by the defendant, and directs the master to re- 
ceive his report, generally to order the defendant to 
pay a sum of money into court, if it is satisfied that 
ultimately that sum will be found due from the 
defendant. Brownv. De Tastet, 4 Russ. 126. Pr. 
Payment into Court. 


XL. Exchequer, Practice in. 

Where a suit has been decreed to be dismissed, 
the decree in the exchequer contains the pleadings at 
full length, contraiy to the practice in chancery, where 
only a short order for dismissal is drawn up. The 
lord chief baron intimated his intention of considering 
the subject. Boson v. WiUUtins, 3 Y* & J. 378. 
Fr. Di-xree, Form or. 

In the exchequer an answer filed at any time pre- 
vious to the sitting of die court, may be shewn as a 
causq against a motion to extend tbo common injunc- 
tion to stay trial. Sny.de v. Crewdson, 3 Y. & J. 186. 
Ph. Injunc. 

In the exchequer, a plaintiff is at liberty to refer an 
answer for impertinence at any time before replication. 
Thomas v. Jones, 3 Y. & J, 184. Pr. Answer* 

The court of exchcciuer does not direct a case for 
the opinion of a court of law, but only orders the mat- 
ter to be heard before the whole court. GaskeUw. 
X/askell, 3 Y. & J. 305. Pr. Issue, &g. at Law 


XLlIt Fund in Court. 

Persons who were found 1^ the master to jbe; the 
next of ki&''of the intestate^ 
court to be defendants, iu 
rights of other per^ wbo 
of kin, were allori^)n|i^ 
of the intestate, ' 

Gregg v. Taylor, 4 ‘ 



Hearing. PRACTICE. Injunction. 1501 


Ta a suitjfoMhe of a testator's assets, 

which wcre^orsrU^an s^ciedt to pay the legacies 
with iDten^t, it was oiwed 
ascertain one-fourth of whal was dud to each of the 
legat^ for principal and ililerest in respect of tlieir 
legacies, and that the sasf^ should be paid out of a 
fund in the cause : Held'that the wltole of the inter- 
est on the le^cies was to be first paid, and then a 
348 principal. T/ivmas v. Montgomery, 2 Sim. 

The husband's costs of making a settlement on a 
female ward, who had been married witiiout consent, 
were allowed, he liaving no property, and there being 
no circumstances of aggravated misconduct on his part. 
Anon. 4 Kuss. 473 . Pr. Costs, w'iiat fitno; IIusb. 
& Wife; MAnniAOE of \Yari] of Court. 

The court, on the petition of the assignee of a re- 
version, will order the accountaiit-goncrdl not to trans- 
fer the stock, althougli the assignor lias not been 

served with notice of thcapplicatiod^j Salmon v. , 

1 Tanil. 74. Stock, Transfer of. 


XLV. TJearino. 

At the hearing of a cause the bd| will be ili-mi.sed, 
if there be no evidence against a dclcuuurit, although, 
upon a motion for an injunction, a case was made 
a^inst him, on which ttnexparte injunction wits sus- 
tained. Burjields. Kelly, 4 lluss. 355. Pr. Pile, 

DlSMiSSAI. OF. 

A plaintiff must establish, at the hearing, that he 
had a title to relief at the time' of filing his bill, or if 
he relies on matter subsc<[uent, be must file a supple* 
mental bill. Jd. t/i. Pi.. SupFukmentai. Hii.i.. 

Where a person not a party to the suit, or inlcr- 
cs^l in a question, and appears by counsel, and sub- 
mits to be bound by the decision, the court would not 
hear him without the consent of the other parties to 
the suit. Bflzmi v. Bolland, 1 lluss. 6c M. 69. Pr. 
Party, Stranoer. 


XLVl. Injunction. 

An answer to a bill for an injunction which has 
been filed after the service of notice of a motion for an 
injunction, is no bar to the motion, and f*ai\ ruly Ih^ 
used as an aflidavit. Atldnsou v. Ctdlins, 1 1 1 1 . . 1 10. 
Pn. Kvid., Answer. 

I'he court will not allow a person to bring an action 
at law, for damage for an iinproiier arrest under an at- 
tachment, but will refer it to the master to cnquiic 
what compensation he ought to receive. Batchelor v. 
Blake, 1 liog. 98. Jurisdict. , 

A judgment creditor (not a party) will not be al- 
lowed to proceed at law, if a receiver has been ap- 
pointed in a creditor’s suit, and a prior incumbrancer 
IS a party. Thackaherry v. Christian, 1 H(^. 109. 
Pr. Cred.'sSuit ; Pr. Rfaieiver. 

Course of practice for dissolving or continuing an 
injunction on the answer beitij; filed. CWtgan v. 
Jlinchley, 1 Hog. 45. 

Motion for liberty to amend injunction, bill must be 
on notice, and founded on affidavit, stating what new 
matter is, and that it came to plaintiffs knowl^ge 
afl^ bill was filed, or else on exceptions to deffiidatit’a 
answer, cither ruled or allowed by ^notice. ^Ddrieg^, 
T. Ilerry, 1 Hog. 46. Pr. Amendment 

ency pf cr^tor’a suit, in whicl^'wreceiveir has' 
~iin£^, a . puisne 

law, after d^th of 
nog.'.j^r^tis PENDENS } Pu. 

mr liMBl wnewat^ will be enjoined" 


from committing Waste by cutting timber, if he al- 
lows a large arrear of rent to become diie. ' IVhite v. 
Nowlan, 1 Hog. 21. S. P. Pirn v. Davies, 1 Hog. 11. 
Tenant for Life. 

A motion to postpone the trial of an issue, in » 
tithe suit, from the summer to ensuing assiics, on tlio 
ground that a report of the application foi the new 
trial, and the decision of the judge granting it, in 
which he observed, that the venlict itt the first trial 
wiis against the opinion of himself and the judge who 
tried it, had been recently published in the newspa- 
peis, and would influence the minds of the jury, espe- 
cially as the issue would be tried before the same 
judge, was refuseebwith costs. Willis v. parren, 3 Y . 
& J. 381 . *Sec the application for the new trial. 3 Y. 
& J. 264. Pn. Issue at Law. 

>^An order to extend tlic injunction to stay trial can- 
mot lie obtained after an order to amend. Brown v. 
Beiseu, 3Y. &J.389. Pu.Amesdmeni, Order 

FCHl. 

In the exchequer^, an answer filed at any time pre- 
vious to the silting of the court, may be shewn as a 
cause . gainst a motion to extend the common injunc- 
(uiii to stay trial. Snyde v. Crewdson, 3 Y. & J. 186. 
Pr. in Exciiequimi. 

A bankrupt, after the issuing of the commission 
and appointment of assignees, transferred -French 
stock, ins property, to lits wife, who afterwards trans- 
ferred it to her three sisters ; under a settlement the 
wife had a power of appointment over a sum of money ' 
in the funds in England, which she exercised by will 
in favour of one of ibe sisters, and died in her hus- 
band's life time: the sister, who resided in France, 
took out adininistratloii with the will annexed : an 
injunctum was grantq;! to restiain the trustees, in 
whom this fund was vested, from tiansferring it, on 
the ground, that if the French stock should be proved 
to have l>een the properly of the bankrupt, the assig- 
nees would have a claim ujKm the assets of the wife. 
Stead V, Clay, 4 lluss. 650. Huso. ix. Wife ; 
Hankcy. Assignment, what passes. 

The court will not giant an injunction, but will- 
leave the plaintiff to seek his legal icinedy, where the 
matter which is the subject of the alleged piracy 
forms but a very incousiucrablc part of the plain- 
tiff’s work, and contains merely calculations,^ and 
when the work complained of has been published 
''ome*yoars. Bailey v. Taylor, I lluss. & M. 73. 

A plaintiff who cuinplaius of a piracy of his work, 
has no remedy in etpiity unless lie establish, a title to 
an injunction, and tlien the acmiiil will fqljpw. 
Id, ib. Copyright ; AccouN-r. 

Upon a bill against A and li partners, ^ for an ac- 
count, and an injunction to slay proceedings at law, 
the coiiimon iiijiinclioii was obtained want of an 
answer ; an answer liaving liceii afterwards piit in, 
cxfieptioiis wereTaken aiffi some of them allowed. A, 
being in England, ^ut in a further af^wer, admitting 
the facts on which the exceptions were founded; 'but 
B, l^iog ab^ad, did not put* in a further answer. ' A 
moved (o qis^Ve'the injunction, but the court re- 
fused the amilicrtlon becaaoe the other defendant he4 
not answered.*- Pri/Hre v. Daymen, 3 Y. ^ J. 190« 
Fine* and llk;ovEUY. ^ 

B, the holder of certain bdls acccptec^y F, at- 
taches, by, proceedings in''tba L4. Mayor'Aiwurt, in 
the hands of"C, a large sum of, money bmonmg to 
F : F fil^ a bill to restrain the action ; a spe^l in- 
junction is granted, and the 'money' is paid idw dourt 
by the garnishee'.' B, his answer, denies the whole 
of the equity suggested by the bill : h^ld, that though 
the injunction must be diissolved, the money in court 
will not lie paid out to B before he has obtained judg* 
ment in this- action. Fumwai v. 4 Huts. 142. 
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Fk. Payment out of Court ; Pr. Injunc. to stay I The court ordered a new trial of ae isiue directed 


pRoc. AT Law. 

Whether the proceedings of an assignee* in the 
name of the obligee are stayed by an injunction 
Vrhich restrains only the assignee, his counsellors and 
agents. Montague v. Hill, 4 Russ. 128. 

Where the obligor in a bond has obtained the com- 
mon injunction to restrain the obligee from proceed- 
ing in an action which has been commenced in his 
name by an assignee of the bond, the answer of the 
obligee cannot be read in opposition to a motion to 
dissolve the injunction made by the assignee. Id, ih, 
Pr. Etio. ; Answer. 

Lands were devised to a trustee and his heirs to the 
UM of A for life, without impeachnSnt of waste, with 
divers remainders over ; and a power was given to 
the trustee with the consent of the tenant for life 
possession to sell the property or any part of it, aiicj 
to lay out the money in the purchase of other lands, 
to ^ settled to the same uses, and in the meantime 
to invest it in the public funds, and for the purposes 
of such sale to revoke the original uses, and appoint 
new uses. A contract was entered into for the sale 
of the estate for 13,400/. exclusive of the timber, 
which .was to be taken at a valuation ; and it being 
conceived, that the tenant for lifefwithqut impeach- 
ment of waste, WTis entitled to receive for his own 
benefit the amount of the valuation of the timber, a 
deed was executed by which he, in consideration of 
2448/., conveyed tlie timber to the purchaser ; and 
the trustee, in consideration of 13,400/., conveyed 
the land, exclusive of the timber. Many years aftcr- 
w'ards, tlie tenant for life being advised that he was 
not entitled to the amount of the valuation of the 
timber, transferied to the trustee as much 3 per cent, 
stock as 2448/. would have produced at the time of 
the sale. After the death of A, the next remainder 
man, though he had concurred in proceedings in 
which the fund pitxiuced by the sale was treated as 
applicable to the purposes of the testator's will, 
brought a writ of formedon, and obtained judgment on 
tlie ground, that the power of sale was not well ex- 
ecuted : held, that a couit of equity ought not to in- 
terfere by injunction to deprive him of the benefit of 
that judfl^nt. Cockerell v.Chotmeley, 3 Russ. 565. 

A defendant may dismiss a bill for want of pro- 
secution pending a notice given by him for a motion 
to dissolve an* injunction which the plaintiff had ob- 
tained. Farquharson v. Pitcher, 3 Russ. 383. ' Pr. 
Rill, Dismissal. 

A plaintiff cannot move exparte for an injunction 
after he has served defendant with subpoena and the 
defendant has appeared. Perry v, Weller, 3 Russ. 
519. Pr. Appearance Pr. Surpcena, Service 
OF, Effect of. 


LIII. Issue at Law. 

There being a question as to the local situation of 
the lands, and the extent of a grant to the defendant, 
and little or no evidence of peculation on either side, 
the court considered that they must be bound by the 
verdict of the jury. Ringuse v. Todd, 12 Price, 650. 

Where, on an issue in a suit in equity for small 
tithes, instUuted by a lay ^impropriator, claiming 
against pejwns who set up a title by grant in another, 
also claiming by lay title, to the tithe of the particular 
lands in their occupation ; the juiy found a vq^ct 
for the defendants ; the court refuse to disturb it. on | 
. motion for a new trial, made upon the ground that 
chiefly documentary, was wholly with 
Me plaintiffs, and that the learned iudge bad mis- 
- (greeted the jury in respect of the legal doctrine of 
)vesumptinn of light, as applieil to tithe cases. 
Mingrm v. Todd, 12 Price, 660. Pr. New Trial. 


in a tithe suit, where it appeared that the ycrdict had 
been obtained 1^ sullprisa, akid against tba winion of 
the judge. Wnlit v. Farrer, 3 Y. & J. 264. Pr. 
New Trial. 

An heir at law questionutt the sanity of his an- 
cestor, is entitled' to an issud^SwiMivit vel non, and, if 
he fails, will not be compelled to pay costs, if the 
circumstances justified him in trying the issue ; but 
costs will not be allowed him. Smith v. Deartmer, 
3 Y , & J. 278. Heir at Law } Pii. Costs. 

A motion to postpone the new trial of an ij^sue in a 
tithe suit from the summer to the spring assizes, on 
the ground that a report of the application for the 
new trial, and the decision of the judge granting it, 
in which he observed, tliat the verdict in the first trial 
was a^inst the opinion of himself and the judge who 
tried it, had bceu recently published in die news- 
papers, and would influence the minds of the jury, 
especially as the issue would be tried before the same 
judge: was refused with costs. Willis v. Farren, 
3 Y. & J. 381. See the application for the new trial, ' 
3 Y. & J. 264. Pr. Injunc. to stay Trial. 

The court of exchequer does not direct a case for 
the opinion of a court of law, but only orders the 
matter to be heard before the whole court. Gadcell 
V. Gaakell, 3 Y. & J. 305. Pr. Decree of Fore- 
closure, Day to shew Cause against ; Prac. in 
Kxciieq. 

In a suit for tithes there was no proof of payment 
for a very long period ; all the evidence which could 
tend to prove a legal exemption (claimed by the oc- 
cupier) was adduced at the hearing; but as that 
would not, in the opinion of the court, justify a jury 
in finding for the exemption, an issue was refused. 
Uoss V. Aglionby, 4 Russ. 489. Tithes. 

Where two Ixorrowed 10,000/. on tho bond of them- 
selves and A R, to whom they at the same time gave 
a bond in 12.000/., the court would not ijecidc the 
question whether the bond was a gift or not, but sent 
it to a jury. EL Winclielsea v. Caretty, 1 Taml.63. 

Circumstances under wliich a new trial of an issue 
devisavil vel non will be directed. A third trial of au 
issue devisavit vel non directed after two juries had 
found in favour of the will. Qii. Whether, in a ques- 
tion between a devisee and an heir at law, the court 
will bind the inheritance by the result of one trial? 
Winclielsea y. Wauchope, 3 Russ. 441. Pii. new 
Trial. 

Where a party wishes to obtain a new trial of an 
issue, he roust first, on an eiparte application, satisfy 
the judge in erjuity tiiat there is a reasonable ground 
for scnwng to the judge who tried the issue for his 
notes of the trial. Morris v. Davies, 3 Russ. 318. 
Pr. New Trial. 

If an heir at law, alleging insanity in a devisor, file 
his bill against the devisee, and he fail in the issue 
tlevisavit vel non, he shall pay the costs of the issue, 
hut not the costs of the suit, unless he might have 
asserted his claim by ejectment, and then his suit will 
be deemed vexatious, and he will be ordered to pay 
the costs of it. Seaife v. Scaife, 4 Russ. 309. Ueir 
AT Law; Pr. Costs. 


LV. Master, Proceedings before. 

It is a contempt of court to insult a suitor or his 
counsel while attending in the master’s office. If 
such contempt is committed, the party will be at** 
tached at once, on the production, of thq„niaster*n;i^- 
tificate. Erench V. PrcMch,, ^ W- 

It is not the cottf^i Qf .;|^pce64i|ji(^^ the jDjieter's 

offices in England, in ejew % of s 

lands to K purcha8if4;]P^lK9^% ef^lies ta liave ihe 
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tnon^ paid Qut to hloij to direct the master to adver- 
tise tor outstondnte creditors. . The masters merely 
receive adldivits tnat the fund ib not incamberea. 
St* Aritonid v. Addsrley, 1 Beat. 187. 

l^ere cannot be a re-lettiog of lands by the master, 
until the mrson declared tenant at the original letting 
is attached for not taking oiit lease, add the letting set 
aside. Cole v. Moncks, Moncks v. M&ncks, 1 Hog, 
128. Landl. & Ten. 

Qutere, whether upon a petition objecting to a mas- 
ter's report of a receiver’s accounts, tbe court will 
enter into a consideration of the particular items of 
the accounts, even where there is reason to doubt, 
whether as to some points, the conduct of a receiver 
has been strictly correct, further inquiiy will not be 
ordered, where the attention of the parties "has been 
previously directed to the subject, and ample op- 
portunity of investigation aflbrded to them. Skeviell 
v. Janes, 3 Russ. 522. Pn. Receiver. 


LVI. Master Reference, &c. 


Report stating, tliat it will be for infant’s be. he 
lining entitled to equity of redemption, that a suit to 
foreclose mortgage should be defci^dod, it appearing 
by a receipt that the mortgage had b^n paid off is 
not correct. It should have stated, that bill should be 
filed to get rid of mortgage. Horan v. Woolaughan, 
1 33eat. 1. 

Motion for reference of title must be made on no- 
tice, if made by any of the parties to cause. M*Cann 
V. O* Farrell, 1 Hog. 121. Pr. Motion, Notice of. 

Certificate of master is only, conclusive when it 
certifies the performance of some judicial or ministe- 
rial act. lA* LongJ'ord v. 0*1Uilly, 1 Ilog. 83. 

Defendant cannot, before answer, obtain reference 
to master, Y^hether suit is instituted for infant’s benefit. 
Si, John V. El. Beshorough, 1 Hog. 41. Pr. Answer. 

Affidavit cannot be read pending reference for pro- 
lixity. Jd. ib, Pr. Affidavit. 

A motion for leave to except to the master's certifi- 
cate of the taxation of costs was refused, and a peti- 
tion directed. Bozan v. IVilliam, 3 G. & J. 378. 
Fr. Petition ; Pr. Motion. 

Where the decree, among other things, refers it to 
the master, to appoint a new trustee, a certificate by 
the master of such appointment, is to be c .^nsiueiea 
as a separate report. Harris y. Kemble, 4 Rm 174. 

Where the sole trustee in a will, to whom a term 
was devised, died in the testator’s life-time, the court 
referred it to the master to appoint a new trustee, and 
to approve of a like demise. Dsvsy v. Peace, 1 Taml. 
78. Trustee. 

I'he court will not usually make a reference, with 
respect to the maintenance of an infant retrospectively. 
Simon v. Barber, 1 Tamil 22. Infant, Mainten- 
ance. 


Tbe court will decide in the first instance, on alleged 
impertinence in affidavits sworn in bankruptcy, where 
the impertinence is of such a kind, that there would 
be nothing gained in point of convenience, by direct- 
ing a reference to tbe master. Palmer v. Hamell, 
4 Russ- 1B8. 

Semble, a trustee under an old trust creating suc- 
cessive Hmitations of equitable interests, some of which 
had failed, is entitled before he can be required to 
convey, to have the equitable title of those who call 
for a conveyance, ascertained by inquiiy, and to have 
tA co^yante Mttled in the master’s office< 

of a tenant 

fpc hfe, i^ljjNtian'a^^ wMiar R'Wonld be for tbe 
betn^t tie piopegy, that 

cerUiA paWaoeirt^ and impravenrtnts 


should be made in the mansion-house. Naim v. 
Mt0aribankii, 3 Russ. 582. 

A receiver is only entitled to one summons to ac- 
count. The master’s certificate, that he did not ac- 
count pursuant to summons should not be granted on 
the day for which the summons issued.^ ^ Lawlor v. 
Lou^n/, 1 Hog. 140. Pr. Receiver. 


LVIII. Motion. 

A motion for reference of title must be on notice, if 
made by any of the parties in the cause. M*Cann v. 
O * Farrell, 1 Hoga 121. Pr. ReferUncb as to 
Title. 

Defendant who has appeared, but is in contempt, is 
not entitled to notice of motion for receiver. Fitz^ 
PfUrick V. Hawhhaw, 1 Hog. 82. Pr. Conteupt ; 
Pr. Receiver. 

Heir at law, on being served with subpoena scLfa* 
may show cause by motiou, why decree in original 
cause *ihou1d not te revived against him. Cox v. 
b'PNanmra, 1 llog. 12. Heir at Law. 

A motion for have to except to the master's certi- 
ficate of the taxation of costs was refused, and a pe-i 
titicn directed. Hosm v. Wtlliami;, 3 Y. 5c J. 3/8. 
Pl. Petition ; Pit. Master’s Ref. Kxceptions to. 

A party who is in contempt for disobedience to an 
order in a cause, is not thereby precluded from making 
a motion in another cause, having^ reference to a dis- 
tinct subject, though between precisely the same par- 
ties. Scrnble. Clark v. Dew, 1 Russ. & M. 103. 
Pit. Contempt. 

In general, under the thirteenth order, a motion for 
leave to amend a bill which has been previously 
amended, must be made on motion. Freme v. Best, 
1 Russ. & M. 79. Pr. Bill, Motion to amend. 

Formal amendments will be permitted to be made 
without notice, though the bill has been amended 
previously. Smith v. Evans, 1 Russ. & M. 80. Id, 

A second order giving the plaintiff leave to amend 
made upon an exparte application. Cottingham v. 
Potts, 1 Russ. & M. 81. Jd, 


LIX. New Trial. 

Where a party wishes to obtain a new trial of an 
issue, fie must first, on exparte application, satisfy tli^ 
judro in equity that there is a reasonable ground for 
sending to the judge who tried the issue for his notes 
of the trial. Morris v. Davies, 3 Russ. 318. Pr. 
Issue at Law. 

Circumstances under which a new trial of an issue 
devisavit vet non will be directed. A third trial of an 
issue of devisavit vel non directed after two . juries had 
found in favour of the will. Qaitre, whether in a ques- 
tion between a devisee and an heir at law, the court 
will bind the inheritance by the result, of one .trial t 
Winchelsea v. Watiehope, 3 RiUo. 441. Pa. IsatrE, 
Devisavit vel non. * 

The court ordered a new trial of an issue directed 
in a tithe suit, where it appeared that the verdict had,., 
been obtained by surprise, and against the opinion of 
the judge. Willis v, Farrer, 3T. &J. 2^. Pn. 
Issue at Law. • 

Where on an issue in a suit in equity (w small 
tithes instituted by a lay impropriatOT cUiminmagainst 
personsawho set up a title by grant in another 
claiming by lay title to the tithe of the paxt^lar 
lands in theit occupation, the juiy found a verdict for 
the defendants : the court renised to disturb it ; on 
motion for a new trial, made upon the ground that 
the evidence, chiefly documentary,, tvaa wholly with 
the plaintifis, and that tliu& dgaraed . judge had rois- 
^ directed the jury in Te 8 o 0 ct'"of thu aV 
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presunap^n of right, as applied to tithe- cases* Ring* 
rose V. Todd, 12 PricQ» 650. Td. 

By the forty-seventh of the new orders, every ap- 
plication for a new trial must be made to the jud^e 
who directed the issue ; the same jurisdiction is 
meant although the judge may have resigned. Foot* 
ner v. figes, 2 Sim. 319. Gen. Order, C. of. 


In pauper .suits the court will not^compel a solicitor 
to act for the pauper ; but the oQu"^ ia to assign to 
him counsel and a lix clerk, and it is the duty of the 
six clerk to appoint one of the sixty clerks of bisoito 
to act on the part of the pauper. Lewis v. Kenneijt$ 
3 Russ. 466. ,, 


LX I. Officers of Court. 

One of masters in chancery to visit Fleet prison 
periodically, and report his opinion thereon ; and ex- 
amine prispners on oath, 1 W. 4. c. 36. rule 7. To 
examine books, id. rule 8* And (varden to keep re- 
gistry of names of persons oommitted for contempt. 
Id, 8. 2. 

Gaoler to take afKdavits and answers of prisoners. 
lW\4.c.36.rule20. ^ 


LXIL Order. 

Where transfers directed to be made, who to be 
named. 1 W* 4. c. 60. s. 32. Bank of Knoi.and •, 
Stock, Transfer of. 

If court has once acquired jurh;diction over party 
in canse,^ he may be effectually served with any order 
in cause in any part of world. Anon. 1 Ilog. 1. Ju- 
BiSDxcnbii. 

A testator gave his property after the death of his 
wife to trustees, in trust to pay the interest and pro- 
fits to his two daughters J and E to their separate use, 
with a direction to pay to and apply for the benefit 
of A, the son of £, 2001. annually when he attained 
the age of twenty-one years ; and before that period 
such part of the 2001. bequeathed to him as might be 
judged proper ; he then gave his daughter power to 
dispose of the principal by will to their children or 
grandchildren respectively, ** except that proportion of 
principal given to E, and from which the interest is 
to arise, to my grandson, namely 40001., which sum 
shall be my grandson’s property and in case either 
of the daughters died without issue, he limited her 
share of the. fund over to the other daughter, her chil- 
dren, it grandchildren. The executrix having, in 
xnistakier made payments to A in respect of his an- 
nuity for two years before he attained twenty-one, 
was entitled to retain them out of the future pay- 
ments of the annuity. An order authorising her 
to retain them, and made upon petition after the 
decree had been passed and entered as regular. 
Livesey w,.Liveseu, 3 Russ. 287. S.C. in part re- 
versed, id. 542. Exons. Right to retain ; Reik- 
BURSEMENT j Pu. DeCREE J Ph. PETITION. 


LXIII. Party. 

Where a person not a party to the suit is interested 
in a question and apjjiears by counsel and submits to 
be bound by the decision, the court will not hear him 
without the cousent df the other parties to the suit. 
Bozon V. BolUind, I ICUss. & M. 69. Pr. Hearing. 

The mtition of a defendant prayed that he might 
be at liberty to examiiie one of the plaintiflTs as a 
witness ; the plaintiffs were, eo-partners, and had a 
commim interest adverse loathe petitioner ; l^ie petition 
was dismissed with costs. Fereday v. Wightwiek, 
4 Russ. 114. Prft. Evid. Examination of Party 
TO Cavse. 


LXV. Payment, Order for. 

The general order on tenant to pay the receiver need 
not be personally served. DomvUle v. Achmuty, 
1 Ilog. 129. Pr. Receiver. 


LXVI. Payment into Court. 

By settlement, monies were directed to be laid out 
on government or real securities ; the trustees having 
lent the money to the husband on bond, were ordered, 
on motion, to pay the money into court. Cnl/isv. 
CollU, 2 Sim. 365. Trustees, Liao. of. 

The plaintiff in an interpleading suit who has not 
applied for an injunction, will not be ordered to bring 
in the property m dispute on the application ,bf one 
of the defendants. Clindennin v. O* Keeffe, 1 1&. 118. 

It is competent to the court on the hearing ,^f ex- 
ceptions, at the same time it allows' an ' exception 
taken by the defendant, and directs the master to re- 
ceive his report, generally to order - the defendant to 
pay a sum of money into court, if it is satisfied that 
ultimately that sum will be found due from the 
defendant. Brown v. De Tastet, 4 Russ. 126. 


LXVII. Payment out of Court. 

Vendor may*^ac(]uire lien on fund in court under 
contract for sale, and if vendee refuses to complete 
contract, may prevent him by injunction from draw- 
ing out of court fund which was appropriated by con- 
tract to be applied in |>aTt payment of purchase-money. 
Doynt v. Jfervey, 1 Hog. 3. Vend. & Funcii ; 
Lien. 

money in court belonging to a married woman, if 
less than 200/., will l>e paid to the husband, although 
she had been deserted by him, and she opposes the 
application. Foden v. Finney y 4 Rdhs. 428. Husb. 
& vViFE, HER Sep. Estate. 

B, the holder of certain bills accepted by F, at- 
taches by projpeedings in the lord mayor’s court in the 
bands of C, " a large sum of money belonging to F ; 
having filed a bill to restrain the action, a special in- 
junction is granted, and the money is paid into court 
by the garnishee. B, tw his answer, denies the whole 
of the equity suggested by the bill : lield, that though 
the injunction must be dissolved, the money iu court 
I wilhnot be paid out to B before he has obtained judg- 
I ment in this action. Furnival v. Bogle, 4 Russ. 142. 
Pr. Injunc. to stay Pnbe. at Law ; Pr. Injunc. 
Dissolution^ 

In an interpleading suit the coqrtwill order the 
money which has been brought in by the plaintiff to 
be paid to a person, having authority from all the de- 
fendants to receive it, though some of the defendants 
> have not appeared, and for that purpose a reference 
will be directed to the master to inquire whether a 
sufficient authority to receive the money has beeh' 
given. PoueU v. Sonnet, 3 Russ. 556. pRXNC. 
Agent ; Pr. Interpleader. 


LXIV. Pauper. 

^ Relief granted^ to plaintifls suing in /ormd pauperis 
in a caure occasioned by their own default, on the 
terms as the recovery afforded the means of pay- 

Ihe fruit of 

McDonough v> 0" Flaherty, \ Beat. 54. 


LXVm. 

Petition to rehear on 
made’within six 

1 W. 4. c. 36. 8. 6. ' IM REHEAmtf } DEcieBip, 

PRO COMFESSO.' , .. ~ 

A motion for letift .Ip ,«xce^ lo the inMter's oerti- 
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'^ficate of thti fjkxation of costa was refilled, Ind a pe- 
tition directed. Bmm v. WUli^t 3 Y. & J. 378. 
Pr. Master’s Rep. Exceptions to ; Pii. Motion. 

..A second order to amend obtained by petition of 
coCrse is irregular, though obtained before answer. 
'Tarleton v. Dyer, 1 Roii. & M. !.• Pr. Oroer to 

AMEND. 

A testator gave his property, after the death of his 
wife, to trustees in trust to pay the interest and 
profits to his two daughters J and E, to their separate 
use, with a direction to pay to, and apply for the be- 
nefit of A, the son of £, 200Z. annually when he at- 
tained the age of twenty-one years ; and before that 
period such part of the 200/. bequeathed to him as 
might be judged proper ; he then gave his daughter 
power to dispose of the principal by will to their chil- 
dren or grandchildren respectively, ** except that pro- 
portion of principal given to E, and from which the 
interest is to arise to my grandson, namely 4000/., 
which sura shall be my grandson’s property y* and in 
case either of the daughters died without issue, he 
limited her share of the fund over to the other daugh- 
ters, her- children or grandchildren. The executrix 
having in mistake maae payments to A in respect of 
his anhuily for two years before he attained twenty- 
one, waaentitled to retain them out of the future pay- 
ments of the annui^. An order authnrisi'a * I'-r to 
retain them, and made upon petition after lUa <lccree 
had been passed and entered as ih' ular. Lhesey v. 
IJveaey, 3 Russ. 287. S. C. in pari reversed, id. M2. 
Exors. Right to retain; Reimbursement; Fr. 
Decree ; Pr. Order. 

^mblc. An order of reference to the master on a 
petition presented under Ld. E.’s act ought not to be 
made except on a hearing in court,«and on the ap- 
pearance of counsel upon the petition. Hinde v. 
Metcalfe, 3 Russ. 416. Stat. C. or ; Money to be 
LAID OUT IN Land. 

^ Tlic court will make an order for appointing a guar- 
dian, and allowing maintenance uj^n petition with- 
out bill where the infant's income does not exceed 
300/. a year. Exp. Lakin, 4 Russ. 307. Infant 
Maintenance ; Pn. Bile. * 

Maintenance will not be allowed without a bill 
filed to an intent entitled to real estate which is of a 
yearly value exceeding 100/. a year. In mre, MoUt^ 
worth, id. 308. n. Id, 


LXIX. Plea. 

Leave to amend a plea will not be granted, unless 
the court is told precisely what the amendme..! is to 
be, and how the slip happened. Jadtton v. Rowe, 
4 Russ. 614. 


LXXI. Frisoneb. 

Affidavits of prisoners to be taken by warden or 
or gaoler. 1 W. 4. c. 36. rule 20. Fr. Evidence. 
Where prisoner ii lunatic, tec., though no commis- 


sion has issued, court may 
swer, and discharge 

1 W. 4. c.36. rule 9. Guardian ad litem. 

, " Report of names of prisoners to be made by warden 
- to Ld. Chancellor four times a year. 1 W. 4. c. 

>. 11 . 

.Alto taking bill pro coifem against prisoner for 
.finiidetDeanour. See lW. 4. c. " 


, oint a guardian to an- 
dant from bis contempt. 


«c.Fb. Bill pro 



[akitiff toquirei an aniwer, though bill 
, eonfesM^tfyai^ni shall remain in custo- 
• rule .< Pb* Bill fro con- 


it!f 

df. -.p 

FBMO J 

'■ Amiirei'^ priateier to be taBip hy wardshlr gaoler. 
1 W. 4. e.36. rule 20. 


Service of an orde^on the tnmk^, for a prisoner in 
close custody is sufficient, if it te^intendea to enforce 
obedience to the order bj attachment. Joyce v. Joyce, 
1 Hog. 121. ' 


LXXII. Privilege from Arrest. 

Writ of protection will not be given to a suitor or 
witness to protect him from arrest in any case*^ when, 
if arrest^, he would not be entitled to his dischaige 
without it. Brien v. Brien, 1 Hog. 34. Pr. Writ 
OP Protection. 

A person who ft served with a subptena ad teUifiean^ 

. dum m London, and is at the time resident there, » 
i|pt protected from arrest in the interval between the 
service of the subpoena and the day appointed for hia 
'examination. Semble : A witness who comes to Lon- 
don in order to be examined, is protected from arrest 
during the whole time that he remains in London, 
hand fide for the purgore of giving evidence. A witness 
is not protected in going three days before the day ap- 
pointea by the examiner for his examination to tim 
solicitor’s office, to look at the interro^tories, with a 
view to prepare hilRself to give his evidence accurately. 
Gihhs V. PAt//tpf0n, 1 Russ. & M. 19. Pr. Evid. 
Witness. 


LXXIll. Process. 

Writ of attachment when issued for contempt, in 
not answering, and non est inventus retained, seijeant 
at arms to go. 1 W#4. c. 36. rule J. 

Process to compel performance of decree. 1 W. 4* 
c. 36. s. 3. Not to be taken out if defendant is forth- 
coming, until copy of such decree is served on defen- 
dant. Id, 8. 4. 

Service of ' order on turnkey for a prisoner in close 
custody is sufficient, if it is intended to enforce obe- 
dience to the order by attachment. Joyce t. Joyce, 
1 Hog. 121. Pr. Prisoner. 

Three defendants were ordered to ddiverup.toa 
receiver certain premises, within a week, or, inf dmaolt, 
to stand committed ; but no writ of execution was 
taken out. Th^ refused to deliver up, and a ssifoant 
at arms was ordered to go against them. Upon being 
brought up, two of them expressed contrition, and were 
ordered to be discharged, upon payment ' of costs. 
The third, still persisting in his contempt, iFRS com- 
iritted to the Fleet. The costs not being paid by the 
other two, th^ remained in cus^y of the seijeant. 
The orders were, upon motion, discharged with costs, 
and the persons liberated. Upon a motion, subse- 
quently, that the defendants might be ordec^ to deli- 
ver up possession within a week after service of the 
writ of execution of the order to be made on thM ap- 

E lication ; the court stated the course of proceeding to 
e, that there must be, first, an order, to deliver poe- 
session, then a writ of exertion of that Qidw must 
be served on tlie defendant ; andaUdlthatis^ue, ho 
further order can be made; and refuted thenfl^oii 
with costs. Green v.^CreeJS, 2 Sim. 394^.4^4' Pos- 
session ; Pr. Receiver. . ' 

. A defendant who allows the exception te^n to ois 
ansvrer, has six days to put in his furUier auuprer, and 
no process cao.bgjuade available againte bim to en- 
force it in the mean time. Dee v. Scan/ai^ 1 Hog. 
101. /■ 


LXXIV. ProcSain Ami. 

Where motion ismade^on bebalfof feme . 
no poison is named in notice at her nhxt'i 
solicitor will be liable for costs, if awaided! 
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her. Ccx v. M^Xamwa, 1 Hog. 78. Pn. Costs; 
Husb. Sc Wife ; Sol. & Client. 

Next friend of infant plaintiflT cannot be compelled 
to give security for costs. St, John v, El, Beaborongh, 
1 Jlog. 41. Fr. Costs, Security for. 


LXXV. Production op DF.F.Da. 

A suhpxnn duce$ tecum to a party defendant, dis- 
couraged ; the proper course is to move for an order 
on the defendant to bring in the documents, which 
he admits ly his answer to be in his possession. Aid* 
bitrough V. Stratford, I Hog. 123. ^ 

A solicitor will not be oidered to bring into court 
the deeds of his client. M*Cann v. Beeve, 1 Hog. 129. 
Sol. Sl Client. ^ 

^ The 60th of the new orders extends to the produc-* 
tion of books and pa|)ers under orders or decrees made 
before the date of the new orders. The master is to 
exercise the discretion given hinyby the 60th Order, 
to determine what books or papers shall be produced ; 
though the order or decree under which he is proceed- 
ing, requires the parties to produce on oath, all books 
and papers. In mre, of the Parbsh rf lAanlrisant, 

1 Russ. Sc M. 25. Gen. Ord. C. of. 

A plaintiff is not entitled to the production of a let- 
ter admittM by the defendant to be in his possession, 
but which the defendant states was written by him 
to his solicitor, and directed the solicitor to take the 
opinion, of counsel, upon the question in dispute be- 
tween the parties. Vent v. Pacey, 4 Russ. 193. Ad- 
wiBSioNs; Professional Confidence. 

A defendant will not be ordeied to produce papers 
containing confidential communications between him 
and his solicitor, or between liis country solicitor and 
town solicitor, in the relation of solicitor and client, 
during the prioress of the suit, or with reference to it 
previous to its commencement. Hughes v. Biddulph, 
4 Russ. 190. Professional Confidence. 


LXXVI. Production of Parties. 

An older was made, erparte, under the statute 
6 Ann. c. 18. on the application of a person entitled 
in fee> subject to a lease for liveS| that the lessee 
should produce the cestui que vie at a place andjlime, 
and before, persons named in. the order. Ej;p,Wkal* 
ley, 4 Russ. 561. 


LXXVIII. Receiver. 

A receiver will not be ordered to pay money in his 
hands to any person who could compel him to account, 
if a year has elapsed since he last accounted. Pul- 
fond V. GTaydjifn,\ H<^. 123. 

The general orn^r on tenants to pay the receiver, 
need not be persowly ^^rved. Domville v. Achmuty, 
i Hog. 129. Pr. Payxt. Order for. 

Rmiver will be appointed over pc^ssion of granlpr 
of rent charge, who reside* out of jurisdiction, omah 
affidavit that he staid out of jurisdiction to avoid ser- 
vice of process. Quin v. Gi^n, 1 Hog. 75. 

A iudgmenC creditor, not a party, will not be al- 
lowed to proceed At law if a receiver ^has been ap- 
pointed in a creditor’s suit, and a prior incumbrancer is 
a party. Thackabeiry v. Christ ian, 1 Hog. 109.* Pr. 
Injunc. to stay Pnoc. at Law ; Ph. Gheoitou’s 
Suit. 

Rmiver ought not to interfere in any litigation 
betweqn^rties ; and if he do so, will not be allowed 
for such purpose. Cmyn y. Smith, 

who has appeared, but is in contempt, is j 


I not entitled to notice of motion for receiver. Fitipatrieh 
I v. Haivhshaw, 1 Hoff. 82. Pr. Motion, Notice of ; 
Pn. Contempt. 

A receiver will not be appointed at the instan^ i^ 
a party claiming as devisee under a will, the validity 
of which is to Dt determined by an issue, unless the 
claimant satisfieii. the court that there is u reasonable 
probability of his succeeding on the issue, and that 
the property will be endangered by being left in the 
possession of the heir at law. Clark v. Veto, 1 Russ. 
& M. 103. 

A mortgagee has no title to the rents of the mort- 
gaged premises which have been paid into court by a 
receiver appointed in a suit for establishing the will 
of the mortgagor, notwithstanding that, after the ap- 
pointment of a receiver, he gave notice to the tenants to 
pay the rents to him : he ought to have followed up 
that notice by moving to discharge the receiver. 
Thomas v. Brigstocke, 4 Russ. 65. Lien on Fund in 
Court ; Mortgor. & Mortgee. ; Landld. Sc Te- 
nant, Attornment or. 

A receiver appointed by the court, is not answer- 
able for a loss of monies by the failure of a banker, if 
they are not mixed with his own monies, and are 
ho7ia fide deposited for security, only under circum- 
stances in which they could not have been^piopeily 
paid into court. Salvmy v. Salway, 4 Russ. 60. In- 
vestment. 

Quiere whether, upon a petition objecting to a mas- 
ter’s report of a receiver’s accounts, the court will 
enter into a consideration of the particular items of 
the accounts ; even where there is no reason to doubt 
whether, as to some points, the conduct of a receiver 
has been strictly correct ; further enquiry will not be 
ordered, where attention of the parties has been 
previously directed to the subject, and ample oppor- 
tunity of investigation afforded to them 1 Shewellv, 
Jones, 3 Russ. 522. Pii. Account uefohk Master. 

A receiver appointed over lands in Ireland con- 
veyed by a trust deed, the trustee not being before the 
court, and although the trustee. had an interest in his 
own right, being one of the creditors to be paid off, 
add appeared upon the pleadings as in possession. 
Malcolm v. Montgomery, 1 Hog. 93. 

A receiver will not be appointed over a defendant’s 
property, to enforce his appearance in fhe cause, if he 
resides out of the jurisdiction, unless the plaintiff has 
a specific lien on the land, or there is danger of im- 
mediate loss of the property. Arthur v. Arthur, 

1 Hog. 95. 

A petition by a mortgagee for a receiver under the 
mortgage act (12 G. 3. c. 10. Ir.), will be dismissed, 
if it appears tliat the mortgage is impeached. Ijeahy 
y, Arthur, I Ho^. 92. 

Lands are liable to judgments, notwithstanding 
the cdUrt of chancery has appointed a receiver to re- 
ceive the rents and keep down the incumbrances, and 
to pay the surplus to the owner. Leiots v. Ld. Zouch, 

2 8im. 389. Jitdciients, what liable to. 

Three defendants were ordered to deliver up to a 
receiver certain premises within a week, or in de- 
fault, to stand committed ; but no writ of execution 
was taken out. They refused to deliver up, and a 
Serjeant at arms was ordered to go against them. 
Upon being brought up, two of them expressed con- 
trition, and were orders to be dischar^, uplNEi pay- ... 
ment of costs. The third still jpersistiim in nts con- 
tempt, was committed to the Fleet. The cofeta not 
being paid by ^ other two, ^y remained in ciuA^yV, 
of tlie seijeant. The ordersiWpre upon motion 
charged with costs, and the p4ini6ns liberate^ 
a motion subsequendy, timt t|^j!^fendan||fr'Bm^ 
ordered to deliver 

service of write. o{ executioiL^Vei .tM^^qnler^ 
be made on that ap|jtication; thd^cooit sfatead . tne 
course of proceeding that there must be, first. 
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an order to deliver possession, thett a vrrit jOf execu- 
tion of that order must be served on the defendant, 
and until that is done, no further order can be made, 
ai^ refused the motion with costs. Green w. Green, 
Sim. 394 and 430. Posskssion ; Pa. PnocESs. 
An application by creditors, whose debts, secured 
a trust deed, had been establiahed by decree of 
the court of chancery in En^landj to appoint a re- 
ceiver over the trust estates in jN^session of defend- 
ant, the debtor, refused, it being doubtful as the re- 
cord wu framed, whether at the hearing of the cause, 
the plaintiffs would be entitled to a decree. For the 
record to cariy the English decree into execution, was 
so imperfectly framed, that the defendant, by joining 
issue on the original record, would be at liberty to 
impeach the securities so established ; which he could 
not do on a bill filed solely and exclusively to aid 
the execution of the English decree. Heu^iteh v. 
Ld. Donegal, I Beat. 146. Debtor Sc Crbo. ^ Pn. 
Decree. 

If a receiver has been appointed over a larger es- 
tate than is necessary to satisfy the demands of the 
incumbrancers, the debtor may have him confined 
to such portion of the estate as will bo sufficient 
for that purpose. Magrath v. Veiteh, 1 Hog. 1 10. 

A prior annuitant may obtain a receiver over the 
possession of a custodee. 0*Niel v. Ward, 1 Hog. 


How a receiver should proceed where ^hc- 'aods 
are held for lives, renewable foi ever, and some of 
the lives have dropped. Palmer v. Neujport, 1 Ilog. 
133. 


A receiver is only entitled to one summons to ac- 
count. The roaster’s certificate that he did not ac- 
count pursuant to summons, should not lie granted on 
the day for which the summons issued. LmwIot v. 
Lowrif, 1 Hog. 140. Ph. Makter's Reports. 

If waste has been committed and the case is press- 
ing, the r^eiver may file a bill for an injunction 
without waiting for an order for the purpose, but if 
time will permit, he should first apply for a reference 
to entpiirc what proceeding he ought to take. Nangie 
\,Ld, Fingall, i Hog. 142, Waste. 

A creditor who has proved his debt under a de- 
cree, is entitled to apply to the master for a summons 
on the receiver to account. Jjoche v. Ashe, 1 Ilog. 
143. 


^ A receiver will be allowed to distrain land under 
ejectment for non-payment of rent, provided he, leaves 
a sufficient arrear to sustain the ejectment. Erp, 
Cornwails, 1 Hog. 146. 


LXXXIX. Rehearing. 

Petition to rehear on cause taken pro eonfesso, to be 
made within six months after copy of decree Mrved. 
1 W.4. c. 36. s. 6. Pii. Bill tbo confesso ; Pr. 
Petition. 

A bill was filed by A against (he executors of B, a 
tenant for life, unimpeachable of waste, in order to 
charge his personal estate, for the value of ornamen- 
tal timber alleged to have been cut. by him. The de- 
cree directed an account, but before the master had 
proceeded under it, all matters in difference were sub- 
miti^ to an arbitrator appointed by the master under 
an order by consent, and arbiiratioa bonds were exe- 
cuted by the patties. The arbitrator having found a 
‘'.'-certain sum due to the plaintiff, an application was 
'/"UHide to the court to enforce payment accordingly, 
'‘'‘lMe 9 » the defendant pimnted a petition of reheanng 
riSjjj&cdMPended the proceedings upon the award, 
imd'the Bu) on thiili; was dismissed without 

iky eidirlwhig maddiresp^f the award. Upon ap- 
:pm MaMei mb decree, thd; house decided that the 
appdil must be' withdrawn ; the parties must go 


before the ^chancellor in rrte that the decree and 
award might be considered tegether, and a special 
Older was made to that eflhet.' Butler v. KgnnersUjf, 
1 Bligh. N. S. 374. rPa. Decree : Pr. Appeal. 
See Ormond v. KynUelrdoy, 6 Mad. 369. 2 Sim. & 
Stu. 16. 

On an application to Ld. Ch. to rehear a petition of 
appeal from the Vico Ch., which petition had been 
previously heard by Ld. Eldon, and the order of the 
Vice Ch. reversed ; the Ld. Ch. considered fuch ap- 
plications to Vte objectionable, and the practice to re- 
quire regulation ; but held, that he cpuld not, ^con- 
sistently with the course pursued by bis predecea»o», 
now refuse, to re-^ear the case. Rtp. JBaMr, 1 Mont. 
&M. 279. JuRisnicnoN ; Vice CuHNbiLLOB. 

On a bill by the assignees of a bankrupt to set 
Uslde a settlement made in favour of his chttdmn, on 
, the ground that he was insolvent at the time of the 
execution of it. The court held, at the hearing of the 
cause, that the settlor was not insolvent within the 
meaning of the bankrupt act, 6 G. 4. c. 16. 8. 75^ 
when he executed {^e settlement. The plaintiff after- 
wards presented a petition for leave to present a peti- 
tion for a rehearing, on the ground that he had since 
discovered further evidence, establishing the fact of 
iiisolvpncy, whieff he might have discovered before 
the hearing, if he had not considered the evidence 
already piimuced sufficient. The court dismissed the 
petition, on the ground that it was against the order 
of the court, which had for its object to compel per- 
sons to bring forward their whole case in the first in- 
stance; if this evidence was allowed, a general ex- 
amination would be let in to explain it. The court 
expressed a doubt whether the infants had not gained 
an estate to which they were entitled. Cutten v. 
Sanger, 3 Y. & 37A* See the report on the hear- 

ingof the cause. 2 Y. & J. 459. 

JPetition of rehearing dismissed because it suggest- 
ed as the grounds of rehearing facts not alleged in the 
pleadings. Nevinson v. Stables, 4 Russ. 210. Pn. 

rETITION. 

In a suit instituted for the administration of the as- 
sets of a testator, who in his will was described as ** of 
j Halifax in Nova Scotia,” certain lapsed shares of the 
; residue were, at the bearing on further directions, 
ordered to be distributed according to the statute of 
distributions, there being no suggestion on the record 
that the administration might not be according^ to'the 
law ^>f England ; afteiwards a petition of lehMring 
was presented, stating that the testator died domiciled 
in Nova Scotia, and praying that the distribation 
might be according to the law of that country, but 
the petition was dismissed. Id, Vt, 

Where a replication has been filed as an answer to 
a conditional rule to dismiss the bill, it cannot be 
wididrawn unless the plaintiff makes out a special 
case for it. BulUr v. Mahon, 1 Ilog. 90. 


LXXXII. Sal^ JuolbiAL. , 

The bidding at a sale under the court binds the 
purchaser, but the court may receive an outbidding, 
until the conditional order to confirm the a^ ia made 
absolute. The conditional order to confirm the fole 
cannot be obtained, until the bidder haS' tfoporited 
one-fourth of the purchase money. Tjib condjition'al 
order to confirm the sale cannot •be made absolute, 
till t^e remaining three-fourths of. the pufthase dio- 
ney have been paid. Should the lltte turn out bad, 
the purebaKr will be paid back bin purcluuie moo^ 
with interest at six per cent. But should the pur- 
chaser prefer it, he may have the purchase money 
invested at his own ridt expressly. A purchaser who 
pays in his purchase money, UentitleaTp fte reots 
from the gale day previous td the lodgment of the 
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three-fourths, if the purchase he co^liet^ within 
the ' current gale froni.^tlie *1^0 de^sit of 

one^fourth of the purchase money does not hear in- 
terest for the purchaser, UU^.the remaining ‘three- 
fourths are lodged. Kirwan v. Blake, 1 Hog. 151. 

A purchaser under a decree has no lien for his 
costs ou the funds in court, arising out of the sales of 
other ptoperty, so as to prevent any distribution of the 
fund, until the report of the title lieing bad, has been 
confirmed. Jtf* uinn v. O’Fam//, 1 Hog. 137. Fn. 
Costs ; Vemuor & Purch. ; Lien^', 

A sale under : a decree in a creditor's suit, subject 
to certain specif defects, deteriorating the value of 
the estates/ rat ^hich the creditor ^ad no means of 
getting ndW.by any suitj^not set aside. Fishery, 
Barry, 1 Beat. 139. 

Tmre is no settled rale in Ireland to regulate th i 
sum which a person iiiust lodge to obtain an order to^ 
open;a sale. Ford v. Head, 1 Hog. 93. 

The master will not be ordered to sell an estate 
until a statement of title is made out and lodged in 
his ofi^ce. How to proceed whep defendant refuses 
to nvo statement of his title. Roberts v. Roberts, 

1 Hog. 124. 

A direction for a reserved bidding ought not to be 
inserted in a decree for sale, buiP ought to be the 
snUect of a ' separate order. Brooker v. Collier, 
3 Kuss. 3^. 

Premism held under distinct leases ordered to be 
sold iu one lot hpon the speculative probability aris- 
ing from the nature of the property, that a higher 
price would be obtained by that mode of sale, than 
if they 'were put up in distinct lots. Cook v. Colling- 
ridge, 3 Russ. 520. I 


LXXXIII. Seat.. 

AUachmiMit is irregular if sealed and delivered out 
by sealer before, though not parted with till after re- 
quisite afibavit is filed. Gardner v. Rovee, 4 Russ. 
578. i pR. Attachment issvino. 


’^iXX^C^^. SioidkTURE OF Counsel. 

I A cross bill will be taken off the file, if filed wich- 
I out a certificate by' counsel. If the certificate ' of 
j counsel has been submined, but the plaintiff haall^';: 
filed the necessary affidavit, no subpoena to aiuM^ 


filed the necessary affidavit, no subpoena to aoavjl^V' 
can issue. The same engrossment may be replaced - 
on the file, w1^ the certificate of counsel has been 
subjoined. Eliott v. Millet, 1 Hog. 125. Pr. Cross 
Bill; Barrister. 


•LXXXVIll. Staying Froceedinob. 

Order made to stay proceedings to enforce answer, 
pending appeal to house of loids from an order over- 
ruling demurrer. King of' Spain v. Machado. 4 Russ. 
560. Pr. Appeal. 


LXXXIX. SuBPCENA. 

Service of subpoena to appear and answer, made 
out of a jurisdiction is a nullity, and proc^ings 
founded thereon will be set a side. Ciyede y. Same. 
1 Hog. 79. Jurisdiction. 

A plaintiff cannot move esjmrte for an injunction 
after he has served the defendant with subpoena, and 
the defendant has appeared. Verry v. Weller, 3 Russ. 
519. Pr. Injunction Exp. ; Pn. Appearance. 

A cause having been set down at tho rolls, and a 
subpoena duly served, was heard ; but before judg- 
ment, the master of the rolls became lord chancellor. 
The cause was then, upon a motion by the plaintiff, 
which was opposed by me defendant, set down in the 
lord chancellor's paper, next after a particular appeal 
which was specinea. On being called on, the de- 
fendant made a default, and the plaintiff took a decree 
nisi. Held, that a subpoena to hear judgment, being 
general, and not confined to any particular branch of 
the court, the defendant was bound to attend when- 
ever the cause sifoiild be called on for hearing ; the 
decree nisi wfis therefore strictly regular. Jackson v. 
Bourne, 4 Russ. 484. 


LX XXIV. Sequestration. 

As to requestratiou of estate of party absconfiing, 
and 09 bill taken pro confesso. See 1 W. 4. i. 36. 

s. 3.‘'''". 

Where books may be seized under sequestration. 

1 W. 4. c. 36. rule 16. 

A wi;it of .assistance will not be granted to seques- 
trators. How to proceed when sequestrators are re- 
sisted. Brotvtt V. Cuffe, 1 Hog. 145. Pr. Writ of 
Assistance. 

A conditional decree on sequestration cannot be 
ardended if erroneous. M*MiHn v. Savage, 1 Hog. 
9f. Pr. Decree. I 

Sequestrators ^ugpoinrcd by the court of chancery 
have no right tOiSelre oil the tithes of an ecclesiastical 
benefice. Wkrd v. Hayes, 1 Hog. 107. Tithes, 

No process prior to sequestration can be revived 
after abatement by deatfi of plaintiff. Cottingham 
V. 0*Rdill\f, 1 Hog. 49. PiU Abatement 5c Ke- 
vivba. . . c 


LXXXV. Service substituted. . 


XC. Taking Pleadings off File. 

By the direction of A, a bill was filed for the ad- 
ministration of a testator's assets in which A, and his 
infant brother and sister by A as their next friend, 
were plaintiffs. D, their elder brother, who had an 
interest adverse of theirs, and was one of the defend- 
ants, acted as solicitor iu the countiy/or the plaintiffs, 
and the suit was conducted his town agents. After 
‘the sister had attained her mil age, 1) med, having 
appointed her his executrix. A gave notice to the 
persons who had been the town agents of D, not to 
take any proceedings in his name, and the sister ap- 
pointed them to act as solicitors for her : Held that A 
was not entitled to have the papers connected with 
the case delivered over to him, though he offered to 
satiBf)r any lien whidi^ might be claimed against them. 
The sister filed a bifi of revivor after the death of D, 
and made A and his infant brothers defendants. A, 
and the brother, after notice of that bill, filed another v 
bill of revivor ; the second bill was ordei^ to be taken . - 
off the file and the court held that an alleg^ dtfe(9i^6f|r 
parties in the frame of (he first bill of revivor 
no reason for allowing the liifoond bill of revivw^ier ' 


be substitute on the solicitor and agent of a defen- 18. Solicitor and CLiswIr. ' ' 
resides out of the jurisdiction, if the plaintiff A defendant's pj|^9jr%ili bw^t^ ^ 
^ailKdj^ ^arge on the defendani’s estate. Ld. A<- the purposes of an intfietioeiit for ' 


1 H.g. 131, 


pi^ntoiy it^ 
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trial is near at hand* Curfts IT^^, 132. 

Indictmknt. 

An affidavit will be taken off Jthe file for ihc pur- 
jioi^ of an indictment for perjury, when the prepa- 
mlftf steps have been taken, and tho time of trial is 
^Awat hand. The affidavit to support the motion 
aRould not enter into tha merits or^tbe indictment. 
Sw^ V. Quinlan, 1 Hog. 132 . InoIc^ent. 


* WitfT OF Assistance. 

W rit of assistance where to issue in equiW*- 1 W. 4. 
c. 36. rule 19. 

A writ of assistance will not be granted to seques- 
trators. How to proceed wlien sequestrators are re- 
sisted. Btvwn V. Cu^e, 1 Hog. MS. Pn. Sequs*. 

TUATOnS. 


XCITl. Writ ne exeat bfgno. 

A writ of ne exeat regno discharged with costs where, 
upon the affidavit of the plaintiff, and the answer of 
the defendant taken together, there was a strong primd 
facie case that nothing was due from the defendant to 
the plaintiff. Lee v. Lambert, 3 lluss. 417. 

A vi^it of ne exetit regfio will be granted iii re: ;icct 
of a person equitably entitled to the sum d* on\he 
bond, though the personal reprcseiit'^.'avc of liie tiustoe 
to whom it had been assigned in trust for him was not 
a. party to the suit. A writ of ne exeat regno will not 
y be discharged, though it appears to havo issued for a 
sum greatly exceeding that for which it can be sus- 
tained ; but die amount for which it is marked will be 
reduced. A writ of ne exeat regno, will be granted 
in respect of a debt which was (contracted in Jamaica 
lictween persons resident there, though in Jamaica the 
defendant could not have been arrested for the de- 
mand. A defendant in custody under a ne exeat regno 
is not bound to answer before he niovc.^ to discharge 
the writ. Grant v* Grant, S Russ. 599. 

The writ of ne exeat ^no, granted at the suit of a 
person equitably entitlCa% certain bonds, though the 
transactions out of which the demands arose took 
place ill Jamaica, lietween parties resident there, and 
were tho subject of suits in that island, and though in 
one of those suits an injunction issued, restraining the 
person whom the present plaintiff represented, from 
proceeding on the bonds at law ; the court consider- 
ing the injunction, though never dissolved, as substan- 
tially supeiseded by subsequent proceed! jgs. id 
598. 


• Whit of Froi eciion. ' » 

Writ of protection will not be given to a suitor or 
witness, to protect him from arrest in any case when, 
if arrested, he 'would not be entitled to his discharge 
without it. Brien v. Brien, 1 Hog. 34. 


PRESUMPTlil^. ‘ 

In favour of a long continued enjoyment of tithes, 
i^.in conformity with successive recitals in old leas^, 
court wul presume performance of conditions to 
^ ana adopt every other presumption neces* 

to give eflect to such^a title so suppbited. 
V. BirkenAm, 12 price, 702. 

Pramj^on of mnt, founded pn noorperceptiont 
againstr a lay rector, if the pleadings 
A'^wgfOig V. Todd, 

' '-^yme&t of for however long t 



peirod, wpuld not be evidence of a grant ; yet a lay- 
man’s adverfo^. enjoym^t s or pemanoy for a long 
scries of years, of the times Hof;!rerfajln foods, or of a 
money payment in Heu,^ tithes oCCUpiediby a suc- 
cession of deeds, by wfoira the tithes,pr inon<^ pay- 
ments in lieu of tithes have been conveyed from one 
person to another, corresponding with the enjieyineiit, 
affords evidence sufficient to justify a jury in |^uni- 
ing a legal nant of the tithes. Bacon ym,:WiUiamr 
3 Russ. 525 . Tithes, Kvjdbnce. 


PRINCIPAL AND AGENT. ^ ", 

Personal estate ifot dispj^ of by a' wifir ^^wn .l^ ■ . 
tbe confidential ^counsel, (the sole executor,) without 
inlpgning the testator of the legal , effect of the wtlU 
Held, to be a trust for the next of kin. Segraveym. 
Kinddn, 1 Beat. 157. Fraud, Concealment; Exbiu 

BENEF. INTKKEBTED ; BARRISTER. « 

Trustees not affected by notice to their agent, whfoii . 
he did not receive in that character. Frgnee v. Woodp . 
ITaml. 172. Notice. , . 

A husband having been found guilty for an assuidt . 
upon his wife, the court recommended an accommo- 
dation : the epunsed of the parties thereon signed a 
memorandum of an agreement, that the husband would 
allow the wife 50/. a year, and the court rd^ine to 
the a^reenipnt, imposed merely a nominal fine, 
a bill for p specific performance it waa, decided, ttiat 
the defendant roust disprove, that his ciwusel had au- 
thority to sign the agreement, and that in the absence 
of evidence to the contrary, the court will presume 
that ho hail siich authority, and therefore, decreed' a 
performance. Elu'orth v. Bird, I Tam. 40. Bar- 
rister ; Spec. Peup. 

By the statute 59 Geo! 3. c.Ul., navy agents are 
entitled to make the usual charge for passing accounts 
before that act, and to char^ commission on foe -.full 
amount of pay, without being limited to the mofi^ 
passing through their hands ; tho defendanik haying 
receive a sum as returned premiums, without' bring- 
ing it to account for many years, alleging that they 
awaited the final adjustment of average; it was re- 
ferred to the master to inquire whether they were en- 
titled to retain it, according to the custom of meichantSA 
Drury v. .. 4 thins, I Taml. 75.. Account. ^ ^ 

A business, the propertVof A, was carried on wifo^liia 
i capitaUand for his profit by B, his agent, in the 
I cf tlfo latter, at a fixed foiaiy. A, having bedome ^ 
bankrupt, B filed his bill, statingj that by reasoiii of 
tie use of his name he had become liable to a hitovy 
amount for the concern, which was insolvent ; notwi^- 
standing the bankruptcy of A, and prayinjf for an in- 
junction to restrain the assignees from in any way 
intermeddling with the concern ; held, that B had a . 
lien on (he bushiess, to the extent of his liabilities,/ 
and an injunction was granted. Foxerrft v. Wood, 

4 Russ. 487. Bankcy. Assignment, what passes | . 
Lien. 

A person employed on bcMklf of himself and co- 
partners in negociating the term of sT is , not . 
entitled to stipiriate clandestinely with tlie'lp 880 ]iy for^ 
any private advantage tp himaslf. Where^ foaiimre,. 
a sum of 12,000/. was paid in pursuance of jpulph^ 
stipulation, the party receiving it was declared fo hola 
it in (rust for the partnelklAp. Before the foansaction''^ 
was discovered one of the partners withdieWf and sub* ' 
sequendy another partner assigned a share in iba stoell 
and in*nis proportion of the c]aimi^.j|q pefsopsthen , 
admitted into the concern. Held,; the/refored,' 
the continuing, ^and the new partners, were^pn^^y 
joined as co-plaintifls in a suit to have Aha. ^fust de- 
clared. Fawcett v. Whitehouse, 1 Russ, 132. 
Partnership ; Trust ; Pl. Partibs, PdiimaV. . 

. If an agent employed to purchdb an eUtfifo beQofoes 
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tfali purchaser for himwlfi he is to b* c^iid<|red as a 
trostee for his prin^pa]. ^;Ifes^. I Russ. & 

M* 63* Fradoi' I^o«'Sit. 

Where notice is given by. a party to his agent in a 
particular ^.adventure, that another perm is jointly 
lotorested with him in the adventure, this primd facie 
imposes upon the agent the necessity of accounting 
with such other person for his share of tlie adventure ; 
but this obligation ceases to exist, if tlie transaction 
shews that it was the intention of such other person, 
and of the party originally interested, in the adventure, 
that the agents should account solely with the lat- 
ter. KUltwk V. Greg, 4 Huss. 285. 

•If, of several plaintiffi, some hayp an interest in the 
matter of di^auit, and otiiers have no interest in it, 
bttt^are merely the agents of their co- plaintiffs, a 

S tnenil demurrer tp the whole bill is a good deftK-r.pe. 

ing (f Spain v. maehado, 4 Ross. 225. Pl. Par- 
ii£S ; Pl. Demurrer, where. ^ 

. Ai^ a^nt named executor, is not entitled to charge 
commission on business done subse<]uentlv to the tes- 
tator's death. Sheriff v. Axe, 4|liuss. 3ii. Dxoit., 
Allowance to ; Acoovnt» Allows nckj*. 

In an interpleading suit, the court will order the 
moi^ which has been brought in by the plaintiff to 
be jmid to a permn having authoiity from ail the de- 
fbnttanta.jto meivc it, though some of the defendants 
have 00^ appeared ; and for that purpose a reference 
will directed to the master to inquire^ whether a 
sufficient authority to receive the money h^s been given. 
PeweU V. Sonnet, 3 Russ. 556. Pr. Payment out 
ovCouilt; Inter r leader. 

A had long employed 11 as his steward, professional 
adviser and general confidential agent ; disputes hav- 
ing arisen,-' between them, an agreement was entered 
into between il, and a clergyman acting on behalf of 
A, by which a gross sum was to be paid to B, in lieu 
of all his claims ; but no accounts or vouchers were 
lenisred or produced by A. nor any bill of costs de- 
livered ; , that agreement will out protect 11 from ren- 
dering an account to his principal. Jenkiue v. Gould, 
3 Russ. 385. Account. 

Disputes existing fjetween A and his solicitor, re* 
ceiver and confidential agent B, which involved long 
and intricate matters of account, an authority was given 
by A to a third person, to settle any account in which 
he, A, had an interest, and to compromise any claims 
whieh he might have ; such an authority will not em- 
power that third person to make an agreement, without 
the production or examination of any account, that a 
grocts sum shall be paid to 11, in lieu of all his demands 
on A; Id. ib. 


PRINCIPAL AND SURETY. 

B, being hired as clerk to A and Co., but not for 
any definite pericxl, C and D joined with him in a 
• bond to secure his duly accounting for his assets. C 
died, and his executf^^ gave written notice to A and 
dp., that she would no longer remain security. A 
Co. Communicated this notice to B, and re- 
and obtained fmn him the bond of another 
D died, and also the new surety, and four 
, ^ and a half after death of C, B died, when de- 
fieienbes wore found in his'aocounts sub^uent to the 
noticek Held, executrix of C had no equity to restrain 
A aid%o. from proceeding at law on bond. Gordon 
y.Cafa^.4Rnis.681. 

The plkotifiF jbiped the testator as snre^ in a bond, 
'Irhich he wid after the death of the . testator, taking 
assignmeqdLof the bond ; he is only a simple con- 
tract ciedltoAc^ the testator. Jonee v. Davids, 4 Russ. 
577* 'dPMroR & CnEp. BY S 1 MPI.E CklNTRACT. 

A,. B> ipMe C, cs^rying on business in cop^aer- I 


ship terit^' which %ouId expire on the 19th of 
Feb. 1807, under articles which empowered A, in case 
of his death diiringithe term, to bequeath his share of 
the trade in favour of his wife or children. S, 
tomer of the bank and a surety, covenanted thai;j|M^:^, 
or one of thepi, would pay to A, 11, & C, the 
or survivor of them, &c. all sums which on or before, 
or until the 19l^of Feb. 1807, should become due from 
the customer to A, Tl, and C, the survivors or survivor 
of them, Ac. A died, having bequeathed his share of 
the concern to his executors, in trust for his children ; 
the business continued to be canied on under the same 
firm as before, and his executors interfered in the ma- 
nagement, and shared in the profits. At the time of 
As death, the balance due from S to the bank was 
upwards of 14,000/. ; after that time, S continued his 
dealings with the bank in the same manner as pre- 
viously, paying in more than 14,000/. within a few 
weeks after As death, but drawing out during the 
same period a larger sum, and these subsequent deal- 
ings were contained in the srime account current with 
the preceding dealing^, and some yeai-s aderwards S 
became insolvent, being indebted to the bank in a 
balance of 19,000/. and upwards. Held, that the 
partnership, which carried on the business after the 
death of A. was a new partnership ; that the'surety’s 
convenantdid not extend to cover sums advanced to the 
customer by the bank after A’s death ; that the balance 
due at A's death from the customer, was to be con- 
sidered as discharged by the payments subsequently 
made by him to the bank. Pemberton v. Oakes, 

4 Russ. 154. Partneiihiiip. 

A surety under an annuity deed, redeeming the an- 
nuity sulisei^uent m> the bankruptcy of the grantor of 
the annuity, ia entitled to the lienefit of the grantee's 
roof under the grantor's commission, and to proceed 
y action against the grantor, who had obtained his 
certificate for the arrears of the annuity subsequent to 
the commission. Watkins v. Flannagan, 3 Huss. 421 . 
Bankov.; Proof in. 

PRIORITY OF SECURITY. 

An unregistered deed retains its priority over a sub- 
sequent juclgment, where there is no memorial of re- 
gist^ of any other deed comprising the lands, the 
subject of the unregistered deed. Crym/de v. Adair, 

I lieat. 122. 

It is clear from the Registiy Act, (6 Anne, c. 21. 
s. 4.) that the priority given to the registered deed, 
depends not only on the time of the registry of the me- 
morial, but is confined to such lands only as are com- 
prised in the memorial. Id. ib. 

U there be no memorial of a deed regbtered, the 
registry act does not apply, and the unregistered deed 
will have the same validity and eflfect as l^fore passing 
the act. Id, 123. 

A deed, by the common law, has effect from the 
date of its exeedtien, but the registry act provides, 
that it shall have priority only from the date of its re- 
gistration. Id. ib.' 

J udgments riot docketed having no preference agtonst 
heirs, executors, or administrators. Laudon v.i'Rsr- . 
gusan, 3 Russ. 349. Judomemt. 


PRIVITY OS CONTRACT. 

Where a debtor by ^,deed'.Mil directi^rf^^ 
the receiver of this of 

the interest of a ceri^ri^debt, tlto: dilrict^ dot 
create a trust in tovdnf 'bf > ciediw if it be. without 
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consideration, and without tHe privh^ the creditor. 
Page V. Broom, 4 Russ. 6. Trust. 


professional confidence. 

A defendant will not be ordered l!^.produce papers 
containing confidential communications between him 
and his solicitor, or between his country solicitor and 
town solicitor, in tlie relation of soli^r and client, 
during the progress of the suit, or witli reference to 
it, previous to its commencement. Hughet v. Bid- 
dulyh, 4 Russ. 190. Pr. Production of Deeds. 

A plaintiff is not entitled to the production of a 
letter admitted by the defendant to hg in his pos^- 
sion, but which the defendant states was written by 
him to his solicitor, and directed the solicitor to take 
the opinion of counsel upon the question in dispute 
Instween .the parties. Vient v. Paeeif, '4 Russ. 193. 
ADicrssioNS ; Pr. Production of Deeds. 


PUBLIC POLICY. 

Deeds of separation in 1817, between husband and 
wife, who were to continue to live together, on cuncli> 
tion that, if disputes arose again, a separati^ should 
take place. Disputes continuing, a dceil i.i 1H13 is 
executed, providing for an immerli:iLC separation. The 
husband continuing to live in the wife's house, din- 
ing, and visiting with her, but without cohabitaiion as 


man and * The hiikbanti dl^ n bill In the chan- 
cery of Trelahd to vdt aside t^4Ma, chiefly on the 
ground that they were agalblrpubl^ PPlhsy, and the 
deed of 1817 is declareli^ull and void, but without 
prejudice to the claims of a child the Carriage 
thereunder. As to the deed bFI818, the bilji'v^ re- 
tained for twelve months, with tiberty for w parties 
to proceed at law, of which no advantage, was taken. 
The husband appeals against this decree the house 
of lords. The judgment below was affirmed, and an 
oMer made for enlarging the time for retaining the 
bill, so as to enable the parties still to proceed kt%w, 
if they thought fit. Lord Eldon considered .thel^ues- 
tion of public poli^, and as such, resting' on the same 
grounds both at law and inequity, but that- the opipfda 
of a court of law ought to be taken in the first instance, 
aiSi'the case be put into such a jd^ape and form' that 
it might be brought before the hdbse by writ of error ; 
that the deed of 1817 (against the decree dedlaring 
which void, there was no appeal) could not be for a 
moment sustained ; that the circumstances uimer 
which the parties liv'id together, after the execution of 
the deed of 1818, put an end to it also ; but still that 
the c^uestion ought to be tried at law. The Ld. Oh. 
was decidedly against both deeds. Marq, l^esdurath 
v. A]a.\h» Westmei^h, 1 Dow, N. S. 519. Husb. & 
Wife, Separation. 

'I'hc court will not assist a party in recovering ah 
estate conv^ed by him for an illegal purpose, suen as 
to enable the grantee to vote at an eleetion, or sit in 
parliament. Groves v. Groves, 3 Y* & J.- 163. 
Fuaudulent Conveyance. 




REIMBURSEMENT, &c. 

A testator gave his pro|ierty, after^ the death of his 
wife, to trustees, on trust to pay the interest and pro- 
fits to his two daughters^ J & C, to their separate use, 
with a dircctiun to pay to, and apply for the benefit of 
A, tlieson of £, 200/. annually, when he attained the 
age of twenty-one years, and before that period such 
part of the 200/. bequc&tlicd to him as might be judged 
proper. He then gave his daughter power to depose 
of the principal by will to their children or grandchil- 
dren respectively, ** except that proportion of principal 
given to E, and from which the interest is to anse 
to my grandson, namely, 4000/. which sum rhsll be 
my grandson's property," and in case eithei of the 
daughter died without issue, he limited her share of 
the fund over to the other daughter, her children, or 
grandchildren. Tlie executrix having, in mist^, 
made payments to A, in respect of his annuity, for 
two years before he attained twenty-one, was entitled 
to retain them out of the future payments of the annu- I 
ity. An order, authorising her to retain them, and 
made upon petition after the decree had been passed 
and entered as regulai*. Liveuy v. Livesey, 3 Russ. 
287. S. C. in part reversed, id. 542. Exons., Right 
TO RETAIN ; Pr. Petition ; Ph. Degree ; Pr. Qr- 
dee\ 


RELEASE. 

' A nephew, who was the heir at law and sole next 
of kin of Uie testator, haying taken the opinion of 
counsel as to t^ widow's rights under the husband's 
wiU; aniifbsm advised that site took the residue ab- 
8<flntely, .<i<yhl(bte^ to h 4 si:.a house which had 
deicsw|jK^^|i^'^heir ; and'nsit of the agreement 
flemands against her 
vou ■■■ . ''V-.; V- > 


as executrix, or against her deceased husband’s per-*- 
sonal estate ; a general release executed in pursuant 
of this agreement, was held to be valid, and to vest 
the stock in the executrix absolutely, though it niado 
no specific mention of the stock. Collier v« Squh^e, 
3 Russ. 467. 


, REMAINDER. 

Whether a remainder may be limited on a donatio 
mortis catisd, Hambt'ooke v. Simmotis, 4 Russ* 25. ' 

Cross remainders cannot be implied in a deed, and 
arc not created as to accruing shares by a limitation 
of entire estate to an only surviving child and his is- 
sue, or by a gift over, if the entire estate in remain- 
der, after the failure of all issue, or by an express cre-t 
ation of cross-remainders, as to the original shares.' 
Edwards v. AlUstun, 4 Russ. 78. Deeds, C. of« 

RENTS AND P WiTS. . 

Devise of freeholds of inheritance to triistei^ for* 
five hundred years, and subject to that tentt, toiho 
use of various persons successively for llftf, with asp 
maindet to the first and other sons of such seviS^ 
persons successively in taft male, with remainders to^ 
the daughters of such several persons sucdessivelv ^ 
tailgeqpral, with remainders over. The trus^ of thb 
five hundred years term were declare^|tD be, ^atthl^ 
trustees of tite term should, out of the lents^Ac. of- 
the hereditaments comprised therein, pay th£- sbyesal 
annuities mentioned in the will, and ; 

should out of tire residue of the rents' and of 
tire premises comprised in the said term|h -YtS^Mch 
sums, not exceeding 8000/. injhe^hd|e,ai'shoi^.be 
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neces&ary to pay ^ich debts ns might be owing hy her 
late liushand, or by hersclft and all whirh she di- 
rected the trustees to pay out of the said rente and 
prolits, as they should think fitj and as soon as conve- 
nient iiflcr her decease,’ and subject to the Rcveial 
trusts of the said term, upon trusts to pay the residue 
of the net rents, &c. of the premises comprised there- 
in, unto the persons who, fur the time being, should 
be ncAt entitlal to the reversion or remainder of the 
premises expectant therein, under the foregoing limi- 
tations : Held, that tiiu testatrix did not intend the 
debts to be raisc'd out of the corpus of the estate, but 
only that they should be discharged out of the annual 
rents and pre^ts. Ileneuge v, Litf Andnvn', 3 \ 
J.360. \Yilj., C. 01' ; Trust to i'ay Dturs. 

RESIDUE. , 

Executor’s rights not alFecleil, wheie there is no 


person to take undisposed residue. 1 W. 4. c. 40. 
s. 2. Exok. 

Executors to be dbemed trustees for persons entitled 
to residue of personal estate* 1 W . 4. c. 40. S«;^l. 
Exon. 

A testator, by Jiis will, gave certain annuities and 
directed that the sums set apart to secure them should, 
as the annuitants died, sink iutothc residue of hisMf- 
sonal estate* Ry a codicil to his will he stat^l that 
in case his property would not provide an income 
equal to the annuities, they should be rateably re- 
duced. Ills estate was deficient, and the annuities 
were rateably reduced. Upon the death of any an- 
nuitant. the sum set apart to secure the rcduwd annu- 
ity, will belong to the jesiduary legatee, and is not to 
be applied to increase the reduced annuities to the 
amount given by the will. Farmei' v. Mills, 4 lluss. 
86. Will, C. or. 


SCOTLAND. 

An aflSdavit made by a defendant in n suit in the 
exchequer, and sworn before a magistrate in Scotland, 
was permitted to be read, F/lis v. Sinvluir, 

J.273, pR, Evid. ArriDAViT; Pii- Evin. w'iiat 

SUFFICIENT. 

The agent of the Albion insurance company had an 
office in Glasgow, at which J P and others, the own- 
ers of a steam vessel, eirccled.'iii insurance, receiving 
from the company’s agent, a contract, importing gene- 
nerally that a policy, corresponding with the inomor- 
anduni, would be prepared at the office in ]>uiidori, 
and delivered to the a^fiurcd, or their order, ** on the 
third iMondny irj the ensuing month, or on any sulisc- 
quent day. ” The policy that was sent down, and 
which was nc^ er sho^vn to, or demanded by the as- 
sured, containctl u clause that'* it should be suspended 
and remain out of force, during the time the steam- 
boat might he at sea.’’ At the end of the year the 
policy was renc'.ved throogh the agent at Glasgow, 
who dolivciuvi lo the assn led a memorandum, signed 
by the company's secretary in Loudon, signifyiftg that 
the above policy had been rciicwed, but no notice of 
the exception was ever communicated to the assured. 
The vessel was slioilly afterwards destroyed by iircoii ! 
her passauo from Liverpool lo Dublin, i leld, that the 
memorandum was tlie contract of the p.Trrics, which 
bad not been lulhiled by the company, who were 
therefore liable for damages; that the act 6 Geo. 1* 
c. 18. (repealed see 6G.4. c.91.) so far ns it de- 
clares all policies executed by six persons, other than 
the London Insurance and Jloyal J’.xchuiige Assur- 
ances, to be absulutelu void, docs not extend to Scot- 
land: that a contract so entered into was a Scotch, 
and not an Jmglijh contract. J\iitiyoii v. Mills, 
2 Bligh, N. S. 519. Insuham.!; ; Seer. Piatr. 

A Scotchman, by a will, in the English form, made 
in England, gave the rosidiic of his |)cr.sonal estate to 
trustees, of whom some, bvt not all, were resident in 
Scotland, upon trust to lay out the same in the pur- 
chase of landl, 0 ^ rents of inheritance, in fee simple, 
for the intent expressed in an instrument of even date 
with his will, and by that instrument he directed the 
trustees of his will to pay the rents annually to certain 
other trustoes, who, at all times, were to be persons 
residing within twenty miles of Montrose, to be by 
them applittl to the relief of indigent ladies in Mon- 
trose, or within twepiy miles of that town : Held that 
the bequest was void under the mortmain act* An, 


Gen, V. Mill, 3 Russ. 328. Charity, Mortmain ; 
Eorkion Matveus, &c. 


SETTLEMENT. 

Where the husband incurs a forfeiture under the 
4 Geo. 4. c. 76. s. 23. the court has no discretion to 
mitigate the penally, but is bound to settle and secure 
all p:o|x:rty present and future of the wife, for the lie- 
iibfit ol herself or the issue of the marriage. Att, Gen, 
V. MuUay, 4 Russ. 329. Stax. C. of ; Husband & 
Wifi*. 

By covenant in a marriage setllcmont, the husirand 
was bound to give by his last will or otherwise, to his 
children in equal shares, all his real estates other than 
a settled estate and personal property ; Held, that the 
covenant bound only such real estate as he should 
die seised of ; that the covenant bound shares ot the 
scUletl estate, whicli the husband became entitled to 
by devise from a child who died in his lifetime. 1 he 
children living at the death of the husband, *' ere alone 
entitled to the benefit of the covenant. Needham y. 
Umith, 4 Russ. 318. 

Where a settlement requires that a retiring trustee 
should .assign the trust properly to the continuing trus- 
tee, and that a new trustee should be chosen in the 
place of the retiring trustee, and there is no power to 
appoint a sole trustee, tlien if a retiring trustee assign 
the tfust property to the continuing trustee, and he in 
abuse of his trust dispose of it, the retiring trustee is 
ariMvcrabk?. Wilkinson v. Parry, 4 Russ* 272. 
TriLsrEE, Liability of* 

J* B, on his daughtei^s marriage, settled a sum of 
money on her and her husband, and their issue, and 
after icidting that he had agreed to make a further 
provision for his daugliter equal to his younger chil- 
dren, covenanted to settle by his will or otherwise on 
the husband and wife, and their issue, as great a share 
of his property as he should by his will or otlienirise, 
provide for any of his other younger children, to take 
cflect on the death of the survivor of himself and wife ; 
and if he died intestate, or omitted to make such pro- 
vision, that his executors should pay to the trustees as 
great a share of his property, as ariy of his yiranger 
children should in that event be^mc entitled to ; 
Held, that the trustees ^d a claim upb^ Wtoei^rs 

to his^ther younger c^lidream 

merely for a provision t1iali-^Miii'lfihJ^?4a Iho 


I 
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SETTLEMENT-SOLICITOR, &c. 


otlier children became entitled to at his death. Willis 
V. il/rtcfc, 4 Huss. 170. 

A testator having devised frc«Im1ds and copyholds 
to the same persons, afterwards executed a settlement 
itiioontemplution of his marriage, by which he bargained 
and sold the freehold to trustees and their heirs, to the 
use of himself during his life, and after his deaths to 
the intent that the wife might receive annually a rent 
charge, which was secured by powers of distress and 
entry, and by a terra of years, and subjected the rent 
charge and the tonn to the use of the settlor, his heirs 
and assigns ; and he covenanted to surrender the copy- 
holds, to the uses of the settlement. The marriage 
was solemnized, and the testator died, leaving his wife 
surviving, without having surrendered the copyholds 
to the uses of the settlement ; the covenant to surnui- 
dcr did not ojierate as an entire revocation of the de- 
vise of the copyholds, but was a revocation only so far 
as the particular purposes of the settlement Fe<iuircd. 
Vatvser v. Jejf'erey, 3 Russ. 470. Will, Ukvoca- 

TION OF. 

In contemplation of marriage between A and Jl, 
settlements were made of n.'al isfate belonging to li, 
the intended wife, and of personalty belonging to A, 
the intended husband, upon uses and trusts which, 
after the solemnization of the marriage, were to :>.ise 
for the lieneiit of the husband and wife, and th< i * i;: :'io ; 
the marriage ceremony was peifoiined, and tl •. yiarties 
lived together as husband and wife, l*.]t nfioi liie lapse 
of more than a year, and before the parties had any 
children, the marriage was discovered to be void, an^ 
they executed deeds purporting to revoke the former 
settlement ; some time afterwards a new scttlGincut in 
contemplation of marriage was made, including the 
same property ns the former, but diiferent from the 
former in the Interest given to the issue, ns well in 
other provisions ; the parties then iutcrmairicd, and 
there was issue of the marriage : Held, that the first 
settlement being founded ou mistake and misappre- 
hension, was not binding on the pnities, and that the 
rights of the issue, both as to the real estate, and the 
personalty were regulated by the second settleinont. 
Ilobinson v. TJickeiistw, 3 Ku<s. 399. Mistake. 

Previous to marriage the fortune of the wife is so 
settled, as in the event of her surviving her husband, 
to belong to her absolutely, and by other deeds of the 
same date, the husband makes a settlement of his pro- 
perty, under which certain interests are given to the 
wife ; he dies in her lifetime, having by Ills will be- 
queathed to her considerable benefits, which he directs 
shall be in satisfaction of all her claims or lemunds 
against his estate, or executors, under the sett' v.ciit 
made by him, or on any other account whatsoever ; 
the acceptance of the Inmcfit given to her by the will, 
does not preclude the wife from claiming a'leasehold, 
part of her own fortune, which the hiisbaud was bnund, 
by deed settling her fortune, to iciiew iu the name of 
trustees, and upon the trusts of that settlement, but 
which he had renewed in his own name. Coleman v. 
Jones, 3 Russ. 312. 


SETTLEMENT OF FAMILY DISPUTES. 

A transaction cannot be considered as a family ar- 
rangement, where the doubts existing as to the rights 
alleged to be compromised, arc not presented to the 
mind of the party interested. Ilarveq v. Cooke, 
4 Russ. 34. Fraud; Ignorance of Rights. 


MLICrrOR-^SOLlCITOR AND CLIENT. 

man is called on to give his 
whether W prepare a deed or will, 
'.thi )^(fwledgo of all the legal 


consc([uciiccs to result, and requires that he should 
distinctly and clearly point out to his client, all those 
consecpicnces from whence a benefit, may arise to him- 
self, from the instrument so prepared, and if he fail to 
do so, equity will deprive him of it. Segraue v. Kit- 
wan, 1 Heat. 1()6. 

An attorney who practices in the name of a solicitor 
without having previoiLsly obtained liis permission to 
do so, cannot recover any costs from his clients. 
Lawrence v. Sharp, 1 llog. 34. 

A solicitor will not be ordoicd to bring into court 
the deeds of his clients. v. Beere, 1 Hog. 

129. Pu. PiiourmoN of l)i-vns. 

When in notic'^of inotiuu on hchalf pf feme covert, 
r.o prociiain ami is named, her solivitor will ho liable 
foe costs aw'arded a;»ainst her. Co.v v. M'Kanittra, 
1* . log. 78. pR. Cu.-fis ; Husu. Win;; Hit. 
^Piiofu. Ami. 

In Liking an account of the pecuniary transactions 
between an ultt'rncy and his client, the production of 
a bund entered into by the latter Is not snlhcleiit evi- 
dence of a tlcbt to t||at aniouni, and actnal payment 
must 1)6 proved. I mces v. Morrill n, Vi S'. Gc J . *230. 
pR. Evil)., w ii.\T SI. incii NT Lir?i. 

A dc’MuruT to a^bill by the assigmes of a bankrupt, 
because it did not st.ite that it had been filed, with 
consent of the creditors, as n-qiilrcd by the stat. (i Geo. 
4. c. lb', was over-ruled ; the act merely intended to 
make assignees responsible, as between them and the 
creditors, if they instituted any suit without f.he con- 
sent directed by the act. Jones v. 1'ure.s 3 Y.Sl .1. 
373. Pl. PAUTifc:s: I’l,. Bill; Eankcy, Assig- 

NEK.S, 

A having purchased lauds, left tlie title to the in- 
vestigation of C and D, solicitors in partnership, upon 
whose advice the purclbise was completed ; D was a 
trustee to uses to bar dower in the c^onveyance ; A 
died, and his devisee sold the property to .D. On a 
bill for specific performance by the vendor, it was 
held that a solicitor who has been employed to advise 
on a title, could nut, on purchasing the property him- 
self, set up ail ohjection which he did not think im- 
poitaiit wlicn advising his principal. Heneor v,Simp^ 
.sto), I Tam. G9. Agreement, Si*ec:. I’erf. ; Vend. 
ik Pinifjii. ; Title. 

if a soli' iior institutes unnecessary proceedings, the 
court will take care that the client shall not suffer by 
the course ad«>pted. Il'iW v, IFcwd, 4 Russ, 658. 

If a solicitor in a cause, having assumed, improperly, 
till- cliniactc-r of a receiver, neglects to collect the runt, 
while the parlies consider him to he acting as a re- 
ceiver, he makes himself rcsjionsibje for any rents lost 
in consequence of his iicgiert. S. ( 

liy the direction of A, a hill was filed for the admi- 
nistration of a testator's assci.s, in which A and his 
iufaut brother and sister, by A ns their next friend 
were plaintilfs ; D, their elder brother, w'ho had an 
interest ailvcrse of theirs, and was one of the defend- 
ants, acted as solicitor in the ciymtry for the plaintiffs, 
and the suit was cutidiu^lcd by his town agents. After 
the sister had atlaincd her full age, D died, having 
ajipuinted her his cvecutrix. A giTve notice to the 
persons who had been the tbwn agents of D, not to 
take auy proceedings in his name, and the sister ap- 
pointed them to act as si^icitors lor her : Held, that^ 
A was not eniitled to have tim ]'apers connected with 
the cause, delivered over to him, tifough he cifFered to 
satisfy any lien which might be claimed against them. 
The sister filed a bill of revivor after the death of D, 
and made A and his infant brother defendants. A 
and the brother, after notice of that bill, filed another 
bill of revivor ; this second bill was ordered to be tiken 
of}’ the file, and the court held that an alleged^ defect 
of parties in the frame of the first bill, of remor, af- 
I forded no reason for allowing the second bill of revivor 

3 E 2 • . 
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STAMP— STOCK. 


TIT V* Liresevt 1 Russ. & abroad, and B a prisoner for contempt, for not o^- 

M. 10. Pn. Taiino Plfadings off File. ing an order of the court to transfer to the credit of 

^ A parly is bound by the consent of his counsel given the cause, certain st'Kik which they had admitted by 
in ^urt, though they had no instructions to consent, their answer to belong to the deceased. A petition 
if they were at the time apprised of all those facts, of was presented, under the 0 G. 4. c. 74. to have tte 
which file knowledge was essential to the proper oxer- stork transferred ; hut the court held that the act ex- 
cise of their discretion, but he will be relieved from an tended only to exjoress trusts, and refused to make the 
order made by such conseut. if they give that consent order. Dew v. Clarh, 4 Huss. 611. Stock ; Tnus- 
in Ignorance of material circumstances. How far a tfe. 

party w’ill be atfecled by the remissness of his solicitor Where the husband incurs a forfeiture under s. 23. of 
in not immediately objecting to an order, made by 4G. 4. c. 76., the court has no disciction to mitigate 
consent of counsel in court, when neither the party nor the penalty, but is bound to settle and secure all pro- 
his solicitor was present, and instructions to consent perty present and future of the wife for the benefit of 
had not l^n given by cither. Furuival v. Bogle, herself, or the issue of the marriage. Att. Gen, r, 
4 Kuss. 142. Consent; Barris^'&r. MuUaif, 4 Russ. 329. Husband and Wife; Set- 

ti-emext. 

• The statute of the 25 G. 2. c. 6. does not extend to 


STAMP. , 

Tetters of administration, under which a plaintiff 
makes title, must tie stamped ad valorem, Ilarifer v. 
Bavenhill, 1 Taml. 145. 


STATUTKS, CONSTRUCTION OF. 

By the preamble of the registry act, the object of 
the legislature appears to be, to secure purchasers, and 
to prevent forgeries, fraudulent gifts, and conveyances; 
but a judgment creditor is not a purchaser, and does 
not fall within the provision of the preamble. Crymhle 
V. Adair, 1 Beat. 124. 

^ The preamble is a good mean to find out the mean- 
ing of the statute, and is a key to open the under- 
standing thereof. Jd, ih. 

Husband and wife made a post-nuptial settlement 
of monies due to tiie wife, vtliicli, when paid, were 
invested in the names of trustees. I'he husband, hav- 
ing committed an act of bankruptcy prior to the settle- 
ment, was afterwards declared a bankrupt, and the 
bargain and sale was executed previously to the new 
bankrupt act, 6 0. 4. c. 16. coining into opera- 
tion. Held that the 73d section of that act (which to 
enable the voluntary deed of a bankrupt to be set 
aside, requires that at the time of his conveying, he 
should have been iiLsolvent,) had no refnispect to 
this case ; but that the law in force at the time of the 
bargain and sale should regulate its ojieration; and, 
therefore that the assignees were entitled to the fund. 
Wombwell v. Laver, 2 Sim. 360. Bankcy. Assign- 
ment WHAl- PASSES. 

A contracted to sell a frechoM estate to B, and by 
will gave llie imrehase money to trustees for certain j 
purposes ; and if the contract should not he completed, 
he devised the estate to the trustees foi the same pur- 
pose. A died, leaving a son, who died leaving an 
only daughter, an infant. Held that slie was not a 
trustee within the statute 6G. 4. c. 74. In mre, of 
Mofld ^, 1 Taml. 4. Infant Trvsike. 

A clause in act of parliament passed for regulation 
of joint stock company-,, provided, that all proceedings, 
whether at law or equity to be carried on, by or on 
behalf of the company against any person or persons, 
whether members or not., should l>e instituted, &c. in 
name of chairman, or or one of directors as nominal 
plaintiff; such clause does not apply where dircctoni 
appropriate to their own us« part or the joint stock, by 
charging the company with a much larger sum, as the 
pnw of property purchased by them, than was actually 
paid. Ilitchetu v. Congreve, 4 Russ. 562. *■ 

A and JI, the residuary legatees of a deceased per- 
son, obtainpd administration of, and had part of the 
a^ts transferred to their names : the letters of ad- 
ministration were afterwanls recalled, and administra- 
tion granted to R, the sole next of kin of the decea.sed, 
who was declared to have died intestate. A was 


wills of {lersonal estate only, and a legacy to a person 
who is an attesting witness to such a will is not void. 
Emnmel v. Constahlc, 3 Russ. 436. Will C. of, 
Aviio MAY take; Pit. Evidence, Witness, Compe- 
tency; Legacy; Estate Pebsonal. 

A feme covert, tenant in tail in remainder of money 
to be laid out in land, by arrangement with the ten- 
ant for life, and on a private examination under the 
7(j. 4. c. 45. consented to the payment of a propor- 
tion of the money to her husbanii ; and the onicr was 
made accordingly. in re Silcocks, 3 Russ. 369. 
Ifi'SB. AM) Wife, Consent to Bar ; Monf.y to bi;. 

laid out in TiAND. 

'I'he eijuity of redemption of a leasehold for years 
with a covenant for perpetual renewal, is not an in- 
terest in real estate within the meaning of the 63 G. 3. 
c. 103. s. 19. 'I’he assignee of an insolvent is not 
bound, under lliat section, to dispose of such an equity 
of redempiion by public auction. In a suit by the as- 
signee of an insolvent to impeach a sale, which a 
fomier .assignee had made of an equity of redemption, 
the insolvent is not rendered a competent witness for 
tlie plaintiff, liy releasing his interest in the residue of 
his estate. Waldren v. Howell, 3 Russ. 376. In- 
solvent. 

Scinble, an onicr of reference to the master on a 
petition, presented under ].ord Eldon’s act, ought not 
to he made, except on a hearing in court, and on the 
ap})earancc of counsel upon the petition. Hinde v. 
Metcalfe, 3 Russ. 416, Pr. Petition; Money to 
be laid opt in Land. 


STIPULATED DAMAGES. 

By an indenture, a farm was demised at a yearly 
rent, with a covenant by the Jlenant, that if during the 
last three years of the term, he should sow more than 
seventy acres of clover in one year, he should pay an 
additional rent of 10/. a year, for every acre above 
seventy for the remainder of the term : Held that the 
additional rent was in the nature of stipulated da- 
mages, entitling tlie plaintiff to a discovery in aid of 
an action at law ; and a plea that the discovery would 
subject defendant to penalties, was overruled. Jones 
V. (ireen, 3 V. & J. 298. Landlord and Tenant ; 
Pl. Discovery tending to criminate. 


STOCK. 

Where transfers directed to be made, who to be 
named. 1 W. 4. c. 60. s. 32. Bank of England ; 
pR. Order. 

Sec as to transfer of stock, 1 W. 4. c. 60. 1 W. 4. 
c. 65. 

I’he court, on the petition of the assignee of a ie« 
version, will Airder the aocoantant-general. llt9ti .;to 
transfer the stock, although .the assigoor has soikma ' 
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served with notice of the application. Salmon v. 
, I Taml. 74. Pn. Fund in Court. 

A and B, the residuary IcgaU^s of a deceased per- 
son, obtained administration of, and had part of tiie 
a^cts transferred to tlieir names. The letters of ad- 
ministration were afterwards recalled, and adminis- 
tration granted to J3, the sole next^of kin of the de- 
ceased, who was declared to have died intestate. A 
was abroad, and B a prisoner for contempt, for not 


obeying an order of the court, to transfer to tlm credit 
of the cause certain stock, which they had admittccl, 
by their answer, to belong to the deceased. A peti- 
tion was presented, under the 6th G. 4. c.74. to have 
the stock transferred ; but the court held, that the wt 
extended only to express trusts, and refused to make 
the order. Dew v. Clark, 4 Buss. 511. Trustee; 
Stat. C. of. 




TITLE. 

I'he language of endowment being ambiguous, and 
it being unexplained by any other documents, and 
there being no parol testimony on either side on wliicli 
any reliance could be placed, the court declined mak- 
ing a decree, but directed an issue. Wyld v. H ard, 
3 y. 15c J. 192. 


TITHES. 

To a bill by a vicar against orf*upier.i f . ''or*ain 
tithes, impropriators ought to Iv .uniHcd as parties, 
although tiie defendants allege that it is uncer^u, 
wiielher these lands arc or are not within the parish ; 
ami that the iiiipropriale rectors had always received 
or demanded the tithes : occupiers only arc necessary 
parties. Cooke v. Blunt, 2 Sim. 417. Pr*. Pariifs. 

On a bill by a vicar for the tithe of mills, the de- 
fendant set forth that the null was an aiicieni mill, 
and was built before living memory, and that tithes 
had never been paid, but that they had always been 
ixmsidurcd .'is exempt from tithes. The exemption 
was considered as suAiciently laid, 'lotcnley v. ( ole- 
gate, 2 Sim. 297. Browne v. IWwUsey, 2 Sira. 305. 

Tithe is not payable in respect of corn, belonging 
to the parties, ground at their own mills, and after- 
wards sohl to the public. S. C. 

Terriers arc evidence of tithes merely personal. 
S. C. 

Sequestrators appointed l>y tiic court of ehanwry 
have no right to seize on the lit lies of an ecclesiastical 
benefice. Ward v. llayes, 1 Hog. 107. Pii. Sk- 

MUKSTHATION. 

In a suit for tithes, there was no proof of payment 
for a very long period ; all the evidcm^c wliii i . uuld 
tend to prove a legal exemption (claimcil by the oc- 
cupier) was adduced at the hearing ; but as that 
would not, in the opinion of tlic court, justify a jury 
in finding for the exemption, an issue was refnsed. 
Itoss v. Aglionby, 4 Jluss. 489. Pr. Issue at Law. 

A single terrier, unsunjjorted by usage, is not suffi- 
cient to establish a modus. To suprmrt a parochial 
modus, it is not sufficient for the defendant to prove 
the non-render : he must go further, and shew the 
acceptance of the modus for some time, and to some 
extent, hynes v. Tsetl, 3 V. J. 405. 

*J’hc bishop’s registry office is the proper custody for 
the sequestrator’s accounts, with reference to their ad- 
missimlity on questions of right to tithes. Bailey v. 
Uilion, 12 Price, 625. 

A general title to tithes throughout a parish in a 
vicar, gives him a primd Jade case j and throws it on 
the defendants to prove their alleged exemption from 
liability, on the trial of an issue. Id. ib. 

Though mere non-payment of tithes for how'ever 
long a period would not be evidence of a grant, yet a 
. layup's adverse enjoyment or pernancy for a long 
aeiH^-^r.yeai^ of the tithes of certain lands, or of a 


n^ ncy payment in lieu of tithes, coupled with a suc- 
cession of deeds by which the tithes or money pay- 
tments in lieu of tithes have been conveyed from one 
person to another, coiTcspondiii" with the enjoyment, 
affonls evidence sufficient to justify a jury in presum- 
ing a legal grant of the tithes. Bactm v. IV itliums, 
3 Jluss. 525. Pui-^uMrTioN. 


• TOLL. . 

A grant of a fair or market, with an express grant 
of ltdl, passes reasonable loll, though no amount be 
specified. Cory, of SlumJ'ord v. Bawlett, 1 Ciomp. & 
.1.57. Dleos, O.oF. 


TRADERS. 

As to administration of estates of traders in equity, 
SCO 1 W. 4. c, 47. • 

Persons having only estate for life, enabled to con- 
vey the fee when estate ordered to be sold. 1 \V. 4. 
c. 47. s. 12. Estate, Tenant for Life. 


TRUST. 

Limitations or devises to pay debts are not alTected 
by I \V. 4. c. 47. s. 5, relating to traders. 

Devise of freeholds of inheritance to trustees for 
500 years, and subject to that term, to the use of va- 
rious persons successively for life, with remainder to 
ILc first anil othe*- sons of such several persons Suc- 
re .ssivcJy in tail male, with remainder to the daiigh- 
icis of such several persons successively in tail gene- 
ral, with remainders over. The trusts of the 600 
years* term were declared to be, that the trustees of 
tlie term should out of the rents, 6lc. of the heredito- 
nients comprised therein, p'ay the several annuities 
mentioned in the will, and subject thereto, should, out 
of the residue of the rents and profits of the premises 
comprised in the said term, raise such sums not ex- 
ceeding 8,000/. in the whole, as should be necessary 
to pay such debts as might l)e owing by her late hus- 
band or by herself, and all which she directed the 
I trustees to pay out of the said rents and profits as 
they should think fit, and as soon as convenient after 
her decease ; and, subject to the several trusts of the 
said term, upon trust to pay the residue of the net 
rents, &c. of the premises comprised therein, unto the 
persons who for the tinit being shqiild be next^ enti- 
tled to the reversion or remainder of the premises 
cxpectaTit thereon, under the foregoing limitations: 
held, that the testatrix did not intend the debts to bo 
raised out of the corpus of the estate, but only that 
they should be discharged out of the annual rents and 
profits. Heneage v. Ld. Andover, 3Y. &J,360« 
Rents and Profits ; Will, C. of. 

D having ao estate for life in lands, assigned then. 
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together with certain furniliirc, to trostces for ninety- 
nine years, in trnst to pay to the appellant 5000/. a 
year, ami to his cioilitors, partners to the assi>p;:nent, 
5 per rent, upon ‘,lio»r respt etive debts. The cioditors 
genenilly f-'eciil 'l iLr j*ssi..!nri:ent, by \vhii*h they 
covemni:':! nti to S'lo '.!io npiKdlant; but 1’ aiul il 
having,' » b- {lai 'inent, msimI out a wiit of fi, /Ii., 

timler \v: i!u- kItt'-O' ti-’zrd the jroods o-’ I), Imt re- 

fused to ‘vll in e-'i! tijoe-ji.c of a-elaiin I.-y the irus- 
tecs. J* ni' i 15 deeu tiled a ereditiirs bill in clian- 
rei v in Ircl md, st.:ii:'.*r tijcs.* fan's, and setting forth 
in part, tlie docil 4ii' trust and assigiiiiimit as it ap- 
pcan-d in the regi>trv, but, allc|.>!ing that tlicy were 
ignorant of the trusts, prayed that the defendants 
might set forth the vleo.»l, and Ihatthc ereditors might 
have po'.ver to elect to lake the benefit of llic deed, or 
otherwise that it might bo declamd fraudulent s^ed 
void as to them and that a receiver might be ap- 
pointtid. aAflor the. l)ill was filed., two of llio tnistees 
died, and new* «)nes wore appointed. D, and the 
iSurviving trustee put in tlicir answers. In 1824, I* 
and 15 filed a snp|ilemen:al bill selling forth the deed, 
and stating that, mnler it, I) \v..s entitled to a rent 
charge i-suing out. of the hinds, and that they had 
sueil out an r/cgiV against D for 1000/., <iii( cted to 
the sheriff of 11, who returned, 1.) and his tiustec 
were seized of a fro('hold rent, issuing out of lands in 
the county of R ; one moiety of wliicli he had de- 
livered to J* and 15, to hold till they had levied the 
damages marked upon the writ, i'hcy clainunl liy 
this hill to be entitled cither to a moiety of the !an.ls, 
or the rent charge, or to have satisfaction of their 
judgment out of the amount payable to 1) under the 
tru>is of the deed. 'I’he lords held, (eonliiining tlie 
judgment of the master of the rolls the lords coinmis- 
fioiiers, and the lord chancellor,) that certain otders 
appointing a receiver and rAtraiiiirig the surviving 
trii.stee from jiaying the annuity to JJ, were properly 
made, Also, that the defects in the sheriff’s return 
to the flftrii were immaterial, as no jvfurn was neces- 
sary, and that the suing out an was suflicient 
to ground the c'piity. And further, that one rlrjrit is 
RUllicicnt, altIiMU'.;li tlic rent be payable out of lands 
in three coucties. Ld, Dillou v. Plu^I.elt, 2 Rligh, 
N. S.2!l. Kj.i-.cir. 

A person employed on behalf of himself and his 
coparinei’s, in ncgocialing the term <d a lease, is not 
entitled to stipulate c.lande>tinely with the lessors for 
any private ailvantagc to himself; wlicic, thcn.'pire, a 
sum of 12,000/. was paid in pursuance f»f .suidi a 
stipulation, the jiarty ic(s:iving it was declatcd to hold 
it in tni.it for the jiartneiship. Ilefore the transaction 
was discove.'-od, one of the paii/iors withdiew, and 
subsccjueritly another partner assigned a share in the 
stock, and in bis proportion of this claim to persons 
then admitted into thn concern : held, that the rc*tirc«l, 
the continuing, and the new partners, were propcily 
joined as cnpluintills in a suit to have the tiust tle- 
claied, Faimtl v. W'hiichcuse, 1 Russ. M. 182. 
Jh\iiTNi nsiiii» ; Ibii.v, AMj Aoi.nt; I'l.. I’aiciiks; 
Pautm'.h.s. ^ 

A son conveys an estate to bis lather nominally 
as ]}urcliascr, but really ns a trustee, and ifi order 
that the father, who \^as in better credit than the 
son, might raise money upon it by way of moil- 
gage for the u.se of the sun. The father died shortly 
afterwards, and before aiiV money was laised, hav- 
ing liy a will subscf|ucnt to the conveyance, made 
a geneml devise of all his real estate. The case is 
within the .statute of frauda, and paiol cvidtince is 
not admissible to prove the trust, but the son has 
a lien on the estate as vendor I’or the appareiit con- 
sideration, no part of wliich wa.t paid. i.tmun v. 
W9itl/ew, 4 I’uss. 428. R.-ini.XT /Sc (.biti.o; Rn. 

JliVTD,, iVniMiT. : \ I M,op i, Rruni. ; I.n 

A moliicr cnuilv;U to a consideiabie pro^ieity un- 


der the will of a relation, in a conversation with 
the executor of that relation, expressed an intention 
to make a settlement of part of that property which 
was standing in hi.s name, upon her daughtcT ; and 
requested tlic cxc{Uitor to iiistiuct her solicitor to pre- 
pare such a sc diet cent. On the prepared settlement 
being brought to her for execution, she had chang- 
ed her mind aiiu refused to sign it. , blcldi that 
her intention expressed in the conversation with the 
cxocub'r of tier relation, did not amount to a de- 
claration of trust, although the property was per- 
sonal e.statc. v. Boulcnitt 4 Russ. 345. 

Where a debtor by a deed poll, directs inter alia, 
the receiver of the rents of his estate to keep down 
the interest of a certain debt, the direction docs 
not create a trust in favour of the creditor, if it be 
without consideration and without the privity of the 
c^reditor. Page v. Brown, 4 Russ. 6. Puivity of 
CONTHAC a-. 

If a tenant for life of an under-lease for eighteen 
years, granted by a person who himself holds the 
premises so undcr-let along with other property 
un<ler a lease for twenty-one years, purchases the 
interest of his immediate lessor, and obtains from 
the superior lessor a renewal of the lease thus pur- 
chased. The renewed lease is subject so far as re- 
gards the premises which were comprised in the under- 
lease. to the same trusts as would have affected the un- 
der-lease, if it had not been merged or had notexpiredby 
the effluxion of time. The same rule holds, though the 
lease at the time of the purchase was vested in a trustee 
upon trusts, under which he eouhl not have granted a 
renc^val of the under-lease, and though the tenant for 
life outlived by twenty-five, years the time at which 
the uudei-lcase would have expired by effluxion of 
I time. (ntl(l’nig< v. Citldirtga, 3 Russ. 241. Lease, 
Rkxewmi. or ; Mr.rtOEn. 

A, being tenant for life of a leasehold for years, 
with remainder to B. After devising one estate to B 
in tail, bc(|iicathcd to him the leasehold during his 
life with remainder over, and gave him all the residue 
of liis real and personal property. B took possession 
of the residuary estate ; suffered a recovery of the 
lands deviseil fur him in tail ; acted as the absolute 
owner of the leasehold estate ; and outlived the term 
for which the lease w’as granted, having previously ac- 
quired a new interest in the demised premises. Hcbl, 
that B elected to take under the will, and was bound 
to give effect to the devise of the leasehold in favour 
of tlie remainder man. Uiddings v. Ciddings, 3 lluss. 
241. KiJiCTioN, 

A made a voluntary surrender of copyholds to a 
! trustee upon trust for P during her life ; and if at her 
death she left children who attained twenty-one, upon 
tnist to sell and divide the money among them ; but 
if that event did not take place, upon trust for A in 
fee. • Afterwards by a deed reciting that the trustee 
was seised of the premises upon trust for F and her 
I luishund and A. The tiustec and F and her husband 
ami A concurred in demising the premises fora valua- 
ble consideration to G for a long term of years. Held, 
that the lessen was to be considered as having notice of 
the trust for the benefit of the children of F , and that 
the lease was void as against them. Malpas v.Ack/and, 
3 Russ. 273. Notice. 

TRUSTEES. 

New trustees when to bo appointed in cases of 
charities. I W.'4. c. 60. s. 22. Charity. 

Court of Chancery may appoint persons to convey 
real estate, where trustees are out orjuriodiction, &c. 
1 W. 4. c. GO. s. 8. ; and to assi^ and surrender 
leases where trustees out of jurisdiction, Stc, id. s. 9. 
Where bill to be previously filed to establish 
id. s. 12. Jurisdiction. i/V’f 
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By s. 19. where feme covert is executrix, husband 
shall be deemed a trustee within 1 W. 4. c. 60. Kx* 
KcuToit; Hush. & Wife. 

Heir of vendor or nominal punbiascr, where to be 
deemed trustee aft«ir decree for specific perfunnance. 

I W. 4. c. 60. s. 16. Iliiin at Law : Vendor & 
Bun CM. 

Where heir of surviving trustee of*ical estate not 
known, or refusing to act, a ircrson appointed to con- 
vey. 1 W. 4. c. 60. s. 8. Hmr. 

Where heiress to convey is feme covert, her hus- 
band flecmcil a trustee. 1 *W. 4. c. 60. s. 19. llrsii. 
& WivF . ; Heir. 

As to tnislees being lunatic, or refusing to convey, 
or out of kingdom, ftc. &c. 1 W. 4. c. 60. 

It is a salutary rule that thetj-ustcc cannot Institute 
a suit, without his ceUuis qtie trusts being parties ^ 
but it is a subject to he modified according to circum- 
stances. Jii field V. Tan lor, I Beat. 93. 

Tire master of the rolls, in a suit hy the assignees 
of a bankrupt, against a trustee of a fund contingent 
on the event of the bankrupt surviving his mother, 
which event happened after the bankruptcy, having 
made a decree in favour of the plaintiffs, would not 
make the trustee pay costs, ho iiaving acted iu ignor- 
.nncc. Kai^hl v. Martia, I rainl. 237. S. C. 1 U. 
& M. 70. j*ii. Costs ; 'ruusTi r. 

'I'rustces having contracted to piircliaae la*' !. .Hill 
out stock, and deposit the proih’< o -it a litnkoi’s, 
w'licii the purcliase seems to he iieai completion, they 
arc not liable to make good the luoncy if tlie bank- 
Cl'S fail, h'renie v, liW-s, 1 Taml. 172. Invest- 
ment. 

Ily settlement, monies were directed to b<: laid out 
on government or real securities, the trustees having 
lent the money to the husband unbuild, weic ordered, 
ou motion, to pay the money into court. i\dlis v. 
CoUh, 2 Sim. StiA. 1*r. Baxmi nt imo CuriiT. 

Where the sole trustee in a will, to whom a term 
was demised, dif:d in the testator's lifetime, the court 
referred it to the master to appoint a new trustee, and 
to approve of a like demise. Devey v. Peace, 1 Taml. 
78. 1*11. AIasteii, l<ErbiiFv:E. ’ 

A & H, the residuary legatees of a deceased person, 
obtained administration of, and had part of the assets 
transferred to their names. The letters of adminis- 
tration were afterwards recalled, and administration 
granted to B the sole next of kin of the deceased, 
w'ho was declared to have died intestate. A was 
abroad, and a prisoner for contempt for not obey- 
ing an ordiT of the court, to traasfer to the credit of 
the cause certain stock which they had aumittrvl by 
ilicir answer to have belonged to the dcceob^a. A 
l^tition was presented, under the 6 Geo. 4. e. 74. 
to have tlic stock transferred, hut the court held that 


the act extended only to express trusts, and refused to 
make the order. Dew v. Clark, 4 Kuss. 511. Stuck ; 
Stat. C. of. 

A trustee refusing to pay a legacy without llic dir- 
ection of the court, in a case whicli ajlrnilled of no 
doubt, was refused his costs, but was not made to pay 
the costs of the suit, becau.se he niiglit liavc acted from 
ignorance, iiiid notfiom any improper motive, hnight 
V. Marlin, 1 Buss, it Al. 70. Pit. Costs ; 'I’l o.sTEt.s. 

Where a settlement retpiires tliat a retiring tiiistec 
sliould assign the liiist projHjrty to the continuing 
trustee, and tlial a new tiustec should be cho.'tcii in 
the place of tiic retiring tnistce; and there is no 
puw'Ci to appoint asolo trustee, then if the retiring t; usicc 
assign the trust properly to the cotitinuiiig trustee, 
and he in abuse i;f his trust dispose of it, the rctiiing 
tiu^i^e is answerable, v. Parry, 4 Buss. 

2 V 2 . Skttlt. C. ov. 

^ A testator gave the residue of his pcisoual estate 
to tiiistecs, diiecting them to eomi tl it into money 
and invest the pioceeds in government or leal security, 
of wliidi they were to stand possess! d upon tiiist for 
A during her life ; and aftci waida for 1*. I'lie irustee.'i 
permitted a .share which the testator had inntiJndiaii 
toan,be< ring interest at ten percent, toruinain for several 
ycaih 01 . th: t secui^ty, dining whicii time they paid 
U* A the interest at ten percent, whicli it yielded an- 
nu.Tliy ; and the loan being afterwards paid off, they 
invested the money in the llnce per rents, at a time 
when the funds were so low that the amount of stock 
piirehuscd was comsidcrably greater tlji'.n if the con- 
version had taken place at llic end of a year, from the 
testator 's death. Held, that the leaani for life was 
not entitled to the actual interest the money 

yielded while it lemained on the Indiiiii .sieurity, but 
only to the dividends of .so mucli three percent, stock, 
as would have been niuyduiscd v\it!i it at tlie end of a 
year from the testatoi s death ; tliat the trustees ought 
to be charged with the wliole of the stock actually 
purchased, and all sums allowed in their discharge as 
payments to the tenant for life ; not the sums w-liicli 
they had in fact paid her, but only a .sum cijual to 
what she would have received fur dividends, if the 
money had been transferied from the 1 mlian security,^ 
and invcstiul in the three per cent, stuck at the end of 
a year iVuin the testator's death. Davis v. Scott, 
4 Buss. 195. Will, G. of; Intehest, Bate of ; 
Invi>t=uf.nt. 

SciuIjIo, where tlie 'ccsliti one trusts convey their 
i.eiielicial interest in a portion of the pioperty to a 
[MichastT, the puichaser may tile a bill against the 
liiustee for a conveyaiicfi of the legal ifsiaU:, withimt 
making the ccsiui que trusts, who sohl to him parlies 
to the suit. Goodsou v. L7/i&S(m, 3 Bu.>s. 583. Pi.. 
PAUTUiS. 


UlilJJlV. 

Where an annuity is granted for a term of years 
to be paid half-yearly, and at the same time promis- 
soiy notes are given by the grantee for tlie payment 
of each lialf-year's annuity when it becomes aue, and 
it appears that the several half-yearly payments will 
repay the purchase money with interest exceeding the 
rate of 51. per cent, the transaction is usurious. Pe- 
reday v. Wightwick, 1 Huss.& M«45. IS. C. 1 Taml. 
260.' Annuity, Validity. 

A covenant in a mortgage of property in the West 
. liiiilies QH the part of the uiortgagor, to conrUgti Uie 


produce of tiio estate to the mortgagee to be sold on 
coiiimissioii for the iiiortguj^r ; and to take all such 
plantation stores as may be wanted for the use of the 
estate from the mortgagor, is uot usurious. A mort- 
gagee is entitled to the heuent of such a covenant, 
and to charge a commission on the sale of (be pro- 
duce consigned to him. Ou the assij^ment by a 
mortgagee, the cost of .supplies and contingencies fur- 
nished to the plantation previous to the assignmcul, 
but paid for subsequently by the assignee, may be 
added to the uiortgagc debt and charged against 
the estate. Sayers v. Whitfield, 1 Knapp, 133. Mori- 

CAGE. 
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VENDOR AND PURCHASER. 

A person who had entered into an agreement for 
the purchase of land which was formerly part of the 
glebe of a rectoiy, and had been before sold for the 
redemption of the land tax, is not bound to complete 
his purchase, when it appears that upon the prior 
sale for the redemption of the land tax, the rector 
was himself the actual pun^haser in the name of his 
curate. Cirorer v. tlngeU, 3 Russ. 428. Land 
Tax, Redemp. of ;'Aokekm£nt, Spec. Perf. 

By an agreement for the sale of an estate, the 
purchase money, witb^j^terest, was to be secured by 
the bond of tlie purchaser, and was to remain so se- 
cured during the life of the vend^f. The conveyance 
whteh was afterwards executed, expressed that the 
purchase money had been paid, and the vendor re- 
ceipt was indorse<l upon it ; but in fa(tt, only a* part 
of the price had been paid, and the residue was se- 
cured by the purchaser's bon<l, conditioned for pay- 
ment of the principal with interest within tvielvc 
months after the death of the vendor ; and of interest 
in the meantime. The vendo^, was held to have a 
lien on the estate for the amount of the bond. If’/n- 
ter V. yl/isoM, 3 Russ. 488. 

There is no distinction betwcei^ copyholds and free- 
holds as to the doctrine of the vendor’s lien for his 
purchase money. Id. 492. 

In an agreement for the purchase of an estate, the 
purchaser stipulated to pay the residue of the pur- 
chase money on a day specified, upon the vendor's 
making a good title or otherwise, if such title should 
not then be completed, upon his executing a bond to 
complete such title, and' to convey the estate as soon 
as the same could be completed the vendor is bound 
to shew a good title ; and till a good title is shewn, 
tlie purchaser, though he ha6 entered into possession 
is not l) 0 und to pay the purchase nioney. Clarke v. 
FauTf 3 Huss. 320. Paymt. of Pcrcu. Money. 

If after a contract for sale of an estate before the 
title is accepted, the title deeds be destroyed by fiic, 
this court will not compel the specific performance of 
the contract, unless the vendor cati furnish the pur- 
chaser with the means of showing wiiat wei-c the con- 
tents of the destroyed deeds, and of proving that such 
deeds were duly executed and deUvered, Bryant v. 
Bushj 4 Russ. 1. AfClDKNT. 

A purcha.ser who has not been in possession, is 
bound to pay inteivst on the purchase money 
and take the routs and profits only fiuiu the time when 
a good title was first shewn, and not from the time 
fixed by the agreement for the completion of the pur- 
chase. Jotiei V. Mudd, 4 Russ. 118. Ixikuest. 

A contract of purcliase contained a stipulation that 
if by reason of any unforeseen or unavoidable obsta- 
cles, the conveyance could not be perfected for exe- 
cution before the day fixed for the completion of the 
purchase, the purchaser should from that day pay in- 
terest at five per cent, on his purchase money, and be 
entitled to the rents a^d profits of the premises, the 
vendor did not show a good title till long after the 
specified day : Held that he was not entitled to inter- 
est, except from the time when a good title was first 
shown. Monck v. Ifuskkson, 4 Russ. 121. (n). 1 n- 

TF.HEST. 

The generality and vagi/oness of descriptions of 
copyhold property on the court rolls, are so well 
known, that a vendor is not bound to show bow the 
description on the court roll is to be applied Ho the 
present state of the property^^if he prove that the pro- 
perty has actually ^en enjoyed, and passed under 
that description for upwards of sixty years. lAfne v. 
Coitter, 4 Russ. 267. 

fn a suit for specific performance by a vendor, the 
costs will be thrown upon tlie purchas:er, though the 


master reports that a gowl title was not shewn till 
after the filing of the bill, if that finding proceeded 
on the ground that certain evidence had not been 
previously furnished, which the vendor had offered 
to produce, but whicli had not been actually produced 
before the institution of the suit, in consequence of 
the purchaser insisting upon other and unsubstantial 
objections. Long v. Collier, 4 Russ. 269. 

As a general rule where land is agraed to^l^ sold 
tithe free, the right to the tithes is to lie considered 
so material to tlie enjoyment of the lands, that a pur- 
chaser is not compelled to complete his contract, with 
a compensation, it a good title cannot be made to the 
title ; but this rule admits of exception where the cir- 
cumstances manifest that the riglit to the title did 
not form any inducement to Jlhe purchaser to enter 
into the contract. Smith v. Tolcher, 4 Russ. 302. 

The lien of a vendor upon tlie land and title deeds 
until payment of the purchase money, does not apply 
to a conveyance to the purchaser executed by some, 
but not all of the parties, where the contract has gone 
off by the vendor’s default ; and if there be any lien 
on such a conveyance, it is vested in the purchaser as 
security for his deposit. 0.\enhitm v. Ksduilr, 3 Y. & 

J. 263. 

A vendor who has taken, as security for part of the 
purchase money, the bond of the vendee and a mort- 
gage of pan of the property sol J, has not, on the bank- 
ruptcy of the vendee, a lion on the whole estate. 
Capper V. Spotthwoode, 1 Tarn. 21. 

Devise to trustees and their heirs during the life of 
A B, in trust to lay out the rents and issues thereof 
in government securities, until A B should attain 
twenty -one, and after that, to suffer her to receive 
and take the profits during her lire, not subject to the 
debts or controul of her husband, her receipt to be a 
sufficient tlischargc ; and, after licr decease, to her 
heirs. U|H)n a suit for a specific performance of an 
agreement for the purchase of part of the estates, the 
question was whether A B look the legal, or only an 
equitable interest for life in the property, so 
bring the title within the rule in Shelley’s case. The 
Ld. C.B. would not compel the defendant to accept 
the title. Vlanford v. Iloare, 3 Y. J. 175. Will, 

C. OP, wwAT Estate. 

Devise to executors and trustees of a freehold of 
inheritance for a term of ten years, in trust to pay 
debts and legacies, and after testator's decease, to his 
wife for life ) then ** to my grandson 1 homes Cliorl- 
ton, son of the late R. Chorlton, all that my es- 
tate where T now live, and all that other estate and 
remises thereto belonging, situate, &c., called or 
nown by the name of Weasie ptate, now hi the 
holding of T, for his own use during his natural life, 
with remainder to the first son of the body of the said 
Thomas (yhorltoii lawfully begotten, severally and 
successively in tail male of the name of Chorlton. 
And for want of such lawful issue of that name, 
either by my said grandson Thomas Chorlton, or my 
son John Chorlton, then 1 give and devise the said 
estate where 1 now live, and the^ Weoste estate, 
amongst my daughters and their children share and 
share alike, to hold unto them, his, her, or their heirs 
for ever as tenants in common and not as joint 
tenants." Thomas Chorlton suffered a recovery. 
He had no child. Held, on an exception to the title 
taken by a purchaser under a sale by order of the 
court, that the devisee could make a good title in fee 
to the vendee. The question of title or no title being 
inattex of opinion for the court, the purchaser is bound 
thereby, and cannot object to complete the purchase 
on the ground of the difficulty or the question on 
which the title depends. iituhUm v. Craven, 12 Price, 
699. Will, C. of, what Estah. 

If the vcndoi ofan estate^ the conbcRct for which 
was not complete in the lifetime^ of the testator, Who .. ^ 
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was the purchaser, is afterwards paid the purchase 
mon^ but of the personal assets, the simple contract 
creditors of the testator shall, stand in me place of 
the vendor with respect to his lien on tlie estate. Qu. 
if a pecuniary legatee would be eptitled to the same 
benefit against the devisee ? Selhif v. Selhy, 4 Russ. 
33d. Exous.; Assets, Mahsualling ; Legatees; 
Devisees. 

A purchaser not compelled to take a title de])end- 
ing upon tho words of a will which were too doubtful 
ever to be settled without litigation. Sharp v. Adcock, 

4 Russ. 374. 

A son conveys an estate to his father nominally as 
purchaser, but really as a trustee, and in order that 
the father, who was in bettor credit than the son, 
might raise money upon it by way of mortgage, for 
the use of the son ; the father died shortly afterwanl^ 
and before any money was raised, having, by a will, 
subsequent to the conveyance, made a general devise 
of all his real estate : the case is within the statute 
of frauds, and parol evidence is not admissible to 
prove the trust ; but the son has a lien on the estate 
ns vendor for the apparent consideration, no part of 
which was paid, l^emau v. Whitlei^4 Rus;:. 423. 
Parent and Child; Tnusi ; Pii. 

Where the possession is vacant, a puro\.iS(*r is not 
bound to inquire of the late r jw'qilcr what was the 
nature of his title. Under an agieemcnt between A, 
who held lands under a coUege lease, and B, the 
owner of an adjoining estate ; B occupied part of the 
college lands, and A had occupied, along with the 
residue of tlie leasehold, part of B’s estate. A having 
become bankrupt , the college leasehold was sold, and 
was descriixid in tlic particulars of sale as ** late the 
residue of A.” Held, that the purchaser was not to 
be considered as having implied notice of the agree- 
ment of exchange, and that he had a right to recover 
by ejectment that portion of tho leasehold which was 
in B*s occupation. Miles v. Langley, 1 Russ. & M. 
39. 

If land, generally reputed to be water-meadow, is 
sold by the assignees of a bankrupt by the description 
of uuconiinonly rich water-meadow, whereas, in fact, 
it is very iniperfeetly watered ; this is not such a mis- 
representation as will avoid the sale. Scott v. limsmi, 

1 Russ. 6 c M. 12B. F uaud; Mishepresentation. I 

A purchaser of a reversion must pay interest on his 
purchase money, from the time of the purchase. Tre- 
fiisisv, L(l. Ciinton, 2 Sim. 359. Inter -st, from 

WHEN. 

If ^tn estate be conveyed awftjrtlk' the limetime of the 
party to wliom it belonged, atha^he dies within for^ 
days from the execution of the conveyance, his heir 
may recover it from the purchaser. Under such cir- 
cumstances, if the heir has received the purcha|ar 
mqney, he cannot have the estate restored .inibout 
refunding the price paid for it. But trhercrihe price 
has been paid to other persons, the purchaser cannot 
call upon the heir to repay it, but must recover it as be 
cau from thole to whom it hal been given by the de- 
ceased. Marett v. Jeunes, 1 Knapp, 103. Heib at 
Law. 

A , having purchased lands, left the titft to the inves- 
tigation of C and D solicitors in partnership ; upon 
whose advice the purchase was completed. D was a 
'trustee to uses to bar dower in the conveyance. A 
died, and his devisee sold the property to D. On a 
bill for sp^ific performance by tlie vendor, it was'held, 
that a solicitor who has been employed to advise on a 
title, could not, on purchasing the property himself, 
set up an objection which he did not think important 
when advising his principal. Bmor v. Simpson, 


1 Taml. 69. Sol. & Clevt : Agreement, Spec. 
Perf. 

Purchase money invested under order of court, ob* 
tained by purchaser without notice to all parties, is at 
risk of purchaser ; but investment is at risk of estate, 
if order for investment is made on motion, of which 
all parties had notice. M'Qunn v. Forbes, 1 Hog. 13. 

If solicitor of iuhciitor m employed by creditor to 
make out title to purchasef^ he will be paid his costs 
out of fund iu court, Tkf^son v. Cooke, 1 Hog. 28. 

Purchaser under decree, with notice of judgments 
intervening between incumbrances ordered to.be paid, 
is bound by them, unless persons to whom they are 
svested are parties to the cause, or come in and prove 
*dnder decree. Steele v. Philips, 1 Hog. 49. Pr. 
Decree, who bound by. 

When plaintiff neglects to make out title to purcha- 
ser, the latter will be allowed to make it out nimse|f, 
and deduct expence from purchase-money. Harding 
V. Middleton, 1 H^pg. 80. 

Vendor may acijuire lien on fund in court, under 
contract for sale, and if vendee refuses to complete 
C'<nt'‘ac:t, may prevent him by injunction from draw- 
ing out of court, *fund which was appropriated by the 
contract to be applied in part discharge of purchase- 
money. Doyne v. Harvey, 1 Hog. 3. Pb. Pay- 
ment OUT ov Court* 

Where an estate has been sold to a person who has 
since died, the court will direct an account to be taken 
of the personal estate, and decree that the vendor shall 
have a lien on the land for so much as the personal 
estate will not extend to pay. Topham v. Constantine, 

1 Taml. 135. Ac;count. ^ , . 

An injunction to Detrain a widow from proceeding 
at law to enforce her dower out of lauds of inheritance, 
purchased from her husband during marriage, refused ; 
the purchaser having ** through negligence, neither 
insisted on having a fine, nor used common diligence 
to ascertain and preserve evidence that a jointure 
had been setth'd on her ; but the widow having in her 
answer to the original bill, admitted that her husband, 
previous to marriage, had executed an instniment 
settling an annuity of 150/. on her, in case she sur- 
vived him, togeihci with a bond collateral, but of 
which she knew not the contents, restrained from pro- 
ceeding to execute her writ of dower, till after she 
had *aiiswered the amended bill,** She is not, as a 
condition connected witli the order, entitled to a le- 
( elver, which would be an equitable execution ; 
neither is she entided to her costs at law. Power y. 
Shell, 1 Beat. 48. Dowfr. 

Heir of vendor or nominal purchasetr lo ^ 
deemed trustee, after decr^ I^T^pecific performance. 
I W^4. c, 60. a. *46;' iIeir at Law ; Trustee. 

purchaser under a decree has no lien for his costs 
on the funds in court, arising out of the sales of other 
property, so as to prevent any distribution of tho fund 
until toe r^rt of the title bt^g bad has been con- 
firmed. ArCann v. O' Farrell, 1 Hog. 137. Pa* 
Sales Judicial ; Fr. Costs. 

VICE CHi^CELLOR. 

On an application to t^c Ld. Ch. to rehear a peti- 
tion of appeal from the V. Ch., which petition WR 
previously heard by l^d. Eldon, ahd ^ ordllnf the 
V. Ch. reversed ; the Ld. Ch. considijM such appli- 
cation to be objectionable^ and the nrmce to require 
regulation, but held, that he could not consistendy 
with the course pursued by his predecessors, now re- 
fuse to rehear die case. Exp, naker, 1 Mont. & M. 
279. Rehearing; Jurisdiction. 
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WAIVER—WILL. 


WAIVER. 

If a defendant is in a situation to dismiss a bill by 
an order of course, for want of prosecution after re- 
plication filed, and does not avail himself of his rights, 
out permits the plaintiff to file interrogatories and ex- 
amine witnesses, he cannot afterwaras dismiss the 
bill for want of prosecution; and an order of dismis- 
sal, subsequently obtained^ will be discharged for ir- 
regularity. Femes v. ffnf^nson, 1 Russ. & M. 9,2, 
Ph. Dismissal toi^avt of Prosecution. 

The acceptance of the 20*. costs, by the clerk in 
court of> the defendant, is a waiver </ the irregularity 
of a secol^ order obtained as of course. Tarletm v. 
/7yer, 1 Russ. & M. 1. S. P, Hair v. WmUmdgd' 
id. 5. (n). Pn. Order to Amend ; Fr. Costs, 
Payment and Effect. 

The entry of an appearance at the time the de- 
fendant serves notice of a motion to set aside process 
for want of an appearance on the ground of irr^u- 
larity, is no waiver of the irregularly complained of ; | 
but the motion may be made ^fore the appearance is 
entered. Halpin v. Hamilton, 1 Ilog. 103. Fr. 
Afpearance. r 

No new fact can be introduced into a bill by 
amendment without prejudice to process for want of 
an appearance or answer. Moffett v. Johnston^ 1 Hog. 
106. Pn. Rii.Im Amendment ; Pr. Appearance. 

The plaintiff having parted with title deeds, on 
which she had a lien, to enable her debtor to raise a 
sum of money on annuity ; the defendant, l^ memo- 
randum in writing, undertook to pay that annuity to 
the plaintiff, in case it should not be paid by the 
grantor ; the annui^ fell into arrear, and the plaintiff 
paid it. On a Vnll for specific {performance and ade- 

3 uate security : held, tfiat the plaintiff having taken 
lis personal security, a court of equity would not in- 
terfere. Bill dismisscrl. Bwugh v. Oddu, 1 Taml. 
215. 

Plaintiff, by cross-examining a defendant, ex- 
amined as a witness by another defendant, waives 
any objection to his competency as interested, hut 
not to his credit. Ellis v. Deane, 1 Beat. 5. Pr. 
Evidence. 


WASTE. 

Qtf. Whether planting grass potatoes is waste. 
Deane v. Caffray, 1 Hog. 23. 

jA tenant wilf not he allowed to break up ancient 
fieadowb^-pa.'*ure.t^ugh the jiand is mossy and re- 
quires tilla^. Jlfar> .v. Cogfran, 1 Hog. 120. 
Landlord & Tenant. 

^ "If waste has been committed, and the case is pres:»« 

S , the receiver may file a bill for an injunction 
hottt waiting for an order for the purpose ; but if 
will permit, he should first apply for a reference 
ttf '(inquire what proceeding he ought to take. Nangle 
?. Ld, Fingall, 1 Hog. 1 42. Pn. Receiver. 

Where a bog has beer^ demised as bog, or all the 
land demised is bog, and only valuable as such, 
the tenant may use it as be pleases. In all other 
cases it is waste for a tenant '.o cut turf, unless he has 
a comn^siqp. Anon. 1 Hog. 147. 

— . 


waLs. 

Vn. Republication of. 

. ’ A testatw devised to his wift|; iFho died in his life- 
tinei certain estates, subject tO'odrtain bequests ; end 
else all other his freehold, copyhold, and leeMhold 
estates whatsoever, not before otherwise dispowd of. 


py a codici], after reciting the devise to his wife, he, 
in caw she should die before him, gave and devised 
all his said estates to -trustees upon certain trusts. 
Held, that the codicil was not a republication of th'e 
will, so as to pass estates purchased between the date 
of the will and the 'codicil. Smith v. Dearmer, 3 Y. 
6c J. 280. Will, C. of, what passes, After-fvr- 

CIIASES. 


VIII. Revocation of. 

A testator having devised freeholds and copyholds 
to the same persons, afterwards executed a settlement 
in contemplation of his marriage, by which he bar- 
{,aincd and sold the freeholds to trustees and their 
heirs, to the use of himself during his life ; and after 
his death to the intent that the wife might receive 
annually a rent charge, which was secured by powers 
of distress and entry, and by a term of years ; and 
subject to tlie rent charge and the term, to the use of 
the settlor, his heirs and assigns ; and he covenanted 
to surrender t|p copyholds to the uses of the settle- 
ment. The imrriage was solemnized, and the testa- 
tor died, leaving his wife surviving, without having 
surrendered the copyholds to the uses of tlie settle- 
ment ; the covenant to surrender did not operate as 
an entire revocation of the devise of the cupyiiolds, 
but was a revocation only so far as the particular pur- 
poses of the settlement required. Faiiser v. Jeffery, 
3 Russ. 479. Settlmt, C. or. 

A conveyance of an estate to trustees upon trust to 
sell for payment of debts, is not a revocation of a prior 
will, because it declares that the surplus monies aris- 
ing from the sale shall be personal estate of the tes- 
tator ; but if it have the further purpose, to provide 
an annuity tor the separate use f)f the wife until the 
sale, it will be a revocation, because the wife will be 
entitled to the annuity after the dcatli of the husband, 
if the sale do not take place in liis Iltetimc. Hodges 
V. Green, 3 Russ. 28. 

A testator, in the case of an event which happened 
after his death, directed a freehold estate to be sold, 
and the produce applied upon the trusts, intents, and 
puiposes afterwards expressed in his will, as to his 
residuary personal estate ; by a codicil he revoked the 
gift in his will of his residuaiy personal estate, and 
made a new disjiosition of it. Tlie ])roduce of the 
freehold estate is not thereby aflccted, but passes upon 
the trusts, intents, anil purposes which were exprw^ 
in the will as to the residuary personal estate. Fran- 
cis V. Collier, 4 Russ. 331. 

A testator devised ids moiety of an estate, and then 
made ^partition w ith his co-tenant ; on this the estate 
was eopveycd to a trustee, as to one part to the use of 
the testater in fee ; and a mortgage term created by 
the co-tenant in his moiety was assigned to attend tho 
inheritance : held, that this is not a lefoeation of the 
will. Barton v. Croialli 1 Taml. 164. 

'■I 

XV. 2. CoNSTRUCTIONi OENEBALLY. 

R N, by his will, gave all bis personal estate to 
R N, and J N, that iS to say, (he then Enumerated 
seveial particulars,) in trust for the follovri^ipOr- 
poses : that the sSpid bo not liable or tesorted to for 
tho payment of iSibftgageB or bond detot and ohatges 
theminafter mention^ should be attisfied'; . dad' as 
soon as that odttld be effimtod^ the stenewas to' bb 
resorted to in relief #hts veal eiliite||i' The teBtatdt 
then gave several legacies' to hi%Adlfo'giid’-cluUM-) 
and befjueathed 6ie^ iesidne; after tfe» iiOMhio 
charges thereby made thhieoto^'toUUeMedt’m'j^ld 
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WILL. 


that the residue, as well as the enumerated articles, 
were satject to the charges iti the will mentioned. 
Nicholas Y. Nicholas, 1 Taml. 

Devise of Unds, subject to lOOOl. to be raised for 
the testator’s daughters, to an annuity of 37i. lOs. to 
his widow, and to all such inci^nibrances as might 
happen to be thereon, does not exempt the personal 
estate from the payment of a mortgage thereon. Phil- 
lips y, Parker, 1 Taml. 136. Ksxatk, rKiiso^AL, 

EXFAfPTlON OF. 

Where a Hindoo testator made two of his sons his 
executors, and after directing the performance of va- 
rious religious acts by them, and that when they should 
do them they should give notice to their brothers, 
and that they should all of them perform the acts, 
otherwise, whatever the executors might think proper 
they might do, and should any one raise objections, 
they should be inadmissible : held, that the executoif 
had not an unlimited discretion in expending the tes- 
tator’s fortune in religious ceremonies. MuUieh v. 
Mullieh, 1 Knapp, 245. Exons. DiscRATioNAnv 
Powers. 

Devise of freeholds of inheritance to trustees for 
500 years, and subject to that term, to the use of 
various persons succcsively for life, wA- remainder to 
tlie fiiat and other sons of such sever^ p- sons suc- 
cessively in tail male, with remainder loth' < laughters 
of such several j)ersons succcs-Mv^ly in uil general, 
with remainders over. The tiusts of tlie 500 years* 
term were declared to be, that the trustees of the term 
should out of the rents, &c. of the hereditaments cum- 
prised therein, pay the several annuities mentioned in 
the will, and subject thereto, should out of the residue 
of the rents and profits of the premises comprised in 
the said term, raise such sums not exceeding 80001. 
in the whole, as should be necessary to pay sucdi debts 
as might be owing by her late iiushand or by herself, 
and all which she directed the trustees to pay out of 
the said rents and profits as tliey should think fit, and 
as soon as convenient after her decease ; and, subject 
to the several trusts of the said term, upon trust to pay 
the residue of the net rents, &c. of the premises com- 
prised therein, unto tim persons who for the time 
being should lie next entitled to the reversion or re- 
mainder of the premises expectant thereon, under the 
foregoing limitations : held, that the testatrix did riot 
intend the debts to be raised out of the coi'jms of the 
estate, but only that they should be discharged out of 
the annual rents and profits. Per Lord Chief Da- 
ron. This is a ijuestiuu of intention only. The 
cases show that where the rcnpyQiinder-niau ^ Ves an 
estate of inheritance, unless there be sometliiog de- 
monstrating a contrary intention, the court, in favour 
of the person entitled to the charge, if it be a gross 
sum, will raise it by sale or mortgage. The C^utro- 
versy becomes more importaut and critical where the 
remainder-man is tenant for life only. It is a question 
materially affecting the iuteiest of tlie devisee,, whe- 
ther the the estate is to bear the chaiji^, or 

the devisee is tp lose all benefit of his estate until the 
charge is satisfied. Heneage v. Ld. Andover, 3 Y. & 
J. 360. Tntjsr to pay Dkbts ; Hkntb and Profits. 

A testatrix, by her will, ^ave to A ^s, a month, 
for life, ** in lieu of him giving up all the other notes 
and claims and bv a codicil, ^e gave him " 31. a 
month,'* for life ; and directed all other things to be 
paid and done as the will ordipred : held, that A was 
entitled to both the monthly payments for his lifp. Lard 
2Sim.273. LxoACLfi^, ACcuaiULATrva. 

Tostator give* to his son a public-house and stock 
in tfcade, on condition that he pay debts aod a legacy. 
This' is.a condition, and not a trust. If, therefore, 
thfti son odco[tf the bequestt^e is bound to pay the 
dfliMiiinlthjDi^, theviamoim^. more than the valm 
‘ v. Andreiw* 4 Auss. 479. 

.hi||i|pImiridniM8 pf colUtfifftl ciipumstaiici^, mlaUpg 
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to the ages of the devisees, and the situation of the 
parties, and to their being married or unmarried, is 
admissible in evidence, for the purpose of construing 
the will. Lnwe v. Huntingtower, 4 Russ. 532. Piu 
Evid. to Kxpi.AtN Will. 

A codicil does not revoke or alter a will to a greater 
extent than was intended. A testator, by his will, 
gave certain legacies cxcluslycly charged on real es- 
tate by a codicil, after reciting so much of the will 
as related to those legacies^ 'he revoked that part of his 
will, and in lieu of the ^jacics therein given, gave 
smaller ones. The object of the codicil being only to, 
alter the amoui'^ of the legacies, held, thi^lt could 
not extend to charge the personal estate, and wt being 
Attested by three witnesses, could not alter the lega- 
cies charged on the real estate. Thicke v. Thickep 
4 Russ. 435. Leoacirs, Pavmt. from what Fund* 

A testator gives an annuity and pecuniary l^acies, 
and then devises all the rest, residue, and remainder 
of his freehold, copyhold, and leasehold estates to 
trustees, for tlie (^ses and benefit of his children. 
The annuity and pecuniary legacies given prior to 
the i^Gvise arc well charged upon the freehold, copy- 
hold, and leasehdd estates. Cole v. Turner, 4 Russ. 
376. Estate, Charge on Beal. 

W'heic a testator gives annuities, and directs them 
to be paid without any deduction whatsoever, and 
where, from the nature of the property out of which 
the annuities are to be paid, there could be no de- 
duction, except in respect of the legacy duty, there , 
the annuities shall be paid clear of legacy duty. 
Stniih V. Anderson^ 4 Russ. 352. Legacy Duty. 

A testator gave to his daughter a legacy of 10, COOL, 
payable and to bo paid unto her in manner following, 
viz. : a sum of 5000/. spoil her marriage under twenty- 
one with tim consent of his trustees, and the sum of 
5000/. within two years afterwards. The daughter 
married under twenty-one without the consent of tho 
trustees, and her first husband dying, sho married a 
second husband, at the distance of thirty years from 
her first marriage. Q/t. if, on such second marriage, 
she became entitled lo tho 10,000/. 1 Clifford v. 
Beaumont, 4 Russ. 325. CIondition, Perf. of. 

A testator gave the residue of his ^rsonal estate to 
trustees, directing them to convert il into inonejr, and 
invest ihe proceeds in government or real security, of 
which they were to stand possessed, upon trust for A 
durihg her life, and, after her death, for 13. The 
tiustces permitted a share which the testator had ia 
'.a Indian loan, bearing interest at 10/. per cent., to 
remain for several years on that security, during 
which time they paid to A Uie iiitfgestAifr lOf. JUtt 
cent, which it vv and the loan being 

afterwards p^id off, they ihveSted the money in the 
three per cents, at a time when the funds were so low 
that the amount of stock purchased was greater thaa 
if the conversion had taken place at the end of a year 
from the testator’s death. Held, that the tenant for 
life was not entitled to the atlnal interest which tho 
money yielded while it remained on the Indiaa secu- 
rity, but only to the dividends of so much three por 
cent, stock as would have been purchased witli it at 
the end of a year from the lestator’s death ; that tho 
trustees ought to be charged witli the whole of the 
stock actually purchasedi and all the' sums actually 
rkeiveil iu respect of the Indian rate of intent, J«aiid 
that they ought to be allowed, in tl^'dijimrge aa 
payments to the teuants for life, not sums which 
they bad in fact paid her, but only a sum equal to 
what she would have received for dividends, if the 
money had been transferred from, the Indian security, 
and invested in the three per cent, stock at the end of 
a year from tlie testators death. Dioifs Scott, 
4 Russ. 195. iKmear, ^jubeot ; XBvrrew, .U'« 
ABuuanc ov ; iNVEStiiaKT. j .. . . .‘{r 

Ghestcuctioa of a will, aa hi the queerion whciliec 
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WILL. 


what estate, 


Construction of^ 

the proceeds of real estate were made the pecuniary 
fund for the payment of certain legacies. KickeU v. 
Ladleji, 3 Uuss. 418. Lkgactfs, from what fund. 

Wl'ien a testator directs a sum to be laid out in 
building a chuich, the bequest is void ; the rule of 
constnirtion being that a direction to build, includes 
a direction to purchase land for the purpose of build- 
ing, unless the testator distinctly refers to land already 
in mortmain. Pritchard v. Arhourin, 3 Russ. 456. 
Charity. Mortmain. V 

A son died before his faroer, leaving a widow, to 
whom he gave all his property. The son’s estate 
lieing injiuSicient for the payment »£ his debts, the 
father, by a codicil to his will, directed his trustees 
and executors to pay his son’s debts, and named th4 
son of his son reMduary devisee and legatee. The 
true construction of the hither’s codicil is, that he in- 
tended only the payment of such portion of the debts 
of the son as his son’s estate would be insufficient to 
pay. Walker v. Ltidgfi, 3 Russ. 459. 

• by a marriage settlement, stoo\, the property of 
the husband, was settled on trust for tlic separate use 
of the wife during her life, and after her death, for 
the husband, if he survived her ; but if he died in her 
lifetime, then for such persons as he should, by deed 
or will appoint ; and in default of appointment, for 
his executors and administrators. The husband died 
in the wife’s lifetime, having appointed an executrix, 
but witliout exercising his power. Held, that the 
^-executrix was not entitled to the stock beneficially, 
but that it was to be administered by her as part. of 
his general personal estate. Collier Squire, 3 Russ. 
467. Exons. bi:neficiam.y inteiii-sted. 

A testator devises the residue of his persona] estate 
to such of his children as shalhattain twenty-one, or 
maiTy under that age with consent. All the children 
are entitled, altjllQUgh their interests are contingent, to 
have allowiUB^' out of the residue for their mainte- 
nance during :roeir minorities. liroicn v. Temperleu, 
3 Russ. 263. Infant. 

An allowance out of a residue which was directed 
to be accumulated, made for the support of a legatee 
in the interval between the time when the legatee at- 
tained his full age, and the time flxed for the distribu- 
tion of the accumulated fund. JSPDermolt v. Kealy, 

3 Russ. 264. Infant. 

'I’he hu.sband, by his will, bequeathed as follows : 

" And unto iny wife, (whom I make full and wholly 
executrix), I give my house, with all my household 
furniture, as also all my plate, china, books, linen, 

. and every other article belonging to me, both in and 
dUb oi y house, and which may not be herein men- 
tioned, she being su to payment of all iny 
just debts, funeral and testamentary expenses.” Held, 
that the beneficial interest in the settled stock did not 
pass to the wife. Collier v. Squ , 3 Russ. 467. 
Exors. bf.nf.fici a I. r.Y interested. 

A testator gave his property after the death of his 
wife to trustees on trust to pay the interest and profits 
to his two daughters J and^E to their separate use, 
with a directijliijg t.o pay to and apply for the benefit of 
A, the son of ^,200^. annually, when he attained the 
age of ti^enty-one years, and before that period, 
such part of, the 2001. bequeathed to him as might 
be judged pioTOr ; he then guve his daughters power 
to dispose pijncipal by will, to their children 
or grandqhiljffh respectively, ** except that propor- 
tion of prindjp^ given to £, and from which the 
interest is to aiise to my grandson, namely, 40001. 
which sum shall be my grandson’s property ” and in 
case either of the daughters died without issue, he 
limited her share of the fund over to the other daugh- 
ter,^ her children, or grandchildren. The executrix 
having in mistake made payments to A, in respect of 
his annuity, fbr two years before he attained twenty- 
one* was entitled to retain them out of the future pay- 


ments of the annuity.^ An order authorizing her to 
retain them, and made upon petition after the decree 
had been passed and entered, is regular. Lioemy v- 
Lioeteyt 3 Russ. 287. S. C. in part reversed, id. 542. 
Legacy, when it vests. 

A legacy was given to the separate Use of a mar- 
ried woman during the joint lives of her and her hus- 
band, and in case she survived him, to her absolutely ; 
but if she did not survive, him, to such persons as 
she should by will appoint; and in default of ap- 
pointment, to her next of kin exclusive of her hus- 
band and the testator. Held, that the legacy lapsed. 
Baker v.Hatdtury, 3 Russ. 340. Legacy, lapsed. 

Where a testator directs his just debts and funeral 
expenccs to be fully paid and satisfied, by his executor 
thereinafter named, it is a condition imposed upon the 
gxceutor to satisfy the testator’s debts and funeral ex- 
penses, as far as all the properly which he derives 
under the testamentary disposition will extend, w*hcther 
real or pcrsfinal. 1 fen well v. Whitalier, 3 Russ. 343. 
S. P. Finch v. Haltersby, id. 345. note. Brigden v. 
Tj^ler, id. 346. note. 

4*he words if A shall happen to die, leaving a 
child or children,’' construed to mean, upon the effect 
of the whole mil, the death of A U before the tes- 
tator’s widow. Da Costa v. Keir, 3 Russ. 360. 

A testator, by his will, gave certain annuities, and 
directed that the sums set apart to secure them should, 
as the annuitants died, sink into the residue of his 
personal estate. By a codicil to liis will, he stated 
that in case his property would not jirovidc an income 
eijual to the annuities, they should be ratcably re- 
duced. His estate was deficient, and the annuities 
were ratcably reduced. Upon the death of any an- 
nuitant, the sum set apart to secure the reduced an- 
nuity will belong to the residuary legatee, and is not 
to bo applied to increase the reduced annuities to the 
amount given by the will. Farmer v. Mills, 4 Russ. 
86. Hesidi'k, what. ♦ 

In order to advance the apparent intention of the 
testator, the wunls if ho should die,” were construed 
** when he should die.” Sinurl v. Clark, 3 Russ. 
365. 


XV. 3. What Estate is given. 

Devise of tlie residue of realty and personalty to 
testator’s two sons as joint tenants. 'Fhey, for twenty 
years after the father’s death, carried on the business 
of farmers with such estates, and kept the monies 
arising therefrom in one common stock, and with part 
of such monies purchased other estates in the name of 
one of > 111601 , but never in any manner entered into 
any agreement respecting such farming business, or 
ever accounted with each other : Held that as to the 
leasciiuhl and personal estate, wliich passed by the 
will of the father, the two sons remained'joint-tcnants, 
but tliat as to all the after purchased estates, they were 
tenants in coiumuu. Moiris v. Barnett, 3 Y. & J. 
384. Estate, Joint Tenancy ; Estate Tenancy in 
Common. 

A gift to A and B, " whom I appoint my executors, 
of all that i possess in any way belonging to roe, by 
them freely to be ^ssessed of, or epjoyed of whatever 
nature or manner it be,” will pass the fec-simpio 
of real estate. Thomas w, Phelps, 4 Russ. 348. Estate, 
Fee- SIMPLE. 

Devise to exccut^ and trustees of a freehold of in- 
heritance for a term of ten years, in trust to pay debts 
and legacies, and after testator’s decease, to his wife 
for life ; then " to my gprandson T C, son of the late 
R C, all that my estate where 1 now live, and all that 
other estate and premises thereto belonging, situate, 
&c , called or known by the name of W , estate, now 
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in the liolding of T for his own use during his natural before her death she became the subject of a commis- 
life, with remainder to the first son of tlie body of the sion of lunacy, and no j'ewcl-box was then, or at the 
said T C lawfully begotten, severally and successively date of her will, or at her death depouted at Rundell 
in tail male of the name of C. And for want of suen and 'Bridge*s, nor was there any written paper de- 
lawful issue of that name, either by my said grandson signaling who were to take the jewels : the intended gift 
T C, or my son J C, then 1 give and devise the said of the jewels wholly fails, A Scotch hieritable bond, 
estate where 1 now live, and the W. estate, amdisgst although it contain a personal obligatibn to pay the 
my daughters and their children share hnd share alike, debt, does not lose its heritable quality, and will not 
to hold unto them, his, her, or their heirs for ever as pass by an English will, but descends to the heir at 
tenants in common, and not as joint tenants.** T C law. Jimingham v. Herbert, 4 Russ. 388. S. C. 
suffered a recovery. He had no child. Held, on an 1 Taml. 103. 

exception to the title taken by a puicha^r under a Whether stock will, or will not pass under the word 
sale by order of the court, that the devise could make ** monies,** or under the word ** goods,** or under the 
a goM title in fee to the vendee. The question of word ** chattels,** depends upon the whole context of 
title or no title being matter of opinion for the court, the will. The wori ** roods,*’ and equally thq;W0rd 
the purchaser is bound thereby, and cannot object to ** chattels,** used simply and without qualification, 
complete the purchase on the ground of the difficulty win pass the whole personal estate including stock, 
of the question on which the title depends. Rvthton A bequest of all monies, goods, chattels, clothing, &c., 

V. Craven, 12 Price, 599. Vend, and Punai., I’itle. d^he testator’s property, which may remain after paying 
A gift of real estate to A for life, with remainder to his funeral charges and debts, will pass the testator’s 
her children^ as tenants in common, and in case A interest in stock and money. Kendall v. Kendall, 
should die without leaving lawful issue, then with re* 4 Russ. 360. 

mainder over, is a gift to A for life, with remainder to A testator devised qo his wife, who died in his life- 
her ciiildren for life, with remainder to A in tail, time, certain estates, subject to certain bequests ; aud * 
Pan' v. Swindells, 4 Russ. 283. Estate for Life. also all other his freehold, copyhold and leasehold 
A gift of personal estate to the wife fbf life, with a estates whatsoever, ^ot before otherwise disposed of. 
direction that after her death one moiety thereof shall By a (.odicil, after reciting the devise to his wife, he, 
be at her entire disposal, either hy will or otherwise, in case she should die before him, gave and devised all 
amounts only to an estate for life in die wif^. with a his said estates to trustees upon certain trusts. Held, 
power of appointment. The sale by the w- iow of a that the codicil was not a republication of the will, so 
sum of tliree per cent, stock wln> constituted nearly as to pass estates purchased between the date of the 
the whole of tlie residue, and the investment of the will and the codicil. Smith v. Vearmer, 3 Y. & J. 
proceeds in the purchase of long annuities in h^ own 280. Wii.l, Repubijcation of. 
name, docs not amount to an exercise of her power. A licquest of a cabinet, with whatever it contains 
Ueith V. Seijnmur, 4 Russ. 263. Power 7 o appoint ; ‘‘ except money,” will not pass a promissory note pay- 
PowER, Execution of ; Estate for I^fe. able to the testatrix, of a date anterior to the will, aiid 

J L by his will, demised liis manors to trustees which at her death watf found in the cabinet. Bead 
upon trust, to convey the same to his son J U L, for v. Stewart, 4 Russ. 69. Bill of Exchange. 
life, with remainder to trustees to preserve contin- Where legacies are given upon trust to accumulate, 
gent remainders ; with remainder to the second aud the interest and dividends will not pass by a gift over 
other younger sous of J II L, in tail male. There was of the principal sums, unless the court is satisfied by 
no limitation to the first son of J H L ; but the dccla- a reference to other clauses of the will, that the in- 
ratioii of the trust of the term contained a provision tercst and dividends were omitted.’ in the gift over by 
to raise money for the daughters, on failure of issue clerical mistake. Harvey v. Cooke,'4- Russ. 34. 
male of the body of J H L. The will also provided, A Scotch heritable bond, though containing a per- 
that in case J H T, should have any children, other sonal obligation, carries with it the personal right as 
than besides an eldest or only son, then J 11 L, might being jus nobilius, and descends to the heir, and will 
raise money for the portion of younger sons or daugh- not pass by an English will. Jerningham v. Herbert, 
ters : Held tliat the true construction of the will was, 1 TaQil. 103. (X>. C. 4 Russ. 388. Heir at Law. 
that the first son should have an estate tail male in A testator, being absolute owner of some copyholds 
reversion, after the death of his father. Langston v. of which he had been admitted tenant, and having the 
Pole, I Taml. 119. legal fee of other copyholds holden of the same manor 

A devise of lands to A, ** for paying his son 501., to which he had not been admitted, but subject to 
when of the age of twenty-one years,” gives \ the trusts under which he was in equity only tenant for 
fee beneficially cliaiged with the payment of 501. life, with remainder to bis son in tail, remainder to 
Abrams v. IVindhiq), 3 Russ. 350. Estate, Fee- himself in fee, surrendered to the use of his will, all 

' ^ * his copyholds holden of that manor, or which he was 

seised of, or entitled to, in possession, reversion, re- 
inaindcr, or expectancy : he was subs^iiently admit- 

XV. 4. W.MT PASSES. - *f^ co?yl»o% which were subject ^ 

uie trust, except the moiety of one tenement, and af- 
Testator devised his estate in Leicestershire to tnis- terwards made a will, devising all his hereditaments, 
tees upon trust to sell the same, and also his books freehold and copyhold, in possession, reversion, re- 
and stock, either together or in parcels. He after- mainder, or expectancy, to J^tees and their heirs, 
wards disposes of the monies to arise from the sale of upon trust for his son for lire, with remainder over, 
his Leicestershire estate. As the estate, books, and Held, that the surrender and the will passed both the 
stock, might have been sold in one lot, and the pro- legal and beneficial interest in all the copyholds upon 
duce was to form one common fund : Held, that the which the surrender operated, including ^ose of which 
disposition of the monies to arise from the Leicester- the devisor was in equity only tenant ^^Ufe, and that 
shire estate, extended to the books and stock. El, the sdh was bound to el^t whetlier he'would give ef- 
Newburgh v. Eyre, 4 Russ. 454. . feet to this general devise, or would insist upon the 

A testatrix gave such of her jewels as should at her benefit of the equitable estate tail, which ne todk 
death be deposited in her jewel-box at Rundell and under the old trusts to which some of tlie copyhdds 
Bridge’s, to persons whose names would be found were subject. Ahdy v. Gordon, 3 Russ. 278. Will, 
written on a paper contained, in the box, and be- C. of, what passes ; Copyhold i Heir at Law ; 
queathed the rest of her jewds to A B ; two years Election. 
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Who take. 


A bequest of household furniture and other house- 
hold effects, in a dwelling house and premises, coiim<. 
prises all the property placinl there, either for. orniat*' 
ment or for use, nr consuinptioii in it. Cole Fits- 
gerald, 3 RuSs. 301. Hovskiiuld Fvunituhe. 

XV. 5. What Interest. 

A testator gave to his wife an annuity and 1001. a 
year for each of his three children during tiieir mino- 
rity. and from and after the decease or mariia^ of his 
wife, then the 300/., to be divided amongst Kis said 
children ; and subject tliercto he beijueathed his lease- 
hold and personalty unto three children, and the sur- 
vivors and survivor of them. Onc^ied under twenty- 
one: Held, that he took a vested interest, at the 
death of the testator. Buss v. Russell, 1 Tam. 48. 
Intkiiest, vested. 

Devise to trustees and their heirs during the life oL 
A B, in trust to lay out the rents and issues thereof ‘ 
in government securities, until A B should attain 
twenty-one, and, after that, to suffer her to receive 
and take the profits during licr li$j, not subject to the 
debts or controul of her husband, her receipt to be a 
sufficiept discharge; and, after her decease, to her 
heirs. Vpou a suit for a specific^.pcrforinance of an 
agreement for the purchase of part of tlie estates, the 
question was, whether A B rook the legal, ur only an 
equitable interest for life in the property, so as to bring 
the title within the rule in Shelley's case. The Ld. 
C. B. would not compel the defendant to accept the 
title. Playfiti'dy, Uaaie, 3 V. & J. 175. VENnon 
& PuHcu., Title- 

Devisc to A and B and their heirs, to sell and dis- 
pose at their discretion of all the testator's right in S, 
Monging to the manor of IM, and all his right in M, 
if an act should pass for inclosing the same within 
twenty years, to pay the proceeds to tlic several per- 
sons therein mentioned. An inclusurc act passed 
within the twenty years, and various nIJotments were 
made in respect of the testator’s estates : Held, that 
the devise was in the nature of an executory devise to 
take cflecL on the passing of the act. And llic decree 
declared the parties claiming under tiic devise, to be 
entitled to onc-fomth part of llie monies produced from 
the s<ilc of the allotments in S, in respect of the testa- 
tor’s messuage and Inmls in S, and to the whole of the 
monies produced by the sale of the allotiiients in respect I 
of the land in M. Ganluev v. Lyddon, 3 V.. 6c J. I 
389. K\i:< i;ioky Devise. 

'Jestator gave legacies of 4000/. charged oxelusivcly 
on real estate, lie struck out the -1000 with his pen, 
and inserted 3000 in pencil ; and by an uuatteslcd 
codicil, which was a nuilli'y, as the legacies were 
exclusively charged on real estate, expressly altered 
the amount of the legacies from four to tiirce ihnusand 
pounds. 1 leld, that the legatees were entitled to the 
legacies of 4000/. Kirke v. Kirke, 4 lluss. 435. 

Obliterations and interlineations by the testator in 
his will, coupled with an ineffectual codied, does not 
amount to a rcvocatio*ta| but is a substitution, which 
failing, the original disposition stands good. S. C. 

Devise of property to be sold, and the proceeds in- 
vested in the Bank of England, and the iiiterost to be 
paid to testator’s daughter for her life, and the princi- 
pal wholly at her disposal at her death : Held, not to 
give the daughter an absoluteianterest, so tliat she could 
dispose of it during her life. Simpsott v. Forrester, 

I Knapp, 241. 

■ I ■ ■ ■ t 

XV, 6. Who take. 

A-testatoi devised certain property to his wife for 
life, and after her death to A I who then lived with 
him, for life, provided she so long continued single 
and unmarried. Then, he devised part of his estate 
Cexcept what he had given to his wife and A JL) to 


trustees for thirty-one years, upon certain trusts, ami 
after the expiration of such term, to the children 
which lie might havv- by A L and living at his death, or 
born six months after, and in defiiult of sucli children, 
to his nephew. The wife ^ied, and tlic testatur piih- 
lisbej^ his will after her death : Held, by the judges 
and house of lo;;;ls, that the children of A L who h:ul 
previously ac(]iiired tlic character of reputed children 
of the testator by A ]., took an estate in the lands de- 
vised. Wilkinson v. A^ms, 12 Price, 478. Bas- 
tard. ®'r' 

The statMc of the 25 G. 2. s. G. docs not extend to 
wills of personal estate only, an<l a legacy to a ])erson 
who is an attesting witness to such a will is nut void. 
Fmanurl v. Comiable, 3 Russ. 436. Pit. Evin. 
Witness, Aitesting ; Legacy ; Estate, Pehsonae; 

St AT. C. OF. 

A testator gave the interest of a fund to his widow 
for life, witii a pov^er of appointment amongst all his 
children, and in default of appointment, amongst all 
such children, with a gift over to the widow, in case 
all the children should die before their shares should 
become payable. The widow appointed the fund to 
her two cliildrcii, one of whom died in her lifetime : 
Held, that the survivor took the wliolc fund. Biele- 
field V. Record, 2 Sim. 3.54. Pownn, Execuuov of, 

A testatpr gave one- fifth of the interest of a fund 
in the following proportions ; namely, onti-fifth to M, 
and two-fifths each to C and .1 ; if jM should die 
without issue, which event did happen, her fifth was 
to go between C and J for their lives, if living at M’s 
decease, or if only une. to him ; if C should leave 
issue, they should be entitled to tlic principal monies, 
the interest whereof was given to C lor life ; but if he 
should die without issue in the lifetime of J, all be- 
nefit of the bequest to (I should go to .1 ; and if .J 
should die without having succcede}! to and been in 
actual possession of Uio family estate for a certain 
time, leaving issue otlier than an only sou, such issne 
should be entitled to all the principal monies, the in- 
terest wlicrcof .1 might be entitled to as aforesaid. 
Then followed a gift over of all licnefit intended for 
.1, in case he should die in the lifetime of C, either 
without issue, or witiiout issue otlier than an only 
son, or having been in possession of the estate fur a 
certain time. If both C and .1 should die without 
! issue, to be entitled as aforesaid to the bequest, the 
whole property should go as the survivor should think 
fit. J, having survived iM, died in the lifetime of C, 
leaving a daugliter, and without having been in pos- 
session of the estate ; ami then C died without issue : 
Held, that the daughter of J was entitled to tho 
whole fund. I'll, ^'enhurgh v. Eyre, 4 Russ. 454. 

Testatrix devised lands *' to the next of kin of hci 
father and mother both deceased, his or iicr heirs an<l 
assigns, and if more than one, in eijual shares.” The 
testatrix being unmarried, and the only child of her 
parents, and the parents being strangers in bluod to 
each other, there could be no person who was next of 
kin to both. Held, however, that the testatrix meant 
the next of kin of both parents. Pycn/l v. Gregory, 

4 Russ. 526. 

A testator bequeathed ** to the two sons and tlie 
daughter of A B, 50/. each.” At the date of the will, 
and the death of the testator, A B had one son and 
four daughters ; each of these five children is entitled 
to a legacy of 50/. Harrison v. Harrison, 1 Russ. 6c 
M. 72. 4, 

Tn a will the wonls^failing the male issue” were, 
upon the whole context, construed to mean ** if there 
shall be no son then living.” Murray Addenbrook, 

4 Kuss. 407. Words, C. of. 

The word ** survivors” in a bequest to children, 
held, upon the context of the will, to mean surviving 
so as to attain their respective ages of twenty -one. 
Croizier v. Fisher, 4 lluss. 398. Jb. 
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WILL^WORDS, CONSTRUCTION OF. 


Where a pecuTkiaiy legacy is given by a testator to 
his heir, the word is to be understood m its legal and 
ordinary sense, ubiess controuled by the context of the 
will, and the heir at law will take the legacy, and not 
the next of kin. In such a case it makes no difler- 
ence that there are three co-heirs. Mounsey t. Bla^ 
mire, 4 lluss. 3B4. lijiia at Ljiw: Next of 
Kin. • 

A testatrix gives a legacy to the sole and separate 
use of her daughter for life, with a power of appoint- 
ment, and in default of appointment, to Jier next of 
kin, ** as ifsho had died sole and intestate^o the ut- 
ter exclusion of her husband.*’ This expression will 
not exclude a child of the daughter, but is to be con- 
sidered as used fur the sole purpose uf excluding the 
husband, llurdwiche v. Thurston, 4 Huss. 380. 

Where a donor recommends or directs that the 
donee, at iier death, shall give personal property to 
such of his family, or such of his relations, as he 
shall think fit ; the donee has a power to select the 
objects of lier bounty amongst his relations or family, 
though not within the degree of next of kin ; but if the 
donee does not exercise the power, the word “ rela- 
tions,” ortho word "family,” will be construed 
" next uf kin,” unless the special expressions of the 
donee have a dififerent import. Grant v. Lynam, 
4 Lluss. 292. Power, C. of. 

A bequest to all the children of A, and their is** .le, 
share and share alike, and to be paid twelve nf -.ths 
after the testator’s death, is an absolute gifi sucli 
children of A as arc living at t!.^* lestator’s death. 
Butler V. Ommannry, 4 lluss. H), 

A testator bequeathed the residue of his estate 
after the death of two persons, to such children of B, 
as should bo then dead, leaving children ; he directed 
that the children should stand in the place of their 
parents : held that the children of such children of B 
as died in the testator’s lifetime, took no share of the 
residue. Id, 73. 

" (’Ihild or children,” may mean " issue.” A tes- 
tator bequeathed property to trustees upon trust to pay 
the income thereof to his daughtei during her life, 
and dio'cted Uiat in case sl.c should leave any issue 
living at her death, that the property should be dis- 
|)oscd of, and the produce thereof paid to and amongst 
such (*hild or childmn as she should appoint, and in 
default of ap()ointment, to and amongst such issue as 
tenants in common, or if them should be but one child, 
the whole to be paid to such one ; and if there should 
be no issue of bis daughter living at her decease, or 
they should die infants, then over: Held, that the 
words " child or children,” must be construed " is- 
sue,” and, thereforp, that an appoiiitmort to the 
exclusion of tlie grandchildien was void. Ih''*- 'f v. 

2Sim. 319. , • 

A testatrix bc(|ueathcd one moiety of the residue of 
her personal estate to her daughter U, for her separate 
use during the joint lives of her and her husband, and 
if she survived him, to her absolutely ; if not, to such 
of her children living at her decease as should attain 
twenty-one, with a bequest over if there were no 
such children to another daughter, M, for her sepa- 
rate use and her children; and she bequeathed 
tlie otiicr money to M for her separate use during 


the joint lives of her and her husband, and after her 
decease to such of her children living at her decease 
as should attain twenty-one ; and if there were no 
such children of Mi to II and her children in like 
^manner as the first moiety ; with a proviso that if H 
died in her husband’s lifetime, and should not have 
a child living ist her decease, who should attain 
twenty-one, the ^ond moiety was to fO over to H’s 
executors and administratoi-s, and that in like manner 
the first mentioned moiety in the event in which it 
was limited over, should, if i\l had not a chi’d living 
at her death, who should attain twenty-one, go over 
to M’s executors and administrators : by a codicil the 
executrix giive 1500/. if Al died without leaving any 
child who attained l%enty-one, to 11 and her children, 
iii ^lic same manner as was in the* will directed 
toueliing the fii‘st mentioned moiety of the residue ; and 
in case both daughters died witliout leaving any child 
^ving who should attain twenty -one, she bequeathed 
the 1500/. together with all the residue of her personal 
estate to A ; both the daughters died without issue, 
but If sui*vived her husband : Held nevertheless, that 
A was entiled to tHIa msidue. Hftpkins y. Toiclep 
3 lluss. 304. 

A testator gave the residue of his estate upon trust 
to pay rhe interest tffhis widow during her life for her 
scpaiat4* Hse. and after her decease, to pay the prin- 
cipal to (3 for her own use, and to be at her own dis- 
posal, but if C should happen to die leaving any child 
living at lier decease, then to such child or childreQ ; 
and if she should happen to die without any child 
living at her decease, then to D and K ; but if either 
of them should die before they should become entitled 
to receive the fund, then he gave the whole to-tho 
sur\'ivor, and if they should both die in the lifetime of 
his widow, then he gave Jthe whole to his wife abso- 
lutely. C having survived the widow, was entitled to 
the residue absolutely. JJa Costa v. Keir, 3 lluss. 360. 

A testator devises his real and personal property 
to trustees, upon trust for four childreu of M D, 
whom he described by their respective names, together 
with every other child of thv Wiy of Al if alive at 
my decease, or born within nine months afterwards, 
share and share alike. M 1) had two other children 
born after the date of the will, but lieforc the date of 
a codicil to it, and these as well as the four previously 
born, were all illegitimate. The children born after 
the date of the will are not entitled to any share of the 
property. Mortimer v. fVest, 3 lluss. 370. Bos- 
TiivAious Cjiiloren ; Bastard. 


WORDS, CONSTRUCTION OF. 

In a will, the words " failing the male issue,” were 
uimn the whole coutext construed to mean " if there 
shall be no sou then living.” Murray v. Addeidtrook, 
4 Russ. 407. IViLL, C. of, what Kstate. 

The wroid " survivors” in a^bequest to children : 
Held upon the context of the will to mean, surviving 
so as to attain their respective ages of twenty-one. 
Crazier v. Fisher, 4 Russ. 398. Will, C. of, wbo 
take. , 
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